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| {MADRAS HIGH COURT. 
`. Sgconp Civit APPRAL No. 1055 or 1907. 
November 25, 1909. 
Present :— Sir Arnold White, Chief Justice, 
{and Mr. Justice Krishnaswami‘Aiyar. _ 
GANGINENI KONDIAH—APPELLANT 


` versus é 
GOTTIPATI PEDDA KONDAPPA NAIDU 
——RESPONDERNT. 

Limitation Act (XV of 1877), Sch. II, arts. 49, 115-— 
Deposit of movable property—Suit for recovery of the 
thing deposited —Limttation. 

A suit for the recovery of a deposit of movablo 

roperty, whether there has been a demand and re- 
fam or not, is governed by article 145 and not by 
article 49 of Schedule IL of the Limitation , Act. 

“The article applies ‘even in the case of a bailment 
upon a promise not to recall the thing, gratuitously 


: lent, for 30 years or more. 
< Ramakrishna Reddy v. Paniya’ Guundan, 9 M. L. J. 


51, disapproved. i 
Subbakk ıı v. Maruppakkala, 15 M. 157, distinguished. 


“ Deposit,” defined and explained. 

Second Appeal against the decree of the 
District Court of Nellore, dated 7th day of 
March 1907, in Appeal Suit- No. 144 of 1906, 
presented against the decree of the Court of 
the District Munsif of Kavali in Original 
‘Suit No. 170 of 1905. É : 


Judg ment.—tThe question is whethe 
article 145 or article 49 applies to the suit. It 
is assumed for the purpose of this judgment 
that there was a deposit by the plaintiff's father 
with the.defendant of a 8 certain jewel. Tt is 
found that there was s demand and refusal 
more than three years before suit. If article 
49 applies, the suit is clearly barred. If on the 
other hand the article applicable is 145, the 
suit is in time. The decisions in Adminis- 
trator General of Bengal v. Kristo Kamins Dassee 
(1) and Narmadabai v. Bhavanishankar (2), 
are clear authorities in favour ofthe appli- 


cability of article 145. Itis argued for the 
respondent that article 145 has no applica- 
tion to a case where there has been a demand 
for the return of the deposit and a refusal by 
the depositary.- In such a case it is said the 
possession of the defendant which was lawfal 
from the commencement of the deposit be- 
comes wrongful on refusal to return, and, 
therefore, the suit becomes one “for other 
specific movable property ,or for compensa- 
tion for wrongfully detaining the same” and 
the period of three years provided by article 
49 begins to run from the date when the 
detainer’s’ possession becomes unlawfal. We 
are unable “to agree with this contention. 
Article 145 is the special article dealing with 
a suit against a depositary to recover mov- 
able property deposited and the period of 30 
years provided by it rans from the date of 
the deposit. Article 49 on the other hand 
deals generally with a suit for other specific 
movable property andit seems to us to have 
no application where the specific provision 
contained in article 145 applies. The former 
article was. for the first time introduced into 
the Limitation Act of 1877. Article 48 of 
this Act replaced the provisions of articles 
47 and 48 of the Limitation Act of 1871, with 
a slight modification. Assuming that article 
49 of the Act of 1877 might cover certain-of 
the cases which fell ‘within the scope of 
article 48 of the Act of 1871, thereis no 
doubt that it comprises within it several 
cases for which there was no provision in the 
specific articles dealing with. movable pro- 
perty in the Act of 1871. But the introduc- 
tion of this practically new article into the 
category of articles dealing with the with- 
(1) 810. 519. . 
(2) 26 B, 480, 
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holding of movable properties whether such 
withholding was a tort or a breach of contract 
cannot be deemed to provide for the, cases 
where the possession of movable. property 


is transferred to anothér by reason of a con- 


fidential relation such -as is involved in a 


. deposit. But ‘apart from the foregoing reason- 
ing, it is prima facie clear that all actions. for ` 


the recovery of a deposit of movable property 
are, by the express words of article 145, com- 
prised within it. No exception is made as re- 


gards deposits where demand and refusal; make : 


the continuance of possession unlawfal.. The 
article includes suits against a pawnee for 
recovery -of movable property. At cannot be 
contended for a moment that if a pawnee re- 
fuses to return the pledge on demand, and 
thereby, makes his possession wrongfal, there 
is any other article applicable to the case. 
There is no reason, therefore, for making any- 
‘distinction in the case of the suit forthe re- 
turn of the deposit. It is further necessary 
to bear in mind the provisions of article 133° 
of the Limitation Act. It rns as follows: — 
“ To recover movable property conveyed or 
eqneahed: in trust, deposited or pawned and, 
afterwards bought from the trustee, deposi- 


-tary or pawnee zor & valuable consideration 


12 years, from 
‘This is obvious- 


tosspast sen aub one nan anan ana aan ana ara an 


ihe date of the wak a 


ly an abridgement in favour of the purchaser - 


for valuable consideration of-the period pro- 
vided in article 145 in cases of deposit and 
pledge and an enactment of a special period 


oftwelve years in the case of a purchaser 


from a trustee when under section 10 there 
would be no limitntion at all in a suit against 
-the trustee himself. See Muthusami Iyer, J., 
in Muthu v. Kambalinga (3), and Mitra on- 
Limitation, page 1009. It is impossible to 
argue that against the purchaser from a de- 
positary.or pledgee there is alwaysa period 
_ of 12 years from the date of the purchase no 


” matter whether there has been a demand and - 
a refusal but that against the depositary or 


pawnee himself who stands in a quasi-fidu- 


~ ciary relation the‘ period of limitation is 
‘> curtailed to 3 years under article 49, the de- 


tention becoming unlawful after demang ‘and 
refusal. Articles 133 and 145 have come 
down from the Limitation Act of 1859 in 
which -the corresponding provisions were 
section 5 and section 1 clause 15. It would 

have been impossible to suggest, when the 
- (3) 12M, 816 at p. 318, 


r 
<T 
= - 


Limitation Acta of 1859 a 1871 were in 
force, that the shorter period of six years 


“under the .residuary clause 16 section 1 of 
the Act of 1859 or article 118 of the Aot of | 


1871 was-applicable to a suit against a da- 
positary after -.demand nd refusal. Mo 
change .of legal theory is discernible in the 


- 


mind of the legislature as regards such a-- 


suit in the Act of 1877: The- conclusion, 
therefore, appears to be inevitable that in a- 
case of deposit of-movable property whether 
there has been a demand and refusal or not, 
a suit for its recovery must fall within article 
145. It was suggested, however, 1 inthe course 
‘of argument that such a view might involve 


. the hardship of preventing the recovery of . 


the deposit altogether where under the terms 
of the agreement . of deposit the article was 
to remain with the depositary for, 30 years: 
or more. If the 
back the deposit ‘before the expiry of the 


, period, it must be admitted that the -did- 


culty pointed ont-is real. But is he preclud- 
ed from claiming back the deposit before the, 
time stipulated P. The answer to this ques- 
tion depends upon an exact understanding of 
the nature of deposit. “A deposit is a gratni= 
tous bailment. < See Halsbury’s Laws of 
England, Volume 1, section 1074. In Sohm’s 
Institutes of Roman Law, page 292, it is saad: 
“Depositum arises when A delivers a mov- 
able thing to B for the purpose of gratuitous 
safe custody ” and again at page 293: “The” 


-` depositary is not interested in. the contract. 


He -derives no benefit from the transaction. 
* = ae * The depositor on she 
other hand is mereteed in the transaction ; it 


is.for his benefit that the contract exists.” In ` 


Sandars’ s Justinian we have the following : :— 
“Here (in depusit) the benefit is entirely on 
the side of the person who commits the thing 
to the care of one who receives it gratuitous- 
ly. * WA sa * Ho-has, howerer, 
no right to make use of the thing. ” It is 
further pointed out that “as itis deposited 


_for the ‘benefit of the person depositing - it, 


N 


that person can reclaim it when he pleases and 
need not like the commodans wait for the 
expiration of the time agreed on.” Domat 
in his Oivil Law in sections 691, 692 and 697- 
defines a deposit and states it as the obliza- 
tion of the depositary even when a term has 


“been agreed upon to return it when demanded. 


He says a deposit is a covenant -by which one 
person givas to another something to keep 


depositor, cannot, claim * 


~ 
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which he is to rastora whenever the depositor 
shall think fit to owl for it. The deposit ought 
to bo gratuitous for otherwise it woald bo a 
hiring and tha letting to hira whera d3- 
positary ‘would let out his cata. - * * 
bah ka id . Sinca iki is the 
nature of the daposit that the things ara nob 
deposited for the bahoof of the dapositary, 
_ As things lent are for the use of the borrower, 
bat for the bara advantaza of the depositor, 
. he muy take back the thing dsposited wron- 
ever he pleases even although the time of re- 
stitution wre reyulated by the- contract.” Sas 
also Hilsbary’s Laws of England, Vol. I, 
nection" 1034. If-this was the view. adooted 
by the Indian Lagislatora a3 razirds tha 


relation boiwaea the dapositor and the .d3-° 


positary, there would bə no placa for tha 
suggestion of the hardship already raferrad 
toin the casa of a deposit for a term, for evea 
in gach a cass ib-would ba competent to the 
depositor to claim back the deposit the very 
next day after the deposit? The Indian 
Contract Act passed by tha Indian Legislature 
shortly after the Limitation Act of 1871 gives 
no definition of deposit though ib. 13 one of 
- the species of biilmenta dealt with in Chap- 
_ ter TX of the Ast. Saction 162 rafers to 
the termination of a gratuitous bailmant by 
the death of the bailor or biilee. Section 153 
refers to bailment for safe custody where the 
bailes is to rəcəive nd remuneration. Bat 
neither of the3e sections haa anything to say 
as to.the tima at which the bailee is bound to 
rasura taa thing bailed. Saction 159, how- 
ever, go23 on to provide thatthe lendar of a 
thing for usz miy ab any time raquire its 


return if the loan was grvtuitous even though k 
he lent it for a spacified timə or purpose. It 


is an a fortiori case that the bailee is bound 
to return a mere deposit for safe custody at 
“any time irrespective of the tims spacified 
in the catbracb. If this view. be -correct, 
` there canba no donbt that the suzzested . 
hardship, in the application of article 145 
to cases of deposit for a term exceeding thirty 
“yenara, cannot possibly arise. In Pollock 
and Malla’s notes to section 159, a query is 
put whether an express contraci not to recall 
a thing gratuitously lent before the expira- 
tion ofa cartain term, would not be good in 
British India notwithstanding the section. 


It is true that thera would -ba no difficulty 


aboat tha coasidsration in-such a case for 
the more accaptanca of the deposit would 


“that upon principle no action 


ba a ‘sufficient consideration for the promise 


_ not to recall it before the- expiration of the 


term. The question whether in the case of 
a bailment upon a promise not to recall the 
thing gratuitously lent for 30 years or mora, 
the application of article 145 may not create 
a hardship, nead not mike us pause in the 
‘application of the article to all cases of suits 
for the return of movable property deposited. 
The above conclusion if, no doubt, opposed to . 
the obiter dictum of Colling, Chief Judge and 
 Bənson, Jadgə, in Ranakrisknz Redly v. 
Paraya Goundan (4). Bat we are unable, for 
reisons already set forth, to agree with it. 
Subbakka v. Maruppa thala (53) has no 
“bowing on the qiis$ion now unla? oa- 
sideration. 

Reference was made in the course of the 
argument to the English Law. There is no 
provision in the English “Law corresponding 
to article 145. The Statute 21, Jac. I, 
Ch. 15, provides a period of six years next 
after the crasa 0f action io all actions of 
detinue.. Under this provision a depositary 


.whosa detention of the goods becomes wrong- 


ful on-refusal to deliver after demand, 
cin pleid ths .statate’? saccassfully if- six 
years have elapsed from the time when 
the causa òf ‘action ‘arises. -In Wilkinson 
v. : Verity (6), approved of by the Oourt of 
Appeal in Miller v. Dell (7), it was held 
that where goods wera buled by the plain- 
tiffs to the defendant for safe custody and 
the defendant wrongfally sold them, the tima 
ran from the date of the demand for thea 
return of the goods which the defendant 
refased. This view is in accordance with 
the: opinion of the celebrated Jurist, Pothier. 
See Pothier on the Oontracts by Evans, 
Vol: Il, page 126. He says “wheres man 
deposits money in the hands of another to 


' bə kept for his use “the possession of the 
~ custodes oughtto be deemed to ba the posses- 


sion of the owner until an application and 
refusal or other denial of the right ; for until 
then there is nothing adverse-and I concaive 
should be 
allowed in these cases without @ previous de- 
mand; consequently that no limitation should 
bə computed further back than such demand.” 
This was accapted by North, J. in In re 


(4) 9 M. L. J. GL. 9 15 M. 157. 
e ere 49L. J. 0 . P. 141; 24 L. T. 
32,19 W. R. GOL. 


(7) (1891) 1 QB. 453, 59 L. J. Q. B494; 63 L. T. 
693; 39 W. R. 842 l 2 
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Tike (8), as a correct statement ofthe Hnglish 
Law onthe subject. However correct this 
may be asa statement of the principle on which 
a rule of limitation should rest as regards an 
action against a depositary for the return of 
the deposit, there can be no question that it is 
not the foundation on whith the article 145 


„of the Limitation Act rests. We have to 


apply the Law in India as we find it. . We 


- . must, therefore, hold that the Distriot Judge 


is wrong in dismissing the suitas barred by 
Limitation. - L 

The decision. of the lower appellate Court 
is reversed and the snit remanded for disposal 
according to law. The costs will abide and 
follow the result, ge 4 


(8) (1898) 3 Ch, 154 at p. 156. 
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MADRAS HIGH COURT, 
“ FULL BENCH, | 
Civin Appgat No. 91 or 1906. > 
ys ae “October 27, 1909. 
- ` Present :—Sir Ralph Benson, Offg.' 
Chief Justice, Mr. Justice Wallis and 
. Mr. Justice Sankaran Nair. - 
KAILASAM PILLAY—AFPELLANT - 
tersus 

NATARAJA TAMBIRAN AND OTHERS— - 


ak RESPONDENTS. 

Hinds law—Heads of mutts whether ' trustees or life- 
tenants— Usage—-Practice—Presumption— Burden of 
proof—intent of donor—Kqutts'-—Crvil Procedure Code 
(Act XIF of 1883), s. 689—Public and 1 rivalo trusts. 

It cannot be predicated of the head. of a mutt; as 
such that he holda the properties, constituting its 
endowments; asa life-tenant or as a trustce. 
`- Per Benson, O. J—The incidents attaching to the 
endowments of a mu‘t depend in each case upon the. 
conditions on which the endowments were given, 
or, When these’ are no longer discoverable -through 
the mists of antiquity, upon conditions which 


Ja a 


-may be inferred from the long continued practice 


and well established usage of the institution in respect 
of the endowments in question. l 
Greedha:ee' Dosa v, Aundokissore Dots,11 M. I. A.- 
405, at p. 428; 8 W. R. 25 (P. C.), followed. : 
' Where itis proved that the Rajas and others had 
entrusted extensive ‘properties to the head of a 
mutt for the purpose of ‘carrying out specified 


. Gharites, the head of the mutt is a trustee in regard 


to such properties, bound to carry out the trust, 
and subject to the ordinary liabilities of a trustee, 
though with a wide discretionary power of dealing 


“with the income of the trust property in carrying 


out the trust. But where it is shown that landed 
properties’ were acquired by the head of a muli” 
in hig own name and apparently with his- own |, 
funds, and the |deeds specified that the] properties 
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were to be enjoyed .by the ‘purchaser -’and “his 
successors in’ the line of disciples, it would bé 
difficult to presume, in the absence.of .evidence to 


the contrary, that the properties were'acquired as © 


trust properties, since itis well-known-that gifts 
are made to pious Brahmins and to ascetics, who arè 
heads of mvits, not for ‘any specific charitable or seli- 
gious object, or with any intention of creating a trast, 
but rather for the spiritual benefit of the donor. : 

If inany case it is proved that according to fhe 
well-established practice and usage of a mut/, the 
income of any specified property has for very many 
years been devoted to’ a particular charity or re- 
ligious object, it would ‘be evidence from which 
a trust in respect of* such property might-be 
inferred. eas : 

‘Obiter. —The general! observations made in. thé 
course of a judgment must be applied with’ reference 
to the facta of the case in connection wlth which 
they were made, and also subject to the limitations 
expressed in other parts of the judgment, ` - ; 

(The origin of, mutts and their endowments com 
sidered.) 


a 4 
Per Wallis, J.—The heads of mulis cannot be re- 


~ garded as trustees of mutt endowments except in 


so far as it may be shown that any particular eridow; 
iment was granted to them on trust. ; 


* 


If property be given to the head of a. mwt, -for 


the time being, for a specific charitable purpose, he 
will be'a trustee for that purpose just as any one 
else would bein the rame. circumstances, and :f it 


be the usage to devote any particular mxtt property, 


to any particular charitable purpose that wilk be 
‘sufficient to raise a presumption-that the “property, 
was granted for that purpose and that the -head of, 
the muit, is a trustee in regard toit. ©. . 

Where the property’ of a mult is derived very 
largely from gifts made . by the faithful to the 
head of the mut, forthe time being, without any 
statement as tothe purposes for which the gifts 
were to be applied, it cannot be presumed that 
such gifts were given and accepted on-an implied 
charitable trust. . > a ` 

Obiter—Where the intention `of : the {donor to 
make agift to a charity ig made out, equity will 
not allow the gift to fail because the charitable 
purpose is indicated in too vague and uncertamn'a 
manner for the Court to execute it, but where seh 
Antention cannot be made out an uncertainty as to 
the charitable intéutis fatal tothe gift being-upheld 
as charitable. 3 d 
` Per Sankaran Nair, J.—It lies upon the person who’ 
asserts it to prove that the Mohunt or the head of a, 
mutt kolds eny epecificd yicpeitica cs trcetee fon 
any purfoee. ‘ 

Obtter—In the care of public trusts, rection 589 
of the Civil Procedue Ccde would apply and inthe 
cases of private trusts the repiercntatives of the 
founders or sny otker perecn interestcd’ may tale 
the neceseary steps when occagicn arises torcé that 
the truste are carried ont. , ae 

[The growth of the adhinam mutts traced. ] o e 


Appeal presented against the decree of the 
District Conrt. of Madura, dated “14th 
March, 19(6, in Original Suit. No. L-of 1905. - 

| This appeal ceme ‘cn fcr‘ Lesiirg in i-be 
first instance before Mtesra, Munro and Abdur 
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Rahim, JI, ‘who on the 2nd' day of August, , 


.1909, made the following 


| ORDER OF REFERENCE TO A FULL 
+" BENCH. | 


“In Appel No. 91 of 1906: -the pores has 
-been raised as to the correctness of the deci- 
sion reported in Frdyapurna Tirtha Swami v. 
` Vidyanidht Tirtha Swami (1), which rules that ` 
under the general Hindu Law the head of a 

` -mutt does not occupy the position of a trustee 
in relation to its endowments but holds the 
- mutt properties as.a life-tenant- with absolute 
,dominiof&i over the income. This ruling seems 
to us to be opposed to the view of the. law as 
expressed in Giyana Sambandha Pandara San- 
madhi v. Kandasami Thambiran (2), and Sam- 
mantha Pandara v. 'Sellappa Chetti (3), and is 
mainly based on the analogy of certain rə- 
ligious institutions of Europe, rather than on 
any texts of the Hindu Shastras or proved 
‘usage. In Giyana Sambandha Pandara Şan- 
_ nadhi v. Kandasami Thambiran (2), where the 
question to be decided was, whether the head 
-ofa certain mutt was duly appointed and this 
-involved determination . of the relations be- 
- tween the offices of the head of an adhinam 
„and that of a muit and of the character of 
: these offices, there can be no doubt, as we 
shall presently point ont, that Collins, O. J. 
and Muthusami Iyer, J., regarded the 


head of a mutt ag the trustee of its endow-. 


ments and notas the owner of a life-estate 
in the-properties forming the endowment. 
„In the earlier case of Sammnatha Pandara 
v. Sellappa Chetts (3), the question for 
. decision was whether the property of a mutt 
was liable for the debts incurred by the head . 
“of the mutt in execution of his duty and the 
answer given was in the.affirmative. - There 
also the position of the head of a mutt was 
; considered and is described, if we read the 
. judgment of Turner, O.J., and Muthusami Iyer, 


~ 


language used is not so precise and clear as in 

.the subsequent casein Giyana Sambandha 

, Pandara’ Sannadhi v. Kandasami Thambiran 

. (2). They say, in Sammantha Pandara v. 
Sellappa Ohetti (8), “the property is in fact 
attached to the office and passes by inheritance 
to no one who does not fill the office. Itis ina 

-certain sense trast, property; it is-devoted , 
-to the maintenance of the establishment, but . 

(1) 37 M. 435. 


(2) 10 M, 876. A 3M 4 


J., aright, as that ofa trustee though the. 
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` the superior (meanjng the head of the muta 
has large dominion over it, and is not ac- 
countable for its management nor for the 
expenditure of the income, provided he does 
not apply it to any purpose other than what 
may- fairly be regarded asin furtherance of 
the objects of the institution”. Muthusami 
Iyer, Judge, it will be noted, was party to 
both the decisions, and there is no-reason to 
suppose that in defining the position of the 
head of the mutt in the later casein Giyana 
Sambandha Pandara Sannadhi v. Kandasamt 
Thambiran (2), the learned Judge was laying 
down anything substantially different from 
what he had stated in Sammantha Pandara v. 
Sellappa Ohettt (3). l 
| The term ‘mutt'jas stated in Giyana Sam- 
“bandha Pandara Sannadhi v. Kandasams 
Thambiran (2), in its original and narrow 
sense, signified the residence of an ascetic or 
sanmyasi or paradest. But since the time 
of Sankaracharya these mutts developed into 
institutions devoted to the teaching of differ- 
ent systems of Hindu religions philosophy 
presided over by ascetics who were held in 
great reverence as religious preceptors, and 
princes and noblemen endowed these institu- 
tions with large grants of property. “Thus, A 
jt is said (see page 386), “a class of dw 
mutis cameinto existence in the nature of 
monastic institutions, presided over .. by 
ascetics or sanniyasis who had renounced the 
world. Thus, the ascetic who originally owned 
little or no property, came to own the matiam 
under his charge and its endowment, in 
trust for the maintenance of the mutt, for 
his own - support, .for-that of his disciples, 
and for the performance of religious 
and other charities in connection with it, 
according- to usage.” There is no uncertainty 
of statement here as to the legal position of the 
-headof a-mutt with reference to its endow- 
ments, and the conclusion summarized in the 
passage was apparently the unquestioned re- 
sult of the voluminous evidence, both docu- 


- mentary and oral, adduced in the case, which 


showed that whatever properties were granted, 
whether in the name of the mutt or of itshead 
for the time being and his successors in office, 
or were acquired by the head of the mutt with 
‘the income of the dedicated - properties, were 
held by the head of the mutt in trust for the 
institution and not to his personal use. Even 
- apart from evidence one would~have been 
-naturally led tothe same conclusion by the 
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‘Fact that these sánniyasis or Hindu monks, one 
of whom is appointed the chief of the insti- 
intion, are professed ascetics vowed to a life 
of celibacy and mendicancy having.renounced 
the world and its possessions and enjoyments. 
. And if we further remember that when in the 
‘later. stages of their growth the muita received 
large endowments from pious donors who ré- 
garded them as seats of religions learning 
where learned ascetics, the custodians of such 
learning, assembled not only to initiate 
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property in the income derived-from offerings, 


subject only to the burden of maintaining ihe 
institution, a burden. which i in snother ‘part 
of the sadean i is spoken of as being in’ tha 
nature merely of a moral obligation. Snbrah- 


mania Iyer, Offg. C. J., in ‘his judgment < 


“in that case says that the cardinal prinotple 


me 


neophytes into the mysteries of the order, but ` 


also to impart religious instruction to lay mem- 
bers of the publie fortheir spiritual benefit, the 
impress of trust on these grants becomes still 
clearer. Tn fact to speak of an endowment of 
b Charitable institution and to- -gay that the 
person in charge of it-has a life-estate in the 
properties constituting the endowment, sounds 
prima, facie like a contradiction in terms. It 


'* Gg quite likely thatthe ohief of such a body of 


| ascetics was held in unusual reverence approach- 
ing to a feeling of awe by the disciples- and 
“the public and consequently his management 
‘of the institution would-be seldom questioned. 

` But at the same time it would be repugdant 


of law that properties given for the mein- 
tenance of charities, ‘religious or otherwise,” 
were ordinarily inalienable, was applicable to, 
mutts, and the properties forming part Of the. 
endowment of a mutt could not be alienated 
except for necessary purposes. “Then he -goes, 


. gn to observe, swamts werenot mere émployees ` 


m 


. tothe whole idea of sach an endowment to 


suppose for a momezt that, large and perhaps 


-tnlimited as were his powers of disposition over. - 


-tho income so long as those powers were exer- 
‘cised for the maintenance of its religious and 
charitable objects, -he showld ba -at liberty to 
-spend the same, if so inclined, for his owu per- 
‘sonal advantage. It seems to us that the fair 
conclusion to be drawn is that the head of 2 
“mut is the trustee of its property vested with a 
wide discretion as to the mode in which to ap- 
' ply“ts profits and receipts for the behoof of the 
institution. Iti is only in that sense that we 
understand the passage which has been cited 
‘from’ Sammantha Pandara v. Sellappa Chetts, 
“(3), or otherwise it would be inconsistent wit 
the statement of the law contained in Gtryana 
- Sambandha’ Paudara Samadhi ` v, Kandasami 
Thambiran (2)- . 
oč h Vidyarura Tirtha Swanst v. Vidyanidhi 
Tivtha Swami (1), what was decided was that 
the sawamt or headof the muit in that case who 


or subordinates in the institutions, but heads.. 


‘thereof, whose duty it was to promote learn- 


ing “nd further the interests of religion; sach- 
heads, moreover, were as ascetics not.prone to 


‘be affected by motives incident to worldly life, ` 
‘ requiring less restraint in dealing’ with pro- 
perty than ordinary:man. ` It followed, there-. - 


fore, that thelaw gave ‘them: over what re- | 


mained of the incomo after defraying the Bs- 
tablished charges of the institutions, a fall 
power of disposition, while in respect of ‘the 
corpus'it treated the individuals composing 


‘the line of sucoassidn asin the -position of 
Upon this reasoning invo- - 
observations at,once occur: the premises do’ 
“not necessarily lead to the, conclusion sought |. 


e 
‘ 


tenants for life.” 


to be reached and there is an apparent incon- 


` sistency in saying that thé law which governs 
charites applies in so farthat the properties - 


: Wis found tobe a lunatic by inquisition did not ` 


forfeit his office by reason of the distemper, 
_. because he'did not stand in the. position of a 


trustee in relation to its endownients like the 
shebaat of a temple but was rather a corpora- 
tion sole having an estate for life in the perma? 
‘nent . ee of the mutt andan absolute 


n 


which form the endowments of a muli must 


be held to be inalienable but that an unending l 


“Buccession of individuals wereto hold the pro- 


perty‘ as life-tenants’ and they were under no 
legal obligation to apply the properties to the 
charity at all. The cases cited in support of 
the position are, Mohunt Burm Suroop Dass v.. 
Khashee Jhu(4), and-Khusalchand v. Mahadev- 


giri(S). As regards’ the first, the facts of this - 


case-are not given in the report but the learn- 
ed Judges in dealing with the question of the 


-status of the Mohunt seemed tò rely in their 


judgment upon what was-proved as an usage ’ 


of the particular institution: The - decision 
in Khusalchand. y: Mahadevgiri (5), was based 


„ón the terms of. particular grant made by 
‘a Mahratta Sovereign’ Chief and is, therefore, 


no authority in support of any:such gensral - 


rule of Hindu Law as is contended for. 
Subrahmania Iyer, Offg. C. J. thus “wahan 


WW : : 
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the law to ba as he stutes it in- his 
judgment, -procaeds to coasider the juridical 
character of the head of a muii. Bhashyam 
Ayyangar, J., who delivered a separate judz- 
ment, seems to think | that the conception 
of trusts thouga nət quite alien to the 
Hindu system is less congenial to ib than 
that of corporation, sole and is of opinion 
that the head of a mutt.occupies the position 
of an- ecclesiastical corporation sole in Eag- 
land. - Both of them exprass dissént from the 
decision in Simmaitha Pandara v. Sellappa 


Għetti (3), in so far as it lays down that the ` 


endowment i is liable for debts incurred by the 
superiog in discharge of the duties of his: 
pca, With all. respect dne to. the learned 
Judgas, in our opinion, however interesting 


from the point of view of comparative juris- 


. prudence it might be to -compare with the 


IN 


legal position of. bishops in the ecclesiastical 
system of Wngland the position of the head 


.of a mutt in the Hindu system when onca the 


latter's legal position has been ascertained 


according to the law governing. such institu 


tions, it seems to us that: having regard to the 
essential differanca in the conceptions of 


Christianity | and Hinduism and their respec- 


tive, histories, the analogy of an institution 


-paculiar to one religion can hardly ba made 


_ of society and religious beliefs. 


KOR 


ns9 of to establish the legal character of an 


l institution which had its origin in wholly 


dissimilar ` circumstances “and ijin the 
espacial needs ‘of an entirəly differant form 
“As laid down 
by their Lordships of the’ Privy Council in 
Greedharee Doss v. Nundokisssore Doss Mohunt 
‘the only law as to these Mohunts and. 
their offices, functions and duties, isto bə 


found in custom and practice, which is to be 


proved by testimony”. 

Tt should be noticed that in the raported 
cases including Vidyapurna Tirtha. Swami v. 
Vidyanidhi Tirtha Swani’ (1), the property 
attached to a mutt is spoken of as the 


-endowment of the mutt; there is a distinct 
_ religious and sharitable purpose for the 


promotionof which the endowment is created; 
admittedly the ‘presiding ascetic cannot alio: 
nate such properties except in the course of 
good management ; he is not supposed to hold 


property for his own banefit and confidence’ 


is reposed in him by the donors that he 
would, devote the-properties for the mainten- 


-an06 “of the muéi..composed as it is of a 


oe ee ee eee R. 25 (P. 0.) 


a. 
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flacbuating body of- ascatic teachers and of 
sach aczassories in tha shapa of school rooms, 
temples; books, &2., ai may appertain tothe 
institution for the propagation of religion. 
, These, in our opinion, are strong indicia of a 
trust oad ‘the case of a mutt does not, there- 
fore, 3eem to us to differ. so far as the present 
question is concerned, fram that of a Devas- 
thanam.. On the other hand, to hold that an 


“endles3 succassion of ade dan who happen- 


ed to be incumbents of the office ofa head 
‘of a mutt from which if once duly appointed 
to it they cannot be removed in spite of any 
-gupervening disqualification or however gross 
their misconduct, were to enjoy life-estates 
in the muti properties without their being 


_slienable or chargeable for their debts and 


exempt from the operation of rules of limit- 
ation and prescription would be to countenancs 
a pernicious form of perpetuity in favour of 
individuals. This is just the kind of mischief 
which was condemned by their Lordships of 
the Privy Council in Abul Fata Mahomed 
Ishak v. Itisamaya ~Dhur Chowdhuri (7), 

where a Mahomedan attempted to tie up his 
property in perpetuity by dedicating it to 
charity but the provision he made for 
charity was nob to take effect until the 
grantor’ 8 descsndants who. were to enjoy the 
income in a particular line of succassion came 
to an end. ‘The grant to charity in thatcase | 
was regarded as nominal and illusory and 
the settlement was held to offend against the 
rule ragarding perpetuities because in-effect 
and substance it created a series, of successive 
life-interests which is not allowed by the 
Mahomedan Law. No more aresnch estates 
permitted by the Hindu Law as is now well 


settled. In the the present case if the view of 


law enunciated by Subrahmania Iyer, Offg. C. 
J., and Bhashyam Ayyengar, J. ba correct, the 
‘position of the muté if it is a charitable insti- 
tution at all would be even worse than that 
of ‘the poor’, the so-called donee in Abul Fata 
Mahomed Ishak v. Rasamaya Dhur Chowdhuri 
(7), for no pice of the income of the endow- 
ment need ever ba spent for the mainten- 
ance of the institution. It may be that if 


“ancient usaga was clearly proved ag sanction- 


ing such a tenure of property, the Court 


„would uphold it but no sach proof is alluded 


‘to in Vidyapurn Tirtha Swamivy. Vidyanidhi 
Tirtha Swami (1), nor have sve baen referred 


to any authoritative oe on. - Hindu Law 
` 0) 2260, 619; 231. A: 76. 
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wh ke lay down the proposition enunciated 
in that case. .On the other hand we may 
‘point out that at least two modern writers 
on the Hindu Law of Endowments think that 
the position of the head of‘a mutt as stated in 
that decision is not in accordance with Hindu 
notions, see Mr. P.R. Ganapathi Atyar’s 

“The | Law relating to.Hindu and Maho- 
medan Religious Endowments”, page CVIII 
‘and Tagore Lectures, 1904, by Jogendra 
Chundra Ghose on the Hinde Law of Im- 
partible Property including Endowments, 


pages 422 to 424. The question, therefore, 


which we refer, to the Full Benchis, does 
_ the headofa mutt hold the properties con- 

atituting its endowments as a life-tenant or as 
a trustee. à 

Mr. K. Srinivasa Iyangar ane Mr. K.N. 
Aiya Atyar, for the Appellant. 

Mr. 9. Srinivasa Aiyangar, for the lst Re- 
spondent., . 

_The.-2nd Respondént did ‘not appear in 
person or by pleader. 

- OPINION OF THE: FULL BENOH. 

Benson, ofig. C. .J.—The question eae 
for the decision of the Full Bench is thig:— 

“ Does the head of a mutt hold the properties 


constituting its endowment as ‘a life-tenant 
oras a trustee.” 


I do not think that tha anéstion admits of- 


` a catagorioal answer, as tha incidents attach- 
ing to the endowments of a muli depend upon 
“the conditions on which the endowments 
were given, or, when these, are no longer dis- 
_covefable'through the mist of antiquity, the 
incidents may be inferred. from the long con- 
tinued practice and usage of the institution in 
‘respect of the endowments in question. As 
laid down by their Lordships of the Privy. 
Councilin Greedharee Doss v. Nundokissore. Doss 
Mohunt (6), ` the only law as to these. Mohunta 
and their offices, functions and duties is to be 
found in custom and practice, which i is to be 
proved by testimony. i 
The origin atid growth of mutts and the 
- ae the head of the muli, usually called 
the Mohunt or Swami, have been discussed by 
learned’ du. Judges of this Court in. the 
cases of Sa nantha Pundara y. Sellapp1 Ochtti 
(3), Giyanu Sambandha Pundara Sannadhi v. 
Kandasami Thembiran (2) and Vidvapurna 
. Thirtha Swami Vidyanidht Tirtha Swami 
(1), and the present reference has been 
of the difficulty. which 








Tirtha Swamt a), 


. maintenance of the mutt as such.” 
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. was felt in reconciling some of the dicta. in 


the last case with the views enunciated i in the 
two earlier cases. If, however,‘it is borne 
in mind that genéral. observations made in 
the course of a judgment must be applied 
with reference to the facts of the case in can- 
nection with which they were made, and also 
subject to limitations-expressed in’ ‘other parts 
of the judgment much of the bag is 
removed. 


In Sammantha Pandara v. ise Ohett |. 


(3), itis stated “the origin -of mattams is 
ordinarily as follows :—A preceptor of religi- 
ous doctrine gathers around him a number of 
disciples whom ho initiates into the parti- - 
evlar mystries of the order, and instructs m 


„its religious tenets such of these disciples as 


intend to become religious teachers, renounce 


their connection- with their family and all . => 


claims to the family wealth, and,-as it were, 
‘affiliate themselves to-the KA tenchers 
whose school they have. entered. Pious per-: 
sons endow the schools with property whieh 
is vested in the preceptor for the time being | 
and a home for the school is erected anda 
mattam constituted. The property’ of the 

mattam does not descend to the -disciples ar 
elders _in common; the preceptor, the head, 
of the institution, selects: among the afili- 
ated ~ disciples him whom he deems the most 
competent, and in his own life-time `im- 


- gtalls the disciple so selected as his BUCCESSOF, , 


not uncommonly, with some ceremonies. 
After the death of the preceptor the disciple 
so chosen is installed in the gaddi and.takes: 
by succession the property which has. been 
held by his predecessor. The property is- im 
fact attached to the office and passes by in- 
heritance to no one who does not fill’ the 
office. It is in a certain sense trust property; 


it is devoted to the maintenance of the nee - 


lishment, but the superior has large dominion 
over ib, and is not accountable for its- Manage- 
ment, not for the expenditure ‘of ihe ir- 
come, provided he does'not apply it to any 
purpose other than what may fairly be re- 
garded as in furtherance of the objects cf 
the institution.” As'regards the statement 


of the law it may be observed that the- com- - 


cluding words “in furtherance of the objects 
of the institution ” are too wide. As pointed 
outin Vidyapurna Tirtha Swami v. Vidyantdla 
‘the limitation © should 
rather be to purposes "necessary: for’ the 
It may 

& rag 
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also be observed that the property i is spoken 
of as being in a cartain sense “trust property” 


and it is expressly stated in the judgment 


that it is nob intended to lay it down that 
there are not matiams which may have been 
established for purposes other than those 
described, or that property may not in some 
- cases ba held on different conditions and sub- 
- ject to different incidents, 

In the case of Giyana Sambandha Pauia 
Samadhi v. Kandasami Thambiran (2), the 
question was as to the relations that existed 
: between the. head of a mutt and the head of the 
adhinam to which the muti was affiliated. 
Some 2,000 documents were filed and 150 
witnesses were examined. The statement of 
tne law above quoted from Sammantha Pan- 

dara v. Sellappa Ohetti (3), was referred to 
- with: approval (page 474), anid ih was pointed 
out that in its original and narrow sense the 


term mutt signified the residence of an ascetic’ 


(who was styled a sannyasi if a Brahmin or 
a Paradesi if a Sudra) but that from the time 
of Sankarachariar these mutts developed into 
institutions devoted to the teaching of differ- 
ent systems of religious philosophy and cen- 
tres of classical learning: The ascetics who 
presided over ‘them were held, owing to.their 
‘position: as religious preceptors and often also 


in consequence of their own learning and 


piety, in-great reverence by Hindu princes 
‘and noblemen, who from time to time made 
-large presents to them “and endowed the 
- mutts under their control with grants of lands. 
Thus, a class of endowed mutla came to 
existence in the nature of monastic institu- 
tions, presided over by ascetics or sannayasts 
who had renounced the world, Thus, the 
ascetic who -originally owned little or no 
property, came to own the mattam under his 
charge and its endowment in trust for the 
_ maintenace of the mutt, for his own support, 
_ for that of his disciples, and for the perfor- 
mance of religious and other charities in 
connection win it, according to usage " 
* * * * “It will be 
shinembered a the aseetic is prevented by 
the Usage of his order from owning or 
“managing property for personal enjoyment. 


The administration of a matiam endowment 


presided over by an ascetic was an exception 
. to the-rule recognised on the ground that such 


E administration was in furtherance’ of the 


cause of religion”. Inthe evidence in that 


case it was proved that in many instances’ ments of the 


e f +» t 
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- a trustee, and, that, t 
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Rajahs and,others had entrusted extensive 
properties to the heads of the mutts for the 
purpose of carrying out specified charities. 


<. In.such cases there can be no doubt but that 
the head of the mutt is a trustee in regard to 


such properties bound to carry out the trust, 

and subject to the ordinary liabilities of a 

trustee, though, doubtless, with a wide dis- 
cretionary power of dealing with the income 

of the trust property in carrying oub the 

trast. In other instances it was shown that 

landed properties were acquired by the head 

of the mutt in own name and apparently 

with his own funds, and the deeds specified 

that the properties were to be enjoyed by the 
purchasers and their successors in the line of 

disciples. In such cases, in the absence of 

evidence to the contrary, it would be difficult 

to presume that the Properties wera acquired 

as trust properties, since it is well known that 

gifts are made to pious Brahmins ‘and to 

ascetics who are heads of mutts not for any 

specific charitable or religious object, or with 

any intention of creating a trust, but rather 

for the spiritual benefit of the donor, since 

gifts of the kind are considered to be 
meritorious on the part of the giver. Butif 

in any case itis proved that according to 

the well established practice and usage of the 

mutt, the income of any specified property 

has for very many years been -devoted to a 
particular charity or religions object, it would ~ 

be evidence from which a trust in respect of 

such property might be inferred. Tudor’s $ 
Charitable Trusts, 4th Edition, page 160. 1f 

we turn now to the case of Vidyapurna 

Tirtha Swami v. Vidyanidnt Thirta Swami. 

(1), we find that the question for decision was 
whether the head of a mutt forfeited his 
position as such by kak a lunak 

custom to that effect was 

admitted that under the 
does not operate to dj 
acquired, but it was ar 
that the head of a 
trustee, or in & positi 
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and their observations must be understood 
with reference to that contention. The con- 
clusion of Sir Bhashyam Ayangar,J., was that 
“ the head of a mutt, as such, is not a trustee 
in the sense in which that term is generally 
understood in the law of Trusts, and the 
decision of the question under consideration 
cannot, therefore, properly be governed by the 
principles regulating the -appointment of 
new trastees or by analogies derived there- 
from. I may also add that in the case of 
-hereditary trustees in-India and other trustees 
having a beneficial interest in the trust pro- 
perty, the principles of the English Law of 
Trusts—embodied in the Indian Trusts Act— 
-as to the appvintment of new trustees, when 
a trustee becomes incapable of acting by reason 
of unsoundness of mind, etc., are inapplica- 
ble.” It was apparently the possession of this 
beneficial interest in the incume of the muti 
which largely influenced the decision of the 
learned Judge, and we find the same argu- 
ment prominently relied on by Sir Sab- 
rahmania Ayyar, J. at page 442 of the report. 
But neither J udge denied that the head of 
the mutt might be a trustee in regard to any 
portion of the mutt property that was devoted 
) ang charitable or religious. trast. Indeed 

ip . Bhashyam Ayyangar, J., specially points 
ont. that the head of a muti may be a trustee 
in this way, and responsible as such, just as 
the dharnakarta or trustee of a kam le d 15 
responsible. But he points out that whereas 
b the dharmaka ta of a temple is a mere trustee 
rarely haying any beneficial interest in the 
“endowments, and bound to carry out the 
daily worship and periodical ceremonies in 
the temple according to a well-defined ‘and 
settled usage and custom, in the case of mutts, 
e other hand, ‘such defined and apeciis 
edjately connected with the 
uti as an institution, are, 
gs, very limited and a 
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resting in his conscience and regulated 
only by the forcə of public opinion, and he 
is in no way, whether as a trustee or 
otherwise, accountable-for it in law. It is 
to be observed that the learned Judge 
does not say that there are no defined and 
specific purposes connected with the main- 
tenance of the mutt on which the head of tie 
muitis bound to spend at‘least a portion — 
of the income, but only that such ptirposss 
are very limited, and that “a large part’’— 
not the whule—of the income ïs at his frae 
disposal, but which he is expected by public 
Opinion to spend on charitable or religioas 
objects. e 
- And again ibis only the surplus” income 
that is gt his free disposal, and in regacd 
to which heis not accountable in law as a 
trastes or otherwise. So when the learned 
Judge says again “in legal contemplaticn, . 
therefore, the head of a muli, as sach, has ` 
an estate for lifein its permanent endow- - 
ments and an absolute property in the income 
derived from the offerings of his followers, 
subject only to the burden of maintaining 
the institution,” these words must be under- 
stood as subject to the. limitations above ex- 
pressed, and. the burden of maintaining the 
institution” must, I think, be -understood to 
include “the maintenance of the mutt, the 
support of its head and of his disciples and the 
performance of religions and other charities 
in” connection with if, in accordance with 
usage”. which are the purposes specified in 
Giyana Sambanda Pandara Sannadhi v. Kansa, 
sami Thambiran (2), as those for which the 
head of the mtt owns the mutt and its en- 
dowments in trust. So too, when Sir Sub- 
rahmania Ayyar, J. says thatthe heads in 
succession of a mutt “are given, for the wel- 
fare of the foundation itself, a real, and, so 
to speak, beneficial interest in the- asarat 
the restrictions governing the disposition 


whereof by them being in--the nature af 


a mere “moral obligation”, these words must, 
I-think, be understood as referring not at 
all to.the income of property specially made 
the subject of a trust by the donors, or in 
respect of whicha trust might properly be 
inferred from the long established usage and 
practice of the institution, but, in fact, only 
to. “what remained of ‘ie: income after de- 
fraying the established charges of the insti- 
tution” as is clear from his ‘language at page 
439 of the report.. 
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I think, then, that it cann 
of the head of & mutt, as such, 
the properties constituting its anana ag 
a life-tenan§ or aga trastee. The incidents 
altaching to the properties depend in each 
case .upon the conditions on which they were 
given, or which may be inférred from the 
long continued and well established. usage 
and custom of the institution in ‘respect 
thereto.’ 

Wallis, J _—I am of the'same OPAN 

. If the earned Judges who-decided Sam- 
banda Pandara-.v.- Sellappa Ohett? (8) and 
Giyanma,.. Sambandha Pandata Sannadhi v. 
Kandasami Thambtran (2), meant to lay down 
that the head of a mutt isa trustee of all the - 
muti properties and holds them in trust for the 
objects mentioned, which was not the ques- 
tion before them, I am unable to agree with 
them, and prefer to follow the decision in 
ieg WAN AN Tirtha Swami 
Tirtha Swami (1). It was not suggested in 
argument that any attempt has ever yet. 








. been; made to make heads of mutis accountable 


. of some importance in dealing” with institu- | 


at law for their application of the income 
of muté properties on the footing: that they 


- thold them as trustees for charitable purposes, 


and.this appears to me to be a consideration 


tions -in which usage is the governing factor. 
Of course, if property be given to the head of 
a mutt for. the.time being for a specific charit- 
able purpose; he will be a trustee for that 
purpose just as any one else would be in -the 


same circumstances, and ifitbs the usage 


to devote any pirticular mutt property to 
any’ particular charitable purpose, that will 
be sufficient to raise a presumption that the 


property was granted for ‘that purpose and 


that the head of the mutt isa trustee in re- 
gard to it. Tudor’s Charitable Trusts, 4th 
Edition, page.160. lt may, I think, be taken 


| that the property of this and ther mutts is 


very largely derived from gifts made by the ~ 
“faithful to the head ofthe muti for the time 
"being without any statement as tothe pur- 


poses for which they were to be applied, and — 
it would, I think; bə- going too far to hold | 


+ that such gifts were given and accepted on 


an implied ¢haritable trust. When the in- 
tention ofthe donor to make a gift to. charity 
is mada out, equity, no doubt, will not allow 
the gift to fail because the okeritable purpose 
is indicated in’ too vague and uncertain a 


manner for the Court to execute it, but will. 


TRANG TERN Sige «ote 
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geleme ; but this is only when the charitable 


v, Vidyanidhi | j 


-“charitable or philanthropic” 






anlan is clearly made out and, as, pointed 
out by Tudor at page 86, any uncertainty as 
to the charitable intent is fatal tothe gifts be- 


- ing upheld as charitable. He further observes 


-that if the objects of a gift are not stated, 
they cannot be presumed to be charitable. 
An illustration of this principle is to be found 
in Corporation of Gloucester v. Wood (8). In 


„that case the testator stated in a codicil that 


he had left £140,000 to the Corporation of 
Gloncester and desired to leave another 
£40,009 for the same purpose. What that 


_, purpose was, could not be ascertained as no 


codicil bequeathing £140,000 was forth- 
coming. In these circumstances the Courts 
declined to presume, that the gift in the 
-missing codicil was for ẹ charitable purpose 
although thinking it most likely that it was 
so. In the present case it seems to me that 
‘gifts made to heads of multe without any 
mention of the purposes to which they were 
to be applied, cannot be considered to hare 
been given upon trust forcharitable purposes. 
Even if we were at liberty to resort to impli- 
cation, it would be difficult to imply any trusts 
yh could be regarded as valid charitable 
trasts. Nothing could well be vaguer than the 
trusts suggested in Sammantha Pandara v. 
Sellappa Chetti (3) and Giyana Sambandha 
Pandara Sannadht v..Kandasamt Thambiran 
- (2), and’ they would certainly appear to 
cludo purposes which the law does not re- 
gard as charitable. What is still more import- 
ant, no attempt has been made to show that 
thers isany usage that gifts made to mutts 
should be applied'exclusively to purposes which 
the law regards as charitable. If not, the con- 
ditions of a valid charitable trust are not made 
out, and the effect of raising such trusts would 
be to bring the validity of the gift in question, 
and if English principles apply, to render 
them invalid. Morice v. The Bishop of Durham 
-(9) aud Hunter v. Attorney-General (10). In 
the last case Lord Davey says “ab page 323: 
“Where charitable parposes are mixed up with 
other purposes of such a shadowy and inde- 


finite nature that the Court cannot execute 


them, such as ‘charitable or benevolent” or 
or’ “charitable 
or pious” purposes) or where the d 
(8) 8 Hare 181 and Í H. L 
(9) 9 Ves. 399; 10 Ves. 
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includes ‘purposes which. may or may., not. z ~ ciple arid for’ the oe ce of religions and ` 
‘undertakings. of, other. charities i in connection with it according 
It is also pointed out that this is - 


ba charitable (sncn as 
public utility,”) and a discretion is vested in 
the trustees, the whole gift fails for uncsr-; 
tainty see also In-re Duvidson; Minty v. 
Bourne (11). Further in my oP iion where 
gifts were given to heads of mutts without any 
gpacifio trust, the inferénoe suggested by the 
circumstances of the case ‘and by usage’ is 
that it was not intended to fetter the donees , 
by any trusts in 
or to make- ae accountable in a Court 
of Law for their- manner of- dealing with. 


them. , The ascetic character of the donees 


and the great reverence in which they 
were held would, I think, have rendered such 
restrictions in the eyes of the donors both nn- 


necessary and unbecoming. The fact thas the - 


‘heads of mutts have.more or less frequently 
abased their“ position is nob of itself a 
sufficient reason for treating-them as trustees 
of the mutt endowments. 
“question in my opinion which arises; and my 
answer is that heads of mutts cannot ba regard- 
ed as trustees of muff endowments except in 


Bô far as it may be shown that any particalar 


‘endowment was granted to them on trast, 
‘Tt is unnecessary to diseuss any other questions, 
‘but T desire to say.gonerally that as at present 
advised I see’ mo “reason for differing from 
the conclasions’ arrived at in Vidyapurnt 
Tirtha Swami v. Vidysnidhi Tirtha Swami (1), 

-as to the position of the head of a muli with 
regard to mutt properties as to. which no speci- 


_ fic trast is established 1 in the minner already 


mentioned. 
Saskira Nair, J.—The qnestion that is 
“referred is “Doas the head of a mutt hold the 
properties constituting its endowment as a 


life-tenant or as a trustee.” According to the: 
‘learned Judges who -referred the question to, 


the Fall Bench, it was decided in F. idyapurna 
-Tirtha Swami v. Vidyamdhi. Tirtha Swami 
(1), that under the general Hindu Law, “the 


- head of a muli does not occupy the position of 


a trastes inrelation to its endowments but 


holds the properties asa life-tenant with ab- ` 


solute dominion over its incəmə,” while ib 
: was held in an earlier case, Giyana Sambandha 
‘ Pandara Sannadhi v. handasami Thambiran 
">, that the ascetic head of the mutt owned 

the mattam under his charge and its endow- 


` ments in trust for the maintenance:of the 
mutt, for his own support, for that of his dis. 


(11) oe 1 Oh. 567; 78 L.J, Rop. 497. 
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to-u33ge.’ 
in accordanca with un earlier decision in Sam- 


mantha Pandara v. Sellapp1 Chetti (3). After - 


some discussion they express their dissent 


fromthe case of. Vidyapurns Tirtha Siyami . 


v. Viedyanidhi Tirtha Swami (1) and their . 


agreement with Giyana Sambanthu. Pan lara 

Sannadhi v, Kanlasim tThambinan (2). |: 
It was laid ‘down by the Judicial Committee 

in 1867 ‘ 


Mohunts and their offices, functions abd 


duties is to be found i in custom and practice . 
-which is to ba proved by testimony.” Itwould ` 


appear, therefore, that it lies upon the person 
who asserts it to prove, that the Mobunt or 


the head of a mult holds any specified proper- ` 


as as trustee for any purpose.. 

In the suit out of which this appeal arises. 
a. plaintiff describes himself asa,- disciple 
of the Tiravannamalai Adhinam, * and the 
three defendants are.stated to be * ‘Thambirans 
‘of the Thiranamamalai Adhinam mutt.” By 
the long established usaga of the institutior 
the office of the head of the Adhinam is statec 


to be hereditary, the Pandara.Sinnoadhi—the - 
head—ap pointing ‘a disciple ‘to guec3ad him. 


“that the only law as to. these - 


kah 4 


The suit, which was filed under section 539. - 


Code of Civil Procedure (Act XIV of 1882). 


General; for the reliefs mentioned in the 
plaint, was dismissed by the District Jadge 
on the ground that, according to Vidyapurna 
Tirtha Swami v. VidyanidhiTirtha Swami (1). 


after obtaining the consent of the Advocate- . 


the defendant who claimed to ba the head, 


of the muff was not a trustee. The District 
‘Judge relied upon the opinion of Bhashyam 
Aiyangar, J. who said: “Iam, however, of 
opinion that the head of a mutt, as such, is 
nota trustee in the sense in- which that - term 
is generally understood,in the Law of Trusts.” 
The case of Giyana. Sambandha Pandara San- 
nadhi v. Kandasamt Thambiran (2), which is 
relied upon in opposition to this decision re- 
lates to the Adhinam of Tiruppanandal; and as 


the judgment in that case enables us.to trace - 


the growth ofa mutéfandan Adhinam, without 
any. need to rasort to theories, I proceed -to- 
consider that case in detail. These, are the 


facts proved in that case. 
Some centuries ago, under arcaman: Ia 


which . were not. proved, one Giyana Sama 
bandha, Pandara Sannadhi established: a mutt 
which has since jibe into Pak najan 


NA 
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Adhitam. -The chief or head of a zroup of 


- mutte isthe Adhinam,- to which the other ` 
groups are- subordinate, and the Pandara’ 
Sannadhi is the head of the Adhinam. When ` 


a layman desires to enter that Adhinam he has 


to undergo a probation. During that period ` 


he is engaged in religious study and is taught 
. cerbain.prayers. On being satisfied with his 
progress he is taken by the Pandara Sannadhi 
to the presence of the idol of the titular deity 


where he renounces all desire for women and: 


land, which is accepted’as a. renunciation of 
‘the world. “The Pandara Sannadhi 
admits him into the order by teaching him 


the Malamantram or the distinctive doc- . 


trine’of the order, gives him-a consecrated 


“red cloth called Mantra Kashayam as the visi- - 


ble Symbol of- initiation and gives him an 


image of Sandal powder called partira Ptija.to — 


worship. Thenovitiate then solemnly makes 
a giftof his body; sóul'and wealth to the 
Pandara Sannadhi. After his admission he 
is - called Thambiran, continues his religious 
studies' and is expected to do everything in 
his power for religious learning and charity. 
It was also proved'that the senior and junior 
Pandara Sannadhis are solemnly consecrated 
as preceptors .with certain ceremonies and 
thereby become fit to.admit Thambirans. The 
others have not that power. 

About 300 years ago, a certain Thambiran 
of this Adhinam named Gurupara, went on 
pilgrimage to Benares, acquired a great repu- 
tatiow for learning and piety, visited various 
Rajahs &c., and acquired great wealth and 
on his return to the Adhinam offered it to the 
Pandara Sannadhi, in compliance with his 
vow at the initiation, but the latter directed 
_ him to take it back to found a muit at Benares, 
which “was accordingly done. This mutt at 
Benares, came to own several subordinate 
mutts both in Northern and Southern India, at 
Chidambaram, Rameswaram, Kumbaconam, 
- Triohinopoly, Morangé in Nepaul, Achiram in 
Travancore: - All the members of the Benares 
muit were Dharmapuram Thambirans. About 
1720, one Tillanavaka, the Thambiran in- 


charge of the Benares mutt, came to the south, _ 


built the mutt at Tirnppanandal and purchas- 
ed property for its benefit with the funds he 
brought with him from Benares, the proper- 
ties which he purchased were in his own 
name and-each document contained a clause 
that the land mortgaged or sold should be 
; enjoyed: by the alienee and ` his SUCCOSBOTA in 
5. 
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the line of disciples.’ He obtained other 
-properties from the Rani of Tanjore, the 
samindars of Ramnad, Torayur &c., which 
were expressly stated to be endowments for 
charities. In one of them the succession to 
management was stated to be in the line of 
disciples. Gurupara, who succeeded him 
about 1756, also invested money in land and 
made purchases in his own name, the proper- 
ties to be enjoyed by himself and his succes- 
sors in the line of disciples and also obtained 
villages from Rajahs &c., for specified chari- 
ties, for instance, ‘one ‘from the Kalahastri 
Rajah for a charity at Rameswaram. Chitham- 
baranatha, who succeeded him in 1790, also 
founded new charities and endowed Ihem. 
Badayappa, who succeeded in 1798, purchased 
lands for the mutt and founded new charities 
at Benares, Rameswaram and Kumbakonam, 
endowed with grants of villages by the Kar- 
vetnagar samindar, A new charity at Karup- 
pur was endowed by the Tanjore Rajah. 
The next man, Ganapathi, who succeeded in 
1836, only purchased some small property 
for Rs. 24, There was no new charity. 

-Ramalinga, who succeeded i in 1838, made 
new purchases for large sums of money in 


. his own name and to be enjoyed after him in 


the line of disciples. Chockalinga succeeded in 
1841 and like his predecessors, he made 
purchases in his own name for himself and 
his successors in the line of disciples. 

The Supreme Court at Madras made over 
to him about Rs. 60 000, the bequest of 
of Pacheappa Mudali for carrying ont certain 
charities at Benares indicated by the testator: 
Ganapathi, who succeeded in July 1852, simi- 
larly purchased land for himself and suc- 
cessors as above. Ramalinga who succeeded 
next in 1653, died in 1880. He also pure ~ 
chased extensive properties for which it was 
provided as usual that they were to be enjoy- 
ed by the purchaser and his successors in 
the line-of disciples. He nominated a Tham- 
biran of the Tirnvaduthorai mutt as his 
successor and,in 1881 the head of the Dhar- 
mapuram Adhinam claimed the estate of 
Tiruppanandal. In’the suit it was finally de- 
cided that a Thambiran of Dharmapuran 
mutt alone can be the Pandara Sannadhi of 
Thiruppanandal, though otherwise. the one 
Adhinam is independent of the other. It was 
-also decided, that the Benares Adhinam is 
subordinate to Tiruppanandal though in a 
previous litigation between those two Adhi. 
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` nams it had “been decided that the latter is 
subordinate to the former. i 
- We are thus able to trac3 the growth of 
two mutts which developed into Adhinams : 
Benares Adhinam and later Tiruppanandadl. 
We find that Rajahs and other persons 
_entrasted extensive properties to the heads 
of these Adhinamsto carry out specified- trusts. 
‘There can bo no possible doubt that the Pan- 
dara Sannadhis are only trustees so far as 


those properties are concerned and bound to- 


carry out the trusts. Someof them appear 
to be in their nature private, others .public. 
In the case of public trusts, section 539- of 
the Codeof Civil Procedure would apply.; and 
` in cases of private trusts, the representatives 
of the founders or any other persons interest- 


ed may take the necessary steps when occa- 


sion arises tosse that the trdsts are carried 
- out. . 

. Letas then consider the.case of the other 
properties. I leave ont of consideration the 
relation between the Pandara Sannadhi and 
the other Thambirans. When Gurupara the 
founder of the Benares mut collected the 
fonds with which the mutt was built and the 
“properties purchased, there was apparently 
no intention then- of building a mutt, as that 


wag done only later at the instance of the- 
Dharmapuram head. It is quite clear that ib 


was his own learning and piety that -secured 
` the funds. The donors doubtless considered 
they were doing a meritorious act by giving 
him these funds.. None of the donora ever 
intended that: “his gift’ should be applied to 
any particular purpose. They knew that the 
gifts would be used for some laudable purpose. 
The donor may have intended it as a gift to 
Gurupara, as gifts to .sanniyasis and holy 
Brahmins are believed to be conducive to 
spiritual welfare, or he may have thought that 
with his contribution and others. Gurupara 
might educate the other sannyasis, dig tanks, 
build chatrams or temples, or -go about 
preaching dharman or -to persuade men to 
lead worthy lives. In the circumstances, 
therefore, an 
cannot be implied, nor cun any Court ascertain 
the subject or object of -the trust, unless we 
are to assumo .a collective intention on the 
part of all the donors, nor is there any reason 
to presume that when he constructed a mutt 
he divested himself of all his property. Next 
we find almost ‘all the Pandara Sannadhis 
purchasing properties in their own names to 
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intention to creste a trust 
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'be enjoyed by them and their successors inthe | 
lina of disciples, It cannot be era with | 


any show of reason that - Pandara 
Sannadhi can own only trast a a It 


.does not appear tomé, therefore, reasonable to 


assume that all this is trust property i in the 
absence of anything in the documents them- 
selves to support the -contenion. The fact 
that when the properties were intended for 
any trast the deeds in express terms-indicated 
the object, confirms me in this view. Prima: 
fazcs, therefora, in the absencs of any evidence 


“to the contrary, the properties, consisting of 


the gifts, purchases ‘etc., are not held as trust 
property. It may, “gf course, be-proval that 


“any land, or any certain or ascertainable sum’ 


of money has been devoted to any specified 
charity in which case that would be trust 
property. But it will be for the plaintiff, as 
in an ordinary case, to prove it. In the 
absence of any such proof, the uncertainty 
and indefiniteness of the intentions of the 
so-called settler, of the subject and object, 
compel the conclusion that there is ho trust, 
so far at any rate as the public or any portion | 
of the public is concerned. 

- I shall now consider the relation subsisting 
between the Pandara Sannadhi and the other 
Thambirans or members of the brotherhood. 
The respect for elders which generally charac-, 
terises the relations between the senior and 
janior members of an Indian family seems to ha 
carried to an excessive degree in this case 


where, as I have pointed out, a person on‘initia- 


tion makes a-gift of his body, soul and wealth 
to the Pandara Sannadhi and thereafter styles 
himself a “slave” of the latter. In the sama 
judgment itis, however, stated that in another 
mutt equally well-known, Tiruvadnthurai, the 
surrender of self and wealth i is not to the Pan- 
dara Sanuadhi but to God. It is possible, 
therefore, that the relation of the head to tha 
other members might ‘vary in different mutts. 

In the case in Giyana-Sambandha Pandara - 
Thambiran (2), it 
was found that the founders of tho mulês at 
Tirnppanandal and Benares intended that - 
the institutions should exist for ever” and “tho 
rule of decision necessary to give effect to 
that intention” was then indicated. See page 
505. From the very nature of the case and 
the reason of the thing, this must be so with 
every, mutt. And this necessarily implies that 
each head of the muti must pass on to his suc- 
cessors, the immovable properties -which he,” 


= 


Lal 


Val. v = 


KAILASAM PILLAY vt. “NATARAZA THAMBIBAN. 


recieved from his predecessors, unencumbered 
snd unalienated. 

Next as to the income. 
Jadges consider all) the Thambirans_ in- 
itiated by the Pandara Sannadhis of Dhar- 


“mapuram to form a spiritual family and 


the Thambirans of Tiruppanandal to form 
associates or brethren in holiness, and they 
say that when the usage in reference to suc- 
- cession “ 
the ordinary rules of succession applicable to 
spiritual brothers in regard to the property of 
an ascetic, it is consistent with a well- known 
“ principle recognized in spiritual families.” See 
pages 420, 493, 499 and 504 of the judgment. 
And one of the reasons for holding thatsection 
539 of the Code of ‘Civil Procedure was not 
applicable was that the Pandara Sannadhi of 
Dharmapuram had a vested right, as being the 
member ofa particular brotherhood, to see 
that the religious and charitable endowments 
of Tirnppanandal were managed by one entitled 
tomanage them. Jt seems clear, therefore, 
that treating them as a spiritual family all 
-the-members ara entitled to ba maintained 
out of the income; and as such membership is 
sought for and obtained to attain religious 


` merit, the members are also entitled toreceive 


religious education. -All the ceremonies which 


have heen usually performed and may be car-' 


ried on out of the income, have also to be per- 
formed. “We are not concerned here with the 
difficulties arising from the insufficiency of the 
income to meet the needs of a naturally in- 
creasing family as the admission of members 
may be limited with reference to the income 


or made on the understanding that those 


members who cannot be provided for -out of 
` the income have to seek their livelihood and 
perform their duties elsewhere. A sanniyasi 
“ik not supposed to possess property for the 
-Bake of personal enjoyment but to attain 
: religious merit. Anysurplus, therefore, that 
- remains in the hands of Pandara Sannadhi, 
he is expected to utilize for the spiritual ad- 
| vancement of himself, his disciples or of the 
peop.e. But-his discretion in this matter is 
unfettered. “He is not accountable to 
any one andhe is not bound to utilize the 
surplus. He may leave it to accumulate. 
‘ From the nature of the case he cannot be 
controlled by the Courts. In such cases 
there is no trust. Where the trust is clear, 
- the Courts will, of course, enforce it. But the 
embarrasinent and difficulty that would he 
+ ? 


4. 


; -- -deciding where there is a trust. 
“The Naga 


is considered in connection with . 
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caused may be taken into -consideration ‘in 
. Though the. 
other members may not be entitled to demand 
that the surplus funds should be applied: to 
any particular purpose, it may be that- they 
have the power to check any expenuiture for 
purposes entirely repugnant to the character 
of the institution, if it would diminish -the 
fund out of which they have to be main- 
tained and educated and the necessary ex- 
penses, payment of Government revenue &c., 
have to be incurred. However, it is unneces- 
sary to decide that question. 


` It was argued that as a Pandara Sannadhi 
cannot alienate the land and spend the income 
as he likes, he holds the property on trast. 
This does not follow. He cannot alienate the 
land, not because heholds it for the- benefit 
of the public or any portion of the public or 
any “other persons, but because the mutt'is a 
permanent institution of which ‘he is the head, 


‘ and he has to pass the property to his suc- 


cessor. As tothe income, after the outlay 
necessary for the purposesabove set forth, 
hè cannot be compelled by law to appropriate 
the surplus for any specific purpose, nor can 
he be required to spend anything ont of it. 
He may accumulate the entire surplus and 
leave it to his successor, 


Another argument was addressed to us 
based on the origin of these mattams as seb 
outin Giyana Sambandha Pandara Sunnadhi 
v. Kandasamy Thambiran -(2). Ft is there 
pointed out that Sankarachariar and later 
Madhavachariar and others established mutts 
to establish and maintainthe doctrine andsys- 
tems of religious philosophy they respectively 
taught. And the Hindu Princes and Noble- 
men made large presents to the ascetics who pre- 
sided over them and were held in great rever- 
ence on account of their piety and learning 
and endowed the mutts under their control with 
grants of land. “Thus,” it was there pointed 
out, “a class of endowed mults came into ex- 
ink. + * æ” “Thug the ascetic came 
to own the mattam under his charge and its 
endowment in trust for the maintenance of 
the muti, for his support, that ofhis disciples 
and for the performance of the religious and 
other charities inconnection with it according 
to usage.” This is strictly true of the pro- 
perties givén on trust as above pointed out. 
But if this is taken as an abstract theory of 
the .origin and growth of the matiams appli- 
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cable to all properties found in the possession 


of the head of.a muli, then ib cannot be 
accepted as a ground of Judicial decision, as 
such theories may be useful to explain a 
practice: or other proved facts but cannot take 
thé place of evidence which must be adduced 
to prove any fact which would support any 
theory of trust. Moreover, there is no reason 
why gifts to the person, gifts to the office, and 
grants of land for specified objects should 
standon the same footing, and as I have 
pointed ont the Pandara Sannadhi may well 
“be a trastee as regards some and not as regards 
other properties. It is also true in my opi- 
nion that heis under a legal obligation to 
maintain the mutt, to support the disciples 
and to perform serkain ceremonies which are 
indispensable. That will only be a charge 
on the income in his hands and does not 
show that the surplus is not at his disposal. ` 

My reply to the reference is that, in 
the absence of any evidence to the contrary, 
the Pandara Sannadhi as such is not a 
trustee. 3 

He is also not a life-tenant for the reasons 


already given. | 





CALCUTTA HIGH COURT. 
Seconp Orvin APPRAL No. 2443 oF 1907. 
December 14, 1909. 

Present :—Mr. Justico Harington and 
Mr. Justice Chatterjee. 

“RAMA PANDH-—-PLAINTIFE— APPRLLANT 

taras 
RAMDHARI PANDE AND ANOTHER— 
DEFENDANTS-—RESPONDENTS. 

Contribution, auit ford oint decree— Von-appearance 
by one uf the defendante——Hifect af decree—His subse- 
quent right to contest contribution swit. 

The landlord sued both the plaintiff and defendant 
jointly for rent in respect of a holding. The defen- 
dant did not defend that suit and the landlord got 4 
decree and the whole amount of the decretal money 
was paid by the plaintiff who sued for contribu- 
tion -— 

Held, that the ciroumstance that the defendant 
submitted to a judgment jointly with the plaintiff 
shows that he was jointly lblefor the rent with the 
plaintiff, and that the suit for contribution was mun- 
tainable. 


Appeal from the decree of the District | 


Judge of Saran, dated August 2, 1907, revers- 
ing that of the Munsif of Chapra, dated 
March 19, 1907. 

Facts .—tThe plaintiff's case is that he 
has a holding of 22 bighasat a jama of 
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Rs. 81, that in the late cadastral survey the 
defendant in collusion with the landlor¢’s 
amlahs got some 5 bighas land, not appertain- 
ing to his’said holding, measured along wish . 
it, and had the jama-thereof attested as Rs. 99 
in respect of 27 bighas in a joint Khatian in 
the names of the plaintiff anddefendant, ther 
shares having been noted therein as 19 and 5 
parts respectively out of 24 parts, that the 
landlord on the authority of the said Khatisn 
obtained arent decree jointly against the 
plaintiff and the defendant, in spite of the 
plaintiff's opposition, and realised the entire 
decretal money from the plaintiff alone; that 


‘the plaintiff is entitled to contributionsin pro- 


portion to the shares noted in the Khatian. 

The defence is that the defendant has ro 
concern with the jama of Rs. $9 and is not 
liable to pay any portion of it. > 

The first Court gave a decree to the plain- 
tiff but the lower appellate Court dis- 
missed the suit and the plaintiff appealed zo 
the High Court. 

Babu Kulwant Sahay, for the Appellant. 

Babu Dwarka Nath Mitter, for the Responc- 
ents. 

Judgment.—tThis is an appeal ina 
suit for contribution in which the learned 
Judge of the lower appellate Court has held 
that the plaintiff has not made out his cage. 
The facts are that the head landlord sued 
both the plaintiff and defendant jointly far 
a rental of Rs. 99 in respect of a particular 
holding. The present defendant did not de- 
fend that suit and the landlord got a decreas, 
and the whole amount of the decretal money 
was paid by the present’ plaintiff who is 
now the appellant before us. The Judge 
of the lower appellate Court has dismissed 
the suit of the plaintiff on the ground thas 
the plaintiff did not produce ‘any rent re- 
ceipts and did not establish the fact thaz 
Rs. 81 only represented his habiltty to the 
head landlord, and the lower appellate Conrt 
has found that the defendant No.1 is not 
liable at all. We think that the Judge of 


“the lower appellate Court did not properly 


consider the effect of the rent decree obtained 
by the head landlord. The present defen- 
dant No. 1 did not defend the landlord’s ac- 
tion and the circumstance thathe submitted 
to a judgment jointly with the present plain- 
tiff seéms to me to be the very strongest 
evidence that in fact he was jointly liable for 
the rent with the present plaintiff. If the 
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case, as presented now, is true, namely, that 
he had -nothing to do with the holding in 
question and was not liable for any rent 
thereof, then, I. think he would certainly 
have set up that case in answer tothe head 
‘landlord's action. The fact that the defen- 
"dant submitted to this judgment seems to 
me to establish that he was in fact jointly 


- liable with the plaintiff. That being so it: 


becomes a question as to the amount for 
' which the respective parties are liable. That 
was sought to bs provedin the lower Coart 
by the production of the Khatian. - The 
Judge of thé appellate Court has discarded 
the Khatian as being incorrect, We have 
perused the agreement by which, it is said, the 
parties agreed that it was incorrect. It says 
nothing whatever about the rent set forth in 
the Khatian as being incorrect, and it is, in our 
opinion, an agreement which appears to be 


- _ this, namely, an arrangement by which it wes 


agreed that the persons who signed the agree- 


ment should consent to each of them cultivat- - 


ing a particular plot out of the land as his 
own. There is no mention of the rent for 
“which they are jointly responsible and there 
is no suggestion that they should pay the rent 
separately. : 

We, therefore, set aside the decree of the 
lower appellate Court and remand the case 
to that Court in order that it may determine 
. in what proportions the present plaintiff and 
defendants are liable to pay the rent for the 
holding in question to the head landlord. 
When the Judge has ascertained the correct 
amount, judgment will be given accordingly. 


The appellans is entitled to the costs in ` 


this appeal. 
i Appeal dismissed. 





ALLAHABAD HIGH COURT. . 7 
Criminat Revision No. 698 or 1909. 
December 22, 1909. 
Piesent:—Mr. Justice Tudball.’ 
In re MITHAN LAL—-PETITIONER 


, versus 
EMPEROR—Oprosrrs Parry. 

Penal Code (Act XLY of 1880), 8. 175—Disobedience 
of Court's ordar—Oriminal Procedure Code (Act V of 
1893), ss. 195, 476—Sanstion to prosecute —Proceedinga 
under s. 416, when to be taken—Jurisdiction. 

An application for sanction was refused by an 
Tlonorary Magistrate: Against the order of refusal an 
application was made to the District Magistrate 
who set aside the order ot refusal and sanctioned 


~ 


e 
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prosecution, The District Magistrate’s order, how- 
ever, was set aside by the High Oourt on the technical 
ground that he had not issued notice to the aconsed 
before ho sanctioned his prosecution: upon this the 
District Magistrate directed prosecution of the accus- 
ed under section 476, Criminal Procedure Code: 
Held, that it was open to the District Magistrate -to 
send a notice and take up the revision again, but he 
had no power to institute an entirely fresh proceeding 
under section 476 of the Oodo of Criminal Procedure 
at that stage of the case. 

Except under very special circumstances, proceed- 
inga under section 476 should be taken at an early 
date after the decision of the original case. In the 
matter ef Nihal Chand, A. W. N. (1895), 225, referred 
to. 

Where an accused was called upon to produce à 
book in Court and he failed to do sọ, and the Court 
thought that the production of book was not necessary 
for the décision of the case, it would be improper to 
prosecute the accused for intentionally disobeying the 
Court's order. 

Application for revision against an ordér 
of the District Magistrate of Saharanpur. 

Mr. Ross Alston, for the Applicant. 


Mr. L. M. Banerji, for the Opposite Party. 


Judgment.—The circumstances of 
the case out of which this application has 
arisen are set forth at length in the order of 
this Court passed on Revision No. 530 of 1909. 
Subsequently to that order the District Ma- 
gistrate issued notice+to Mithan Lal to show 
cause why he should not be prosecuted for 


“an offence under section 175, Indian Penal 


Code, and after hearing him has ordered his 
prosecution. It is against this latter order that 
the present application has been made in re- 
vision. Two points aré taken :— 
(1) That the order has been passed with- 
out jurisdiction and 
‘(2) that even if passed with jurisdic- 
tion, the circumstances of the case 
are such that no order for prose- 
. eution should have been passed. 
~ On the first point attention is called to a 
ruling of this Court. In the matter of the 
petition of Nthal Chand (1), where it was 
held that a Court entertaining an application 


ander section 195 of the Criminal Proca- 


dure Code for revocation of a sanction granted 
for the prosecution of the ‘applicant has no 


_ power to change the order against which such 


application is made into an order under sec- 
tion 476 of the said Code. It is pointed out 
that the proceedings against the present ap- 
plicant began in an application to a Bench of 
Honorary Mavistrates for sanction to prosecute. 
The sanction was refused, whereupon the case 
' (1) A. W, N. (1893) 235, 


- 
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was taken inrevision to the District Magistrate. 
The order passed by the latter was set: aside 
by this Court on technical grounds. The 
District Magistrate has now taken proceedings 
under section 476, which proceedings, I take 


it, are deemed be him to be entirely fresh - 


proceedings having no ‘connection with the 
application for sanction originally made, I 


fully agree with what Mr. Justice Knox has - 


said in the decision mentioned above.. The 
matter came before the District Magistrate 
on revision under section 195. His order was 
set aside by this Court merely on the ground 
that he had not issued notice to Mithan Lal 
before deciding the matter. After this Court’s 
order ib was open to him to issue notice to 
Mithan Lal and to take up the revision again. 
He has not done so. On the contrary he has 
instituted entirely fresh proceedings. under 
, section 476 which, in my opinion, he had no 
power to doat that very late stage of the case. 
Except under very special circumstances, 
proceedings under sectioun 476, Criminal 
Procedure Code, should be taken at an early 
date after the decision of the original case 
and certainly not in the manner in which, 
action has been taken in the present CABG. 
Over and above this, the matter is one which 
in my opinion, ought to be dropped.. Mithan 
Lal, it is true, did not ‘produce the books when 
called upon by the- Bench of Honorary Ma- 
gistrates to do so. When examined asa wit- 
ness, hè was merely asked whether he had 
-~ produced the books. He replied in the nega- 
tive. The Bench of Magistrates obviously 


did not think that production of those books . 


was at all necessary fon the décision of the 
case. When asked by the accused to enforce 


the production thereof, the Bench refused . 


to do so. Eventhough Mithan Lal was called 
upon to produce the hooks and failed. so to 
do, still when the Court itself did not think 
_ production at all necessary for the decision of 
the case, it would, in my opinion,-be quite im- 
proper to ‘carry the matter any farther and to 


prosecute Mithan Lal- for intentionally dis- | 


obeying the Court’s order. In this view I 
set aside the order of the District Magistrate 
and quash the proceedings. 

< Apan Bima ana 


CALCUTTA HIGH COURT. 
MISOELLANEOUS Crvin APPRAL No. 149 of 1908. . 
November 26, 1909. 

Present :—Mr. J abên Brett and Mr... 
Justice Sharf-ud-din. 
PROKASH CHANDRA SARKAR AND 

` E a 


Raja BISUMBHAR | NATH SAHI— | 
PLAINTIFF — RESPONDENT. 

Ouurt Fees Act (VII of 1870), 8:12, scops of— Valu- 
ation ‘ized by first Churt—Noa-payment of sns‘itut.on 
See—Dismissu of suit—Rizht of plaintiff to appeai— 
Appeal, forum of. 

oe 12 of the Court Fees Act was passed mainly ` 
for fiscal purposes and prévented theparties from cen- 
testing the decision of the first. Court-so far as that - 
decision was arrived at for those purposes. ` 

Bat when a suit has been dismissed in consequerce 
of the failure of the plaintiff to pay the institution. 
fees on the valuation fixed by the Oourt of first 
instance; it is open-on.appeal to the person affected 
by that order to „question the correctness of ‘that 
order -with a view to succeed in the appeal by 
getting the decree set aside and the suit heard | ~ 
~ Omrao Mirza v. Mary Jones, 120. L B. 148 and 
H. 0. Studd v. Mat: Mahto, 28 C. 834, relied upon. 

Where the plaintiff valued his suit at less than 
Rs. 6,000 but the Court found thatthe subject- 
matter of the suit was worth more than that amount, | 
and the plaintiff Bppesiod against that decision to 
the District Court f 

Held, that as ‘the plaintiff disputed the correctn2ss ` 
of the valuation and throughout alleged that the 
valie of the suit was the value as stated in his plaint, 
the appeal rightly lay to the pie Court and zot to 
the High Court. ` 

Appeal from the order of a Judicial Gói- 
missioner of Chota Nagpur, dated January 14, 
1908, reversing that of the Sub-Judge “of 


Palamau, dated July 80, 1907. 


" . Babus Botdo Nath: Dutt, Surendra Krishna. 


Dutt, Bepin Behary Ghose and Prokash Chandra 
Sarkar, for the.A ppellants. í 
Babus Ram Charan Mitter and Srish Ohan- 
dra Ohowdhury, for the Respondent. | 
Judgment.—tThis is an appeal 
against an order of the Judicial Commissioner 
of Chota Nagpur, ‘dated the 14th January, . 
1908, setting aside a decreeof the Subordinate ' 
Judge of Palaman, which directed the dis- : 
missal of the plaintiff’s suit after the plain- 
tiff had failed to. put in certain additional. 
fees for the institution of that suit. Itap- . 
pears that the plaintiff brought a snit valuing 
the-relief claimed at Rs. 2,100. An objection 
was taken to the valuation by the defendants 
who . alleged that the proper value was 
Rs. 50,000. On the 27th July an. issue was 


‘raised before the Subordinate Judge, namely, 
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Chas. the suit been ander-valued and is the 
~ei-fee paid insufficient.” Tha Sabordi- 
went into that question and, in 
issue, came to the conclusion 
lus of the subject-matter 


. east Rs. 24,000, and 
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y fees on that 
X A a 29th July 
KENI, ky R ied with 
WF LAG mn? y š Fes suit 
PPO I X P y Jeal to the 
Yo FT SEL MAN / sult that he 
STOP Fo e Y” ey . 
Se Oe BTS of Arab in- 
S S > Sy F a ki Anation of the 
SAN Na e oC Oourt was ex- 
SCOT ENED. it Rs. 10,120, and 
ye SS eo és on that value 
S a y ™ S PA 
g A aO | present appeal has 
eve Fe 
Vs S Ng ks ‘defendants -against 
ay £. ae 4S dicial Commissioner | 
an >. Ry which has really baen 
takb.A fi is that, having regard 
to the section 12 of the Court 
Fees Act, F of the Judicial Oommis- 
sioner was. fres. It has been contended 
that, under” sion 12 


i clause (1) of thé 
Court Fees Act, the decision of the Court of 
first instance on the question of valuation 
was final as between the parties to the - suit, 
that no appeal lay against that finding to the 


Commissioner had cartainly no power, 
‘ander the law, to modify the order of the 
first Court by reducing the value of the suit 
from Rs. 24,000, to Rs. 10,120. It is con- 
tended -that the only power that section 12 
gives him to interfere with the order is that 
contained in the second clause which enables 
him to enhance the institution fee should he 
find that the valuation of the property in the 
Court of first instance has been too low. For 
the respondents it has baen urged that the 
`- view. taken by the learned Judicial Commis- 
sioner is correct, that after the Subordinate’ 
Judge had dismissed the suit, an appeal’ lay 
against his order of dismissal as against a 
decree, that in support of the appeal to the 
lower Court it was open to the respondent 
to go into the question whether the order 
‘digmissing the suit was correct and that, in 
doing so, it was opento him to contest the 
‘valuation of the suit as arrived at by the 
Subordinate Judge. In support of this view, 
the decisions of this Court in the cases of 
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Judicial Commissioner and that the Judicial 
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Omrao Mirza v. Mary Jones (1) and H. C. 
Studd v. Matt Mahto (2), have been relied 
on. -We are of opinion that the contention 
‘advanced on behalf of the respondent is cor- 
rect. In our opinion, section 12 of the 
Court -Fees’Act was passed mainly for fiscal 
purposes and prevented the parties from 
contesting the decision of the first Court so 
far as that decision was arrived at for those 
purposes. Bat in th»-present case the result 
of the decision on the question of valuation 
is to deprive the plaintiff of the right which 
he sought to enforce in the suit, and the 
effect of the order is not confined to fiscal 
purposes only but also affects the merits of 
the plaintiff’s suit. In the case of Omrao 
Mirza v. Mary Jones (1), it was distinctly 
pointed out by the learned Judge that section 
12 of the Act did not contemplate a case on 
which the Court refused to heara suit on 
the ground that sufficient Court-feesy have 
not been paid, and it was held that, in such a 
case, it would be open to the person affected 
by the order to -dispute it in an’ appeal pre- 
ferred against the decree dismissing the suit. 


That view was followed in the decision of 


this Court in the case of H.C. Studd v. 
Mati Mahto (2), and we can find nothing in 
the other decisions of this Court, to which 
we have been referred, to support the conten- 
tion that, when a suib -has been dismissed in 
consequence of the failure of the plaintiff to 
pay the institution fees on the valuation 
fixed by the Court of first instance, ib is not 


‘open on appeal to the person affected by that 


order to question the correctness of that order 
with a view to succeed inthe appeal by get- 
ting the decree set aside and the suit heard. 
We, therefore, hold that, in this case, the 
yiew taken by the learned Judicial Commis- 
‘sioner is correct and that itis supported by 
the rulings to which. he.has referred. 

We may mention that there was a sugges- 
tion that the appeal lay to this Court in- 
stead of to the Judicial Commissioner on 
the ground that the Subordinate Judge had 
valued the suit at Rs. 24,000. But the learn- 
ed Judicial Commissioner distinctly mentioned 
in his judgment that this point was not 
taken before him, and we think that, as the 
‘respondent disputed the correctness of the 
valuation and thronghout alleged that the 


value of the suit was the value as stated in 
(1) 12 0. L. B. 148. 
(2) 28 C. 8%.. 
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his plaint, the appeal rightly lay to the Court 
of the Judicial Commissioner. 

The result, therefore, is that we anA the 
judgment and order of the. lower appellate 
Court and dismiss the appeal with costs; but 
in view of the manner in which the matter 
has been contested, we fix. the hearing fee 

at ten gold mohura, 
i l Appeal dismissed, 





(s. c. 14 0. W. N. 12.) 
CALCUTTA HIGH COURT. 
ORIGINAL Cryin, Sort No. 350 or 1908. 
February 11, 1909. 
Present :—Mr. Justice Chitty. 
_ W. W. BROUCKE—Putarxtire 
versus 
RAJAH SHAHEB MOHAN BIKRAM 
HAH—Deranpant. 
- Registration Act (LIT of 1877), 8 77, suit under— What 
te be put in tssue—Document not binding on executant 
may be registered. 

Two points are to be pat in issue in a suit under 
section 77 of the Registration Act— (1) whether the 
document has been executed, and (2) whether the re- 
quirements of the law: ag ta presentation within due 
time to the proper office and in the prescribed manner, 
have been-complied with by the applicant.. The Court 
in such a suit cannot go beyond those questions. 

Raj Lachhi Ghosh v. Debendra Chundra Mojumdar, 
240. 668;10. W. N. 444, Balambal Ammal v. Aruna- 
chala Chetti, .18 M. 255 ‘and Kanhaya Lal Y Sardar 
Singh, 20 A. 284,44. L. J. 171, A. W.. N. (1907), 46 
followed: 

In such a suit, the defendant may possibly havo a 
good resson why he shoald not be bound by the docu- 
ment sought to be registered ; but the law clearly doos 
not allow him to advance such reasons in a suit under 
section 77, - 

Original suit. 

Mr. S. P. Sinha, Advocate-General and Mr, 
Harry Stokes, for the Plaintiff. 

Messrs. 4. M. Dunne and P, L. Buckland, 
for the Defendant. 

Judgment.—this is a suit by the 
plaintiff, Mr. Broucke, under section 77 of 
the Indian Registration Act, for a decree 
directing the registration of three pattahs of 
certain villages in Champaran alleged to have 
been executed in his favour by the defendant 
Rajah Shaheb Mohan Bikram Shah. The 
registration was, according to the plaintiff, 
to be effected in Calcutta, and the suit 
18, accordingly brought in this Court. It 


is conceded that the documents which are ~ 


in Nagri can be’ registered here pro- 
vided they are accompanied by _ English 
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translations. The defendant admitted in 
his written statement that the signatures ap- 
pearing on the three instruments were his 
signatures; but he then pleaded that those 
signatures were fixed not by way of execntHion 
of the documents but merely for the purpose 
of signifying his approval to the contents 
thereof, With regard to the documents and 
their validity, he raised a number of plsas 
which may be shortly stated in the one con- 
tention, that he was not to be lable under 
these three pattahs until a loan of a lee of 
rupees had been madeto him by one Mr. George 
Lane Anderson. The anthorities are clear upon 
the question as to what may be pu? in issue 
in suit under this section ; indeed, the Act it- 
self puts the matter beyond all doubt. The 
enquiry before the Registrar under section 74 
and the subsequent enquiry in Court are to 
be directed to two points only,—(a) whether 
the document has been executed ; and (b) 
whether certain requirements of the ‘aw 
for-the time being have been complied 
with by the applicant or person pre- 
senting the document for registration. As to 
the Jatter point, I think, it refera only to such 
requirements as to presentation within due 
time, to the proper office, and in the manner 
generally prescribed by the Act. As to that, 
no question arises inthe present case. The 
issue before me is, therefore, simply this— 


-whether these documents were executed. by 


the defendant? Asi have said, the authkor- 
ities are clear that, ina suit of the presant 
nature, the Courts cannot go -beyond tast 
question. I need only refer to the case of 
Raj -Lackht Ghosh v, Debendra Chundra Mojum- 
dar (1), which agreed with the decision of zhe 
Madras High Court'in the case of Balambal 
Ammal v. Arunachala Chetti (2). The same 
view has been taken in the case of Kankaya 
Lal v. Sardar Singh (3). On this question 
of factum ‘of execution, the plaintiff has ad- 
duced evidence to show that these documents 
are signed in the margin of every page 
by the defendant himself. Most of these 
signatures in Exhs.—Kand Lare accompanied 
by the Rajah’s seal. Ex.—M does not bear eny 
seal on any page, it being explained that these 
signatures were fixed by the Rajah in Mr. An- 
derson's office at a time when he had not zhe 
seal by him. Fixing of thé seal is, of course, 
(1) 24 O. 668; 10. W. N 444. 


(2) 18 M. 255. 
(3) 20 A. 284; 4 A. L J. 171; A. W. N, (1907) 46 
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unnecessary for the valid execution of such 


» 
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documents: but, when it- does appear, it is- 
& strong evidence -that -the signing was nob 


` merely an expression of: approval. The sig- 
natures on the first paga of all the three doca- 
ments are more than a mere writing. of the 
defendant's name, The defendant has further 
entered a number of particalars ‘as to the’ 
documents and has stated in his own hand- 
writing that the prttahs are “‘execated” or 
granted,” thereby completely disposing of 
his plea that he signed by way of approval, 
only. Itis incradible that a gentleman. of 
his positien and knowledga, who signed these 
formal documents in that way:clearly indi- 
eating execution, raally only wished, ‘as he 
says, to' signify his consent to their terms. 
Under the ciroim3tancas, and in the absenca 
of any evidénca from the defendant himaélf 
in support of that plea, there can only be one 
conclusion, namely, that he did execute these 
documents. As to their validity, I am not 
concerned in the present case. The defendant 
may haye some-.reason,—possibly a good 
peason,—why he should not ba bound by these 
documsnis; bit the law -clearly does, not 
‘allow him ‘to advanca such reasons in @ suit, 
- under section 77. His Counsel have, there- 
` fore, ‘very proparly not parsued any farther 
in this suit those questions, which he wished. 
to raise. -Thoy have advised him to file a 
‘sbparate sutbin-which that matter “can be 
fally-dealt with. ‘There will, therafora, be a 
decrees for the plaintiff directing that these 
documents: ba registered in the offisa of 
the. Registrar _ of Assurancs3, Calcutta, 
_if they bə- duly presented for registra- 
tion -within 339 days after’the passing of 
this decree. The defendant must -pay the 


Wssts of this suit.ón scale No. 2, including ře- ` 


- ‘Served costs, and the‘ ocosts -of the- applica- 
tion for his own oxamination on commis- 
sion, ' The documents will be inthe. usual 
way returned to the plaintiff for ragistration, 


4° Bea Appeal disniussed. 
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ALLAHABAD: HIGH COURT. 
“OURIMINAL- Revision No. 562 or 1909. . 
Dacembar 17, 190). eu, WER 
| Present:—Mr. Jasbios Piggott. 
- MUHAMMAD NUR—Pertrtioxer 
` cereus 


HMPEROR—Obprosite Party. ~- 


Criminal Procedure Code (Act F of 1898), 58. 494 (a), 
537— Withdrawal of prosecution—Formal order of dis« 
charge not passed—Accomplice—Bvidence—Admissibilsty 
—[rreguta ity, 

!The applicants. and one Majida were prosecutod 
for an offence under section 401 of the Indian Penal 
Code. In the courge of the trial, but before any 
charge was framed, the Poblio Prosecutor withdrew 
from. the prosecution of Majida, and tendered him 
as a Witness against the other accused. Asa matter 
of fact no formal order-of discuarge was passed in 
resp2ot of Majida. under the provisiona of agotion 494 
(a), Criminal Procedure Code : 

Hald, that in-view of th3 facs that thare had been 
a valid and effective withdrawal of the prosecution 
a3 against Majida, and tuat his position a3 & 
witness could not be adversely affected even though 
the Court didnot comply- with the clear provisions 
of saction -494 (a) of tae Criminal Procedure 
Code, his evidencs as a witness was admissible 
aS against .the -other accused. 

Banu Singh v. Emperor, 83 0. 1358; 10 C. W. N. 
983; 4 Or. L: J. 145; Qusen-Empress v. Mona Puna, 16 
B. 631; Qussn-Fmpreas v. Deant, 23 B. 213, dis- 
tinguished. 

- Where. an acoused person is in fact discharged 
from custody by yirtao of a withdrawal of his 
prosacution and tha Magistrate trying the case 
takes judicial. notice ofsuch withdrawal, the omis- 
sion to ase the formal worda “I discharge this 
acoused” would be at mostanirregalarily cnrable 
by ths {provisions of section 537 of the Code of 
Oriminal Procedure. - 


-- Criminal revision against the order of the 
Sessions Judge of Moradabad. T 

, Mr. Dilloù (with him Mr. Howard and Me. 
Surendranath Sen), for the Applicants. 


"Mr, Malcomson, Assistant Governmont Ad- 


vocate, for the Crown. 


< Judgement.—tThe applicants in this 
ease have been convicted bya Magistrate of 
the Ist Class of an offence punishable under 
section 401, Indian Penal Code, and the-sen- 
tences passed onthem have been confirmed 
by the leatned Sessions Judge-of Moradabad 
When these applicants were first 
placed - before the Magistrate on March 17th, 


E 1908, ‘one Majida was in the dock with them 


as a co-accused. Evidence for the prosecn- 
tion was recorded on this date ‘and again on 
March 27thand on April 7th against the p- 
plicants along. with Majida and the ‘case 
came up for farther. hearing on April lat, no 


on 
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„chargo having yet boen framed. On that 
.date Majida was not placed in the dock along 
with the other accused persons and the Court 
was informed that the Public Prosecutor 
withdrew from the prosecution of the -said 
= Majida who was then tendered as a witness 
‘against the other accused. Objection was 
taken on behalf of the defence to the examina: 
tion of Majida as & witness and the Magis- 
trate ssid he would pass orders the following - 
day: On April 22nd accordingly the case, 
coame up again and the Magistrate Sas tao an 
“order, the important words of which are: 
“The Court Inspector having withdrawn pro- 
secution, Majida i is no more an, accused per- 
son and hecan be examined asa witness”. 
The evidence sof Majida was taken on that 
date, and again on May 1 2th and on May 
13th, a chargo was framad on May 19th and” 
the case was decided on Jaly 2nd 1909. I 
-think it worth noting that between April 24nd 
‘ and May 19th the whole of the prosecution 
witnesses previously examined had been re- 


called and ‘farther examined or cros3-examin- ` 


ed or tendered for cross-examination by the 
defence. Itis not denied on the one hand 
that the withdrawal of the prosecution as 
against Majida was made by an officar duly 
authorised to do so, and was a valid proceeding 
under the first part of secbion 494 of the Ori- 
minal Prooedara Code, nor on the other hand 
that the conviction of the applicants now before 
-me was largely based on the evidence given by 
Majida. . 
' The conviation i is assailed: on rəvision on the 
allegation that the evidence of Majida was, 
under the circumstances stated, wholly inad- 
missible a3 against the applicants and the 
particular grounds pressed upon me are that 
_ there had been no formal order of discharge 
passed in respect of Majida, under the pro- 
visions of section 494 (a); Criminal Procedure 
Code, and that Majida was still in police 
custody when his evidence was taken. This 
latter plea I may at once set aside as baseless 
in fact. It is quiteclear from.the questions 
put to him in cross-examination that Majida 
, was notin custody while giving evidence on 
May 12th and 13th and I have no doubt the 
Sessions Judge is correct in stating’ that the. 
man hadin fact been released from: custody . 
before examination as a witness commenced 
on ‘April 92nd. The argument to the con- 
-trary is based upon a rough estimate given 
by Majida himself while under cross-exami- 
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nation of the leani a time that he tad 
baen, in custody and.the defence. made mo 
attempt to-press the point home by askmg 
the witness plainly whether he was or. was 
nobin custody when first put in ee wit- 
ness box. 

The arzument in support of fis. vere plow 
is based on the roling in Banu Singh v..Hm-. 
peror (1). The point of law. considered by 
the learned Judges in that case was comm- ` 
plicated by the fact that there had been a 
wholly irregular and invalid tender of a.con- 


-ditional pardon to the accomplice wilness in: 


the case then bəfore them. Moreover, a con~ 
sideration of the judgment as a whole shcws 
that the Court carefully refrained from affirm- 
ing definitely thatthe evidenceoftheaccomplica 
iu that case was wholly-inadmisaible. Refer- 
enca was made to two Bombay rulings, Quean- 
‘Empress v. Mona Puna (2) and. Queen-Fm- 
press V. Durant (3), which are based upon the 
principle that. there 13 no objection i in law to 
the evidence of an accomplice in respect of . 
whom no order of discharge or acquittal has 

yet baen passed being taken in a casa, provided : 
only that the said aceomplica is -not being 

tried along with ths accused persons in she 


ose in which his evidence is tendered. If ` 


it were nacassary for me to decide this case 
upon this point only, I should be prepared to 
accept the rulings of the Bombay: High Coark , 
. Bubject to the reservation that the value, 
though not the admissibility, of the evidence 
of an accamplice might be seriously affected 
by considerations arising out of the .posision 
in whioh the witness himself stood (with 
reference to his possible prosecntion for the 
same offenca) at the tims when his evidence . 
was taken, 

In the present Gase ib is safficiently clear 
that no such peculiar considerations arise. 
There had boen a valid and effective withdrawal 
of the prosecution as against Majida and 
the position of the witness could not be 
adversely affected even if the,Court be held 
"nob to have complied with the clear pro- 
visions of section 494 (a) of the Criminal 
Procedure Code. ‘ I am of opinion, however, 
that there had been a virtual, though informal, 
compliance on the part of the Magistrate with 
the said provisions. As I have said already,. 
T am satisfied that Majida .wasin fact dis- 
-charged from custody and the order which‘ — 

(1) 840. 1853 ; 10 O. W. N. 982; 4 Or. L. J. 145, 


(2) 16 B. 681. (3) 23 B. 213, 
| A 
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‘lL have ‘quoted shows that the Magistrate 
trying the case had taken judicial notice of 
the withdrawal of the prosecution > ‘against 
Majida and held him toba “no more an 
accused person” in the case bafore it. The 
omission to use: the, formal. words “I dis- 
charge this accused’. would be at most an 
irregularity carable by the provisions of 
section 537 of the Criminal Procedure Code: 
- The memorandum of the Magistrate’s proceed- 
ingson April 21st and 22nd as well as the 
first paragraph of the memorandum of appeal 
presented by the applicants to the Sessions 


‘Court show that they quite understood: at’ 


the time that Majida had been discharged. 
The. point taken before the Magistrate and 
the Court of Session was not that Majida was 
not a compatent witness for want of a formal 
order of discharge but that the Magistrate 
had no power to discharge him and then to 
‘ call him as a witness. This last plea is-clearly 
unsustainable and the application for revision 
as now presented to this Court, therefore, fails, - 
- It is hereby dismissed, 

l Application dismissed. 





` (ge 140. W. N.16) > | 
- CALCUTTA HIGH COURT. í 
Lerrergrs PATENT Appsat No. 66 or 1908. 
June 9, 1909. - 
‘Present :—Sir Lawrence Jenkins, Kr, 
©. J. and Mr. Justice Mookerjee. 
MADON MOHAN. CHATTOPADHYA 
AND OTEERS—PLATNTIFP3— A PPRLLANTS 
i - TOrEUS 
AKSHOY. KUMAR BARURI AND OTHERS 
~—]) EFENDANTH—-HESPONDENTS. 


Easem3nt—S8uit—Parties—-Sarvient OWIE necessary , 


; parties., 


A decree based on easement cannot be passed | 


_ when all the sa owners are not made parties: to 
` the suit. 


Appeal fion the judgment of Brett, J., 
- dated May 20, 1908, in Second Appeal No. 165 
of 1907. 


Mr. B.C. Ohattorjeo and. Babu Hart Bhushan. 


` Mukerjes, for the Appellants. - 

Bibus Nil Madhub Bose and Shib Ohindra 
Palit, for the Respondents. 

Jud dgment._This case. has Peon 
argued before us by Mr. Ohatterjee who has 
. placed the conduct of the appellant in its 
most favourable light; and he has sought 
to remave the imprassion created by a perusal 
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of the jndgment of the lower Oourt that his 
client was not deserving of much sympathy in 
a Court when he asked for the grant of an 
injunction. But notwithstanding his argu- 
mont we feel that the judgment 
of Mr. Justice Bratt should not be dis- 
turb3d. To begin with, there is the initial 
difficulty that we have not before us all the 
servient owners, and how we can pass a decree 
based on easement in that state of the record 
it is dificult to’see. Even if that difficulty 
ba got over and it be conceded for the purpose 
of argument that the right of the plaintiff 
has been infringed, still itis clear that this 
is & case in which the plaintiff is not entitled 
to the ramedy of injunctionand thatis the 
only remedy he seeks : so'that on that ground 
it would be impossible to confirm the decree 
of the lower appsllafe. Court. In our 
opinion, the plaintiffs’ suit has been rightly 
dismissed ‘and we dismiss the appeal with 
costs. 


Appeal dismissed. 


A eS, 


-MADRAS HIGH COURT. - 
' Sgconp Crvm Appaat No. 795 ox 1903. 
November 9, 1909. 
Present ; :—Mr. J ustide Wallis and 
Mr. Justice Krishnaswami Aiyer. 
_ CHANDRAMATHL AMMAL— APPELLANT 
versus 
0, S.N, ARAYANASAMI IYER AND OTHERS 
RESPONDENTS. ~ | 

Civil Buit Code (Act XIV of 1882), ss. 102, 103, 
157, 158—Tims given to plaintiff to produce evudence— 
Default in appearance on adjourned date-—Statement 
by plaintiff's Vakil that he had no instructions—Nature 
of order to be passed— What section to be applied-~Scape 
of es. 157, 158. 

Plaintiff obtained time from Oourtto produce his 
evidence ona certain date. On that day he did not 
appear and his Vakil stated that he had no instruc- 
tions. The Munsif, instead of dealing with the case 


‘ander section 187 of Act XIV of 1882, disposed of it 


under section 158 on the issues raised : 

Held, that there was clearly a default in appear- 
ance on the adjourned date and that the Munsif was 
wrong in disposing of the suit under section 158, 
Civil Procedure Code, as he should have disposed 
‘of it under section 167. 

Sections 157 and 158 of Act XIV of 1882 should, if 
possible, bo read as mutually exclusive. Section 187 
deals with cases of failure to appear and section 158 
with cases of failure to do the thing for whichtime hag 
been granted, neither can be treated as an oxception 
to-the other, for there may be failure to do the thing 
for which time has been granted, the parties them, 


~ 


~ 


7 
” 


-24 - 


selves being present, and there may be failure to ap- 
pear even when no time-is granted to do anything 
‘in particular. 

When a case is set down for hearing, whether it 
is on the original or on the ‘adjourned date, the first 
question - for the Courtis, are-the parties in attend- 
ance? If both or either of the parties have or has failed 

“to appear, the Court is bound to deal with the matter 
under Oh. VIL or section 157 read with Ch. VII as the 
‘case,may be. Any other defect in ‘the caso or 
default of any party is a matter for investigation 

, and “orders only after the question of default in 

: appearance has been settled. The appearance of 
‘the parties or more correctly the determination of 
“the consequences of nor-appearance has a natural 
‘precedence over the öf amet arising in 
“thé trial of the case.” - 

‘ Therefore, 1f there be default i in | appearance on the 
‘adjourned date of hearing, section 157 should alone 
‘be applied, no-matter whether there has or has not 
beon default of the kind referred to in section 158. 
It is only in case the parties, are in attendance and - 
‘theré is failure to do what's party is givon time 

i to ‘do that seotion 153 is to be patin requisition. ` 

 Soondaflal v. Goorprasad, 23 B. 414, - Ramanuja 

‘Reddiar' vy. Ramasawmy Aiyangar, -18 M. L. J. 61; 
8 M: D. T. 225, Lalta Prdsad v. Nand Kishore, 22 A. 
66, and AMariannissa v. Ram Kalpa Sarani 84 0. 236; 
50. L. J. 260, followed. : 

Shrimant Sa) jiras v. 8. Smith, 
lowed. 

FRangaamomy Mudsliar v, Sirangam, 4 M. H.C. R. 

254 Oomilammd v. Bing, n "y Tyengar, 4M. H.C, 

R. 56, disapproved. 


- Second appeal san the decree of the 
‘Subordinate Judge’s Court of Madura East, 
in Appeal Suit No. 396 sof 1904, presented 
against the decree of the Court of the District 
Munsif of Manamadora in pii Suit 
No, 212 of 1903. 


Judg ment.—This case has had an 
tinfortunate history. On the 16th June 1904, 
time was given to the plaintiff to produce 
his evidence and the suit adjourned to the 
Both of June. On that date the plaintiff was 
absent. and as noted in the diary his Vakil 
‘stated hé had no instructions. This accord- 
ing to the authorities clearly constituted: a 

‘default. in appearance. See Sodndarlal v. 
` Goorprasad (1), Ramanuja Reddiar v. Rama- 
swami Atyangar (2), Lalta Prasad v. Nand 
Kishore (3) and Mariannisea v. Ram Kalpa 
Gorain (4).. The District Munsif, instead of 

‘dealing with the case under section 157 of the 
Code, decided thesnit undersection 158 „against 

the plaintiff on the issues raised. The ‘plain- . 
tiff who had been ill for some days having 
died two days after the disposal of the Buit, 


(1) 28 B, 414. (2) 18 M. L.J. 5l; 3 M. L. T. 225, 
(8) 22 A, 66. (4) 34 0.'235 5.5 0. L. J, 280. 


20 B. 786, fol- 
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‘his TE EER the Mansif's 
judgment as- under sections 102 and 1&7 
applied for restoration of the suit under sec- 
“ion 103. The Munsif ordered it on terms. 
‘The -defendants applied to the High Count 
in revision. A Division Bench. set’aside the 
'Munsif’s order of restoration holding that the 
disposal ofthe 25th June, 1904, was under 
section 158 on themerits and that section 103 . 
“had no application to such‘a case. The 
plaintiff's representative had in the mean- 
while preferred an appeal to the District 
‘Court against the original decree of the Dis- 
` trict Munsif dismissing the suit. Thé appeal 
was transferred to the Subordinate Judga. 
‘He has dismissed it holding that the Munsrf | 
~ disposed of the case rightly under section 1&8 
and that under that section what the Munsif 
adopted was in the circumstances the proper 
‘courss though the language of the. secticn 
gave hima discretiom to pass -some other 
order. The plaintiff’s representative has pra ` 
ferred ‘this Second Appeal. “The question is 
whether the District Munsif was right m 
dealing with the case under section 158 or 
whether he should have acted -under sec- 
tion 157. The point is not free from difficulty. 
We agree with the odntention of Mr. 6. 
Srinivasa Aiyangar that sections'157 and 1&8 
should `f possible be read as mutually ez- 
clusive. . Section 157 deals with .cases af 
failure to appear and section 158 with cases 
of failure to do the thing for which time has 
been granted. Neither can be treated as an 
exception to the other, for there may “ba 
failure to dothe thing for which time has 
“been granted, the parties themselves being 
present, and there may be failure to appear 
even when no time is granted to do anythirg . 
in particular. Treating the sections then as 
independent and mutually exclusive, which 
‘of the sections has the first application P 
‘The problem arises only when the facts 
answer the conditions of both the sections. Ft 
is argued for the respondent that we shoud 
apply section 158 first. Ifthe facts rendar 
it inapplicable we are according to him zt 
liberty to apply section 157. We are unable 
to agree with the above contention. It seéms 
to us that when a case is set down for hear- 
‘Ing, whether it is on the‘ original or the 
adjourned date, the first question for the 
Court is, ave the parties in attendance. If 
` both oreither of the parties hawe or has 
failed to appear, the Court is bound go dea 
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with the matter under Chapter WIL or sec- 
tion 157 read with Chapter VII as the case 
may be. Any other defect in the case or 
default of any party is matter for investiga- 
tion- and orders only after the question of 
default in appearance has been settled. -The 
` appearance, of the parties or more correctly 
the determination of the consequences of non- 
appearance has a natural precedence over the 
disposal of the matters arising in the trial of 
the cause. We are, therefore, inclined to hold, 
that, if there be default in appearance on the 
adjourned date of hearing, section 157 should 
alone - Be applied, no matter whether there 
has or has not been default of the kind re- 
ferred to in section 158. It is only in case 
the -parties are in attendance and there is 
failure to do. what a party is given time to 
~ dothat section 158 is to be putin requisi- 
tion. 
pronouncement of Jardine and Ranade, JJ.,in 
Shrimant Sagajivao Khandrav v. 8S. Smith (5). 
The learned Judges observe at page 744: “Lf 
he had putin any appearance in person or by 
nleader, his default in producing the evidence 
might have beens reason for a decision under 
section 158. Bat ashe did not appear, we 
think’ the most appropriate section to which 
the order must ‘be referred is section 157, 
and its consequential section 102.” 
sion in Mariannissa v. Ram Kalpa Gorain (+), 
has ádopted substantially the same view 
though part of the reasoning by which it 
- hes been arrived at.does not commend itself 
tous. We entirely agree with the following 
observations of Mookerjee and Holmwood, JJ.: 
The - scope of the two sections is quite dis- 
tinct, and there'is no justification for apply- 
ing section 158 to a case to which section 157 
is more appropriately applicable. Section 157 
clearly contemplates two things, first that the 
‘original suit is pending,, and -secondly that 
one orother of the parties does not appear. 
If these conditions are satisfied, the Court 
may dispose of the suit in the mode directed 
by Chapter VII, when one -or other of the 
parties does nob appear, even though any of 
the contingenciés contemplated by section 153 
has happened.”. When, however, the learned 
Judges go on to say that section 153 contem- 
plates the presence of materials on the ‘record. 


for the decision of the suit and that section 197. 


presumes the absenca of such materials, for, 
te ),20 8790, is to dispose of, not decide, the suit, 
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This view :is, in accordance with the | 
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“we ara unable to agree with them. „The em- 
ployment’ of the different phrases © “disposal 
of the suit” and ‘decision of the suit’ in the 
two sections is well explained by the fact 
that the various modes of disposal specified 
in Chapter VII do not all involve ‘any deci- 
sion of the suit (See the orders under sec: 
tions 93 and 102-as compared with the decree 
under section 100) while the decision under 
section 158 has the operation of a decree. 
However, as we have pointéd out already the 
Calcutta decision is on the whole i in support 
of our view. 

Oar attention has -been drawn to certain 
Madras decisions, notably ‘to the cases of 
Comalammal v. Ramasawny Iyengar (6) and 
Rangastwmy Mudeliar v. Sirangan (7). 
Certain of the observations i in those cases ara 
opposed to ourview. They were cases decid- 
ed under Act VIII of 1859, sections 147 and 
_ 148 of which corresponded to sections 157 and 
158 of the Code of 1832. The language of 
section 143 is, no doubt, somewhat'different but 
we cannot rogard the difference as material 
for the present parpose. In our opinion 
the criticism of those cases by the Calcutta 
-Judges, that section 147 would be superfluotis 
on the view therein “put forward, 13 not well 
founded, for provision would be necessary 
for cases of default in appearance when nə 
time was granted. Saction' 147 would also 
be necessary for the further reason that it 
contains a direction in the alternative to 
makè such other order as the Court thought 
‘fit. Bat weagree that these early Madras 
cases do not sufficiently realize the true scope 
of the two different sections in the Code and 
we are unable, with ‘all respect, to agree 
with the reasoning therein adopted. Perhaps 
the position of the Sab-heading “Of Adjourn- 
ments”. in Chapter TIT of the Code of 1859 
under which seotions 147 and148 are found 
is not so suggestive of the interpretation we 
- have put upon the corresponding sections 157 
and 158 intheorder in which they stand in 
the schemeof the Oode of 1882, where the order 
-of the headings of the successive chapters up 
to adjournments shows the importance of sec- 
tion 157 also preceding section 158. However 
-this may be, we feél satisfied that the view 
we have adopted is the sound one. None 
of the other Madras cases cited has any 


bearing on the point. The decision in Badam 
(6) 4 M. H. O. B.'56, 
(7) AM. H. C. R. 254, 


“and then hear the application under’ sec- 
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v. Nathu Singh (8) seems algo to. us to he 
open to’ question for section 158 was applied 
there in preference to section 157. We must; 
therefore, reverse the decrees of the Courts 
below and direct the Munsif to restore the 
case to his file. Wedo not think it necessary 
to direct him to proceed under section 157 


tion 103 for rastoration. . We have before us 
the grounds of the application for restoration. 

At one stave tha Munaif considered them - 
sufficient and ordered restoration. We ara 
of opinion that having regard to the extreme 
illness of the plaintiff on the dateon which 
the case was originally disposed of, evidenced 
by the further fact of his death two days 
later, he was prevented by sufficient cause 
from appearing when the suit was called on 
for hearing. Under Order XLI, Rule 33 of 
Act V of 1908, we have not merely power 
to make the order which ought to have been 
made by the Munsif under section 157 of the 
Code of 1882 but, in the circumstances, also 
the further order that the suit do stand re- 
stored and the Munsif do proceed to try the 
suit according to law. We diract accordingly. 

All costs hitherto incurrad will be provided 


for in a To RBA decree. 
(8) 26 A, 
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CALCUTTA HIGH COURT. 
Secoxp Civ APPBAL No, 2211 or 1907. 
December 9, 1909, 

Present :-—Mr. Justice Tani nakok and Ar. 
Justice Chatterjee. 

' GANGADHAR SHARAN—Dzrexpant— 
APPELLANT 

versus 


RAM PROSAD SAHU—Puatstirr— 


RESPONDENT. 

Mor uaa Moroni tenant of mortgagor—Agreement 
to set off interest against rent—Non-payment of rent by 
mortgagee-—Preaumption that excess amount was tn part 
satisfaction of debt. 

A mortgagee was the tenant in respect of the mort- 
gaged property under the mortgagor, and it was agreed 
that the mortgagee instead of paying the whole of 
the amount of rent Rs. 86 a year, should retain in his 
hands Ra, 18 a year, which the mortgagor was 
liable to pay as interest on his mortgage. The 
mortgagee did not pay any rent at all for more than 
three years: 

` Held, that the presumption was that the mortgagee 
retained the money in part satisfaction of the debs 
due to him, that an account should be taken of what 

, wasg due to the mortgagee andthet the mortgagor land- 
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lord would baentitled to cveditfor aay rent not gi 
anl not aocoanted for by his moztgyza2 beanab. 


Appeal from the d2oree of the Sub-Jadze 
of Mozaferpar, dviel Anggah 2, 1907, œa- 
firming that of the Mansif of Mozafarp iÑ, 
dated April 18. 1907. 

Facts.—tThis suit was broaght by- the 
plaintiff for rasovery of Ri 175 boing the 
principal amount das on a morbgate bond, 
dated Aagust 17,1894 Ths dofeniws eas 
tended n£s alia that the mortzare debt had 
baen, satisfied ons of the usufracss of the morh- 
-gaged property. 

The plaintif’s cvsa i3 that ho 0201piel 099 
of the rooms mortgaged from August P7, 1895 
to July 11, 1993, and He oceupied two rooms 
for one year only, and he agreed to pay Rs. 3 
rant per month for both room3, which would 
ba set of azainst the interast of Rs. 18 a year 
to ba paid by the defendant according to the 
terms of the bond. The defendant’s contention 
is that the plaintiff did not pay him any rent 
at all, ahd that he is bound to render acsounts 
to the defendant and that the surplus rents, 
payable by the plaintiff to the defendant bat 
not paid by him, should ba set off against the 
plaintiff’s claim. 

With reference to this contention the lower 
appellate Court remarked :— i 

‘This argument would have had consider- 
_ able force had the mortgage in dispute been 
“an usufractuary one and had the plaintiff been 
in possession as a mortgagee, but the plain- 
tiff was in possession not as a mortgagee bat 
asa tenant. The tenancy was created long 
before the date of the mortgage bond and the 
tenancy was. terminable at the will of the 
lessor mortgagor. Sach baing the cse, the 
rents became time-barred three years after 
they fell in arrears as is provided by art. 1lu 
of the Limitation Act. For these reasons Í- 
hold that the defendant is not entitled to get 


“a sebo of the rents against the principal 


amount due under the mortgage bond.” 

The Court confirmed the decree of the 
firat Court giving a decree to the pea 

The defendant appealed. 

Babus Lal Mohan Ganguli, for the pore 
Tant. 

Babu Joy Gopil G4o344, for the Respond. 
ent. 

Judgment.—this i is an appeal ins 
mortgage suit in which a decres has been 
passed in favour of the plaintiff mortgagee. The 
plaintiff mortgagee was tenant of two rooms of 

~ 6 
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which the mortgagor was the landlord and the 
mortgagor let the rooms to him at a rental of 
Rs: 38 ner year. The -mortgagee - tenant 
then . lent money to the mortgagor- land- 
lord on the security of these rooms aud charg- 
ed interest on his loan at the rateof Rs. 18 
per year. It, was agreed between the parties 
that the mortgagee. instead of paying the 
‘whole of the amount of Rs. 36 a year, should 
retain in his hands Rs. 18 a year which the 
mortgagor was liable to pay in respect of 
interest, on his mortgage. The mortgagor 
landlord says that for some years the mort- 
gagee eretained the whole of the amount of 
Rs. 36 in his hands and paid no rent. at all 
and ` when an account is taken as to what is 
due on the mortgage, he ought to ba allowed 
a seb off, as against the debt dus to the 
mortgagee, on account of the rent which 
the midrtgagee would have had to pay as 
tenant of the two rooms which were mort- 
gaged. Weare of opinion, that if the mort- 
gagee did in fact retain in his hands: the whole 
of the rent, thatis Rs. 36 a year, instead of 
Rs. 18 a year which he was entitled to under 
his mortgage, ‘then the presumption which 
would arise is that he did go in part satisfac- 
tion of the debt due to him from the mort- 
gagor; and we should not have presumed that 
he retained this money in hand wrongfully to 
deprive’ the mortgagor of it. 

_ We, therefore, set aside the judgment and 
- deoree of the lower appallate Court and send 
back the case to that Ovurb with directions 
that the Subordinate Judge do take an account 
of what is due to the ‘plaintiff on the mort- 
gage in question ‘aud in taking that account 
‘the mortgagor landlord will be entitled to 
credit for any rent not received and not 
accounted for by his mortgagee tenant. 

_ Costs, will abide the result. 
i i Appeal dismissed. 
- QALCUTTA HIGH COURT. 
MISCELLANEOUS COivIL APPrRAL No. 464 or 1909.* 
d December 6, 1909. - 
: Prem :—Mr. Justice Caspersz and 
Mr. Justico Doss. 
' rimati MATHURIA DEBYA—Dersy- 
DANT No, 1—APPBLLANT 
VETEUS ; 
SHIBDOYAL SINGH HAZARI AND OTHERS 
——PLSINTIEFS AND DerRXDANTS—RESPONDENTS. 
Receiver, appointment of —Bufe rule—Oivil Pro- 
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cedure Code (Act: V of 1908), 0. XL, R. 1, Cl. (1). 

The safe rule in cases for the appointment of Re- 
csivers is that a Receiver should not be appointed in 
supersession of a bona fide possessor of the propérty 
in controversy unless “there: is‘ some substantial 
ground for interference. 


' Where the defendant was in’ exclusive possession 
o the property claimed, and{ she was the sole re- 
istered- proprietor and had put forward her title 
four years prior to the institution of the suit and wag 
allowed to assume the entire management :— > 


Held, that no Receiver should, under the ciroums 
stances, be appointed. 


Sidhsswari Dabi v. Abhoyeswari Debi, 15 C. 818 (F.B.), 
followed. 


Bhim Chand Giri v. Bhaya Ram Pandey, BO. W.N. 
885; distinguished. 


Appaal from the order of the First Sib: 


aa of i dated September 17, 


Dz. ‘Rash Behary Ghose, Babus Mohini 
Morun Ohuckerbutty and Khitish Chandra Sen, 
for the Appellant. 


Mr. Ohuckerbutty, Counsel, Babus Jogesh 
O'tandra Roy and Dhirendra Lal Kastgir, for the 
Respondents. 


Judgment.—tThe Subordinate Judge 
of Chittagong has appointed a Receiver for 
the preservation of the properties ina suit 
brought by the plaintiff against the defendant 
No.1 in possession and other defendants. 
For the purposes of this:.case, the contest 
may be taken to be limited to be one between 
the plaintiff No. 1, Sivdyal Singh, the 
second son of the late Bhagirath Singh and 
the defendant No. 1, Mathuria Debi, the widow 
of Ram Din Singh who was the eldest son of 
the said Bhagirath Singh and who, she alleges, 
was adopted by Bhagirath’s elder. brother, ° 
Kanta Prosad Hazari, whose estate is the 
subject of the litigation between the parties. 

The short point for determination is whether, 
to use the language of Order XL, Rule 1, sec- 
tion (1) of the Code of Civil Procedure, ib is 

“just and convenient! to appoint a Receiver 
in the circumstances of the present case. 

We do not propose to compare the provi- 
sions of section 503 of the old Code of Civil 
‘Procedure with the corresponding provisions 


B “of Order XL, Rulel of the present Code. 


We may, however: observe that the words 
“Just and convenient” are derived from the 
English Judicature Act, which greatly enlarg- 
ed the powers which . the Court of Chancery 


` formerly exercised, and that the Courts in 


India have the fullest jurisdiction to ap- 
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point, as well as to remove, a Receiver in the 
“éxercise of a sound judicial discretion. ` ` 

! The order ofthe Subordinate Judge has 
been assailed on five grounds, firat, that the 
defendant No. 1 Mathuria Debi, isin peace- 
ful- possession of the estate of her ‘husband’s 


 adoptive:father, Kants Prosad, on ' title, and 


after lawful entry; secondly, that she is not 


` committing waste, much less, malicious waste; 


thirdly, that there is no danger of mismanage- 


“ment by the defendant Mathuria Debi because- 


.8ho.is being assisted by a committee of legal 
gentlemen; fourthly, that the plaintiff Sivdyal 
Singh has not made outa strong case mors 
specially with regard to the adverse posses - 
sion of Kanta Prosad sincs 1878, and lastly, 


that the plaintiffs have delayed tosue and 


have acquiesced i in the long possession of Kanta 
Prosad, his adopted son Ram Din, and the de- 
fendant Mathuria Debi. 

Now the facts appear to-be as Salla = 
Bhagwan Singh Hazari, the ancestor of the 


Waa went from the district of Banda 


Unao) inthe North-West (now United) -Pro- 
vinces,to the district of Chittagong as the 
Commander of 1,000 soldiers: Hence bis‘appe!- 
lation of Huzari, His great grandson, Kanta 
Prosad Hazari represented the family in their 
new home up to the time of:his death which 


_ took place on the- 25th September 1904, 


0 


Seven days before that event, namely, or the 
18th Septembe?'1904, Kanta Prosad executed 
a Will in favour of Ram Din, his eldest nephew, 
whom he described as- his adopted’ Bon. 
On the 2nd March 1905, Ram Din. took- ont 
probate of the Will and in due course had 


- his name registered in the Collectorate, in the 


stead of Kanta Prosad,in respect of the pro- 
porties in suit.. Then, on the 5th November 
1906, Ram Din died, and his widow the de- 
féndant Mathuria Debi, was registered in the 
Collector's books. We now come to.a.very 
important matter. Oa the 12th November 
1907, the defendant Mathuria “Debi gave a 
power-of-attorney to the plaintiff, Sivdyal, but 
it has not been produced. Her position as 

“heiress and legal representative” of Ram 


“Din Hazari was recognised in certain Land 


+ 


Acguisition proceedings which came before 
the High Court on appeal onthe 31st January 
1908. The suit of the plaintiff was filed on the 
10th February 1909. 

“Ib is neither necessary nor desirable, at ia: 
Ktage, to decide any of the complicated ques- 
tions- of Hindu Law which arise in this, 
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is seen to be very remarkable. 
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controversy. The Subordinate Judge has 


the case under Order: Al only,. ‘and for no 
other purpose, that the Hazari family is govi 
erned by the Mitakshara Law and that the 
plaintiffs have made out & good primi fucte 
title. We express no dpinion on these points: 
Ib. haz als» b332; foand that thera is a very 
reasonable apprehension of waste and aliena- 
tion of the propertiés in suit by the defen 

dant No. 1; but-the Subordinate J adge does 
not appear to have considered -the case-on the 
broad ground of ‘ ‘justice and- convenience, | 
as he was bound to, do under Order SL. In 
some respects, the judgment of the. Subordi 


istb- 


. found, though, no doubt for the purposes. of | 


ngte Judge is too full: ittravels into the do- ` 


main of a regular suit : 
not full enoagh = it does not deal with the ad 


mitted facts, or, rather, it does not giye zut- l 


cient weight tothem. | 
- In disposing of this appeal, we gee con~ 
sidered the well-known English cases cited to 
us on the subject of Receivers, namely Forwel 
v. Van Grutien (1) ; ; John v. John (2) ; Berry 
v. Keen (3) ; Owen v. Homan (4), ‘But the 
only reported decision : which we ‘need: dis- 
cuss is -the leading ‘case of this .Cour 
Sidheswari Debi v. Abhoyeswari Debi (5). The 


in other respects, ibis. - 


safe rule in those cases is-‘that a ‘Receiver |- 


should not be appointed in ‘supersession ofa 
bona fide :possessor-of the property in contro- 
versy unless there is some > substantial ground 
for interference. ` 

Now in Stdheswars s case we (5), the elder eave 
was the defendant against whom an order for , 
the appointment ofa Receiver was sought by | 
the plaintiff, the junior widow of the Raja a] 
Bijoi. 
discharged by this Court on the facts- among 
which were‘the following:—The defendant was 


The order appointing the Receiver was | 


in exclusive posséssion of the property -claim- | 


ed ; 
atio had. put forward her title four year’ s prior 
to the institution of the: suit, ever since the 
Raja’s death, and she was allowed to assume 
the entire management. | 
On a comparison of these - facts with the 
facts of the case before us, the correspondence 
We may “say 
that, in all essential details, the position of 
te y {isa 1 Oh. 64, 66 L.J.Oh. 53; 75 L. T. 8868. 
2). 1897) 4 Oh. 578; 67 L. J. Oh. Sa 79 L. T: 
362; 14 T. L. B. 583; 47 JR, 52. 
G) (1882) 51 L. J. Oh. 913. 
-(4) (1853) 4 H.-L O. 997 (032) Jur, 861, 
5) 150. 818, 


r 
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she was the sole registered proprietor : eee? 
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Kanta Prosad Hazari’s. estate is. a precise 
counter-part of that of the estate ofthe Raja 
Bijni dealt: with in Sridheswari Deb v. 
Abhoyeswart Debi (5). a a 

The learned Counsel, ` Mr. Chuckerbutty, 
relied oti. Sham Chand Qiri v. Bhaya Ram 
Pandey (6), referred to in Mount Siaram Das 
v, Mohtnt’ Mohabir Das (7). Mr. “Justice 


~~ 


Maépherson, ih his judgment in the former - 


case, did not allride to any authorities; and it’ 
18 apparent that he made his order ‘appoint- 
ing a Recsiver inthe very ‘special circum» 
atances of that dispute. - lt was a dispute œn- 
cerning property in the nature of Trust Pro- 
perty*-that is tó ‘say, the property of the 
shrines of Tarakeswar—and the Receivership 
order was’ imminently desirable on public, no 
Jess than private, grounds. We believe that, 

in such circumstances, the Courts dre not alow 
to appoint’a Receiver and they would do- so 
more readily than in the case of an ordinary 
succession. 


- With regard to the question of waste, it is 
a little difficult to appreciate the reasoning of 


the Subordinate Judge because on the one 


hand, it is concéded, that a committee of re- 
spectable gentlemen are- assisting the ‘defen- 
dant No. lin the management ofthe properties 
and, ifthat be 80, it is not easy to understand 
how the lady. could have entered into | peva-. 
niary arrangements which might be made 
by a spend-thrift ` and not by a prudent 
manager. We do not think there is anything 
gerious in the allegations against Mathuria 
Debi and-it has to be borne in mind that as. 
in the case of Sidheswart’ Debi v. Abhoyeswarid 
Debi (5), though her expenditure might appear 
to be large this apparent improvidence on the 
part ofthe lady may be largely due to the 
adverse claim set up against her, (page = of 
the Report). ° 


We are. aated. that the committee of: 
legal. gentlemen who are assisting Mathuoria. 
Debi-will be a usefal advisory body and will, 
check the tendency, if any, to hasty action: 
which she may be tempted to take. In fact, 
the principal member of the committee, 
Baba Digamber -Bhattacharjee; has. been 
seledted by the Subordinate Judge as Receiver: 
of the estate. :- 

With regard to. the questions of title and 
adverse possession we deem 7 unnecessary to: 


(6) 5C. W. N. 865. 
(7) GO. W:N. 362; 27 C. 279, 
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say more than. rut we have said for the pur- 
poses of this application. cue 

, There only remains the aka of, delay and 
acquiescence. The facts and the dates; 
already recited, show that the-plaintiffs have 


‘delayed for over 4 years to Bring this suit; 


and by such condact, have acquiesced in fis 
continued possession of Ram Din, the alleged 
adopted son of Kanta- Prosad und the pos- 
session of his widow. Thatis sufficient to 
negative the success of the application now. 
made which, we may add might be made in 
almost any swt for the: possession of landed 
property. As observed in one of the English 
cases, the plaintiffs are the masters of the 
litigation. If in addition to that advantage, 
we were to anticipate their success in the 
present action, we ‘should be placing the 
defendant ina position which. the circum- 
stances of this case do not justify us in plac- 
ing her. 

We, therefore, direct that the order of the 
Subordinate Judge appointing a Receiver bs. 
discharged. The appeal is allowed with costs, 
15 (fifteen) gold mohurs. 

Appeal allowed, 


> * Rury No. 3851 or 1909. 

This isa Rule to show cause why del- 
ivery of possession into the hands of the Re- 
ceiver should not be stayed pending the 
hearing of the appeal. we have just allowed. 

The Rule must be made absolute; and 
the Receiver will vacate his office. There will 
be no separate costs of this Rule. 


Rule made ‘absolute. | 





~ (s. c. 14 0. W. N. 49.) : 

CALCUTTA HIGH COURT. 
“Crtrnwat Revision Petitions Nos. 670, 
672, 673, 751 anp S03 0r 1909. 
August 12, 1909. 
Present :—Mr. Justice Coxe and Mr. Justice 
_Ryves. 
KALU MIRZA‘ AND orHERs— PETITIONERS 
~ versus 


EMPEROR—OprositePaxry. 
Criminal Procedures Code (Act V of 1898), ss. 122, 
128 (8), 367, 424—Judgment under s. 123 (8 whether 


` governed by ss. 867 and 424—Judgment to show that 


Judge considered case of each acqused on its merits— 
Evidence Act (I of 1872), 8. 11—Habitual cheat—Proof 
—Suretres, when to be rejected—Enquiry unger’ 8, 122, 

sohéther may be delegated, ? 


“ 
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It is open to doubt whether the provisions of seo- 
tions 867 and 424 of the Criminal Procedure Code, 
which apply to judgments in triala and in ap- 
peals, govern orders under section m9; Bub-gec- 
tion (3). 


But even if they do not, it is ay reasonable 


to require the Sessions J udge, i in writing his order, to 
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show that he has considered the case of each individual : 


prisoner on its own merits. 

“When the question is whether a man isa habitual 
cheat, the fact that he belongs to an organization 
formed for the purpose of habitually cheating in 
eoncért, is relevant under’ section 11 of the Evi- 
dence Act. | 

It- would be unsafe and improper for a Magistrate 
to accept, as security for good behaviour, men whom 
he did not know himself, and who would not appear 
‘before him to be questioned. 

> It is not proper on the part of a Magistrate to re- 
fia the’ sureties on the ground that when ‘they 
were called on to state in writing what influence 
they had ‘over the accused persons, they failed to 
do so. 
Par Coxs, J.—It is open to doubt whether section 122 
of the Oriminal Procedure Code necessitates a 
judicial inquiry at all ; but if it does, such an enquiry 
may be delegated to another Magistrate. 


A Magistrate ought to record his reasons in tho 


order; but the omission.does not justify interference 
by the High Court in revision where the Subordinate 
Magistrate to whom the inquiry was transferred re- 

ss his reasons for rejecting the sureties and the 
inquiring Magistrate accepted them. 

Per Ryves, J. (Contra) :—A Magistrate should him- 
self hold an enquiry ane the fitness of the proposed 
sureties. ` 

Oriminal ‘Rules er the order of- the 
Seggions Judge of Dacca, dated April'5, 1909, 
modifying that of the Magistrate ‘of Dacea, 
dated March 8, 1909. 

In No. 670 of 1909.. 

“Mr. Monnter and Babn Upendra Lal Boy, for 
the Petitioners. 
`` Mr. Orr, forthe Crown. . 

In No. 672 of 1909. f 

Babus Atulya Charan Bose and BINA Chan- 
dra Bose, for the Petitioner. 

In No. 678 of 1909. 

Mr. Hug and Babu Sarat Renae Buh 
for the Petitioner. 

| In Nos. 751 and 803 of 1909. 

Babu Upendra Lal Roy, for the Petitioners. 

Mr, Orr, for the Crown only in No. 751. 

J udgment. 

Coxe, J—The Petitioners in this case have 
öhtained a Rule in the following terms:— Let 
the record be sent for, and a Rule issued upon 
the District Magistrate to show cause why 
the order binding- down the petitioners for 
good behaviour should not be set aside, or 
why such other order on the matter should 

mot be passed as to this Oourt may seem fit, 


t 


. that the joint trial was perfectly legal and- 


~ 


on the ground that the case of the -petitioners 


was not separately dealt with by the Sessions 
Judge and the Additional Magistrate i in accord- 


anco with law, and why the sureties - tendered- 


by the petitioners should not be considered 
by the Magistrate ‘himself under section 122, 
Cr. P. O., and let a Rule also ‘issue on the Dis- 
trict Magistrate. ‘to show cause why the peti- 

tioners should not be released oni the securities 
tendered for good behaviour, and meanwhils 
pending the hearing of the Rule, leb the peti- 
tioner be admitted to bail for their appearncs 


.whenever wanted to the satisfaction of _tha 


District Magistrate.” 


It will be seen that there are three principal : 


points for determination, namely, (¢) whether 


the order of the Sessions: Judge confirming - 


the orders of the Additional District Magis- 
trate can be sustained, (it). whether the 
Petitioners should have been separately triec. 
by the Magistrate, and (isi) whether the 
sureties tendered should have been refused. 


Pod 


it is laid down that the judgment of an ap- 


‘pellate Court should show on the face of it 


that the case of each accused has been taken 
into consideration. The learned Counsel ‘for 
the Crown argues tliat this ruling is not ap- 
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On the first pointthe learned Counsel for ` 
the petitioners relies on the decision in the- 
case of Jamait Mullick v.-Hmperor-(1)}, where | 


es 


plicable, inasmuch as the order of the Sessions - 


Judge is not‘an appellate judgment. Now it 
may be open to doubt whether the provisions 
of sections 367 and 424; which apply to judg- 
ments in trials and in appeals, govern orders 


under section 128, sub-section (8). But even | 


if they do not, itis only reasonable to require 
the Sessions Judge, in writing his order, -to 
show that he has considered the case of each 
individual prisoner, as itis his duty to do. 


Even if the order need not contain all the - 


details required by section 367, still each 
prisoner has aright to have his case con- 
sidered on its own merits, and the -order 
should show that this has not been lost sight 
of. Iam not entirely satisfied that this has 
not been lost sight of-in the present case. 

: On the second point: I am quite satisfied 


proper: Numerous rulings have’ been ‘cited 
on the point but the words of the section aré 
perfectly clear in themselves and stand in ‘no 
need of elucidation. These proceedings have 


been taken against the accused because they 
(1) 85 0. 188; 12 0. W. N. 135 ; 6 Or: Li J. 427, ' 


~ 


r 
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are said to belong to a-gang of swindlera who 
(principally by means of the confidence trick) 
cheat ignorant people of their money, resort- 
ing occasionally to more drastic methods, 
whenthevictimsara not sufficiently intelligent. 
The mattér-'under enquiry is whether 
these pərsons door do not habitually” cheat 
in concert as members of the gang. The con- 

fidence trick cannot ba worked by a single 
` swindler. It requires numbers, and these 
people are said to have associated themselves 
together obviously that this difficulty may ba 
overcome. It is argued that by this joint trial 
evidenos of the acts of cheating committed by 
one member of the gang is improperly used as 
evidence against another. The argument does 
not impress me. lt can hardly be disputed 
that evidence of habitual association with 
habitual cheats would be admissible as. evi- 
dence against the person soassociating. Indeed 
evidence of association with bad characters is 
the commonest kind of evidence in proceedings 
of this nature. If that is so itis surely rele- 
vant to give evidence as to what kind of 
people they are with whom the accused asgo- 
ciate, and if they are a gang of swindlers, the 
_ fact is cartainly relevant and may ba proved 
against. the accused. When the question 
is whether a man is 8 habitual cheat 
the fact that he belongs to an organization 
formed for the purpose of habitually cheating 
in concert is surely relevant under section 11 
of ‘the Evidence Act. If that is so it is 
clearly open to the prosecution to prove against 
each accused that -the gang is a gang of 


cheats, or in other words that’ the members. 


of the gang do cheat. It would surely be 
impossible to hold thatit may be proved that 
the aconsed associates with a gang'of swindlera, 
but thatit may not be proved’ against him 
that the members -of the gang do. swindle. 
It appears to me that the existence of this 


gang, and the relations of each of the accused’ 


` to it, are the matters under enquiry .in these 
proceedings, and that as the petitioners are 
alleged to have been associated in these 
matters, the joint trialis perfectly legal. As 
to the argument that even if the joint trial is 
legal, yet. separate trials ought to have been 
held; that has been committed by the Legis- 
lature to the. discretion of the Magistrate, 
which I have no desire to abridge. But; in my 
opinion, this is a;case in which the accused 
persons ought. certainly to have been tried 
together. 
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-The Magistrate says “No one would | 
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: expect every member ofa gang of this sort to 


be openly engaged in the actual execution of 
each individual swindle, but the similarity 
of the tactics employed, the constant associ- 
ation of different groups of this gang in simi- 
lar swindles, the evidence ofcomplicity offered 
by several incidents in which membars subse- 
quently took a hand, and lastly the evidence 
of the accomplice who proves the sharing out 
of the profits of these transaction among the , 
different members of the gang, all these facta 
show clearly that for the purpose of swindling 
and extortion the accused were “members of 
one gang.” To deal with the members of a 
great criminal organization like this separate- 
ly would, in my opinion, have been wholly 
injudicious. 


On the third point oe are two rulings 
of the- Allahabad High Court, that an inquiry 
under section 122 must be'madeby the trying 
Magistrate himself.’ It has been contended 
by the learned Counsel for the petitioners 
that under. that section the trying Magistrate 
must,.on the day that he decides the casa, 
proceed to inquire on sworn testimony, with- 
out the assistance of any Police or other 
officer, into the fitness of the sureties tən- 
dered. This means an enquiry into their 
financial position, their character, and their 
other qualifications to be accepted as good 
security for the good behaviour of the accused. 
In the present case there were 13 persons 
bound.down and 39 sureties required, so that 
the case itself would have been a mere 
preliminary to the inquiry into the- fitness of 
the sureties. Ofcourse, if this is the law, it 
must be enforced, bùt it appears to me to be 
a superstructure ont of all proportion to the 
simple words that constitute its foundation. 
Those words are’ A Magistrate may refuse 
to accept any surety offered underthis chapter 
on the ground that, for reasons to be recorded 
by the Magistrate, such surety is an unfit 
That is all and I think it is open 
to considerable doubt whether the section 
contemplates an inquiry in the form of a 
judicial proceeding at all. It has been held 


in Allahabad that such an inquiry is a judicial 


proceeding, and in the cage of Suresh Chandra 
Basu v. The Erpsror (2), that learned Judges 
disapproved of the Magistrate’s acting on a 
police report, which may perhaps imply that 
they considered that the Evidence Act applied 


, (8) 3 0. L. J. 676, 3 Cn L. J, 488. 


? 


- for examination but did.not də so. 
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The point, however, does not seem to haye 
‘been fully considared. - 
I doubt whether sectisn 122 noacassitates 


_ th jadicial i inquiry at all; bat, if'it doa3, I ses 


no reason why such an inquiry should not be 
_ delegated to another Magistrate. It was held 
in Gurudas Nag v. Gaganendra Nath Tagore 
(3), that proceedings, under section 145 can 
_be transferred, and that, even if they could 
not, section 529(f) would cure the irregularity. 

- This principle was extended to proceedings 
under section 107 by the decision on the case 
of Surjya Kant Roy Ohowdhury v. Emperor (4). 

I may refer to -Sarat Ohunder. Roy v. Bepin 
Ohundra Roy (5) and. Ram Kishore Roy v. 

- Dwirka Nath Sen (6). Even assuming, there- 
fore, that section 122 contemplates a regular 
jadicial i inquiry, I s99 19 reason why such an 


inquiry alone, among inquiries under the 


Qode, should not ba subject to.the operation 
of sections 192 and 528. 

- Next it is argaed that the Mazistiate should 
have recorded his reasons. No donbt this is 
_s0, but I.d> not think that the omission in 
the peculiar circamstances-of this oase jastifies 
interfererca i in revision, The Magistrate, to 
whom the inquiry was tranusferrad, recorded 
his reasons for rajecting the sureties, and.the 
ordara of the Additional District M weistrite, 
rejecting, tha saretie3, are written jast Balane. 
It is clear that he accepted the reasons of the 
‘Inquiring Magistrate and made them his owa. 
Nor could he possibly have done otherwise in 
most of the cases on the reasons given. As 
regards several of the petitioners it does not 
appear from the record that they offered any 
sureties at all. ` Nor. is any complaint of the 


rejection of sureties made in the petition on. — 


which this rale was granted: -In the case of 
others their sureties were called on to attend 
- Tt has 
been argued that this is not .a ground for 
rejection, but it appears to ma that it would 
be wholly unsafe and improper for a Magis- 


trate to accept, as security for good-behaviour, . 


men whom he did not know himself, and who. 

would not appear before him to ba questioned. 

The only cases in which personally I would 

interfera with the rejecbion of the sureties ara 

ikose of Bharat Ohandra Day, Amiraddi, 

Rasik Ohandra Dey, and Hari Dis Day. In 
(8) 2 0. L. J. 614. p 4 
(4) 81 O. 850. 


(5) 6 C. W. N. 552; 29 C. 832. 
(6) 10 0. W. N.-1095; 4 Cr. L. J. 223. 
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° Magistrates alone. 


their case the ha were called on Ka state 
in writing what inflaence they had over the 
aconsed persons, and on their failing to do so, 


their security was rejected. This, doés not 


seem to me at alla proper order. - 
My learned brother, however, considers 
that those who tendered sureties are entitled 


to have an inquiry into their fitness by the 


trying Magistrate. | Although `I am unable, 


-. with the greatest PAL to agree with his 
‘raasons, I do not think that Ishoald dissent 


from him in directing farther i inquiry, w ben 
he deems it necessary. 

Accordingly the case will be sent bask, 
Further inquiry should-be made into the åt- 
ness of the sureties offered by the petitioners, 
Hamezuddi .Chowdhury, Kala Mirza, 


Madhub Karmaker, Amiruddi Moah, Bharat ` 


and Hari 


Chandra Day, Rasik Chandra De 
udge will 


Das Day, Thereafter the Sassions 


16-hear the proceedings under section 123 of- 


the Code, so far as they affect the persons, 


‘who have petitioned this Court, aud. have nob 
- baen released on security, namely, Debendra, 


Chandra Da, Kali Kumar Da, Mohondra Da, 
and so many (if any) of the seven men mén- 


tioned above as fail to give security, 
No. 803 of 1909. 


Coxe,-J.—This application has been ibe 
mitted tə us 80 late that we do not think it | 


necessary to issue a rūle on the subject. The 


‘case of the other accused persons has been 


sent back to the Sessions Jadga in order that 
he may deal -with their cases separately, aad’ 
in so dealing with them wa trust he will also 
deal separately with the case of the: petitioner, 
Sita Nath Dey. . 

Ryves, J.—-I agrée generally on the firat 
and. seco points decided by my learnad 
brother, bat I rertot i cannot agree on tre 
third ground. 

“Under section 122, Code of Criminal Proce- 
dare, it seems to me that a Magistrate should 


himself hold an enquiry into the fithess of tae. 


proposed sureties. This has been held in-thé 
Allahabad cases already referred to; and I 
agree with those rulings, the first case of 
Quesn-H impress” v. Pirthi ‘Pal Sing (7). 
It was there held. “ we know of no 
power which the ‘law gives tə Mazis- 


trates to call upon other persons to exercise 


the functions which-are entrusted by law to 
It is the Magistrate who 
is to decide whether ‘the saraty isor is nub - 

(7) A. W. N, Sa, Pe 154, 
e n. 
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a fib or probet person. - He is to do that upon 
evidence and cannot doso upon a report 
furnished by another person, which is not 
evidence.” “The same construction appears 
to have been accepted by the Chief Court of 
the Panjab. In Abijul Khan and others (8), 
it was laid down by this Court that the 
Magistrate should not refer the fitness of the 
sureties to ba enquired:into by the Police. It 
was.there said “the intention of the Legis- 
lature in insisting that a Magistrate - should 


record his reasons in refusing to accept a ` 


surety on the ground of unfitness is that the 
Magistrate should exercise his- independent 
judgmong.” Similarly -in Suresh Ohandra 

Basu v. The Emperor (2), the Magistrate was 
directed himself to hold an enquiry and his 
orders were set aside on ‘the ground that he 
had acted on raports submitted by the Police 
and not on an. enquiry held by. himself. There 
are obvious reasons why an inguiry of this 
kind should not be entrusted to the Police. 
When the Police institute proceedings under 
this Chapter, they usually desire that the 
persons proceeded against should go to jail 
rather than that they should furnish security 
` and remain at large.- Bosides, the accused 


persons should certainly have an opportunity . 


of meeting the allegations against the fitness 
of their sureties which they do not get if the 
Magistrate acta on an ex parte report of the 
Police. In this case, however, the enquiry 
was delegatéd not to the Police but toa 
Subordinate Magistrate. It was held in 
Emperor v. Balwant (9), following certain 
earlier cases, that “the Magistrate must 
satisfy himacli by legal methods as to the 
sufficiency of the security tendered by the 
person against whom an order under sections 


110 and 118 of the Code of Criminal Pro- 


- cedure has been made, and that he cannct 
delegate his functions in-this respect toasubor- 
dinate, and ‘cannot decide the question of the 


surety being a fit and proper person upon &- 


report furnished by another person.’ 
we should follow these decisions. 

I would,. therefore, direct that the case be 
referred back to the learned Magistrate to 
hold himself an enquiry into the fitness of 
the sureties tendered in .the case of the per- 
gons enumerated in the judgment of my 
learned brother and I agree inthe rest gi his 
proposed order. 


I think 


Rule made absolute 
(6) 10 0. WN. 1027, 4 Or. L.J, 169. 


o 


(9) 87 AJ 298, 


MADRAS-HIGH COURT 
Crvit APPRAL No. 45 or 1907, 
December 1, 1909 
Present :—-Mr. Justice Wallis and 
Mr: Justice Miller. 
PALAMATLAT MUDALIYAR—APPELLANT 
VErZHS 
Tag SOUTH INDIAN EXPORT Co. Lo.—~ 


RESPONDENTS, 

Transfer of Property Ast, (IV of 1882), 83 58, 109. 
Fraudulent transfer of property to defeat creditors — 
Conversion of landanto cash to defeat creditors—Vendea 
helping vendor to defeat vendor's creditors — Good fas:th'— 
Burdsn of proof—Part of consideration applied in dis- 
charge of mortgage—-Right of vendee to a chargs on the 
pr operty sold for the said consideration. 

‘Ifa vendee of property assists his vendor to convert 
land into cash to enable the latter to keep it out bf 
the reach of his creditors, the sale is voidable, under 
section 58 of the Transfer of Property Act, at the 
option of the creditors. 

Where, however, 4 part of the consideration for 
such sale was paid in discharges of o subsisting mort- 
gage on the property sold, the vendee will be allowed 
a charge on the property. to the amount of such con- 
sideration, and the sale will not be voidable ab instio. 

Chidambaram Chetty v. Simi Aiyar, 30 M. 6; 16 
M. L. J. 427; IM. L. T. 33], explained and ĝis- 
tinguished. . 

It lies on the transferee to prove good faith on his 
part and consideration. Amarchand v. Gokul, 5 Bom. 
L. R. 142, relied upon. 

Appeal against the decrae of the Subordi- 
nate Judge’s Court of Negapatam in Ô. S. 
No. 25 of 1905. 


4udgment. 


Wallis, J.—The. question whether the sale 
in favour of the defendant, Exhibit II, is void- 
able at the instance of the vendor’s creditors 
depends on the inference to be drawn from 


“a number of circumstances ‘attending the 


sale. The plaintiffs had obtained a decree in 
the High Court against Madrasa Rowthar and. 
Sheikh Davood on the 21st October 1902. On 
the 22nd January-1903 a petition was putin 
for transfer of the decree to the Subordinate 
Judge’s Court: of the Negapatam for execution, 
and onthe 25th March 1903 and the 26th: 
March 1903 two execution petitions were put 
in inthe Subordinate Judge's Court for exe- 
cution, Exhibits B and Bl, praying for the 
arrest of the defendants in the suit and for 
the attachment of their properties including 
the property which is the subject of the pre- 
gent suit. In support of these petitions, an 
affidavit, Exhibit B2 was aworn by the plain- 
tiffs’ agent on the 20th March 1903 and filed: 
on the 28th March 1903, in which it was 
alleged that some of the properties were morte 
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gaged and ‘that the defendants in the suit 
were trying to sell the scheduled properties, 


to discharge only the mortgage debt and to | 


appropriate the balance. The-Court ordered 


the attachment of. certain houses but not of- 


_the lands; as the Revenue Registers had not 
been filed ; and on the 2nd April the plaintiffs’ 
agent” swore another affidavit, Exhibit B4, 
stating that the defendants. having come to 
know of the execution proceedings were, with 
& view of defrauding the decree-holders, sell- 
ing the lands in Ottathattai village to the 
present defendant, that the stamp paper had- 
been purchased and that the sale-deed was 
being written. The affidavit was filed on 
the 8rd April 1908. As to the fact of the sale 
the deponent’s information was correct. The 
sale-deed Exhibit II was executed on the 
2nd April at Negapatam and presented for 
registration at Tirupundi ten miles off next 
day by Madrasa Rowthar the senior vendor, 
and‘execution’ was sdmitted by the other ven- 
dors on the 5th April. '. 

Now the defendant's story is that he had 
been in treaty for the purchase of these lands 
as far back as October 1902 before the date 
Gf the plaintiffs’ decree. I am, however, un- 
able to accept his evidence on this point. It 
seems to me highly improbable that- the de- 
fondant, who was an employee of the South 
Indian Railway on a small palary and had been 
investing his modest savings for over twenty 
years in small purchases of land in” the Oon- 
jeeveram Talug of ‘the Chingleput District, 
should, of his own accord, have embarked 
upon 
District so far beyond his means as the event 
lias proved. Between 1883 and 1902 Ex- 
hibits VII series show that he had made 
purchases for Rs. 2,644 in all, the largest 


single purchase being for Rs. 1,500 in 1889, 


whereas in this transaction lie becomes, as 
will be ‘seen, a purchaser for” Rs. 17,500. 
However this may be, the evidence that he 
was negotiating for the purchase of these 
lands in October 1902 seems to me untrust- 
worthy. 
because of a difference as to price; and as 
corroboration he produces two stamped papers 
of eight annas each which he says he pur- 
chased before a price had been settled. This 
seems to be most improbable. Old’ stamped’ 
papers are easily procurable, .and in the pre- 
Bent cases they were purchased from a stamp- 
vendor who is also the writer of the sale- 


t 


Pal 


' purchases. of lands in the Tanjore 


His story is that the sale went ‘off 


deed, Exhibit II. ‘The.story: of the 2nd de- 
- fence witness-that he fixed Rs. 16,000 as the 
price without troubling to ascertain what 


was due on the mortgage also seems to me’ " 


most improbable. As pointed‘ out by the 
Advocate-General, he is an intimate friend: of 
Annamalai Chetty, who is the person most: 
interested in the whole transaction, as will 
be seen, and he has to make admissions which 
affect his credit as a witness. ‘Further it 
must be remembered that in- cases of this 
kind local sympathies are apt to be with the 
debtors and their transferee and against per- 
sons in the position of the plaintiffs, ` 


- 


-- In my opinion we must put asidesthis evi- . 


eke and begin with the order of the ` High 
Court, dated the 21st January 1908, trans-' 
ferring the plaintiffs’ decree -for execution to 
Negapatam. We next come to bwo- transac- 
tions in which Annamalai Chetty figures. He 
was a money-lender at Negapatam, had a 
mortgage on other lands of the judgment- 
debtors, and was clearly doing his’' best to 
help them to defeat the plaintiffs’ axecuticn. 
“Exhibit XIV is a promissory-note bearing 
date the 21st February 1903- executed by 
Annamalai Chetty in the defendant’s favour 
for Rs. 4,000, which eventually supplied all 
the purchase- -money found by the ‘defendant, 
the remaining Rs. 11,000 being ‘advanced by 
Annamalai. 
cast doubt onthe date or consideration for 
the promissory note, but it bears a very curi- 
ous endorsement of discharge on the 20ch 
March 1903 which, I agree with the Sud- 
ordinate Judge, was fabricated for the pur- 
poses‘of the present case. 
March we find Annamalai Chetty taking a 


transfer of the mortgage-deoree against the 


judgment-debtors and their family in respect 
of the suit lands: for Rs. 7,282-1-0. It’ was’ 
admittedly at the request of the judgmen-- 
debtors that Annamalai took this transfer ab 
a time when the plaintiffs’ decree was-in 
course of transmission from the High Court 
-to the Negapatam Court; and it is also, J: 
think, clear that he took it with a view to 
assist the judgment-debtors to defeat - the 
plaintiffs. Not only did he advance to the 
present defendant the bulk of the purchase. 
money for the sale now in question, but ‘on. 
the same day he himself purchased other 


lands of the judgment-debtors for Rs, 4,000: - 
-which was to be paid to a member of. the 


jadgment-debtors’ family for a debt alleged 


N othing was directly elicited to 5 


Then on the 10th .. 
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to be due by them to her but by no means 
clearly proved. 
Next we havé Exhibit ITI, dated the 23th 
agian which purports to be a recaipt given 
y Sheikh Davood, one ot the judgment-debt- 
ors, and Pakkiri Nahewed a member of the 
fanily for Rs: 4,000 received from thedefendant 
- at the time ofthe alleged agreement for sale of 
the lands now in question, and the correspond- 
ing.endorsement by the defendant of the dis- 
charge of Anndamalai’s pro-note Exhibit XIV 
for Rs. 4,000 by payment of that amount to 
“Pakkiri Mahomed and others of Manjakollai,” 
the judgment-debtors’ family, which is wib-. 
nesged bye Pakkiri Mahomed and Sheik 
Davood. I agres with the Subordinate Judge 
that these documents are unreliable. The 
fact that they are signed by Pakkiri Mahomed 
and Sheikh Davood and not by Madarsa 
Rowthar, who was the head of the family and 
effected’ the sale and got the sale deed ragis- 
tered, cartainly points to their having bsen 
got up for the purposes of the present case 
after his- death in December 1903. -If there 


had’ been such an agreement and payment on- 


the 206th March, ib would have been mention- 
ed in the sale-déed Exhibit IT. 
most unlikely that “Annamalai Chetty would 
have paid over Rs. 4,000 to the judgment- 
debtors and allowed them to take itaway 
before his own claims as transferee of the 
mortgage decree were satisfied. The conclu- 
sion I have come to is that the recital in Ex- 
hibit II that ‘Rs. 4,000 had been paid previ- 
ously was put in hurriedly to negative the 
inference that the sale was being effected to 
defeat and delay the plaintiffs and that Ex- 


hibit III and the endorsement to Exhibit- 


XIV were fabricated subsequently to support 
this. 

„Wo next come to the execution of the sale 
deed, Exhibit II, to the defendant on the 2nd 
April after the judgment-debtors’ houses had 
been attached at the instance of the plaintiffs 
and while proceedings -for the attachment of 
the lands in question were pending. It is one 
of the extraordinary circumstances of the case 
that we find the defendant who was notin a 
position to pay for the suit lands purchasing 
other lands as well on the 4th April (Exhibit 
VI) from’ a third party for Rs. 2,500, also 
with money found by Annamalai. The total 
purchase-money, Rs. 17,500, is said by thede- 
fendant to have been made up- of the Rs. 4,000 
due to him on Annamialai’s ‘promissory note 


~ 


_ « 


‘Farther if is - 


Exhibit XLV and of Te l4 000 sa ngi to 
him by Annamalai on the 4th April by a 
mortgage (Exhibit XV) bearing interest at 
12 per. cent. of all these lands and also of the 
lands previously purchased by the defendant. 
The defendant says he expected to make 6 
per cent. on his purchase-money, so that the 
transaction on the face of it was a ruinous 
one. Nearly three years later, in December 
1906, at the time of the trial, the. defendant 
had not paid Annamalai anything on the mort- 
gage for principal or interest which had 
mounted up to Rs. 19,099 and Annamalai 
had not entered up satisfaction of his decree 
in consideration, of the Rs.-7,500 paid to 
him under Exhibit IL, so that he was still at 
liberty to execute his decrees against the suit 
lands, In this state of things although the 
plaintiffs have failed to prove that the sale 
deed, Exhibit II, was fictitious in the sense 
that it was intended not to be opsrative, one 
cannot help wondering whether the real 
transaction is before the Court and, in any 
case, Annamalni appears to ba the person main- 
ly interasted.in the razalt of thia litigation. 
- The question before the Court is, was the 
sale ander Exhibit IL onthe 2nd April intend- 
ed to defeat and delay creditors, and if so, 
is it voidable against the defendant P Now if, 
as found by the Subordinate Jadge, the in- 
tention of the vendors was to put their pro- 
perty beyond the reach of the creditors by 
converting’ it from land into cash, that would, 
I think, bring the case within section 03 of 
the Transior of Property Act. In this coun- 
try at any rate that is the most obvious and 
effective method of defeating and delaying 
creditora. We have, of course, been referred 
to Wood v. Dixie (1), which, as observed in 
Smith’s Leading cases, Vol. I, page 18 (11th 
Edition), has been followed as good law in 
Hale v. Saloon Omnibus Company (2), and 
Darvill v. Terry (3). The first two cases were 
cited in Ishan Ohunder Das Sarkar v. Bishu 
Sirdar, (4), but none the ‘less the learned 
Judges observed, and I agree with them, that 
“Tt would be almost a contradiction in terms 
to say that a transferee for value, who takes 
the transfer with the intention of helping, 
the transferor to convert his, immovable pro- 
perty into money which can easily be con- 

Q 7 Q. B. 892. 

9) 4 Drew. 492; 28 L. J. Ch. 777; 7 WER. 816 

(8) 6 H. and N. 807; 80L. J. Ex. 355. 

(4) 24 0. 826; 1 0, Ww. 665. ` 
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vealad,,and thus to defeat or delay his cre- 
‘ditors; should nevertheless “be treated as a 
‘transfree in good faith, and the transfer to 
him should be upheld, though section 53 
says that a transfer made with such inten- 
tion is voidable at the option of creditors.” 
The same view has been taken in Hakim Lal 
`v. Mooshahar Sahu (5), in the exhanstive 
judgment of Mookerjee and Holmwood JJ., in 
which itis shown to be supported by the 
great authority of Lord Mansfield and by deci- 
sions of the Irish and American Courts. 

The question, therefore, is, was the sale un- 
der Exhibit II effected for the purpose of 
defeating and delaying creditors by enabling 
the jJudgment-debtors to convert their land in- 
to cash P Now if the sale was, what it purports 
to be on the face of the document, a sale for 
Rs. 15,000- of “which Rs, 7,509 was paid to 
Ananal in discharge of his mortgage dec- 
reo and -the balance Rs. 7,500 to the 
vendors, then I think the embarrassed cir- 
cumstances of the vendors, the fact that the 
sale was hurried on after their houses had 
been attached and when the attachment of 
their lands was imminent, the hurried regis- 
tration, the sale of other lands the same 
day to Annamalai for a suspicious considera- 
tion, all these things-go to show that it was 
effected for the purpose of defeating and de- 
laying creditors, and that is the finding of the 
lower Court. It is said, -however, that the 
sale was effected with the intention of paying 
the balance: to two secured creditors of the 
vendors, Rs. 3,500 to Annamalai himself on 
account of 4 mortgage, Exhibit XVI, for 
Rs. 5,000 effected in 1893 and Rs. 6, 000 to 
another mortgagee, one Ramechendra Naidu, 
under a mortgage, Exhibit LA, for Rs. 18,000 
effected in 1898. Now if the sale was effect- 
ed with the object of preferring these two 
cerditors tothe plaintiffs and the other credi- 
tors, it is clear and is admitted thatthe sale 
would not be voidable under section 53 of the 
Transfer of Property Act, but the burden of 


proving this where the sale appears other-. 


wise to be voidable is. on the defendant 
(Narayana .Pattar v. Viraraghavan Pattar 
(8)) and should be established by, satisfac- 
tory: evidence. The finding of the lower 
Court is thatthe judgment-debtors, „&ppre- 
hending that they-could not conceal the in- 
tention with which they` had gold ‘the 


(5) 840. 999; 6 C. L. J. 410; 11 O. W, N. 889, 
- (6) 28 M. 184. 


property to the defendant and éscape from. 
liability for arrest without accounting for the 
Rs. 7,500 in question, subsequently gave. 
Ra. 3, 000 to Ramachendra Naik and Rs. 3, 500 
to Annamalai Chetty. Unless we can say that 
this finding is wrong, the defence fails, Now 
the evidence put forward by the’ defence as 
fo the dates and ciroumstances in which these 
two payments were made is of a most ansatis- 
factory character and fails in my opinicn to 
show that there was any idea of making these 
payments when Exhibit IL was executed. : 
Exhibit II mentions that Rs. 7,500 was to 
go in satisfaction of Annamalai’g, mortgage 
but says nothing of the balance being paid, 
Rs. 8,500 to Annamalai, and Re. 3,000 to. 
‘Ramachendra Naidu, and the a vidste as to 


why théy were not mentioned is most un- 


satisfactory. The defendant says it was in- 
tended to enter them. Annamalai gays the 
writer of the’ deed was told to enter the: pay- 
ment to him” but did not ‘do 80. Sheikh 
Davood, one of the judgment-debtors, says 
the payments.were not entered because it had 
not yet been settled- how much was to be 
paid to each creditor. It is also curious if 
Exhibit IJ and the endorsement on Exhibit. 
XVI formed part. of the same transaction,- 
different writers of the deed and the endorse- 
ment should have been employed. The Ad-- 
vocate General went further and contendéd, 
that this was a fictitious debt, that the. 
mortgage debt due under Exhibit XVI, a 
mortgage for Rs. 5,000 dated the 20th May 
1893 to Aanamalai, had previously been 
discharged or released, but in my opinion . 
he failed to prove thie, although if is no. 
doubt strange that Rs. 1,995 should have 
been paid for principal and interest in Oc- 
tober 1695 as shown byan endorsement of that 
date, but that there should have been no, 
farther payment until the 2nd April 1903,- 
the dateof Exhibit II. But, for the reasons ` 
already given, Iam not satisfied that the. 
endorsement in Exhibit XVI or the payment. 
therein mentioned were really made on the 
2nd April, the date of Exhibit II. I am 
equally unable to believe that the payment of. 
Rs. 8,000 to Ramachandra was contemplated 
at thetime. And I aia not prepared. tO gogo. 
far as the Subordinate Judge in accepting 
the endorsement on Exhibit 1X, the mortgage 
to Ramachandra, as stating that Rs. 8,000. 
was actually paid him on the bih April. The 
terms of the endorsement are suspicious and it 
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is not made by’ Madarsa, the head of the 
family, bat Pakkiri and Sheikh Davood, which 
suggests it was got up after Madarsa’s death | in 
Dacambar 1903. Madarsa was managing the 
businessand had gone 10 miles on the 8rd April 
to register Exhibit Il. Again nothing could 
be more unsatisfactory “than the evidence as 
to how this payment cams to ba made, Rama- 
chandra, defence witness No. 8, says the 
monsy was broaght him by Periasamy “his 
agent but he cannot say when. He used to 
keep documents such fas his mortgage, Ex- 

hibit IX. He cannot say when he gave 
it to Periasamy. Periasamy gives no ex- 
planation ås to how he came to receive 
payment or to have Exhibit IX ready with 
him for endorsement. He says payment was 
. made to him at Annamalai’s house. 
judgment on the earlier claim petition where 
neither Periasamy nor Ramachandra was 
called shows that quite a different story was 
then set up and probably dropped because it 
could have been shown to bea concoction. 
Exhibit X, Ramachandra’s accounts, do not 
seem to me to prove anything. Exhibit Xb 
is from the lst April 1903 to the 3ist March 
1904 and is kept forspurposes of income-tax. 

The writer is not called and there is no evi- 
dano3 when the earliest entries were made 
and they may well have been made aba much 
later date than the 5th April. Taking the 
transactionin Exhibit Ll to be what it purports 
to baon the face of the document, so far as 
the recipients of the consideration are con- 
cereud, the evidence that it was anything 
else seam3 to mə unsatisfactory and .unreli- 
able. Iam unable to differ from the conclu- 
sion arrived at by the Subordinate Judge that 
it was intended by the’ jadgment-debtors to 
defeat and delay their creditors, 


“The next question is, is the sale voidable 


against the defendant as transferae P In these 
cases it has-been held by Jenkins, ©. J. and 
Aston, J. in Amarchand Jethabhai v. Gokul 
Bapu (7), that it lies on the transferee to 
rove Fo od faith on his part and consideration: 
‘If, however, it be proved that there was a 
viliable consideration adequate to the oc- 
casion, the Court will be slow in ordinary 
circumstances to hold that there was no 
good faith.” Bearing this last consideration 
in mind, I am still unable to hold that 
there was good faith in Annamalai who 
advanced part at least of 
(7) 6 Bom, L. R. 142, 


@ 


The > 


the purchase 


87 
money and sine &  preponderating 
interest under the mortgage, Exhibit 


XV, in the lands: conveyed: by Exhibit IF, 
Ag regards the defendant also, I am unable, 
on the best consideration I can ive to the case, 
to hold that he has shown himself to be a 
transferee in good faith. For reasons already 


' given I cannot regard him as a purchaser in 


the ordinary course of business, and I am 
even constrained to question whether the real 
nature of the transaction as between him and 
Annamalai is before the Court. If not, this 
18 a strong indicium of fraud. The hasty 
manner in which the price was fixed without 
any valuation of the arrears, ploughing cattle 
and other things he was taking over'in addi- 
tion to the land, and the hurried registration 
also indicate that he knew all the facts and 
prevent me from differing from the Subordi- 
nate Judge on this point. 

The Subordinate Judge has held.that the 
properties conveyed by Exhibit II were the 
exclusive property of Madarsa, but he gives 
no reasons for his finding. The contentions 
of the parties are set out in paragraphs 93 to 
95 of the judgment, and the conclusion I 


_ have come to is that both the suit properties 


belonged to the family and not to Madarsa 
Rowther alone ag did the business in which 
they were engaged. The decree, which tha 
plaintiffs were seeking to execute, was only 
against Mahomed Rowther and Sheikh Davood 
bat the present plaint states that the busi- 
ness was baing carried on by them on bs- 
half of the family, and the family 
were heavily indebted to the plaintiffs as 
well under other bonds ‘in respect of which 
debts decrees have been obtained, and this 
is borne out by Sheik Davood’s evidence, as 
defence witness No. 5. In these circum- 
stances, I have come to the conclusion that 
Exhibit IL was executed by the other parties 
also for the purpose of defeating and de- 
laying their creditors including the plaintifs 
though not of course in respect of the pend- 
ing execution on which they were not liable. 

The next question is as to whether the de- 
fendant is entitled to a charge upon the pro- 
perty for the amount of Rs. 7,50) which he 
paid in discharge of Annamalai’s mortgage 
decree. In Ohidambaram Ohettiar v. Sami 
Atyar (8), it was held that a transfer of a 
decree intended to defeat and delay creditora 


was wholly void and that the transferee wag 
a 16 M. In J. 427; 1 XL L. T. 351, 
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not entitled ‘to execute it jointly with the 
transferor on the ground that the consider- 
„ation for the transfer was the discharge by 
the transferee -of some debts actually due by 
the transferor. In fhat case the transferee 
had merely paid off certain debts due by the 
‘transferor. Here he has discharged a valid 
‘mortgage previously binding on the property 
and I do not think it would be equitable to 
‘give the plaintiffs the relief they ask for ex- 
cept upon the terms of giving the defendant 
a. charge for the Rs. 7,500, which he has ex- 
pended in discharging the mortgage decree 
against’ the suit property, but this again 
must. be conditional on the' payments of 
Rs. 7,500 being certified by Annamalai if ha 
has not already done so within one month of 
the receipt of this decree by the Subordinate 
‘Court. The decree.of the lower Court must 
also admittedly be, modified with regard to. 
‘the defendant's purchase under Exhibit VI 
--which has by mistake been included in the 
decree. ` The parties will pay and receive pro- 
portionate costs throughout. 

Miller, J.-—I agree that, if it be found that 
the vendee -assisted the vendors to convert 
their land into cash to enable them to keep 
it out of the hands of their creditors, the sale 
will be voidable under: section 53 of the 
‘Transfer of Property Act: and J agree also 
that in the present case the vendee ought to 
be allowed acharge.on the land sold to the 
amount of Rs. 7,500, and as to the terms on 
= which the charge should be allowed. 

I have‘had greater. difficulty in maa 
the evidence as sufficient. to estdblish a case 
under section 53 of the: Transfer of Property 
“Act, but Lam not prepared to dissent from 


` . my learned brother’s conclusion. J, therefore, 


agree in the modification of the decree pro- 
posed by him. 
Decree modified, 





Br nadae 


ED (8.0. 140. W. N. 85.) 
4 CALCUTTA HIGH COURT. 
; | ORIGINAL Crv Sum No. 796 or 1907.: 

.  Decemher4, 1908. ~- 
‘Present :-—Mr. a Fletcher. 
SATYENDRA NATH BOSE— Prants 
versus 


ANIL CHANDRA GHOSH— DEFENDANT. 
Lease, agreement to—Registration not necessary tf no 
- present demise—Registration Act (III of 1877), 88. 8, 17 
4 AG 49—- Transfer sof Irorerty Act Oy of 1882), 
8 


INDIAN CASES, i ; 
BATYENDRA NATH BOSE V. ANIL CHANDRA-GHOSH, gi ; 


perty Act provides :— — 





' An unregistered agreement dated September 15, 


provided for the grant of a lease for fivd- yenara 


commencing from the next day, and also that the 
tenant should get a proper galul:yat regis ab his 
own cost goon. On the failure of the landlord (to exe- 
cute and register the lease, the tenant brought a suit 
for specific performance and tendered the agreement 
in evidence: A 
Held, that, unless an agreement operated asja pre- 
sent demise, it does.not of itself create any interest- 
or charge on-the property agreed to be demis d; and 
as the agreement in question was not to operate on 
the day thatit was executed, it did not operate as 
a present demise, and consequently, it could be given 
in evidenco for the purpose of enforcing speciflc per- 
formace of it without its having been registered under 
the provisions of the Registration Act. Do 


. Original suit. : T os 

Mr. N. Strear, for the Plaintiff. 

Mr. O. O. Ghose, for the Defendant. 

Judg ment.—In this case, the|plain- 
tif sues for specific performance of an agroc- 
ment to execute and register a lease and ten- 
ders the agreement in which the terms are 
embodied. . 

, The defendant objects to the agreement on 
the ground that it has not been registered in 
accordance with the provisions of the Regis- 
tration Act. -The agreement is dated thé 
16th September 1906 “and provides. fdr the 
grant of a lease to the plaintiff for a period of 
five years commencing from the next day, f.e.} 
ist Assin 1813, B. S. On the day that the 
agreement was executed, it was not to operate 
nor could it have éperated, asa present de- 
mise to the plaintiff ; and the agreement alsó 
provides that the plaintiff should geb “proper 
qabuliyat registered at his own costs son.” ` 

The defendant says that the agreement is, 


within the meaning of the Registration! Aot, 
not admissible in evidence “as it is mot 
registered. The sections of the egis- 
tration Act he relies on are first, section 8 
which says that “lease” includes “an Agree- 
ment to lease.” ' Secondly, section 17 sub- 


section(d), which says that ‘leases of immov- 
able property from year. to year or f fbr any 
term exceeding one year or reserving a yearly 
rent must be registered, ” and thtrdiy, section 
49 which provides - ‘no document requin pà by 
section 17 to be registered shall be received 
as evidence of any transaction affecting im- 
movable property unless it has been previ- 
ously registered.” It has been pointed ont 
that an agreement to lease of’ this nature is 
really cn agreement for sale of the premises 
motanto. Section 54 of the Transfer o Pro- 
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HARO CHANDRA PODDAR Y. CHANDRA NATH, 


r. 4A contract for the sdle-of immovable pro- 
perty is a contract that a sale of such pro» 
perty”’-shall taka place on terms settled “be- 
tween the parties!’ ` - 

“Th does not, of itself, òreate any interest 
in or charge on such property.” 

c. I “think, thérefore, that unless the agree- 
ment in the-present-. case operated. asa pre~ 


, sent demise it does not, of itself, create any 
interest- in or charge ‘on the property pores 


to be dismissed. .. . 

. That beiñg 50, I think, this acted can 
pe. given in.eyidence for the purpose of enforce- 
mg speeific performance of it without its hav- 
ing been registered under the provisions of the 
Registration Act:, oo ' 

“It is not’ necessary in this caye to consider 
ihe conflicting decisions, or decisions said to 
be conflicting, in Purmananddas Jivundas v. 
Dharsey. Virjs : (1) and Konduri ` Srinivasa 
‘Oharyulo’ v.-Gottumukkala Venkataroju- (2), 


ps to-whether an ‘agreement for sale, when. 


not ‘registered, ‘can be given in evidence for 
a cellateral purpose,. viz., ‘for the purpose 
of. maintaining an action on the contract and 
not for the purpose of claiming any interest 
on the property under or by virtue of ‘the 
contract. 

. As at present advised, era I should 
prefer to follow the decision in Konduri Sri- 
nivasa -Charyasu v. Gottumukkala Venkata- 
raju (2), rather than the decision on 
Purmannddas Jivandss v. Drarsey Virj (1). 

Lotter admitted and marked Ex., A. 


Appeal dismissud. 
` (L210 B. 101... > 
. (2) 17 M L. J. 218. 
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(s.o. 14 0. W. N- 11) ae 
' CALCUTTA HIGH COURT. 
Secoyo Crvm APPBAL No, 2470 o 1907. 
Jano £, 1909. 
` Present: —Mr. Justico Coxe and Mr. Justice 
Chatterjee. 
HARO CHANDRA PODDAR—] 
Derexpant No. 2—Appanuayt) 
PCT SUS 
| UMESH CHANDRA BHATTAOHBRJEER 


AND ANOTHEB—PLAINTIFFS— RESPONDENTS. | 

Mortj173—~Ozsuptnsy hliny, not trarsfera5ls —Pur- 
chase by co-shirar landlord—Suit by mortg1733—Pur- 
chaser not entitled t? regist. 

A co-sharer landlord, who haz parchased a non- 
transferable: ocsapaacy holding in execution of a 
dacrse! of his fown, }without_ ‘tha Flandlord’s pn 

o 
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x 
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~ 
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using’ the term “landlord” in its proper signification 
ofthe whole body of landlords, cannot resist tha 
Buit, brought by a mortgagee of the holding on his 
mortgage, on the plea that the holding is nob trans. 
ferable. 


Aysnuddin Nasya vy. Srish Chandra Bansnji 110. T 
N. 76, followed. 

Appeal from the decrees of the Sab- j adge 
of Tiparah, dated August 19, 1907, reversing 
that of the Mansif of Brahmanberia, dated 
January 9, 1907. — 


Moulyi Serajul Islim ‘and ‘Babu’ Jyotish 
Chandra Sarkar, for the Appellant. 

Babn Taraktshore Chowdhury and Govinda 
Chandra Dey Roy, for the Respondents, 


Judgment.—The plaintiff in this case 
sued on a mortgage ofa holding snd was re- 
sisted by a co-sharer landlord who had pur- 
chased the holding in execution of a deorae of 
his own.- This defendant pleaded that the 
holding was not transferable. The Subordi- 
nate Jadge following Ayenuddin Nasya Y. Srish 
Chandra Bansrji (1), held thatthe question of 
transferability did not arise and decreed the 


suit, modifying the decision of the Munsif. 


The landlord defendant appeals, : 


We think that under the circumstances of 
this case the decision ofthe learned Subordi« 
nate Judge is right. The case cannot be dis- 
tinguished from the ruling cited above for it 
makes no real difference whether the defens 
dant in asuit of this nature is a cə- sharer 
landlord or a tenant who claims under a lease 
from e co-sharer landlord. A tenant in sach 
a case would bə entitled to plead his lessor’s 
rights to object to the plaintiff’s purchase, 
if his lessor had any such right. Hera the 
-defendant himself is a purchaser without. the 
the landlord's consent, using the term land: 
lord in its proper signification of the whyplé 
body of landlords. He would never Havé 
been made a party to'this suit, if it had not 
been for this purchase. But heis defending 
the suit, notas a purchaser, bat under his 
original title as co-sharer landlord, which ‘ig 
not questionedin the suit at all. Assuming, 
though not admitting, that he might conceiv- 
ably resist the plaintifft’s claim, so far as it 


- affected-_the extent of hi3 interest as a landlord 


in the land in suit, wa think the roling cited 


is a clew aatboriby that he canasb resist the 


plaintiff's whole claim, which is tha only 
qaestion raised in this suit. Therais no da. 


| cision exrvetly in point to support tha appal- 


. (D 11C. W.N. 78. 


~ 


a AO: 
RONENDBA NARAIN ROY V. KISHORI LAL BOY, 

lant’s contention, for the decision in Acha- 

nulla Sarkar v. Salemonessa Bibi (2), ‘quoted 


by the Subordinate J adge is not anthorita- 
_ tively reported and the facts are not fully 


stated. In these circumstances we do not’. 


think that the appsal should prevail and dis- 
_ miss ib with costs. 

_ Appeal AN 
T @) 9 0, W. N. xxiv, AN 


(a. c. 14.0. W.N. 78.) 
CALOUTTA HIGH COURT. 
Ricca REVISION Cass No. 432 or 1909. 

- July 14, 1909. 
Ga :—Mr, Justice Coxe and Mr. Justice- 
Ryves. 
“Kumar RONENDRA NARAIN ROY 
AND OTHERS—-38D PARTY—PRTITIONERS 
versus : 
KISHORILAL ROY CHOWDHURI and 
OTHERS— AND AND Ist PARTIES-—OPPOSITB 
PARTY. 


` Oriminal Procedure Oode (Act V of 1898), a. 145 — . 


Orders under section not to bs exesuted by Magis- 
trates—-Pros ceedings after final order, ultra vires. 

' There is no specific provision in the Criminal Pro- 
cedure (ode authorizing a Magistrate to take proceed. 
ings in the nature of execution after passing orders 

: under section 145. All proceedings after the ‘decision 
of the case are ultra vires, , 


Rule against the order of the Additional 
District Magistrate of Dacea, dated February 


19, 1909.. 
.. Mr. P.L. Roy and Babu Akhil Bandhu Guha, 
for the Petitioners. 


“Babus Dasarathi San jii and Surendra Nuth' 


' Ghoshal, for the 2nd Party. 

' . Babu Brikuntha Natà Das, for the lst Party. 
_Judgment.—tThis case arises out of 
certain proceedings taken by the Magistrate 
of Dacca after decision of a case under section. 
145, Criminal Procadare Code.~ In August 
z 1908, the Deputy Magistrate, Babu G. Q. 
Banerjee, declared the first and the third 
parties to those préceedings to be in posses- 
_sion ofthe disputed property and forbade all 
disturbance of their possession. Subsequently 
possession is said to have been given by the 
Police by planting bambsos. Difficulties, 
however, still existed and we are told that in 
consequence Babu G. 0. Banerjee held a local 
enquiry and thereafter again put the first 
and third parties in possession. Thereupon 
the second party complained that the pro- 
perty of which possession had been delivered 
was not identical with the property that was 
the subject of the proceedings. Further 


œ INDIAN CASES, 


[1910 
, BRJOY'MADHUB v. OHANDRA NATE: 


enquiry, was made ‘but meanwhile’ the third 
party obtained this rule on the - District 


. Magistrate and onthe Opposite Party to show 


cxuse why the order‘of the Additional District 


‘Magistrate directing demarcation of the land 


should not be set aside. 

It appears to us that all the proceedings 
after the decision of the erse by Babu G.C: 
Banerjee are ultra vires. There is no specific 
provision in the Codé anthorising a Magistrate 
to take proceedings i in the nature of execution 
after passing orders under section 145. Appar- 


ently disobedience to such orders. can be dealt 


with by prosecntiou: ‘ander section 188, I.F.C. 
[See the caseof Golick Chandra Pal v. Kali 
Oharan De (1) 1. But it is doubtful whetaer 
they could be otherwise enforced. Form No.22, 
Sch. V, Criminal Procedure Code, shows how 
a formal order declaring possession and 
forbidding disturbance is to “be drawn up and 
it contains no such‘ ‘lange as we find in the 
orders on the records of ‘this ‘case ‘directing 
the Police or any | other officer ` to deliver 
possession to any of the ‘partiés. “Te ‘appears 
to us, therefore, that the proper order to pass 
in this case is to sétiaside all the proceedings 


‘of the Magistrate subsdquent't tothe 28th, of 


August 1908. A formal crder embodying She 
decision, of ‘Babu oC, Banerjee, ' ‘ Deputy 
Magistrate;* may Bodra wii i up in Form No. | 


"22: but that form must bo strictly adhered ‘to 


nad the description. ‘of the ‘property shoald 


i follow the description given in the procead- 
ings. 


“If after that" any person disobeys the 
order under ‘séction 145, ‘he-will’-be liable to 
prosecution under ` section 188; I. P. 0.’ But 
it will be for the-Court dealing with the case 
to determine whether ‘or not he has actually 
disobeyed that order. 

The rale i is made absolute in these terms, 
| ‘Rule made ape 


t 


M 


(acc. 14 0. W. N. 80.) 
CALCUTTA HIGH COURT. : 
ORIMINAL Revision No. 62 or 1509, 
April.17, 1909. 
Present:—Mr. Justice Caspersz and 
Mr. Justice Ryves. 

BRJOY MADHUB CHOWDHURY 
AND ANOTHER—Ist PARTY— PETITIONERS 
versus 
CHANDRA NATH CHUCKERBUTTY 


-AND OTHERS ——2ND PARTY — OPPOSITE Party. 
Criminal Procedure Uods (Act Y of a ag, 145, 


(1) 180. 176. ` 
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CHINNAYA ASARI t. ANNAYAPPA MOONIAPPA MUDALI, 
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148— Suficient time given to parties—Om'asion to ad- 
, duce evidence—TIts effect. ` 

Tn a cage under seotion 145 of the Oriminal Pro- 
‘cedure Code, neither party filed written statements 
or adduced any evidence, and an interval of more 
than two months had elapsed from the date of 
the initiation of the proceedings, and the Magis- 
trate attached the land in dispnte under section 146: 
~ Held, that the order was not without jurisdiction. 

Sheikh Mansar Als v. Ma‘tullah, 120. W. N. 896; 
8 Cr. L.J. 202, distinguished. 


Rule against the order of the Extra Assis- 


tant Commissioner’ of Sunamgunge, dated ` 


November 7, 1908. 

_ Babu Sasadhii Roy, for the Petitioners. 

~ Judgment.—tThe case of Sheikh 
Mansêr Ali v. Matiullah (1), upon , which the 
learned Vakil for. the petitioner relies, was 
one where the Magistrate had not given 
sufficient time for regular proceedings to be 
followed, and the learned Judges, therefore, 
get aside the order, attaching the subject of 
dispute, under ‘section 146, Criminal Pro- 
cedure, Code. A, similar. order has been passed 
in the cage ROW , before us, ; ‘but we are of 
opinion,thatt ‘the Extra Assistant Com: missioner 
of Sunamgunge did g give ‘sufficient time to the 
parties... He ‘drew, up proceedings on the lst 
September 1908, , but, tke partier did not ‘file 
written statements, and : ` the first party,, the 
petitioners, prayed, ‘for a local investigation. 


of two day’s journey from ‘Sunamgunge. , As 
neither party adduced any evidence, and an 
interval of more than two. months had elapsed, 

the. Magistrate on, the 7th November passed 
an order under section 146 of the Code. "We 
are constrained to say that such an order was 
not without jurisdiction. 

We accordingly discharge the rule. 


Rule a ae 
D 12 0. W. N. 898; 8 Or. L. J. 2 


< 





MADRAS HIGH COURT. 
ÅFPRAL ÅGAINST APPELLATE ORDER No. 51 
or 1908 
August 12, 19093. ` 
Present : :—Mr. Justice Munro and Mr. Justice 
Abdur Rahim. 
K. OHINNAYA ASARI—ApPELLANT 
versus 
_ ANNAYAPPA MOONTAPPA MUDALI 
~ AND ANOTHER—-RESPON DENTS. 


‘ Hereditary Village Offices Act (Mad, Act IIT of 1895), 


sg, 8, 5— Blacksmiths inam in a “proprietary estale, 
whether liable to be attached in ewecution of a decree 

An inam land in a proprietary estate attached to 
the office of a village blacksmith is liable to He 
attached and gold in execution of a decree. 

By section 3 of the Hereditary Village Offices Act, 
the village offices mentioned in class 4 of that sec- 
tion, if they are offices in proprietary estate, are ex- 
cluded from the operation of the Act as provided for in 
clause 3 of section 8. 

Rajah of Vizianagaram v. Dantivada Chelliah, 28 M. 


84, distinguished. 


Appeal against the order of the District 
Court. of North Arcot, dated the 3rd day of 
January 1908 in Åppeal No. 183 of 1907, 
preferred against the -order of the District 
Munsif of Tirupati in E. P. No. 3522 of 1506 
in O. S. No. 62 of 1908. - 

Facts.—The facts are sufficiently clear 
from the following judgment of the Distriat 
Munaif :— 

“The defendant contends the property hy- 
pothecated is tnam attached to the office of 
village blacksmith, and under section 5 of 
the Hereditary Village Offices Act (Mad. ITT 
of 1895), such emoluments cannot be sold by 
any ‘Court, The plaintifi’s Vakil says that 


_the Act'does not apply to this office as class 


(3) of section 3 excepts the offices forming 
clause (4). The land in dispute and. the 
office are in a _proprictary estate. 


-That prayer ; was not acceded, to, because, as ve The question is whether the office is ex- 


we find, in the explanation now, submitted," 
the disputed land was situated at a distance | 


cepted from the operation of the Act. 

J think that, as contended by defendant’s 
Vakil, the fourclassifications have been adopted 
only for the sake of convenient reference in 
the body of the Act wherein subsequent pro- 
visions are to be found and that it was not 
intended to exclude that class of offices from 
the protection given by the Act. Class 4 
includes the office in question and may refer 
to villages, both proprietary and otherwise. 


“Ib cannot be the policy of the Act to make 


the emoluments in class 4, if such be situated 
in 4 proprietary estate, subject to being 
seized and sold in éxecution of decrees to the 
prejudice of the village community. If it were 
so intended, clause 4 would contain an excep- 
tion too as TEKA proprietary estates, Hajah 
of Vizianagaram v. Dantivada Ohelliah (1) is 
direct authority to the contrary, for such an 
objection was not taken there. 

Even if the Act did not apply, I think 
that as a right of personal service, clause (f) 
section 205, Civil Procedure Code, the plaint 
Jands would be exempted from sale (compare 

(1) 28 M, 84 


42 
MUTHUSAMI MUDALIAR ©. MASILAMANI. ~ 
Fasmanasawrmi Naidu v. 'Ramgamma.) 


The petition for salo is, therefore, dis- 
' missed.” 

On appeal the District Judge set aside the 
order of the Munsif 1 in the following judg- 
"mënt: — 

“The point for decision in this appeal is, 
“whether an inam land in a, proprietary estate 


‘ attachied:to the office of village blacksmith 


18 liable to be attached and sold in execution 
of a decree. 4 
Section 5, Act ILL of 1895 prohibits the 
attachment aud sale of emoluments granted 
for the performance of daties connected with 
‘the- collection of revenue and maintenance 


of order and the question for decision is 


“whether a blaksmith’s tnam in a proprietary 
estate is governed by section 5 or by Act IIL. 
of 1895 at all. In my opinion the Act does! 
mot extend to such inams. Section 3 of the 
Ket makes the Act applicable.to Hereditary 
Village Offices in proprietary estates, but 
from the operation of this clause are exclud- 
‘ed the offices forming class 4 and that village 
‘blacksinith’s ofico is expressly mentioned as 
‘No. 2 in class 4. The only meaning- that 
‘J think can reasonably ba attached to this 
‘is that-the Act does not apply to the office 
of. the village - “blacksmith ina proprietary 


-eatate or to the other six offices mentioned in 


class 4. For the respondent reliance is plac- 
‘ed on the case of Rajah of Vistanagaram v. 
Dantivada Ohelliah (1). There, the office in 
‘question was that of a sarpenter which is 


“No. 1 in class 4 of section 3, bat the report 


does not expressly mention that the office 
was one in 8 proprietary estate. The mere 


` faet that the-dectee-holder was the Rajah of 


Vizianagaram does not, as contended by the 
respondent's pleader, justify the inference 


| ‘that it was'a case of a proprietary estate vill- 


‘age office. Moreover, ‘the argument before their 


‘Lordships in that case was that as between 


the parties to a decree, the order for sale 
“(iri a mortgage decree) must be carried out 
notwithstanding the prohibition- of law relied 
on. The applicability of the Act and of the 


. -—prohibitory provision in section 5 appear 


to have been’ assumed or admitted. 
The ruling is not, therefore, on all fours with 
the one under yoni. I think by section 3 
the village offices mentioned in class 4, of that 
section, if they are offices in a proprietary 
estate, are excluded from the operation of the 
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-anagaram v. Dantivada Ohelliah (1), 


‘marriage as valid, then it ia e legal 


'- - 3910 


T Ey 


~~ 


-Aot as provided for in clause 3:of-section 8.” . 


I, therefore, reverse the order of the Dis- 
trict Munsif and hold that the inam land ip 
question is liable to be attached and sold in 
execution of the decree. Respondent to pay 
appellant’s costs in both Conrts.” 

The defendant appealed to the High Court. 

Judgment.—wWe nave no doubt that 
the District Judge has properly construtetl 
section 8 of Act III of 1895, Rajah of Vizi- 
is relied 
upon but then the fact -that the -office was 


that of a village carpenter in a proprietary 


estate seems to have escaped notice. 


| This appeal is dismissed with costs." ' 7 
Appeal ne 
. . MADRAS HIGH COURT. 4 


- Sgcoxp Crvm APPrAL No. 820 oF 1908.» 
December 1, 1909. ~~ OO 
Present:—Mr.:- Justice Sap kayan Nair and » 
Mr. Justice Abdur Rahim. i 


aaa SAMI MUDALIAR ANp ANOTHER’ 


APPRLLANTS | 


DET EUS 


MASTL AMANI AND oreo eee neat 

Marriage—Hindu Law--Custom—Keaikolar Coma 
munity —Marriage betweena Hindu Sudra male ard 
‘a female convert from Christianity—Validity of marri- 
age-——Civil Courts Act (IIT of 1873), s. 16—Ohristian 
Marriage Acts XV of 1872 und V of 1865—Kffect of. 
Christian marriage on inheritance" Rudra” and “caste”, 
meaning of. 

The marriage of a male Hindu Sudra with a female 
convert from Christianity, performed according 
to the formalities prescribed by the Hindu Law, 


r 
` 


dis valid. 


It is valid according to the usage prevalent among 
the Kaikolar Community. 

Such a marriage isin conformity with Hindu Law 
which does not prohibit marriage between any per- 


- ons who are not Dutjas-or twice-born persons. . 


“When a caste, of which the parties contracting 

the marriage are accepted members, recognixes the 

marriage under 

Hinda Law, hongi it may be opposed to the Dharma 
Bastras. 

Where iha religious and legal consciousness of & 
Community recognizes the validity of a ‘certain 
marriage, it cannot be discarded on account of its re- 
pagnance to ‘the system of law by which the Commu- 
nity is generally governed. 

Ha marriage is valid under ordinary Hindu Law, 
the parties contracting the marriage will be deemed 
to have been legally married though such -marri- 
age is opposed to the rules of the caste or community 
to which the parties belong. 

. Though it isa rule = pen that a persdn canhot 


2 
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MOTHUSAMI MUDALIAR V, MASILAMANI. 
alter the law’ of succession applicable to himself, it 
is now settled in India that he may change it by 
~conversion, to another religion, when prima fasie he 


will be governed by the laws of clas a presorik- 
əd by that religion. 


Seaond Appeal against the decree of. the 
Subordinate Judgé’s Court of Tinneyelly in 
Appeal Suit No. 364 of 1995, presented 
“against the deorée of the Court of the District 


Munsif of Tinnevelly in Original Suit No,’ 


290 of 1904. 
Judgment. 

Sankaran Nair, J.—The plaintiff sues ta re- 
cover possession of certain properties claiming 
to he the reversioner of Avudanayaga Muda- 
liar, the last male owner thereof, from the 
‘alienees of the lst defendant who claims to be, 
but according to the plaintiffis not according to 
Hindu Law, his widow,, as at, the time of her 
marriage and till her husband’s death she 
was a Ohristian, or inthe event of thé Ist 
defendant's title as widow to the property 
being established, for » declaration that the 
‘alienations by her are not binding on the 
‘reversioners. The lower appellate Court 
has found that the plaintiff has established 
the relationship alleged by him and that 
the alienation by the first defendant waa 

not made for purposes which would justify 
a widow under Hindu Law from alienating 
. thè- property. The only question, therefore, 
‘for decision is whether the Ist defendant is 


the widow of the deceased entitled to` his- 


property under the Hindu Law. In that case 
the plaintiff would not now be entitled to pos- 
_ ession. The lst defendant was a Christian 
before her marriage tothe deceased Avud- 
` anayaga. The Subordinate Judge accepts 
the defence evidence that the marriage be- 


tween her and Avudanayagam, a Hindu ` 


belonging to the Kaikolar class, was perform- 
‘ed according to the formalities prescribed by 
the Hindu Law ; a Brahmin priest officiated 
‘at the marriage, the Homum was performed, 


‘and the Tali was tied round the neck of the > 


‘bride. They lived together as husband and 
wife for about 30 or 40 years from the date 
‘of marriage to the death of Avudanayagam 
in 1901. They were living with his parents 
as members of: one family. She lived, as -a 
Sivite Hindu like her husband. They were 
not treated as outcastes or putont ofcaste. The 
members of the Kaikolar community includ- 
‘ing the plaintiff associated with them as 
- Hindus and members of their Community. 
The plaintiff and the other members of the 
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‘easte took meals cooked by the lat defen: 


dant. They were also worshipping at the 
temples. They had a boy who was treated as 
a Hindu, When Avnudanayagam died his 
funeral ceremonies were performed by the 
plaintiff's son. These facts are mainly proved 
by the plaintiff's witnesses themselves. The 
common Purohit of the deceased and the 
plaintiff, who is a Brahmin and also the 
Purohit of the Tinnevelly Kaikolar Com- 
munity, proves that the lst defendant took 
part in the religious ceremonies performed 


by her husband ab which he was the oficiat 


ing priest, 

The validity of this marriage is assailed on 
various grounda. 

. Itis first contended that the Ist defendant 


` was.a Christian at the time of her marriage, 


which is, therefore, nulland void under the 


ChristianMarriage Acts of 1872 and 1865. Thia 
- question was not raised in the Court of first 


instance. If, therefore, the lst defendant was 
a Christian’ ier she was married, without fur- 
ther enquiry it cannot be decided whether the 
marriage took place while the Act of 1865 or 
1872 was in force. But it is unnecessary to 
consider that question as there is no doubt 
that the first defendant became a Hindu when 
she married her husband. She was a Roman 
Catholic Christian before her marriage. She 
removed the cross from herneck. Her foreh end 
was smeared with Roly ashes. The Brahmin 
priest made Homum and had the tali tied round 
her neck, or in other words with her husband 
she accepted his religion also. The question 
then is whether a -marriage of a Hindu with 
a convert from Christianity is valid.. It ige 
contended by Mr. Ramachandrier that it is 
valid both by custom and the general law 
of the land. The Subordinate J udge holdg 
that no custom has been proved to. validate 
the marriage and even if proved, the custom, 
cannot be upheld as repugnant to Hindu Law, 
The District Munsif recorded his finding in 
these terms: “The evidence let in the case 
shows the prevalence of the practice of Hindus 
marrying Christian girls according to Hindy 
rites and such girls after their marriace 
following the Hindu religion.” The Sub- 
ordinate Judge in appeal holds that “the 
worthless evidence of a couple of witnesses 
who have no clear conception of what they 
are talking about, is altogether insufficient to 
establish. a custom.” It is difficult to under- 
stand the Subordinate Judge. If he is referr- 
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ing to the evidence of the four defence 


Witnesses as worthless, he has entirely ignored 
the evidence given by the plaintiff’s witnesses 
themselves and the facts admitted by the 
plaintiff which go very far to, if they do not, 
prove the custom. The plaintiff as his own 
first witness admitted in cross-examination 
that “among Mnudalies, Christian girls used 
‘to be married, if no other girls would be 
available” and’ in re-examination said: ‘If 
mariages ‘of Christian girls be made uccord- 
ing to Hindu religion, Hindus will go and take 
meals.” He proves that one Ponnammal, dau- 
ghter of Antony, a Christian, matried a Hindu, 
Pichakannu Mudaliar and succeeded to the 
| property of her husband who died without 
any issue. Her sister was married to another 
Hindu Sivite. One Chinna Muttoo married 
a wife who was a Christian. His son who 
predeceased him was Sivite and she succeed- 
ed to his property. He refers also to one 
Myvelnu Mudaliar whose mother was a 
Christian woman. The plaintiff’s son and 
daughter were married by members of these 
families. Another witness, plaintiff’s 5th 
witness, proves that one Arumazi, daughter 
of a Christian father Samuel, was married to 
a Hindu according to “Hindu rites. He 
saya she went to Christian Church before 
marriage, after marriage she would smear 
‘ashes to her forehead. Her daughter was 
married by the witness’s son a Hindu. He 
refers also to another intermarriage where 
both parties remained Hindus after marriage. 
He states that according to usage, “if a Chris- 
tian girl be married by a Hinda, she would 
follow her husband’s religion.” The plaintiff’s 
*6th witness admits that his brother-in-law, a 
Hindn, married a Christian wife. Thisevidence 
given by the plaintiffs witnesses strongly 
supports the defence evidence which proves 
the usage. The evidence establishes beyond 
all doubt that according to usage the members 
of the Kajikolar Community in that locality 
used to marry girls who were Christians, 
who lived as Hindus after their ‘marriage, 
were accepted as members of the community 
to which their husbands belonged and were 
allowed rights of inheritance under the Hindu 
Law. The learned pleader for the respond- 
ents did not dispute these facts which prove 
the custom. The practice is not shown or 
alleged to be recent, Considering that the 
Catholic Christian Community is an ancient 
community and their converts did not always 
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give up caste on conversion, there is nothing 
improbable in the plaintiff's evidence that it is. 
an ancient custom. The pleader for the respond- 
ents contended that the custom is so utterly 
repugnant tothe Hindu Law as declared by 
the Courts and in the Dharma Sastras that it 
should not be recognized. The Judicial Com- 
mittee has held: Under the Hindu system 
of law clear proof of usage will out-weigh 
the written text of the law” and under the 
Madras Civil Courts Act, section 16 of Act IIT 
of 1873, any proved custom about marriage 
must bo upheld. 

Apart, however, from its validity as being 
in accordance with custom, I am alfo of 
opinion that the marriage is valid under Hindu 
Law. It has been settled by a uniform course 
of decisions in this Presidency that marriages 
between members belonging to different 
divisions of the Sudra caste are valid. See 
Pandatya Telater v. Puli Telaver (1), Indernn 
Valungypooly Taver v. Ramasawmy ‘Pandia 
Telaver (2), where the husband was a Marava 
andthe wife was of Pareevara, aninferiorclass, 
and Ramamani Ammal v. Kulanthas Natchear 
(3), where the wife was a Vellala, a superior 
class, and the husband was of an inferior class. 
These decisions have since been followed. In 
Calcutta, Bombay and Panjab, the same view 
is now accepted. See Upoma Kuchatn v. 
Bholuram Dhubi (4), Fakirgauda v. Gangi (5), 
Haria v. Kanhyu (6). In the Punjab case which 
had reference to & marriage between mem- 
bers of sub-divisions of Kshatriyas the ques: 
tion is fully discussed by Chatterjee J. But it 
is argued that as the Ist defendant was a con- 
vert from Christianity she must be tieated 
either as an outcaste or a person who does not 
belong to any caste, and a marriage between 
her and a Sudra is invalid, though marriages 
between different divisions of Sudras might be 
valid. In my opinion the contention cannot 
be accepted. It is difficult to find any principle 
on which any such distinction can be support- 
ed. , The decision in Pandatya Telaver v. 
Puli Telaver (1) was based by Holloway, J. 
on the ground that the classes spoken of are 
the four main castes and not the sub-divisions 
of these castes ; and as the twice-born man 


a 1M H.O. R. 478 
(2) 18M I. A p. 141 at pp 158, 159. 
(3) 15 , 882. 

(4) 14 
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is instructed ‘to ‘marry ' ‘in his ‘own class the 
fair inference is that on one not twice-born 
the precept is not binding. All those who are 
not twice-born “are, thus treated as Sudras. 
Neither the Ist defendant nor ‘her husband 
belonged to the twice-born castes. The learned 
‘Chief Justice in the same case was prepared 
to go further and hold that the restrictions 
on marriage between the castes were only 
directory. In the Caloutta case the wife Was 


‘the daughter of an outcaste and in the Bom. ` 


bay ĉase the parties were Lingayets, who in 


theory recognize no caste, as all who wear 


linggms are equal; and, as they are not twice- 
bern, were treated as of the same caste for this 
purpose. It is clear, therefore, that by 

“Sudras ” it was intended to include all 
Hindus who are not dunjas or twice-born 
classes. This is strictly in accordance with 
Mann, Chapter, X, CL 4. That a boy taken 
in adoption need not belong to any ' casta, 


also supports this view. Shamsing v. Santabaz | 


and Kusum Kumart Roy v. Satya Ranjan 
Das (8). Further in Mayna Bai v. Uttaram (9), 


the children of’ a Brahmin’ woman by a` 


European fathér were treated as Sudras. 1 


clear, therefore, thatthe Ist defendant must ` 


be treated as a Sudra under these decisions 
dthe marriage is, therefore, | valid under 
Hindi Law. 

Ít was -further ` contended, by Mr. Rama- 
chandra Aiyar that & marriage, accepted as 
valid and binding by the community, sect or 
caste to which the parties belong, cannot be 
held to be invalid on the ground that it is 
opposed to the ordinary Hindu Law and the 
marriage in question is, therefore, valid even 
if itis opposed to the Dharma Sahstras. A 
caste for this purpose may be taken to bea 
combination of a number of persons governed 
by a body of usages which differentiate them 
from others. These usages may refer to social 
or religious observances, to drink, food, 
ceremonial pollution, occupation and marriage. 
Some of these ‘usages may be common to 

“others also. The caste is, so far as I know, 
invariably known by a distinctive name for 
identification, ib bas its own rules for internal 
management and has also got power of 
expulsion. The plaintiff and the deceased are 


Kaikolars and they- undoubtedly form a` 


separate caste—the.Tinnevelly Kaikolarsform 


s ub-division of that caste and for our pre- 


m 28 B. 551. (8) 50 0, 999. . 


(9) 2 M. H. O; B 196. 
° 
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sent Sirna may be treated ssa distinct 
caste by itself. 

Though it isa rule of Law that a ‘person 
cannot alter the Law of succession applicable 
to himself, it is now settled in India that he 
may change it by conversion to another reli- 


. gion, when, prima facie he will be governed 


by the laws of inheritance prescribed by that 
religion: a Hindu convert to Mabomedanism 
will prima facie be governed by the Mahome- 
dan laws of inheritance [Jowula -—Buksh v. 
Dharum Singh (10)]. A Hindu convert to 
Christianity could, before the Indian Succes- 
sion Act, retain his Hindu Law or accept the 
law of the Christian Community to which he 
` attached himself. Abraham >v, 
Abraham (11). This was so decided 
on the ground that though it is not competent 
to parties to create as to property any new 
law to regulate the succession to it ab tntestatd 
yet when there are different lawa as to pro- 
perly applying to different classes, parties 
are to ba considered to have adopted the law ` 
as to property of the class to which’ they 
balong.” This reasoning, of course; appliés to’ 
a family which has changed its status with-. 
out changing its religion. Thus in the case 
of Christians, it was held that though ` by. 
origin and in his youth a person might have. 
been a native Christian following the Hindu 
Law and custonis as to property, it was open 


to him to attach himself to the Hast Indian ` 


class who were governed by different laws 
relating to property, Abraham v. 
Abraham (11); a = forttori—for’ these 
reasons apply to them with greater force—~_ 
it is open to a Hindu who is governed by one 
law of inheritance to accept another law of’ 
inheritance recognized by Hindu Law. Thus 


“it has been held that. a Hindu governed by’ 


the Mitakshara Law may retain it or accept, 


` the Dayabhaga Law prevalent inthe locality ` 


to which he had migrated, Soor ‘endronath Roy 
v. Musammat Heeramones Burmoneah (12); 
Ohundro Sheskur Roy v. Nobin Soondur Roy 
(13); Ram Bromo Panda v. Kaminee Soondaree 
Dosee (14) ; and {Mayne’s Hindu Law, sec- 
tion 48. 

‘When such is the case with the law of ` 
inheritance prescribed orallowed by the State, 


it may be easily- imagined that greater 
(10) 10M. I. A. 611. : 
(11) 9° ME. I: A. 198. ii i 

(129.232 M. 1. A. 81. | l ; 

ans 2 W. R. 197. - 

(14) 8 W. B 205, °° i : 


45 INDIAN OASES. 


MUTHUSAMI MUDALIAR Y. MASILAMANT, 


latitude was allowed in cases of marriage. 
In fact, in the cases from the Weekly Repor- 


ter above referred to, in deciding whether — 


the family had accapted a different law relat- 
ing to property, the Courts laid stress on 
the adoption of different marriage rites. The 
Hindu Lawyers prescribed various ceremonies 
to constitute a valid marriage—See Mandlik, 
on Hindu Law page 401. But those ceremonies 
in their entirety are seldom if ever pər- 
formed. According to them, Vivaha Homam 
and Sapthapathi are essential. But it is 
notorious that marriages are performed in 
many castes without them and it is now settled 
that if by caste usage any other form. is 


considered as constituting a marriage, then - 


the-adoption of that-form under those con- 
ditions prescribed by the caste with the 
intention of thereby completing the marriage 
union is sufficient. No other conclusion is 
possible if due regard is had to conditions in 
India. They show that in all questions-re- 
garding marriage includivg restraints upon 
marriages between persons of different castes 
each sect is governed by its own usages, which 
often vary from the accepted authorities on 
Hindu Law. For instance it was and is an 
ordinary process for a class or tribs outside 
the pale of castes to enter the pale and also 
for the lower castes to claim recognition as 
belonging to w higher class. If the other 
communities recognise the claim, they are 
treated as of that class or oaste. This 
process of adoption into the Hindu hierarchy 
through castes is common both in Northern 
and Southern India. If their claim is refused 
thon they form a new sect. Sometimes classes 
“belonging. to higher castes are denied 
religious communion by other classes of the 
same caste and if not sufficiently powerful to 
enforce their claims become of lower caste. 
Amongst such classes we often find the several 
usages of the two castes or classes. Contact 
with Buddhism, Mahomedanism and Christi- 
anity has evolved various sects which have 
discarded many characteristics of popular or- 
thodox Hinduism and assimilated many ideas 
and practise rites which are popularly suppos- 
ed to appertain to the other religious systems. 
Conversions to, and from, orthodox Hindusim 
Buddhism, Jainism, and in rare instances to 


and from Christianity and Mahomedanism,’” 


have not always or even generally been 
accompanied with changes in the laws of 
marriage and inheritance. These facts make 


Lah 
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16 impossible to apply the rnles of present 
orthodox Hinduism to such sects when any 
usage inconsistent with such rales is proved 
or to treat such usagas ag deviations’ from 
the ordinary law requiring for their validity 
the requisites of antiquity and continuity 
necessary to uphold & custom in Haglish, law. 
A vaference to Mr. Bhattacharya on Hindu 
Castes and Sects” the Appendix i in Mandlik’s 

Hinda Law, relating to Marriages, pages, 394 
to 459 and to Sir H. Risley’s “ People of 
India” will illustrate this position. As to 
some of these sects it may bə not éasy to 
affirm that they are governed by Hindu Law. 
Thus the Hosaizis are a class of Brahmins 
in Western India who are said to have adopt- 
ed to-some extent the Mahomedan faith and 
its observances. The Kuvachandas in Sind 
are said to resemble the Mahomedans in their 
habits (Bhattacharya, page 118). The Jais- 
wars of Noxthern India (page 58) and. the 
Kurmies of Behar (page 272) are said to 
worship Mahomedan saints, according to 
Mahomedan ritual. Of course a Mahomedan 
priest officiates. The Hindu Law has to be 
applied to those only who are Hindus by 
religion and it is very doubiful whether 
some of thesecommunities can be treated as 
Hindus or Mahomedans. In the absence of 
any stutttory law they will be governed as to 
their marriages and inheritance by the 
rules of justice, equity and good conscience; 

[Seo, Ry Bahadur v. Bishan Dayal (| 5)] 
or in other words, as laid down by the 
Judicial Committee in Abraham v. 
Abraham (11) according to the usages of the 
class or community. About the laws applic- 
able to them [ entirely agree with Sir J ames 

Stephon i in his opinion thus recorded: “My 
own opinion is that if a considerable body of 
men, bound together by common opinions 
and known by a common name, appeared 
to bə in the habit of celebrating marriages. 
according to forms and on terms unobjec- 
tionable in themselves, the Courts ought to 
recognise such marriages as vaild, though 
in any particular case, there might be cireume 
stances which do not suggest themselves 
to my mind and which canld invalidate the 
marriage. The fixity of the sect, the pro- 


-priety ofits forms, and tho propriety of its. 


terms, would all have to be considered by 

the Court. I think, in short, that, though 

it cannot be affirmed with: “confidence, an 
(15) 4 A. 843, 
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the one ‘hand, that all persons who aré not 
Hindus, &., can marry in any way which 
safficiently expresses their intentions, and on 
whatever terms they think proper, it may 
also be affirmed that a marriage between 
persons so situated would’ be valid, unless 
circumstances existed which led the Courts 
to treat it as invalid; but if pressed to say 
what:those circumstances are, I should be 
unable to answer the question, unless I had 
the facts ofsome particular case brought fally 
before me.” Proceedings of -the Legislative 
Council pp. 77, 78, Gazette of India, Supple- 
ment, January 27, 1872. 

- Between these classes, who occupy the border 
land between Islam and Hinduism and those 
castes who confirm strictly to the rigorous 
teneis : of extreme Brahminism, lie various 
elasses. or castes: whose sole common bond or 
union is that they. are all classed as Hindus, 
` and are governed by Hindu Law. ` 

- Though Hindus they are widely divergent 

in their religious belief and conduct and 

their usages are in many respects utterly 

repugnant to orthodox Brahmauism. Sir H. 

Risley’ 8 “People of India” and Mr. Bhatta- 
- charay’s“ Hindu Oastes and Sects” may be use- 

folly consulted for information about sects 

which originated i in religious differences. Sir 

H. Risley’s “People of India” shows how sects 

are formed, based not only on community‘of 

religion but also on community of function. 

Intertribal marriages have been responsible 

for-the formation of many castes. So: also 

migration and changes of custom, I shall-refer 
to some of these cases which have a béaring 
on the question before us. The sects of 

_ Lingaryets (Bhattacharya page 396);- Ram 

Sanehi (page 448), Dadupanthi (nae 446), 

Chaitanya (page 464), Swami Narayan oars 

474), Balahari (page 493), Jains (page 550), 

Kabir (page 496); and Sikhs (page 503), 


recognise no caste, no Brahman supremacy, 


and many of them receive converts from all 
castes. The Bhuinhar Brahmans of -Bebar 
(p. 109) and the: Ooriya poojard Brahmans of 
“Behar (page 62) are believed to have been of 
low caste. Certain classes in Assam are sup- 
posed to have baon made Brahmans by royal 
edicts with the rasult that when their ladies 
marry pure Brahmans they do not interdine 
with their maternal kindred (page 58). 
‘Similar promotions to the Kshatriya and 
other castes were madè within the memory 
of men still living. - (Risely, App. OXXXI). 
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Emigrants oftén form castes with their 
status lowered but emigration also enables 
men of a lower casts to attain caste promotion. 


See Risley, page 90. Similarly the offspring of 


the union between Brahmans and lower castes 
arein some'places treated as Kshatriyas, Risley 
p. CXXXI and page 83. For other instances 
see page i. Clans who wers Jats a few 
years ago are now Rajputs on account of 
¢hanges in their customs and the converse 
practice also-is said to be n0 less common, P. 
CXXXT. . 

There are classes of Jats who claim to be 
Kshatriyas though they wear no holy thread, 
(Bhattacharyap. 145). ° Among the ‘Agar- 
wals the wearing of the sacred thread “de- 


- pends “upon their -occupation (p. 206} A 


Kolita in Assam wears 8 sacred thread when 
he becomes “8 big man” (p: 196). Instances 
of Brahmins ceasing to belong to that caste 


. when they take to agriculture dre given’ by 


Sir D. Ibbetson. p. OX XX, Risley. So also it: 
is noted that a Kshatriya in that locality be~ 
comes a Kayastha when he becomes a clerk.- 
This divérgehce from the Shastras is Observ- 
able ina greater degree in Southern' India. 
This is only natural, for as rightly pointed out 
in the ‘census report of 1901, Madras, Vol. 15, 
part 1, the’ essential difference’ between the 
castes of this Presidency and those of Upper 
India is thatthe ideas of the Aryans and 
the rules of Manu have affected the people 
of this Presidency less deeply than those 
north of the Vindhyas, p. 128. See the very 
instructive observations of Mr. Mayne on this 
point. Section 47 p: 58, 6th Edition. ; 
`~ In Southern India many castes numbering 
Over a million deny the superiority or the 
sacerdota! authority of the Brahmins. Sea 
Madras Ceùsus, p. 139. Many others, over six 
millions, follow practices which according to 
the Shastras place them beyond the pale of 
Hinduism (Groups 9 and 10, p. 139). We also 
find that miny castes claim a position far 
higher than that which the Hindu Society in 
general is inclined to accord to them. A few 
castes claim to be classed as Brahmins. The 
Pallis or Vanniyas, the Shanars and some of 
the Balijas claim to bə Kshatriyas: the Ko- 
mīties, the Muttans and some few Vellalas 
sbate they are Vaisyas (p. 130), Madras Census 
Report 1901. Sometimes, as in the case of 
Jatapus, entirely new castesare formed, p. 131. 
Asin Northern India a change in the occupa 
tion sometimes éreates a new caste.” “A com- 
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‘mon occupation sometimes combines members 
of different ‘castes into a distinct body which 
becomes a new oaste. Migration to another 
place makes sometimes a new caste. For 
instances see p. 132. This tendency to 
divjde into sects or divisions, to form new 
gacts with their own religious and social ob3er- 
vances is a charactetistic feature of “Hindu- 
ism” and, in my opinion, itis not forthe Courts 
to interfere with it. Ifa community have 
consciously accepted different religious ideas 
and rights, ibis not for the Court to insist 
upon their adherence bo their abandoned ideas 
and practices. 

Most of these sects arose within a recent 
. date, some of them only within the last 
' gentury. The Brahmo Samaj became a definite 
soob only” about 1830. :The Balahari sect, 

the most important of whose cult was the 
karad that he taught his followers to enter- 
tain. towards Brahmins” p. 493 (Bhatta- 
charya), becamea recognised sect only later and 
the Arya Samaj only within the last few 
years. The process is still going. on. Sir H. 
Risley says p. 75 that “it is a mutter of 
observation at the present day. f 
, -. that the adoption of new éceupations 


or of changes 1 in the original occupation may, 


| give rise'to sub- divisions of the caste whiçh 


l ; ultimately | develop into entirely distinot 


castes,” >` 

The offapring of the sawal unions TE 

members of higherand lowar cvsba bacominr 
- members of a different caste is also said to 
be going on ab the persent time pp. 82, 84 also 
p. 81. Sir: D. Ibbetson states that i in the 
Himalayas any one can observe caste grow- 
ing before his eyes, the priest intoa Brah- 
min, the peasant into a Jat and so on and he 
also says that the process was also more or 


less in course at a period not very remote. 


from the present day in Kangra where the 
proudest | and most ancient Rajput blood in 
the Punjab: is to be found. Risley, App., 
CXXXI. He also states that this process of 
forming separate castes “is going on daily 
around us, aud it is certain that what is now 
taking place i is only what has always taken 
place during the long ages of Indian History.” 
I entirely agree. It is impossible to hold 
that marriages performed amongst such com- 
munities are invalid on account of non-con- 
formity with the accepted tenets of orthodox 
Hinduism laid down by the Courts. 

| Fo. these, communities it is impossible to 
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epply a marriage law which is based on the 
immutability of castes, and on ordinances 
which proscribe many of their most cherished 
Practices. The castes referred to areonly a 
few selected for illustration and their usages 
cannot be treated as exceptions to any general 
rule. It appears to me, therefore, that the 
Hindu Law to be administered by the Courts 
consists of the Shastras which claim divine 
sanction and are followed by the Brahmins 
generally and. also of the usages or approved 
habitual practices of these communities, 
whose caste status depends upon.the degrea 
of conformity of their usages to the Shastras 
and if according to the usages of the com- 
munity 4 marriage is valid or the community 
recognize @ marriage as valid, then -in the 
absence of any statutory prohibition I fail 
to see why it should not be recognized as 
valid, even without the requisites of a valid 
custom in derogation: of what may be styled 
the ordinary Hindu Law unless. it offends 
against rules which would render any GANG 
marriage invalid. 

` It is, of cpurse, open to s community ka 
dmit any person and any marriage perform- 
ed between him.and any member would, in 
my opinion, be valid, if it complied with their _ 
usage thoughitmay be opposed to the Dharma 
Shastras. | 

Sir James Stephen’s opinion on this quad: 
tion certainly seems reasonable. He said that 
if it were not .for English Courts and Eng- 
lish Law, no diffcalty would have risen. 

“New sects which might have arisen would 
have adopted their own usages and would 
have lived or died according to the degree of 
vitality which they might contain. Their 
if they 
lasted, have taken their place . amongst 
the other. customs of the country and 
would have been treated as equally valid: 
with those which are in more general use. 
Why should .we interfere with this state of 
things ? Why should we determine at all 
what is or is nob orthodox according to. 
Hindu notions? Why should weinterfere with 
the natural course of events? There can, L- 
imagine, be but one answer to these questions, 
namely, that no course can be more unwise, 


_ more opposed to oar settled policy, mora 


unpopular with the natives, or more unjust. 
All that can besaid for itis, that it is more or- 
less favoured by cértain analogies which may > 


be drawp from a part of English Law whicli v- 


® 
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has less in common with ‘India than almost 


“ any other part of it. It isupon these grounds, 


of Hindu law. The legal rales pi 


that I thinkit impossible.to lay down, before- 
hand, with any approach td completeness, all 
the essentials to the formation of a new and: 
valid custom as to marriage. 
effirm, in general, that the mere fact that a 
Hinda sect is of recent origin, and that it 
adopted forms of celebrating marriage differ- 
ing from those commonly in. use, are not 
sufficient to prevent such marriages from be- 
ing held valid by Hindu law as interpreted 


and administéred by our Com '.” Gazette of 
India, , (January 27th, 1874” Supplement 
p. 81 f 

This is in strict conformity wit ‘the spirit 


forward 
bythe sacred writera are primarily 1 atended 


_ only for those who. accept in-theory the 


. Fanindra Deb Raikat v. 
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_ law of adoption. 


religious belief, the religious, socialand moral 
obligations which form the foundation of that 


- system. On the others, it is ‘binding only by 


adoption and though it will be presumed that 
as Hindus they are governed by that 
system of Jaw, circamstances may exist 
to throw ‘the burden of proof on the 
party asserting that they have -adopted 
any specific rule of Hindu law, [See 
Rajeswar Dass 
(16)], where the Juldicia Committee held 


-” 


‘that where a family were shown to have 


become Hindus in part only recently, there 
is no presumption that they have adopted the 
Where, thereforé, the reli- 
gious and legal consciousness of a commanity 
Tecognizes the validity of a certain marriage, it 
follows that it cannot be discarded on account 
of its repugnance to that system of law. 
Whether the marriage is valid or not, 
according to the caste rules, it is for the caste 
itself to decide. - So far“ as ancient history 
and modern usages go, marriage questions 
have always been settled by the casie itself 
and the validity of a marriage between the 
members of a caste who recognize 15 as bind- 


-ing has not been. questioned by outsiders, 


though the caste itself may be lowered- in 


their estimation - when such marriages are“ 


repugnant to their notions of morality. 
. Where, therefore, a caste accept a marriage 
as valid and treat the parties as ‘members of 


- the caste, it would be, it appears to me, an 


unjustifiable interference for the Courts to 
declare those marriages null and void. 
(16) 12 T. A. 72 ; 11 O. 463. i 
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It ioe not follow that a marriage opposed 
to the usages of the communities and not 


“recognized by them would be invalid. A 


marriage whatever else it is, s.e., a sacrament, 

an institution, is undoubtedly a contract ens, 
tered into for consideration with correlative 
rights and duties. The Civil Courts Adt 


_ only requires that so far as Hindus are con- 


oerned its validity must rest upon Hinda law 
4. 6., a8 explained above, the law of the Dharma 
Shastras as distinguished from caste rules or’ 
the castelaw. Ifitis not recognized by tha 
caste or caste rules, the parties may cease to 
belong to the castes whose usages they have 
violated and who would, therefore, expel them. 
There is nothing to prevent a man from giv- 
ing up his caste or comniunity. He is bound 
by the caste rules only on account of his 
voluntary submission and, therefore, if the 
marriage is valid under the ordinary Hinda 
law, they will be legally married even if such 


“marriage is opposed “to the rules of the oaste 


or community to which they belong. 

In factin the case before us there are sub- 
divisions of the Kaikolar community, inter- 
marriages between whom. are not allowed 


‘but ibis not contended that such marriages 


would be invalid in a Court of law though 


‘they may éntail expulsion from these sub- 


divisions. | 
I am, therefore, of opinion that this marri- 
age is valid (1) on the ground of custom; (2) 


‘because it is in conformity with Hindu law, 


which does not prohibit marriages between 
any persons who are not Diwizasor twice born 
persons; (3) because when the caste, of which 
the parties are accepted members, recognize. 


_ a marriage as valid, then it is a legal marriage 
“ander Hindu law. 


I would, therefore, reverse the decree of the 
Sub-Judge and dismiss the suit for possession 


- and restore that of the Munsif. 


As, however, the alienation has been found 
to be not binding on the reversioners, there 
must be a declaration to that effect. It was 
contended that on the death of the original 
plaintiff the suit abated so far as the declar- 
ation is concerned. But asthe suit for de- 


. claration was brought by the plaintiff not on 
- his behalf only but also on behalf of the 


rev. oners, the right to sue survives and 
the; .t does not abate. Each party will bear 
hia n costs throughont. 


Rahim, J.—I agree, 


wa 
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CORBA V., PERIS. 
(a, 0, 14 O., W, N, 86; (1809) A. O. 849; 12 New Law 
: Reports (Oeylon) 147.) 
PRIVY ‘COUNCIL, 
APPEAL FROM ORYLONY 
May 11, 1909. 

Presse :— Lord Manna kon. Lord Atkinson, 
Lord Collins and Sir Arthur Wilson. 
CORBA—PLAINTIFP—APPELLANT 

- Yerusa 
. PEIRIS—DEFENDANT— RESPONDENT. 
< -Malicious prosecution —Malice—Inference from mere 
fact that prosecution has fatle@—Onus of proof—8tate 
of mind of prosecutor-—Information from servant, 

A: prosecution instituted without malice and with 
reasonable and probable cause cannot be held to’ 
amount,to an act of aggression. 

Malice in the prosecutor cannot be inferred from 
the mere fact that the prosecution has failed. 

The burden of proving the existence of malice rests 
on the plaintiff in an action for malicious prosecution. 

The pivot upon which almost all such actions turn 
is the state of mind of the prosecutor at the time 

he institutes or authorizes the prosecution. If he re- 
` ceives- information from others and acts upon it, the 
- motives of his informants are to a great extent 
besides the point and if he believed thestory upon 
which he acted and his act was that of a reasonablo 
man of ordinary prudence andif he had no indireot 
motive in making the charge, he could not be held 
to have brought the action maliciously. 

Where the defendant proved in an action for 
malicious. prosecution thathe believed the story his 
old and trusted servants had told him, thathe con- 
sulted his legal advisers at every atep, and that he 
took action in defence of his title to his property in 
the bona fide belief that the plaintiff had trespassed 
on his land and forcibly removed his goods: Held, that 
the action. was rightly dismissed. 

Appeal by the plaintiff from the decree of 
the Supreme Court of Ceylon in review, dated 
October 2, 1907, affirming its judgment in 
appeal, dated August 27, 1906, which reversed 
the decree of the District Court of Kurunegala, 
dated April 20, 19C6. 

Messrs. DeGruyther,, K. C., Lee and Parer "dh, 
for the Plaintiff-Appellant. 

Messrs. Simon, K.O., Dornhorst, K.O., Poiria., 
and Lawrence, for the Defendant- Respondent. 
é | Judgment. 

Lord Atkinson,—Thig is an appeal from 
a judgment of Supreme Court of Ceylon 
(in review), dated the 2nd October 1907, 
affirming its Judgment on appeal, dated the 
27th August 19C6, whereby a judgment pro- 
nounced by the District Court of Kurnnegala 
on the 20th April 1906, in the plaintiff’s 
favour was reversed. 


The action, which was instituted by the 
appellant in the District Court, was one 
for “malicious prosecution on a charge of 
criminal trespass and theft, 


li 


“above-mentioned district. 
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As their Lordships understand the E 
ment appealed from, the Supreme Court held. 
that a. prosecution instituted without malice,- 
and with reasonable and probable cause, 
cannot, under the Roman-Dutch law be held. 
to amount to an act of aggression; that an` 
animus injuries in the prosecutor cannot, there-. 
fore, be inferred from the mere fact that the 
prosecution has failedand the accused been, 
acquitted ; that the burden of proving the 
existence oi this animus injuriæ G e, malice 
rests, under the Roman-Datch law as under 
the English law, on the plaintiff in such an 
action; and that the principles of the two 
apateni of law on the subject are pragtically. 
identical. The various authorities to which 
their Lordships have been referred fully, 
sustain, in their opinion, the several con- 
clusions at which the Supreme Court has 
arrived on these points. 

The appellant and respondent have conflict. 
ing claims to an undivided half of certain land, 
called “Madugas Agare,”. situate in the. 
The respondent, 
claims as the assignee of the donee of a lady 
named Gunemal Etana, and the appellant 
as the assignee of a subsequent donee of the 
same lady, she-having revoked her first deed 
of gift and made a second. The appellant 
isan advocate of the Supreme Court of 
Ceylon. He resides at Ohilaw i in that island, 
and practises his profession in the District 
Court which sits there. He is a member of 
a respectable family and is possessed, of cən- 
siderable lands in the neighbourhood of , Ohi- 
law. . Notwithstanding this, he has, as the 
District Judge finds, appeared three times in 
a Criminal Court of Justice charged with 
criminal trespass. In one of these cases he 
made counter-charges against his accuser, 
and both charges were withdrawn. In the 
two others the charges were dismissed. In 
the first mentioned instance the charge was 
made. by one Usubu Lebbe, acting on behalf 
of the respondent, in respect of an alleged 
forcible trespass on -soms other land of the 
respondent situate in the same district as 
that in which “Madugas Agare”’ is situate. 
The prosecution was withdrawn on the terms 
that the appellant should bring an action in 
a Civil Court to try, as between him and 
the respondent, the question of title to the 
lands, in default of which the respondent 
was to be at liberty to institute fresh crimi- 
nal proceedings. “ The een accordingly 


-of Kurnunegala and Chilaw. 
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instituted. a Butt apparently. ior thst purpose, 
not, however, in the Court of the distriot in 
| which the lands were situate, which would 
-have had jurisdiction to entertain the suit, 
` nor yet in- the ‘Court of Colombo, where the 
. respondent resided, but in the Chilaw Dis- 
trict Court, which. bad no jurisdiction to en- 
_tertain the suit. This was not only a breach 
` of the arrangement to which the parties had 
come, but looks rather like an unworthy 
and, somewhat contemptible trick on the 
appellant's part; since it is impossible to 
_ suppose that he was so ignorant of the powers 
and procedure of the Court in which he prac- 
. tised*as to believe that snch a suit could be en- 
‘tertained by it. Subsequently the respondent 
- instituted a possessory’ action ‘against the 
appellant in respect of the same lands, and 
an appeal to,the Supreme Court in that action 
was pending at the time the prosecution com- 
plained -0f was instituted. Such being the 
character and conduct of the appellant, it 
-was not at all unnatural or unreasonable, in 

dne who knew him as the respondent did, 
' to conclude that he was a man perfectly 
sapable, when occasion arose, of attempting” 
| to assert his title to land by -the method of 
deliberate and forcible'trespass. Nor, indeed, 
could the idea that he might remove by forge 
-from land claimed by him any property. of 
the rival claimant which he might find upon, 
it, for the purpose of asserting his claim, 
though _not for the purpose of ultimately 
appropristing the property to his own use, 
be regarded as wild or extravagant. ` 

Thé respondent resides in Colombo, whioh 
is some considerable distance from the Mada- 
-gas “Agaré estate. He is possessed of con- 
siderable household property, which he mana- 
ges himself, as. well as of-cocoannt plant- 
_ ations and other lands situated in the districts 


which he visited generally once & year, though 


sometimes only oncein two years, were man- ` 
‘aged for ‘him by -his cousin, ‘Joseph _Peiria, 


under a power-of-attorney, enabling the latter 


not -only to manage’ the lands in the ordinary” 


course, butin addition, to:purchase other land: 
and compromise disputes í concerning ib. 

- Joseph Peiris lives: ata place ‘called Nat- 
- andiya, about 15 miles ‘from Madugas Agare. 


-He is a min batwesn 59 and 60 years of age, . 


and has been an invalid- for many months, 

-Buffering front: dropsy, for which he has been 

operated on several times. 
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These latter, : 


He had, as the. 


51 
respondent's ‘agent, purchased, the lands -af 
Madagas Agare bit by bit on his principal'g 
behalf. They were,-on “the 13th October 
1899, formally conveyed ‘to the respondent, 
and had remained-in his undisturbed posses- 
‘sion for s period of 10*or 12 years, Joseph 
‘Peiris who-had beén in the employ of the 
respondent and his father for many years, 
was assisted in the management by Ismail 
Meera Lebbe, described as the conductor of 
Madugas ‘Agare-who had been in the service 
‘of the respondent and his family for 30 
years, and also by one Usubu Lebbe; a Moor- 
man, who’ had been in the same service 
for 27 years. The respondent swore that he 
“trusted these three mèn and relied on their 
veracity.. In the month of September 1902, 
he received a letter, dated the 3rd of that 
month, purporting to have been written, on 
the instructions of the appellant by his 
proctor, Mr. Martin in which the respondent 
‘was asked if he was willing to give up to 
_ thé- appellant possession -of the portion. of 
Madugas. Agare in dispute, on receiving com. | 
pensation for any improvements he might 
have made ‘thereon, and threatened that, in 
theévent of refusal, an action for the recovery 
‘ of possession would be brought against him: 
The respondent forwarded this letter to 
Joseph .Peiris, who, on, receiving it, entered 
into negotiations with Martin for the settle. 
ment by arbitration of the appellant’s claim: 


-Nothing came of the negotiations, but Joseph 
Peiris swore at the trial- that, fearing that 
. the respondent wonld, on finding this litiga- 


tion thereatened, be annoyed with him for 
haying purchased lands with a defective title, 
he concealed from the latter-everything con- ° 
. nected with’ the negotiations.. And the res- 
pondent swore that, from the time he for- 
warded Martin’s letter to his cousin, he heard 
“nothing more about the appellant's claim, 
or about any negotiations concerning it, 
The evidence of both these witnesses is 
uncontradicted on these points. 

This was the condition of things which 
existed before, and at the time when, the 


events leading np to’ the prosecution com- 


plained of occurred. 

The District J udge seems to have been 
fully aware that, in an action for malicious 
prosecution, the law throws upon the plaintiff 
the burden of proving the presence of malice 


` ia the mind of the prosecutor, and the absence 


of reasonable cause for the prosecuion; but 
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he appears to have, been led into error iy 
not keeping steadily before the mind the fact 
that : the pivot upon which almost all such 
actions turn is the state of mind of the 
prosecutor at the time he institutes or autho- 
rizes the prosecution: If he receives informa- 
tion from others and acts upon it by making 
® criminal charge against any person, the 
motives .of his informants, or the truth; in 
fact, of the story they tell, are to 8 great 
extent beside the point. The crucial ques- 


tions for consideration are: Did the prosecutor - 


believe the story upon which he acted? Was 
his ‘conduct in believing, it, and- acting on it, 
that of a reasonable man of ordinary prad: 
ence ? Had he any indirect motive in making 


the- charge? The District’ Judge; - it, would - 


appear to their Lordships, seems “to have 
confounded the motives and action of Joseph 


Peiris with the motives and .action of the. 


respondent, the truth in fact, of the infor- 
mation conveyed to the. respondent, and 
the motives of those who.conveyed it, with 
the respondent’s belief in what he heard and 
his prudence in acting onit; 


and -to have 
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condemned the respondent to pay Rs. 10,000 - 


damages on inferences drawn from the com- 
bined result. 

‘The facts other than those KAEN men- 
tioned which were proved in evidence, so far 
as itis necesssary to state them, are as follows: 
On the afternoon of a certain day, which is 
said to have heen the 4th February 1904, 
æ -message was brought to Joseph“ Peiris, 


who. was then ill and confined to bed, by a 


Moorman by name unknown to him that the 
appellant, accompnied “by -a larga number of 
men, had entered upon the land of Madugas 


` Agare, broken. into the bungalow erected- 
. thereon, broken some of the furniture and. 


effects in it, carried away others, and driven 
away some goats. On the following day Meera 
Lebbe.arrived at Joseph Peiris’ residence and 
gave a fuller account of the transaction, ‘of 
which he professed to have been an eye- 
witness. Thereupon Joseph Peiris, thinking 
it. was Meera Lebbe’s business to institute 
proceedings; as he was in charge of, and 
responsible for, the property removed, 
directed the latter to get a report from the 
headman who, Lebbe stated, was a witiiess of 
the affair, and, to use his own words, “ put 
in a cage,” Joseph. Peiris also stated that 
he believed he worte to thé respondent 
a letter informing him of what had occur- 
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red; but the letter was not produced, nor did, 


-‘the respondent admit the receipt of if 
“ Joseph Peiris further . stated that he got: 


alarmed lest there should be a recurrence of 
the disturbance, and sent atelegram to the 


Government Agent and Assistant Government ° 


Agent at Chilaw in reference to the trans- `- 
action. , This telegram i is not to be found in- 
the Record, The Assistant Government Agent, 

Mr. Bertram Hill, who was examined as a 
witness at the trial, purports 40. state its 
contents.. He said:— > 

- “I -received a ilean from one. Peiris 
complaining that Mr. Victor Corea with some 
men had got into a. land and committed 
theft, criminal trespass, &., dc." 

At is. not clear, however, whether these 
were the precise words of the telegram or 
the charge ultimately framed: upon it. The 
telegram which he himself subsequently sent 


to the Police Magistrate at Chilaw in respect . 


of it suggests the latter. [t ran thus :— | 
“Any truth in reported riot by Corea on 
Madugas Agare Estate belonging to ‘Peiris P 
Is-my presence required P” 
-On the following. day Usubu eared at 
Joseph Peiris’ house. Meera ‘ Lébbe. was 


then about to return to the estate of which 


he.was in charge, Joseph Peiris directed 
Usubu to accompany Meera and inquire in-. 
to the transaction. Usnbn did so. He saw, 
he stated; that the door of the bungalow, was 
broken, that the rice box and some caps and- 
plates were also broken, and that the furni- 


“ture had been removed. Mr: Joseph Peiris 


~ 


ent stated in -his evidence at the trial that 


stated that Usubu returned to him and con- 
firmed Meera Lebbe’s report. Usubu stated 
that he went -to Colombo to -see . the re- 
spondent on the 7th or 8th February ; that he 
informed him of what had faken place— 
namely, that “Mr. Coren’s people had come 
and committed this damage ”—-gave him full 
particulars,. and accompanied him to the 
house of his advocate; that after the inter-~ 
view with the advocate, he tooka message. 
from the respondent for Meera Lebbe to 
the effect that, as he (Meera) was responsible 
for the things stolen, he must himself prefer 
the complaint against the appellant; and that 
he (Ustbn) returned from Colombo to Natan- 
diya, Mr. Joseph Peiris’ residence,. on the. 
9th and lOth February, only to find that. 
Meera Lebbe had already gone to Kurune- 
gala to institute a prosecution. < The respond- 


- 


` accompanied by Usubn: that the former then - 


“to which the latter replied that 
kanganies, and the native headman had been A 


For VI 


COREA v. PEIRIS. 


- 


he knew nothing of the- telegram “pent ‘to 
the Government . Agent, nor of- -the pro- 


l -çeedinga consequent upon ib, till the hearing 


of.the. charge against.the appellant. Ono this 
point his evidence. ,was-not contradicted. The 


; ‘advocate to whom the respondent went for 


advice, accompanied by. Usubu Iisbbe, was 
Mr. Schneider, a gentleman apparently of 
position’ in his profession, whose evidence 
was not impeached. He was tendered as a 
witness for- respondent at the trial but the 


District Judge ruled, on some quite unsus-’ 


tainable ground, that, being the respondent’s 
advocate, ~his - avidenas was inadmissible. 
The Supreme Court most properly, in their 


Lordships’ opinion, permitted him ito be 
examined. . 3 


His evidence is most important. It E 


the explanation of much that occurred. He 
states that the respondent came to him 


said that Mr. Coréa and a- númber of other 


mén-*had gone to one of his estates, raided’ 


the: bungalow, smashed furniture, and 
removed certain things, including - goats ; 

that the respondent consulted him as to what 
he was to do ; that he (Schneider) asked the 
respondent what evidence was available, 
“coolies, 


brought- to the spot and could give evidence;”’ 

that he (Schneider) told the respondent 
it, was well worth considering whether he 
Should bring a criminal action; that the re- 
spondent then stated that Usubu was an old 
servant, that Meera Lebbe had béen with 
him 40 years, and that he relied upon them ; 


that he (Schneider) asked the respondent - 
if he thought Corea could ba guilty of such- 


a thing,-.to which -the latter- replied, that 


. Oorea- had years . before seized 50 acres of 
one of his (Peiris’) estates, and that “if. 
gentlemen learned. in the law bahaved so- 
how can we poor people get on;” that the: 
‘respondent was very much alacmed when 


he,saw him firat, and said that unless he 
took steps, “there was no protection for 
any of his estates in that districh; ” that 


- he (Schneider) advised the respondent to 


hd 


. bring a charge in the 


Police Court of 
Kurunegala ; that he did not thinkhe advised 


. him to bring any particular charge, bat to 


. lay the facts before the Police Magistrate, 
. who would frame-a charge. The respondent 


and Hisabu then left, The respondent paid 


_ ever, 
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another visit to Mr. Schneider some days 


- later. But, beforedealing with Mr. Schneider's 


évidenca as to what took place at the second 
interview, it'is necessary to refer to what 
occurred before the Polica Magistrate at 
Kuranegala in the interval. Meera Lebbe had, 
ih pursuance of the directions of Joseph 
Peiris, obtained a report from the native 
headman on thedccurrence of the 4th February 
which the latter had witnessed. Armed with 
this report, he went toa gentleman named 
Markus, a proctor of the District Court of 
Kurtnegala, who had been in practice for 20 


_ years and of whom -the respondent was a 


client-to instruct him on his .(Meera’s) own 
behalf to institute proceedings against the de- 
fendant and others for criminal trepags on the 
respondent’s lands. Mr. Markus, who was ex- 
mined on behalf. of the respondent at the 
hearing ‘of this action, and whose evidence 
was not impeached, directed Meera to lodge 
this report witli the clerk of the Police Court 
who according ta the-practice of the -Court 
would. translate ‘it and lay ib before the 
Police Magistrate. The Magistrate had, how- 
left Kurunegala to hold an inquiry 
elsewhere, and Meera Lebbe, by direction 
of Mr~Markus, returned on the 16th February, 
when his evidence was taken, Mr. Markus 
“appearing for him. No charge was then formu- 
lated, and it is ‘clear from the evidence then 
given by. Meera Lebbe that the respondent 
had made no charge on his own behalf, and 
that -Meera’s accugation against’ the appel- 
lant was that which he had already made to 


“Joseph Peiris, namely, that the appellant 


had come with a numbar of people, broken 
into the bungalow, and removed therefrom 
the” defendant's property. What they did 
with this, property he said he did not know. 
The Police Magistrate, however, refused to 
‘proceed further without the evidence of the 
respondent. Mr. Markus thereupon sent 
Meera Lebbe to the respondent with a 
letter ‘requesting that Mr. Schneider should 
appear in the case, together with a report of 


“the proceedings before the Police Magistrate. 


The respondent stated that, until he saw 
Meera on this second occasion, he was entirely 
unaware of the step which had been taken 
by the latter. He, thereupon, accompanied 
by Meera Lebbe, waited upon Mr Schneider 
and laid before him the report of the pro- 
ceedings in the Police Court, which he had 
received from Mr, Markus, together with, 
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_ the latter's letter. Mr. Schneider, in giving 
evidence, stated that, on this second occasion, 
he (Schneider) questioned Meera Lebbe, and 
that he thought he must have asked the re- 


spondent if the appeilant had any claim 


upon the estate, and that, if he did, the 
respondent must in reply have said ‘none.’ 
He added that he appeared for the respondent 
in the subsequent proceedings before the 
Police Magistrate, and that, when the latter 
asked him under what section of the Penal 
Code he charged the appellant, he believed 
he “led him as to. the substance of the 
_ charge.” Mr. Schneider, in answer to the 
Court, added: — 

“I did personally believe . that Mr. 
Corea might have committed theft, that he 
was likely in execution of his project to 
allow his followers to carry away anything 
that came in their way, fowls, etc. I believed 
his real object was simply to-obtain possession 
of the estate, and he was responsible for 


taking away the goods, though it was not . 


his primary object to do so.” 


* The responden appeared before the Police 


Magistrate on the 18th March. He detailed 
what he had heard from :Usubu and Meera 
Lebbe. He stated that the appellant had no 
claim to the lands,and did not advance any 
claim to them; that he had cases with the 
appellant about other lands, in one of which 
an appeal was pending ; dnd that he thought 
the appellant had done what he was accused 
of on account of this appeal. He then add- 
ed m 

“I charge Mr. Corea with the ‘criminal 
offence of theft of the-furniture of the house 
and the property of the estate and the goats, 
amounting in all to about Rs. 800. I charge 
Mr. Corea: with having committed criminal 
trespass by entering into my estate, and 
with having removed therefrom my property.” 

Upon thik evidence being given, the 
Magistrate made the following order :— 
‘- “Issue summons to the accused named in 
tho Headman’s Report, sections 369 433, 437, 
‘Ceylon Penal Code.” i 
-~ Itis clear upon the above evidence that 
- the resl charge which the prosecutor wished 
to have preferred against the appellant wus 
‘that, of criminal trespass, since he looked upon 
‘the trespass as an act directed against his 
‘title to, and ownership ‘of, these, and possi- 
‘bly other, lands in the district. The con- 
“version of the charge of the removal 
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of the goods into the charge of the 
theft of them, was very ‘much due to Mr. 
Sclineider’s having” led” the Magistrate, as 

he called it, into throwing the charge into 
that shape. And from one passage in the 
respondent's evidence on cross-examination 
it is plain that an idea something like that 
which ran through Mr. Schneider’s head— 
namely, that the appellant should be held 
responsible for the thefts of those who ac- 
companied him, though he himself was ‘per- 
sonally incapable of thieving——ran WOHE 


his head also. The passage rung :— 


“I did not think Mr. Corea sepals of 

commibting theft—personally, Tam a capable 
of such an offence.” 
_-In the result, therefore, the MENGA 
proved that he believed the story his old and 
trusted servants had told him.; that he con- 
sulted his legal advisers at every step ; and 
that he took action in defence of his title 
to his property, in the bona fide belief that 
the appellant had trespassed’ on his land 
and forcibly removed his goods. The case 
made against him is that he could not have 
believed, or should not have believed, without 
much stronger proof, that Mr. Corea was 
capable of committing a theft, and that he 
acted recklessly in accusing him of having 
committed it. 

Their Lordships think that, having regard 
to all that occurred, and to ihe way in which 
it came about that ‘that charge of theft was 
formulated, there was nothing reckless in 
the respondent’s conduct with regard to it, 
nor, upon the evidence already dealt with, 
is there any‘ proof of indirect ‘motive, or 
malice of any kind, on the respondent’s 
pari, The District Judge, however, dis- 
covered proof of malice in two incidents 
not hitherto referred to first, the fact that 
the charge was made pending the, hearing 
of the appeal in the Civil suit; and, second, 
the statement made by the respondent that 
the appellant had no claim to the lands. The 
charge was made, he concludes, to prejudice 
the minds of the Judges who were to hear the 
appeal against the appellant—a wild end 
far-fetched suggestion which there is nothing 
in the case to justify—and the denial-of the 


-appellant’s claim was, he thought, intended 
‘to blacken the appellant in the eyes of the 


Police Magistrate. Their Lordships are 
unable to understand how the fact of the 


‘appellant having a claim to the.lands could 


a 
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lessen in any way the moral or-legal culpability 
of: the conduct. of which... he was accused, 
Their -Lordships 


of Joseph. Peiris in sending the accusing 
telegr.m, or, Usubn’s alleged dishonest efforts 


to bring about a settlement of the claim to the, 


land, or of the prosecation,or the withdrawal, of 


- the charge againat Joseph Peiris, whichever it 
be, though the District Judge seems to think 
them .relevant and worthy :of -consideration. -` 
They are outside this case, as the respondent. 


was -no party to. them, and knew nothing of 
them. Their Lordships ate ‘further of 
opinion that the Supreme Court acted quite 
rightly in refusing to permib a new case to 


“be made on the hearing on review, on the . 


sipposed analogy of Oornford v. Oarlton Bank 
(1). As above pointed out, the District 


Judge had not.the advantage of hearing Mr. 


Schneidor’s evidence, which, no doubt, produced 
a great-impression on the Sapreme Court. 
On: the. whole, therefore,‘ their Lordships 
concur. with the Supreme Court in holding 
that,there is not sufficient proof that the 
respondent was. actuated by malice or that 


- there was: not reasonable and- probable cause 


for the prosecation. They will,. therefore, 
humbly advise His Majesty that .the appeal 
should be dismissed. 

The Appo aa must pay the costs of the 
appeal. 


Appeal dnd 
0) cae "B. 392; 80 L. T. 12 


ae ee MADRAS HIGH COURT. 
; Orvis Revision Petrrion No. 788 or 1908. 
ee Decamber 7, 1909. 
; Pr esent —Mr. J usioe Benson and 
; Mr Justipe Abdur Rahim. 
RANGA SASTRIGAL — PETITIONER 





- versus 


__SAMANNA SASTRI—Ruspoxdent.- 
Hindu Law —Libility of grandson to contribute towards 


-grandmother's funeral ceremonies. 


A grandson; ander Hinda Law, is not liable to con- 
tribute equally with his father, forthe ade expenses 
_of the Iatter’s mother. 

-Frij Bhukhandas y. Bai Parvati, . 32 B. 26; 2 
Bom. L: B. 1187, referred to. 

. Petition, under section 25 of Act IK of 
1387, praying the High ‘Court to revise the 
‘decrée of thé Subordinate Judge’s Court: of 
Trichnopoly,’ dated 15th August wu in $S. 
c. 8. No 185 of 1905. i 


06. 


¢ 


< abian er 


think it unnecessary to, 
- | consider the question of the alleged mala fides 
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Facts. ~The Fase are thas set forth i in 
the judgment.of the first Court — 

“Claim for the recovery of Rs. 175 -0-0 
being a-moiety of the expenses: incurred by 
plaintiff” for the funeral ceremonies of. plain- 
tuf's mother. 

“2. The abreuiaae: “esntenda that he 18 


~ 


_not-liable for the claim and that the. agree- 


ment set up by the plaintiff i is not true,” 
“8. Issuep -` 
E Is the agreement relied on by 
. plaintiff true? 
“g, Is defendant liable to pay any 
portion of the funeral experti- 
_ 868 claimed in the plaint V 
“3, What is the amount apent by, 
_ _ plaintiff for the funeral ex- 
SM. 'pénges P” —- 
. Plaintiff spent Rs. 350 for the ex- 
penses Of his mother’s funeral cerg- 
ra monies.” 
“5. The agreement, alleged in the pilini, 
= that defendant undertook to pay a 
| moiety of these expenses to plaintiff 
' is not proved to be true.” ; 
“6. The defendant had been adopted A 
i plaintiff's brother. Plaintiff, as ad- 
, mitted by himself, was the person 
. . . bound to perform the.ceremony. The 
defendant is not liable to pay any 
portion of the expenses of the Cere- 
-~ mony to plaintiff.” i 
“7, Suit is dismissed with costs”. 
. Against this judgment, the plaintiff 
"preferred: a Revision -Petition to the High 


` Oonrt. f 4 


Mr, T, Naia Aiyar, for the Pot ina 

Mr. C. V. Ananthakrishna Iyer, for'the Re- 
Spondent. - 

‘ Judgment.—No authority i in support ` 
of the petitioner's plea is cited by the peti- -> 
tioner’s Vakil and apparently the question of 
the grandson’s liability to contribute under 
the Hindu Law was not argued in the. Court 
below. We do not think that Frij = 
“das v. Bai Parvati (1), or the text ` 
Smirthi Chandrika, page 38, Chapter, 11, sec- 
tion-II, paragraphs 21 to 23, arein paint. 

We dismiss the. petition with costs. 


z E Petition dismissek, 
0 32 B. sa, 9 Bom. L. B. 1187. 
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MADRAS HIGH COURT. © > 
C:vtn Revision Patitioy No. 687 or 1908. 
_ November 24, 1909. 
Present :—-Mr. Justica Sankaran Nair. 
, ARAPAYIT : PATTUTHI UMMA— 
PETITIONER 
VETEUB , 
THAOHARKAVIL UMMI KOYA— 
. RESPONDENT. 


4 


Attachment of decrae—Halure of attaching creditor- 


to evecute the attached decree —Attached decree barred 
by limitation—Right of decree-holder to claim damages 
from attaching creditor —Damages.. 

A decree obtained by plaintiff against one K was 
attached by defendant, who held a deoree against 
plaintiff.* The defendant did not execute the decree” 


- attached and allowed it to become barred. In the 


suit by plaintiff for damiz33 aginst defendant, 
the latter contended inter alia that plaintiff was not 
entitled to anna ashe could have executed the 
decree himself : 

Held, that the nekani of plaintiff's decree by 
defendañt did not prevent plaintiff from executing 
it and that plaintiff was not entitled to recover any 
damages from defendant. ~ 

Pattumms v. Idiri Baars, 13 M, L J. 2355; Sami 
Pilati. v. Krishnaams Onati, 21 M. 417 and 
Adhar Ohiantra Daisy. Lal Mohan Das, 240. 778; 1 
O. W. N. 676, referred to. ~- 

- Petition, under section 25° of Act IX of, 
1837, praying the High Court to raviso the 
decrae of the Sabordinat: Judga's Court at 
Calicut dated 31st July 19933 in S. O. S. No. 262 
of 19)8. ` > 

Facts.—Olaim for damages amounting 
to Rz. 159, on the ground that iefendant, 
through gross carelessness, allowed to become 
barred by limitation a money decres of the 
plaintiff, attached by defendant, in execution 
of a -decres which ene held against bhe- 
plaintiff. 

Defendant and ons O (since deceas- 
ed), obtained a decree for rent against the 
plaintiff in O. S. No. 545 of 1893 on the file 
of the Parapangadi Mansif’s Court.. In exe- 

cation of that decrea defendant and Ayum- 
mah attached, in March 1899, the money 
decree in O.S. No. 341 of 1898 whioh plaintiff 
had obtained against one Kunholan. Ayummah 
having died shortly afterwards, the defendant 
underthe attachment became the decree-holder 
entitled to execute the decree in O.S. No. 841 
of 1898, but fatled to execute that deGree and 
allowed it to become barred- by limitation. 
Defendant subsequently attached and brought 
to sale some properties of the plaintiff in exe- 
cation of his decree in O. 8. No. 545 of 1896 
against the plaintiff. Plaintiff paid up the 
decree amount to have the sale set aside, 
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Plaintiff alleged that as the defendant, with- 
out executing the attached decree and after 
allowing it to become barred by limitation, 
levied from. plaintiff by execution the decree 
amount in'O. S. No. 545 of 1896, he is liable 
to make good to plaintiff the amount of the 
decree in O.S, No. 341. of 1898-which was lost 
to the plaintiff by reason of- defendant’s 
allowing it to become barred by non-execttion 
after attachment. 

Defendant pleaded tnter alia that plaintiff 
could have taken out executionof his decree 
notwithstanding defendant's attachment and 
that plaintiff was not entitled to claim any 
damage. - ° 

The Sábordinste J alge oveenaled the de- 


fendant’ s`plea. His reasons were as follows:— 


‘By the attachment made by him he (thé 
defendant) became the decree-holder of that 
sdeoree entitled to execute it. The plaintiff 
had, therefore, no legal right to execute it, 
even although the Court had power, as a 
matter of equituble relief, on a proper case 
being made out, to allow him to execute the 
decrees subject to suitable limitations. But 
the plaintiff was not bound to apply for this 
unusual relief after the decree was attached 
by the defendant”. b A 
The Subordinate Judge, in the result, 
awarded damages to the plaintiff in the sum 
of Rs. 101-14-6. 
The defendant preferred a revision petition 
to the High Courts 
‘Judgment.—the Judge is wrong in 
holding that the plaintiff could not have exe- 


cuted the decree in his favour which was ` 


attached by the defendant. See Patumma 
v, Idii Beart (1); Samt Pillar v. Krishna- 


samt Ohetti (2) and Adhar Chandru Dass v. Lal - 


Mohun Das (3). 

For the loss sustained by the plaintiff, by 
the execution of his decree being barred 
“by limitation, the plaintif is responsible. 
The decree of the lower Court is reversed 
and the suit dismissed with costs throughout. 


Decree reversed. 


(1 13 M. L. J. 266. 
3) 21 M. 417. i 
(8) 24 0.778 ; 1 C. W. N. 678. > 


- 
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UPPANGALA SUBRATA v, BEDRADI SUBRAYA, 


‘MADRAS HIGH COURT. 
TA Crvin Avpaat No. 74 or 1907. 
< October 26, 1909. 
Present :—Sir Ralph Benson, Offg. Chief 
Justice and Mr. Justice Krishnaswamy. ae 


 UPPANGALA SUBRAYA BHATTA AND. 
‘OTHERS—APPELLANTS - 
Versus 
BEDRADI.SUBRAYA BHATTA AND 


OTHERS—RESPONDENTS. 
Civil Procedure Code (Act XIV of 1882), 8. 11—Oaste 


~ 


- “‘matters—Order of theapiritual head of a community resto- 


tng a person to caste—Claim for aj junction restraining 
the person restored to ‘caste from entering temple —Civil 
rights—Catese of action—Jurisdiction of Ow Courts. 

' The firstdefendant, who was ex-communicated from 
caste for having married a Nambudri girl, was restored 
_ to cagie by the 2nd defendant, the spiritual head of 
the ‘community. The temple moktesars sued for a 
declaration that the 2nd defendant’s order did not 
bind the templeand for an injunction restraining the 
lat defendant from entering the temple : 


Held, (1) that the mere fact of the 2nd defendant 
-having “passed the order did not give the templə 
moktesars any cause of action. 

(2) that the right of entry into a temple for wor- 
ship isa Onvil right and can be adjudicated on by, ` 
Civil Courts. 


Venkatachalapati v. Subbarayatu,18 M. 203 and 
Sankara'inga v. Rajeswtra Darai, 81 M. 236; 12 C. 
W. N. 946 ; 4 M L. T.101;8C. L.J. 230 ; 10 Bom. 
BB 781, referred to. i 


Facts.—The lst defendant was excom- 
muničated more than 20 years ago for having 
married’ a Nambudri girl. Subsequently 
the ‘Swami of the Shringeri Mutt, as the 
spiritual head of the community, passed an 
order’ restoring the lab defendant to caste, 
Plaintiffs, the temple moktesars, filed this suit 

-for a declaration thatthe order of the Shrin- 
_ geri Swami did not bind the temple of which 
they. were moktesars and for an injunction 
restraining the lst defendant from entering 
“tho temple under the authority of theSwami's 
order.. The Munsif found that no cause of 
‘action was disclosed and. that there was no- 
-evidence that the plaintiffs reasonably feared 
that the Ist defendant would -attempt en- 
trance into the temple, and he dismissed the 
suit. QOnappeal the District Judge’ upheld 
the Munsif’s decree. _- 

' The plaintiffs preferred a second appeal to 
the High Court. . 

Messrs K. S. Menon, K. Narain Row and 

3, Annajt Row;>for the Appellants: 
- Messrs U. Babu Row and B. Geran Row, 
for the Respondent. 
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: Judgment.—tThe plaintiffs allege no 
cause of action against the defendants, The 
mere fact that the 2nd- defendant passed an 
order restoring- the lst defendant to his caste 
would not give the mokxtesars of the temple 
any right of ‘civil action. Thatthe Ist de- 
fendant’s son eritered the temple is no ground 
of action against the father. We must dis- 
miss the second appeal with costs om this 
ground. We may, however, point out. to the 
Judge that the.right of entry into a temple 
for worship isa Civil right, Venkatachalapati 
v. Subbarayadu (1), and that vice versa the 
authorities of the temple may equally well 
maintain a Civil suit for injunction and dam- 
ngos against a person who enters without a 
legal right to do so: ” Temple case [See 
Sankaralinga Narain v. Rajeswara Dorai- (2)]. 

The declaration made by the Judge in 
favour of the 2nd defendant must be struck 
out. 

The second appeal is dişmissed with costs. 


a . Appeal dismissed. 
ay 13 M. 293. 
` (2) 81 M. 236; 12 0. W. N. 046;4 M. L.T. 101 
80. L. J. 230 ; 10 Bom. L. B. 781: 


~ 





MADRAS HIGH COURT. 
” Beooxp Crven Appsat No. 1137 op 1906, 

i Septembér 10, 1909. . 

Present :—Sir Ralph Benson, Ofpg. 
Chief Justice and Mr. Justice Sankaran Nair. 
VEDA, MUPPAN AND OTHBES— APPELLANTS 

Versus. 
. KATHAN PADAYAOHI AND OTHERRS—- 
i RESPONDENTS, 

Tranafer of Property Ast (IV of 1882), 8. 54—Sale— 
Unregistered sale-deed for less than Re. 100 followed by 
delivery of possession—Subsequent gcle-dved registered— 
Title —Pripm ity. 

A sale by unregistered deed of immovable property, 
less than Rs. 100 in value, passes a good title to 
the vendee when ‘it is followed by delivery of pos- 
session ; and has priority over a registered sale of 


- later date. 


Ginga Narain Gop? v. Kali Churn Goola, 22 C. 179, 
followed. 


-Second appia] against the decrae of the 

District Court of South Arcot, in A. S. No. 217 
of 1906, presented against the decree of the 
District Munsif of Tirakorlur i in O. 5. No. 422 
of 1905. 
' Facts.—Suit for recovery of land on 
the strength of a registered sale-deed exs- 
cuted by Ist defendant to plaintiff for 
Rs. 100." 


we. 
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First defendant was ex parte. Defendants 
Nos. 2 to 4 pleaded that 4th defendant. as the 
managing member of their family purchased 
the suit land, prior to the sale to plaintiff, 
under an unregistered deed for Rs. 20 and 
that lst defendant duly delivered possession 
of the land to 4th defendant, and that, there- 
fore, thesale to plaintiff was not valid as 
against them. 

The District Munsif found that the sale 
to 4th defendant was valid as if was com- 


: pleted by delivery of possession and that sale 


to plaintiff was not entitled to priority over 
the sale to 4th defendant. 

- On appeal, the District Judge reversed the 
Munsif’s judgment, holding that, though 


' followed by possession, if the sale deed” was 


executed and not registered, no title passed to 
the vendee. 

- The following are the material portionsof his 
judgment : — 1 adhere to the: principle, laid 
down by me in other suits of a similar nature, 
that, according toa strict constriction of 


- section 54, Transfer of Property Act, no title 


whatever can pass under an unregistered 


sale-deed, even though the value of the pro- 


perty is below Rs. 100 and the execution of 
the deed is followed by possession. Title may, 
no doubt, pass by delivery of possession alone, 
where the value of the land is below Rs.-100, 
but when a sate-deed is executed, it is clearly 
the intention of the parties to pass title not 
by delivery of possession, but under the 
deed, and the deed not being registered, no 
title passes”. 

“Defendants Nos. 2 to 4 preferred a second 
appeal to the High Court. 

Mr. O. Ramachandra Rao Saheb, for the 
_Appellant.~ 

Mr. T. Bangar amanwachari ar, for the ai 
‘Respondent. 

Mr. T. Glopaledéstkachariar, for the ii Ré- 
spondent. 
-J udgment.—There was clearly a sale 
and possession of the property sold was de- 
livered by the vendor to the purchaser., The 
sale is, therefore, valid see Ganga Narain Gope 
v. Kali Churn Goola (1). ; 


We see no reason to differ from that ruling. 


-: We accordingly revérse the decree of the 


lower appellate Court, and restore that ofthe. 


Munsif with costs in this and . the lower ap- 
pellate Court. ` < 


(1) 28 0. 179 Appeal ailgen 


? 


(s. 0.14. W. N. 121) 
CALCUTTA HIGH COURT. 
Seconp U1vIL AFPRAL No. 422 or 1907. 

“November 9, 1908. 
Present :—Mr. Justice Mitra and 

Mr. Justice Chitty, . 

DEBENDRA NATH ia ae 
APPRLLANT 
VETSUS < 
Sheikh ESHA HUQ MISTRI—Dzren- 

DANT— RESPONDENT. _ 

Limitation Act (XV of 1877), Sch. IL; arts 89' and 
115—Account suit against collection agents—No GD press 
contract that account should be rendered at end of each 

ear., 

Where there was no express contract tœ the effect 
that account should be rendered at the end of each 
year, a suit against a collection agent for account, is 
governed by article 89 of Schedale II, of the Limt- 
ation Act, 1877; and if the agency terminated within 
three years from the institution of the suit and there 
was no demand for account within'the period ofagency, 
no portion of the suit can be barred by limitation. 

Jogendra Nath v. Deb Nath, 8C W.N. 118 and 
Shib Chandra v. Chandra‘ Narain, 82 O. 719, l C. L. J. 
232, followed. 

Mati Lal Bose v. Amn Chand, 1C. L.J 211, dis- 
tinguished. 

Appeal from the decree of the Additional 
Sub-Judge of Burdwan, dated November 26, 
1906, affirming that of the Second Munsif of 
that place, dated May 16th, 1906. 

Babu Shorosht. Churn Matter, for the Appel- 
lant. 

Judgment.—this is an appeal i in a 
suit for accounts brought by the principal 
against his agent. The plaintiff was the se- 
puinidar of a village called Bijra. The 
defendant was his collection agent and.served 
as such from the beginning of the year 1301 
to 8rd Aughran 1309. On the latter date, 
he was dismissed. The account was sought 
for the entire period from -1301 to 1309. 

One of the pleas raised in the defence was 
whether the suit so far as it covered the 


‘period beyond three years from the institu- 


tion, was barred by limitation. Both the 
lower Courts gave effect to the plea. As 
regards the period within the three years, 
the Munsif held that the defendant was not 
liable to pay any money on account of that 
period. - 

The only question before us relates to the 
period from 1301 to 1808. It: was contended 
in the lower Court that the article in the 
Second Schedule of the Limitation Act ap- 
plicable to the case was 115 and not 89, 
The lower appellate Court relied on a 
decision of this Court Mate Lal Bose, v. Amin 


” 
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JOGESH OHANDRA v., BENODE LAL ROY. 
Ohand Ohattopadhay (1). That. case, however, 
18 distinguishable from the present case. 


There’ the contention was ‘whether art. 116 
applied, if there was a‘contract that account 


should be rendered at the end of each year 


and whether the six years prescribed by that 
article should not be counted with reference to 
the end of each year. In the present case 
there was no express contract to that effect. 
But the defendant was the collection agent 


of the plaintiff, and, as held in Jogendra 


Nath Roy v., Deb Nath - Ohater 
and: in Shrb Ohandra Roy v. Chandra Narain 


Muherjee (3), the. casa is one in which’ 


article. 89 -applies.. There is nothing in the 
contract’ between the parties which should 
take-away the case from the operation of the 
three years’ rule of limitation as préscribed by 


art. 89. The agency having terminated within 


three years from ‘the institution of the: suit 
and there, having been no plea or finding that 
theré was any demand at any time within 
the period of the. agency, no portion ’ of the 
suit can,be held to be barred “by limitation. 


The decision óf the lower appellate Court, go ` 
far as this ‘question is concerned,- is’ set aside 


aid’the case remanded. to that Court-to be 
dealt with in accordance with law. If it be 
found necessary by the lower Appellate Court 
to send the case ‘back to the» Court of first 
instance’ for any fading, it may. do so. 

Cos ste will abide the result. 


|| 


(A) LO, J. 211. 
(2) 80. W.N. 113. | 
. (8) 92 C. 719; 10. L. 5283, 


“Oase remanded., 
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(e.c. 14 0, WI N. 122) ° 
7 OALOUTTA HIGH COURT.’ 
_ Sisconp Cryin Aresar No. 902 OF 1907. 
-7 April 19, 1909. 
Present: —Mr. J fatica Chitty and 
- Mr. Justice Vincent. 
JOGESH’ CHANDRA alias DHALU 
| GHOSE—Devanpant—Areaivanr - 
| versus i 
" PENODE LAL ROY CHOUDHRY — | 


; PLAINTIFR-— RESPONDENT. - 
T NGETAN Act (XV of 1877), Bch. I, arts 89, 118, 
"116, 182— Account, ‘suit. for, ` against naib — —Qabuliyat 
charging immovabld. i naa “to , decount 


4 


U Ordiaarily” speaking, i & suit by a aso pal against 
‘his agent for an account is governed by article 89 and 
‘the  perigg is 8 years either from demand as and 
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“been compromised, 
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‘refusal of such account or the termination: of the 


agency. Where, however, there is a.definite contract 


to account at the end of each year, the appropriate 
article would be 115, as the contract would be broken 
by the failure ofthe agent to account atthe end of 
each year. 

Mati Lal Bose v. Aman Chand, 10. L. J. 211, fol- 
lowed. 

- Ineither case if the contract be aes article 116 
applies and the period is 6 years. 

Mati Lal Bose v. Amin Chand, 10.1. J. 211 and 
Harender Kishore v, Admimtrator*General of Bengal, 13 
0. 357, followed. 

If the gabuliyat executed by the agent ordo 
for a charge on immovable ‘property for the moneys 


` aa to which the,agent may make default, even then 


the suit would’be one for account and the gabulsyat 
would -not alter the nature of the suit or extend 
the period of limitation to 12 years under article 182 

- Appeal from tho decree of the Additional 
Sub- J udge -of Dacca’ dated February 4, 1907, 
reversing that of the First Munsif of that place, 
dated December 22, 1905, ` 

Babu Purno, Chandra Mittra for ‘Babu 
Bidhu Bhusan Ganguly. for the Appellant.. ~ 

.' Babus Nil Madhub Bose and Aukhoy Kumar 
Bina, for the Respondent. 


““Judgment.—This appeal ariges out 
of one of three suits brought against defendant 
No. 1, Jogesh Chandra Ghosh, in his -personal 
capacity and as representative of his deceased 
father Jahnabi-Charan Ghosh for an account 
and other relief. The other two suits have 
The factésso far as it is 
necessary to state them are as follows:—~ 
‘Jshnabi Charan Ghosh was appointed by 
the original plaintiffs in this suit, Benode Lal 
Roy Chowdhiri and his two brothers as 
tehsildar and nast of their properties. ‘By a 
registered qabultjat, dated 4th Bhadra 1298, 
fie hypothecated to them certain properties 
therein specified as security for his appoint- 
ment. He further agreed toprepare monthly 
statements month ‘by month, and nikash 
(accounts), and jama iashil amdani, talab 
baki, counter-foil receipts, &c., loazima papers 
‘relating to mofussil affairs year by year at 
‘the end of each year according to the form in 


‘vogue in plaintiffs’ sherista and furnish the 


same to them and, take receipts for the same. 
‘Tf he failed -to pay the amounts due from him, 
he agreed that plaintiffs might realise the 


‘game by auction -sale -of: the properties 


-hypothecated, in execution of a decree obtain- 
‘ed against him; or (failing that) by execution 
_against-his other properties or his person. It 
“appears that accounts were last rendered up 
to the-end of the .year 1303 (April 1897). 


+ 


~ 
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Jahnabi continued. in his ,employment to the 
time of his death in Kartik 1808-(Novembar 
1901.): After his death it is alleged by 
‘plaintiffs that defendant No. 1 took up his 
father’s appointment as tehsildar, the agree- 
ment being verbal, but defendant No. l 
consenting to be bound by the terms of his 
father’s gabuliyat. No farther accounts it is 
gaid were rendered, though plaintiffs admit 
the receipt of certain sums from Jahnabi, 
and after his death from defendant No. 1. 
On 28rd November 1904 the. plaintiffs 
_ filed this suit for an account both of 
Jahnabi’s dealings and also those of de- 
fendant No. L, and they asked for a` mortgage 
gale decree” for the amount of the debt found 
due. The plaintiffs valued their claim ab 
Rs. 1,100, asking leave.to pay! additional 
Court-fees on any sum found due in excess of 
that amount. ` 

' Thè three questions of importance which 
arose at the hearing were (1) whether the 
suit, framed as it was against defendant 
No. Lin his representative and personal 
capacity, was maintainable, (2) -whether the 
Munsif had jurisdiction. to try it, (3) 
whether it was barred by limitation. The 
Court of frst instance dismissed the suit as 
unmaintainable. The lower appellate Court 
has held that the plaintiffs can proceed 
against defendant No, 1 in his representative 


capacity, giving up the claim against lim_ 


personally ; that the Munsif has jurisdiction ; 
and that the suit is not barred by limitation. 
He has accordingly sent it back to the Court 
of first instance for trial on the merits and 
taking of the accounts presumably, from Ist 
Baisakh 1204, Against this decision de- 
fendant No. i has appealed. ; 
With regard to the first point the Munsif 


was obviously in error in dismissing the guit . 


as unmaintainable. A „plaintiff who has 
wrongly joined two causes of action against 
the same defendant may be allowed to 
abandon one and proceed on the other. This 
chas in effect been allowed by the. lower 
appellate Court, The suit is now against 
defendant No. lonly in his representative 
capacity, and as such there is no objection 
- made to it on his behalf. . As to the second 
point it appears that the Munsif has special 
.powers to try suits up to Rs. 2,000. The 
plaintiffs estimated their claim at Rs. „1,100. 
“Their pleader here has assured us that the 
. plaintiffs will not in any. event ask for a 
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decree fora sum: excaeding Ra. 2,000, the 
limit of the Munsif’s jurisdiction. This 
point, therefore, needs no further considera- 
tion. The only point remaining for our 
determination is that of limitation. The 
Subordinate Judge has -held that, as the 


kabuliyat provides, for a charge on immovable. 
property, the period is 12 years (art. 132). 


In this we think he is wrong. The suit is 
‘esgsentially one by a principal against his 
agent for an account. That any moneys, as 
to which the agent might make default, were 
to be recovered in-s particular way cannot 
alter the nature of the suit or extend the 
period of limitation. Ordinarily speaking a 


suit by .a principal against his agent for an 


account is governed by art. 89 and the 
periodis 3 years from either the demand 
for and refusal of such account or the 
termination .of the agency.. Where, how- 
ever, asin this case there is a definite 
contract. to accourt at the end-of each year 
the appropriate article would be 115, as the 
contract would be broken by the failure of 
the agent to account at the end of each year, 
see Mati Lal Bosev. Amin Chand Chattopadhay 
(1). In either case if the contract be, as it is 
here, registered, article 116 applies- and- the 
period .is 6 years,. See the case just cited and 
Hoarender Kishore Singh v.. Administrator- 
General of Bengal (2). The suit clearly, falls 
within the article as not only is the account 
asked for but also a money decree for what 
may be found due, that is, compensation for 
the previous failure to account. 

Taking the period to be 6 years we find that 
the contract was to be performed by rendering 
accounts atthe end of every Bengali year, 
ihatis on 31st Chaitra (abont the middle of 
April). The suit having been filed in Novem- 
ber 1904, the first April within the six years 


‘ig April 1899, że, the end of 1305, B. S. 


The plaintiffs are, therefore, entitled to the 
account which Jahnabi ought to have ren- 
dered at the end of 1305, B. S., that is to say 
for an account from the lst of Baisakh 1305. 
We, accordingly, modify the decree of the 
lower appellate Court, and affirm its remand 
of the suit to the Court of first instance’ for 
the taking of the account against defendant 
No. 1 as representative of his deceased father 
from lst Baisakh 1305 and for the passiug 
of a decree for such amount if any as may be 
1) 1 0. L. J. 211. 
(2) 12 0. 367, 
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found due on taking subh. secoun. The parties 
must Drar their own costs of this appeal. 
` Dorrea wodha 


Ladi 





~ 


`: (8. 0.140. W. N. 125) 
‘CALCUTTA’ HIGH COURT. 
MisceuLaxcous Civiu Apprat No, 28 or- 1908. 
; : March 30, 1909. 
‘Present :—Mr. Justice Sharfaddin and 
l ~- Mr. Justice Coxe. A 
: RADHIKA MOHUN GHOSE AND OTHERS— 
; - JUDGMENT- SRAT ORE APPELLANTS: 
teraus j 
BROJENDRA KUMAR SAHA ie: 


OTHERS—D RCREE-HOLDERS—RESPONDENTS. 

Construction— Mortgage dacree-—“Date of payment” 
meaning of. 

The ordinary meaning of the words “date of pay- 


- ment” .is the date on -whioh payment is madè, and’ 
ought not to be constrned as meaning the date. on: 


which payment ought to be, but-is not made. 

Therefore, where a mortgage deoree directed that 
interest should be paid at the bond rate “ap to the 
date ot payment” : Held, that the interest up to, the 
- date of actual payment must be paid and not up to 
the date of the preliminary decree only. 

Maha Pershad v. Surendra Mohan, 90. L. J. 288, 4 
Ind. Oas. 56, and Maharaja of Bharatpur v. Rani Kanno 
Dei, 28 å- 181; 28 I. A. 35, and Megraj Marani. v. 
Nursing Mohan, 83 0, 846, referred to. 


Appeal from the erder of the Third . Sab- 


Judge of - Mymensing, dated November 25, 
1907. 

'Babus Boido Nath Duit a Makunda Nath 
_ Boy, for the Appellants. 

Babus Jogesh Ohandra Roy and Surendra 
Nath Guha, for the Respondents. . 

J udgment.—The only question which 
has been discussed in this appeal is whether 


‘the respondent, who is a mortgage decree- - 


holder, is entitled to interest at the rate 
stipulated in the mortgage bond up to the 
date of actual payment or up to the date fixed 
for payment under sections 86 and 88 of the 
_ Transfer of Property Act. The judgment- 


debtor objected that the decree-holder was 


only entitled to interest at the stipulated rate 
up to the fixed date. This objection wus 
disallowed by the Subordinate Judge of 
Mymensingh and the judgment-debtorappeals. 


It is now prefectly ‘well-settled that, in 
mortgage- decrees, although interest at the 
: stipulated rate should ordinarily be allowed 
“up to the date fixed for payment yet, if the 
Courts think fit, it has power to ‘decree that 


rate of interest up tothe actual realisation.. 


+ - = 
: 
r 


” 


The anly eee that really arises in this 
case is whethér, -as a matter of fact, the 
Subordinate Judge did decree interest at the 
stipulated rate up to the date fixed for pay- 
mentor up to the date of actual payment. 
The decree under execution has been laid be. 
fore us and it is to the effect that ‘the defen- 
dant shall within six months pay (.......... .) 


' Aday Kary & certain sum to the plaintiff with 


interest up.to the date of payment” C... 


-Aday Kal parayanta. The appellant’ 8 pakane 


tion is that by the words ‘date of payment’ is 
meant the date fixed under sections 86 and 88 
for payment of the money by the defendant, 
and, reliance has been placed on the decision 


‘in Maha Pershad Singh v. Surendra- Mohan 


Singh (1). It must be admitted that the terms 
of the decree in that case were very similar to 
the terms of the present decree and the learns 
ed Judges held in that casethat it was the in- 
tention of the Court which passed the decree 
to allow interest up tothe date fixed for pay- 
ment and not up to the date of actual payment, 
‘hey appear to have been considerably influence. 
ed by their ‘belief that it was the prevailing 
practice at these provinces to allow interest 
at the contract rate only up to the date fixed 
for payment. This expression of their views 
is, no doubt, entitled to the ‘greatest respect 
bat, when the learned Judges go on to say 
that this practice of awarding interest up 
to the date of the expiry -of. the period of 
grace was universal before the decision ‘of. 
the Judicial Committee in Maharaja of 
Bharatpar v. Rani Kanno Dei (2), we are 
bound to say that their experience has been 
different from that of the members of this 
Bench. We have not infrequently met with 
decree in these provinces in which interest 
at the stipulated rate has been allowed by the 
Mofnssil Courts up to the date of actual pay- 
ment.. But, be that as it may, the interpreta- 


- tion attached by these learned Judges to the 


terms of the decree in that particular case 
cannot be regarded as binding us to attach the 
same meaning to the words-used in the present 
ease or to find that the intention of the 
Subordinate Judge- who- passed the decree 


` now under consideration was. necessarily the 


same as” the. intention- of the Court whose 
decree was considered by the learned Judges 
in the case cited. Looking at the words of the 
decree themselves, we find it impossible to 


1) 9 0. L. J, 288, 4 Ind. Cas. 56. 
2) 23 A. 181; 28 L A. 36. 
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eanstrae the words. (.......... Vee) Aday Kal 
paryanta as meaning “ap to the period fixed 


under section 88 of the Transfer of Property ; 


Act; The ordinary meaning of the words ‘date 
of payment is the date on which payment is 
made and ought not, we think, to be construed 
ng meaning the date on which payment,’ ought 
to be, but is not made. Farther on, in the dec- 
ree itis directed that “the defendant shall 
pay interest on the amount of costs at the rate 
of six per cent. perannum untilthedate of pay- 
- ment” (..-......... ) Aday Kal paryanta. Tt is 
perfectly clearthat this interest, at any rate, is 
not confined to the period presoribed under sec- 
tion 88 but is payable until the date of actual 
payment. We do not see our way to attach- 
ing, within the same few lines in:the decree, 
two entirely distinct meanings to the same 
phrase ( . ) Aday Kal paryanta. The 
learned Sabordivute Judge saysthathe does not 
feel any doubt in holding that the words ‘date 
of payment’ mean the actual date of pay- 
ment or realization. That is the sense, he 
says, in which these words are used by the 
Mofasgsil Courts. This opinion is, we think, 
of value as emanating from the presiding 
officer of the Court by which the decree was 
pagsed and as indicating the sense in which 
the words are generally used in’ that Court. 


Though the case is not precisely in point, 


we may say that the view we take of the 
meaning of these words is sapported, to a 
éertain extent, by the decision in Megraj 
Marwari v. Nursing Mohan Thakur (8). Several 
other cases have been cited. Thorgh they 
may be regarded as analogous, they are not, 
in our opinion, precisely applicable to the 
point of construction raised in this appeal 
_ and we do not think it necessary to refer to 
them seriatim. 

- The result is that, in our opinion, the 
decision of the learned Subordinate Judge 
is right and we dismiss the appeal with costs, 
five gold mohurs. f 
Appeal dismissed. 
(8) 28 C. 848 at p. 847. 


Sie Crown. 
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CALCUTTA HIGH COURT.. 
Crruinat Ravisron No. 1004 oF 1909. 
September 80, 1909. 

Present :—Mr. Justice Chatterjee and 
Mr. Justice Ryves. 
ABDULLAH KHAN—PEtITIONER 
Versus : í 
- EMPEROR— Oprosire PARTY. 

Penal Code (Act XLV of 1860), a. 193 --Perjury— 
Criminal Procedure Code (Act V of 1893), s. 476—En- 
query ~Judicial proceeding. 

An enquiry under section 476 of the Oriminal Pro, 
éédare Code is a judicial proceeding, and‘a person 
giving false evidence in the course. of the proceed- 
ingisgailty of perjary under section 193 of the Indian 


Penal Code. 
Emperor y. Gopal Barik, 340. 42; 11 0. W. N. 125 ; 


40r. L J. 480, relied upon. 

Oriminal Rule against the order of the, 
Sab-Divisional Magistrate of Barh, dated July 
5, 1909, convicting the petitioner under sec- 
tion 193, Indian Penal Code, and sentencing 
him to rigorous imprisonment for one month 
and fine of Rs. 25, the order being affirmed 
by the Sessions Judge of Patna, dated August 
9, 1909. 

. Mr. M. Hug and Moulvi S. A. Karim, for 
tke Petitioner. 

. Mr. Orr, Deputy Legal A AN for 


Judgment. | 

Chatterjee, J.—In this case the petitioner 
has baen convicted under section 133, Indian- 
Penal Code, for giving false eviderice in the 
course of a judicial proceeding. The nature 
of that judicial proceeding was as follows. 
The Assistant Settlement Officer made an en-- 


‘quiry under section 476, Criminal Procedure. 


Code, as to whether he should or should not 
order the prosecution of certain persons for 
filing false receipts in the course of asettle- 
ment proceeding before him. The petitioner 
is said to have given false evidence in that 
enquiry. The petitioner obtained a rule on 
the District Magistrate to show cause why 
the sentence passed upon him should not be 
set aside on the ground that the proceeding 
under section 476, Criminal Procedure Code, 
was not a judicial proceeding, ‘Judicial pro- 
ceeding’ has been defined in section 4 of the 
Criminal Procedure Code and it includes any 
proceeding in the course of which evidence 
isor may legally be taken on oath. Now in 
order to see in what proceedings evidence ca, 
be taken on oath we must refer to the Oat 
Act, Section 4 of Act X of 1873 lays do 


f 


‘ant Settlement 
receive ‘evidence ; and if he was authorized to 
receive - evidence then comes the question , 


Vol; v1 | 


consent of partiés authority to receive evi- 
dence are entitled to administer oaths. The 
next thing to consider is whether the Assist- 
ant Settlement Officer was such a person. 
, Under Rule No. 40 of the Government rules 
" pablished under the Bengal Tenancy Act the 
Assistant Settlement Officer. has all the 
powers exercisable by a ‘Civil Oourt in the 
trial of suits. Receiving evidence is cerlainly 
withinsuch powers and, therefore, the Assist- 
Officer was authorized to 


whether klthongh authorized to receive evi-, 
denge on oath, he conld receive evidence on 
oath in a proteeding under section 476, 
Oriminal Procedure Code. Now section 476 
says that when any Civil, Criminal or Reve- 


nue Court is of opinion that there is ground’ 


for enquiring into any offence brought under 
its notica in the course of a judicial pro- 
ceeding, such Court after making any pre- 
liminary enquiry that’ may bè necessary may 
send the case for enquiry or trial. The 
“Assistant . Settlement Officer, therefore, was 
entitled to make the preliminary enquiry that 
‘he made in this case. 

The next question that arises is whether 
he had authority to administer oath in such 
a proceeding or to receive evidence in such 
28 proceeding. Enquiry must be upon evidence. 
“It has been held in the case of Raghoobuns 
Sahoy v.` Kokil Singh, (1), that one mode of 
making <an enquiry is certainly to take evi- 
dence and, therefore, if the Settlement Officer 
was ‘authorized to make an enquiry he was 
authorized to take evidence. If he was 
authorized to take evidence, then the whole 
question ‘is answered, because then itis a 
judicial proceeding and - the pentane has 
been rightly convicted. 


The ‘question, however, can be locked at in 


_another way also. Under section 193, I. P. 


Ò. Expl. (2), an investigation directed by 


-law preliminary to a proceeding before a 
Court of Justice is a stage of a judicial pro- 
‘ceeding though that investigation may not 
take place before a Court of Justice. This 
preliminary investigation, there can be no 
doubt upon the wording of section 476, 18 an 
‘jnvestigation or enquiry directed by law 
although the Magistrate is given a certain 


a) 17 C. 873, 


+ < 


“INDIAN “CASBS. 
NARENDRA CHANDRA LAHIRI V. CHARU CHANDRA SINGH: 
- that all Courts and persons having by law or 


‘by inatelments. 
~ the judgment-debtor did not deposit the money due 


63. 


amount of discretion with regard to the same; 
and, therefore, reading by the light of this ` 
explanation also it would > seem that the _ 
preliminary enquiry before the Assistant 
Settlement Officer wasa stage of a judicial 
proceeding. In that view also the conviction 
would be right. It has been held in the case _ 
of Emperor v. Gopal Barik (2), thata proceeding 
under section 473 is a judicial proceeding : 
although that case was dealing with the ques- 
tion-of such’ a proceeding being a judicial pro- 
ceeding within the meaning of section 439, ` 
Oriminal Procedure Code, still we think that 


“the proceeding, if, it isa judicial proceeding 


for one purpose 185 also a judicial proceeding 
for another purpose and such being the ‘case 
we think that the conviction in this case is. 
correct. The sentence, however, is reduced to ° 
the eleven days already served by the peti- ' 
tioner and he will be discharged. 
Ryves, J.—I agree generally. 
Sentence reduced.. 
2 840. 42 ; 110. W. N. 125; 4 Or. L. J. 460, 





Í (8. 0. 14 0. W. N. 146). 
OALCUTTA HIGH COURT. 
Misoztiansous UIvIL Apprat No. 452 or 1907 
December 8, 1902. 

Present :—~-Mr. Jastice Sharf-ud-din 
and Mr. Justice Coxe. ~ 
NARENDRA CHANDRA LAHIRI 
J UDGMENT-DEBTOR——A PPELLANT : 


VOrsts : 

OHARU- CHANDRA SINGH—Dagorue.- | 

è HOLDER— RESPONDENT. 

Civil Procedure Code (Act XIV of 1882), s, 357— 
Payment of  decree—Decree-holder’s death before 
instalment due—Judgment-debtor to pay money into 
Court or be liable for interest. 

A deoree required payment of the decretal amount 
Upon the death of the decree-holder 


till some time after the date fixed for payment Held, 
that there being a clear provision of law as to the 
mode of paying the money, contained in section 237 | 
of the Civil Procedure Code, 18323, the judgment-debtor 
ought to have deposited the amount in Court as 
directed in cl. (a) ortaken directions under clause (e); 
and as he failed to do that, he was liable to pay in- 
terest for the time the instalment remained unpaid: 
~ Appeal from the order ofthe Sub-Jadge of 
Rungpur, dated July 1, 1907. ` 

Babu pega Ohatterjes, for the Appels 
lant. 

Babus Dour Nath Ohuckerbutty ats 
Homesh.Ohandra Sen, for the Respondent, 
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J udgment.—this isanappeal against 
the order of the Subordinate J udge of Rang- , 
pur, dated:the Ist July 1907, in execution 
casa No. 155. of 1907, It appears that a 
‘decree was given in the terms of á a 
under which the judgment-debtor was re- 
‘quired to pay the whole of the decretal 
amount by instalments. He appears to have 
paid Rs. 3,000 in cash on the day when the 
‘solenamth was effected. He agreed to pay - 
the balance of Rs. 15,500 by instalments, 
that is to say, Ra. 4, 000 i in Falgun 1310 and, 
- Rs. -11,500 in- Kartik 1311. | The decree: 


- holder appears to have died soon after the 


~ decree was given. On the 15th’ March 1904, 


a sum of Rs. 4,000 was paid -by the idp- < 


ment-debtor to the credit of the Subordinate 


Judge stating that as the decree-holder was | 


dead and he did not know whothe heirs were, 


he ‘had brought the money in order that it 


shonld be-paid into the credit -of the Sub- 
ordinate Judge. The 15th November 1904 
_ was. the date fixed ‘for the next instalment. 
` The balance was paid by the jadgment-debtor 


- on the 8rd November 1905. -Credit for all 


_ these monies has been given by the “decree- 
‘ holder's heir, who now represents him after 
having obtained a certificate under Act VIT 
of F889 > 

On the 17th April 1907, the hei of the 
original decree-holder axedated the decree 
for interest for 11 months and 7 days, that - 
is, from Aghran 1311 to 17th Kartik 41312, 
It appears that the Subordinate Judge has 
thrown out the objection of the judgment- 
debtor on the ground that, when he had paid ` 
Ra. 4,000 to the eredit oF the Subordinate. 


, Judge, he should have paid the balance in. 


a similar manner on the instalments falling 


due.. Ashe failed to do that the decree- ` 


holder’s heir; who isnow the decree-holder,- 
js entitled - to claim interest on the balance 
ofthe money for the ` period stated above. 


It is now contended that there is no pro-. 


vision of law authorising the jadgment-~ 
debtor to pay money to the credit ‘of the’ 
Subordirate Judge when the deceree-holder 
is dead and there is no one to represent him. 
Bat we find that, under section. 257, Oivil 
- Procedure Code, which relates to the-mode 
‘of payment of money undera decree, all money 
payable under a decree shall be paid in one 
of the three ways following, namely, (a) into 
‘the Court whose duty is to execute the decree ; 

or (b) ont of Court to the decree- holder ; or 


- 


with costs. 


- i Jaly.80, 1909. ` > 
Present :—Lord Macnaghten, “Lord Dunedin, - 
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(c) otherwise as the Court which made the 

decree directs. There being aclear provision. 
of law as to the mode of paying the money 
due undera decree we are of opinion that 
the judgment-debtor should have paid the 


“money. to the Court, or taken, directions 


“As he has . 
liabie’ to pay the 


from the Court under clause (o). 
failed to do that he is 
interest. 

For these reasons we dismiss the appeal 
We assess the hearing fee ‘at - 
_ three ‘ia mohurs. ‘ 
a Appeal dismissed, 


am 


~ 
. 
Lak | 
1 


L 
(sc. 146. W. N. 158; (1909) A: C: 640.) 
PRIVY COUNCIL, 


APPEAL FROM. THE Court ‘or. a era FOR 
ONTARIO, 


“a 


- 


Lord Collins and Sir Arthur Wilson. - 
DOMINION NATURAL GAS Oo. Loi— 
DBPENDANTS—APPELLANTS wa 
versus 


; a) COLLINS ; (2) PE RKINS | AND OTHERS — 


PL,AINTIPES —RRSPONDENTS. 
Negligense —Contractor—Dangerous artucles, installa- 


tion of —Duty to take preca ution—Liability when provi- 


mate cause of accident +8 conscious act of another volition — 
~—-Burden of proof. ` 

In the case of articles dangerous in themselves, there . 
is a peculiar duty to ‘take precaution imposed upon 
those who send forth or install such articles when it is 
necessarily the case that other parties will come within 
‘their proximity; and it is no exctise to say that the 
accident would not have ey ed unless some other 
agency had intermeddied with the matter. 

Dison w." Bell, 5M. and S. 198 ; 3 8. E. C. (o. 8.) 
88; 1 Stark 287; Thomas v. Winchester, 6N. Y. R. 397 
and Par y v. Smith, 40. P. D. 825; 48 Le J. O. P. 781; 
41 L. T. 93; 27 W. R. 80L, referred to. ` 3 x 

But if the proximate cause of thé accident is 
mot” the negligence of the defendant, but the con- - 
scious act of another volition, then he will- not be’ 
liable. 

The defendant company installed a gas supply-- 
„plant at the premises of a Railway Company. An 
accident was caused by an explosion which resulted” 
owing tothe negligence of the defendants to take 
zcertain precautions which they were bound to have 


_ taken, aud the plaintiffs who were workmen of the 


Railway Company were injured: 
Held, that asthe defendants failed to shew that 


- the proximate canse of the accident. was the act 


of a subsequent conscious volition, and there ts 
initial negligence of the defendants, ‘they were liab 
in damages. : 


a 


` DOMINION NATURAL GAS CO. LTD. v. 0011155. 


Appeals from: a judgment of the Court: of 
A ppsa! dabed “Pabèriber, '31.°1998, affirming 
that’ofthe Chief- J ustice for. the payment of 


| damages by the defendants to the plaintiffs - 


Sir R. Finlay, K. Cirand Lynch Sree, K. 
“Oh, for the Appellants. 
$ "Mr. D Arey Martin, K. C., and Me. Farmer, 
for the Respondents. i 5 
ec stud gm ent.—The defendants, ‘the 
> Domthion . Natural, Gas Company, recover 
“natiral gas from: certain: gas-bearing strata 
situated ata considerable depth below the 
‘surface of the: ground. and distribute this gas 
"as & commercial product. In order to obtain 
A way-léave for their matu; théy entered into 
a contract with the defendants, the Toronto, 
Hamilton nnd Búfalo Railway Company, of ` 
which one of the terms was that they should 
supply the Ruilway - Company with gas. at ` 
reduced rates. -at- certain boildings belonging 
to the Railway Company,’ and should fornish 
‘ ‘meters and regulators for the gas 80 supplied. 
‘The Railway Company wished_to have a 


‘supply, and the-Gas Company : “installed a’ 


- supply plantfor the purpose, at the repair 
-< shops of the Railway Company, i in the Oity 
- of Hamilton. “The gas, as.it issues from the 
ground, is ata very high pressure. -This pres- 
sure is reduced bya transforming device, be- 
fore the gas is admitted to the’ mains. 


gas as admitted tothe burning.jets, the -ulti- 
~mate ` pressure desirable being-that of a‘fow ` 
ounces, whereas the pressure in ‘the mains is 
reckoned in pounds. This. is effectuated by 


‘means ofa very simple and ingenious re-: 


gulator.: This may be described as follows:—— 


The gas from: the service pipe is admitted into ` 


| 8 chamber- with 'an exit at the other side, and 


this chamber-can be closed against the passage’ 


of the gas by means ofa door working: after 
the fashion of a portcullis. On the exit side 
: the pipe branches, one branch, the direct . 


_aNbIAN oss h 


- Bat ' 
the pressure in the mains is still too high for. 
actual working, and it is, therefore, necessary. ’ 
still further to redute- the pressure before the” 
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‘top of the porteallis door, In the side of 


_ the piston rod, about the middle, there a 


slot into which is inserted the enl of a lover 
supported on afixed fulerum. On the other 
end of the lever is a sliding weight, so -that 
by receding the weight from, or approaching 
it to, the falerum, the upward pressure of the 
“end of the lever which is in the slot can ba 
ihcreased.or diminished. The apparatus then 
-works as follows :—The weight on the lever, 
which, of course, tends to keep the poərteallis 
"open, is adjusted at the number of ounces 
_pressnre required. The-porteullis door being 
“open, the gas is-admitted’at the high près- 
sure: The moment, however,.it bas passed 
~ throug]: the chamber, it goes, not only to the 
burners, but also up the vertical pipe, and 
gains‘admission to the top of the diaphragm. 
` [ts pressure being greater than is necessary 
_to overcome the upward pressure effected by 
the lever and weight, it ‘'depressss the dia- 
‘phragm and ‘the piston rod, and gradually 
‘shuts the portcallis, till the opening becomes 
‘so small that the pressure of the system is 
reduced and equalizes itself. Inasmuch, how- 
ever, as at the first moment of admission thera 
may bea strong rash of gas bsfore the re- 
gnlafor action has time to work, and also in 
order to provide for any sticking of the port- 
cullis, thera isan extra precaution employed 
by means‘of a safety-valve inserted at the 
angle.where the vertical pips turns back- 
wards towards: the diaphragm chamber. The 
valveis a simple wéight valve, the pressure 
being ofcourse calculated at a little groater 
than the working pressure of the system. 

- Now, the Gas Company installed this system 
in the blacksmith’s shop, an enclosed cham- 
ber. It seems to ba usual, and is obviously 
conducive to safety, to put a pipe on the emis- 
gion nozzle of the safety-valve, and take the 
outlet of the-pipe to the opan air. The Com- 
pany, however, did not do so, but simply al- 
‘lowed the -emission nozzle of the safety-valve 
to discharge, when ib. acted into the air of the 


‘ one, going to the burners, the ohe “which” chamber. 


forms part ‘of the reguletor, being taken- 


` vertically upwards, and then bent-back so’ as 
to fill » chamber situate vertically immediately 
‘ above the portcullis. 
“into two parts horizontally by a diaphragm of 
` India rubber arranged on a metal frame. Fhe 
lower surface ‘of the diaphragm connects ‘with 
a piston rod, which is free to moye up and 
5 down: and is’ attached. at the lower ondi to the 


This chamber is divided’ 


The whole system was installed and worke 
--ed, so far as is known, well for upwards of a 
year. It was from time to time inspected by 
the workmen of the Gas Company. ` 
- Onthe lst November 1906, the plaintiff 
Collins and the deceased Perkins, whose re- 
presentatives are the .other plaintiffs, being 

‘workmen of the Railway Company, and 
having charge of the boilers whichare heated 


~~ 


` 


.ing ‘easily to the boilers. 
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by the gas, found that the gas was not com- 
They went into 
the chamber and found there had been some 
escape of gas. They then went away, but 
shortly afterwards returned. This time, on 


` opening the door, oraféw seconds after, they 


were met with a rush of gas; the gas caught 
fire from the jets of the Boilers: There was an 
exp osion, and Perkins was killed and Collins 
injured. 

In the circumstances, the plaintiffs sued 
both the Railway Oompany and the Gas Com- 


. pany for damages. Thè Railway Company 


deny liability onthe ground that there was 
no negligence on their part. They had em- 


. ployed . capable persous in the Gas Company 
to ingtal the machine, and if there was any’ 


fault in the system, it was tho Gas Company 
who were “to balme. The Gas Oompany 
denied liability on the groundthatthe system 
as installed was proper and safe, and that the 
escape which took plaéa must have been due 
to.improper practices on the part of the Rail- 
way Company’s servants for which they were 
not responsible. 

The mvchine itself was examined, and. “it 


was found that there was an accumulation of 


-~ dirt which prevented the ‘portcullis door 
closin g tight. 


It was also. proved that' the 
| Railway Company's servants had inserted a 
tap valve with. a controlling cock in the pipe 
Just befora it enters the xegulator, t.e., on the 
high-pressure side; also that some- workere 


of the Railway Company, annoyed by the noise - 


which it made, had put a'`punch on top of the 
safely-valve and hammered it. 

In this state of matters, the learned Judge 
at the trial put certain specific questions 
to the jury, which, with the answers, were as 
follows :— 

1. “Was the injury to the plaintiff Collins 

‘and to Perkins caused ‘by any 

' negligence of -the defendants, the 
Railway Company ? A. Yes. 

2. If so, wherein did such negligence 

oorisist PA. By. the Company allow- 


ing their men to tamper with the 


gas plant. y 
3. Was the injury to the plaintiff Collins 


and to Perkins caused by ny negli-‘ 


gence of the defendants, the Gas 
Company P? <A. Yes. ‘| - 

4, If so, wherein did such negligence | 
consist P A. By not running a’ 
pipe up through the roof, 


iNblan cêk, ` 
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5. If you find the accident was caused 
by the escape of gas, from which 
‘valve do you find the gas escaped ? 
A. Safety-valve.” 

They also, by their answers to certain other 
questions (which it is unnecessary to quote) 
negatived contributory negligence.” 

Upon these answers the Trial Judge found 
for the plaintiffs against the Gag Company, 
but dismissed the aut ng against the ‘Railway 
Company. 

The Gas’ Ga Gan appealed, and .the 
plaintiffs resisted the appeals, but acquiesced 
in the decision absolving the Railway Com- 
pany. 

The Appeal Court affirmed thé jadgment 
of Trial Judge in each case, and the present 
appeals are against these jadgments. 

To come now to the position of- the Gas 
Company. The Gas Company were not oc- 
cupiers ofthe premises on which the accident 
happened. Further, there being no relation 
of contract between the Company and- the 
plaintiffs, the plaintiffs cannot appeal to any 
defect in the machine supplied ‘by the defen- 
dants which might constitute breach of con- 
tract. There may be, however, in the case 
of any one performing an operation, or sett- 
ing pp and installing a machine, a relation- 
ship of duty. What that duty is will vary 
according to the subject-matter of things 
involved. It has, however, again and again 
been held that in the case of articles danger- 
ous in themselves, such as, loaded fire arms, 
poisons, explosives, and other things ejusdem 
generis, there is a peculiar duty to take pre- ` 
caution imposed upon those who send forth 
or. instal such articles when it is necessarily 


_ the case that other parties will come within - - 
their proximity. 


The duty being to take 
precaution, it iano excuse to say that the 
accident would not have happened unless 
some other agency than that of the deferdant 
had intermeddled with the matter., A loaded 
gun will not go off unless some one pulls the 
trigger, a poison is innocuous: unless some 
onetakesr it, gas will not explode unless it. is 
mixed with air and then a light is set to.it. l 
Yet the cases of Dizon v. Bell (1), Thomas v. 
Winchester (2) and- Parry v. Smith (8), are 


all illustrations of li ability enforced. On the - 
(1) 1) (18 [8) 6 M. and 8.:198, 1 Stark 287 ; 3 8E. O. - 


0.. 
(2) (1852) 6 N. Y. 397. 
(8) (1879) 4 ©. P. D. 825; 48 L., J. O, a 781; 44 
li T. 98; 27 W. R. 80. a 
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other hand, if tho naro mate: etae of the . 


accident i is not the negligenca of the defendant, 
“but ` the conscious act of another volition 
then he will not be liable. For against such 
conscious act of volition n> pracwution can 
really avsil 
In applying thesa s oobi to, the foes 
in hand the basis of. consideration: must be 
sought i in the findings of the jury, unless it 
can be said of these findings that they are in- 
capable of support by the evidence. 
Now, the jury has affirmed negligence on nthe 
part. of the Gas Company in. respect that they 
‘installed the safety-valve with an emission 
‘direct into the shop instead of into the open 
nir. This finding seams to their Lordships 
not only capable of support upon the evi- 
dence, but really reasonable in itself. For 
the safety-valve. by its very existence was 
meant to work from time to. time; and the 
frequency. of its working would seem to- de- 
pend on causes which might be quite inde- 
pendent of negligence; eJ., sudden pressures 
_. of- gas, and also accumulations of dirt which 
would prevent the portcallis closing bight. 
When the valve. did work, gas was necessarily 
emitted, and it would seem both an easy and 
& reasonable ‘precaution, that that emission 
should be led to the,open air, whére it ‘would 
.bə harmless, rather, than put into the clos- 
. ed chamber where ib might become a source 
of danger. h 
That being so, havethe defendants been 
‘able to show affirmatively thatthe true cause 
of the accident was the conscious act of 
another . volition, t.e., the tampering “with 
the machines by the Railway Company's 
workmen p 
‘In truth, their Lordships think that on 
_ the evidence ‘the true cause of the escape 
is left in doubt. It is found by the jury, and 
their Lordships think rightly. that it took 
place at the safety-valve, andnot atthe valve 
putin by the Railway Companys workmen on 
the high- -pressure side. - But the, escape at 
the safety-valve, itself could equally have 
been caused either (1) by the destruction of 


_ the valve as a tight-fitting valve owing to the ' 


hammering, or, in other words, by the negli- 
gence -of the Railway Oomp.ny’s workmen ; 
or (2) by the fact that the porteullis had gok 
clogged with dirt, which, by preventing 16 
-from shutting, would allow. of g constant pres- 
sure ‘greater than the restraining power of 
, the safetysvalve. Now, Wai is no evidence 


4 
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to show that thg aczamulation of dirt was 
due to the action of the. Railway Company’ g 
workmen. It wasindeed suggested that,” in 
patting in thetap valve, they may have 
broken a wire gaŭzə screen which was found 
with a hole init, and whichis meant to pro- 
tect the porteullis chamber from dirt. But 
first, this is only a sagzestion unsupported 
by actual testimony, and, second, it is certain 
that ib is only a question of time, the ganze 
screen being ‘unable to pravent a certain 
amount of dirt gaining admission, and the 
dirty state of ths portcullis chamber being 
either a nutural resultto protectagainst which 
the safety-valve was intone aspect designed, 


‘or the result of the negligence of the Gas Com- 


pany’s.servants, whose duty it was from time 
to time to inspect the apparatus and see that 
it was in good order. 

Accordingly their Lordships hold that the 
defendants, the Gas Company, have failed to 
show that the proximate cause of the accident 
was the actof a sabsequent conscious volition, 
and that, there being initial négligence found 
against them, -the plaintiffs are entitled. to 
recover. 

Their. Lordships will, ibn Ê hauls 
advise, His Majesty to dismiss these appeals 
and to affirm the La R of the Court of 
Appeal. ~ 

The appellants ` will pay one set of the 
respondents’ c2363 of tha appoavls, bab the 
Taxing Officer will allowsuch additionalitems 
(if any) as are, in his opinion, justified by: the 
circumstances of the case, 

Appeal dismissed. 


(s. c, 14 0. W. N. 170.) 

‘ CALCUTTA HIGH COURT, 
Secon. CIVIL A.PPBAL No. 1947 or 1907, - 
August 20, 1909. 

Present :—Mr. Justice Chitty and 
- Mr. Justice Richardson. 
EDWARD DALGLEISH AND OTHERS— 
DEFENDANTS —APPELLANTS 
versus 
RAMDIN SINGH CHOWDHURY AND 


ANOTHER — PLAINTIF¥S — RESPONDENTS. 

- Otvil Prosedure Oode (Act XIV of 1882), s. 111—Set 
off in technical, and general sense—' Ascertained aun 
meaning of. 

The defendants weré tenants of the plaintiff with 
respect to certain villages, and-the plaintiffs also were 
tenants of the defendants in réspect of certain land 


“by section 111 of the Civil Procedure 


“ 
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in those villages. The suit was for rent due for 1811, 
1312 and 1313. The defendants pleaded that the 


rent due from the plaintiffs to the defendants for ` 


1309 and 1310 should be set-off; 


Held, that the matter was one not of set-off 
in the technical sense df the terms as prescribed 
ode,” but 
of account and sét-off in she. gopor sense of 
the term. 

The words “ascertained sum” in section 111 
cannot mean only an admitted sum, but they mean 
a sum of money of which the amount is fixed 
and known. . 

Although there can be no set-off ofa time-barred 
debt, yet on the facts of ‘the case, the set-off by the 
plaintiffs of the monies which they had in their pockets 
due to the defendants against: debts accrning due by 
the defendants to them, ought to be allowed. 


Appeal from the decree of the District 
Judge of Durbhanga, dated July 22, 1907, 
modifying that of the Additional Sub- J ndge 
of that place, dated April 15, 1907. 


Babu Nalini Ranjan .Chatterjee, for the 
Appellants. 
Moulvi Shamsul -Huda and Babu Baldeo 


. Narain Singh, for the Respondents. 


Judgment.—tThis appeal arises out 
of a suit brought by the plaintiffs for rent. 
It appears that the defendants are tenants of 
the plaintiffs with respect to certain villages 
and that the plaintiffs are also tenants of the 
defendants in respect of certain lands in 


those villages. The spit was filed for the rent. 


due to the plaintiffs for the years 1311, 
1312 and 1313. The defendants pleaded 
that the rent dae from the plaintiffs to them 


for the years 1309 and 1310 must be taken- 


into account by virtue of an arrangement 
which ‘is seb out in paragraph 4 of their 
written statement. The arrangement, accord- 
ing tothe defendants, was that the plain- 
tiffs would receive on account from time to 


-~ time money as rent of the Neca property from 
the defendants and subsequently at the time ` 


of adjustment they would set-off the money 
due to the defendants on account of the rents 
of the lands which they (plaintiffs) held as 
their tenants. In the first Court, the Subor- 
dinate Judge raised the issue: “ Are the 
defendants entitled to a set-offas claimed by 
them?” Now, the defendarts did not, as a 
matter of fact, claim a set-off in respect of 
this rent in thesense indicated by section 111, 
Code of Civil Procedure, 1882. It was really 
a plea of payment and, as such, the Subor- 
dinate Judge understood it, and tried it, and 
decided in the defendants’ favour. 
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When 


PISO . 
i Ia lan | 
the case came up before the learned: District 
Judge he does not seem to have appreciated 
the true-issue. He may possibly have been 
“misled by the way. in which issue No. 2..was 
framed and he stated as a bare proposition.of 
-law which no‘one will dispute that there,coyld 
be no set-off of a time-barred.debt. .: The 
rents for 1309 and 1310 being time-barred 
according tothe statute of limitation when 
the suit was filed, he held that they could not 
be set-off by the defendants. This, as we 
have said, was notthe true issue in the case. 
The matter was one not of set-off in. the 
technical serse of the term, “ set-off ”.as 
prescribed by section 111, but of account and 
set-off in the general sense of the term, that 
is tosay,a set-off by the plaintiffs of the 
monies which they had in their pockets due 
to the defendants against debts accruing due 
by the defendants’ to them. We think that 
the appeal onght to have been heard by the 
learned District Judge as to these items -on 
this footing and that his bare decision on 
law is not a decision on the facts of the case, 
and cannot be supported. 


Another point is taken sata the decision 
ofthe learned District Judge with regard to 
four items of Rs. 131-36 and Rs. 50-15-38 
for 1311 and Rs. 127-5 and Rs. 43-10-8 for 
1312 alleged by the defendants to be due 
from the plaintiffs to them and which they 
desired to set-off as prescribed by section 111. 
The learned District Judge has disallowed 
this claim to set-off without any consideration 
of the question whether the amounts were due 
or not on the ground that an ascertained sum 
means an admitted sum. Ibis clear that the 
‘ascertained sum” in section 111 can- 

not mean only an admitted sum, for there 
would then be no right of set-off in thé large 
majority of cases. An ascertained sum 
means, according to theordinary significance 
of the words, a sum of money of which the- 
amount is fixed and known. Whether the 
plaintiffs admit it to be due or not is a ques- 
tion which has to be tried on the defendants’ 
plea of set-off. We think, therefore, that on 
both the grounds which are the basis of his 
decision, the learned District Judge was in 
error and that the case must be remanded to 
him for retrial on consideration of. the evi- 
dence in the case. The decree of the District . 
-Judge is, therefore. set aside and the case 
remanded to the lower appellate Court for 
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TƏ- “hearing i ia the-light of the above Boma 
Costs will ahide the resolt. | 

» e's o Appeal allowed ; - 

pi l < Case remanded, 





(a. 0. 14 0. W. N. 188.) 
"CALCUTTA HIGH COURT. 
ase A neo Ciıvru APPBAL No. 316 

4 op 1909. 
i August 26,1909. _ 
~ Prosent: Mr. J astice Stephen and 
“Mr. Justice Chatterjee. , 


;JUDGMRST- DEATORE— APPELLANTS | 
versus 
RAM PERKASH DAS _Deores HOLDER—~ 


- RESPONDENT. 
ivil Prosedure Oods (Act Y of 1903), 0. XL 


y’ 


` Appeal 


RI, Sub-R. (1); cl. (2) & O. KULI, R: 1 (s)—Beceiver, ` 


' directions to. 
Tho. appointment of & ‘ recsiver was agreed to by 
the parties, and the Court gave certain directions as 


i aes the ‘disposal of. the rents and profits of' 


‘ k 


ma 


kad 


:- the: property, under ‘Order 4), Rale 1, clguae, (d): 
Held, that the order giving those directions was 8p- 

ae ices oe 43, Rate 1, clause (3) of the Oivil 
rocedure Co 


, Appel a the order of the Second Sab- 
a udge of Jnozufferpur, dated July 1,1909. 

Mr. A. Ohaudhri and Mr S. K. Ohakravarti, ’ 
- Connsel, and Moalvi Mihimmat Yusuf and 
- Babaş Tmakah M ukherjea and Ohandra Sekhar: 
Banerjee, for the Appellants. * 

“Mr. B, Ohackerbutty, Counsel and Baba 


c Shorosht’ ‘Charan Mitra, for the Respondent. 


Judgment. — This ‘appeal arises out 


`. of. a anit in which the plaintiff has- obtained . 


i 


w od 


r 
af 


a ‘decree in his favour declaring that be 


',, ig entitledto be and that'he is to be the 


. Mohunt of an Asthal-in succession to defen- 
dant No. 1 who is the only defendant we 
need consider i in this*matter, and that defen- 
dant No. Lis to get an allowance of Rs.12,000. 
`a year, for his life. An Appeal has- been 
' preferred against. this decree, and on an 
| application for execution being made ib. has 
"been ordered that'a receiver should be- 
-appointed and certain directions have- been 
given aa to how the receiver is to deal with - 
the property ia question. 

. Against ‘this order the present appeal is 
lodged, and the first point that is mada before 
us is that no appel lies, The order, however, 
ig made under Order XL, Rale 1. The appoint- 


ment’ of tho racziver has haen agreel to; 
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but certain ancillary orders as regards the 
disposal of the rents and.profits ofthe property 
have been made under Rale 1, paragraph (d), 
and it is argued on behalf of the raspandents 
that as no appeal is madeagainst the appoint- 


_ ment of the receiver no appeal will lie against 
-the 

‘right of appeal is given by Order XLIII, 

. paragraph (e) which -says only that there is 


order made under paragraph (d). A 


appeal against an order under Rulel of 


' Order XL. Bat if there is appeal against an 


order made under Rule 1, thera is app2al 
against an order made under any part of it 
Conseyuently.we hold that an appeal lies in 


this case.. As regards the merits of the cise 
__, the firat point we have to consider is, who is 
. to perform the pujahs of the Asthal. The 


order of the lower Court is that the receiver 
shall appoint what, is necessary for the daily 
worship of the idols and mike this over tə 
the plaintiff, who will-ba- placed in charge 
of the management. of the religions and 
charitable duties. It is suggatted that he is 
not a fit person to perform this and ‘that 
a batter right to perform it lies with the 
defendant No, 1, whoatall eveats bys been 
invested with the offica of Mohunt which ths 
plaintiff has not. On the other hand the 
defendant No. 1 long ago abdicated his offica 


‘and seems to be unfit for theofica. A sugges- 


tion is made that the racsiver will parform 
thé offica. Ib, however, under the circum- 
stances, seems impracticable and we accord- 


ingly consider that effect should ba given to 


this part of the decree.and we direct that the 
order of the Court balow inthis mvtter shall 
- gtand.: 

In the second laa it is gada that the 
plaintif and*defendart No.-1 should each ba 
allowed Rs. 200 a.month for meeting their 
private expenses and -maintaining their 
dignity. The position of the plaintiff is nat 
quite- that- of ordinary Mohunt, and there 
ave difficulties in it which we think make 


“this order not inappropriate as far as he ia 


concerned. As far as the defendant No. 1 
ig ‘concerned the decree allows him one 
thousand -rupees, whereas this order gives 
him only. Rs. 200 a month. We consider that 
the order should be amended by the provision 
of Rs. 200 a month being raised to Ra. 509 
a month in the case of deféndant No. 1. 

“In the third place. Rs. 5,000 have baen 
allowed to the plaintiff out of the Asthal 


funds in order to meet the expanses ef the 
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appeal in which he is the respondent. It is. 
- objected that this is an improper order, or 
at all events if this order is made for his be- 
‘nefit a corresponding order should- be made 
- for. the, banefit of the defendant No. 1. We 
cannot take this view. The plaintiff is called 
upon to defend what from a legal point of 
view is his own property and we consider 
that, therefore, he should be allowed to use the 
: funds in the receiver's hands for that purpose 
to a-reasonable extent. The order, however, 
. is; that the plaintiff is entitled to get 
Rs. 5,000 out of the Asthal funds. Thisimplies 
that he is to receive Rs. 5,000 without any 
eheck onthe way in which he expends it. 
We vary this by ordering that he shall 
receive from time to time such sums up to 
Rs. 5,090.as may seem to the receiver neces- 
-sary for the proper conduct of his case in the 
pending appeal. 

The resultis that the appeal succeeds to 
the extent we have mentioned. Hach party 
will pay his own costs in this appeal. . 

There has also been a rule granted to 
shew caise why. the relief claimed in the 
appeal should notbe given. It is not now'neces- 
sary to consider this matter. The rule is dis- 
charged. We make no order as to costa. 

Order modified. . 





. (8.c.140 W N. 186) 
+ CALCUTTA HIGH COURT, 
MIRCELLANFOUS CIVIL Appear No. 253 or 1903. 
December 1, 1909. - 


` Present: —-Mr. Justice Brett and Mr. Justice 
Sharfuddin. i 
SUSILABALA DASI—OBJIEGTOR — 
APPELLANT 
. ©erstts 

DINABANDHU NANDI—Dxerte- HOLDER- 
RESPONDENT, 

“Transfer of Property Act(1V of 1882), s. 78—Revenue 


paying estate-—Mortgage-—-Subsequent patni--Patni re- 
gistéred under s 40, Act XT of 1859-——Decree on mort- 
, gage—Sale of estate for arrears of vevenue—Right of 
mortgagee —Patni ltable to be sold though len transferred 
to surplus sale proceeds. 


A revenue-paying estate was mortgaged and sub. - 


sequently let out in patni, which was registered 
under section 40 of Act XI of 1859 <A mortgage 
decree was made on the morteage in a suit in which 
the patnidar was made s party. Afterwards the estate 
was sold for arrears of revenue subject” to the patni 
encumbrance. The surplus sale proceeds were with- 
drawn by the mortgagee, but were not sufficient to 
digcharge the entire debt, and the mortgages- decree- 
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holder pea against the patni interest for the 
balance.of his dues : 

Held, that the éffect' of the revenue sale is not 
to restrict the mortgage lien to the sale proceeds only 
and to relieve-the patm from liability in satisfaction 
of the mortgage-debt. 

Kristodass Kundoo v. Ramkant Roy ‘Chowdhry, 6 C, 
142 ;7 0. L R. 896; Gosto Behary Pyne v. Shb Nath 
Dut, 200. 24'; Komala Kant Senv Abul Barkat, i 
C. 180, distinguished and explained, 

A mortgagee, on receipt of a notice under sec- 
tion 41 of Aot XI of 1859 of. an application for 
registration of an encumbrance, is not bound to 
come in and-object to the application, and 16 is 
doubtful whether his objection would be regarded 
by the revenne officer as sufficient to reject the 
application. 


Appeal from the order of the Sab-Judge of 
Burdwan, dated April 6, 1908. 

Babus Mohendru Nath Roy and Krishna 
Prosad Sarbadhtkari, for the Appellant. 

Babus Ram Churn Mitter and Alul Ohandra 
Dutt, for the Respondent. 

#udgment.—The present appeal is 
directed against an order passed by the Subor- 
dinate Judge of Burdwan on an application 
made by the present opposite party, decree- 
holder, to have a certain putni interest sold- 
in execution pf his mortgage decree. It 
appears that two mortgage-bonds were exe- 
cuted in favour of the present opposite party 
by the proprietor of Estate Chuk Durga, 
Touzi No. 17 of the Burdwan Collectorate. 
These bonds were executed on the 20th 
January 1892 and 27th May 1896, res- 
pectively. On the 14th July 1897, the mort- 
gagor created a putnt of two pusak iu the 
Touzi in favour of the present appellant 
and that puint was registered onder the pro- 
visions of section 40 of Act XI of 1859. The 
respondent, the applicant under section 244, 
Code of Civil Procedure, who was the 
mortgagee, brought a suit on his two mort- 
gages onthe 29th August 1903 making as 
party defendant to the suit the present 
appellant who wasthe putnidat of the two 
mouzahs and oblained a decree on the 20th 
May 1905. The decree directed the sale-of 
the mortgaged -properties free from all 
encumbrances, including the putni which had 
been created in favour of the present appel- 
lant. Afterwards the estate, Touzi No. 17, 
was sold for arrears of revenue. in August 
1906, and purchased by the decree-holder 
respondent who also withdrew the sale- 
proceeds. Finding that his mortgage-debt 
was not satisfied by the sale-proceeds of the 
estate agit was sold subject tothe encum- 
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| brances of the putni of the two mousths, the 
; deeree-holder applied for an order -for sale 
. of the putni created. in favour.of the present 
appellant in satisfaction of. the balance of his - 


jmortgage-debts. ` The .- . present; appelant, 
thereupon put in ‘4,. petition . under, section 
244, Code of .Civil Procedure, objecting | to. 
the'sale of the putni on- two -grounds, first, 
that,.as the, mortgage-decvee. did. not, direct 


sale-of. the putni,, it, could, not be sold in - 


. Batisfaction of the mortgage-debt' , and, 
‘secondly, that, .as under section 73 of the 
Transfer of . Property Aot the effect of the 
revenue sale -wasto transfer the.mortgage- 
lien to the.surplas. sale-proceeds at the sale 
held in Satisfaction of the arrears of revenue, 
the mortgagee, in satisfaction of his mortgage- 
decree, was- precluded . from-bringing to sale 


the.puthi created in favour of the appéllant.- 
The application was disallowed _by.the exe- ' 


euting Court mainly onthe ground that the 


entire interest i in the. mortgaged property, . 


which was secured for payment of the mort- 

gage-debt, was not sold at the sale for arrears 
of -revenue. :It -was held that the entire 
interest must.be regarded as having been 
divided into two portions after the. creation 
of the patni, ‘that’ of these two, one portion, 
being the estate as ib stood after creation ‘of 


the puthi, was-all that had been sold and that 
there | remained . the latter portion, namely, 


the- putni, interest which the mortgages was 
entitled to bring, to sale in satisfaction of his 
decree. Against that order the present appeal 
has bèn, preferred and, in sapport of. the 
appeal, practically. the same contentions have 
been advanced before this Oourt as were 
-urgedin the lower-Couch. The learned plea- 
der, who appears on behalf of the appellant, 
has contended that the effect of section 73 
of the Transfer of Property Act ina case 


where mortgaged property. is sold for arrears 


of revenue. is to transfer ‘the mortgage- ‘lien 
from the. immovable property -which is sold 
t3 the surplus sale-proceeds remaining over 
after payment of the Government revenue 
and, relying on three decisions of this Court, 
ho has contended that the effect of that section 
is to transfer the whole of the charge to the 
sale-proceeds leaving” the mortgaged property 
-thereafter absolutely free from. charge and 
that, in consequence, the mortgage-lien on 
the propertv’having | been transferred.to the 


‘aale-proceeds the mortgagee has no right to 
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-in ‘satisfaction of the mortgage-debt. 


‘occurring in the judgment . of that case. 


‘subject’. . 
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that property, In fact, his contention is that, 


v in a oase like the. presents the. effect of the 
< revenne sale is to restrict the mortgage-lien 


to the sale-proceeds of - -the estate and. to 
relieve any : subordinate:. interest, or incum- 
brances. existing on the ;eslate from liability, 
The 
firat. case relied on is the case of Kristodass 
Kundoo y.. _Ramkant Roy ‘Chowdhry (1), and 
teliance is placed on the following passrge 
The 
learned J nudges at page. 147 say :—'‘It is 
clear in fact that the money, the proceeds of 
sale, which had. been substituted for the land 
mortgaged, became subject to the lien ‘to 
whioh the land’ which it represented, Was 
They go on to say :— ‘Taking the 
surplis sale-proceeds as representing the nine 
mortgaged’ estates which have been sold for 
arrears of revenue, thé decree obtained by the 
mortgagee aeclaring his lien on them and 
other estates would be the same as declaring 
a lien on that money”. It is ‘contended that 


; the result ofthese two passages is to show 


that the Judges, considered that, after the 
sale, the surplus sale-proceeds were substitut- 


j ed as -security’ for the mortgage- debt in place 


of the ‘original ‘lands _mortgaged. The next 
case referred to is the case of Gosto ` Behary 
Pyne v. Shib Nath Dut (2). In, the decision 


. of that casa the learned Judges say we think 


that the proper view to take of the “matter i is 
to regard the surplus sale- proceeds as the 
shape into which the mortgage security is 
converted, and a3 before such conversion the 
security could not be split. up into parts, 
and the mortgagee was entitled to realize 
his money out of the, whole of it, its conver- 
sion by sale into money ought not to affect 
his nights in: this respect”. It is contended 


that the effect of that decision is to show that 


it was the opinion, of the learned, J udges who 
decided that case that by the conversion the 
sale-proceeds’ were taken to repreaent the 
original immovable property mortgaged, as 


security for the mortgage-debt, and it is 
-‘gnggested that the sale-proceeds only were 


subject tothe charge. The last case referred 


‘to is the oie of Kamila Kant Ben v. Abul 


Barkat (3). In that case it was held that, 
after there had been a sale of an estate in 
satisfaction of a cliim for arreara of revenue, 


(1) 6 0. 1427 0. L. R. 398. ; 
(2) 20 0. 211, < 


z (8) 270, 180, Do 


~ 


-~ 


wo 


a” 


T 


` 


x - 
5 AAA U 


- r 
yj -= 4 
s 4 


kai - 


. 
a TEN ie Pe 4 -< 


adira a vs See ee fi ees wee ae F i i w Y 
E - INDIAN OASEB, eg. [1810 

- EARI STKOH v. TUFANI DEANTE.. so, n ac ak Pew ee NG 
. the mortgage lien ‘attached-to the whole of: opinion: that it cannot, W 6 NT that . 


.. the sale-proceeda and that no other person’ - 


had any. right ‘to dake any-portion of those 
pale- proceeds in- 'gatisfaótion of his debt and - 
50 torsplit | up, the amount which. stood ag. 
security ` ‘for “the - mortgage-debt. It is 
- suggested that the effect of these décisions! ig’ 
to show that, as the lien was. transferred from 
- the immovable property “to the’ 


: eased “and the” mdrigagee’s’ remedy "was. 
restricted to the purchase ` money alone. Tt 
has further béen suggested that, in view of 
the effect of section 73 of the Tranefet of Pro-- 
perty Act, we should look ab the duties 
thrown oma morigagee by. the procedarg, laid 
down in section 41 of Act XL of1859. It 
_is urged that the mortgages, on réceipt of the 
" notice which would ba-served on him ‘ander 
that- sdction, is -bourd to come in within the 
time specified and put in -his objections’ to 
the application for common registry 80 83- tO 
gave his security from being in any way 
diminished i in the event of a sale for arrears. 

_ of revenue subject to the “registered énenm- 
’ brances. We are not prepared to- bold that, 
under that section, any such duty'is imposed. 
on A mortgagee, nor are we satisfied that the 

` objection raised by him on ‘that account would 
be regarded by thé revenue officer as suffibient 
to. restrain him from granting the application. 
The threa- ‘judgments to which wa have baen- 
teferred are Glearly- judgments which -had 
for their object the protection of the interest 


of the mortgagee and we are anable to hold, , 


„from the passages -which occur in the ade 
- ments’ on which ‘reliance.was placed; ‘that 
_ there was airy intention in those jadgments 


in any way to restrict the rights of the -mort-- 


gagee: ~The interest in the immovable pro- 


perty, which’ was transferred for the purpose. 


of securing the payment of the mortgage- 
dekt,. was the entire interést whioh the mort- 
` gagor had in the estate at the time cf the 
Jexecution of the mortgages. Up to the time 
of the ‘sale for artears of revenue the effect of 
‘the execution of the mith was not in any. way 
‘to restrict or diminish the interest-which the 
mortgagee could bring to sale in satisfaction 


: of his decree.- The only question then is 


' „whether, after the sale, that interest oan ba 
-held to. Diro been restricted or'diminished by 
the provision ‘of the law which protected the 
pulni interest from sale.in satisfaction of the 
decree for arrears of revenue; We are of 
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`.” nioney, -the lien’ on the, immovable property 


vidw taken by the lower Court is substantially. 


correct that the mortgagee- was.. .eatitledsga- 


satisfaction of his mortgage claim, ‘to-sell:bhe- ` 


entire interest of his mortgagor. initthe éstate ` 


which was hypothecated' | ag security? for the: E 


debt.) What was sold at therevenné sale was. 
not thre entire interest which’ then’ atood BA: 
security for the mortgage. 
the estate suljeat to’ the: registered endams 


‘The sale was. of2 : 


brane3s and ecasadrily’the procesds raalized. . i 


at the sale wers legs .than“they ` wbuld” have’ 
been had the'property been sold-free from-all. 
such encumbrances: © Weare’ of opinion that! 


- the -sale cannot: ‘be takén -to have..had ¢he! 


a 


effect of diminishing’ ig’ any way the interest: - ; 


which the mortgagee’ was entitled -to: sellit 
‘satisfaction ‘of his mortgagefdeeree* and, gs- ~ 
in satisfaction of thie arrears’ of -the:Gavern - 


ment revenue; only a partion of! the’ entire: 
interest was sold, we arë of- opinion’: that. the 
lower Court was right-in the view which it. 


-took that the mortgagee wÈs'enbitlod afters. 


Ji 
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wards, in satisfaction. of the balance “of the _ 


mortgage-debi; to bring to sale that portion 
of the entire interest in the estate which nndef 
the provisions of the law, was protected: from 
-sale-at the’ time of the revenue:-sale. . We 


“think, therefore, that. the liwer Court! was 


rigtt in- disregarding «the objection. taken on, 
behalf of the present appellant. “The rast, 
therefore, is that the appeal is dismissed with 
‘costs. We fix the hearing fee at-ten gold 
mohurs. ew Ree 


Appeal-dismissed. .. 
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. CALCUTTA HIGH COURT: | . 
OBIMINAn Rute No. 839..0r 140). i 
Jaly 30,1909. _ .. f 

‘ Present: —Mr. Justice Coxe and Mè, Justice 
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ae Ryves. + ee 
KARI SINGH—Pgrmoxek | 
. ‘versus ` ; : 
TUFANI DHANUK. AND a pena 
- ; Parry. 


Simina pi Ag (ode (AAY of 1808); es. 250, 
428 (1). (d)—Oompensation—Frivolous "OF vexitious 
complavit—>Power o appetat: Court to moard com- 
pensation. ' 
< Bection 428, bea Aa 1, clause: (a) of ‘the Orimi.” 
nal - Procedure Oode, entitles an appallate -Coart to 
make auy consequential order that my be jastand 
‘proper, hence that Court has. power to pass an order 
for compensation i in favour of the aooased Ander goos 


~ 


t 


rey X., 
Vol. VJ 
3 _AMARERDES NATH BOSE v. BAHU RADHANY DAST, 
tion "366, if tt finds that the « cage brought against him 
is ffivolous or vexatious, - 
>Balls Pandev. ‘Ohittan; 28 A. 625; 3 A. L. J. 882 ; 
A. W.B. 1906) 145 ; 8 Or. L. J. Akl, dissentad from. 
- Criminal Rale against tha order of the 
Joint Magistrate of Beguserai, dated June 12,- 
1909. , c 
Bahu Baan Dutt Singh for tke Del anan. 
~~ Judgment.—This was arale on the 
District. Magistrate of Monghyr, to show 
cause .why an order awarding compensation 
under section 250, Cr. P.C., shopld not be” 


set aside on the ground that such an order . 


could’ not be made by the lower appellate 
Court. <The. finding of ‘the appellate Court 


was that thé complainant originally acénsed - 


one’ Bansi and some.railway coolies of rescn-. 
ing cattle, which he was taking to the pound, 
but that subsequently he - brought a 


case’ under section 24 of the Cattle Tres — 


pass ‘Act, 1871, against his personal enemies, 
leaving out all mention -of Bansi’ and .the 
railway . Tegolies. The-appellate.. Court was 
of opinion that the case as dgainst the per- 
ronal enemies of the complainant. was abso- 
lutely: false and vexatious and it SOEST 
directed .compensation. 

It has been contended before’ us .that the 
appellate Court has .no power to pass an 
order of this kind. The question turns upon 
the construction.of: section 4238, sub-section 
1, cl. (d) of the -Criminal Procedure Code. 
That -clause entitles an appellate Court to 
-make any- consequential or incidental -order 
that may be just and proper. Reliance has 
been. placed on the -decision in the case of 
- Balli Pande’ v. ‘Ohittan (1). The learned 
Chief. Justice sitting alone-held that the 
clause to which.we have referred did not 
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empower an appellate Court to grant oom- ` 


pensation: Helaid atress upon the words in 
seetion- 250, Cr. sP. C. “The Magistrate -by 
whom the case is heard. ® With the greatest 
respect to the learned Chief Justice we are 
mnablé .to follow his opinion in this matter. 
The words ` ‘ the Magistrate by whom the 
case iè heard” in section 250 appears to us 
to be used to distinguish that Magistrate 


fore whom the person is originally accused. 
It appears to us that. if the Magistrate 


finds, that an accusation against an ' accused 
(1) 28'A. 625 ;°8 A. L. J. 882; A. W. N. (1906) 
145 ; ae: L. J. 441, 


a 
~ 
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73 
person is frivolona and E lanan an ardei 
to compensate him for that accusation may ° 
very, reasonably bo regarded asa consequen- 
tial order, and from the ruling we Kave cited 


it appears to us that in this view we have- 


the support of an experienced Judge of this 
‘Court, namely, Mr. Justice Prinsep. 


The policy of the Code of 1898 was to 
enlarge ‘considerably the powers of appellate 
Courts. -As an illustration we may cite sub- 
section 3 of section 106. 

' The role is discharged. 


Rule discharged. 
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~ CALCUTTA HIGH COURT. 
PUEGULAR Civit APPEAL No. 499 or 1907. 
December S, 1909. 
Present:—Mr. Justice Mookerjee and ` 
ù Mr. Justice Teunon. 
AMARENDBA NATH BOSE AND OTHERS 
—DerenpayTs—APPELLANTS 
VCTSUs 


SHU RADHANY DASI AND OTHERg—- ` 


PLAINTIFFS —ReSPONDENTS. 

Will “Malik like myself” meaning of-Power of dire. 
postion conferred on dones—Extent of tntereat— After 
death. of wife property to come to son tf he is reformed in 
character”, affect of provision—Conatruction. 

Although the use of the word malik in a Will 
does not conclusively show that the donee was in- 
tended to take an absolute interest in the property, 
yot if the expression “malik like myself” is used, 
or if a power to sell or make a gift is conferredon 
the donee, the effect of the provision 1 is to create an 
ahsolute interest. 

Shib Lakshan Bhakat v. Tarangini Dassi, 8.0. 
L. J. 20; Surajmani v. Rabinath Ojha, 30 A. 8&4, Pun- 
chosmony Daasee v. Troylucko Mohiney Dossee, 10 C: 
842, referred to. 

Rajnarain Bhadury v. Ashutosh Chuckerbutty, 27 
O. 44, Raynarain Bhaduri v. Katyayani Dabee, 
27 O0. 649 ; 4 O..W.N. 837; Toolet Dass Kurmokar v., 
Madan Gopal Dey, 28 C. 199 and Jogesway Nardin Deo 
v. Ram Chandra Pith, 23 0. 670; 28 L A. 87, 


` yelied on. 


- A testator provided in his. Will to this.effect : 

“After my death my wife will be malik like myself 
shaving right to give away, sell, etc., and after the 
death -of my wife all that property will come under 
the control of my son if he is reformed, otherwise, if 


the son's character ia not reformed u to the death of 
from the other. Magistrates mentioned in the ` P 


‘section, namely, the’ Magistrate to. whom in- ' 
formation is giyen, and the Magistrate be- 


my wife; that property -will come after my wife’s 
death, on behalf of the grandsona,* * *”; 
* Held, that the effect of the will was to vest the pro- 
perty’ absolutely i in the testator’s wife. 

Held, further, that the obvious intention. of tho 


testator was to keep the property ou of the hands 


‘that the testator provided nae 


of the son so long as he did not reform himself; and 


any portion of the 
-estate was left in tact at the time of his widows death , 
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it was not to find its way iato thə haads of his sou 
. except in the event of a complete reformation: of his 
' habits in the méanwhile. 


‘Appeal from the decree of the Additional 
Sab-J' fadge of Hooghly, ‘dated Saptembar 24, 
1907.” 

Babus Mahendra Nath Roy, H ara Prosad 
Ohatterjee and Inanendra N ath Sarkar, , for the 
Appellants. 

Babus Sarat Oh andra Roy Ohowdhury and 
Charu “Chandra Bhattacharya, for the’ Rə- 
gpondents, | TE 

Judgment. —The events which led to 
"the litigation out of which the present appaal 
arises lie in & narrow compass and may be 
briefly narrated. One Lokenath Ghose, the 
admitted owner of the proparties in dispate, 


died in May 1894.- On the 16th February of - 


the sama year, he had made a testamentary 
disposition of his properties, the legal effect 
of which i ig now in controversy between the 
parties. Lokenath left a widow, Mangala 
Dasi a and a son Hem Chandra Ghose. Mangala 
died in April 1905 and had previously execut- 
ed on the 13th January 1905 a deed of gift 
in respect of the disputed property in favour 
of her daughter-in-law Surodhani Dasi and 
grand daughter Rajabala Dasi, who are the 
plaintiffs in the present: Ligation: On the 
2nd Jannasry 19900, Hom Chandra had, how- 
ever, executed a “mortgage: in favour of the 
first three defendants in which he professed to 
deal with the property a3 if he was absolute- 
ly entitled’ thereto: The mortgagees: sued to 
enforce their secarity, and, on the 9th June 
1996 obtained an ex pirte decres. 
August 1905, the ‘plaintiffs commenced: this 
action’ against the mortgagees, decree-holders 
and Hêm Chandra Ghose, for a declaration 
that the mortgage was invalid: and also for 
an injunction to restċain the decree-holders 
from, executing the mortgage decree against 
the disputed property. | The plaintiffs alleged 
that the effect of the will ‘of Lokenath Ghose 
was to vest the property absolutely in his 
widow, Mangala, and: that inasmuch‘ a3 
the latter transferred the same by way of 
gift to her daughter-in-law and ` grand 
daughter, Hem Chadra pever acquired any 
title to the property, so that the mortgage exe- 
cuted by him did ‘not transfer any interest 
therein to the first three defendants. The 
mort gagees defended the suit substantially on 
the ground thatthe effect of the will was to 
create a life-interest in favour of Mangala, 
and that conseqnently Hem Chandra was èn- 


a 


- Mangala. 
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titled to deal with the property subject to such 
prior limited interest. The learned Swhordi:. 
nate-Judge has found that; the- effect..of:+the 
will was.to vest- the property. absolutely -im 
- He has also found that the mort- 
gage is ‘collusive inasmuch as no consider- 
ation is: proved to have passed thereunder. 
In this view of the’ matter, he‘ has decreed the 
suit and granted a permanent injunction 
against the mortgagees, by whioh they..are 
restrained from bringing the property to sale 
in execution. ‘Thisdecree has been assailed 
before us. on behalf.of the mortgagees, on 
three grounds, namely, firet,. that the. Court 
balow has taken an erroneous view of the true 
effect of the provisions, of the Will, secondly, 
that the evidence justifies the inferences that 
the mortgage represents a genuine transaction 
supported -by ample consideration, and thirdly, 
that the plaintiffs as nopuadentabives of Man- 
gala are estopped from denying the validity 
of the mortgage on “the ground that Hem 


- Chandra had no right to the mortgaged pre- 


mises, because Mangala had permitfed Hem 
Ghanden ‘to deal with the.-property’ as. if he 
was absolutely entitled thereto. In our opinion 
there is no foundation for aay of these con- 
tenfions.: 

‘In support of the irab pain ee on he 
half of the appellant, our attention has “been 
invited to the provisions of the Will. . The 
Will first recites that the testator was dissatis- 
fied with the conduct of his son, Hem Chandra 
and that for the protection of his properties 
and for the banafit of his hetra, he was anxioas 
to mike such a disposition of his proparty 
as would keep it ont of the hands of his son, 
so lonz,‘at any rate, a3 he did not raform ‘his 
habits. The provision in. question is as 
follows :— : 

“Oa my death lest my sake. dakion, -in- 


law, grandsons and granddwvaghters are put 


dato difficulty for maintenance, and in-order 
to see that my property is not -rained ‘after 
my death, it is necessary to express my inten- 
tions, and so I do. by execating this last: Will, 
expres3 my intention that all the aforesaid 
property will remain under my control daring 
my life-time. After my death my wife, ‘the © 
said Mangala Dasi (will) bo milik like my- 
self having right to give away, sell etec.,. 
and will manage, look after and possess these 
properties, and after the death of my. wife, 
tho-said Mangala Dasi, all that property .will 
come under the control of my said son, if he 
: © - 
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is-rpformod; otherwise,-if the said. son’s. ohar- 
acter isnot: reformed: up. to: the. death .of my 


said wité, i in other, words, if. Jit ‘remains the: 
same: as it is now, that property, ete, . will come. 


_ after my, wife’s. death, on behalf: of the. grand- 
sons, -under the daki and management . of 
their mother Sm. ‘Sarodhani Dasi.” 

“Thé learned. Vakil for the appellant `- has 
contended that the mere use of the term malik 
‘did,not vest an absolute interast in’ Mangala, 
‘and that the effect of the provisions of the 


- Will taken as a.whole is to constitute her the 


holder of a Iife-interest. In support of this 
proposition, : ‘reliance has been. placed upon 
the cases of Shib Lakshan Bhakat v. 
Tarangint . Dissi, (1) and | Surajmant y. 
Rabinath Ojha (2). Now it may be 
conceded, as pointed out 1 in these cases, that 
the use of the word ‘malik’ does not conclu- 
sively show that the danee was intended to 


take..an absolute interest in the property,- 


. and that the effect of the disposition must be 
_ gathered from alltheterms ofthe Will.- In fact 
“the cases of Punchoomony Dossee w. Troylucko 
‘-Mohiney Dossee (8) and. Shib Lakskan , Bha- 
kat v; Turangint Dassi (1). show that in spite 
| of the use of the word ‘malik’, the donee may 
take a-limited interest in the property. On 
the other-hand, the decision in the case -òf 
Rujnarain Bhadury v. Ashutosh Chackerbutty, 
(4),- which was affirmed: on appeal, under the 
‘name of Pajaran Bhaduri v. . Katya- 
yani Dabee (5), shows that where the testator 
uses -the expression | 
the effectis ordinarily. to create an. absolute 
interest in- the donee. Again, the case of 
` Toolsi Dass Kurmokar v. Madan Gopal, Dey (6), 

shows that when a power of disposition: i8 con- 
ferred on the donee, there is an indicaticn that” 
the testator intended to creáte an absolute ` 
interest in favour of the donee.. To the 


.'Bame effect is the decision of the Judicial Com- 


- mitteein Jageswar Narain- Deo v, Ram Chandra 
‘Dutt (7), which shows that although the 
use ofthe word “malik” is not conclusive, if in 
addition.to that description a power to sell, or. 
make a gifts conferred on the donee, the. 
effect of the provision is to create an absolute 
interest. Let us now test .the provisions of 
_the Will: béfore us in the light of the prin. 

(1) 8 Č L. J. 20. - 


“(21:30 A. 84 (3) 10 0. $42, 
41 27 C. 44, = g 
(6) 27 0. red 4 0. W, N. 837. ; 


(6) 280. 4 


(3:98.C.810; 23,1. es ah an bag 
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“malik like myself,” | 
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ciples, adad fit R cases, The tosta- 
tor first says that his widow Mangala was to 
ba “malik” like himself and also, was to have 
the right to give away and sell, the property. 
It is not disputed, and in view of the author- 
ities to which we have referred, it cannot be 
seriously disputed, that the effect of this pro- 


‘vision is to create an absolute interest in, the 


donee. But it is suggested that the effect of 
the subsequent clause is to cub down to a, life- 
estate the full proprietary right conferred on 
the widow by the clause just mentioned. Now 
what is this subsequent clause P Iti ig to the 
effect that after the death of the wife of the 
testator, the property-i 18 to. come under the 
control of the son. if “he reforms his habits 
in the meanwhile, and that if he fails to do 
so, the ‘property i is to vest in the grandsons. 
The learned Vakil for the appellant suggests 
that if his contention does not prevail,’ the 
subsequent clause may, prove wholly, inopera- 
tive, because if the widow be taken to haye ` 
absolute power of alienation, and. she. freely 
exercises her right. of disposition, there may be 
nothing left for.the son or the grandsons to 
take. He argues on this assumption that the 
testator must have intended to give a limited 
interest to his widow. In our opinion there 
18 no force in this contention. The, obvious 
intenion of the testator was to keep, the pro- 
perty out of the hands of the-son_go long as 
he did not reform himself. If the testator 
had contended himself with a gift in favour 
of his wife and made no other disposition to 


take effect after her death, his primary, ob- 


ject might -have been completely defeated, for 
whatever portion of the estate. might. be left 
undispored of by his-widow would have passed 
by inheritance to hisson It wag to meet this 
possible contingency that the testator. pro- 


'vided.that if any portion of the estate was 


left - intact at the time of the death of his 
widow, it was not to find its. way into the 
hands of his son except in the event of a 
complete reformation of his habite in the 
interval. , It has been suggested that if the 
testator intended to confer an absolute estate 
on his widow, he could not legally provide for 
the disposition of the estate upon her death, 
because an absolute interest in favopr of one 
person, cannot. be followed by an absolute 
jnterest in favour of another. Itis needless 
for, us to discuss whether such a disposition is 
valid and operative under Indian, or English 
Law, though, as observed by Cairns, L. O. in 


s 
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KRISHNASWAMI IYENGAR v. RANGASAWMY IYENGAR, ` ; l 


Barstow v: Black. (8). the GAGAH OH of ‘anestate 


with unlimitted power of ownership and dis- 
position, followed ‘by.substitutions or limitations 
over, is not unknown to some systems of juris- 

pradence. All that we are now concerned 
with ‘is to determine the true effect of the 
disposition i infavour of the widow. In onr 
opinion, there is no room for reasonable doubt, 

upon all the provisions of the Will taken to- 
gether, that the testator intended that his 
widow should take an absolute interest with 
full power of gift and sale.. In this view of 
the matter, Mangala was competent toexecute 
a deed of gift in favour of her daughter-in-law, 
and grand daughter, and Hem Chandra never 


took any interest i in the estate of his father.’ 


The first contention of the appellant, therefore, 
completely fails. 

The second question ‘raised on behalf of the 
appellant relates to the reality ‘of the mort- 
gage transdction and turns upon the evidence 
as to the payment cof the consideration money. 
The learned Subordinate Judge has examined 


this evidence very filly dnd has come to the’ 


conclusion that no consideration was paid for 
the mortgage bond. The evidence has been 
placed. before us and we see no reason to 
differ from the conclusion at which the Court 
below has arrived. -The Subordinate Judge 
has pointed ont that according tothe case of 
theappellants, substantial portion of the mort- 
gage money was paid to an etrlier creditor of 


„the fourth defendant by name Kedar’ Nath 


Kanda Chowdhury. Inorder to prove this 
payment, the defendants have relied mainly 
upon oral evidence. The best evidence, ‘how- 
ever, admittedly would have been the books 
of Kedar Nath who has considerable money- 
These books have not been 
produced; indeed no attempt was made in the 
Court below to produce them, though admit- 
tedly there are regular books of account. In 
the absence of the books of Kedar Nath, it is 
impossible for us to place any reliance upon 
the oral testimony of his officers and to hold 
that he was paid any money on account of the 
mortgage. transaction alleged to have been 
entered into with him. The evidence as to 
the payment of the remainder of the mort- 
gage money is also extremely unsatisfactory. 
The Subordinate Judge was, therefore, amply 
justified in his view that no reliance can be 
placed ou the evidenceas to ‘the payment of 


the.consideration money. 
(8) L. R. 1 H. I. Se. 392, 


The third ground, urged on behalf of the 
appellants, raises the question -of estoppel. 


‘Itisclear, however, that if the first three de~“ 
' fendants are not bona fide tranferees for valne, 


no question of estoppel arises; The result, 
therefore, is that the decree made by the 
Subordinate Judge must be affirmed and une 
appeal dismissed with costs. `. 

Appeal Bestak 


ry 





MADRAS HIGH COURT. bial 

SECOND Civiu Appgar: No. 1213 oF 1907. : 

November 24, 1909. | ; 
Present :—Sir Arnold White; Chief Jastios 
and Mr. Justice Krishnaswamy Aiyar. 
SRI KRISUNASWAMI IYENGAR 
APPELLANT 
VETSUS 
RANGASAWMY IYENGAR AND OTHERS — 
‘RESPONDENCS. 

Civil Procedure Code (Ast XIV of 1832), s. 1 
Suits cognizable by Civil Court» Suit to enforce right 
of worship in a temple Right to make offerings ata 
particular place -Right to require idol to be stopped, in 
front of plaintiffs’ house—Plaint—Amendment, 

The right to worship in a temple is enforceable in- 
a Qivil Court, but that right can be exercised only. 
daring hours of public worship. 

Nagiah Bathudu v. Muthuychar, 11 IN G J., 218, ‘at 
p- 219, Vengamuthy v. Pandavesioara, 6M 161 

referred to. 

Vaidinwht v, Oia basa. 15 aL L. d. 458; 
explained 

Where the plaintiff ina suit merely alleges anim- 
memorial custom to make offerings toan idol at a 
particular place, bnt does not prove that he has 
acquired any right thereunder, no rolief can be gizon 
to him in respect of such a claim. . 

The plaintiff, in such & case, may be permitted to 
amend the plaint by inserting the necessary aver- 
ments. 

The right to enforce the stopping of an idol in 
front of a person’s house is not part of the right of 
worship by a member of the community for whose 
benefit the temple has been dedicated, and sach & 
right is not cognizable by the Civil Courts, 

Second appeal against the decree of ‘the 
District Court of Tanjore in A. 8. No. 293 
of 1907, presented against the decree of the 
District Munsif of Kumbaconam in O. S. 
No. 179 of 1906. 

Mr. T. Rangechariar, for the Appellant. 

Mr. O. R. Tiruvenkatachariar, for Respond- 
ents Nos. 1 to 3. 

Mr. N. &. °K. Phathachariar, for Respond- 
ent No. 4. 

Judgment.—We kini. the right 


claimed to stop the idol in front of the plain- 
i * 
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"tiffs house is not part of the right of worship 
by a member of the community for whose 


r 


benefit the temple has been dedicated. There . 


, 18" no right to obstruct: the highway. for aun 
: indefinite time. and the plaintiffs’ claim is 
‘based, upén such a right on the part of the 
“didol. For -these reasons we think the 
` ‘Oourts-below were right in holding. that as . 
regards thig‘alleged right, the suit was not 


‘of a nature of which a Civil Court cam take ’ 
- . cognisance. The-claim as regards honors. 


. referred to in „paragraph (a) of- the prayer 
is not pressed by the appellant. 
s As regards the alleged right to make offer- 
ings‘at the Krishna Coil, the plaint merely 
alleges an immemorial custom (paragraph 5) 
-bùt does not aver that. the. plaintiff has ac- 
quired any right thereunder. Paragraph 9 
refers to the infringement of the supposed © 
„right. “Paragraph 11 is confined to the right 
to make offerings in the street. Issue No. 3 
specifically raises the question of the plain- 
‘tiff's right to make -offerings at the Krishna 
Ocil. But in the view which the Courts below 
. took of issae No, 1, it‘was, nat. necessary for 
them torecord any findings on this issue. 
‘The cases, Veng-muthuv, Pandiveswara (1). 
and Nagiah Bathudu. v. Mutachary (2), are 
.. both authorities for the proposition that the 
- right to -worship 1 in .a temple is enforcible in 


. -a Civil,Coart. In Vasdinatha v. Ohandrasekara 


(3), ib was laid down that there isa’ right of 
1. worship in a temple at ‘any time or at any. 
- festival subject, we presume, to the qualifica- ~ 
' tion that “ab any time” means during 
- ‘hours of public worship. : Doaa ia 
- It is trae Krishna Coil is no part of Saran- 
gapani temple in the sense it is its property, , 
but if the Sarangapani temple authorities 
have the right to. ‘place the idol in the 
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- We think the plaintiff should, be allowed 


- to amend by making the necessary allega- 


tions on the terms of- paying the costs in- 
curred up to date. There will be leave to 
amend on payment into the District Munsif’s 
Court “within three, months ` from this date 
of the còsts incurred by, the ‘defendants up 
to date (one set). 

We reverse the decree of the lower Court 
and remand the case to the. Maunsif to dispose 


-of in accordance with those directions. 


Otherwise the second ape will be dis- 


missed with cosis. 


A Appeal allowed, 


. ALLAHABAD HIGH COURT. 
Sgconp Crvin Averau Ng. 323 or 1909. 
i December 17, 1909. 
“Present: —Mr. Justice Piggott. 
SHANKAR—PLAINTIFP—ÅPPRLLANT 
a _ bareus š 
Mi E DHARMON ano OTHERS— 


DEFENDANTS— RESPONDENTS. 

Limitation Act (XV of 1877), 8 19— Acknowledgment 
—-Admission of liability entered in Wajib-ul-arz. 

A Wajib-ul-drz of 1863 provided that the pre- 
. decessors-in-title of the plaintiff and the defendants 
were-mortgagors and mortgagees. respectively and that 
the mortgage was to bo redeemed- in the month of 
Jeth in any year. The Wajib-ul-arz in question was 
signed by the predecessors-in-title of the defendants : 
Held, that the entires in the W9,{b-ul-arz-operated-ng 
& sufficient acknowledgment -to - save imitation 
within the meaning of section 19 of Act XV of 1877. 
Daia Chand v.Sarfras Ali, 1 A. 117, Dara Chand v Sarfraz 
Ah, 1 A. 425 ; ; Bisheswar Pershad v. Bhagi Rattu Ram, 
A.W. N. (1885) 211; Jamuna Prasad v Gokla, A. W. 
N. (1894) 87 ; Robert Skinner v, Chandan Singh, 6 A. 
L. J. 197 ; 2 Ind. Cas. 215 ; 31 A. 247; referred to 


Second appeal from the decision of the 
Judge of Meerut, dated the 23rd of February 
1909. 


Mr. Muhammad Ishaq, for the Appellant. 
Mr. ‘Moti Lal Nehru, for the Respondents, 
Judgment.—-This was a suit for re- 


.. Krishna Coil for the day in order that wor- 
i ship may take place there, we do not see why 
| the right of a member of the: community to 


` 


+ 


~ ` worship should not inclade a right to wor- 
ship the-idvul when placed in the Krishna. 


Coil. -The allegations in the plaint are not- 


“ distinct as regards’ this right having been ` 


- acquired by immemorial custom, or as to the. 
‘right of the idol to be placed in the ‘Krishna . 
Coil for publie worship. As the question . 
was specifically raised in the issues. we. 
are not disposed-to dismiss the second appeal. 
(1) GAL 161, 
' (8) 11 M. L. J. 215 at p. 219, - 
“+ (8) 16 M, L. J. 458, 


demption of a mortgage alleged to have been 
executed in or about the year 1860, A. D., for 
_Re. £0 in favour of the ancestors ‘of 17 per. 
sons who were impleaded as defendants. The 
majority of these either did not contest the 
suit at-all or filed written statements admit» 
“ting the plaintiff'sclaim. The defendants Nos. 
3 and 6 contested the suit by pleading that 


“the mortgage had been contracted about 125 


or 150 years ago in favour of the persons 
named inthe plaint and that the suit was 
time-barred. They made no.admission in 


— 


k 


YS 
SHANKAR t. DHARMON, 


respect of the amount ofthe mortgage debt 
and “they further pleaded ‘that the plaintiff 
was nöt the heir of the original mortgagor. 
The Court of first instance accepted tho‘ evi- 
dence ‘produced by the plaintiff and decread 
thesuit. The learned District Judge on appeal 
has dismissed” the ’suit on a finding that 
it is barred by limitation. He says that he 
disbelieves the plaintiff’s evidence ‘and holds 
it not proved that any mortgage was executed 
imor aboutthe year 1860 for Rs. 80. He then 
disdusses a plev relied on by the plaintiff 
namely that certain entries in a Wojib-ul-arez, 
prepared in ‘the year 1853 in the course of 
settlement proceedings, operated to Save 

limitation under the provisions of section 
19 of the Indian Limitation Act No. XV of 
1877. As regards. the nature of these en- 
tries, the District Judge says in effect that 
the predecessors-in-title of the parties to the 
presentsuit, areshown as mortgagors and mort- 
gagees respectively of the land nowin question 
thatthe anrount of the debt is not specified but 
thereis a note to the effect that the mortgage 
may bé ‘tédeemed in thè monthof Jethin any 
year. He alaoadmitsthatthe settlement papers 
according to these facts were signed by the 
predécessors-in-title of the answering de- 
fendants. He then records in very general 
terms a finding the gist of. which is that 
thé ‘entries referred to did not operate as an 
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i acknowledgmènt within‘ the meaning of sec- 


Pa 


tion 19 of ‘the Indian Limitation Act. The 
question thus sammarily decided by the Dist- 


" rict Judge has been before this Court more 


than once. I refer to the Full Bench ruling 
in Data Chand v. Sarfaraz Ait (1Y and to the 
farther ruling Data Chand v. Sarfrras Ali (2), 
This ruling was considered and distinguished 
in Bishesibar Prasad v. Bhagi Ratiu Ram 
(3) and was again affirmed in Jamuna Prasad 
viGohla (4). I may also note in this place that 


| the ruling in Robert Skinner v. Chandun Singh 


(3) ig & ‘recent authority ‘at least for this- 
` proposition that the entries made in the’ 
Wapjtb-ul-ars in 1853 are prima facie evidence - 


of the correctness of the facts therein stated. 


Accepting the finding of the learned District 
Judge that the plaintiff has’ failed to prove 
thé execution of Any ~ mortgage deed ' in 


` or‘about the year “1860, I ari of opinion that 


(1) 1 A. 117. 


` (1885) 21L 
. (1894) 87 
197 ; : 2 Ind, Oas, 918 yl AL at 
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the plaintiff is entitled to fall. back upo? 
the' admission of the contesting defendants ° 
that ‘their " predecessors-1 in-title entered into 
the possession of the land in question as 
usufructuary mortgagees undera cantract of 


- mortgage somewhere between the years 1758 


and 1783 A. D onthe principle affirmed by | 
the rulings of this Court already quoted. I 
hold that the entries.in the Wujib-ul-arz of 
. 1883, set forth in the judgment of the lower 
appellate Court, operated asa sufficient acknow- 
jedgmenttosavelimitation within the meaning 
of section 19 of Act XV of 1877. I might have 
félt some ‘doubt on this point. owing to the 
fact’ that the Wajib-ul-arz relied on in this 
case is subsequent in date to the passing of 
Act No. XIV of 1259 which for the first 
time prescribed a period of limitation for 
suits for redemption.of mortgage of landed 
property, if it were not for the express ad- 
mission in the Wajtb-ul-ars now under con- 
sideration that the mortgage was one redeem- 
able in 'the month of Jeth in any year. Thig 
involves an admission that the mortgagor 
then. recorded had a subsisting right to 
redeem in the year 1853 when this record 
was framed, a right which he would be entitl- 
ed to exercise in the month of Jeth next 
following should he deem fit to do so. This, 
in my'opinion, brings the case within the 
principle laid down in Bishesher Prasad v, 
Bhagi Rattu Ram (8) ‘and a fortiori within | 
that of the other two rulings of this Court, 
to-which I have referred above. I must, there: 
fore, set’ aside the finding of the Conrt, be- 
low on the question of limitation: “As there 
has been’ no’ finding by the Court on the 
_ other issues involved, for instance as to whe- 
ther the plaintiff is the heir of the original 
mortgagor and as to the amount on payment 
of which the plaintiff would be entitled. to 
redéem, I must remand this case under the 
provisions of Order 41, Rule 23; for decision 
on “the merits. I set ‘aside the decree and 
order of the lower appellate Court and -re- 
mand the case accordingly. Costs will abide 
‘the event" 
' Decree set aside, 


Case remandat, 


o 
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p MADRAS HIGH OOURT. 
“Saconp, Civiu AppEiL No 1237 OF 1907. 
November 30, 1909. , 


Present: Sirs ‘Arnold White, Chief Jastioca ` 


and Mr, Justice Krishnaswamy Aiyar. 
PONAKA-SUBBA RANI REDDY— 
= APPELLANT |, ; 
— versus 


“YADAMADI SESHACHELLAM 


- CHETTY AND, OTHERS —RESPONDENTS. . 
-Specifice Relief Act- (I of 1877), s3 15, 16, 17—Agres- 
| meñ to sill land—Agreement òn behalf of minors ~ Uon- 
tract-not for purposes binding on minors~—Adult parties 
cannot be compelled to apscifically, perform the contract 
on behalf of “minora—Specific performance - permsaible 
as;against the adult parties | to the extent of eat shares 
in the property. 

‘The defendants Noa. | and 4 for a KG as-well — 
as guardians of defendants Nos. Zand 8. d to-sell 


certain lands to plaintiff for’ Rs. 1,490. Plaintiff sued ` 


defendants for specific performance of the contract. 
It was found that the agreement was for purposes not 
binding on the minor defendants: . 

Held (1), that no decree could be-passed’ AE 
a conveyance of the interests of 2ndand 8rd defendants 
as well by the Isb'and 4th defendants 

Gurusa'mi `y. Ganapathia,-6 M: 337 and Srinitasa 
Reddi Y.: Siva Rama Reddi,.32 M. 320, 4 oe Gas. 506, 
distinguished... 

Burrow Y. ‘Scammell, L‘R. 19 Ch. D. 175; 51 L. J. 
Ch, 296, 45 L. T. 606; 80 W. R 310, 46 J.P. 135, and 


Kosuri ‘Ramaraju v. , Tvalury see ota ck 25 M. 74, 


referred to: 

_ ., (2) that plaintiff was, pT entitled to & 
conveyance by. lst and 4th defendants of their interest 

in' the property agreed to be sold on payment of the 

fall consideration stipulated akuga baleman: or 

com pensation. - 


|. Second: -appeal ares the: dhêpa of the 

District Court of.Nellore,-dated 13th April 
1907-in A: S.'No..3 of 1907,- presented against 
the-deoree of the . District Mansif of Nellore 
in 0. 8..No, 827:0f 1905. < 

“Mr, 6, Subramanya Asyar; for ne Appel- 
lant., ag Ai a 

- “Mr. T. V. Seshagiri diyan, 
pondent. 


"Mr. T V. Muthu Krishna Aiyar, orale and 


4 ‘and 3rd Respondents. ;. 
Mr K. kaka "dayan; for the 4th Re- 
, Bpondent.. PL og 


"Judg ment is defendants: Nos. 1° 


to 4 entered into a contract with the plaintiff 


_ to sell him certain land for Rs. 1,400, He 


_ brings the. suit to enforce specific performance. 
“ The Courts below have ‘dismissed the sulih, 
Defendants Nos. 2 and 3 were minors and the. 


‘ contract was entered into on their behalf by 
the Ist defendant: as -thoir guardian.’ It. is 


*. found that the contract was -not for purposes- - 


L4 ` 
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for the Ist Res- 
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binding on the minors - and, therefore, no 
specific performarice cauld be dhèmês against 
their interests in the properties. The contract 
being ono ud- indivisible the Courts below 
have dismissed the suit even - against defen- 


dants Nos. 1 and 4. Im second appeal the 


plaintiff asks for a decree against the shares 
of the lst and- 4th defendants at least.- This 
we think he cannot have, section 17 of the 
Specific Relief : Act is against him. . Sections 
14, 15 and-16 of the Act do not enable,the 
contract to be separated as regards the Ist 
and 4th defendants in this case. The plain- 
tiff relies on the decision in Gurusamd v. 
Gainapathia (1).’ The contract in that case 
was before the, Specific Relief Act. The 


_decree, therefore, which the Court felt itself 


competent to mike at piza 34h of the report, 
_would appear to be justifiable under the law 
as it. stood before the Act. See Burrow v. 
Sczmmel! (2). Sach a course does not appear 

to ba warranted by the proviso to section 15. 
“< Collet ‘remarks in his book on the Specific 

Relief- Act: "Probably the -proviso in section 

15 was fated to meet the difficulties which 
havo thus arisen in English cases”. If the 
contract is indivisible under, section 17 of 

the Act, what then is the relief. to which the 
plaintiff is entitled? We are asked by the 
appellant to give him a deoree for the whole 

against the 1st and -4th defendants on the 

authority of Sriniveasa Reddi v. .Stva Ramu 
Reddi (3). This we are unable to do. That 

-WAS & CA39 in which the, contract was entered 
into with the manager of a Hindu family. 

Ib was sought to be enforced against him and 

another member not a party to the contract, 

Although it was found that it was not binding 

on the person .who was not a party to the 

contract, the Court passed a decree against 

the contracting party for specific performance, 

leaving the, question.open as regards the 

binding ‘character of such conveyance as 

between the purchaser and the junior. mem- 

bér-who was no party to the contrast, . It is 

, unnecessary for us to express an opinion’ as 

to the correctness of the observations in that 

CASE aS regards ‘the true interpretation of 

section. 15 of. the Specific Relief Act. It is 
enough for us to,say that. the present casa is 
different- >a the contract is one entered 

(1) 5 Mas 

(2) L. R. A D; 175; 51 L. J. Oh. 296; 45 L. T, 


608; “30 W. B: 810; 46- J. P. 185 
@) 82 M. 820; 4 Ind. Oas. 509, : if 


_ 
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into-on behalf of minors as well and the sait. Novembor 22, 1907, modifying those of the 
is, therefore, properly broughtfor enforcement Extra Assistant Commissioner and Munsif of 
l ‘of the contract against them also. We cannot, Barpsta, dated July 31, 1907. my 
“therefore, treat the finding that the contract Facts.—With reference to the principal 
is: not binding on defendants Nos. 2 and.3 point under discussion bafprethe High Court, 
ag uncalled for. The decision in Kosuri the finding oÈ the lower appellate Court is 
Ramaraju . v. Toalurt Ramalingam (4), as follows: “Tt appears that legally he 
revognises this distinction. It follows that (plaintif) ought to get one anna in the rupee 
| no decree can be passed compelling a convey- - but-fora long time he has been realising ab 
ance of the interestsof the2ndand 3rd defen- one and ea half annas. There was no /Oxpress 
_ dants as well by the lst and 4th defendants. contract on thesubject and the raiyits i appear 
The appellant, however, expresses his will- -to have paid the excess in ignorance of their 
ingness . to take a conveyance by the lst and rights. [think they are not bound to pay 
4th defendants of all their interests in the ‘at more than the legal rates”. 
suit properties for the purchase money agreed. Babu Dwarkı N sth O KN (with him 
| upon without abatement” or compensation. Babu Bimal Chandra Das Gupta), for the - 
We think he is entitled to this decree. In Appellants, cited Narendra Kumar Gthcse v, 
reversal, therefore, ofthe decrees of the Courts Gora Ohand Poddar, 33 C- 683 and ‘Ashutosh 
. below, we direct that on payment within Dhar v. Amir Mollah, 8 CO. L. J. 337. 
three months from this date of the balanco of Babu Hem Chandr a Mitra for Babu Jadu 
the purchase money by the plaintiff, the lst Nath Kanjilal, for the Respondents. 
and 4th defendants do execute a conveyance J. udg ment.—This is au appeal ‘in a 
of their interests in thé suit properties in” suit to recoverarrears of rent. “The Jadge of 
` favour of the plaintiff. As the plaintiff did the Assam Valley Districts having allowed 
“1 pot agree to this course in the Courts. below, the plaintiffs local rate atone anna in the 
we direct him to pay the costs of the- respon- rupee, instead-of at one annaand a half in the 


AN 


$ 


dents. A _ rupee, as claimed, and having disallowed 
Appeal allowed. | damages on, the arrears of rent. the plaintiffs 
(4) BMT E appeal, and, on their behalf, the contentions 


raised tafor to the two matters we have just 
; mentioned. ` 
' .The Judge observes that legally. the plain 





CALCUTTA HIGH COURT. tiffs ought to get only one annain the rapee, 

' Seconp Orvit Appears Nos. 715 AND 725 though for a long time ney have been realis- 
` fo 727 or 1908. - : ing at 14 aunas. 

December 8, 1909. -~ The Assam Local Blas Regulation- 1879, 

Present: —Mr. Justice Caspersz and ' - provides (section 17) that a land-holder may. 

Mr. Justice Doss. realise from the tenant a part of.such rate 

UPENDRA NATH SEN AND ANOTHER— ~ in certain proportions,.and section 3 of the 

PLAINTIFFS— APPELLANTS Regulation provides that the maximum rate 

versus cannot exceed 1 anna4 pies for every rupee of 

- KAMESWAR KOLITA AND OTAERS— the annual value of the land. From a notein 

DEFENDANTS—RESPONDESTS. - the Land Revenue Manual, published under 


Assum Local Rates Regulation (IIT of 1879), 83. 8 7 ae : 
Rates payable by tenant, amount of ~ Contract by tenant the authority of the Local Government, -it 


to pay m encess of maximum Realisation in emcese, &PPSars that the-maximum rate at present im- 
whether gives landlord any right. posed is one anna in the rupee. Consequently, 
The maximum rate at present imposed under section - tho finding: of the J adge „of the Court 


8 of the Assam Local Rates Regulation is one anna, 
inthe rupee. And although a contract between-the ` below admits of no dispute and is evidently 


landlord and tenant for the latter to pay the full based on the law of the Regulation. 


amount of local aga aa be justified, ee pay any- The reported cases cited to us would 
thing in excess of that maximum is not , tify a tract 

A landlord cannot get a decree for ratesat more Da : 4 i pa ih t8 paa = arp and 
than one anna in the rapes, even if for a long time enant, ror the latter pay tne tu amount 
‘he had been realising more than that. ` - of local rate but not to pay any thing in excess 


Appeals from the decrees of the District of : that maximum. Here there was no express 
Judge of Assam Valley Districts,’ dated contract between tho parties, that, however, - 


4 
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is not a matter with which we are concarned 
because the lower ~ Courts have given the 
plaintiffs a rate ap tothe statutory limit. 
An argument, or, rather, an explanation 
was addressed to us'as to the realisation of 
~ local rate ab 14 annas -in the rupee, by tho 
plaintiffs who are nisf kiitrajdara, and it was 
Sought to justify that realisation . by the 


definition of ‘annual value,’ in section 5 (b) of 


the Regulation. We, however, cannot consider 
` this matter in the fica of tha fiading of the 
lower appellate Court. . 
With regard to the non-award of damages, 
although, no doubt, the landlords are equitably 
entitled to something by way ‘of damages, ib 
appears, in the present case, that the tenant 


did not know what amount of rent to pay, the. 


lands not having been surveyed. 

The appeal fails and is dismissed with costs. 
_ This jadgment will govern the otber con- 
_ nected Appeals, A A.D. Nos. 725 to 727 of 1908. 
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` CALCUTTA HIGH COURT. 
Secoyp Orvik -Appsit No. 768 or 1908. 
o December -20, 1909. >. 
- ` Present:—Mr. Justic6d Teunon. 
BISAMBHAR LAL— PLAINTIFF — 
N APPELLANT . i 
a “"weraus ~’ 
CHAIRMAN or tag MUNICIPAL. ” 
BOARD or OHAPRA—Deraxpaxt— 
RESPONDENT. ` i 
Bengal Municipal Ast (III of 1834), s. 383—Notice 
before suit against Municipality —Premiture institution 
of suit—Objection not taken in ‘toritten statement but 
course of argument. i = 
The plaintiffs cause of action against a Municipality 
acorued on August 30; he served the required notice 
under section’ 868 of the Bengal Manicipal Act on 
October 28 and instituted the suit on November 28 on 
which date the plaint was returned for amendment 
_and it was again presented on December 1. The 
objection that the suit was premature was not taken 


in the written statement but in the course of 
ment: . 


” 


i} 


| eld, that if the suit be considered to “have been 
instituted on December 1, the suit was barred-under 


the second paragraph of section 363, and if it be con., 


sidered to have been instituted on November 28, it 

was premature by one day under the first paragraph, 
Held, further, that a plea of want or insufficiency 

of notice may be taken in the course of argament 

though not taken in the written statement, 

. Manindra Chindra Nandi v. Secretary of State, § O. 

L. J. 148; 34 O. 257, distinguished. . 

: Secretary of State v. Dip Chand Poddar, 34 O. 3808 

and Bachoku Singh y, Sreretary of State, 23 A. 187, 

refed UP Ge Se See 
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‘Appeal from the decreas of the Sab-Jadzo 
of Saran; dated December 17, 1997, affirming 


_ that of the Munsif of ‘Ohapra, dated April 


30, 1907. i 
Moulvi Mahammad M istifa Khan, for the 
Appellant. 


. Judgment. —In this cise plaintiff 


brought a suit against the Chairman of the 
Chapra Municipality coataating the validity 
of a certain assessment. 

In the Court of. firat instance the suit was 
dismissed on the mits and also on the 
preliminary ground that plaintiff had fatled 
to comply with the requirements of section 


` 363-of ‘the Bengal Municipal Act. 1884. In 


‘the first appellate Court the other issues 
arising were not discussed and the suit was 
dismissed on the preliminary ground alone. 

Against this decision plaintiff appeals to 
this Court. The defendant-respondent, it 
may be noted, does not appear. 

Section 363 of the Bengal Manicipal Act 
‘provides that in respect of any thing done 
under the Act, no suit shall be brought against 
a body of Municipal Commissioners until the 
expiration of one month next after notice in 
writing has been delivered or left at the office 
of the Commissioners. Eo 

Before me, a3 in the Courts below, it 19 the 


` case of the plaintiff that the required notice 


was delivered onthe 28th of October 1906. 
The plaint in the suit was presented on the 
98th November, that is the suit as thus 
instituted was premature by one day. 

It then appears that on the 28th Novem- 
ber the plaint was returned for amendment 
in certain particulars and was again presented 
after amendment onthe lst December. | 

It further appearsthat though in the plaint 
service of the prescribed notice on the 28th 
October was distinctly pleaded, the objection 
that the suit had been commenced a day too 
soon was not taken in the written statement 
and was not raised in the issues. It was 
raised for the first time in the course of 


” argument after all the’ evidence had been 


taken. - f | 

In this state of facts the appellant's con- 
tentions before me are two, namely, first, that 
+t should be held that for the purpos 3s of 
section 363 of the Municipal Act, this suit was 
brought not on the 28th November but on the 
lst December and second, that it should be 


held that the requirements of the section 
in so far ag it prescribes one clear month's 


RHIKHA t. UMRAO SINGH. 
notice had been waived by the defendant. 


With regard to the first contention, Iam | 


to, observe that the section under consideration 
not only requires that notice of suit shall be 
giyen bat also in its 2nd clause prescribes a 
special period of limitafion.. In the present 
case according -to the plaint the’cause of 
action accrued on the 30th of August. If I 
am to hold that the suit was commenced on 
the Ist December, that is one day beyoud 
the three months next after the accrual of the 
cause of action, a question of limitation under 
the second clause of thé section apparently 
arises. Had this been the difficulty facing 


the appellant he would doubtless have con-. 


tended and,.on the authority ot the many cases 
decided _ under. section 4 of the Indian 
Limitation Act, 1877, would have properly 
contended that the suit must be considered 
to have been commenced dn the date on which 
the plaint was originally presented. In deter- 
mining whens certain. suit was brought or 
commenced for the purposes of the two clauses, 
we must, I am,of opinion, take one and the 
same date. F, therefore hold that the present 
suit was brought on the 28th of November 
and consequently was premature by one day. 

In support of his second contention, the 
learned Vakil for the appellant relies on the 


observations of Mukerji J. in the case of ° 


Manindra Chandra Nandi Y. The Seo etary of 
State for India (1). 

.In that case the plaintiff prayed fa the 
refund of a certain sum levied from him as 


road-cess assessed on his mining royalties or, 


in the alternative for the refund of the sum 
paid-as income tax in respect thereof. OF 
this alternative claim no notice under section 
424 of the Code of Civil Procedure, 1882, had 
been given and the objection that in respect 
of such claim the suit was consequently barred 
was not taken until after the plaintiff had 
closed his case. Mukerji J. held that it was not 
competent to the defendant to raise or rely 
upon the plea of want of notice at that stage. 

Ih appears, however, that one of the con- 
siderations which led the learned Judge to 
take this.view was that while at an earlier 
period it would have been open to the plain- 
tiff to bring a fresh suit the objection was 
not in fact taken until a time when any fresh 
suit would have been barred by limitation. 
Here no such consideration of prejudice 
appears to arise for under the provisions of 

(1) 6 C. L. J. 148, 340. 257.. 
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the second clause of the section any fresh suit 
based on the cause of action stated in the 
plaint was bafred long before the defendant 
had any opportunity of taking this or apy 
other defence. 

The case of the Secretary of State for India 


v. Dip Ohand Poddar (2), where the ques- © 


tion arose with reference to section 77 of 
the Indian Railways Act, 1890, appears to be 
authority for holding that a plea of this 


nature, want of, or insufficiency of notice may” 


be taken in the course of argument though 
not taken in the written statement. |. 

“Again i in the case of Bachchu Singh v. The 
Secretary of ‘State for India an Council” (3), the 
High Court of ‘Allahabad held that. the 
language of section 424 of ‘the Code of Civil 
Procedure, 1882, was imperative, that the 
giving of the prescribed notice was | a condi- 


as is Geers 


|| 


tion precedent to the institution of. any suit ` 


to which the section | applied and that where 


“any such suit is instituted in’ non-complianée 
- with the provisions of the section, the plaint 


should be rejected as barred by a postive rule 
of law. 


In interpreting the even a language 


of section 363-of the Bengal Municipal Act, 
1854, Iam content to follow Wé decision just 
cited. 

In this view this appeal fails and i is, there- 
fore, dismissed. As the respondent does not 
appear there will be no orderas to costs. 

Appeal dismissed. 

o (2) 24 0. 308. ` ' 

09) 25 A. 187. 
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ALLAHABAD HIGH COURT. 
Srooyp CIVIL APPEAL No. 472 OF 1908. 
December 16, 1909. . 


Present:—Sir George Knox, Kr., 7 ndge and ` 


l Mr. Justice Karamat Fanan. 
BHIKHA—~Derenpant—APPELLANT 
cereus 


UMRAO SINGH—P taintive—Resporpent. 
Agra Tenancy Act (II of 1901), 8. 20—Occupancy 


holding—Usufructuary mortgage prior to the passing of ` 


the Act—Mortgages not getting possesston—Suit for 
possession after the passing of the Act—Retrospective 
effect of the Act. 

B executed a deed of usufructuary mortgage for a 


term of 20 years, in respect of his ocoupancy holdingin . 


1896, in favour of O. O sued for recovery of posseasion 
as usufructuary mortgagee after the passing of the 
Agra Tenancy Act, 1901: Held, that O's claim should 
succeed; that Act IT of 1801 did not affect retrospec- 


. tively; that if what the tenant did was ve under 


3 
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the Jaya inforce at. the time wher thes .mortgage was 


made, and that if the mortgagee was entitled to en- . 


force his mərtzıgə before the pisang of the new Act, 


he would: be eqzally sabil to do so after the passing 
of that Act. - 


Brbu-Lil v, Rin KA 3A. LFA; A. W.. N. 
(1908). 23 ; Khiali Ram v. Nathu Lal, 15 Å. 219 ; Brij 
Hohan ‘Das v. Algu, 26 A. 78, followed. 


i Second ppal from. -the deeision of the 
2nd Additional’ Judge of Aligarh, dated the 
24th of February, 1908. .. 

Mr. M. L. Agarw ila, for the Appellint. . 

Dr... Satish. Ohandra Banarji (with | him 
Mr. Girdhari,Lal Agarwala), for the Respond: 
ent. 

Judgment.—Bhikbs,, “who is the. 
appellant in this appeal, wasa tenant with a 
right of ocçapanoy,-., He. purported to execnte 
a deed of usufructuary. mortgage, on the 26th 
May 1896, of his rights i in- 13 bighas, 2 biswas 
of the occupancy holding, .in favour of. the. 
respondent Umrao Singh. In the deed which. 
passed between the parties„ the term for which 
the usufractuary mortgage was to, hold good | 
wasa term of 20 years and the years are given 
as being. the. years 1304 Fusli to 1323 Faslı, 
Umrao Singh has brought the suit out of whiok 
this appeal arises to. recover possession as 
ugufructuary mortgages over the above-men- 
tioned land on the allegation that Bhikha 
failed to give him possession. In ‘defence ik - 
was urged that. under the porvisions of Local - 
Act No. IL of 1901 the- transfer was one, 
which could no longer be enforced and the 
claim for possession was contrary to the terms 
of the deed. The Court of first instance 
decreed the claim for possession. 
words used in the decree are :-— 


“Ibis ordered and decreed that the plain- 
tiff's claim for possession of 13 bighas, 2 biswas 
of the occupancy holding paying an annual 
rent of Rs. 93 and bearing the numbers given 
below, after removal of the standing crops, be 
“decreed for the remaining period of the mort- ` 
gage, dated 96th May 1896, and the defendant 


be totally dispossessed of the same and be - 


declared to have no concarn whatever.” Bhikha 
appealed from this decree. The lower appel- 
late Court dismissed the appeal. He. accord-~ 
ingly comes ‘here in second appeal.. ‘There are 
three pleas set forth in the memorandum of. 
appeal, The first and third of these were not- 
pressed. The second plea- was to the effect 
that the terms of the mortgage do not entitle 
the mortgagee’ to aue for possession, all. that 
he could gue for vas ki tency decree, ‘Regard. 
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‘Kali (1). 


The actual . 
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iag this EPA we need only say this that- 
we have examined the deed carefally. 
and we are satisfied that it does give the 
mortgagee power -to sue for possession.” 
This plea, therefore, fails. It has also been 
argued before usin this appeal that to give a 
decree in this case would. -bə tor defeat theo- 


- intention of the legislature when it enacted- 


section’ 20: of Local, Act IL of 1901.. That 
“The interest of an exproprie-: 
tary tenant,an occupancy tenant ora non-oc-- 


cupancy tenant other than a thekadar, is, 


. Subject to the provisions of Act, heritable, but 


is not transferablé in execution of a decree of 
æ Oivil or Revenue Court. Although this point 


_-was not expressly taken in the memorandam 
of appeal, we have considered it, inasmuch as 


it would,-in our-opinion, be á mistake to grant 
a decree which would confer upon the holder, 
rights of no value, and might seriously affect 
persons who bought i in good faith relying upon 
the decree so given. The same question was 
‘ considered by this Court in Babu Lal v. Ram 
The learned Judges who decided 
that case held that having regard to the rul- 
ings of this Court in KhAtali Rim v. Nathu an 
(2) and Bry Mohan Dis v. Algu (3), 

was clear that in a case of this kind the 
plaintiff ‘could succeed: in recovering possession 
„of the mortgaged property at.any time befere 
the passing of Local Act No. 11o0f1901. They 
further held that the act could not have 
retrospective effect, and if what the tenant did 
was valid under the law which was in force at 
the time when the mortgage was made, and’ if 
the mortgagee was entitled to enforce. his 
mortgage before the passing of the new Act, 
he would be equally entitled to do so after the 
passing of that Act. The question, therefore, 
is not-res tnfegra, and we are not prepared to 
hold otherwise. 

The act of transfer was completed when the 
deed of 26th May 1896 was executed and 
registered. The decres that we pass, based 
upon that, would merely be giving effect to ^n 
transfer already ‘made. At the same time, 
the decree passed by the Court of first instance 
and confirmed by the lower appellate Court is 
one which cannot be allowed to. remain as ib 
stands. The proper decree, in our opinion, to 
be passed is that the plaintiff's claim for posses- 
sion ag usufructuary: mortgagee over the ine 


rar L. J. 40; A. W. N- (1906), 28. 
2) 16 A. 219, P 
(8) 26 A, 73, 
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tévest of the defendant mortgagor in 13 highas, 
_ 2.btswas-of the occupancy holding be decreed 

for ‘the - remaining period mentioned in the 
-~ mortgage deed with this limitation that it will 
- determine, ifit has not previously detemined, on 
the termination of the right of occupancy and 
will subsist no longer than the right of occu- 
pancy subsists. - 

The result, therefore, will be that the appa 
is dismissed. The decree of the Court of frst 
instance will be modified as above set out. 
The respondent will get his costs. 


i 


i‘ Appeal dismissed. 


' MADRAS HIGH COURT. 
_Bacoyp Crvr Aresar No. 57 of 1905. 
December 8, 1909. . . 
„Present :—-Sir Arnold White, Chief J ustica 
and Sir Ralph Benson. ‘Judge. 
ANNAYYAN— APPELLANT 
_ , versus 
CHINNAN alias MUNI VENKATA 
--OH-ETTY AND OTHERS — RESPONDEN rS. 


- Adverse pos3ssvion —Rsal ownsr, minor —Completion | 


of title by adversenzss —Trus ownsr recovering posses- 
bion by inducing trespasssr's tenant toattorn to him— 
Inndlord:and Tenant—Estoppsl—Hindu Law—Inhsrit- 

anse-—Sudras—Ivlegitimate son—afwriage —Custom. 
"Title by adverse possession cannot be completed 
against a minor before the end of three years after 
the minor comes of age. 

-Atrne owner of property is not estopped from 
recovering possession of his property “by indacing the ` 
trespasser’s tenant in possession to attorn to him, nor 
„is such banani, who had not baan let into’ posses- 
sion by the trespasser or his predecessor-in-in- . 
terest, estoppad from denying the trespasser’ 8 title. 

The illegitimate son of a Sudra by “an.unmarried - 
Badra woman” is entitled to a share of the family 
property if the concubinage was continuous and if 
‘the connection was not incestuous or adulterous or in 
violation of or forbidden by Jaw. 
spring of a connection forbidden by the customary 
‘law of the parties has on right of inheritance to the 
property of his father. 


Second appeal against the banen of the 
District Court of Salem in Appeal Suit No. 
275 of 1903, presented'against the decree of 
the District Munsif of Krishnagiri in Orignal 
Suit No. 235 of 1902. 

Mr. K. Bhashyam Aiyangar, for the Appel: 
-lant. 

The Hon'ble. P. S. Sivaswami 


. Atyar, 
Advocate-General, for 3rd Respondent. 


But-the of-` 
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The ‘facts necessary for the purposes of 


this appeal may be thus stated :— 


The relationship of the principal parties is” 
as oe {= £ ; 


Venkatagiri 
Timaraya—Kept Sanjivammal. Tekur, 
who sold to 8rd . 


| . ' defendant . 
lst savas who sold | 
to plaintiff. 
The lands in dispate originally belonged to 
Pillanan who died in 1883. - His brother 
Venkatagiri unlawfully took possession of 


wt 


Pillanan (died 1883). 


adi 


~. themin 1884, and on his death posséssion 


passed to his son Timaraya, who died in 1896,” 
-and the land then passed into the possession of 
the 1st defendant who was the illegitimate’ 
son of Timaraya by his kept woman, Sanji: ` 
The possession by ‘the Ist de- ' 
fendaut, and his fathcr and grandfather was - 


“adverse to Venkatasamy from 1884- onwards. 


That possession was held through'a tenant, the 
Zod defendant, who was the actual occupant 
‘of the land. “On-the 29th September, 1900, 
“Venkatasamy sold his interest‘in the land 
to the 8rd defendant who indaced. the 2nd- . 
defendant, who was the tenant’ in actual « - 
possession, to attorn to him. The attornment ' 

was in Ootober 1900, and payment of rent by - . 
the 2nd defendant to the 3rd defendant was ’ 

certainly made in February 1901 and after- °° 
wards. The 8rd` defendant thus obtained’ 


-possession of the land in October 1900. In ` 


-the same month the lst defendant sold his 


interest to the plaintiff, and as the defendanta ‘ 
- Nos. 2 and 3 refused to give him rent or 
possession he brought this suit for possession 
and mesne profits. K 

The question is as to the respective rights ~ 
of the Ist defendant.and Venkatasamy. 

The District Judge. found in favour of’ 
Venkatasamy. The plaintiff, who claims under 
the lst defendant, appeals.. Itis sought to- 
support the claim of the Ist. defendant, 
“by tho fact that ho - and hig 
predecessors were in adverse possession. from 
1884 until possession was lost iw October 
1901 ar March 1901, by his tenant collusive- 
ly attorning to the 3rd defendant whohad ` 
purchased Venkatasamy’s interest. Bat - 
it is found that Venkatasamy came of age 


- only in 1898. He might, therefore; have sued 


Judgment.—We thinkthatthedecree to recover possession of the land on the 


of the District J ndge i 18 right. ~ 


strength of bis title at any. time up to the- 


-e 


z 


offspring of a connection forbidden by their ` 
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end of 1900. In other words the Ist de-` 
fendant’s title by adverse possession had not 
been ` gained -before Venkatasamy. regained 
possession by the tenant, the 2nd defendant; 
‘attorning to him in October 1900. It is 
argued that Venkatasamy could not regain 
legal- possession by collusion with the Ist 
defendant’s tenant, and reliance is placed.on 
the case of Pasupati v. Narayana :(1). No: 
doubt that would be so ifthe-tenant-had been 
let into possession by the lst defendant or his 
predecessor-in-interest, but -there is no évi- 
dence that.this was so. The 2nd defendant 
would, therefore, not have been: estopped from 
denying the Ist defendant’s title. Venkata- 
sary, being the true owner, was not estopped 


‘from recovering possession by inducing the 


tenant in possession to attorn to him 

In these circamstances it must be held that 
the plalntiff’s title by adverse possession has 
not been established and he has no right to 
eject the 2nd and 3rd defendants. 

On another ground also he must be held to 
have no title. He claims through “the Ist 
defendant, who is the illegitimate son of 
Timarayaby Sanjivammal. This Sanjivammal 
became a widow while still a child and it 
appears that Timaraya lived with her con- 
tinuously as his concubine. It has been 
found -that re-marriage of widows is forbidden 


among Sudras of the class to ‘which the İst- - 


defendant belongs, and the District Munsif 
points out that Timaraya and Sanjivammal. 


were, in fact, outcasted by their community . 
in consequence of their living together. s 4 2 


“The Ist defendant was, therefore, the 
customary law,and no authority has been cited 
to show that such an offspring has any rights 
of inheritance.to the property of his father. 

No doubt therule is well established in Madras 
that the illegitimate son of a Sudra by “an 
unmarried Sudra woman” is entitled to a share 
of the family property if the concubinage was 
continuous and if the connection was not ' 
incestuous or adulterous or in violation of or 
forbidden bylaw. [M. J. Yettappa Natkar v. 

Venkatssubha Yeltia (2) ; Datti Parisi Nayudu 
v. Datti Bangaru- N auai (3), Vencatachella 
Chetty- v. Parvatham = (4), Krishnayyan v. 


Mutiusami (5)]. It is argued oy the appel- 
(1) 13 M. 335. 
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lant’s Vakil that the words “ unmarried 
Sudra woman,” in the texts’ of the Hindu. 
Law (Dayabhaga, Chapter 9, Verse 29) on 
which the rule is founded, donot mean a wo- 
man who has never been married at all to any 
one, but mean a wontan who has not been mar- 
| Tied tó the father of the child,’ and 
’ there is an obiter dictum in the case of Fens 
.katachella Chetty v. Parvatham (4) that it is 

“at least doubtful” whether the words are not 
limited in the latter sense. It is also pointed 
out that in Bombay the condition that the 


woman should never have been married has 


in practice been disregarded. ` Rahi 
v. Govind valad Teja(6). But, as Mr. Mayne 
points out, in all the Bombay cases the con- 
nection with the married woman was not an 
adulterous one, but was sanctioned by usage 
having the force of law. No case has ‘been 
cited in this Presidency where the offspring 
of such a concubinage ‘as there was in the 
present case has been held entitled to inherit 
as an illegitimate son, and we are not dispos- 
ed to extend the rights of illegitimate song 
beyond the limits laid down by the author- 
ities. 

- We must hold that the second appeal fails 
on this ground also. 

. We, therefore, dismiss it with costs. 


is — Appeal dismissed, 
1 B. 97. 





CALCUTTA HIGH COURT. 
` SECOND Civic AppeaL No, 17 op 1902, 
j December 16, 1909. 
Present :—Mr. Justice Harington and 
_ Mr. Justice Chatterjee. 
JITAN PRASHAD AND OTHRRS— P LAINTIFES 
— APPELLANTS 
versus 


Musammat MANBARTA KUER AND cragrs 


——DEFENDANTS— RESPONDENTS. ee 

Benami purchase—Purchase in name of mistress—Not™ 
sufficient proof that she was intended to be benefited— 
Title of mistress—Hindence— Proof — Circumstances. 

. Where money was advanced by a person for the 
purchase of a certain property, the mere circumstance 
that the conveyance was made ont in the name of 
his mistress, living under his protection, is not 
sufficient to raise thé inference that he intended to 
benefit the woman. 

- Rider v. Kidder, 10 Ves. 360, followed. 

In re Policy of the Scottish Equitable Life Assurance 
Socrety, (1902) 1 Ch. 282, distinguished. 

Ram Narain v. Muhammed Hadi, 26 ©. 227 (P. 0^; 
“261. A. 38;8 0. W. N. 118 and Ismail Musenjee 


Qe ; 
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Movkerdum v. Hafiz Boo, 100. W. N. 570-(P.:0.): 
8 A. L. J. 353; 30. L. J. 494; 8 Bom. L. R. 879; 16 
M.L J. 166; 1 X. Iz. T.187-; "980. 778, referred to. 

; But. the- ‘circumstances that the property was 
registered i in the name of the woman who was, there- 
fore, the only person legally entilted to collect the 
rents, that) ‘the person advancing the money possessed 
& namber of other properties none of which was 
put in thaname of the woman, that the value of -the 

property, in the woman’ B name was very. small 
and that the woman’s right to the property. was not 
disputed until some six years after the man’s death, 
are enough to show that‘ the title passed to the 
woman. 

Appeal from the decree of the Disivics 
Judge of Shahabad, dated August 20, 1907, 
reversing that of the Sub-Judge of that Dis- 
trict, dated June 27, 1906. - 

- Babu Provash Chandra Mitter, for ‘the 


sippa 


` 


- Babus Boido Nath-Dutt and Tarakeshwar 
Pal Ohowdhury, for the Respondents. 
- Judgment.—This is an appeal pre- 
ferred on. behalf of the plaintiffs against a 
judgment of the District J udge of Shahabad; 
who dismissed the suit reversing the JAGI nin 
of: the Subordinate Judge. The suit was 
brought by the appellants for a declaration 
that certain property purchased by the father 
of the plaintiffs, of. which the conveyance 
was taken in the name of Moti Jan, was really 
the property of the plaintiffs. and.that the 
transaction with -Moti Jan was merely a 
benami transaction conveying no title to the 
property claimed by her. The facts are 
that the property im-question was purchased 
by a man named Raghubans. Moti Jan was 
living under the protection of Raghubans 
as his mistress and Raghubans having pur- 
chased the property caused the conveyance 
to-be made in: the name of Moti Jan. 
Raghubans died some 8 or 10 years ago and 
the presenty plaintiffs, who are heirs of 
Raghubans, say that the transaction was not 
intended to benefit Moti Jan and that they 
are entitled-to the property in question. 

The learned Vakil for the appellant con- 
tends that on proof that the money was 
advanced by Raghubans for the purchase 


.of the property, the circumstance that - the 


eonveyance was made ont to Moti Jan 
and also the circumstance that the woman 
was living under Raghubans’ protection are, 


taken by themselves, not sufficient to raise’ 


the inference .that Raghubans intended to 
benefit the woman, Moti Jan, and he placed 


reliance on-two cases, one reported in the 
Law Reports, Chancery Division, Volume FẸ- 
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(1°02) ‘and thè other. in Vesey's “Reports 
Volume X. With the-proposition, the learned 
Vakil has put forward, that. the circumstances 
taken by themselves. would not be sufficient 
to show that the property was really ine 
tended to be of Moti Jan’s, we quite ‘agree. 
But the cases cited do not go so far as xt. 
show that in the:circumstances‘of the present © 
cage the title cannot. be.inferred to be in: the 
lady. ln the case of In. re Police of thè 
Scottish, Watitable ~ Infe - Assurance Soctety. 
(1), a. life policy was taken out by- a- certain 
gentleman on his ‘own life for the ‘benefit 
of a lady who-was his wife’s sister and ‘vith 
whom after the aéath: of his -wife ' he- went 
through the ceremony. of- marriage. ‘The 
lady in question, for whose benefit the policy 
was taken, died before. the. person .who took 
out the policy and the gentleman who took 
out the policy retained ib in‘ his.ownd possession 
aud .paid the premiums-régtlarly thereon 
until his death, and it: was -held ton these ‘ 
facts that the legal personal :-representatives 
of .the lady were -trustees:' of -- the policy 
moneys for the legal personal representatives 
of the gentleman in ..question. : That case 
is distinguishable from the present case. 
In that case ‘the' person who took out the 
policy retained it in his own possession—the 
property with which it was urged he in- 
tended to benefit the- lady. He not. only 
retained the policy in his own possession 
but kept it alive by regularly paying the 
premiums until his death. These, circum- 
stances make that case - distinguishable from 
the present in which Raghubans put it but 
of his power to deal with-.the property 
without the lady’s consent.. The. other case, 
namely the case of -Rider v. Kidder (2),- is 
similar to the present. A purchaser hed 
purchased stock in his-name and then he 
transferred it in the joint names of himself 
and of his mistress, and it was held- that 
that circumstance alone did not entitle ‘the 


‘mistress to retain the stock after the déathr 


of the person with whose money the stock 
was purchased. It was decided that that 
cireumstance was not sufficient and . after 


“the arguments the Court directed enquiries 


to-be made as to, the circumstances under 
which the purchase of the stock was made. 
and the dividends received. That case is 
an authority for the proposition wani it is 


B (1902) L. R. 1 Ch, 282, 
10 Ves, 360. 
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not. su oient to show “that. the ‘purchase , is “ Then there is another oiroamstanca which 
"made i in the name of ‘the: person, who’ olaims has impre3sed u3 rather strongly, namely, 
“to have” ‘been. benefited ; "buh, something that though Raghubans died soma 8 years 
farther’ has. to ‘be. “shown. The, proposition ago, there is nothing.to show thatthe present 
which the learned Wakil | for the “raapondgnt plaintiffs ever disputed . Moti Jan’s rights 
‘oontends for, on the ‘Buthority “of the cases to the property until some 6 yeara after 
‘of Rum Narain v. ‘Muhammad Hati ` 3) and Raghubans’ death. Then they endeavoured 
Ismail Mussajee Mogterdur y. Hafis Boo, ©), and unsuccesfully endeavoured to get the 
‘aspéotively, is nob incongistent, with the property registered in their own name. The 
English 01565. He contends that" the intention’ _ circumstance that this went on for so long 
With ‘which the purchase was made is «# leads us to the conclusion that these persons 
“matter” of ‘evidetica. ` In the case reported recognised the property as Moti Jan's. It 
‘as Bim Narain v. . Muhammid Hadi (3), is suggested: that renta were’ colleeted by 
their Lordships of the Judicial Committee- Raghubans during his life-time. But it is 
‘point out that though the source from which not suggested “that rents were collected in 
‘the purchase money procéeded i is one of the any other capacity than that of an agent for 
matters which has to be taken into con- Moti Jan. In the circumstances we thmk 
‘gideration, yet itis by no means conclusive that Moti Jan. was treated as the owner of 
as to the actual ownership of .the property -the property in question up to the time when 
and ‘actual possession and receipts of rents these persons tried to get their names regis- 
‘of the property are matters which should tered in the place of Moti’ Jan. We are 

e considered, and the other case cited is to of opinion that the plaintiffs" have failed to 
the rama effect: The respondent, while prove that: the transaction- was a’ benam 
donosding that the circumstance that the ‘one and the suit, therefore,’ must stand dis- 
‘property was in the name of the- woman missed the title remaining in the defendants. 
and the woman was the mistress of Raghu- The appeal is-dismissed with costs. 

Baus i is not enough to show that the title - The respondents are entitled to the costs 
‘passed, supports the judgment of the lower. ‘of this appeal.’ A 
‘appellate Court by. bringing to our notice The question as to the plaintiffs’ right -to 
the ‘fact that there’ are circamstances which recover the mortgage money ‘paid by them 
‘would ‘make it appear that Raghubans will remain open between the parties. 





desired to benefit this woman. One cireum- - - ~, Appeal dena 
‘ stance is that the property was registered in h 
the name ‘of the woman and the result of ` ~ , 
that. was that ‘the lady was the only person - MADRAS HIGH COURT. . 
who was legally entitled to collect the rents - - Ssoonp Oryx APPRAL No. .1475 or 1907 ` 
on the property. That distinguishes tha N “December 9, 1909: . i 
‘from the ‘case reported in the  Present:—Sir “Arnold White, Chief Justice 
Law Reports, Chancany Division, where . and Mr. Justice Krishnaswamy Aliya; 
the gentleman in question had the pro- AB DULLA BEARY-— APPELLANT 
perty in his own hands. ‘Then it is said versus 
“that Raghubans possessed a number of other (V l MAMMALI BEARY AND ANOTHER — 
` Properties none of which was put in the name ' + Responpanss. 
of thé lady and then it is pointed out that the Tranafer of Property Act (IV of 1832), a 55, clause 4 
‘value of the property in the woman’s han b)——Vendor and purchaser—Vendor’s hen for unpaid 


“of the case 'one would think that it was likely 
‘that this small property was intended for the property, which the vendor can enforce in default 


“NY purchase money—Agreement that purchase money should 
was very small, indeed the gross value being’, pad by vendes to third parties Whether vendor can 


only about Rs. 1,000 and that was burdened’ enforce the statutory charge. 


' ‘with a charge of Rs. 750 thas leaving a net Where the agreement. between a vendor and a pur- 


chaser of property ia thatthe vendee should pay;the pur- 
chase-money or part thereof toa third person to whom 
the veridor is indebted, there is no statutory lien on 


value of Rs. 250. Looking at the probabilities 


benefit of the woman. ; of payment by the vendes, but only a personal cove- 

ae 26 O. 227 ; 261. A. 33; 3 c. wW: 118.- nant the breach of which mast be compsnsated in 
(4) 10 O- W. N. 570; 3 A. L. J.-853; 8 ULL. J. damages. | 

psat o Bom, T 3 Ba 870 5 16M TL. 34645 L AL L T. Webb v. Macpharson,30 I. A. 283 at p. 244; 3L O. 67, 


‘SF; an l ‘Albert Life Assuranse Go. v. Menera hije Assurance 


`a 
t 


MAIN 


ABDULLA BEARY V. MANMALI BEART, 


Society, L. R. 11 Eq. 164; Earl of Jersey v.. Briton Ferry 
Floating Deck Oo., 7 Eq 4, Inre Brentwood Brick and 
Coal Co, 4 Oh. D. 662, referred to, 

Ramikrishna [yar v: Subraman ya Iyer, “99 M. 305, 
explained and distingnished., 


Second appeal against the -decree of the 
_ District Court of Sonth Canara in A. S. No. 
807 of. 1996, presented against thë decree of 
the . District “Mungif” of Kasargod in 0. 8. 
No. 40-of 1906. Í 

Mr. K, Ramanath Shenit and Mr. K. Pi 
Madhavu Row, for the Appellant. | 

Mr. KE. Narain Row and Mr. N. Babu Row, 
for the Respondents. - 

Judgment. —The Courts below have 
given s decree to the plaintiff for the purchase 
money of certain property conveyed by him 
to the defendant onthe liability of the pro- 
perties conveyed. Exhibit A, dated the 22nd 
of January 1894, is the conveyance- executed 
by the plaintiff. The price is fixed thereby 
at Rs. 1,650. It is stated to be kept with the 
purchaser in consideration. of an agreement 
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Privy Galak Bay in Webb v. “Maiphorson(1) 
that to displace the satutory charge, “it 
must be shown that there was a clear. con- 
tract to the contrary between the parties. 
Tt is true there is no express contract in this ~ 


` case against a charge, but is there nob,” to use > 
‘the language of the Privy Council, - 
“something from which it-is a necessary: impli- 


“at least 


Be cation that such a contract exists ”P- When it 


“by him to discharge certain liabilities of the - 


plaintiff. lt is further stipulated that the 
money.so reserved with the purchaser should 
be paid to the respective persons to whom 
the plaintiff was liable within eight days from 
the date of the sale and that the purchaser 


. of Equity to an unpaid vendor.” 


should, in default of payment, be liable -for - 


interest die to them from the date of sale 
and any damages resulting from such default. 
The défendant (the purchaser) having made 
defanlt in paymeht, the plaintiff is entitled 
to sue for damages for the breach of contract. 
The Courts. below have treated. the suit as 
one for the purchase money. They haves held 
the. plaintiff to ba entitled to a: charge 


upon -the property in the hands of the. 


‘buyer under section 55 clause 4 (b) of 
the Transfer- of Property Act. If this 
were „correct, the plaintiff's suit wonld, 
_of course, be in time under article 132 of the 
Limitation-Act. Butifthe damages claimed 
by the plaintiff are not purchase money due 
‘to him and he is entitled to no charge it is 
clear that the suit is barred by lapse of time. 
Has the plaintiff then a charge inthis case ? 
By the terms of the contract the ‘purchase 
money is not payable to the plaintiff.’ . He 
has no right of action to recover it. How 
then-can he have a charge upon the pro- 
perty conveyed when no money is due to him 
under the conveyance? Section 55 says he 
has, in the absence of a contract to the con- 
trary, and the a Committee of the 


AN w 
. 


= 


-by the Privy Council. 
charge in India is , different in origin ‘and 


ia agreed that the purchase money is to ba 


paid to another, is that agreement corisistent 
with the vendor retaining a charge? - The 
purchaser, no doubt, is under-a duty to the 
plaintiff: to perform the covenant -to pay the 
plaintiff’s obligees. Bat he is under no obli- 
gation to pay the. plaintiff any.: purchase 
money, The.charge created by the statute in 
favour of the vendor is cnly security for pur- 
chase money payable to him: We are, there- 
fore, inclined to hold that a contract, to the 
contrary arises by implication to negative the 
statutory charge: It is, no doubt, pointed. out 
that the statutory, 


nature from the vendor's lien given by Caurts 


notes to Mareth v. Symmons (2). But exclu- 
gion of such charge by contract express or im- 
plied, being contemplated, it is clearly open 
to us‘to negative, if we find, as inthis. case, | 
a contract by necessary implication to the 
contrary. It is perhaps not easy to define 


‘what circumstances may give rise to e, 


‘necessary implication. The intention of the . 
parties must be gathered from a variety of 
facts. But when the vendor gets in return for. 
‘his conveyance a, promise to pay the -purchase 
money, or @ part thereof to a third person . 
whom the vendor is under obligation tò pay, . 
it is perfectly ‘safe to say that there is a con- 
tract to the contrary negativing a charge in 
the vendor’s favour. Ifin England such a 


contract has been inferred under like circam- 


stances to exclude the equitable lien of the 
unpaid vendor, we shall not be acting wrong- 
ly in.making nse of English decisions for pur- 
poses of illustration. In Albert Life Assurance 
Company v. Western Life Assurance Society - 

, in consideration of the Albert 
Company undertaking the liabilities and 
engagements of the Western Society 
the latter conveyed a lease . and mort- 


(1) 801. A288 at p. 244 31 0; 67. 
(2) 2. White & Tudors Equity Cases, 935." 
(3) LR. M Eq 164 Ra 


“6 


-See also the . 


“which -the purchaser 
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gages E to it and ‘when on failure of 
the former the society olnimed a lien on the 
leago and. mortgages conveyed, Sir. James 
Bacon,’ Vica Chancellor, refused to allow it. 
‘In Webb v. Macpherson (1), already cited, the. 
Privy Council ` point out that a conveyance 
or sale in consideration of a covenant to pay . 
a sum of money in the futureis different 
from:a sale in consideration of money 
¥ covenanta ‘to pay. 
. The distinction,” -they say, “may seem 
fine bat itis a real distinction and it is one 
which if made out might have had the effect 
which ‘the High Court have givén to it.” 
In that case the prica was fixed at Rs. 81,999, 
Rs. 30,000 was paid down and the balance of 
Rs. 51,000 was agreed to be paid .to the 
vendor in certain. instalments. The sum of 
Rs. 51,000 was part of the purchase money 
payable to the vendor’ though payment was 
deferred. It was; therefore, distinguishable 
from cases in which, to -nse the language of 
Vice-Chancellor Bacon, ‘the, engagement to do 
the thing was’ the consideration for the 
transfer and the vendor having accepted that 
engagement has the very thing he bargained 
for and cannot say the consideration has not 
passed to him.” The English Courts do not 
recognise a liem in such a-case. Lord St. 


~ 


-plaintiff had no charge. 


and that there 18 no occasion for the statutory 
charge in favour of the unpaid vendor to 
arise. Stress was laid for: the appellant on 


the. provision in Exhibit A that the vendor 


and his descendants have no right to the 
property conveyed. Baut this. in our opinion, 
is nothing more than the common declaration 


‘in conveyances that the vendor does not ree 


serve to himeelf and to his heirs any right in 
the property conveyed and has no reference 
to the unpaid veridor’s lien or charge in the 
event of non-payment. 

‘It was also contended that ET to the 
instrument the receipt of the purchase money 
was acknowledged and no question of the 
right of the unpaid vendor could arise. But 
as pointed out in Dart’s Vendors and Par- 
chasers Volume 2, pp. 739 and 740, thevendor’s 
lien, (and we conceive the statutory charge 
in India as well), is not lost by such acknow- 
ledgment. See also sections 54 and 55 of the 
Gon veyanerng Act 1881. | 

. Upon the finding, however, that ihare: was 
no purchase money payable to the vendor, the 
This view is not in 
accordance with’ the actnal decision in Rama- 
krishna Ayyar v.Subramania Ayyar (6), the facts 
of which are similar to those of the present. 
No question was raised or considered in that 


‘Leonards . states -the distinction in these :case as to whether any purchasé monay was 
words: “There is a marked distinction bst- due to the plaintiff. The sole point decided 
weena conveyance: as for money paid with wasthat there wasa statutory charge as dis- 
a separate security for the price, whether by tinguished from a vendor's lien. The anthority 
covenant, bond or-note and-a conveyance ex- of that case, therefore, does not preclude us ` 
pressed to be in consideration of covenants from kolding that the plaintiff in this case is 
which the purchaser enters into by the deed not entitled to œ charge. The decrees ofthe 


itself." - Sagden’s Vendors and Purchasers, 


Courts below must be reversed and the suit 


page 554. Notwithstanding the decision of dismissed with costs-throughont. 


the Privy Council in Webb v. Macpherson- 


(1) we may, -n the authority of the 


English cases- [see also Sarl of Jersy v.. 


Briton Ferry, Floating Dock Company (4), 
‘and In re Brentwood Brick and Ooal 
Company (5), whose weight is still left nn- 
impaired!, hold that the conveyance was in 
consideration of covenants to pay in the future 
and not for purchase money payable to the 
vendor in which latter case alone the charge 
created by the statute can attach. Bat how-* 
ever this may be, itis enough for the pur- 
pose of this case “to say that: 'a promise to 
pay a stranger is a mere covenant, the breach , 
of which must be compensated in damagês 

(4) 7 Eq. 409. . É i 

(6) 40. D. 562. e, an 
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(6) 29 M. 305. 
x dipai allowed. 
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CALCUTTA HIGH COURT. 
MiısceLLANBOUS Cryin APPRAL No. 650 oP 
| 16¢8. 
December 14, 1909, 
Present. :—Mr. Justice Mookerjee and 
Mr. Justicé Tennon. 
MAZZEM HOSSEIN MONDAL AND 
ANOTHBR—JUDGHENT- DEBTORS——-APPELLANTS 
Versus } 
SARAT KUMARI DEBI-—DRrOBER-HOLDER— 


| RESPONDENT. 
Execution—Order tn previous proceeding not to be 
` questioned. at later stage--Res.judicata——General prin» 
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MAZZEM HOSSEIN MONDAL V. SARAT KUMARI DEBI, 


-otples-—~Dactrine not. canis ‘when previous order 
made. without notice.. to judgment-debtor—Applica- 
tion for delivery of possession of property purchased at 
‘evecution sale—Limitation. 

The dostrine that a decision at any` stage of execu- 
_ tion proceedings cannot be questioned at & later stage 
of. the progeedings is based not upon the ground that 
it is “rese judicata, but.upon ganeral principles of law, 
for if it were not binding) there woald be no end of 
litigation. “ 
._ _Mungal Pershid v. Grija Kani, 8C. 51 (P.C), 11 
O. L. R. 113;8 I. A. 123; Ram Kirpal v. Rupkuari, 6 

‘A. 269; 11 I. A. 37 and Banwam v. Nanhumal, 7 A. 

102, relied i ‘upon. ` 7 

Bat that principle is inapplicable to p case where 
the previous order waa made without notice. to the 
judgment- debtor and ‘without knowledge on his part 
that . éxecution proceedinga wera pending” against 
him. Inkuch a case that order does not opèrafe 
as a bar to the ‘determination of the dbjeotion- of 
limitation urged by him against the previous applica- 
‘tion for exeontion.. ~ - 

An application for delivery of possession ought 
to be made” within three yews of the confirmation 
of the sale; 

. Hanmintrav-v. Subaji Ginna, 8 B. 287, followed. 

. Appeal from the order of the Additional 

District. Judge of 24-Pergannahs, .dated Sep- 
- tember 16, 1908, confirming that of the First 
Muansif of, Barano dated July 11, 1908. 

Babu Shib Chandra Palit, for Babu Jadu- 
nath Kanjilal, for the Appellants. 

Babu Bepin Behary Ghosh for Babu Hari 
Oharan Sarkhel, for the Respondent 

Judg ment.—The substantial ques- 
tion of law argued inthis appealis, whether 
-or not an application presented on the llth 
January 1903 for execation of a mortgage- 
decree made.on the 3lst July 1£95is barred 
by limitation. The Courts below have con- 
currently held that it is not open to the 

„ Judgment-debtors to take -exception to thé 
application on the ground of limitation,-inas- 
much as they did not urge any such objection 
to the grant of a pravious application in the 
execution proceedings, . made within the im- 


mediately preceding thres years on the 29th- 
. , May 1907. To test the validity of this posi- 


_ tion, ib is necassary to refer in detail to the 
material “facts which are not disputed and 
which are indeed all ‘matters of record. 


The mortgage: decree which was -made on 


the 3lst July 1895 directed a sale of the 
_mortgaged propertiésin the first instance, to 
be followed, if the sum realise: proved insnfi- 
cient to satisfy the -jadgment-debt, by a sale 
of the other properties of the debtor; in ‘other 
words, ib embodied a mortgage-decree pro- 
perly so-called aswell as a personal’ decree 
which in ordinary course would be passed 


under section 90. of the -Transfer of Property 


Act at a subsequent stage of the proceedings. 
The decree wns made sb3olute on the -23th 
Fobruary 1898. On the 3rd March 1598, the 
‘first application for execution was: presented. 
Sale took. place in due course, but was ‘set 
aside on the 24th September 1898. On the 
llth March 1899, thero was a second applica- 
‘tion -for execation of the mortgage-decree. 


‘The properties were soldon the 5th Novem- 


ber 1899 and purchased by the decree-holder 
himself. As the decree still remained uhsabis- 
fied in part, on the 6th March 1900, the deoree- 
holder applied for realization of the balance 
by the sale of- properties - òf the jadgment- 
debtor not covered by the mortgage. These 
were sold.on the 6th August 1909- and. pur- 
chased by the decree-holder; the sale was con- 
firmed on the 18th September ‘following. On 
the 29th August 1901, the judgment-debtor 
applted to have the sale of the mortgaged 
properties set aside on the ground of fraud and 
material irregularity. This application: was 


| successful, and the sale. was set aside on the | 


5th October 1901. ` On the 17th January 
1993, the decree-holder, who had purchased 
on the 6th August 1900 properties not includ- 
ed in the mortgage, applied for delivery of 
possession thereof. He did not, however, pro- 
secate this application and it was dismissed 
for default.on the 29th January. Shortly - 
after, on the 20th March 1903, the. decree- 
holder applied for a fresh sale of the ..mort- 
gaged properties, buthe failed to prosecute 
the application which was dismissed for default 
on the llth May 1903. Nothing further ap- 


. pears to have been done in respect of either 


the mortgaged orthenon-mortgaged properties 
till 1997. On the 29th May of that year an 
application was made by the legal répresenta- 
tives-of the decree-holder, who had mean- 
while died, for delivery of possession of the 
mortgaged properties purchased by him on 
the 6th Augast 1900. This application was 
granted ex parte and possession -was de- 
livered on the 16th Jone 1907. Immediately 
after this, the jadgment-debtor applied.to the 
Oourt to set aside the sale held on the 6th 
August 1909, on the-allegation that the pro- 
ceedings had throughout heen fraudulent, that 
he had no knowledge of the execution proceed- 
ings or of the sale or of the application for 
delivery of-possession, and that he was first 
apprised of what the decree-holder had done 


- when the lezal representativaa ` of the latter 
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sik perties ‘on the 16th Juné:190%: ‘This applica- 
tion’ was'successful and the sale held on the 
-Bth Augast 1900 was get aside on the 28th 
March 1908, The Court. proceeded:on a two- 
fold ‘ground, namely, frst,- that as the sale of 
“the mortgaged properties had beeh set aside, 
- ` the deérep-holder was not entitled: under the 


Ri 


terms 6É the decree-to retainthe fruits of the, 


a 


exécution taken out by him for the realization 
of the balance: of the décree; and, secondly, that 


-- the processes, had ben deliberately suppressed . 


and'the proceedings .were:throughout > fraudu- 
“lent. The decree-holder auction-purchaser 
- sppealed against this ‘decision; < and, on the 
20th June 190S the order, of the Court of first ' 

é instance was affirmed on. ‘the. ground that the 


~.\ gale was fraudalent-and -the judgment-debtor 


hadi no knowledge of the’ execution proceédings 
-> -atany stage ‘thereof. Meanwhile on the Ilth 
>- -January .1908 the decree-holder had initiated 
: the présent proceédings by an application for 
` exéentidn in which he asked for the sale of 
- the mortgaged properties., To this, the judg- 
> ment debtor objected on thè ground that the 
u- gpplication was “barred by limitation. The 
-02 Gourts below have not- determined whether 
this objection ‘is well founded; bat they have | 
-\. proceeded on the ground that it is not. open 
' to the judgment-debtor to take this objection, 
‘inasmuch ‘as no objection was taken by him 
-e - ‘to the application , for delivery of possession 
"~~ made on the! 29th May 1907. In support of- 
> ` this position reliance has been’ placed upon the 
"< decision of the Judicial Committee in the case 
: of Mungul Pershad Dichtt v. Grija Kant Lahiri 
w7 (1); The-line of reasoning which has found 
_ ‘favour with the Courtsbelow may bethus stated. 
~ The application for delivery of possession 
“made on the 29th May 1907 may bə treated; 
->7 apon the authority of the cases of Sariaioolla 
-.I Molla v. Raj “Kumar Roy (2), Moti Lal v. 


4 


' Karinammal (4), asan application to the pro- 
-+> per Court to take. a step-in-pid of execution, 
pa though Judicial opinion upon the point is by 
- “no'méans uniform, (seeforinstance, Punchanan 
a v. Nrisingha (5), decided by Ameer Ali “and 
` Gordon, JJ. on the 7tb April 1893).: This ap- 


WS Jp canon, apon the Bukan of the- decision ` 


+ 


(a) 80. 51; 116. Le R 113; 8 I. A. 128. 
s; (2) 270. 709; 4 0. W. N. 691. 
(8) 19 A. 477. ` (4) asii “186. 
: AB). Mise. ADP, E m oS 


‘eo ve 


took possession ` -of -the’non-mortgaged - pro: `’ 


‘Makund Singh (3) and Lakshmanan Ohettiarv. | 


—_ 


‘of the Bomhay, High. Court, in the ease of 
Hanmantrav Pandurang Joglekar v “Subaji 
Girmaji (6), ought to have been mada within 
three years. of the confirmation of the sale on 
the 18th September 1900. The application of 
the 27th May 1907 was, therefore, clearly barr- 
ed by limitation. As no objection was takeh 
by the judgment-debtorto the grant of this 
application andas the application for execution 
now before the Court was made within three 
years from the 27th May 1907, it is not open 

tothe Jadgment-debtor to raise” question | of 
limitation, onthe assumption that the principle, 
which underlies the case of Mungyl Pershid 
Dichit v. Grija Kant Lahiri (1), applied to all 
‘orders in execution, whether made upon an 
application for execution orupon an application 7 
tu the proper Court to. take -some step in aid of 
execution. In our opinion, there į is an obvious 
fallacy involved i ‘in this line ofargument, apart 
from the question ofthe validity of the several 
assumptions involved therein. The decisions 
of the Judicial Committee in Mungul Pershad 
Dichit v.: Grija Kant Lahiri (1), Ram Kirpal 
v. Rupkuars (7). and Bentram. v. ‘Nanhumal 
(8) affirm, asis explainedinthe cases pf Srihary 
Mundid, v. Murari Ohowdhry (9), Bhagwan 
Jetharam v. Dhondi (10) and Khosalv. Ukiladdi 
(11), the doctrine that a decision at-any stage 
of execution proceedings cannot, be questioned 
at a later stage of the proceedings, not because 
it is res judicata. under section 13 of the Civil 
Procedure Code, but upon general principles 
of law, for if-it were not binding, there would 
beno end to litigation. The substance of the 
decision is that a party to an execution pro- 
ceeding who allows an order for execution to 
“be passed against him at one stage of the 
proceedings, when he had -the -opportunity to 
contest the validity of ‘that ‘order, cannot be 
permitted at a subsequent stage of the pro- 
ceedings to re-open the whole matter in con- 
troversy. The essence of the matter is that, 
as Mr. Justice West puts it in Sherk Budan v. 
Ram Chandra: Bhunjaya (12); the judgment- 
debtor, thoughcalledon todispute, ifhe wished 
or'if he can, 8 certain-proposition of right and 
consequential demand of relief or action by the 
judgment-creditor, either fails in his conten- 


(6) 8 B. 257. (D) 6.8, 280 5111 A. 37. 
(8) .7 A. 102; I1 L À. 
(9). 18 0. 257. 


(10), 22 B. 83. 
(11) 3 Ind. Ogs. 47 ; 140. w. N. lIs o. 
(12) 11 B. 537. 
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tion to the contrary or, at any rate, allows the 
judgment to go by default. | That doctrine is 
‘manifestly inapplicable to the ‘present case. 

“When the application for delivery of posses- 
sion was made on the 29th May 1907, the 
‘judgment-debtor admittedly had no notice 
thereof. It has further been conclusively 
established i in the proceedings to set aside the 
execution sale, that the judgment- debtor had 
no noticeof the proceedings -at any stage 
thereof, and was first apprised of them when 
possession was delivered to the decree-holder 
auction- purchaser on the 16th June 1907. 

He at once came into Court and took excep- 

tion to the entire proceedings. It is perfectly. 
. true that he did uot question the validity of 
the-order for delivery of possession on. the 
narrow ground that the application of the 
, 29th May 1907 was barred by limitation ; he 
“went'to the very root of the matter and 
questioned, ag he was entitled to do, thelegality 
of the whole proceedings on the ground that 
they were vitiated by fraud. It cannot under 
these circumstances be held that the ex parte 
order made on the 29th May 1907, without 
notice to the” judgment-debtor gaa: swithout 
knowledge on his part that execution proceed- 
ings were pending against him, operates ‘as 
a bar to the determination of the objection of | 
limitation urged by him against ‘the applica- 
tion ofthe 11th January 1908. If the matter 
is ‘still open for consideration, as we. hold it 
js, then, upon the facts stated, there is no room 
for controversy that the application 15 barred 


by limitation. 


The result, therefore, is that ‘this appeal 
must be allowed, the orderof theCourfé bélow 
discharged; and the application of the llth 
January 1908 dismissed on the ground that 
it is barred by limitation, The appellant is 
entitled to costs in all the Courts. We assess 
the hearing fee in this ‘Court: at three gold 


tnohurs. | 
; Appeal allowed. 
- MADRAS HIGH COURT. - 
SECOND Civit ArreaL No. 1153 or 1907. 
December 7, 1909. . 
Prosent: .— Sir Arnold White, Chief J uatice: 
and Mr. Justice Krishnaswami Aiyar. | 
VENE SPANI IYER AND aNOTHER— 
‘APPELLANTS 
16rsus 
ESUMSA ROWTHEN AND ANOTHER — 


RESPONDENTS, 
diril Procedure Qode oe XIF of 1882), 88, 244, 273, 
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276, ee of decree by decree-holder —Attach- 
ment of decree on same date by decree-holder’s credstor— 
Subsequent attachments by other creditors—-Priority— 
Withdrawal of first attachment—Rateable distribution— 
Rights of mortgagee of decree—Isen—Burden of proof. 
The lat defendant mortgaged a decree to the plain- 
tiff on 8rd November 1904. The 10th defendant who 
“had obtained a decree agninst the lst defendant on 
the file of the Sub-Judge’s Court attached the ‘decree, 
and the order of attachment was communicated “to 
the Munsifon the same day as the date of the mort- 
gage, viz., 8rd November 1904. Subsequently defendants 
Nos. 11 and 12 also attached the same deoree. Tho 
10th ‘defendant having afterwards withdrawn his . 
attachment; the lst defendant executed ‘his own 
decree and the amount realised was kept in deposit 
in Court. The plaintiff sued.for the recovery of. his. ^ 
mortgage amount from the amount in deposit in 
Court. Defendants Nos. 11 and 12 claimed priority: 

Held, (1) that section 244, Civil Procedure Code, 
Act (X1V of 1882), was no bar to the plaintiff's suit ;` 

(2) that the mortgage by Ist defendant to the 
plaintiff was not made ‘during the continuance of the 
attachment’ so as to invalidate it undor sections 273 
and 276o0f the Oivil Procedure Code Act (XIV of 1882); 

(8) that the receipt by the Munsif of the notice of 
attachment by 10th defendant was not a judicial ' 
act to justify the presumption that it was received 
at the earliest point of time on the date of receipt and 
to cast on the private alienee the barden of proving ` 
that his transaction was prior ; ` 

(4) that 11th and 12th defendants were not en- | 
~ titled toa rateable distribution of the amount in 
deposit in Court as it is essential to a valid claim for 
rateable distribution that the assets should have 
been realised: by the 10th defendant executing the 
‘ lst defendant’s decree by: way of executing his own 
decree; 

(5) that the plaintiff had a lien on Nee Stoa in 
deposit in Conri and not merely a personal claim 
against the Ist defendant, s8 a mortgagee is entitled 
to & charge upon the property which through no 
fault of his takes the -place of the mortgaged pro- 


- perty. 


Second appeal apaa the decree ` of the 
District Court of Tanjore in Appeal Sait No.- 
513 of 1906, presented against the decree of 
the District-Munsif of Mannargudi in Ori-- 
ginal Suit No. 349 of 1905. < 


Mr. 8, Srinivasa Atyar, for the na T 

The Hon'ble Mr. P. S. Sivasmbami Atyar,” 
(Advocate-General)and Mr. T. R. Vencatarama 
Sastri, for the 12th Respondent. 


` Judgment. 


Arnold White, C. J—I have read the 
judgment which my learned brother is about 
-to deliver and I concur. , 

With regard to the question whether. the 
plaintiff has a lien‘on the money in deposit 
in the Munsif’s Court, it seems to me on 
farther consideration, that the view taken 
in the judgment of this Court to which 1 was 


- 
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a party in Singararelu Udayrn v. Ramayar (1), : 
was- wrong, and.that‘it is - -nət supported by 
the decision in Gurney v.. Seppings (2), t9- 
which- reference is- made in the judgment. : 


'- Tthink thedeoree of ths Courts below should 
“be modified in the minner indicated in-tha 

judgment of my learned’ brother, and that the - 
` raspondents should pay the. appellants’ costs 


throughout. 

Krishnaswami: -Aiyar, J The itelna 
mortgaged the -decrae, in Original Sait. No. - 
254 of 1891 against defendants. Nos. 2 to 9.. 
on the file ofthe Distr icb Munsifof Mannargudi, 
to the plaintiff.-The mortgage-deed is dated’ 
the 3rd of November 1904; The. 10th’ defen- 


dant who had obtained a Small Causa -decreas 


against the Ist.defendant on thé file of the 
Subordinate Judge's Court of “Tanjore. 
attached.the decree in Original Suit No. 254 
of 1891 -under section-: 273 of -the Civil 
Procedure Codes ‘of:.1832. This order -of 
attachment was received by the Mannargudi 
Munsif on the dd of Novembsr, t. e., the 
same day as the date of the: mortgage. 
Defendants Nos. 11 and 12, other decree- 
holdérs against the firat d5f2a lat, attached 
the suid decree subseqaoatly to the plaintiff’s , 
mortğagə; in execution of: -their raspactive 


- decrees. The 10th defendant having after- 


wards withdrawn` the -nttachment, the- 
lst. defendant. exécated his .own deéraa in. 


"> Original Gait No. 254 of 1891 _and realised 


the sum of Rs. 801, which was kept i in deposit 


to the-cradit of ihat causo inthe District ` 


Mansif’s Court of. Mvanargadi. ‘The plain- 
tifs suit is forthe rəcovery of his mortgage 


-` amount from the amount in deposit. Both 


the Oourts bəlow have coacirral in dis-- 
missing the suit, as against the money. in 
deposit.'Thoe first question for decision i3- 
whether section 244 of the Coda of Civil 
Procedure of 1832 bars tha suit. It is œn- 
tended for the -respondent ‘that the plaintif 
is the assignee of the decres-holder in Original - 
Suit No. 254o0f 1891 and is bound, therefore, 


_ to apply in exscution of that door for the 


realisation of the amount due, utder it and 
cannot institute a separate suit, Ib is unnecaa- 


- sary to consider for the parposas of this oasa 
‘whether a morbgazea of ‘a dacrasis an a3- 


signee within the meaning of section 232: 
of the Code of Civil Procadura, 1832. Thera 
canbe no doubt, however, that ag mortgages - 
(1) 18 M. É J. 808. 
(2) 15 L. J. Oh, + 885; 2 Ph. 40; 1 Coop, Cott 12. 
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hs can'sa3 3 his morbeayor for sale of the: 
mortgaged property (S30 Appeal against 
Ordar Nos..107 to 10) of. 1903) and the 
parchaser may then proceed to execute the 
decras which he has purchased. The prasant 
saib, ib must ba ramembered, is not for 
realisation of the amount due by the judg- 


'‘moant-debtors of the lsb defendant ‘bat for 


racovery of the plaintiff's claim from the 
amount in deposit tə the credit of the Ist 
defendant in Original Suit No. 254 of 1891. 
The questions arising between the plaintiff 
and the lst-defendant or those arising bet- 
-ween the plaintiff and the 10th, 11th and 12th 


~ defendants are not questions arising between 


the parties-to the suit, No. 254 of 1891, or 
their reprasentatives. Saction 244 of the 
Code of Civil-Prosedure, 1882, cannot, there- 
| fore, bar the present suit. 

It is again urged for the respondent that 
on the date of the mortgage to the plaintiff, 
execution of the decree in Orignal Sait No. 
254 of 1891 had bacom?a birred under section 


230 of the’ Oode of Civil Procedure, 1882, 


and that, therefore, nointerast passed to the 

plaintiff under his mortgage. This contention 

i3 clearly untenable. In the ‘first place the 

decraa in Orignal Suit No. 254 of 1891 was 

then under execution, an application for 

execation baing panding which had baen pra- - 
ferred within'‘twelva yara: from the date of 

the “decraa, The plaintiff as ‘mortgagee of 

the decree was cartainly entitled to the banefit 

of the execation. In the sacond place assum- 

ing -that a frash application by the plaintiff | 
would bscome barred, the plaintiff is nob’ 
seeking to ‘execnte any dacres mora than 

twalve years old bat only procedding to 

racover by suit theamoait due to him from 

moneys realised by the Ist defendant. lb 

ig diffisalt to sea how section 230 of the Civil 

-Procadura Code of 1832 cın affect the plain- 

tifs right. 

It is next contended that- the plaintiff's 
mortgagais subsequent to the LOth defendant's 
‘attachment and thatthe. plaintiff is postponed 
_to the 10th defendant and also to the llth 


and 12th defendants who, though their own 


attachments wara later than the plaintiff's 
“ mortgage, have, -ib is- said, valid claims 
enforceable under . the 10th defendant's 
The attachmant of the 10th 
defendant ‘was, as already stated, on tha: 
sama date as that of the plaintiff's mortgags. 
ved səstion 273 of the Civil Procedure: 
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Code, 1882, it only takes effect from thedate 
of the recoil ‘of the notice by the Court - 
whose decree is attached. At all events 9 
private alienation by the holder of the decrse 
attached is void under section 276 of the Civil 
Procedure Code, 1882, only’ if made daring 
the continuance of ake: attachment, “daly 
intimated and made known” in the manner 
provided by; section 273. It is plain, that a 


transaction, which is prima facie valid, can: 


only be invalidated by the attaching decree- 


holder. showing to the satisfaction of the’ 


Court that the alienation was made. during 
tha: pendency of the attachment. Says 
Charan Mukerji v. Madhub Chunder Karmokw 
(3). The 10th defendant has clearly failed to 
show it. It is argued that the receipt of-the 
` notice by.the ~-Mannargudi 
judicial act; and must be presumed to have 
been done at the earliest point of time on 
the 3rd of November, while the- alienation in ` 


favour of the plaintiff being a private transac- - 


tion, he is bound-to show the actiial time Ab 
whigh the transaction was concluded. Reliance 
is placed upon the decisions in Wright v. 
Mills (4) and Olarke v. Bradlaugh (5). These 
decisions, do not support .the respondent’s 
contention. In: the latter case a writ of 
summons.was held not to be a judicial. act - 
and the legal-fiction, assuming it was appli- 
cable to. judicial-acts without qualification, 
as to which doubts were expressed, was held 
inapplicable to a writ of summons. It is” 
impossible to suppose that the receipt, by 
the Mannargudi Munsif of the notice of 
attachment. issued by the Subordinite Jadge 
of Tanjore was a jadicial act to which sach a 
fiction could be applied. [t follows, therefore, 
that the defendant has not shown that the 


alionation in favour of the plaintiff was dur-. 


ing the pendency of an attachment. 

. Section 276 of the Civil Procedure Code, 
1882, cannot then, in my opinion. invalidate “ 
the motigage. Bat assiming the above view 
to: bə erroneous, the attachment of the 10th 
defendant was withdrawn by Exhibit J. It 
was strenuously argued by the learned 
Vakil for the respondents that Exhibit J was 
not an absolute withdrawal of the attachment 
but , conditional on the money realised by 


the 1st defendant in execution of his decree 

(8) 9 0. W. N. 693. 

(4) AH. & N. 488; 28 L. J, Ex. 228; 6 Jur. (N. s.) 
a; 7 W. R. 498. 

, (8) 8 Q. B. D. 63; 51 L'I. Q. B. 491. Ts 49 
[KANEA] : 
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being kapi in deposit. But the “condition. 
having been fulfilled the withdrawal: of the” 
attachment must take effect according’ to the? 
terms of Exhibit J. No attachment of the” 
money in deposit was substituted in. placa 

of the attachment of the decres. It is dificult 


t3 hold that notwithstanding the “terms3. 


of Exhibit J the attachment continuel as: 
bafore so as to invalidate the alienation ia” 
the plaintiff's favour under the terms of. 
section 276 of the Civil Procedure Coda, 


1882. Defendvnts Nos. 11 and 12, however,- 


stand ina distinctly worse podsition. Their? 
attachments were later: than the mortgaga. ° 
They are prima facie postponed to the morb- 
gages. The money realised was- not realised 


in execution of the decrees of any, of the’ P 


atbaching decree-holders. The lst defendant’ 
executed the decree in Original Sait No. 

254 0f 1891 Defendants Nos. 11 and 12 would. 
not, therefore, be -entitled to any rateable. 
distribution under sectior 295, Civil Procedure 
.Code, 1882, out of moneys,.realised -by the 
let defendant- in execution of his deores, - 

after the 10th defendant had withdrawn his. 
attachment. It is essential to a valid olaim 
for rateable distribution that the assets” 
should .have basen realised by the 10th. 
defendant executing the Ist defendant's decree 
by way,of executing his own decree. If we` 
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are to assuma that under Exhibit J the 10th . ` 


defendant entered into a special arrangement . 
with the Ist defendant for making the © 
money, realised by the lst defendant in execu- 
tion, available to thel 0th defendant to the ex- 


“font of his claim, such an arrangement cannot 


avail the Lith and 12th defendants who can 
only put forward claims enforceable under 
the 10th defendant's attachment as entitled 
to priority against the plaintiff's mortgage. Tn 


the view here expressed it is unnecassary to. . 


consider the conflicting views propounded 
by the Bombay 


Hlilji Warden v. Govind Ramji (6) and 


High Court in Sorabi’ 4 


by the Allahabad High Court in Manohar | 


Das v.. Rim-Autar Pande (7), as to “the 
meaningof the phrase ‘claims enforceable’ 
under the attachment” in section 276 of 


the Civil Procedure Code, 1882. on 


There is yet another argument advanced: 
by the respondents which remains to ba’ 
noticed. Tt is contended by Mr. Venkatramy 


Sastry that the decree in Orignal Suit: No., 


(8) 16 B. 91. 


(7) 25 A. 481. a ee 


t A i 
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254 of 1891 being no longer in existente by 
, reason of the decree amount having been. 
realised’ i in éxecution, the ‘plaintiff’s mortgage 
. is at an’ ‘end and the ‘plaintiff has no’ lien on 
the moneys in deposit in the Munsif’s Court: 
of Mannargudi but only a personal claim 
against the lst defendant. The decision in 
Singaraveles Udayan v. Ramayer (1), is cited 


in support of this view. With great’ respect > 


to the learned Judges who decided ' this case, 


ks am unable to follow this decision. Gurney. 


` Seppings (2), cited therein; does not’ 
aon to support the view expressed. in". 
that case: The Lord Chancellor allowed the‘: 
niortgagee to’ proceed. with his action against ` 
the mortgagor on condition of his depositing - 
the money realised into Court as security for’: 
the anb-mortgagee. - Relying on this case, 
Coote observes at page 850, Vol. II (seventh 
edition): of his Law- of Mortgages: “If the 
debt. is got in ‘by? the! original mortgages, 


he is bound to apply it- in’ discharge of :the : 


gub-mortgage:” “Sês alsó Fisker on Mortgages, 
“page 854. No reference is made in Singaravelu 
Udayan “v: ' Ramayer (1) to section - 73 of 
the Transfer of | ‘Propsrt y Act and “to 
-the © principle ` “underlying” that “ section. ~ 
There are’ numerous - authorities in support 
of the- ' position ` ‘thatthe ' mortgagee.” 
_is entitled to w charge upon the property, 
which thizough’ no fault of the mortgagee has 
taken thé place `of ‘the mortgaged- property. : 
It is well known ! that the money -or the 
property- given by Government in substitution 
for ‘the ‘lands’ taken up under the Land 
Acquisition’ "Act is charged in favour . of 
the mortgagee- who had his claim, upon: ‘the 
property -so taken. : See Venkata Vira Ragava - 
v-Krishnasami(8), Jotoni Ohowdhurani v, Amon 
Krishna - Saha (9). ‘The charge upon the 
proceeds of- a sale of mortgaged propérty-for - 
arrears of revenue or of rent declared by 
section ‘73 of the Transfer of Property Act 
is recognised in Gosto Behary Pyne v. Shib 
NathDut(10), Bent Prosad Sinha v. Rewat Lall 


(1) and Kamalakant Ben v. Abdul Barkat ` 


(1%): Where an undivided share in property 
is mortgaged: and the mortgagor: gets specific’ 


property in lieu of the share on partition, it. 


has ‘been’ held that the mortgage ; is a valid 


y 


(8) 6, M: 845 at P. 847. = 
. (89) 18 0. n ea A Cas, 184 
(10) 200. 241. : 

as) ae 748. 

(12) 970 180, 
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-encumbrance -on the substituted: property. 


Byjnath Lall v. Ramoodeen. Ohowdhry (13), 
‘Hem Ohunder-Ghose v..Thako Moni Debi (14). 
Joy Sankari lupta v. Bharat Chandra Bardhan 
(15), Lakshman v. Gopal. (16), Amolak Ram 
v: Chandan Singh (17) and, section 44 of 


‘the Transfer ‘of -Property Act. The puisne 


mortgagee 18 on the same principle entitled 


to a charge on ‘the surplus proceeds 


on- &- sale: nader the first mortgage, 
Berhamdso : Pershad v. Tara  Ohand 
(13). It would ba difficalt” indeed to 


hold that, so far as the Ist defendant (the 
mortgagor) ia- concerned, -he would be at 
liberty to- realise his deorse and deal with- 
.the proceeds to. the prejudice of his mortgagee, 
the plaintiff. As regards defendants Nos. 10, 


‘ll and 12 if there’ bs any force in their 


contention, it affects them quite as much as . 
the plaintiff for they merely attached: the 


decree of the Ist defendant and not the 
amount realised in execution: of it and- they 


not. having, therefore, any lien upon the 


‘amount in deposit, are . not entitled to raise 


any objection to thè plaintiff obtaining a 
decree ‘against the Ist defendant and the 
amount which standa to his credit. As already 
observed,.-however, I am inclined to hold 
that the plaintiffs have a valid charge on 
the amount in deposit in the Munsif’s Court 
at Mannargadi. I would modify the decress 
of the Courts below and jets that the 
plaintiffs are entitled to a lien for the amount 
decreed, ‘on the“amount in deposit in the 
District Munsif’s Court at Mannargadi ta 
the creditof the 1st defendant in the Original 


“Suit No. 254 of 1891 and thatthe plaintiffs 


arè entitled to draw that sum from that Court 
in ‘exedution of this decreas. The respondents 
will pay thé appellants’ - costs throughout on 
the amount decreed by the Courts below. 


d 


Decree modifed, 
(13) 1 L'A. 106; 21 W. R. 223, ie 
(14) 20 C. 583. ` 

8) 28 0. 434; 3 C. W.N. 209. 
(16) 28 B. 885. 

17) 24 A. 488. 
(18) 33 C 
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-BANJI RAM V. SALIG RAM. 


CALCUTTA HIGH COURT. 
"MISCELLANEOUS Cryin APPRAL No. 480 
_ oF 1909 axp.Civin Reve No. 3866- or 1909. 
. - December 6, 1909. 
| Proiont: -- Mr: Justice Holmwood and ` 
. |- Mr. Justice Chatterjee. . ¢ 
“RAMS I RAM AND ANOTH ER— DEFENDANTS 
—APPELLANTS ` 


versus 


SALIG. ey ae ne a eee 
Civil Procedure Coda (Act V of 1908), 0. 40,.R. 1— 


' Receiver, appointment a roer of Court-—Suit for 


partition. 


The Courta in Indio have iow, after tho pasaing of. 
the new Civil-Procedure Code of 1908; precisely the 


same discretion in questions of the appointment of a 


. . Receiver ag the Courts in Hngland have. ; 
But the principles of care and caution in appointing. . 


‘a Receiver, which in ordinary cases necessitdté an 
enquiry into the question of waste and alienation; — 


. have- not ceased to: govern . the practice of the Couta ; 


in India - 
In a suit for partition, where one of the-co-owners 
is in occupation of the property, the Oourt has . 


jurisdiction to appoint & Receiver, for the fact that- 


' the defendant is keeping the plaintiff out of possession 


of property to whioh he is admittedly entitled, is a’ 
pufficientground for placing the property i in the hands : 


of a Receiver. 
- Porter v. Lopes, 7 Ch. D. 858; 87 L. T. 824, followed 


. 
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_ Gobind Chandra Mitter 1 Pabu dinei 
Das; Vakils of the Patna Court, with a pro+; 
vision for consulting an umpire and abiding’ i 
by the opinion of the arbitrators with whom 
.thé umpire should agree. For the purposes 
of this case Mr. Sinha, then Standing Counsel, 


“was eventually referred ‘to as umpire as 


‘ragatds somé minor . points of difference > 
between the arbitrators and he upheld the 
findings of. Babu Gobind Chandra Mitter-on 
all points. 

_In the meantime Babu Rajaram died and 
his son Babu” Ramjiram chose to impugn the 
position of the Hon'ble Mr. J. Sinha as’ umpire, 
But Babu Gangadhar Das appears to have 
held that there was no complete award while 
| Babu Gobinda ‘Chandra Mitter held that there 
WAN. - : 

The upshot of the dispute was that kanthen 
proceedings in: the’ arbitration which would- 
have. resulted in an amicable. divigion of the 
property were. dropped and the first party 
Babu Saligram Singh brought a suit to have. 
the award specifically a apan and partition ` 
in equal shares made. ace 

lt appears that ‘Babu Ranan had always, 


“ Chandi Dat Jha y; Padmanand Singh, 22 T. 459 and managed the family ` ‘properties ` and it is 


` Poreshnath Mookerjee Y. Omerto Nauth Mitter, 17 O. 
614, referred to. 


Appeal from the order of the District Judge 
of Patna, dated September 13, 1909. 

“Messrs Garth and. Chuckerbutty with Babus 
Laokmi Narain “Singh “and Bur endra Nath 
Ghoshal, “for the Appellants. - ` 

“Dr. Rash-Behary Ghose and Moulvi Mham: 

nad Mostafa Khan, for the Respondent. 
- -Judgment.—This is an appeal from’ 


the order of the -District Judge of Patna 
appointing” Receivers ina suit for partition 
and accounts. It appears that there were two 


uterine brothers named, -`> 
Babu Hari -Ram and ...., Babu Sriram: 


Baldeo ‘Ram i Rajaram ' 


Saligrii, plaintist Remji Ram, dofendgnt No. 1. 


Bhagwat Prosad: 


- Babood Ram, defendant No. 2. 
“And the ‘above table shows the relationship: 


~ 
1 


alleged that since his „death such properties 
are-in the hands of his son Ramji Ram. 
Various acts of neglect on his part are 
alleged but the main, ground of the‘applica- ` 
tion for the appointment of a Receiver i in this 


. ase iz the fact that Saligram can get no 


funds from the estafé elther for the main- | 
tenance of his family or for settling the affairs 
of the estate, to one-half of which the arbitra- 

- tors have declared him entitled. 
“ lt appears that with. certain reservations as 
fo a partnership business which seems to'be in 
abeyance owing, to this unfortunate quarrel 


- and other matters, the claim of Saligram is 


admitted, but the abtitnde of Ramji Ram has 
. clearly had the result of cutting offal] supplies 
from Saligram’s branch of the family. Under. 
these circumstances the learned Judge was 


_ of - opinion that this'is eminently a proper: casg 


for the ‘appointment of a Receiver but he 
. appears to have based’ his decision on the 
recalcitrant attitude of the -objector- in nob. 


: of the plaintiffs -and defendants. -After -the admitting: -the validity of the award’ and this- 
death of Babu Baldeo Ram,. a dispute arose-.is one of the grounds of the appellants’ con- 
between the two branches of the family as to tention beforens that £ Receiver should not-be - 
. whether they were joint- or. separate. By an ‘ appointed. But we find that the real ground 
agreement, dated the 27th September,. 1907, of the order is the fact that the appellant 
this dispute was ail to Sees, Babu is keeping thè . plaintiff out of ` possession of 


= i 
= 
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l property ‘to’ which heis, sain AN entitled 


and. this ths:Jadgo finds is a suficient ground 
for placing the. property. in the hands of a 
Receiver., The main contention, of Mr. Garth 


as that- thia is not. su fisienb, ground and he - 


‘Gontondé that the principles, which hayo 
governed -thedge~ casos for many years under 
the Code of Civil Procedare of 1892, mast 
still continue and that-~it-would ba extremely 
dangerous to. alter the settled practice of the 


Courts id Bongal by.atoo lijsratinterpretation | 


of Rule 1, Order XE, of the present Code.- 


“ Under the old law it was, laid down-that. 


~ ingúy ease it:must bə shown that the property 


should be preserved'from waste ‘end alienation: 


Chandi Dit dha v. Padninani, Singh (1) and - 


it is contended that the. words “just and 
conyénient ” in the prasanb Rale cannot.ba 


read. as” removing the safeguards under 


which such- ordər had always beon made 
heretofore. - Ar? second branch of the con: 
tention. is that sub- clausé (2), Bule L Order 


XU, contains a bimilak provis>’ as the 
. old. Code; section ‘508, 
rale shall authorise the Conrb ‘to ramova, 


.that nothing in the 


from thd possession or oistody of -proparty 
any parson whom é any party to tha saib hag 


` noba prasent right. 89.60 ramove, ani on. the 


t 


authority of --Poreshn it? Mo borja y- Ò marto 
Nayth Mittei (2), ina parition Buit, “proparty 
the subject of fhe suit” in section 593 of-tho 
old Oodé means the whole joint estate and 


‘that, thereforé, the plaintiff respondent has 


nat present right to have half the properties 
in which he admittedly has a half share 
released from the management and control 


of Babu Ramji Ram; who is in possession of. 


them in succastion to his father Baba Raja- 
ram who admittedly held them as manager 
for the whole family. ". i 

But. the words,* a “broparty the subject of 
the suit,” -fad ny placa in Ordar XL, Rale 
l and “the ‘only’ point wo have really to con- 
sider upan this -patv. of tha cise is whether 


. there has been a substantial change i in the law 


so as to give the Courts inIndia the game wids 
discretion as thé Cotrts of Eyuity in Wag- 


~ 


land have had sins the passing of the J udi- 


oature Act. 4 
mWe think thatthe 
amended has been brought into conformity: 
with Order No." L,: Rale 6, of the English 
Conrta, which’ “embodies | sootion 25 aub- s90- 
4. 8 Ov 459, - 58. 8 ae 
+) a a OF 614. i mer mot 
k . 


7” 


faot “that the Rale ag. 


inola, E 4 | 


, changa of “aul” for. 
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tion 8 of tho. Jadiovtare Ast, with a: slight 
or”, -whio'r do33. n9t, 

affact this ese in any way, mast leal us, to 


hald that we have now pracisaly tha sans 
dişoretion i in. questions of the app rintmant of 


& Bacsiver.. thatthe Courts:in. Hoglaad have, 


We.do not for one moment ‘desire. to. hold 
that the-principles of o re and “cantion in 
passing such orders, which in ordinary. cases 
necessitate an enquiry into the question 


` oË wastes or alienation, have o3ased to govern 


tho morita of tha owa 


the practice of the Courts in India, but the 
yery form of ‘the objection to our inter- 
ference under. sub-clause (2) raad with: the 
decision in Poreshnath’s case (2), above res 
ferred to,” illustrates the fact that there ard 
orses, of whish partition is notably one, where 
the limitations of the old Rule would lead to 
An impasse' and precluda justice baing 
done. “To get rid of these disabilities and b3. 
give- the Court powera to- do justice and 
consult the conyenienca of parties in 019563 
whera there-may not ba any proof of actual 
waste-bat where one of tha .pirties is baing: 
kopt- out.of all the proparty on tha ground 
that mthing gan bə daliveral to him until a 
complete prirtition is, muda sasmita u3 the 
clear and obvious meaning of the law as ib 
now stands amended. We ara strangthened, 
in this coaslasion by tha finding of Jessel, M. 
R., in Porter v. Lopes (3) whore i5 appears that 
the learned Master of the Rolls considerad that 
wader the Judicature Ast, 1873, saction 23: 
sub-section 8, the Court had jurisdiction. to 
appoint a rəcəivər until the trial in actions 
for partition, although thera was no exolusive 
occupation. : 

It is contended by Mr. Garth that this 
dictum is obiter, but we find on reading ths 


: report that it mast have been, a.decision on 


a preliminary objection which arose when the 
motion first cama bafora the Court that there 
was. no exclusion by the plaintiff of the 
defendant, the.co-ownerand, therefore, the 
application for appointing a Receiver would 
not. lie... Ib appaara to have b2en congeded 
that if there were an exclusion, the ‘Court had 
jurisdiction to appoint a Receiver. 

| As .the provisions; of, the Judicatura . Acts 
hes bsan substantially incorporated in Order 
XL, Rale-1, wa hava_n hesitation in fole 
lowing this very high authority. ~ - 

“We oan, therefora, have no doubt that. on 
tis lis, as. bhe 


r 


(3) 7. Gad, 8331 97 Ds A. Yah 
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ledrhéd Jagd i in the Court below: has. held; 
' eminently a proper case for the appointment 
ofa Receiver? . 
‘Pitt there” die’ cortain subsidiary - objec- 
- tibns" taken by the leartied Counsel fur the’ 
appellants’ with which we must briefly deal: 
“One of these is that the appointment of 


tiro learned Vakils of the Court as Receivers . 


where a large banking’ business has to be 


- carged on is ‘not an arrangement . that can - 


be supported either on the grounds of justice 
or convenience. But we-find from thé Record 
and pleadings’ of ‘the: parties that -this busi: 
~ ness even if it has not been formally wound 
up is in complete abeyance and that the Re: - 


Geivers will have nothing to do with the man- l 


agement of it. 

Another and more substantial objection is 
that thd Receivers have had their remunera- 
tion ‘fixed at 10` per cent. ~on account of the 
gross collections. “This, inan estate which 
is “not wholly’ ‘zemindart and in which the Re- 
ceivers are liable to have large sums like. ihé 
Ra .44,000 referred to in the pleadings paid - 


‘in by former clients of the firm and to make 


and receive transfers of other large sums, is 
very. excessive: ‘remuneration. 

Weare of opinion that the Receivers should 
get 10 per | cent. on the Bross collections from 
tenants and Gectipiers as regards the zemin- 
dári only and out of this they should defray 
the expenses of collection and as regards 
any sums received or transkerred in cash not 
in Payment of rents due to the estate, we fir 
their remuneration at 2 per cent.’ 

“The last point we have to deal with 
arises, on the’ connected rule issued: in: this 
case which was heard with this appeal. 
The order of the Judge directing .. that 
Rs. 21,000 should -be paid to the plaintiffs- 
respondents aa arrears of their maintenance 
‘for’ 14 months is impugned by the appellant 
on the ground that no order has been passed 
enabling: him to receive any arrears of main- 
fenance. Probably the Judge thought that | 
he had paid himself out of the proceeds of 
the estate ‘which had been all along in his 
hands but the fact’ remains that he did not 
ask the Judge’ to make any similar order in 
his behalf and if is prefectly open to him to 
ask for it now if he has not already received 
it. The order “as regards the plaintiff-re- 
spondent appears to be-fair and reasonable. 

For all these reasons the appeal is dismis- 


ped me the modification we have directed in ` 


on = 2 


Hák OASES. 


 Eredd 
the Reosiver’s _remuneration-and the rule ‘is 
discharged with costs. . There will bea singte 
hearing fee of 15 gold mohurs to be paid out 


of the estate to the respondents. : 
Let ‘the records: be sent’ down: ‘without 


BA. 


r 
é 


Order fared! 
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CALCUTTA HIGH GOURT. ' 
Seoonp CIVIL Apprat NG. 1221 OF 1907, - 
November 25, 1909. - © 
‘Present :—Mr. Justice Mookerjee ‘and ° 
- Mr. Justice Teunon; 
RAI CHARAN PURKAIT AND OTHERS | 
PLAINTIŻFS—ÅPPELLANTS | i ` 
'versus l 
AMRITA LAL GAIN AND örum ga 
` © DEFENDANTS— REAPONDENTE. 
Civil Procedure Oode( Act XIV of 1882), 3. 5%8—Award 
Agreement to refer to arbitration when illegal or 


against public policy—Agreement with object to s *ifle, 


'non-compoundable criminal case—Court to examine - 


true nature of agreement — Onus on defendant to protie 
that criminal ‘case was for’ #or-compoundable one—~ . 
Proof by record of Crimmal. Court or certified copies — 
Oral evidence not to be reld upon. 

Section 526 of the Civil Procedure Code, 1982, ‘does 
not strictly limit the grounds which may appropriate. 
ly be taken to the validity of an award. It does not 


‘affect the mherent jurisdiction of the Court to decide .' 


a fundamental objection which goes to the root of the, 
matter, for example, that the-agreement on which thé 
award is based was itself against’ public policy, for 
an. award cannot have validity if the reference waich 
leads to the award is jtself illegal. v. , 

Mahomed Wahid-ud-din v. Hakiman, 25 0. 767 
(E. BJ), _Chintamallayya v. Thadi, 20 M. 89; Amrit v.. 
Dasrat Ram, 17 A; 21 (F. BJ), Ganesh v. Kashi, 28 A, 
621 and Gobardhan v. Jaikishen, 22 A. 224, relied upon ` 

Tejpur v. Mahomed, 20 B. 596, referred to. > > 

Although an agreement to refer certain: matters 
to arbitration on the face of -itis not one to stifle a 
criminal prosecution, the Court is not concluded by 
what appears merely on the face of the “agreement 
and must examine its trne nature; and if itis found’. 
that the object of the agreement was not merely to 
settle a Civil dispute but also to stifle & oriminal 

rosecution for a non-compoundable offence; the 
award based on-the’ agresment would be hold ‘to be 
unenforceable. 

Gobardhan v. Jai Kishen, 22 A. 224, Keir v. Lenin 
6 Q. B.,806; 66 R. B. 892; 9 Q. B. 371; 72.R- R. 298, 
18 L. 4. Q. B. 359 ; 8 Jur. 82-4, 16 L. J. Q.B. 860} 10° 
Jur. 742; Jaikumar v. Gaurinath, 28 A. 718 and 
Nanakchand v. Durant,9 P. E 1906; 19 P; D H. 1906, 


referred to. 

: But it is essential for the defendant to prove. that 
the Criminal prosecution was for a non-compoundable. ` 
offence ; and ‘where the record'of the, Oriminal casė 
was not called for, nor certified copies of the Criminal 
complaint etc. prodnced: Held, that it- is” bni to 


- 
“ 
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rely upon oral evidence: and hold that the offence was. 


non-compoundable. . . 
„Amir Khan ¥. Amir Jan, 30. W. N. 6, pelad on. 


`` Appeal from the decree of the Additional 
District J 'adge of 24- Pergannahs, dated April 
15, 1907, affirming that of the first Munsif of 
Diamond Harbour, dated May 15, 1906. ` 

- Babus Mohendra Nath Roy and Atul Kri- 
slina Roy, for the Appellants., - 

Babus Provash Ohandra Mitter and Susil 
Madhab Mallik, for the Respondents. 

J udgm ent.—This isan appeal on behalé 

of the plaintiffs i in an action commenced by 
themi, under 5eotión 525 of the Code of 1382, 


. to file in Court, an award’ made upon a private 
‘The suit has been, 


reference to arbitration. 
dismissed by. both the Courts below on the 
ground that the award was. inoperative. and 


unenforceable i inasmuch as it was the result . 


of an invalid reference to arbitration, the 
object and effect of which were to stifle a 


criminal: ‘prosecution for a non-compoundable 


offence, a purpose, it is urged, which will 


- not be couatenanced by any Court, of Justice, 


as it’ is entirely. opposed to publio- polioy. 


- This decree of dismissal has now been assail- 


ed before us substantially . on three grounds, 
namely, first, that it was not compotent to the 
Courts below: to examine ‘the legality of the 
reference to arbitration, inasmach- as this, is 
not one of the grounds mentioned in. section 


520 or. 521 ‘of the Code; seconily, that the re-, - 
' when- the 


ference to arbitration was not inyalid, ba- 
cause on thë face of it, it does not show that 
the object was to Atilo æa Criminal prosecu- 
tion; and thirdly that there is no evidence to 


show that, if it was an agreement, of that i 
description, the Criminal prosecution was in 


respéct of a non-compoundable offence. ' 


- In support of the first ground if has been : 
urged that section 526 of the: Code specifies . 


and strictly limits the grounds which: may 


appropriately be taken to the validity of an. 


award. This contention must, in our opinion, 
be overruled. - “Itis beyond dispute that an 


award cannot have validity if the reference - 


which leads to | the award .is itself illegal. 


Section 526 of the Code, no doubt, provides . 
that if no ground, such as is mentioned or re- 


ferred, tó, in section 520 or 591, _be shown 
against the award the Oourt shall order it to 
be filed. But- this refers clearly to matters of 
procedure only, and is not exhaustive: it does 


not affect the inherent. jurisdiction of. the . 


Conrt to decide a fundamental . objection 
o E a i 


“ 


gJ 
which goes to the root of the matter liks thé 
one taken-before us, namely, that the’ agree: 
ment on which the award is based was itself 
against public policy and thas not énforce‘ 
able in any Court of Justices, If any other 


< View were ‘adopted, the consequence would 


be singularly anomalous. If the agreement 
itself had been sought to be- ‘enforced under 
section’ 523 ‘of ‘the-Coda, an objection to its 
validity might clearly- have been successfully 
taken. Butif the view urged ou behalf of the 
appellant i is well founded; as soon as thè agree- 
ment is followed by & private award the Court 
is “powerless and may bə compelled to give 


‘ effect to the award though based on an agree- 


‘ment which no Court of Justice would re: 
cognise or enforce. We are not prepared to 
impute to the legislature an intention, that 
this: was the object of section 526. The 
view we take’ is supported by the cases of 
Mahomed Wahtd-ud-din v.- Hakiman (1), 
Ohintamallayya v. Thadi (2), Amrit Ram 
v. Dasrat Ram (8), Ganesh Singh v. Kashi 
Singh(4),Gobardhan Das v. Jaikishen Das (5), 
which lay down-the Rule that the Court has 
the power to determine all questions relating 
to the existence and validity of the agree- 
ment to refer to arbitration. In fact even’ 
the’ High Court of Bombay; where the opposite’ 
view has been adopted [Tajpur Dewchand v. 
Mahomed Jamil” (6), does not hold that 
Court is invited to enforce 
the award it should ignore the objection’ 
as-to the validity of the agreement and sum-’ 
marily enforce the award; it merely. lays 
down that the applicant-should ba referred to 
aregular suit.” The first ground must, there- 
fore, bə overruled as supported by neither 
principle nor authority. - 
In support of the second ground, it is urged 
that as the agreement on the face of it is not 
one to stifls a Criminal prosecution, nə ob- 
jection can, be taken to its validity; it is 
further suggested that the object of the re» ` 
ference to arbitration was really to. aettle the” 
matters in dispute between the _partiés so far 
as their Civil rights were concerned. No 
doubt the aireement on the face of it does 
not expressly provide that in consideration 


of the reference’ to arbitration, the plaintiff 
4 (0 para (F. B.) 


(2) 20 M.:89 

(8) 17 A. 21 = B.) 
(4) 28 A. 621. 

(5) 22 A. 924. 

(6) 20 B. 698, 
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would discontinue ‘the Criminal prosecution 
then pending aguinst the defendant., . But 
the Court | ig obviously not concluded by 
what appears merely èn the face-of the’ agree- 
ment, it must examine its true nature. , If 
this is done, we are unable to say ‘that the ` 
finding of the. Courts below. as’ to the real 
object of-.the agreement is not based- upon 
any evidence. . ‘There can be no possible 
dispute as to the circumstances upon’ which 
the Courts. below. have-relied in support of 
‘the ‘conclusion’ -that althongh the agreement, 
was not ‘expressly described . as one to stifle a 
criminal prosecution, “the transaction: amount- 
ed in its | essence to a bargain not to carry on, 
8 criminal prosecution and is thus within thé 
mischief of the rule. In the first place there 
iš. mo question that a criminal prosecution 
WAR. pending as against the defendant and that 
it had been commenced at the instance of the 
plaintiff. Jn. the second’ place, there’is no 
question that there was a-reference to - arbi- 
tration in fact. the agreement was filed in- 
“the 'crimiual Court and on-the back of the 
petition; WO, find an order, recorded apparently 
by.the, Magistrate, referring the matter to the 
arbitration. “In the.third place we’ find that 
shortly, after the reference, | the criminal pro- 
ceedings were discontinued. ,, Under -these cir- 
cumstances we are unsble.to Bay" ‘that there is 
no evidence to justify tha -view >that the 
true ,, object of! the agreement was 
to atifle the criminal proseciition: In support 
of this view reference may be made.to the ob- 
servations of Sir Arthur Strachey, O. J., inthe 
case of Gobardhanv. Jai Kishen (5). But it was 
argued on behalf of the appellant that the 
same, transaction: may give ‘rise’ to-a Civil 


reference to arbitration for the settlement of 
the Civil dispute is valid if the. object. of the 
reference to arbitration, is- not to stifle a ori- 
minal prosecution. This need not be disputed 
‘and is indeed borne ont by casesof the highest 
authority. To take one illustration, in Kerr 
v. Leeman (7), Tindal; O, J. observed as fol- 
lows :— We have no doubt thatin all offences, 
whieh involve damages to an injured party 
for which he may maintain an action, it 
18 - competent, for -him, notwithstanding they 


| are also of a ' public nature; to compromise 


Or O enin Dri ate damage inany way hemay 

(7) 6 Q. B: 808 66 R. R.8392; 72 R.R. 298; 9 Q, 
B. 871; 18 L. 3-Q. B. 859; 8 Jur. 824; 15 L. J. -Q B. 
360 ; 10 Jur. 742, 
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ee at, i This -doctrine has feei recognised 
in this country i in the .cases of Jaikumar v. - 
` Gaurinath (8) and Nanak Ohand. v. Durant 
(9): “But “these cases are „clearly distinguish: 
“able for here, as found. by “the Courts below, 
the. object of the agreement was ‘not merely 
‘to settle a -Civil dispute but also to’ stifle -a - 
criminal prosecution. ‘In this view ‘of the trae 


nature of the reference to arbitration in this < < 


case we'must overrule’ the second Nan 
of the-appellants; > 1! 

The third tontention of thie. apbellaiits is 
that there is no legal, evidence të support the. 
conclusion drawn by thé Courts below that 
the criminal prosecution which it’ may be 
assimed was &tifled wad’ one fora. non-com- 
‘poundable offence: Here it tay be’ obsérved. 
that according to th “decision of this Cour? 
in Amir Khan v. Amir Jari’ (IOJ, the authority. : 
_ of which had nob Been” ‘clillanged. ‘before ns.. 
on behalf of the ‘respondent and which accords. : 
in principle with’ the cases of' Hostn’ “Shah. 
v. Nur Ahmed (11), Shak Rahman v, Isma, 
` (12), Pudishary v. ‘Karampally - (8) and. 
PAN NA v. Bretton (14), it was ' essential. 
for the defendant to prove that the Oriminal 
prosecution was for a non-compoundable™ of- 
- fence, that is for an offence of a character thé. | 
compromise of which is regarded by the crimi- - 
nal Code as forbidden by ‘law ‘or’ as against 
public policy. Now it appears from the pro- 
ceedings in the-Coitrt below that the records. 
of the Criminal case were-not' called for at 
thé trial. We have. not befére us vither 


the ‘petition of complaint or the state- `` 


ment of facts by the’ complainant before the 
Magistrate nor have we the order made by the 
Magistrate’ when thes" ummons was issued. . 


: liability as also a Oriminal liability, and a: The Court below has proceeded on tlie“ as- 


sumption that upon-the facts stated by both 
the parties to this litigation the prosecution’ 
must have been for theft. We'are unable to` 
accept this view, and.to overlook the ‘oircum- 
stances that the case was treated as a sum- 
mons case, though if the contention of the; 
respondent is correst, the‘ case ought to have. 
been tried as a warrant case. We may 
further observe that no foundation . was laid’ . 


i ttia TE aptOR of secondary evidence of . 
9 eae 1908; 19 P. TB 1006: Be o i 
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ais ‘épntents, of” tha “record ` “of the: Oriminal- 
bade: There iš is na, Baggestion, vost the; regords 
Were . not ‘available: Or, that O3F ifed copies 
might nôt have been prod laced: Ta gur.opi- 
nigh ib? is obvioasly” “unsafe | under these 
circumstances to, rely n Apon oral evidence. in 
support of the’ gu g6êstion. thab the oriminal 
plogbeding, whioh. WAS discontinued as a result 
of * the referengs, tò atbigration, must have 
baen in ré3peot af a noh-compoundable offence. 
Thé third ground taken’ by the appellant must 
Sasequeatly prevail. . 

7 THE rêsi, thêrefora; is. that. this appeal is 
allowed, the decres of the Court’ balow set 
atidednl the Suit decreed with costs through- 
out; “We direct that the award bə filed under 
Section 526’. of the Code of 1882 ‘and that it 
do ' taka” effect as an ‘award made under the 


; provisiciis of Chapter XXXVII of that Code. 


= A alowed. 
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a "CALOUTTA HIGH GOURT. 
MISCELLANEOUS “Cin Appgai No. 400 or 1908. 
wi December 17, 1909. ` 
“. Piesent :—Mr. Justice Brett and 
Mi. Justice Sharfaddin. 
KESHAB OHANDRA AR AND ANOTHER— 
J ODGMENT- Wa ATRE 


“ RAJENDRA NATH G GHOSH—Deorer- 


‘HOLDER—-REsPONDRAT. ` 

Civil. Procedure Code (Act XIV of 1882),8. 248— 
Manejar of Property Act (IV of 1882), 3. 104—Rules 
madeby High Court—Kxecution—Mortgage décree— 
8. 248 not ewlendet to execution of mortgage decres. 

After the issue by the High Court of the Rules 
under section 104 of the Transfer of Property Act, the 
provisions of section 288, 0.P.C., 1882, cannot be held 
to apply to proceedi in, execution of mortgage 
decrees, that aini not having been extended to 
such -préceodings, 

Therefore, a sale of the mortgaged property can. 
not, be set aside on the -ground that no notice, ag 
reqnired by section 243, had been served on the judg- 
< ment-debtors prior to tho [takihg_0f proceedings in 
execution.’ 

Kedar Nath Raut v. Kali Charan Ram, 25. O. 708;2 
O. W. N. 353 and Harish Chandra Mondol v. Jaan 
- Dytta, 12 C. W. N. 29438 M. L. T., 203;7 C . IJ. 
680, reli lied upon. 

, Hatem ‘Ali v. ‘Abdul Gafur, 8 0. W.N.)102, Siyam 
_ Kishen v. Sundar Koer, 31 O. 878 and Akikunnissa v. 
` Roop Lal, 25 0. 133, referred to. 


- Appeal from the order of the District Judge 
of Bankura, dated May 25, 1908, © reversing 
that of the Sub-Judge of that District. dated 
December 9, 1907, _ . 

e 


, Mr. Hit, R “Pabna Dwarka Nah 
Ghupkerbutty and Joy Gopal Wa, for’ the 
Appellants, ~, . Vays 
‘| Dr. -Rash Behary Ghosh aa Babu Dwarka 
Nath Mitter, for the Respondent. E 
J udg ment.,--Thisi isan appeal R 
an order of the lower “appellate Court passed 
on an application, made under the. provisions 
of sections 311 and 244, Civil Procedure Code, 
in connection with the execution _ of a mort- 
gage-decree obtained against the present 
appellants. The presert appellants who made 


-the application contended that the-sale of the 


mortgaged property should be set-aside on the 
ground that no notice. as required by- the 
provisions of section 248, Civil Procedure’ 
Code, had been served on then prior to -the 
taking of the proceedings in execution. -The 
Court of first instance allowed the objection 
but, on appeal, the lower appellate Court has 
‘set aside the order of the Court of first ins 
stance and has dismissed the application. 
Hence this appeal. . 
: The point which has been argid before us 
is a pure one of law, namely, whether,,. after 
the issue by the High -Court of the Rules 
under section 104 of the Transfer of Property 
Act, the provisions of section 248, Civil,Pro- 
cedure Code, can be held to apply to procgad- 
ings in execution of, mortgage-decrees, that 
section -not having been extended to such 
roceedings under the Ruleg. issued by ‘the 
aes Court. The lower appellate Court in 
arriving atits conclusion relied on the rulings 
of this Court in the cases of Kedar Nath Raut 
y. Kali: Charn Ram (1) and Harish Chandra 
Mondol v. Jagabandhu Dutta (2), and held that 
the omission to issue the notice under- sec- 
tion 248, Civil Procedure Code, did not vitinte 
the proceedings i in execution of the respond- 
ant’s mortgage-decree. The learned Counsel 
in support of the appeal has contended, that 
the view taken by the lower appellate - Court 
is wrong. He has argued that-the provisions 
of Chapter 1V of the Transfer of Property 
Act are not in conflict with the provisions 
of the Code of Civil Procedure, so far: as they. 
relate. to mortgage-decrees, but are supple- 
mentary, and he has further contended that 
the Rules, issued by this Court under sec- 
tion 104 of the Transfer of Property Act, are 


Rules for the guidance of the lower Courts in 
A 25 C. 703; 2 ©. W. N. 353. 
2) 12-0. W. N. 283; 3 M. L. T. 203.7 0. L-J, 
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execution of -mortgage-deorees and do not 
‘derogate from the provisions of the Code of 
Civil Procedaiè. He haa pointed ont that 
the Transfer of Property Act came into force 
on theé' lst’ July 1852, while the Code of Civil 
Procedure came ints operation on the lst 
June 1882 and he has” argued- ‘that, ‘aS sec- 
tion 2 of the Transfer of Property Act pro- 
vides that the Act shall not affect the provi- 
sions of any etiactment not expressly repealed 
by. it, it follows that the Act did not in- any 
way restrict the’ ‘operation of the provisions of 
"the Code of Civil Procedure as applicable to 
the execution of mortgage-decrees. He’ has 
drawn our attention to the fact, that from 1882 
to 1892, when the Rules were ‘issued by the 
High Court undersection 104 of the Transfer 
of Property Act, the proceedings in execution 
of decrees in mortgage suits were governed 
by the provisions of the Code ,of Civil Pro- 
cedure, ‘and he has pointed out that several 
sections of thé. Code,’ which have not been 
niade‘appli¢able to proceedings: in execution 
of mortgage- decrees by the rules of the High 
Court, either bear internal evidence that they 
must bé takén to apply fo them, or are the only 
provisions of the law by which. such proceed- 
ings in execution could be regulated. He has 
_ brought td our notice the decision of the High 
Court of Madras in ‘the case of Malltkarjunadu 
Setti v Lingamurti Pantulu (3) and has farthér 
contended that no Rules of: “this High Court 
Gould defeat the - statutory” rights already 
éxisting under the Code of Civil Procedure 
atthe time when they were passed. ` We are 
of opinion that, if the question raised was one 
which had not Hoon previously considered by 
this Court, the arguments of the learned 
Counsel would have deserved our most care- 
ful and serious consideration; but thequestion 
is one- which has been before this Court more 
than once and is now, in our opinion, con- 
eluded’ by. authoriy.. [See the Full Bench 
case of Kedariuth v. Kali Churn (1) and also 
the case of Hatem Ali Khundkar v. Abdul 
Gaffur Khan (4); Shyamkishen v. ‘Sundar Koer 
(5) and WUK, Kai a, Biloa y. Roop Lal Das 


(6)]. We must, therefore, hold that, so far as | 


this High Courtis concerned, there is clear 
authority which is binding on us that the 
whole of Ohapter XIX of the old Gode of Civil 
Proceduré does not apply to b ana in 
(3) 25 M. 244 (F. B.) 
(4) 8 0: W. N, 102. z 
_ (5) 81 0. 373. - E y ia 
(6) -25 0:183 0 oo 


' exeoationof mortgige ene and that, having 
regard to the Rules ‘issued by this . ‘Court 
under seotion 104 of the Transfer ‘of Pro rQ- 
perty Aot, the issue of the notioa under | 880- 
tion 248, Civil Procedure Code, was not neces- 
sary in the present case: ` 

We may mention that any doub} ag to the 
law on the subject , has been remoyed since 
the .passing of the new Code of Civil Pro- 


‘eadure and that. the question ‘raised in the 


present . case is not likely to arise again, | 

In the present case, moreover, éven if we 
had held that the issus of-the notice was 28 
necessity, its omission “would constitute an 
irregularity which, in the absenge, of proof of- 
substantial injury cxiised thereby to the judg 
meut-debtors, would not be sufficient to justify 
us in setting aside the sale, In this cage, the 
lower appellate Court has found” that the 
price realised at the’ sale was not inadequate, 
and we see no reasdén to differ from’ that 
finding. Therefore, the fact which is essential — 
to support the present application ‘is want- 
ing in this case too, the sale having been con- 
firmed ; the iudemoni- debtors ‘would: not be 
entitled to have if set aside- unless they 
could prove fraud: bab no fraud ` has been 
proved and, in the absence of any, such proof, 
the application i in the, Mansif's Court must; be 
ragarded as one falling under the ‘provisions 
of section 311, Civil Procedure Code, and, as , 
such, wemust hold that it ‘was barred by 
Jim ailan: The result, therefore, i is that the 
present appeal fails aai is dismissed: with | 
costs. We assess the hearing fee at five gold 
mohura. ee 


te ane ‘Appeal dismissed. 





MADRAS HIGH COURT. 

` Lurrees Parext Arrea No, 105 or 1903. 
a, ‘November 26, 1909. ` 

‘Present: —Sir Arnold White, Chief Justice, 
Mr. Justice Wallis and Mr. Justice Miller. 
SREE RAJAH VENKATA NARASINHA 

APPA ROW BAHADUR-—APPBLLANT 

versus 
SREE RAJAH MALRAJU LAKSHMI 
` VEN KAYAMMA ROW BAHADUR: 


AND OTHERS—RESPONDENTS: ©  * 
Contract. Act (TX of 1872), s.2 (h), (e), (d)—Pur- 
chase with intention to gift property. to another— 
Implied, condract—Considemtion—Residence with pro- 
misee, whether constitutes consideration —Civil Procedure ` 
Code (Act XIV of 1882), 8. 544—Appellate decree 
favour of respondents,chether enwres for the benefit of 
P . e 


= 


Pa YI 


` 


Yespondent who did not appeal——Civil Procedure Oode 
(Act V of indents aa operation —Oonatrus- 
tion of Statuté, - 


1 A promised to "isave a village, which sho had | 


‘ eve to B in consideration of B'and her hus- ` 


living with. A. To æ letter of B asking A to 
confirm the promised gift A wrote an evasivé reply 
‘that she was much’ interested in B’s welfare and 
that she would feel very happy if time was allowed 
to pass away with the intention entertained by 
her from the very beginning. B and her husband 
‘actually lived with A till her death. In a suit by 


B to'recover possession’ of the ‘property after A’s- 


“death on the basis of the above-mentioned promise: 


? 


at 


Held, that {there was not even an implied 
tract between A and B so as to mike it enforceable 

w, 
. Held, also, that the 2nd respondent who did not 
appeal, Was not entitled to the benefit of the decree in 
this appeal as the present appeal was not against the 
whole decree and the plaintiff having-become entitled 
to hold her decree against this responderit before 


“the Oivil Procedure Code of 1903 came into force, 
- the provisions ofthe -latter could not bə applied - 


retrospectively Bo as to deprive’ her of it. 
Colonial Bugar Refining Oo., v. Irving, (1905) A. O. 
889, referred to. - 


Facts.—The facts are sufficiently . set 
forth in the jadgment of the Division Bench 
of the High Oonré against- which this Letters 
sie: Appeal was preferred: see 2 Ind. Cas. 

- Appeal under. section ‘13 of the Letters 
Patent against the decree’ and judgment of 
the Honourable. Mr. J astice Sankaran’. Nair 


and the, Honourable Mr. Justice Abdur Rahim. , 


in Appeal No. 115 of 1905, presented against 
the decree of the District Court of Godavati 


‘in. -Original Suit No. 32 of 1903. 


: Judgment. —Thisi is an appeal under 
section 15 of the Latters Patent against the 


decrée of this Court. dismissing the appeal, 


from the decree of the lower Court; under 
section 575 of the Civil Procedure Code 1882, 


as the learned Judges differed. .The plasa 


sued to recover possession of the village of 
Repudi which had been purchased by the 
late semindarint Papamma Row and Mr. 


Justice Sankaran Nair agreeing with the 
District Jadge held. that the plaintiff was 
entitled to succeed on the ground that Pap- 


amma. Row had entered into.a contract ‘to 
bequeath .this village to the plaintiff. in con- 
sideration of the plaintiff and her husband 
undertaking to live with her for the remain- 
der of her life.. Mr. Justice Abdur Rahim 
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foad of the plaintif, brought her ap, aid got 
. hər. married, had the plaintff and her hus- 
band to live with- her, maintained them and 
made'the husband a handsome monthly al. 
- lowanoe, and purohaded and conveyed to the 


; plaintiff fwo other villages besides present- 


N 


on the other hand was of opinion that no - 


such contract was proved. This is also the 


= conclusion at which we have arrived. It is 


common ground that Papaman Row wag yery 


4 


* 


ing to her a large quantity of valuable jewels. 
This was the state of things when Pap- 
amma Row on the 28th. February 1893 
agreed to purchase the suit village for 
Rs..40,000—Exhibit H. The transaction was 
negotitated by one Venkateswara Row, who 
after serying asthe Dawan of the plaintiff’s 
father, had been engaged in the like capacity 
by Papamma’ Row. He and, the other 
negotiator, who were apparently interested, in 
the plaintiff, had itm@ntioned in the receipt 
Exhibit E, that the village was purchased to 
be given-to the plaintiff for her dowry, but 
the old lady who was admittedly apprehensive 
that the plaintiff and her husband would leave 
her if she parted with the village objected 
strongly to the statement made in the receipt 
and insisted on the conyeyance .being made 
to her in her own name which was acocord- 
‘ingly done—Exhibit li, dated the 23rd Maroh 
1893. The plaintif and her husband were 
disappointed, and by yay of bringing pres- 
sure to bear on her, the husband left about 
a month after Exhibit. L and went to his 
own property. Wxhibit F1, a letter from the 


plaintiff’s 5th witness to the plaintiff's hus- 
‘band dated, the 22nd July 1893 shows that 


iV enkateswara Row was being sent to:nego- 


fiaté with the plaintiff's husband, and Exhibit 


F2 same to same, dated the 16th August 
1893, shows that negotiations were in progress 
and that the plaintiff's 5th witness promised 
to ‘come as soon as he could and help ‘among 
other things. in the matter of .writing and 
giving Repndi.” This letter and the subse- 
quent correspondence show, in our opinion, 
conclusively that what the plaintiff and her 


husband at this time were ‚bent on getting 


from Papamma Row wasa present convey- 
ance of Repudi and-not s promise to leave it 
to the plaintiff at her death. About the date 
of Exhibit F2, the plaintiff's husband returned 
to Papamma Row’s as he was urged todo in 
the letter. In Exhibit F5, dated the llth Sep- 
tember 1893, the plaintiff's 5th witness excuses 
himself for not having yet come to mediate. 
Onthe 27th September 1893, the plaintiff's hus- 
band having failed to effect anything through 
mediators wrote Exhibit G to Papamma Row 
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dota plaintag that sis “<hottlontéht ‘hall been 
arrived at- aboabthre-payment--of-“his-allow- 
‘ates avid’ ‘about tlie’ list of his- wife’s - jewels 
snd the tonveyancé- “to “her Df “Repudi" and 
annotinced . his f intention tof - ‘paving ` as. 
his brother was ilh- In this- Jettei ke states 
that: Venkiteswara -Row had told ‘him that 


the liat-of- jewels would bé given “but that: a8 ` 


to Reptdi` hè mus settle the mattor withthe 


‘plaintiff. On “Ee ‘same-day ‘the? olde lady i 


nw. 


#dkutned arfevasive answer, Exhibit K, telling 
- him not-to%trouble her, atid eléver: days later 
‘the --pinintiff's- hasband ` ‘ wrote {her-andther 
letter Hxhibit Gt-atating ‘that if -hd was to 
go- "on staying with her there mukt beireas 

for dting sý ind’ asking .for the ‘list: of jewels 
éuidth conveyance of the -vi “To: this 
, she~replied: nextday by Exhib it Q stating 


= that. -the plaintiff -had thə list 3t jéwels,- and 


that -as for’ the village everything would 
happen” according to Gonveniente. - Then thè 
plaintiff's: husband got the- plaintiff herself %o 
‘trite: Exhibit C, dated the 10th Octiber 1393, 
denying that’ lis ‘had avy list -of jewels and 
- aking ‘the old lady to” state her intention 
about this and “the village. The old lady 
réplied i in Hxhibit Di ia- detail- stating - that 
. there .was iio need of pressing” her for'a, list of 
jewels under her seal and signature, that the 

Fillage “had been- purchased ` on the plaintifs 


acount, but money wàs still owiig in respect f 


of it; and ‘thatthe wotld keep it during- her 
Jife-time - and- ‘ther give ‘it to thé’ plaintiff 
who’ ‘could do ‘as ‘she’ pleased with it. Before 
“writing Exhibit D, she wrobe Exhibit H tò 
~ Venkateswara- Row stating her interitions 
‘and asking ‘him to draw up @ -paper® giving 
effect to this, bat he did not do so paùd she 
herself wrote Exhibit: D to’ the- ‘plaintiff. 
The plaintiffs husband Says” “they. were oon: 
tent with the promise ih Exhibit Danu did 
nothing more,’ bab’ the correspondence shows 
that- iù this respect his memory is’ ‘at fault. 
‘On-the 16th-Gctober 1893; he wrote Exhibit’ 
. that on the- 14th --the plaintiff had told him 
‘gettain things, ‘stating that-she did soby the 
‘old lady’s directions. -They were-that-if they 
lconsehted to go on -living with Her she would 


-executé. a conveyance ‘of Repudi village’ and © 


-kave lists of the jewels - ‘and’ other property 
‘signed and séaled and leave theta | än the 
plaintiff's box: The letter goes ons“ I-have 
‘no ‘objection whatever to stay if- it is done so. 
E would not even say that ‘it’ should be done 
ka very day. There is no -inconvenience 


~ ~- = ~*y * 
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a 

at . ” ‘ EF ` < 


` nothing to. 


+more, 


-ant “reversed: with costs- throughout. 


a open 
es at 3 saha. Fu conta Moe i y 
ëveh “i ‘thers ; Foal. “he: ‘eth ` for: ‘fan J 


days.” Then after stating the “arrangemente’ 


which Verikateawara Row: had: told. him had. 
been made with “regard: to" -Kis sllowance;’ “He _ 


ponclndes ‘by saying: - “I shall Bet ap, to yoi 

drdera’ if you would, have the. said „fact, that 
is the faot: that they mentioned thèse matters 
to. me according’ to yout'ordérs,, 'eridorsed on 
tie back, hereof and favour ma. With | the 
ame, ” n In effact the writer. ‘asked. her to pon- 
firm. these terms which: he - was: prepared to 


accept. To-this he’receivéd:an evasive 3 answer, a 
p Exhibit P, which wasnot anil’ was nevér beat: 


ed. £8 “AN acceptance of the terms stipalat 


in Exhibit Sin which the gld lady says: Th. aa ae 
‘becanse they ’ Were? asked. to’ lot you know M 


the matters which should be, ‘made known fo 
you that they. told you. Lé:,vill.be happy 
if time is allowed to “pass: away. with the 


intention entertained: -from-the very, peers ; 
ind - 


‘Be ' yegards- her“ then D shall b 

a ‘defact at any, tim "Nor, one. wigh em for 
valtis more than. 

ome in our opinion, “he considered. BS. an 

‘acceptance of terms contained in, 'Wxhil T 

Tt rather í expresses & “hope that t they. wou d 


able. intentions towards the plaintiff: ‘whieh 
"phe: had always: entertained. Lk, was ‘clearly 
pot understood 99° an acceptance ofthe term 
in Exhibit S, and nothing - ‘farther WAS Bal 
about a conveyance. of the village or a] Tist 0 
jewels. : This ends the correspondonce;, anc 
it is clear, we think, that no contragt™ arises 


“on'tt; and we do: not find any sufficient dvi- 
` dence of-a subseğuent contract. by whith’ tire 
plaintiff and ‘her -husbdid -agreed tò pO Hh 


tiring With the’ old”: lady till’ her “death “th 
dousideration ofher undértakiag ‘tort y leave? the 
Plaintiff the village te ‘her’ death: ` ‘They’ di 
no dbubt:gé' bn’ living with Ker, beirig main 


| ‘tained by her and drawing an d4llowanéé, ‘from 


her, as’ it was .cléarly . their ` interest: “to: ad, 

“bnt this fact - ‘alone, and ‘there - is ndthing 
de’: not: appear -to us eiffidient ” to 
‘raise the imipličation of.a contract’ on ‘dither 
side. As“ régards the other ‘points, we agree 
-withthe learned Judgés. ‘Thé appeal- “hast 

“be allowed ‘and the decree against the appel- 
The 
igécond: - respondent who- "has not appealed asks 
tthe Court icRet aside the-deores against hir 
also, but thé. old' section’ 544° of- the. Civd 
Prdéedara’ Code; 1882 does m not apply td the 

“cas, ás sae preront pee is me against. aB 


we. do.” This “leker = 


ake- the, writer alter, the favgar- 


wo LAN 
rt 
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- Whole deérde:4 Before the present Codd cao 1906, ‘ affiiniing’ that of the. “Babe Fadgs of 
Tibo force; the ‘plaintiff! had: become enitled to that District, dated July 12,1906: ~. 
Hold her: 'dectoe bagainst the ‘defendant undis- 2- Babus. Jogesh. Ohandra Roy and Sarat Ohan- 
$atbed; arid thd provibions‘of thé present-Code dra Ghosh; for the-Appellant, 6. 

cdnitot bes applied: -rëtrospectively so as, to > “Babag. Ratih Oharan Mitra and‘Sris Chandra 
déprive’ heri of it“Oolonial: Sugar’ Befming. | Chowdhury, for the Respondent. at 


Od. $. Irving’ (1):. ae? Ms. PAS 
a a e ae © Appeal al a ‘ Judgment:—the circumstances which 





- p i are have given rise to the litigation out of which 
oe 2, e x E oad | IT the present appeal keh may be briefly’ nar- 
wo ae. no i E a oa. 7: | ratéd,: “The plaintift-respondent i is the owner 

a ee GATOT A .HIGH. OOURE, «i: +: of e fifteen’ anna 3 two, gundas_ and odd shbre 
- : Sasono Crem’ A.PP5aE No, 362: of 190%.» TE in a 'wêmindany in which Kamini Sundari 
ir ee ~ November 23, 1909. eee ae Chowdhniani and others own ‘the balance of 
ake: ‘Presenti Mr Jastice "Mookerjee ond seventeen gundas and odd sharé, Under the 
eon tis -a Mg InsticeTennda:..0 .1 0: ntitre: zemindary, there appears to have been 
ri RASSAIWARL CHOWDHUR iNi Tm 8; howla, whigh by sixocessive devolution came 
Due ete be’ posseshed by the Ly dae alone: ` The 

| oe ‘ result was that the plaintiff was the’ | semindar 


by b Jandra ih tena Me enjoyment, 
PN abjad 


ee RATA 4 SIR. Š OURENDR A MOHUN - as well as the Aoladar in respect’ of ‘a fifteen 


a 


T AGORE—Pratnprry-—Regron pe sr.- oe anna and two gundas share and he’ was - 8 


€ Dertics—Objection as to dafett of ‘purties—Failure of holadar ander Kamini ’ Sundari Chowdhurani 
intifa ‘attempt to defeat objéction-—Prayer in second and others in respect of the rémaining Boves . 
Faam to join party; mot to -be allowed—Landlord and feen gundas. The defendant, now. appellant 


nonk Beal Ainai sa Subetantiq! interference before this Court, has purchased a: six -annas 


on ‘as to“Yefect “of Hed: in’ a Aanb thirteen gundas and odd share of the Aowle. 
Bhit Taken in thewritted abatement and. wie - The 3 result of this transactian has been" that 
seh Sthronghout-the‘Htigation.- The plaintiff tried she i is 8 co-sharer of the plaintiff i in thie howla 


babat jo dopa tin sheets Be mandan at fo io lao a tenant under him in, the ami 


terested, in the share of the- tenure ih tespect of -daryi in, which the plaintiff owns a sharé; “Phe 
Which ent was claimed. ‘Upon t the tacts found he sald - ‘present, action has beer. commenced by the 


ne establish that case: ae plaintiff for recovery of rent ofthe share of the 


z 6 the: laintiff sou: ot i 
be, span pepe gage ae & new: noe howla owned „by ‘the appellant in respect 


ena “have that persop “jolned as a party defen., of the years 1309 to 1312, - In the plaint‘it 
dant avid that his suit must 'fail.-- is “stated. that the’  plaihbifÉ has çolleċfed rènt 


. ~. When a landlord interferes substantially with thé from the tenants "undor the howla and has 


: enjoyment by the tenani of the. ngah Pak LE tha 


tenant ia etititled to a suspension of rent duri Allowed credit to “the defendant in respect’ of 
Intexferonoe, even fhough there may not ba Wih pe ae 14, SUMS ' collected by him in exvess of’ hig’ 
Hon Therefore, where the landlofil intérferes t6 any own share... The defendant has resisted the 
preciable extent ‘vith the collection of vent by a, teat êlaini substantially on two grounds,” namely? 


‘ap 
ure-holder undor < he ig: not enon: ta get any 
rent from the tenur A a. 89 first that Kamini Sundari Chowdhitani ind 


Krists, Soondur v. Koomar Ohinder Nath, “15. We A âthers who own a seventeen, gundas ahd odd 
W30; Dhunput Singh v. Mahomed Kasim: Tapahain,. JA share in the zamindary ought to have been 


C..206 and Rani Dahita Sundari `v., Raw TEN nade. parties . to the-litigation; and, secondly 
5 OAWLN. 353, relied on. : vy f 
Papi 6. Kumari Ohawdbrand v. py ire ` Chandra Bare _that‘as the plaintiff had interfered’ to a sub= 


_ bogya, 28 0.183; Kadumbines- Dossia , v, “Kashsénauth stantial extént ` with the collection. of rent 


Bidwas, 18 W. "BR. 883; Kali Prasahna. Khashabish iva from ‘the under-tenants by the defendant and 


Mathiira Nath Jän, 84 C.,-191;-Annids, Prashad vy hadi m Tact rendered ik practically impoasible 
C, z Ns 702; 0. L 
EA uate 0. 123513.0, akrabe Denira, “9 gi for the latter to ‘collect any rent. at all during’ 


©. 189; 860. 8586; 9 G!T2/J. 578; 1810. W. 'N. 858; -the years in, dispute,. he is not entitled | to, 
‘Gopal: Chandra v. Chowdhury ‘Krishna’ ere: 4E Baim © any” rent. Both these objections 
0. 63, 9.0: L-J, $95 ‘and Srimah Moni v., ala hand, have’ been overruled by tha Courts below and 
B'O. W. N. 871, referred to.” - in thé result a decree for rent has been mate 
‘Appeal from’ the decree.- “of | ‘tha: District in'favour of the plaintiff to the extent of, KaT 
Judea of Backérgunge, aot November’ al, Rev 3 / 3,000.” A 
a f = . a EET 


t = 
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_ Thedefendant has now appealed to this 


Court and reiterated the groupds.upon which ` 


ahe resisted the claim of the ‘plaintiff in the 
Courts below. After a careful consideration 
cof the arguments which, ‘have baen addressed. 
to is on both sides, we are of opinion that the 
appellant i is entitled to succeed upon both the 
group 3. 

In ‘support | of the first contention of the 
appellant, it has been pointed out that, as 
found by the Courts ‘below, there is only one 
howla, of which the lands are joint and the 
rents are jointly realiséd from the tenants; 
ponsequently. i ib gannot’ be affirmed that the 
share in the fowla which has been porchased 


by | the appellant | falls exclusively within the- 


phare of the samindary owned by the plaintiff; 
ju other words, there has not, been such a, 
gab- division of the howlz as would entitle the 

laintiff t6 a decree for rent in the‘abserice of 

19 co-sharers i in the zemindary. “To this argu- 
ment there is, we think, no answer possible. 
if has heen, contended by the learned Govern- 
ment pleader } who has appeared on behalf of 


-the respondent that when the -defendant pur- 


chasedasix annagand odd shareinthe hotwla, ‘she 
stood in the position of a tenant under the 
plaintiff alone, because as soon as he became 
the owner of the entire howla and had to pay 


rent to his. c2- -sharers in ‘the “genvindary alone, 


the A howla was practically split up, and, by a 
fiction ‘of law, it might ba deemed that there 
was i a Reparate | collection of rant in respect of 
the shares c of the zemindary owned respectively 
by the plaintiff and hig co-sharar, We are 
unable to,accept this contention aS sound, In 
our opinion, there i ig nothing to show that the 
share in the howla now owned by the defen- 
dant falls exclusively within the share of the 
gemindary owned by the plaintiff. It is conse- 
quently quite conceivable that if the decrees 
made by the Courts below were maintained, 
Kamini Sundari might bringa suit for rent 
against the defendant and render her liable 


- for the share of rent ‘payable in respect of 


such share of the howla as may be situated 
within her share of remindary. The defendant 
cannot justly be placed in this predicament. 
It has finally been suggested by the learned 
Vakilfortherespondentthatif Kamini Sundari 
Chowdharani be deemed a necessary party to 
the suit, she may be added as such at the 
present stage. We do not think that it would 
be proper to éntertain this application now, 
The objection as to defect of parties waa 


? 


taken in the written daten and has been ; 
pressed throughoptthe litigation. The plaintiff 
has tried his best to defeat the objection 


‘on the allegation that Kamini -Sundari was 


not interested in the share of the howla . in 
respect of which rentis claimed in the suit. 
Upon the facts found, he has completely failed 
to establish that case. He cannot now be 
rightly permitted to turn round, to make a 
new case, and to have Kamini Sundari joined 
as a party defendant to the present litigation. 
On this ground alone, the appellant is entitled 
to succeed and’ to obtain a reversal of the 
decree of the Courts below. We are reluctant, 
however, to rest our decision on what might be 
deemed a technical ground.” We shall, there- 
fore, proceed to consider the second objection 
which relates to the merits of the case. 


In support of the second ground, it has been 
argued by the learned Vakil for the appellant, 
that when a landlord interferes substantially 
with theenjoyment by the tenantofthe demised 
property, the tenant isentitled’to a suspension 
of rent during such interference, even though 
there may not be’ actual eviction. ` This 
proposition of law has not been seriously con- 
tested on behalf of the respondent, and on the 
authorities to which we shall presently refer, 
the position cannot be successfully challenged. 
It is now well settled that if there has been an 
eviction by a landlord of his tenant from 
even a part of the demised premises, the 
entire rent is suspended. This ‘principle of 
law, though well recognised, is not altogether 
free ‘from difficulty in its application to con- 
crete cases. Itcannot. however, be disputed that 
ifthe tenant has been deprived of actual pos- 
session of a portion of the land comprised in 
the tenancy, as in the case of Hurro’ Kumari 
Chowdhuroni v, Purna Chandra Sarbogya(1), the 
doctrine is applicable in favour of the tenant. 
Norecanitbe disputed that if, as in the cases of 
Kristo Soondur v. Raomar Chander Nath Roy (2), 
Dhunput Singh v Mohamed Kazim Ishpahain 
(3) and Rani Lalita Sundari v. Rant Surno- 
moyee Dasi (4), the landlord interferes to any 
appreciable extent with the collection of rent 
by a tenure-holder under him, the same prin- 
ciple is applicablé. Again a question -~has 
been, raised in some of the cases, whether the 
doctrine applies when the dispossession is 

(1).28 O. 188. | i 

(2) 15 W. R. 280. 


(8) 24 C. 206. 1 M mE 
(4) SO. W, N, 353, 
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effected, not directly by the landlord, but by 
8 lessee from him. It has been held in the 
case of: Kadumb.inee Dossta v. -Kasheenauth 


Biswas (5),that if. the landlord is a party to. 
the dispossession, the entire rent is suspended;, 


while in the cases of. Kali Prasunna Khasna- 
bish v. Mathura Nath Sen (6) and Annada 
Prashad v. Mathura Nath(7), it has been ruled 
that if thelandlord isnot a party tothe dispos- 
session by his lessee, the tenant is not entitled 
to claim suspensionofthe entire rent. In other 
words, the Jaw will not apportion rent in 
favour of-s wrong-doer, and, therefore, if the 
landlord wrongfully dispossesses his tenant 
of any: portion of the demised premises,.‘the 
rent is suspended for the whole, but an evic- 
tion: by the grantee of the lessor without the 
lessor's agency or procurement, does not 
debar him from recovering rent for that 
portion of the premises remaining in his 
possession, It may nd, doubt sometimes 
be a question whether the eviction .has 
been held by .the.act of the landlord, or 
whether it has taken place without any inter- 
ference on his part, and in a recent case of 
this Court to which our attention has -been 
invited, ‘Rat Oharan Sar v. The Administra- 
tor General of Bengal (8), it has been: ruled 
that where the dispossession in its inception 
_ was due to an act of nature, (auch as diluyion 
of the land of the, janane). not possible of 
control by either the landlord or the tenant, 
the landlord is not liable to lose the- entire 
rent, because subsequently on reformation, he 
has, in good faith settled the land with a 
stranger. Similarly, where, asin Gopal Ohan- 
dra v.. Ohowdhury Krishna Chandra (9), the 


- landlord isin no way to blame for the dispos- 


session, or, where, a8 in -Srimati Mons v. 
Kala Chand Gharams (10), theactof thelandlord 
(inthat case, the mere acceptanceof a gabuliat 
from the under-tenant) does not result in ac- 
tual interference, his right to réalise the rent 
is not suspended. Tested in the light of 
these principles, what is the position of the 
plaintiffin this case? Headmits that even after 
the purchase of ashare of the tenancy by the 
defendant, he has systematically collected 


rent from the tenants: who hold under the 
(A) 18 W. R. 888. (6) 34 0.191. 
(7) 2 Ind. Cas. 123; 180, W.N. 70259 O. L.J 
585. 


(8) 2 Ind. Cas. 169 ; 36 C. 856 ; 00. LJ. 
0. W. N. 85. 
9) P R 9 0. L. J. 508: 
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howla and are in actual occupation of the land, 


The excuse which he offers for this ineterfer- 
enca is that thetenants wereunwilling to reta 

nise any division of the howl: and refased l 
pay himrent in respect of his legitimato share. 


- This allegation, even if. trae, does not, in our 


opinion, afford sufficient justification for the 
conduct of the plaintiff. He ought not to have 
collected rent in excass of what he knew to ba 
his own share; he might either have brought 
actions against the tenants “for recoyery 
of the rent or he might have obtained an 
authority from his c>-sharer, the present ap- 
pellant, to collect the rent jointly payable to 
himself and the latter. Bat, not only did he 
not take this precaution, he did what was un- 
doubtedly worthy of blame. After he had 
collected the rent from the tenants, he never 
made an ofer to the defendant to give her the 
money collécted in excess of his own share. 
In our opinion, this conduct of the. plaintiff, 
extending over four years and relating, as it 
does admittedly, to a substantial share of the 
rent actually recoverable from the tenants of 
the howlu, does amount to eviction within the 
meaning of the rale as laid down in the -caseg 
to. which webhave just referred. The plaintiff 
is thus not entitled to claim any, portion ofthe 
rent, . The second ground upon which the 
sadenient of the Court below has been 
attacked must consequently succeed.. 

The résult is tbat -this appeal is allowed: 
the decrees of the Conrts-delow set aside, and 
the suit en meh gostan in all the Courts 


„Appeal, allowed. “ 


“a Oe 
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‘ALLAHABAD HIGH’ COURT.’ 
Second CIVIL Apprat No. 912 or 1908. 
i December 22, 1909; 
Present: —Sir George Knox, Kr., J udge and 
Mr. Justice Piggott. ° 
JAGDISH PRASHAD ayo OTHERS- 
OBIROTORS— APPELLANTS 
` versus 
OHIMMAN LAU AND ANOTHER—-OPPOSITE 
PaRTY— RESPONDENTS. `` 
- U, P. Land Revenue Act (II of 1901, Local), sa. 
107, 110 (2), 111, 112—Partition proceedings— Tune 
fiwed for „objection can ‘be extended—Objection filed 
beyond time—Datenston of time—Fresh notice—Mort- 
gagee in posseasion—Propr ietary titla—Appeal, 
The ‘issue ‘of a fresh notice in respect of an ap ne 
cation, filed under section 110 (2) of' the Land 
venue Act, is not expressly provided for in the Act 


_ after. spoken of simply as 
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iteolf, -bùt “an Assistent, Collector:is competend A 


jagne. a fresh’ notice, or to.extend the period within 


which objectiong ‘may’ be filed, if he Bae At, to 
do so, If ‘aa Adaistant” Collector” does in’ fat eh- 
tortsin an objection filed - by a reonrded oo-sharer 
-after the period for. the presentation of- such objec: 
tion has expired, this will not of itself render pro- 
ceedings faken by him ‘under section 111 of the- 
Åct void or without jurisdiction.’ 
© Tulsi Prasad v. Matru Mal, 18 A. 210, followed. 
o A. finding’by .an: Assistant: ‘Collector that a person 
claiming to be usufructuary mortgagee. of a parti- 
gular share either is or is not in possession of the 
pre ‘Js one which does not determine a question 
“proprietary title’ within the meaning of sec- 

a 111- ofthe Acb; and is not appealable to the 
District Judge, as such. i 

“Second, appeal , from the decision of the 
District Jadge- of Saharanpur; -dated the 


17th pf March, 1908. . 


- . Mr. Haribans Sahat Gun him Hon. Sunder 
Jat), for.the Appellants. 


"Mr. Nehal Ohand, for the TEN 
" Judgment.—This i is a second aope 


aising out of certain proceedings in a parti- 
‘tion case under the Land Revenue Act. An 
Application for- partition: was -presented on 


August 21,” 1908, by certain recorded .co- 


sharers who are not parties to the appeal now. 


before us; and the Assistant Collector issued a 
notice to. the remaining : co-sharers in the 
mahal fixing -November 4th, 1906, for the 
‘presentation of objections. -On Noveinber a 


“1906, certain recorded co-sharefts in the same 


mahal, Jagdish Prashad and others, who are 
the appellants now before us and. may be here- 
“the appellants”, 
presented what, was beyond all question an 
application under clause (2) of section 110 
ofthe Land Revenue Act asking that their 


“own recorded shares.might be formed into 


a separate - “mahal, They, admitted in the 
application’ itself that cartain” ‘other : persons, 
namély Chimman Lal and others; the raspon- 
dents now before us: (heidaftorie be referred 


ais ¢ 


tosim ply as “the respondents”), were record- ` 
“ed a8 mortgagess- in-possession .in respect of 


the shares to which- their ‘application related; 
butthey pleaded’ that this record was erroneous, 
the names of the respondents - “being 
“fictitiously ‘entered” and they. “having “in 
reality - “nO: concern with the same”: this is 


`- essentially a plea that the appligation: should 


not.be sammarily rejected as-barred by the 
proviso -to section 107 of the Land Revenue 
Act, the plea taken being that the recorded 
mortgagees had no valid title AS such and 
were not. actually in „possession. - The Assis~ 


{1910 


Sa 


aui Collector ordered ` ‘ notice to.issne to the 


respondents giving-thom til. January. 8th; 
1907, tò -present-any objections’ they might 


- hava to offer to the granting‘ of - this -appli- 


cation. On January 7, 1907, the-respondents 
filed their objection.” 
that „they were in fact -mortgagees and: In 
possession as such, they said they were: ih 
fact the proprietors of the shares in: respact 
of. which-the appellants had applied for partis 
tion: There has been a good deal of: discussion 
introduced into the case by the fact that both 
the Courts below kave persistently treated 
the appellants’ application of November. L 
1905 , as: anr » “objection” tó the ‘partition, ad 


as one which raised a question of proprietary 
| title under section 111 of the Land Revenue 


Act. We aré-propared, however, to hold that 


tho Assistant Collector had before -hime-ih ~~ 


the. :respondents’ objection of. January~ A, 


1907, an objection to partition which.did raise _ 
sach a question and which he was:competent . 

_todeal.with -under that sectipn.. There: 
` spondents are themselves recorded co-sharers 


in the mahal under partition -in respect -of 
‘certain: other “shares.. Ib is trae ttheit -0b 
jection was not presented on‘or before -Nov- 


-amber 4, 1906; but the Assistant Collector had. 


shimsef issued a notice tothem inviting them 
+o present any ‘objedtion which they. might 


have to make within a certain further perict ' 


The issue of-a fresh‘ notice in respectof an 
-application filed: under ‘section 110 (2):6f the 


Land Revenue Act is not expressly provided - 


for iw the-Act itsdlf, and the absence of ‘such 
provision ‘is ‘:perhaps..to be regrefted;:; but. it 
:can scarcely be contended that an’ Assistent 
Collector is not competent to issus-a. fresh 
notice, or to extend the period-within-which 
objections- may be filed, if he sess fit to ‘dd -sd. 
Moreover, there ‘is, anthority: of this Court 
Tulsi Prasad v. Matru Mal (1), for. the 
proposition. that if an Assistant ` Collebtor 
does in fact entertain an objection filed by 
a recorded co-sharer after the period fixed 
for the presentation -of such: objections has 
expired, this will not of ‘itself render pros 
veédings taken by him under section 111 of 


They - did. sot.. plead ` 


i 


of the Land Revenue Áct- vad or without : 


jurisdiction. ` - Aa 


The Assistant ` Galiestar EN himself .. 


to try the question of proprietary title as 

batween the appallants and the respoidents. 

He found the appellants to ba the” sproperte: 
(1) 18 A. 210. 


- $ 
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tors of the ‘greater portion of the. shares 
specified in their application of November 
1, 1903, and-the respondenta to be the pro- 
prietors -of a small portion of. the said shares. 
He-pagsed a decree to, this effect. The 
appellants . appealed to the District Judge 
against so much of this order as dismissed a 
part of their olaim,- and oross-objections 
were, filed by; the respondents. - against 
the. rest of the Assistant . Oollector’s decree, 


It, would peeni that i in the District. Judge’s © 
Court, the plain igsnet ‘of proprietary title. 


became overlaid by. arguments based on the 
alleged rights of the. respondents as mort- 
gagees. ~ Certain issues. were .remitted “for 
trial, and finally the District . Judge disposed 
of the appeal . before. him by an order and 


decree, the precise purport and effect of 


which it is not very easy to .eatimate. The 
deuree itself in terms dismisses the appeal 
and confirms the order and.decree of the As- 
sistant Collector; butit adds that “the. re- 
spondents’. objection under sevtion 561 of the 
Oode of Civil Procedure has’ been disposed 
of -under the judgment.” This has been 
-urderstood by the parties as virtaally embody- 
ing in the decree certain-fiadings recorded in 
the judgment and as: having the: éffect of 
rejecting the appellants’ application for par- 
tition. The “District Judge asa matter of 
. fact -has not decided at all the simple issue 
on which the. parties appealed to his-Court, 
namely— -Are- Jagdish Prashad and the 
other -applicants the proprietors of the -whole 
or of any part.of the shares specified in the 
application -of November 1, 1906?” He 
comes. to the conclusion that the respondents 
hold a mortgage charge of some ûnspecified 
amount over the shares‘recorded in the names 
of the appellants and that until the appel- 
lants satisfy this charge, “they are not en: 
titled to object to the partition proceedings. ” 
This finding as it stands is an impossible 
one. The question of the existence of a 
mortgage charge was not before the District 
Judge for decision; the appellants had not 
objected to the partition but had applied for 
a partition of their own recorded shares, and 
the existence ofa mortgage charge on the said 
shares could not operate as a bar. to the 
success of such an application. In another part 


of its judgment; the lower appellate Court has 


disoussed- the question ‘of actual possession 
as between. the ‘appellants and the respond- 
ents fin ‘terpect off the shares in question 
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but the eae anaa egies is that the 
respondents have held mortgage possession 
within limitation. In another place the Dist- 
rict J udge. finds that the appellants “pur- 
chased the equity of redemption; ” but- it: is 


- by no means clear whether this finding re- 


fers to the whole of the shares in respect òf 
which the application of November 1, . 1906, 

was made, or to some portion of the same. In 
efféct the judgment of the lower appellate 
Court taken apart from its.decree amounts to g 
finding that it.is aot necessary to decide any of 
the other questions discussed before it; because 
the appellants’ case: must fail simply on the 
ground that the respondents hold a mortgage 
charge which has not bean satisfied. “This 
finding we are unable to accept, and as both 
parties seem to have adopted: the view that 
ib is to be understood as. embodied.-in the 


decree of the lower appellate Court; we must 


in any case either modify that decree or set. ib 
aside altogether. We find it impossible, ag 


_ the case stands, simply to set aside the a 


of the ‘lower appellate Court and restore that 
of the Court of -first instance. The fact is 
that the learned District Judge has not 
tried the issue raised by the appeal and cross: 
objections in -his Uourt at all. He has “nos 
where even discussed the particular . point 
raised’ bythe appellants, namely, that.they 
are -proprietors of the whole vf .the -shares 
recorded in their names and specified.in their 
application of November 1, 1906,: and not 
merely vf the portion of ‘the same dearee’ in 
their favour by the Assistant Ovllector. Hven 
on the respondents’ cross-objection “he can 


- scarcely be said to have recorded a clear find. 


te] 


ing on the question of proprietary. title. He 
has really disposed of the appeal before him 
on a preliminary point, and his decision on 
this point we are unable to affirm. The proper 
order for us to pass is. therefore, ‘one re 
manding’ the case to the lower appellate Court 
for disposal on the pleas’ actually “taken by 
the parties. In so doing, however, we think it 
necessary to deal ourselves with one point 
which has been argued before us at length. 
We have already pointed out that the respond- 
ents, in theif. petition of objection before tha 
Assistant - Collector, said nothing about their 


‘mortgagee right, they simply claimed to be the 


proprietors of the shares-to which the appels 
lantas" application for partition’ referred. In 
their cross-objection before the District Judge 
the. respondents for the first time defnitely 


- 
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raised the:-plea that, even ifthe question of 
proprietary title were decided against them; 
they would still be entitled to object to the 
‘partition as usufructuary -mortgagees. in 
possession of the shares‘in question. They 


- in effect pleaded the proviso to section.107 . 


of the Land. Revenue Act, and no doubt this 
proviso was in the mind of the learned Dis- . 
rict Judge..when he passed the order he did: 
-The question is whether it lay with the Dis- 
trict Judge to decide or to .give effect to the 
objection taken before him by the respondents 
with reference to their mortgagee rights. If 
the respondents ..had never ‘claimed pro- 
prietary rights in the Assistant Oollector’s 
` Court in respect of the shares in question, 
but had simply replied that the entries in 
the village papers were quite correct, that 
they. were.in possession ‘as usufructuary mort- 
gagees aud that they were entitled as such to 
object to the partition. because of the proviso 
to section 107 of the Land Revenue Act, would 
the decision of the Assistant Collector on this 
point have beenappealable to the District Judge 
as a decision falling under section .111 of the 
said ActP.-We conceive not. The Assistant 
Collector would not have determined any ques- 
tion of “ proprietary title” sin 
which the words are used inthe. Land Reve+ 
nne Act. He would have had to decide first of 
all whether be could go: behind the entries in 
the villagé records at all, and then whether the 
respondents’ objectors were in fact in possession 
of the shares sought to be partitioned orof any 
portion of the same: His decision would have 
been appealable to the higher revenue author- 
ities or the, mortgagees, might subsequently 
have brought a suit in a Civil Court for 
recovery of mortgage-possession on the alle- 
gation that they. had been dispossessed in 
consequence of the partition proceedings. It 
seems clear to us that the question of the 
existence or otherwise of a mortgage charge‘ 
upon particular property is not one which 
legislature intended to be determined in the 
course of partition proceedings: The question 
. whether a ..person claiming to be an usu- 
fructuary mortgagee is or is not. actually in 
possession, isone. which an Assistant Collector 
conducting .s partition: may. : have. to de- 
termine because of. the proviso. to section 
107 of the Land Revenue Act; though -we 
express no. opinion as to whether. the in-- 
tention of that Act: was to‘allow a “recorded 
gó-sharei” to apply for partition in_ respect 


v 


the sense im - 


of a share entered in the village papérs 
as in the ‘possession of <“ usufructuary 
mortgagees without first getting the’ names 


-of the said mortgagees removed from. the 


record. All we have to decide-is whether 
a finding by an Assistant Collectér that 
a person claiming to be usufructuary mort: 
gagee of a particular shave either is or is 
not in possession of the same, is one whick 
determines a question of “ proprietary title” 
within the meaning of section 111 of the Land 
Revenue Act, and is appealable to the Dis- 
trict Judge as such. We are of‘opinion that it 
is not. 7 ` E 
With these remarks, we set aside thé order’ 


and decree of the lower appellate Court, and 
„romand the case tothe said Court under the 


‘provisions of Order XLI, Rule 23 of the Civil 
Procedure Code for disposal of the questions 
of proprietary title raised by the appeal 
and cross-objections filed in that Court.’ The ` 
costs of this appeal will abide the event. ` ` 
Costs in this Court will inolude fees on thd 
higher scale. a Se 
l ‘+ Appeal allowed: 
Cuse remanded: 


‘CALCUTTA HIGH COURT. - ~ 
“REGULAR Crvi -APPRLLS Nos, 181 and 
` 186 or 19677. — : 
“December 10,1909: ` a 
Present :—-Mr. Justice Caspersz and ~“ 
: Mr. Justice Doss. ~~ 
Kumar SATTYA PRIYA GHOSHAL 
AND ANOTHER—-Devenpaxts Nos, 1 AND 2— ' 
- APPELLANTS > + a 
oo, y versus . & “Aw, he A 
GOBINDA MOHUN ROY GHOWDURY - 


AND GTHERS—PLAIntirrs—-R EgPONDENTS. 

Principal and agent—Debt by co-sharer wader powers 
of-attorney from other co-sharers —Promissory-note eze- 
cuted by agent only—Loan for paying Government re- 
venue of joint estate—Letter given “by agent— Liability- 
of principalse—Negotiable Instruments Act (XXVI of 
1881), ss. dand 38. . od 

The defendant No. 4 was an agent of his co-sharers, 
the othér defendants, under a power-of-aitorney” 
under ‘which he had suthority ‘to borrow money 
generally for the management of their estate. He 
borrowed.money from the plaintiff by executing a 
handnote. The money was payable to the. plaintiff. 
As part of the same transaction he gave a letter ta 
the plaintiff to this effect: “I have this day borrow 
from you Rs. 5,000 by executing a handnote for 
paying the Government revenue of estate belonging 
to 8 and others. I deposit with you the Agent. 
namah showing that I am the agent of the sai | 
persons.” The plaintiff suod all the defondanty fo 
the monoy:. ; a ee 
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Held, that by takinglthe handnote from defendant . 
No. 4, the plaintiff cannot be held to ‘have elected to, 


i treat him ag his sole debtor, and that all the defen- 


dants were liable for ‘the money: ; 

‘Section 38 of the Negotiable ‘Instruments- Aot 
does not arise for consideration when the promissory- 
note is not negotiable. - i 

In the matter, of the Ganges Siexm “Tug Co, Ld., 
18‘C.3l; ‘Paterson ý. Gandasegui, 15 Hast 62;2 5. 
E: C: (0. 3.)5 184 ;18 E R. 63 and Thomson Y: Daven- 
port, 9 B. & O. 78; 3.8.5.0. (o. 8.) 171;4 M. and N. 


R. 110, referred to. 


Appeal from | the decree òf the Second Subi 
J udge: of Backerganj,dated J anuary 21, 1907. 
~ Babus Ram Ohandra Mitra, Krish, Ohandra 
Chowdhury and Provash Chandra M itter, for 
the Appellant i in the first appeal. ` 
Mr. P. Das, Counsel, and Babu Sarat 
Chandra Sen, for the Appellant i in the second 
ap peal. , 
Dr. Rash Behary Ghosh, Babus are 
Nath Das, Shamatul Chandra Dut, Gunada 
Charan Sen, Sarat handra Sen, Mohini - 
Mohan „Ohatterjee . and Satis Chandra Mu- 
kerjea, for. the Respondents . in both the 
appeals. NK 
~ ed udgment. . 
„wo IwNo. 181 or 1997. . z 
This is an appeal-by ‘the defendant No. 
1, Satya “Priya > @hosal, ` minor sor ‘of 
Satyanga (Ghosal, who was ‚one of the 
five song, of Satya Keshni Ghosal, at whose ` 
death, his, widow Soudamini became possess- 
ed of the one-fifth share of her deceased minor - 
Bon, Satya Kanti Ghosal. Two of the other 
sons .sold, each a one-fifth share, ‘and Saud- 
amini purchased the same, namely,from Satya 
Bhusan (defendant No. 2) and Satyeswar 


‘Ghosal. The remaining son, Satiyajit Ghosal, 


is the -defendant No. 3 in this litigation. 
This appeal relates to a fiveannas fifteen 
gundas share of pargana Selimabad. 

On the death of Saudamini, which took 
place in December 1898, her estate came to 
be represented by the defendant , No. 4, Noba 


' Gopal. Mukherjee, as executor ; ‘but this ` 


gentleman’ was also an agent to manage the 
entire property, that is, the four annas share, 


the 16 gundas share,each of Apoorba Geomar. 
widow ` of Satyeswar Ghosal, and Satya 
Bhusan Ghosal. It: is clear, therdfore, that 
with respect to: a share'of6 annas 8 gundas, 
the defendant No. 4 stood forth, as an executor, | 
independently: -of the other shares’ men- 


tioned which he merely managed.on behalf of 


the four co-owners. 


- money was. borrowed, 


“The nial No. 4 was acting a’ an 
‘agent under a power- -of-altorney, dated - the 
16th December 1901; ‘executed in- his favour 
by three of the sons’ of Satya’ Krishna, namb- 
‘ly, Satyaanga, Satya Bhusan’ And Satyajit. 
It is stated in: the doctiment’ that’ he had 
authority to borrow money. Asa matter: of 
fact, he did borrow money and executed six 
-, handnotes, dated’ the 27th March’ 1903, (one 
handnote), 13th J uly 1903 (two hand- 
notes) ‘and’ the 25th September 1903, which 
date is borne by three handnotes. 

"In conjunction with these handnotes must 
be, considered the letters’of -which Exhibit 2 
may be taken as a specimen: In this lettér 
it is recited by Noba Gopal: “I have this 
| day (27th March 1993) borrowed from’ your 
tuhabil at Barisal by executing anote of hand, 
-tho sum of Rs. 5,000 for paying the Gate: 
“ment revenue for the March kist of hissa 
“5 annas15 gundas semindary No. 3940 belong- 
‘ing to Kamar Satya Bhusan Ghosal Bahadur 
and others: Edeposit with yuu’ the Agent- 
nim? showing that I am the agent of the‘said 
Ghosal Bahadurs. You will file the said 
` Agent-nam4 in Court, if called upon by me to 
doso; “when it will be required by me. T 
shall take back the original agent-nama from 
youafter taking out an attested copy from the 
Courtin which it will be filed, and ‘giving 
the same to you”. 

Tha plaintiff, from whom these overal sums 
PN Rs. 27,000, were borrowed, 
brought his suit to recover the E and, af 
‘the 4 defendants, the defendant No. 1 alone 
‘coutested the claim. ` an 

The Subordinate. Jadgé of Bakargany has 
decreed the suit against: the defendants 
Nos. 2, 3 and-4 and the estate of Satyanga 
Ghosal -represented by his minor son, the 
defendant NG: 1, who is tinder the core of 
Wards. 

“In appeal on behalf of the defendant No. 1, 
it has been contended by the learned senior 
Government pleader that, in -terms of the 
notes of hand; which are identical in all cases, 


 each;.of the defendants Nos.1 and 8, sad. cahendofendant No 4 bouad inicele 46 be 


wholly liable for the several amounts borrow- 
_ed, and that the plaintiff, although he kuew 
“who wore the principals for whose benefit the 
elected to treat’: the 
. defendant No.~4, Noba -Gopal; as- his sole 
.deblor, and;:in support of this general còn- 
tention, it has been urged thatthe letters, to 
which we have referred, were not executed 


fhe 


simultaneously with the several ‘handnotes 
but were the result of some after-thought 


whereby | the liability might be fixed on the 


“Kumar, principals for whom the defendant 
No..4 purported to have acted. 

, The point for, determination is a simple 
ones It has been found by the Subordinate 


J udge that the letters were written along with - 
the notes. of.hand. There is nothing. intrinsi- - 


cally "improbable in thia. finding, and no evi- 
dence has been indicated to us from which. we 
could safely infer that these papers were pre- 
‘pared on later dates. We have the, positive 
evidence of’ Noba Gopal that the letters were 
written with the notes of hand, that is to 
say, that they were executed by him as part 
of the same transaction; and, as. a result, 
the power-of-attorney, | dated the 16th 
December , 1901, was actually: delivered 


-into the hands of the lender of money: 


The circumstances in -which it. had. be- 
come necessary for. the defendant No. 4 to 
borrow these- large sums of money were 
perfectly. well-known_to the parties,- and it 


` ig not conceivable that a banker would ad- 


-yance money to an agent on the'latter’s per- 
gonal responsibility without looking to the 
principals also ás. ‘being liable for the repay- 
ment of the loans. 


-accounta of the plaintiffs firm,the defondant 


, to. the minds of all the parties.- 


a“ 


€ 


No. 4 was entered as the borrower,. but the 
.natural,explanation is that his name appeared 
in the notes of hand. 

Wi Àmong-a variety of reported: cases to which 
oun attention has been called, we may cite a 
decision: of this Oourt. In the- mattar of- the 
"Ganges Steam Tug Company Limatedi (1), where 


- Petheram, C.J., observed :— Ib is well-estab- 


lished lawthat 8 person who has made a 
epntract with an agent may, if and when he 
‘pleases, look direotly.to the principal, unless 
-by the terms of the contract he has, agreed. 
not to.do’so and that whether he was or was 


. not awarewhen he made the contract that” 
“the person. with whom he was dealing Was an 


agent only.” 

"We have already said that whèn the ei 
‘of. hand were executed, the reasons and ‘ne- 
-cessity for borrowing the money were present 
It was ne- 
-oessary to super add a personal liability on 
the defendant No: 4 because he was acting. as 
-executor to the estate of Saudamini, the per- . 

„0 18 0, Be ar 
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` judgments in Thomson ` 


It is true thst, in the © 


5 (acta 


Vk * “daa 


at Py + 
“gon moat interested in the ee of the : 
Ghosals to' the extent of. 6 annas 8’gundas.’ 

! The- case of Paterson v. Gandasequi. (2). iis 
been strongly relied upon, and reference haa 
alse been made to certain -observations-in the 

y. Davenport - (3) - 
` (Smiths’ Leading Cases 11th edition, Vol: 2, | 
379). . In: the first mentioned case,. the prince 


¿palin the présence of his agent inspected the 


‘articles, and selected such of them:as he rè 
“quired, and yet it was the agent whd- after- 
wards ordered the goods. The’ seller gave- 
‘orédit to him, and made the invoices in his 
name and'sent theni to him. On these facts, 

the Court held that the seller had ` elected’ tő 
treat the agent ‘as his sole debtor, and there- 
by ‘precluded himself from recoverings over 
‘against the principal. In other words, thè 
seller having trusted the agent: exclusively 
‘had’ elected’to treat him as principal in-law. 
This latter dase scarcely bears any ‘resombl- 
ance to the facts of the present case. The ` 
letters, which accompanied- the handnotes;, 
were handed“over to, and the ` powerit- 
attorney. deposited wie the plaintiffs with 
no ‘other object than-thst of enabling them 
to-‘retain in -their possession “indabitable 
proof‘of the fubt. that the monies had been 
advanced ‘on the credit of ‘the pence: 
D 

- In-Thoinson v. Davenport), the agent one 
Gage goods representing- that he bought 
‘thém on account’ of pergons resident in Sot 
land,. but he did not mention their ‘names, 
the seller did notenqaire who they were,-and 
‘he debited the agent. “It was Held that the . 
seller inight afterwards-sue the principals for . 
the price. This’ oase does not’ help the ap- 
pellants. - 

From these ‘and other oases - thee rules 
‘on the, subject of election have been deduced 
by -the learned commentators of Smiths 
Leading. Cases~ (Bd. 11, Vol. 2, pp. 391, . 
_892).- The first rale is’ that skera - 
A contracs with B without stating - himself 
to ba an agent, B may, on discovering his 
principal, élect between them. The second 
rule is the same where he. states himself tó 
-be an‘agent, but does not name bis principal, - 
and even where A names his principal, if the 
seller.does not, atthe time of making thé 


contract, trast the“ agent B exclusively. 


“a 15 East 63 ; 28: H.- Oo. 8.) 184; 18 R. R. 368. 
RO 9 B. & 0.78; 3 S. B. O.-(0. om 4 M. paa 
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The third rile’ ‘covers the ‘case if A state 
himself to be an agent, bat have no, prinċipal: 
he i is personally liable. 

These three rules are concisely summarised 
in section 233 of the Indian Contract Act, 
which provides that, in cases where the agent 
is personally liable, a person dealing with him 
may hold either him, or his principal, or both 
of them, liable, and, by way of illustration of. ` 
the section, the case is mentioned that where 
A. enters into a contract with B to sell him. 
100 bales of cotton and afterwards discovers 
that B was acting as agent for O, A may sue 
either B or-C. or both, for the price of the 
cotton. 

In this case, defendant No. ji i8. within the. 
second part.of the second Rule.. We have 
already said that the plaintiff did noť lend the 

, money to ‘defendant No. 4 alone, and that all 
the persons really to ba benefited were per- 
fectly “well-known. 

These observations dispose of the appéal 
on the ground taken by the learned senior 
Government Pleader. In his conclading 
address, Babu Ram Charan. Mitra adopted 
the arguments of the learned counsel for the 


défendant No. 2, though he did not urge them - 


when he opened his case. These arguments 
_ turn on a consideration of the provisions of 
the Negotiable Instruments Act, so far as 
they refer to. promissory-notes. Itis urged 
that the defendant No. 2 cannot be made 
liable on.the handnotes because his name does 
not appear on them. : z 


We do not think it necessary.to deal at any 


length with this question because -.the’ pro- 
missory-notes in this litigation do not appear 
to be Negotiable Instruments. If they are 
not negotiable, section 28 of Act XXVI of 
1881.does not.arise for consideration, nor. does ` 
section 4 of the Act apply to this case. In 
these handnotes Noba Gopal promised 
and held himself wholly liable to repay the 


`~ gums borrowed. There is no covenant that 


the repayment would be made to the plaintiff 
„Or to his order. There is no evidence- that, 

in virtue of any custom or usage, instruments 
of this ‘description were negotiable in the 
District of Bakarganj. Then, with, reference to 
the definition of section 4,we attach no import- . 
ance, to second illustration (b) upon which, 

ho doubt, some argument might be founded in 
favour of the learned counsel’s contention. 
It has been held, and is now settled law, that 
ew cannot control the pina meaning 
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of the’ words ofa statute. Lastly, the-de- 
fendant No. 2, on whose behalf this technical 
plea hia been raised, neither . defended. the 
suit in the Court below nor raised it in the 
grounds of appeal to this ‘Court. When he 
was examined, he very candidly said in 
‘ what is the reason 
for your not having filed a written statement 
in this case?” “When I believe that I owe the 
money, what is the necessity of increasing 
the costs by filing a written statement.” 
This was avery proper attitude for him to 
adopt, and we do not think that his 
liability is seriously contested at the pre- 
sent stage. 

A suggestion has been put forward by the 
learned senior Government pleader that the 
defendant No. 1 is perfectly willing to pay his 
own quota of ‘the debt incurred by Noba 
Gopal, and that the lady Apurba Kumari 
(widow ot Satyeswar Ghosal) should have 
been made a party to the suit by the plaintiff 
in order that the dispute - might be adjusted 
between all the co-sharers. 

"From what we have already found, it is 
impossible to allow the defendant No. 1 (who 
is said tobe the only solvent defendant) to 
pay his shareof the plaintiff's demand. The 
transaction-was entered into by the defendant 
No, 4 for himself, as executor, and as agent | 
for the thrae Gu- -sharers who, had given him 
the power-of-attofney, and one of thesa co- 
sharers was the father of defendant No. 1. 
In these circumstances, the joint lability 
cannot be distributed in the manner in whioh 
it is sought to be done, and it is, also, impos- 
gible to say thatthe plaintiff ought to have 
impleaded Apurba Kumari. The latter was 
not a party to any of the loan transactions. 
She was not livingin Oaleutta at the time, 
and, when subsequently imformed, she merely 
did not- disapprove of the action of Noba 


. Gopal. . 


In no view of the case, therefore, can 
the judgment of the Subordinate J nudge - 
be disturbed. The appeal is dismissed with 
costs..which are payable to the plaintiff- 


5 respondents. 


Appeal dismissed, 
: „ix No. 186 ov 1907. 
The judgment we have just delivered in 
Appeal No. 181 of 1907. will govern this sap- 
peal also. ~~ 
A special contention raised by the la pede 
Connsel on behalf of the defendant No, 2, 


had 


ra 
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“ Satya Bhusan Ghosal, is that, with regard to ` 


anptker property, the séparated share of two 


annas 73 -gundas of Pergana Selimabad, the ` 


défendant No. 2 wasnot interested as Jaradar, 


and that the power-of-attorney, of. the, 


16th December 1901, in favour of the 
defendant No.4, Noba Gopal, did not em- 
power him to, raise money or to pay off any 
dues in respect of that 2 annas 173 gundas 
share in which the defendants Nos. 1 and 3 
ware solely interested. - 


It appears to us, on @ reasonable constrac-. 
tion of the -power-of-attorney, that Nobs 
- Gopal was authorized by'the defendant No. 2 
borrow money generally for the manage- 
It contemplated a joint 
and reciprocal liability of the three defen-. 


ment of the estate.- 


dints. Sums might be borrowed for the ne- 


_cessities of any one or more of the defendants,,. 
The. -whole estate 
was intended to. bə managed including the 
ijaradari mahal, in which, the defendant No. 2 


and. on the credit of all. - 


was not interested. - 
-We do not think, th Stelaro. 
apportionment can ba made as, to the sepa- 


rate liability of the defendant.. No. 2, or 
that he should be exempted from the oper- 
ation of the -joint decree in favour ‘of the 


plaintif., . 


The appeal i is dismissed with costs payable 
to’ the plaintiff-résponderits. l 
| Appeal dismissed. 


- 





-ALLAHABAD HIGH COURT. 
Domi PATENT APPEAL NO. 45 OF ss 
oe ` December 23, 1909. 
' Present:—Sir J ohn’ Shani Kr. . 
` Chief Justice and Sir George Knox, Kr., 
Judge. 
HAZARI LAL- -DEFENDANT —APŠRLANT 
cersus 
_ DURGA PARSHAD—Prarytrrr— 
RESPONDENT. 


Pre-sin ption—Wajib-al-arz— Oonatruction—Contract 
or custom., ` 

Wheres a Wajib- dass said: “Ainda jari rakhna 
rawuj shufa ka humko manzur hai?” Held, that it was a 
record of tha existence of a custom of pre- emption 
which the co-sharers wished to continue. 

Tusaduk Husain v. Ali Husain Khan, A. W. N. 
(1908) 120 ; 5 A. L. J. 470, distinguished. 


Appeal ‘against the decree of Mr. Justice 
Aikman, dated the 2ad of April, 1909, under 
section Ji of f the Lettérs Patent. - 
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that any 
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The jade went of Mr. J ustice Aikman. + 
was as follows:— ` f 

“The sole’ anestion for. decision in this 
appeal,. which arises out of a suit for pre- 
emption, is . whether the clause in. the 
Wajib- ul-ars, upon which the plaintiff’s claim 
to pre-empt 15 based, is as held by, the Court, 
of first instance, the record of a.custom or; 88 


- held by the lower appellate Court; the record 


óf a contract. After carefully. considering, 
the terms of clause 8 of the Wajtb-yl-arz, 
which contains the passage relied on, I think 
the interpretation put upon it by the first 
Court is right. ' In that passage the co- 
sharers say: For future we wish to continue. 
the custom of pre- -emption,.’ the. words in 
‘the vernacular are ‘Ainda j jari rakhna rawa). 
shufa ka hamko manzur has”. I think the only. 
inference to be drawn, from ` these words is __ 
that there was in existence a custom of pre~, 
emption which the co-sharers wished to con~ 
tinue to prevail just as they might hav 

agreed amongst-themselves to abrogate it by, i 
convenanting not to enforce it in fature. The 
mere statement in the clause that up to that 
time there had been no suit for pre-emption 
instituted and decided does not show that 


- no claim of pre-emption had been made and 


allowed. The case relied on by the learned 
Subordinate Judge is clearly distinguishable 
‘from the present. I allow thé appeal and, 
setting aside the decree of the Court 
below, restore that of the Court of first in- 
stance. . The appellant will -hate his- costs 
here and in the Courts below. 

Mr, Sital P; ‘ashad Ghose, for the Appel: 


Mr. L. M. Banerji, for the Respondent. — 
Judgment.—the solitary question 


| before us for consideration in this Letters 
_ Patent Appealis whetherornotthe Wayrb-ul-arz 


rightly, construed records a pre-existing ` 
custom of pre-emption. ‘fhe Court of first 
instance decreed thé claim for pre-emption as 
brought. The Subordinate Judge reversed: 
that decree. In dealing with the ` question 
before us, which was also before him, he says 
that the finding on tbis issue depends on the 
construction of the pre-emptive clause in the 
Wajib-ul-are of the previous settlement and if 
that clause contain a record of the custom of 
pre-emption, the plaintiff i is certainly entitled | 
to claim the property in dispute by right-of 


~ pre-emption, but plaintif can have no such 


right if the said pre-emptive clause contains 


` 
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simply a’ covenant for pre-emption as that 
covenant came to an end on the expiration of 
the previous settlement and was not renewed 


in the dastur dohi of the present settlement.” - 


In appeal the learned Judge of this Court 
took- into consideration the words of the 
Wajib- ul-arz which are as follows :— “Ainda 
iari rakhna, rawaj 
hai.” He interpreted these words. as 
amounting to a record-of the existence of a 
custom of pre-emption which the co-sharers 
wished they would continue. We agree with 
the interpretatoin thus put upon the Wajrb-ul- 
arz. It has been contended before us that the 
words containedin the Wujib-ul-ars do not in 
reality differ from the words contained in the 
particular Wajib-ul-arz which was considered 


‘ in the case of Tassadduk Husain Khan v. 


Ali Husain Khan (1), and that as in that case 
the words there used were held to indicate 
the making of a contract: only'amongst the 
co-sharers and not the keeping alive of a 
pre-existing -custom, we should in this case 
construe the Wagib-ul-arz before us in the same 
way. Now the Wajib-ul-arz, referred to in the 
case of Tassidduk Husain Khan v. Ali Husain 
Khan- (1), does différ in one material respect 
from the Wajib- ul- arz before us. Between 
the words ‘ ‘rawaj ” and “shufa” ‘there comes 
in the important word “hag: To that decision 
one of us was a party and if was pointed out 


- that every question of the kind must be 


governed by the language which is to be 
found in the documents under which rights 


of the kind arise and the case law rarely is 


‘of much: assistance to the Court in determin- 


“ae costs. 


4 


ing such questions. This has been repeatedly 
laid. down. In the present case we are 


-concerned merely with the language of the 


Wajib-ul-arz before us. We have no donbt as 


to what the meaning of this Wajib-td-arz is, 


namely, that there was a pre-existing custom 
of pre-emption and that the persons who 
dictated that Wajib-ul-arz did intend that that 
pre-existing custom of pre-emption should 
continue. We accordingly dismiss this appeal 


5 Appeal dismissed, 
0 awe. (1908), 1905 5 A L. J. 740, 


i 
| ` i, 


shufa ka hamko manzur” 


CALOUTTA HIGH COURT. 
Seoonp Civit Arrear No. 397 or 1909. 
December 16, 1909. 

Present :—Mr. Justice Harington and 
“Mr. Justice Chatterji. 

. SYED MOHAMED MEHDI HASAN 
KHAN AND ANOTHER — PLAINTIFF3— 

APPELLANTS : 
versus 
PHUL KUAR MAHTON AND oTHERS— 


DEFENDANTS — RESPONDENTS. 
Limitation Act (XV of-1877), 8. 22 and Sch.II, art. 120 
—Declaratory suit—Suit for declaration that de- | 
fendants’ rent was higher than appeared on record-of- 
vights—Oontinuing cause of actian— Substitution of 


- assignee of original plaintiff —Limitation. 


The cause of action for a declaration that the rent 
payable by the defendant is higher than what appears 
on the record-of-right is nota continuing cause of 
action, as the right for a declaration arose when the 
contrary assertion was firat made, 

Therefore, where the original plaintiff in such a case 
brought his suit within six years from the publication 
of the record-of- rights, but, he having assigned his in- 
terest, the assignee’s name was substituted in the 
record after the expiry of more than six years from 

the publication of the record-of-righte: Held, that the 
apa was barred by limitation under section 23 of the 
imitation Act.— 

Sheikh Abdul Rahman v Sheikh Amir Ali, 11 0. W. N. 
621 (F. BJ); 84 O. 612; 5.0. L J. 486; 2 M L. T. 818, 
followed” 

Appeal from the decree of the Sub-Judge 
of Saran, dated November 11, 1907, affirming 
that of the Muysif of Chaptra: dated May 27, 
1907. < 

Facts.—The suit was for a declaration 
that the jama payable by the defendants in 
respect of a certain holding is Rs. 24-14-6 
and not Rs. 17-9-3 as entered in the late 
cadastral survey khatian. .The present plain- 
tiffs are the assignees of the parent estate to 
which the holding appertains. One Gopal 
Das, itis alleged, had purchased the said 
estate and the present suit was brought by 
him on Septembar 5, 1905! Later on, he sold 
the same to the present plaintiffs and the 


‘names of these latter were substituted in the 


record-in the place of Gopal Das on April 11, 
1907, that is to say, after the expiry of more 
than six years from January 25, 1907, which 
isthe date of the final ablication of the 
record of-rights under Chapter X of ‘the 
Benga- Tenancy Act. -- 

Thelfirat Court dismissed the suit on the 
plea of limitation as wellas on the merits. 

Before the lower appellate Court, it- was 
contended on behalf of the plaintiffs that the 
cause of action was a recurring one, and that 


` 
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TAMIZUDDIN. KHAN V. KHODA NAWAZ EHAN. | 
“it arosa from year to year, from the date of Rahman v. Agee Als (1), is binding on is: 


- thefinal publication of the record-of-rights: The substitution in this case wis -not done 


But that Court overruled that objectionand ` within -the time allowed - by~ scction” 22- 
held that the cause of action arose on the ofthe Limitation Act: `The snit-being barred, 
date of the final publication of the record-of- this appeal in consequence must be dismissed 
rights. That Court also held that although | with costs. et 

the suit was originally brought by Gopal Das ea deseo’ 


- within the period - of. limitation, yet as the < 3 ESES 
_ present plaintiffs, who were in no sense the ’~ : Laa > A rooms 
. legal representatives of Gopal Das, were sub- 
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CALCUTTA HIGH COURT. 


stituted after the expiry of six years fromthe | Seconp Crvu, APPEAL No. 4838 or 1908. ~ 
date of the publication of the record-of-rights, - ~ November, 19, 1909. b 
. the suit as regards them must be deemed to .~ _ Present: — Mr. Jasco Caspersz and — k 
have been instituted when they were made - Mr, Justice Doss. ; ih 
‘parties and not when thé suit was originally ` .TAMIZUDDÍN KHAN AND “OTHERS — 


instituted by Gopal Das, and that,-therefore, - 
‘underthe Full Bench case of Abdul -Rahman versus a — 


PLAINTIFFS — - APPELLANTS 


v, Amir Aly (1), the suit should fail.'It, there- . KHODA NAWAZ KHAN AND.0THKRS— `’ 


fore, comfirmed the decree of the first Court. 


DEFENDANTS— RÉSPONDANTS. ` 


"Thé plaintiffs appealed to the High Court. ME e S a ad 1885), e.” 86, eub- 
7 IORS a 8 — Incumbrance, meaning 
Passi ee ae ag dk ra _ , of —Bale of portion of non-transferable holding not an . 


snoumbarnce, a 


Babu Lal Mohun Ganguly, for the Re- Ab incumbrance means anything that restricts’ of 


spondents. 


limits the rights of the tenant and notanything which 


. Judgment.—iIn on enion this appeal amounts to an absolute extinction of his rights. 


-Should be dismissed. The learned Vakil for 
tthe appellants has-applied for leave to with- 


ke Therefore, a sale of a portion of s non-transferable 
holding i is noban incumbrance within the meaning of 
section 88, snb-sections (6) and (7) of: the Bengal 


~ draw. the appeal and we do not thinkit would Tenancy Act. T 
- be fair to the other side to grant that prayer. - Jageshwar Mozmdar y. Abed Mohamed. Birear, 3 


The only point taken in support of the 
‘appeal is whether the action “was barred by... 


the statute of limitation, 


a declaration that it might be declared that 


the rent payable by 


O.W.N. 18, explained? 

Appeal from the decree of. the- Third- : 
Sub-J udge of Mymensing, dated November 24 
1907, reversitig that of the Additional Mungit 
. of Kishoreganj, dated February 18, 1907. 


The action was for 


the defendants was 


Res. 24-14-6 and not Re. 17-9-3 which appeared » Moulvi Serajul Islam, for the Appellants. 6 


on the record-of-rights. 


prayer that the entry in the record-of-rights 


Babus Dwarka Nath’ Ohuckerbùtty and. 


There was also a Romesh Okandra Sen, for the Respondente, 


J udg ment.—tThe facts giving rise to 

might be declared to be incorrect. The record-- . 
of-sightatras published onthe 25th Jane 1901. this-second appeal may beshortly. stated thùs. 
The present suit was brought on 5th Septem- The defendant No. 7 was the tenant of a 
ber 1906, but that was not brought by the - certain non-transferable holding. He sold-14 
‘present appellants, He was substituted on kauris out of-his holding to the defen- 

‘the 11th April 1909, that is to say, after’ the dents Nos. Jto4 The landlord declined to . 

time allowed by the statute of limitation. recognise that transfer but accepted a 


It is argued that the cause of action namely surrender of the 1} kauris from the defen- . © 


a declaration for the amount of rent isa con- dant No. 7, and- then -settled the same, by 
-tinuing cause of action, but we are unable to - Meansofaregistered gabultat, with the plain- 
‘take that view. We think thatthe right for tifs who, however, failing to obtain possession 
` a declaration-arose wher. the -contrary abser- - from the defendants Nos. I to4, brought their 


tion was first made. 


` 


suit to recover khas possession. ‘of that area on 


. Then with regard to the prayer that the #djudication of their title thereto. 


entry in the record-of-rights may be declared ` The first Court decreed the suit in full. 
* to be incorrect, the Full Bench case Abdul O? appeal to the Subordinate Judge, the 
(1) 11 0. W. N. 521; 340. 618 ;50.L. J. 486 ; 2 decision of the first Court has been reversed; 


. M. L. T. 312 (F. B.). 


_ the sale by the aa No. 7 to the’ defen- 


~ 


£ 


ha 
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dants Nos. 1 tp 4 bas been-held to be an. in-. 
cuinbrance within the meaning- of section. 
86 sub-section. (6) and: (7) of the Bengal. 
Ténancy. Act. 


rior landlord and th at these defendants have. 


a right of occupancy in their purchased land; ` 


- In second appeal by the plaintiffs, who, as 
we: have . already, mentioned, are. the new 


acceptance: of the surrender by the defendant 
No. 7, thecontentions are, substantially, these: 
Shae the sale by the defendant No. 7 to the 


defendants. Nos. lto 4 is-‘not an. ineumbrance : 


wifhin the meaning of the section (86), thatthe 
surrender ofthe, 1} kauris was valid even 
without the consent of the defendants Nos. 1 
to 4, and that:the: further reliefs granted by 
the Subordinate J ndge, as to the liability for 
payment of rent and: the. declaration of the 
occupancy right of the defendants Nos, 1 to 4, 
cannotbe sustained, 

The Subordinate Judge-has anank the 
definition’ of, “incumbrance” in section 161 
of the Rent Law. That definition was imposed 
by the Legislature for the purposes of Chapter 
XIV and runs thus: “The term incumbrance,: 
used with. reference to a tenancy, means any 


lien, sub-tenancy, easement orolher right or 


intereat created by the tenanton his tenure 
or holding, or in limitation of his own interest 
therein.” 

There is no other definition. of “incum- 
brance” available to us; but we may ‘mention ` 
that in the Transfer of Property Act where 
also there is'no definition of the words the 
meaning attached to it in the ~ Conveyancing 
Act of 1881 has been accepted, namely, ao 
mortgage-in-fee, or fora less estate, and a 


trust for securing money anda henandacharge- 


of a portion; annuity or other capital or 
annual sum.’ 

“Now, can it be said that the ‘incumbrance ” 
' -in section 86 of the Bengal Tenancy Act 
includes- a sale of a portion of & non-transfer- 
able holding. In Jogeshwar Mozuwmdar v, Abed 
Mahammad  Sircar (1), there is an 


observation by the learned Judges that- 


“aw lease just as much as a sale, gift or mort- 


gage, must come ‘within the. meaniug of the. | 


word ‘incumbrance.’ ” An incaumbrance would 
seem to mean anything that restricts or limits 


the” rights of the patnidar, and interferes 
(1) 3 C. W. N, 18 


= 


` 
4 - 
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- The, Snpordinate’Judge: has ` 
further declared that rentfor1} tauris must 
be paid by the defendants Nos. 1to-4 tothe supe-. 
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with hisenjoyment of the subj eot of the putni.” 
This observation, however, is not conclusive 
in the present circumstances. The attention 
of theCourt in that case was primarily direot- 
ed to the question whether a lease amounted 
to an ‘“incumbrance.”* We entertain no doubt 
that if the defendant No. 7 had created a 
sub-lease of his own interest, that would have 
amounted to an GA brah within the 


d . -meaning of the sub- section (6) of section 86, 
tenants ‘under the superjor ` landlord after ` 


bat we are here dealing with the case of sale. 
To enable the defendants Nos. I to 4 to fall on 
sub-section (6), is must be shownthatthe sale 
to them was a valid sale; and further, the dis- 
cussion as to the validity of that sale and the 
resultant interests arising therefrom, must 
be limited to the position of the ANANE Ba 
and transferees, and not to the position of the 
superior landlord, still less, to that of the. 
plaintiffs i in the present suit. Now, the hold-. 
ing of defendant No. 7, was non-transferable 
and the limitation of ihe interest of the trans- 
feror, so far as the 14 kauris transferred is 
concerned, amounted to an absolute extinction 
of his right in that land as between himself 
and thedefendants Nos. 1 to 4. The transferees 
may,in concievable circumstances, have a 
a right. to retover the purchase-money if 
the transaction -of sale be held to be invalid. 
‘But as regards the 14 kauris with which we, 
. are now desling the interest in the same 
passed completely to. the transferees. 
That transfer therefore was not a limitation 
of the tenant’s interest, so far as the defen- 
dant No.7 was affected but a complete extine- 
tion of his interest restricted to the 13 katiris. 
There is no reported case exactly in point; 
and although we have been referred to 
certain authorities in the course of the argu- 
ment, in view of the observations we have 
made, we think that the judgment of the 
Subordinate Judge cannot stand. It is accor- 
dingly set aside; the plaintiff’s suit is decreed 
- and the judgment of the first Court will be 


oo with costs in all the Courts. 


Appen allowed, 
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- MADRAS HIGH COURT, 
- Sgooxp Orvin APPRAL No, 687 or 1907.. 
November 30, 1909. 
' Present: —Sir'Ralph Benson and ' 
~- . Mr. Justice Abdur Rahim. ' zs 
: VENCATRAMA. AIYAR AND ANOTHER— 
APPELLANTS 
versus 
1,.THE SHEORETARY or STATE For 
INDIA In Couxscit, REPRESENTED BY 
“THR COLLECTOR or TANJORE, 
2. “VENCATACHELLAM PILLAY— 


RESPONDENTS. 

Adverse posesssion—Sutt ` against a A for 
recovery of'a tank—Acts constituting adverse posses- 
sion—Enjoyment of fruits and flowers on the -banks 
of the tank—Removal of silt fromthe tank—Hniry of 
tank in Settlement Register as poramboke, effect of— 


Burden af proof: : 
’ The mere enjoyment of fruits and flowers on the. 


hanka-of a tank and of fishery in the tank for even 
80 and 40 years, will not, as against Government, 


indicate ownership, as Government generally allows É 


villagers -guch enjoyment in small villages, and the 
non-interference of Government with such enjoy- 
ment does not imply oa danial of ownership of 
Government or abandonmiént by Government of its 


. ownership. 


The Secvetary of State for ‘India v. Manyeshtwara 


T Krishnayya, 28 M. 257, at p. 285, followed. 


The ‘clearing . of © silt from a tank, and thé con- 


struction of masonry slnices in it by a person and- 


the possession and enjoyment of the tank adversely 
to the Government for 80 or 40 years raise & 


_ presumption of ownership in favour of that person 


and shift-on to Govérnment the burden of showing 


` a title or that it was in possession at sometime within 


60 years prior to suit., 
. Ifthe Government fails to prove that it was ever 


in possession of the tank, that person’s possession ‘ 


should be presumed to have continned for more 
than the statutory period and to have establish- 
ed a title by, prescription. 

The mere entry of the ‘tank in the Paimash and 
Settlement Registers as Government poramboke is in- 
sufficient to prove that the tank is the property of 
Government.. 

Anangamanjari Ohowdhrani v. Tripura Sundari 
Chowdhrani, 14 0. 740 at p.748, referred to. 


Second appeal against the decree of the 
Subordinate Judge of Tanjore in A. S. 
No. 1382 of 1905, presented against the decree 


-of the District Mungif of Tiruvalur in QO. S. 


No. 847 of 1904. 
Mr. T. R. Ramachandra Atyar, for the 2nd 


- 


- Appellant. 


Mr; 5. Srinivasa Asis and Mr. Subramanya 
Atyar, for the Appellants. 
The Government Pleader, (Mr. 0. F. Napier), 
for the Ist Respondent. 
_ Judgment.—Inthiscase the plaintiffs 


_ INDIAN CASES, 


VENCATRAMA AIYAR V. THR SECRETARY OF STATE FOR INDIA. 
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prayed for a declaration that they are the 


‘owners of the tank described in’ the: plaint, — 


and for recovery of its possession, and for 
damages against the Secretary of State for 
India because hisagent the Collector has leased 
out the aloe flowers on the banks of the tank 
and thus invaded theirrights. The Courts below 
have found against the plaintiff's title, and 
they appeal. Their claim is founded on two 
ground tiz., (1) that as sole mirasitdars . 
of the village they have by ‘immemorial 
custom an execlusive right to all the poram- 
boke lands of the village, and (2) that they 
have been in exclusive possession and enjoy~ 
ment of the tank for over the statutory period 
adversely to the Government and that they 
have thus acquired a title to it by prescrip- 
tion. We think that the title of the plaintiffs 
by adverse possession is established - by : the 
evidence. Nodoubt their enjoyment of the © 
aloe flowers and of the fishery in the tank 

for the past 35 or 40 years, if it stood’ alone, 
would not indicate ownership because, in fact, 
Government everywher e, and especially. in 
Mirasi villages, allows the villagers: to take 
fuel and grass, and wild fruits, and flowers 
from the poramboke and other. waste lands 
of the villages and allows them in many cases 
to enjoy also the fish of small tanks. The 
non-interference of Government with such en- 
joyment does not imply a denial of-the owner- 
ship. of Government or an abandonment by Go- 
verjment of its ownership. The Secretary of 
State for India y. Manyeshwara Krishnaya(1). 

But in the present case we have much more. 
It is proved by the evidence that the pre- 
decessor-in-interest of the plaintiffs expended 
large sums in clearing silt out of the tank and 
constructed masonry sluices in it for re- 
gulating the inflow and outflow ofits water. 
These are acts ofa kind which raise a pre- 
sumption of ownership in the person doing - 
thém and are sufficient to shift to the defen- 
dant the burden of explaining away the acts 
andthe ordinary inferences arising from such 
acts, and showing a title in the Government. 
There is not, however,a shred of evidence, oral 
or documentary, adduced by -Government-in 
this case.. There is merely the allegation in 
the written statement that the tank is entered 
in the Patmash and Settlement Registers as 
Government Poramboke.. Such entry: is, 
of course, insufficient to prove that the tank 


is, infact, the property of Government, 
(1) 28 M. 257 at pp. 285, 286, 


+ 
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The Colleotor, examined on interrogatories, 
admits that the Government has neverat any 
time executed any repairs to the tank. He 
does not say that they havé ever exercised 
any act of ownership in regard to it nor does’ 


he attempt toexplain how it happens that the: . 


plaintiffs, 
cleared ontits silt and have constructed 
masonry sluices init. He does not say that 
these acta were done with the permissions of 
the Revenue authorities, or even that such 
‘acts arein that District often allowed by 


‘Government at the request of the villagers as 


if not owners of the tank, have : 


theupkeep of the tankis to their advantage. 


The record gives no idea of .the size or 
character of the tank, but” the ‘(Government 
‘Pleader and Vakil for the plaintiffs state that 
it is a small village tank of about 14 acres in 
extent, not used for irrigation, but used for 
drinking and bathing purposes, such a tank 
fay: well be the-property of the villagers in 
common, or of private persons. 

‘We think that the evidence on the gêng 
_ points to the conclusion that the plaintiffs 
have been in possession and. enjoyment of tho 
“tank adversely to- Goveramant for 3) or 4) 
years, and this is sufficient to shift to Govern- 
ment the onus of showing that .Government 
has been in possession at some time within 
60 years prior tothe suit. There is no evi- 
dence that Government was ever in posses- 
sion of it. We must, therefore, hold that the 


‘plaintiffs’ possession should ba presumed -to 


have contintied for more than the statutory 
period and that they have established their 
title by prescription ` Anangamangart Ohow- 
drani v. Tripura Sundari Ohowdhrani -(2) 
8. A. No. 1434 of 1904 and S. A. 
No. 576 of 1996, not yet reported. In this 
view it is not necessary to go into the ques- 
tion of the plaintiffs’ alleged right, as mirasi- 
dars. 

We declare the plaintiffs’ ‘right tov the ak 
and its banks as.against the defendants and 


-give them a decree for its recovery and for 
-mesne profits at the rate claimed, Rs. § per 


annum, from 1901 until delivery of posses- 


sion or 3 years from this date whichever- 


event first occurs with costs throughoutagainst 


- the Ist defendaut. - 


Three months’ time is allowed to the Ist 
‘defendant to satisty the decree. 


ee A. a Appeal alia. 
(2) 140, 740 at p. 748, 
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MADRAS HIGH COURT. 
Seconp CIL Appa No. 1177 or 1907. 
November 25, 1909. 
Present :—Sir Arnold White, Chief Justice 
and Mr. Justice Krishnaswami Aiyar. ` 

THAMBALLA VEERAMMA AND OTHERS 

_ PLAINTIFP3—Å PPRLLANTS 
versus 

THAMBALLA PALUR SUBBAMMA 

AND OTHERS—DkFENDANTS—RESPONDENTS, : 

Osvil Procedure Code(Act XIV of 1832), as. 13, 206 — 
Decrees not in accordance with judgment—Clerical mig- 
take—Application to bring decree snto conformity 
with gudgmsnt—Dismissal of application—Subszquent 
suit for declaration of the mistake whether mrintainable, 

The plaintiff sued for a declaration that he was en- 
titled to certain lands which were in the defendants’ 
possession as the result of a clerical mistake ina 
decree in a, previous suit to which he was a party. 
A previous application in that suit to bring the decree 
into conformity with the Judgment was rejected by 
the District Judge, which order was confirmed by the 
High Court in revision: 

Held, that as the said order was an adjudication on 
the very question which was raised in the present guit, 
the guit was barred as res judicata. 

: Jogeswar Atha v. Ganja‘ Bishnu Ghattack, 8 C.W .N. 
473, distinguished. 

Second appeal against the decree of the 
District Court of Cuddapah in Appeal Sait 
No. 96 of 1906. presented against the decree 
of the Court of the District Munsif of Prod- 
datore in Original Suit No. 155 of 1905. 

Judgment.—We are constrained to 
hold that the District Jadge was right. 

- The plaintiff asks for a declaration that 
cova lands to which he alleged he was en- 
titled are in possesssion of defendants Nos. 1 
and 2.on account of a clerical or an arith- 
metical error or by mistake. The error or 
mistake is alleged to be a mistake in the 
decreo of the Court of first instance in a former 
suit in which the lands in question were in 
dispute and in which a decree was passed by 
the Court of first instance which, for the pur- 
pose of the point we have to decree, we assume 
to have been not in accordance with the 
judgment of the Court: 

The question as to the alleged error or 
mistake was raised for decision before the 
High Court on an application by way of re- 
vision to: set aside an order of the District 
Judge to .bring the decree into conformity 
with the judgment, and it was held by this 
Court that there. the case did not come 
within section 206 of the Code of 1882, that 
is to say, it was held that there was no dis- 
crepancy between, the „Judgment , and the 
decree, 
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VASHA CUTHIYAKATH v. ASHI EALAKATH, 


_- . This is an adjudication: on the very ques: 
' tion which i is raised in ‘the present suit. 
It is not necessary for us to consider 
. whether we should be prepared to follow 
Jogeswar Atha v. Ganga Bishnu Ghattack (1). 
It seems to us that oase is clearly distinguish- 
able, as there had been’ no ‘previous ad- 
‘judication on the question of alleged. error or 
mistake. 
We .,dismias the second ena but i in ae 
circumstances, withont costs. - 
rs Appeal dion ved 
AL 3 C, W. N, 478, : 


1 
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Ja MADRAS HIGH COURT.. 
_AppRAL AGAINST APPELLATE ORDER No. 5 
bi ` or 1908. 
o _ December 10, 1909. 
l Present : :—Mr. Jasties Benson and 
Mr: Justice Abdur Rahim. ` 
* VASHA KUTHIYAKATH UDUMAN 


- HAJEE AKD a ae : 


_— 


ASHI KALAKATH H MAMIKUTTI— | 


DEFENDANT— RESPONDENT. f 
Raecution—Application in accordance with law— 
Assignment of decree by some of dacree-holders to one of 
them—Refusal of those who did not assign to join assignea 
in ewecution—Fatlure to oe validity of assignment; 
effect of-—Parties. 
Some of thé deoree-holdera in a suit aii the 


' decree in favour of one of them. The others having 


` refased to join the’ assignee in execution, he applied 
for execntion making them defendants: i 

Held, (1) that this WAS on Dp anan accord- 
ance with law ; 

(2) that the 'tailure of (ie assignee deoree-holder tó 
prove the validity of the-assignment did not make 
his application any the less in accordance with law. 

- - Sreepada Brahmayya Pantulu v. Parasaramayya, 12 
~ BML L. J; 848, referred-to. 

Appeal against the order of the District 
Court of South Malabar, dated 80th Septem- 
ber 1907 in Appeal No. 468 of 1901, present- 


ed against the’ order of the District Munsif 


of Ponagi in E. P. No. 357 of 1907 in Ori- . 


ginal Suit No: 798 of 1901. 


(+ Mr T. R. Ramachandra ‘Atyar and Mr.. 


T. R. Krishnaswams Atyar, for the Appellants. 
_ Mr. J. L. Rosario, for the Respondent. 


J udg ment.—Wwe do not think that 


. the view taken by the District -Judge is cor- 
rect. The lst appellant ‘was one of the joint 
decree-holders and claimed to have an assign- 
ment from’ some of the others and alleged 
that the rest refused to join him aad he, 
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therefore, made them defendants. Tti is diff- 
cult to see how he conld ‘have proceeded, 
with a view to obtain the fruits.of his decree 
otherwise than in the way he did. | The fact 
that he failed to -prove the validity of the 
assignment, does not, in our opinion, show 
that his application - was not in accordanca 
with law. ; 

Sreepada Brahmayya Pantuls” v. Para, 
suramayya (1). 

We must, therefore, set’ aside the order of 
thelearned District J ndge and restore that, 
of the District Munsif with costs i in this and 
in the lower appellate Court. 


Order set aside, 
- (1) 19 ME. I. J, 843, 
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‘ALLAHABAD HIGH COURT: -~> 
Frest Civit APPRAL FROM Orpen No. 82 OF 
-~ 1509. ; 
: December 21, 1909:- : 
| Prananti Bit George Knox, Kr., Judge, ’ 
"3 and Mr. Justice Piggott. , 
SHAMBHU NATH’ AND ANOTHER— 
Pe eae i 
THE SECRETARY a “STATE ror INDIA. 
"a PLAINTIEFS——RESPONDENTS, : 

Civil Bo Code(Act V of 1908), Ô..4l, R. 19— 
Appeal dismissed far’ default—Restoration Duty of 
pleader—Duty of Court—Practice. 

It is the duty of the pleaders appointed by the 
parties to be present and to be ready to proceed * 
with the -appeal when it is called-on for aa 
It ig in no way the duty of the Court to- send 
for the pleaders or to see whether thay find it. 
convenient or not to come to Court. 

First appeal from an order of the Judge 
of Small Causes at Cawnpore, dated the 
-24th of April 1909. ` 

Mr. Harendro Krishna Mukerjeo,. foe the 
Appellants. 

Mr. Ryves, for the Respondent. 

Judgment.—tThe appellants now 
before us were appellants in an appeal. 
pending in the Court of Samll Canses at - 


4 


- Cawnpore. Upon the appeal-being called on. 
‘for hearing, no pleader , was at the time 
_in Court preparéd to argue. the case for the 


appellants. The Small Cause Court Judge 
thereupon dismissed the appeal. The appel- 
lants then went to the Small Cause Court 
Judge and asked for an order restozing the - 


appeal for hearing under Order ‘41, Rule 19. 


of the. Code of. Civil Procedure, 1908. The 
Court refused to re-admit the appeal and 


Vol.-¥] “4 
COLLECTOR OF MUTTRA 0. AHMADI BEGAM. 
gaye as 'TƏAGONS,. for. refusal that it found 


that none of the ‘applicants’ pleaders were. 


ready to proceed with the appeal, as no. fee 


Was “paid to them. This appears to us from- 
the record to be hardly an accurate represen-- 


tation of the state of the. case. One of. the 
applicants’ pleaders namely Ram.Sanehi Seth 
has filed a certificate duly signed by him 
_ stating that the full fee was.paid to him. on 
- the 15th of July 1908, -whieh was long: -before 
the date fixed for hearing. the appeal. There 
is also an -affidavit by the- attorney for one 
of the ‘applicants supporting the. statements 
“seb out in the certificate. This affidavit has 
not ‘been-traversed, Were it not that we feel 
` some” doubt whether the learned Judge: did 
not misunderstand the statement made to 
him, we, should, not have, re-admitted this 
appeal. ‘It i 18 the daty of the pleaders appoint, 
ed by- the parties to be -present and to be 
: ready to proceed- with the appeal when.it,ig 
called on for hearing. Itisin no. way, the 
duty of. the Court to send for.the pleaders or 
to see whether they find-it convenient or not 
to come to Court.. Ab the same time we do, 
not wish to interfere with the discretion if in 
any particular case it relaxed this rule:. We, 
therefore, allow the appeal set aside the onder 
of the Court below and- grant an order re- 
admitting . the appeal. provided. that the 


appellants pay into Court the costs. of the 


previous appeal within three weeks. of this 


date, -Such costs not to be the costs in, wl 


x 
case, 2 
s ¿è? 
ae 
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Appeal allowed. l 


rr 
* 





. 
Wa 
s 


ALLAHABAD HIGH COURT. 
“First Civiu APPRAL No. 211 or 1908. 
_ December 20, 1909. 
Present: —Sir John Stanley, Kr.,. 
Chief Justice and Mr. Justice. Banerjee. 
Tae COLLECTOR or MUTTRA as MANAGER 
OF THE-Court OF WARDS or THE ESTATE oF 
KUNWAR MAHOMED EAETMED ALI 
i KH AN—DEPENDANT——ÅPPELLANT 
VETsUs 
Bibi AHMADI BEGAM——PLAISTIFE— 


RESPONDENT. 

| Coate—Pleader's fee-—-Surt withdrawn. 

Where a suit is not decided on the merits eu 
contest’ but ia withdrawn, the Court acts rightl 
awarding the defendant only half his’ pleader’s 
‘fee as-coste. . 


First - appa! from -the decision of the 
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Additional Subordinate” Judge of Aligarh, 
dated the 15th of May 1908. 
Mr. Ryves, for the Appellant.. | 
_ Mr. Shaffuszaman, for the Respondent. 
Judgment.—tTho only question in 
this‘appeéal is whether the Cdurt below was 
right in allowing to the appellant half his 
pleader’s, fees and not the fall amount of 
certified fees. In awarding: costs ag 
between: party and party the Court was 


‘pound’ to follow the. provisions of rules 


456 and 457 of the Rules of the 4th of April 
1894, Under the former-rule a party entitled 
under a decree to be paid costs in a suit by 


-another party shall not be entitled to a larger. 


allowance for legal practitioners’ fees.in the 
suit than the fee mentioned in Rules 457 ta 
457;and Rule 457 prescribes a scale of fees, 
hick is the scale now claimed, only in anits 


- or appeals which are decided on the merits 


after contest. This:cdbe was: not decided on 
the merits after contest: but the suit was 
withdrawn. ‘Under these circumstances, the 
Court below was: right in not allowing fees 
asin & suit decided’ on the. merits after 
contest. The right scale of fees in such a 
case is the scale allowed-by the Court below. 
We, eee dismiss the appeal with: costs. 
Appeal adie ` 
: “MADRAS HIGH: COURT. 
SECOND Crvu, APPRAL No. 576 op 1906. °° 
‘September 15, 1909. i 
Present :—Mr. Jastica Munro and 
Mr. Justice Abdur Rahim.” ii 
M. KRISHNA ATYAR-—APPRLLANT” | 
7 versus 
Tas SECRETARY or STATE ror 
INDIA 1x COUNCIL, REPRESENTED 
BY THE COLLECTOR or TINNEVELY— 


RESPONDERT. 

Buit against’ Becretary of State for possession of 
land—Proof of possession by plaintiff within twelve years 
before suit—Burden of proof on defendant to prove 
possession ‘within 60 years before suit-—Qlassrfication 
of lands.tn Settlement Register’ as natham poramboke, 
effect of—Nature of declaratory relief atwardable to 
plaintif — When plaintiff entitled to a declaration of title. 

The mere classification oflands by Government ag, 
natham poramboks has no legal effect whatever, except 





in go far as it may be regarded an assertion of 


title. 
Kothai Mahomed Meera Moideen: v, Secretary of 
Btate for India in Council, 18 M. L. J. 269, explained. 
Where in a uit for possession of land against 
the’ Government the plaintiff proves possession for 
80 years before suit, the burden is thrown on defen- 
dant to prove & subsisting title. 
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ERISHNA AIYAR v, SECRETARY OF STATE. 


Secretary of State for India -.v. Kotah Bapanamna - 


Garu, 19 M., 165 ; Muthayya ‘Ohetti.v. The Secretary of 
Btate for India, 22 M. 100 ; Gangaram Chima Patel v. 
Ihe Secretary of State for India, 20 B. 798 ; Hanumatha 
Row v. The Secretary of ‘State for India, 26 B. 287, 
referred to 
In such “onaps where the plaintift proves posses- 

sion for £0 or 40 years and the, Government proves 
no title ‘or’ possession within-60 years, the plaintiff 
ia entitled to a declaration of title, and not merely 
that: he is lawfully entitled to possession. ` 

_ Jsmail Arif y. Mahomed Ghours, 2) 0. 8834, Hanu- 
mantharam Row v. The Secretary of State, 25 B. ‘987; The 
Secretary of State v. Kotak Bapanamma, 19 M. 165-and 
Haidar-Khan v. The Secretary of State, 86 0.1; 8 C. L: 
J. 486; 12 0, 'W.N.' 1096; 1 Ind. Oas. 182, referred to, 


Second ` appeal against the decree of ~tle 
Subordinate Judge of Tinnevelly in A. 8. 
No. 267 of 1905, presented against the 
decree-of the Additional District Manai of 
Tinnevelly in O. 8. No. 132 of 1904, > 

Mr. A; K, Sundaram Atyar, for’ the ‘Appel. 
lant. . 

The Government Pleader (Mr. 
Napier), for the Respondent.. 

Judgment. —It is found: that the. 

plaintiff has proved possession of item 1 in 
- himself and his vendor for. 80 years and of 
item:2 in. himself for'40 -years: The defen- 
dant, _who is the Secretary of State for India 
in Council, bas failed to establish. his title 
to the land, or any possession within 
. 60 years before suit. The only circumstance 
put forward to show a title in the defendant 
‘is the fact that at the settlement in 1874 the 
Revenue authorities classed the items ‘as 
natham .poramboke. This at the- utmost 
_ was, an assertion of title, and is not by ‘itself 
sufficient to prove-the title of the ‘defendant. 

The. judgment of this Court reported in 
Kothai Mahomed Meera Moideen v. The Secre- 
tary of State for India in Council (1), has been 
entirely misunderstood by the Subordinate 
Judge. 
that the mere classification by Government of 
the lands as natham: poramboke has’ any 
legal effect. whatever, except in so far as -it 
may be regarded as an assertion of title. 
lt -may be regarded as settled law that in cir- 
cumstances like. the present the possession of 
the plaintiff throws upon the defendant the 
burden of proving thathe -has 8 subsisting 
title, vide The Secretary of State for India v. 
Kotah Bapanamma Garu (2), Muthayya Chetti 
v. The Secretary of State for Tada (3), Gan- 
garam Bhima Patel y. The Secretary -of State 


> (1) 18 M. L. I 269, (2) 19 M. 165, 
` (3) 22 M, 100, ~ i 


0. F, 


t 
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for India in Council (4), Hanumatharam Rowv. 


The Secretary of State for India (5) and this 
he has failed todo. The plaintiff i is clearly 
entitled to some.relief. It is contended that 


the only declaration that the: plaintiff: can, ' 


in thecircumstances of this case, have, ï is that 


he is lawfully entitled to possession of the 
land. It is pointed out that this is thé de- 
claration that was given in Gangaram himi 
Patel v. Ths Secretary of StateforIndiain Ooun- 
cil (4), and] Hanumatharam Row v. The Secr 8- 
tary of State for India(5). In the former case 


the plaintiff had only proved possession for ~_ 


10 years which was insufficient to give him 
a title against any one who might be the 
true owner and on the ground that he had 
not proved his title a declaration of title was 
refused. The declaration that he was láw- 
fully entitled to'possession was given because 
there was, a8 there is in the present case, a 
prayer in the plaint for any other relief to. 
which the plaintiff might be’ entitled and be- 
cause the facts‘ brought the case within. the 
ruling of their Lordships of the Privy’ Council 
in Ismail Arif 'v. Mahomed Ghouse (6). Im: 
that case the possession proved’ was for less 
than 12. -years and apparently on that ground 
the words “lawfully entitled to possession” 

were substituted for the words, : “sole and 
absolute owner” whichappeared in the decree 
of the High Court. In Hanumatharam v. 
Tha. Seoretary of State for ‘India (5), also the 
plaintiffs’ possession only extended to 10 years. 

In the present case the plaintiff’s own posses- 
sion of item 1 extends to 20 years, and of 
item 2 to 40 years,‘and such being the state of 


j 


possession it is sufficient to make out a title . 


against any oneincluding the Seeretary of 
State, the latter having failed to prove a title 
or Posbession within 60 years. ‘It is not con- 
tended that in order to prove his title against 
the Secretary of State the plaintiff is bound 
to prove 60 years’ possession, and such a 
contention would be untenable. Vide ‘The 
Secretary of State for India v. Kotah Bapanama 


` (2) and Haider Khan v. The Secretary of 
State for India in Oouncil (7). 


The plaintiffs 
will, therefore, have the declaration prayed 
for as to items 1 and 2 with costs throughout, 
and the decree of the lower Courts will be 
modified BooroIne ys i 

Decree modified. 


(4) 20 B. 798, (5) 25 B. 287. 
DoE ; 

(7) $6.0, 1; 8 CoL. J. 486; 120. W. N l. 16051 Ind, 
Das. 182, 
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| ALLAHABAD HIGH- COURT. 
Letrens PATENT Appgan No. 52 oF 1908, 
i December 17, 1909. ` 
Present, :—Sir George Knox, Kr., 

. Mr. Justice Richarda:. 
SAIDUDDIN KHAN AND ornERs— 

. DEFRXDAXTS—-APPELLANTS 

= k versus ` 
‘ Qala RATAN LA L—Prawtirr— 


. . RESPONDENT. . r 

Limitation -Act (XV. of 1877), Sch. H, arts, 184, 148— 
Mortgage—Redemption—-Purchaser—Auction `  sale— 
* Absolute ` ownership—Adverse possession apamit thé 
mortgagor—Limitation. EA : 
One G executed a usufructrary mortgage in favour 

. of one M jn 1850. Q died leaving N his son, 8 hia 
widow, A a ‘daughter, ag heirs to his estate. , N 


obtained a decree for-redemption against M and his” 


sub-morigagees: :- This decree wassold in execution 
_ of asimple money decree against N and was ulti- 
mately purchased by. Muhammad Unacin, Ghulam 
Muhinddin and’ Asimullah. 
off the decretal amount and redeemed the pro- 
_perty. Before redemption N and 8, two of the heirs 

Hf ihe. original mortgagor, had re-mortgaged the 
property to one Jouharimal. Jotharimal brought A 
suit and obtained a decree for sale of the property 
~ on the strength of his mortgage. The property wns 
put to sale and was purchased by Muhammad Husein; 
Saiduddin, Khadim Husein ‘and. Ali “Husein on. the 
20th of April, 1891. Saiduddin, Khadim Husein and 
Ali Husein were the representatives of Ghulam Muhi. 
uddin -and Ażimnllah,' respectively.‘ A, the “third 


heir of G, the, original. mortgagor, died leaving a gon ` 
= Ghiasnddin who 


ed his interest in the mort- 
gaged property to the plaintiff. The plaintiff sued 
for redemption in 1905: 

: Held, that the suit’ was not barred ‘by limitation. 
When "Muhammad „Husein and others redeemed the 


mortgage of 1860: in pursuance of the decree for re- - 


demption obtained by N and took possession, their 

ssion in respect of the share of A-was equiva- 
lent to that of the original mortgagee. Therefore, 
. when they purchased the property in execution of 


Jouharimal’s decree, the nature of their possession ° 


as regards A’s share was not changed, unless they 


in distinct terms or’by any positive act set up a title - 
adverse to A, Their possession could be referred back. 


to a legal title and they must.be deemed to have been 
in possession “ander that title. 


om <: Appeal against the: ‘decree of Mr. J ustice 
, Banerji, dated the 12th` of May, 1908, con- 
firming a ‘decree of the Additional District 


Judge of Mopadabad under section 10 ‘of the. 


Letters Patent. 
‘Facts appear from the following judg- 
ment of Mr. Justice Banerji: 
~ “Banerjee, J.— This appeal arises out of a 
suit for the redemption of a mortgage and 
the ‘only question raised whether ‘the claim is 
timé-barred. The -. 
Ghulam Mujtaba Khan owned a five biswa 
‘hare: in the village. Rasulpur Mustafa 2 


- 
r 
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J udge, and 


The” purchasers paid: 


facts are these.:—One © 
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similar share in Rustompur and a ten biswa 
share in Nijabatpur. On the 5th of September 
1850 he made an usufructuary mortgage of 
the above shares in favour of one Mohan Lal 
who sub-mortgaged the shares. He, Ghulam 


- \Mujtaba Khan, died leaving a son, Ghulam 


Nabi Khan, a daughter, Misammat Ashraf and 


_. , a.widow, Musammat Shams-nl-nisaa, On 23th 


of February 1872, Ghulam Nabi Khan obtained 
a decree for redemption of the mortgage men- 
tioned above against Mohan -Lal and his sub- 
mortgagees: That decree was sold by anction 
in.1875 and was purchased by one Mehgraj 
Singh who on 9th of February 1876 gold it 
to Muhammad Husein, Ghulam Mohiuddin 
Khan and Azimullah. These persons paid off 
the amount of the mortgage so that by dis- 
charging that mortgage they became absolute 
owners of the share of Ghulam Nabi and as 
regards the share of Musammat. Ashraf they 
stepped into:the shoes of the original mort- 
gagee and held her share aa representatives of 
aco-mortgagor, who has redeemed the mort- 
gage. - -In 1873 Ghulam Nabi and Shams-ul- . 
nissa mortgaged certain shares in the three 
villages mentioned above to one Jouharimal, 
who on the 22nd of September 1883 obtained 
a decree for sale and in execution of that decree 
caused the property. mortgaged to him to be 
sold on.the 20th of April 1891. -At this sale 
Muhammad Husein,Saiduddin son, of Moham- 
mad Khan and Ali Husain and Khadim 
Husein, the’ representatives-in-interest of 
Azimullah, became the purchasers and took 
possession and: ‘are still in possession. Ghias- 
uddin, son of Ashraf, who inherited her share 
in the property sold it to the plaintiff Ratan 
Lal. The plaintiff accordingly instituted the 
present suit for redemption of the share of 
Ashraf. - 

It ig contended that the dua is barred 
by limitation. There can be no doubt that 
Musammat Ashraf had a share in the property 
mortgaged by her father. Upon redemption of 
that mortgage, the person who redeemed the 
mortgage-took and retained possession of her 
share by reason of his having stepped into 
the shoes of the mortgagee. So that his 
possession was ‘equivalent to that of the 
mortgagee and Musammat Ashraf was en- 
titled to redeem her share from his hands. 
The present-suit having been brought within 
the -statutory period of limitation, namely 
60 years from the original mortgage of 1850, 

At is on the-face of it not barred by limitation. 
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It is urged, however; that -tHe purchasers at. 
auction in‘execation of Jouharimal’s decree. 
took possession of Ashraf’s share adversely to 
her. As-the mortgage in favour of Jouhari-. 
mal was made by Ghulam Nabi and Shams-al- 
nissa:and not by Ashraf, that could not 
affect the’ interests of Ashraf and the sale ia 
execution ofthe deoree obtained on that mort- 
gage could not convey to the purchasers the 
interesta of Ashraf. 

As I have. said above, when A KEN 
Husein and others. redeemed the mortgage 
of 1850!in presence of the decree for redemp- 
tion obtained by, Ghulam Nabi in 1872 and 
took possession, their possession in respect of 
the share of Ashraf was equivalent to that of 
the original mortgagees. Therefore, when: 
they purchased the property in execution of 
Jouharimal’s decree the-nature:of their pos- 
session: as regards Ashraf’s share was not 
changed unless they in distinct terms or- by 
any positive act.set up 9 title adverse to that 
lady. This they do not appear to have done. 
Therefore; their passession in respect of 
Ashraf’s. share being that of. mortgagees 
was not adverse. Their possession could he 
referred to a legal title: and: they must be 
deemed to have been in possession under that 
title. 
barred and the Courts. below are in my judg- 
ment right in holding the plea of limitation to 
be untenable.  - 

The appeal fails and is dismissed with costa 
including fees on the higher scale. : 

Mr. Abdul, Majid and Mr. Mohamed Ishaq, 
for the Appellants. 


Mr. Surendro Nath” Ben, for tho Respond-. 


ent., 

Judg ment.—The only question in 
this Letters Patent appeal is the following:— 
The predecessors-in-title-of the defendants 
claimed through one, Ghulam Nabi. Ghulam 
. Nabi waa one of the heirs of Ghulam Mustafa. 
Ghulam Mustafa had made a usnfroctuary 
mortgage in 1850. Ghulam Nabi without 
the other heirs. redeemed the entire mort- 
gage. For many years the predecessors-i in- 
title of the defendants were in possesssion 
under the redemption of Ghulam Nabi. Some 
time about the year 1891, the predecessor-in- 
title of the defendant purchased at auction 
‘gale the property now in dispute. -The auc- 
tion sale was held in pursuance ofa mort- 


. gage decree under the Transfer of Property ` 


Act and the property put up for sale was the 
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Consequently.the claim is not “time-. 
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‘property now in dispute. The learned counsel 


for the appellants admits that but for this 
sale they would be in no-better position than 
the mortgagee from Ghulam Mustafa and the 
suit would not have been barred by limitation. 
Bat it is contended that when the defendants 
or their predecessors-in- title purchased the 
property in 1891 and got formal possession, 

their title from that time must be referred — 
to the auction purchase and not to their 

original title through Ghulam Nabi. We 
think that the view taken by our learned 

brother was correct and the defendant's title, 
must be referred to ‘the original possession | 
and not to the purchase in 1891. The k 
is dismissed. with costs. ; ; 

Deas disused. 





ALLAHABAD HIGH COURT: 
First Crviz Arrar No. 205 or 1908. 
December 15, 1909. 
Present :—Bir John Stanley, Kr., Chief 
Justice and Mr. Justice Banerji. 
ARHAT MIS [R— PLAINTIF — APPELLANT : 
versus 
BALDEO AHIR anp OTHERS—D gFRNDANTS. 
— RESPONDENTS. 

Limanda (XV of 1877), Sch. lI, arts. 22, 86, 
180—Tort —Assault—Insult—Reputation—Mental + pun - 
-~-Compensation—Damages—Cause of action. | 

A suit for damages or compensation for injury 
caused to a person’s reputation and for mental pain 
arising out of an assault is governed by article 22, 
Bchedule IT, Limitation Act. 

Insult and contumely resulting to a party > from 
an assault do not constitue a separate cause of action. 
The causeof action isthe assault, though da 
may be awarded for the resulting insulé and 
contamely do. 

First appeal from the decision of the Sub- 
ordinate Judge of Ghazipur, dated the lst of 
May, 1908. 

Mr. Abdul Majid (with him Mr. Gobind 
Prasad). for the Appellant. 

Mr. M. L. Agarwala (with him Mr. Bani 
Chandra), for the Respondents. 

J udg ment.—In the suit-ont of which 
this appeal has: arisen the plaintiff claimed 
damages or compensation for injury caused to 
his reputation ard for mental pain arising 
out of an assault. On the 28th of October 
1906 the plaintiff was wantonly attacked by 
the defendants and beaten. A prosecution in 
the Criminal Court was instituted and the 
defendants were found guilty and punished, 


‘cause of action. 
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The present suit was-instituted on the 11th of. ` Seroagaren, 8 ML A. 837 ; 4 W. B. 73 (P. C.), referr- 


December 1907 and the defencé ‘was set up 
that the claim was barred by carticle 22 of 
Schedule II of Act XV of 1877, and the suit 
was dismissed as barred by limitation. 

An appeal has -been preferred:and if is 


contended before us that article 22 does not- 
apply to a case whén a plaintiff seeks com-. 


pensation for injury to reputation ~ resulting 
from an unlawful beating buat that either 
article 120 or article 36 is the article ap- 


- plicable. 


We are of opinion that the Court: below was 
right in holding that‘ article 22 applied. 


That article provides a: ‘period of one year’s’ 


limitation fora claim on grounds other than 
those previously mentioned, which do not in- 
clude a case of assault. Insult and con tumely 
resulting to a party from an assault may be 
a matter such a3 would justify the giving of 


-exemplary damages in a sait brodght for > 


damages for the assault bút apart from the 
assault they do not constitute a separate 
The cause of action is the 


assault and for the damages resulting from the 


' claim is made. 


l 


assault incladirig'. exemplary damages the 
We think that the Court 
below rightly dismissed the.suit as barred by 


limitation and we dismiss this appeal with’ 


costs including fees ‘in this Court on the 
pee scale 
a å _ Appeal dismissed. 


1 a 
0 ee 


= MADRAS HIGH COURT. 
Orn Appears Nos. 134 AND 185 or 1905. 
December 1,1909. © a 
Prevent: —Mr. Justice Miller and Mr. 
_ . Justice Munro. 
KSHETRABARO BISSOYI.or 
_NAWANAGARAM—Appautanr 


versus 
SOBHANAPURAM HARI KRISHNA - 
NAIDU AND OTHERS— RESPONDENT” (IN ` 
i ApPRAL No. 184). 
SOBHANAPURAM GOPINATHA 
NAIDU AND oruers—Resronpents (IN 
Apprat No. 135). 
Madras Act (ITI of 1895), 8. 5—Serivce Inam landa- 
‘Shall not be liable to be transferred’, meaning of-—Grant 


of a permanent lease, whether within thie "prohibition of 
the, section. ` 


The transfer that. is prohibited ; by: section 5 of 
Madras Act ITI of 1895 is the transfer of ownership. 
The ‘grant of a permanent lease of emoluments 


‘attached to offices ia not atransfer within the meaning 


of the section and, therefore, is not invalid, | 


Vencatéswar2 ‘Yettiappa Naicker v. ` Alagoo Mmootoo 


ed to. ‘ 
~ Appeals against, the A of the Agent 
to the Governor in Ganjam, dated 7th March 
1905 in O. S. Nos. 2 and 3 of 1904. 
Mr. T. V. Narayaniah, for the Appellant. 
Mr. P. R. Sundara Atyar, Mr, H. Sitarama- 
swami and Mr. N. Rajagopalachariar, for the 


- Respondents. 


Judgment. —The plaintiff in both the 
suits ont.of which these appeals arise is the 
Bissoyi of Nawanagaram.' He in 1891 and 
1899 granted two leases of certain land at 
rates of rent ordinary and reasonable in 
amount but permanently fixed. In 1904 he 
sued to seb the leases aside and to recover 
possession of ‘the lands on ‘the ground that 
the. leases were invalid inasmuch as the 
lands were service tnam lands. The suits 
were dismissed and the plaintiff appeals. 
Under section 5 of Madras Act III of 1895 
the emoluments attached by the state to cer- 
tain office “ ‘shall not be liable to be trans- 
ferred or encumbered”. The contention on 
behalf of the appellant is that the lands in 
suit are such emoluments and that the grant 
ofa permanent lease amounts to a transfer 
within the meaning of the section. We shall 
assume -for the sake of argument that the 
section applies to the lands in suit. The 
question then is what ia fhe nature of the 
disposition , which is prohibited by the words 

“ghall not be liable to be transferred”. It 
is conceded that it is lawful for the plaintiff 
to lease out the lands in the ordinary way. 
Further it is clear from the use of the words 
“or encumbered” after “transferred ” that 
the latter word does notinclude the transfer 


_ of an interest such as is acquired by a mort- 


gagee and which leaves the ownership in the 
transferor. The reasonable inference, there- 
fore, is that, when it ia said the emoluments 
shall not be liable to be transferred, what is 


-prohibited is ‘transfer of ownership. The 


question then remains whether the grant of 


a permanent lease is a transfer of ownership. 


Under Regulation XXV of 1802, proprietors 
of land may, subject to certain restrictions, 
transfer by gift, sale or otherwise their pro- 
prietary right in the whole or any part of 
their samindaris. In Vericaleswara Yettiapps 
Naicker v. Alagoé Mootoo Servagaren (1), their 
Lordships of the Privy Council held  that'à 
(D BMI. A. 837; 4 W. È. T8(P. 0) 


~~ 
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permanent lease of portion of a eamindari iè 
“not an alienation, and cannot be considered as 


a transfer within the words of the Regulation-- 


It is clear from this that the grant ofa pery 
manent lease i ig not a transfer of proprietars 
right or ownership. We, therefore, dismis. 
the appeals with costs. 

n , A dismissed. 





ALLAHABAD HIGH COURT. ` 

First CIVIL APPHAL FROM Orper No. 42 oF 
` 1909. 

December 22, 1909.. 
_ Present:—Sir George Knox, KT., Judge and 
- Mr. Justice Piggott. 
RAM LAL AXD OTHERS— DEFENDANTS — 
-APPELLANTS | 
versus 

‘MIR J AHANGIR ALI—PrLamrirv— 

Zai DEFENDANT — RESPONDENT. 
a ‘Civil Procedure Code (Act XIV of 1883), 8. 43— 
Cause of action—Lesor and lessees—Omission of relief 
tn’ -the Jone Aa es lt suit for omitted relief 
barred. 

One Musammat È brought a suit in 1907 against 
the defendants for damages on the ground that the 
defendants had dispossessed her from the lands in 
suit by ploughing up her standing crops on the said 
land ‘and taking possession of the standing trees. 
She did not include then aclaim for recovery of 

ossession. Subsequent to the date of dispossession 

at before the date of the suit in 1907, R executed 

8 ‘lease in respeqt'* of the ‘land‘in fuvour of the 
i plaintiff, ‘who gued for recovery of possession and -for 
mesne profits: Held, that the suit was barred by 
section, 48 of the, Code of -Civil Procedure, 1882, in- 
asmuch as the plaintiff's lessor, R, omitted to ‘nolude 
im her previous suit the claim for possession which 
she was entitled to make at the date of, institut- 
ing her suit. - 

_ First appeal from an order of the District 
Judge of Gorakhpore, dated the Ist of March, 
1909, 

"Mr. Baldeo Ram Dev (with him Mr. Iswar 
Saran), for the Appellants. 

Mr. Govind Prasad,.for the Respondent. 

Judgment.—this. is a first appeal 
from an order of the District Judge of 
Gorakhpur remanding 2 anit to the Court of 
first instance under the provisions of Order 

XLI, Rule 28, of the Civil Procedure Code. 
The question for determination is whether 
the suit as ‘brought was barred by the pro- 
visions of section 43 of the Civil ‘Procedure 
Code of 1882. The suit was for recovery of 
possession of certain plots and for mesne 
profits. The plaintiff, Jahangir Ali, claims 


ês lessee from one Riayat Bibi; In a pre- 
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vious suit, No. 439 z 1907, this lady herself 

had alates damages from ihe same, defendants 
onthe ground that they had dispossessed her 
from the lands now in suit on July 9, 1905, 
by ploughing up her standing crops on the 
‘paid lands and ‘taking possession - ‘of the 
standing trees. The Court of first instance 
held that the present suit is barred. because 
Riayat Bibi onght to have included p claim 
for recovery of possession in her suit of 1907: i 
This finding the learned District Judge has 
reversed on appeal. He says the plaint in 
the former suit was badly - drafted) and 
contained irrelevant matter; that Riayat Bibi 
suffered certain damages in consequence of an 
act of trespass committed by the defendants 
on July’ 9, 1905, but that inthe course of 
this trespass. she suffered temporary dis- 
possession only, and must be presumed to 
have recovered possession as soon-as the - 
mischief makers retired, that the was dis- 
possessed subsequently when the trespassers 
evinced an intention of continuing to exclude 
her from the lands in suit and that she, there- 
fore, had two distinct’ causés..of action. A 
point of this sort can only be decided with 
reference to the pleadings in the particular 
case to which it refers. We have examined 
the pleadings in the suit of 1907 in, detail. 
We find that Riayat Bibi distinctly stated in 
her plaint that she suffered dispossession 
from the lands in suit when the defendants | 
ploughed up the same on J uly 9, 1905, and. ` 
that the suit was- tried out on this basis. 
On July 10, 1905, the trespassera executed 
a lease which clearly evinced their 
intention of entirely excluding Riayat. Bibi 
from the land in suit. There was never 
any suggestion that the trespass of July 9, 
1905, was committed with any other intention 
or that there had been any actual or con- 
structive re-entry into possession on the part 
of Riayat Bibi. If the questionin issue were 
one of limitation it would be impossible for 
Riayat. Bibi; on her own pleadings, to argue _ 
that her dispossession from the land in suit 


occurred, not on July 9, 1905, but” on some `` 


BANGGI date. She had” one.'cause -of 


‘action and one only, namely her dispossession, 


effected (as she says in her plaint) by means 
of the ploughing-up of her standing crops. 
She was, therefore, bound to include in her 
suit of 1907 the whole of the claim which she 
was entitled to make in. respect of the said 
cause of action, It was suggested in argument 
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that the plaintiff respondent might be entitl- 
ed to maintain this suit, even though Riayat 
Bibi, couldnothavedoneso. Theplaintiff took 
a leage from Riayat Bibi before the suit of 
1907 was filed, but after his lessor’s eject- 
ment in July 1903, ‘and at a--time when he 
knew her to beout of possession. It is quite 


clear that he; was cognizant of the suit of: 


1907, but in any case ho has never been in 
possession and cannot obtain possession now 
that his lessor. has lost the right to do so. 
Wea. accordingly find that this suit is barred 
by the provision ‘of section 43 of 
the Civil. Procedure Code of 1882. We set 
aside the, deoree of-'the lower appellate 
Court and affirm, that of the Court of first in- 
stance dismissing the ‘plaintiff's suit. 


The plaintiff must pay all costs throughout.- 


Costs in this Court will include fees on the 
higher. scale, l 


M ESA Decree set aside. 


r ng | 
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Ree en, arg z ` : 
‘ CALOUTTA HIGH COURT. 
pha Oivi APPEAL No. 12 or 1907. 
- January 6, 1910. 
Prat: :—Mr. J astice Brett and 
=- ` + Mr. Justice- Sharafuddin. - 
| BROJA GOPAL MUKHERJEE— . 
' PLAINTIFE—ÅPPELLANT 
>. Breng 


ABINASH CHANDRA BISWAS AND. 


, OTHERS——D RFENDANTS— RESPONDENTS. . 

- Registration —-Morigage bond—Incluston of property to 
which mortgagor has no title— Registration not invalid 
Registration Act (III of 1877), s. 28—Mortgage decree 
-Interest after decree—Discretion of Court-—-Interference 
by appellate Court. 

Where an item of property, to which the mortgagor 
has no title, i is included in à mortgage bond, that cir- 
cumstance is not sufficient to justify a Court in hold- 
ing'that, in fact, there is no such property covered 
by the deed situated within the jurisdiction of the 
Sub-Ragistrar as would give that officer power, under 
the law to register the bond, and that the registration 
is invalid. ‘- 

~ Baij Nath Tewari v. Bhes Bahoy Bhagut, 18 0. 546 
and Hariram. y. Sheo Dial Ram, 161. A. 12; 11 A. 186, 
referred to. 

-The allowance of interest after the date of the dec- 
ree is a matter of discretion with the Court; and if the 
Court has allowed interest at six per cent. per annum 
and not at the bond rate, after the expiry of the 
period for payment of the money, itis not right for 
the Oourt of appeal to intefere without good and suffi 
cient reasons, =: 


- Appeal from the decree of the First Sub- 
Judge of Monghyr, ‘dated December 22, 1906, 
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Babus Shib Ohandra Palit for Babu Nil 
Madhab Bose, and. Babu Asutosh When, for, 
the’ Appellant. 

Babus Umakali -M ukherjee 
Mohun’ Sen, for the Respondent. 

Judgment.—tThe facts of the case out 
of which this appeal arises are not: disputed. 
Theonly questions which have been raised in 
support of the appeal are two questions of law. 
The first point taken on behalf of the appel- 
‘lant is that the lower Court erred in law in 
holding that the document on which the de- 
fendant No. 3 relied was a legally registered 
document, and the second point takenis that 
the lower Court erred in allowing interest to 
run only at six per cent. per annum after the 
expiry of six months from the date of the 
decree instead of at the rate fixed in the 
piine 8 bond. 

The learned pleaderon behalf of'the plain- 
AT appellant has contended that the lower 
Court has come to a wrong interpretation of 
“the effect of the decision of this Court in the 
caseot Baty Nath Tewari v. Sheo Sahoy Bhagut 

(1). He has argued that, as in that case the Full 
Bench held that, where the description of the 
property was misleading and insufficient for 
the purposes of identification, no registration 
of the document had been affected within the 


and Khetra 


' provisions of the Registration Act, so the 


. lower Court ought to have'held in this case 
that there was no. registration because the 
property described as situated in Barheya 
in the mortgage deed executed by the defen- 
dant No. 1 in favourof the defendant No. 3 
was property which did not belong to the de- 
féndant No. 1 and, therefore, must be treated 
as no property ab all. We have considered 
„this argument with some care and we are 
of opinion thatit cannot be accepted, so far 
as the facts of the present case are concerned, 
The description of the property given in the 
judgment of the lower Oourt as “bogus pro- 
perty ” seems to us to be misleading. The 
lower Court apparently held that a property 
corresponding to the description of that given 
in the deed of the defendant No.3 was in 


- existence but that the defendant No. 1 had no 


right to it. It cannot, therefore, be said in this 

case that there was no such property within 

the jurisdiction of the Sub- Registrar of Lakhi- 

sarai. All that can be said is that there was 

such & property but that the defendant No. 1 

had no title thereto. We are of opinion that, 
(1) 18 0. 886, 
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-` in a case like the present; where apparently an 
item of propérty'îs included inthe bond but 


there is a dispute as to the title to it of the 
- gxecutant of the bond and it has been found 


that he has no title, that circumstance is not- 
- sufficient to justify a Court-in holding that, in 


fact, there is no ‘such property covered by the 
deed situated within the jurisdiction ‘of the 
Sub- Registrar as ‘would . give that. officer 


power “undar the law to register the bond. In . 


the case df Hariram'v. Sheo Dial Ram (2), 
their Lordships ofthe Privy Coundil held that, 
where a portion of the property covered by 8 
deed i 18 situated within the jurisdiction of the 
Registration Office, even though that - portion 
may be a very small portion of the property 
dovered by the deed, that is sufficient to give 


the Sub-Registrar sared enon. “In this case, 


` it has neither been suggested nòr proved that 
there was any fraud practised on the part of 
the deféndant No. 8 or that there was any 
fraud practised on the part of the defendant 
No, 1 in collusion with the defendant’ No. 83 


with the object of depriving plaintiff of his. 


rights. ‘The whole facts of the case as they 
appear from the papers before-us ‘and the 
circumstances which have been represented to 


us are, in our opinion, distinctly -oppobed to l 


any suggestidn that'there'was'ariy fraud on 
the part of thè defetidant No. 3. We are of 
opinion, theréfore, that the first point taken 
in support’of the appeal fails and that the 
vonclusion of the lower Court on- that- point 
4s corredt and should be maintained. 

We may here observe that ‘we have been 
informed that, since the decision of this case 
in the lower Court, the defendant No. “3 has 
taken the steps suggested in the judgment 
of that Court to remedy any possible’ defect 
that there ` may have been in the registration 


` - by having the deed registered over again at 
Monghyr. . ‘This has cleared up any possible : 


> defect îm his title and has removed any ob- 
stacle, which if our finding ‘on the first point 
had been different, might have stood in his 
- Hay to prevent him from being allowed to 
pay. off the: -mortgage debt. 
- + Woe are albo of opinion that there is nd sub- 
tance in the second point taken in support 
df the appeal. The allowance of interest aftér 
‘the date of the decree is a matter as to which 
the Court hes to exercige-its distretion, and, 
where; a& in ‘the present case the Court. has 


| exercised . ‘that discrétion: and has directed. 
, (3) 19 D A125 11 A. 196, 


ae 
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| that interest at six per cent. per annum should 


run fromthe expiry ofthe period’ ‘dlowed in | 


the judgment for the payment‘df thettiortgaire 
debt, we consider that it would not’ be ‘right 


for this Court in-appeal to interfere with | 


that order without good and sufficient reasons. < 


The only reason suggested ‘before us is that 
interest ought to have been allowed at ‘the 
rate fixed in the bond. We ara, however, un- 


able to hold that, ‘ander the law, the lower _ 
‘Court was Kound to allow interestat that rate.” 


The second point, therefore, alsó "Falis. The 


“ result; therefore, is that the appeal i is dismiss- l 


éd with costs. 


The hearing fee will be datormined accord- l 


ing to the value of appeal as decided ‘by this 
Court when the quèstion of valuation, came 


before it at a previous hearing. 


“Appa dismissed. 





ALLAHABAD HIGH COURT. 
_ Oxnuat Ruvisrox No. 626 oF 1909. 
-December 20, 1909. : 
~- Present:—Mr. Justice Tudball. 
BITAU RAI—Psririonée . 
` versts, `, a 
- BISHESHAR: RAT AND OTHERS ne 
Opposites Parry. 
Cr ininal Procedure Code (Act ¥ of 1888), 8. a 
Procedure, 
An application was made toa Magistrate to “kaka 


m = 


action under section 145 of -the Code of ‘Criminal ` 
Procedure, 1898. The Magistrate passed -an -order | 


that tho opposite party be sammoned and the com: 
plainant produce his evidence. On -the date 
fixed the Magistrate merely examined the patiwari and ` 
pasaed the final-order: Held, that as the Magistrate - 
had not ‘followed the procedure laid down in Chapter 
XII of the Code, his order was without juriadiction. ` 


Application for revision against an- “order 
of the Magistrate of Gorakhpore. 

Mr. Sital Prashad Ghose, for the Cree 

Mr. Ross Alston, for the Opposite Party. 

. Order.—tThis is- an application for 
revision of an order purporting to have been 
passed by a Magistrate’ under section 145 


had 


ofthe Oriminal Procedure Code.~Bisheshar and ` 


Bhagole applied to the Magistrate to take ac- 
tion underthatsection with reference to certain 
land and cropsstanding thereon. The Magistrate 
passed no order. such as is contemplated by 


` clause (1) of that section. The only order was 
that Bitau, the. opposite party, should be 


summoned and the complainant - should 


~ 


-adduce -his evidence, On the date -fixed tha. < 


figio 


Me 
» 
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Magistrate métely examined the ‘patwart and 
theretipon. passed Anal orders. “The Magistrate ; 


has olearly- ‘not adopted the procedure laid 


down in Chapter XII nor-is his: action based 


oñ any other Chapter to .ba discovered in the 
Oriminal Procedure Code. His final otder 
is, therefore, clearly passed without jurisdiction ` 
and É accordingly setit aside. It will, however, . 


be open to tHe Magistrate - if -he ‘deems it - 


necessary to take action ntdeér Chapter XII 


of the. Code. If may be as well to call his” 
attention to Form No, 22 of Schedule 5 of 


forms of- processes attached tö the Code. 
‘If this form - had been used, as it ought .to 
chaté ‘beer,’ the Magistrate would not per- 


‘chance ‘have been led to commit the error, 


eppareat: ‘on the ‘record. 
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ALLAHABAD HIGH COURT. - 
SEGOND Civit Appeat No. 905 or 19083. 
me ea “December 23, 1909. 
` Present: —Sir John Stanley, Kr, > ~ 
‘Chief J ustice and’ Sir George Knox, 
Judge. 


RANE CHANDRA AND aor uit i 


APPELLANTS ` 

>. versus ` 5 ii 
GOSWAMI RAJJAN LAL AND OTHERS— 
- PLAINTIFFS —DEFENDANTS —R ESPON DENTS. 


‘Contrast Ast (IX of 1872), 8. 45—Validity of- dis- i 


` charge'by one co-mortgagee. 

One -of the two co-mortgagees, who advanced the 
mortgage money ‘equally, -cannot give a 
charge for the entire- mortgage debt: wirapuks the 
consent of or reference to his co-mo 


g g A 

- -Manzur Ali v. Mahmudun-niesa, 25 A. 158; followed.. 
Bhup Singh v. Zain-ul-Abdin 9 A. 205; Ba Maran | 
any! vie 18 5; Barbar ` | their money équally. The same is to be said of 


v. Ramana Goundan, 20 M. 461, distinguishéd. 
Second appeal- from the decision of the 
District Judge Agra, dated. the ` 27th of 
May 1908. : 
Dr. Te Biladi Sit and this Hon’bie Mr. 
ae Mohan Malviya, for the Appellants. - 
- Satish ‘Ohandra, Bangi; fur the- 
sudante: - 
udgment.—This ingah; arises out 


oe 


of aisuit for sale -onê mortgage. under the. 
following circumstances:.One ‘Thakur Das 
"executed a mortgage-deed of the property in . 


suit in favoyr. of . Qhandi- Prashad and Brij 
Mohan Lal on-thée-2nd of July 1898; each of 
the mortgagees providing half of the advance. 
On the 2nd of April 1901, Thakur Das sold his | 


equity of redemption jn the PER : 


= 
= xY 


good dis- ~ 


Pe 


ibas oad, a 4 198 


wt 
A 


eee the en ee ‘Chandi Prashad, ; 
the amount of the purchase money being 
more than sufficient to satisfy the mortgage- 
debt in full.’ Brij Mohan, Lal was no, party 
to that: transaction. ‘Chandi-Prashad then 
-gold the property to .the appellants on this 
appeal. The mortgagee Brij, Mohan whosé 
share in the mortgage debt had not been 
‘Satisfied -sold his mortgagee rights to the 
plaintiff-respondent Rajjan, Lal. Rajjan Lal 
then brought the suit ont of which this appeal 
has arisen for recovery by sale of the mort- 
gaged property of the “portion of the mort- 
gage debt to which Brij Mohan Lal was 
originally entitled. The main: defence was 
that the- mortgagé was entirely satisfied by 
the sale to Chandi Prasad, and that Brjt 
Mohan Lal has. no right to maintain the suit. 
„This raises the question whèther oneof two 
inortgagees, who advanced the mortgage 
money equally, can- give a-good discharge 
„ for the entire mortgage debt without the 
“Gonsent of of reference to his co-mortgagée. 
It was decided in the case of Manzur Ali v. 
| Mahmud-un-nissa"(1), to which one of us wasa 
party, that he ‘could not do so. In that case 
ib was held ‘that in thé case of co- -obligees 
of a money” bond in the absence of anything 


` to the, contrary, thepresumption of law isthat 


they are entitled to: the debt in equal shares 


` as tenants-in-Gommon. It is contended that 


the decision in nthis case is in conflict with two‘ 
decisions, the first in the case of Bhup Singh 


_v. Zain-ul-Abdin (2). In that case, however, 


it will be seen that-the bond with which the 
judgment was concerned was described as a 
joint bond, and not a mortgage as in this 
case, to which: the mortgagees contributed 


the other decision in Barbar Maran v. Ramana 
Goundan (3). In thatcase the money due upon 
8 mortgage was paid to one of two mortgagees 
who gave-an acquittance without the know- 


“ledge of the other mortgagee and it was held 


that -the mortgage . was discharged, and the 
plaintiff who brought his suit to recover his 
share of the mortgage debt, which had not 
been paid to him, was not entitled to sue. 


_In- that case too, as appears. from the judg- 


ment, the money was advanced by personst 
who . were jointly, entitled to-it, and: -not 
severally. The learned Judges, who decided ity 
observe in their jadgurent: ` The ahan 


_ (1) 88 A 155. -l 
ka 9 A 203. (3) 20M. 461 
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raised by this appeal is : whether a payment 
made to one of two persons jointly entitled 
under a mortgage bond can be pleaded as a 
valid discharge of the debt in an action 
brought by the other person interested in 
the bond.” We are of opinion that the case 
of Munzur Ali vy. Mahmud-un-nissa (1), was 
rightly decided and we do not think that we 
ought to go behind it. We, therefore, dismiss 
the appeal with costs. 

l Appeal dismtesed. 


H 


[Ee 
t 


CALOUTTA HIGH COURT. 
. Secono Civit APPRBAL No. 2259 or 1907. 
December 8, 1909. 
Present :—Mr. Justice Harington and 
Mr. Justice Chatterjee. 
TALEK SINGH AND OTHERS-—DEPENDAKTS—- 
APPELLAATS 
. Tersus 


JALAL SINGH AND OTHERS—PLAINTIFFB—- 


RESPONDENTS 
Pransfer of Property Act (IV of 1882). a. 68 cl. (c)— 
Usufructuary mortgage of specified lands—Lands falling 
into mortgagor's co-sharer’s share--Suit for money 
maintawmable—Katates Partition Act (Y of 1897 B. C.) 
8. 99, applicability of. ' 

_ The plaintiff lent money to the defendant on an 
usufructuary mortgage of certain lands, as per boun- 
daries given in the bond, in an esiate in which the 
defendant wasa co-sharer, The defendant stated in 
the bond that those lands fell to his share by a private 
partition, Subsequently the estate was partitioned 
under the Estates Partition Act, Bengal Act V of 1897, 
and the lands of which the plaintiff was in posses- 


-sion, by virtue of the mortgage fell into the share 


of Uefendant’s co-sharer, who took possession and dis- 
possessed the plaintiff, who sued the defendant for 
his mortgage money: i 

Held, that even if there was no personal covenant 
to pay, the plaintiff was entitled under section 68 
clause (c) of the Transfer of Property Act to sue for 
the money. 

Held, also, that section 99 of the states Partition 


' Act did not apply to the case, as a proprietor of an 


estate did not mortgage his share or a portion thereof 
but mortgaged certain dcfiniteand specifico lands mark. 
ed by metes and bounds. 


` ‘Appeal from the decrae of the second Sub- 
Judge of Mozaffarpur. dated July 30, 1907; 
reversing that of the Additional Munsif of 
that place, dated March 26, 1907. 

Babu Shorosht Oharan Mitra, for the Appel- 
lants. 

Babu Lachmi Narain Singh, for the Re- 
spondents, 

Judgment. 

__ Harington, J—This is an appeal by the 


Pr 
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defendants against a decision of the Subordi- 
nate Judge of Mozaffarpur, reversing a deci- 
sion of the Munsifin a suit in which the 
plaintiffs claimed certain principal money lent 
to the defendants on what is alleged to bean - 
usufructuary mortgage of ceriain lands. 
The first Court decided in favour of the de- 
fendants but on appeal the plaintiffs were 
successinl and gota decree for the money 
claimed. The document under which the 
money was advanced by the plaintiffs to the 
defendants has been placed before us. It- 
recites the reason for which the defendants 
borrowed the money and itgoeson to say: ° In 
lieu of interest of the said amcunt I give in 
sudhbhurna 6 bighas, 15 cottas serait khas in 
the entire 1] plots as per boundaries’ given 
below situated in 16 gds 1 k. pucca share ont 
ofaprivately partitioned potti of 8 annas out of 
l6annas MouzabBaligaon Pergana LuresaTouzi 
No. 7654,” andit further says, “whichis now 
in my possession, from 1298 to 1304 F. for a 
period of 7 years and have placed- the said 
creditors in possession of the Bhurna pro- 
perty, the suid creditors are to remain in 
possession either by making zeratt khas or 
by settlement with others and appropriate 
the profits thereof in lieu of interest to which 
neither I nor my heirs and representatives 
shall raise any objection”. Then it says: 
Ontheexpiry ofthe said period that is, “on the 
30th Bysak 1304 Fasli, having paid the said 
principal amountinone lump sum to the said 
Bhurnoidare, I will take back this document, if 
on the otherhand I am unable to pay the 
money on the expiry ofthe said period in that 
case till the payment of the said money the 
possession of the Bhurnadars will remain in 
force with all these above conditions.” 


This is the agreement entered into between 
the plaintiffs and the defendants and the 
plaintiffs entered into possession of 6 bighas, 
15 cottas in question and they remained in 
possession for 7 years. At the end of 7 years 
the defendants did not repay the money and 
so the plaintiffs continued in possession. The 
estate was partitioned and the 6 bighas, 
15 cottas fell into the share of a person other 
than the defendants and the result was that 
that person took possession and somewhere 
about the year 1905 the plaintiffs were’ turn- 
ed out of the 6 brgias, 15 coftas and they 
brought this.action because they lost’ the 


' security they had. 


Vol. yV] 
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" It is ‘contended on-behalf-of the defendants 
appellants, first, that they are not liable to 
pay personally bəcause. there is no covenant 
in that document to repay and, secondly, that 
the defendants are quite willing to give the 
plaintiffs the security. of the plot which has 
fallen to their share on partition and further 
it is argued that the plaintiffs tookthe land 
‘subject to the risk of -its passing - out `of tho” 
defendants’ possession by partition ‘and that | 
under the Batwara Act; section 99, any liability 
- whiċh had attached to this land` would attach 
to the new plot and the: defendants say-that 
‘the plaintiffs mustbe content with that. I am 
unable to agree in the view put forward by 
the appellants. “Imthe view that I take- it 
‘ig unnecessary to discuss the first’ point, 
‘namely, whether the words I have read out 
‘from the document do or do not amount to a” 
‘personal covenant to repay the money lent 
and,- therefore, it is needless io consider 
whether I should be prepared to, follow the 
decision in the case -of Tuchmeshor Singh y; 
Dookh Mochan Jha (I). I say it is unnecessary 
because the case is met by clause, (c), sec- 
tion 68 of the Transfer of Property Act. . By 
‘that séction itisenacted that a mortgagee has 
a right tosue’ the mortgagor for the mortgage 
‘money, where the’ mortgagee, being entitled 
to-possession, of the property, the mortgagor 
fails to deliver -the same to bim, or to secure 
the possession thereof to him without disturbante 
“by the mortgagor or any - other preson. Here 
the possession of the’ mortgagees has been 
‘disturbed by another person because they 
have been turned out of possession of the land 
which: they have been. given by the mort- 
gegors.. They, therefore, come within the 
terms of clause (c). to section 3 of the Trans- 
fer of Property Act. They are entitled under 
' the ‘deed to possession of the 6 bighas, 15 cottas 
' therein described. T hey were put in posses- 
sion but the possession was not secured to 
them because they had been disturbed and 
turned out by a’ third party. I think, 
therefore, they are entitled tò bring this 
action for the mortgage money. The argu- 
ment which is addressed to us that section 
99 of the Batwara Act applies and that any 
burden that there was on the land attached 
to the hew share. pa do not “think that 
that, section’ applies. I think: it. does not 
apply for this reason. `' That section deals 
with, oases in which a proprietor of an estate 
(1) 240, 677. 
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held in common tenancy and brought ander 
partition in accordance with the Act has given 
his shara or a portion thereof in puin? or 
other tenure or on lease or has created any 
other encumbrance theraon, but such tenure, 
lease or encumbranca shall hold good as re- 
gards the lands finally ‘allotted to the share 
of such proprietor and only as to such lands. 
The reason I d> notthink it applies is because 
in ‘this’c1se the proprietor of an estate has not 
given his' share or & portion thereof. His 
Bhare miy be 89 many annas and s9.mangy pies. 
He might have given-out of that such frac- 
tion as he.thougkt proper. He did not do so: 
but what he did was to give certain definite 
and specific lands marked by metes and 
bounds andthat being so. Ido do not think 
that it comes withinthe section. The plaintiffs 
are perfectly entitled to bring this suit when 
they lost possession of the land. 

“The Judgment and decres of the lower ap- 
pellate Court are perfectly right and the 
plaintiffs are entitled to a decree. The appeal 
ia, therefore, dismissed with costs. 

Chatterjee, J. — The appellants have neither 
_merits nor law in -their favour. They con- 
tracted a debt and there was a certain term 
of about 7 years after which the arrangement 
‘about the payment of interest might cease 
upon the amount being repaid. “The term 
‘fixed has expired and itis not fair for the 
appellants to contend against a decree being 
given to their creditors for the money lent 
to them. ` The creditors lent the money and 
in lieu of interest had the possession of 
certain lands. The selection of these lands 
might have been made on various grounds of 
personal convenience. The lands which the 


appellants now offer may not have the’ same 


advantages. At all events the substitution of 
other lands for the lands’ previously given 
would be a matter of arrangement between 
the parties and since the parties disagree, it 
would be.for the creditors to say that they 
will take this and not that and itis not for 
the debtors to insist upon any particular lands 
being taken. : 

- ås regards the argument of law pressed 
before us I have had the document read in the 
original and inthe translation and I am not 
prepared to say that reading it as a whole, it 
does not contain a covenant to pay after the 
period of seven years. Butit is not necessary 
to come ‘to any decision on that, point because 
on the other aba namely, that of substitue 


MUTIULLAH KHAN Y. BANWARI LAL, 


tion of securities urged on. bahalf of the ap- 
poellants, they are bound to fail. In this case 
certain lands by metes and bounds were given 
as security. The appellants were entitled to 
a particular share in ‘the mausah and the 
lands given in Sudhburna were part of. the 
lands held by them in khas possession. By the 
batwarathat has taken place of the mauzah 
they have obtained other lands but there is 
nothing to show what particular lands have 
been substituted for the land given in Sut- 
bharna. Ifthe whole share or any ‘portion 


of the share owned by the appellants had been 
tne whole share or portions - 


rf 
and 11 


mortgaged 
thereof had been represented after the parti- 
tion by-another whole share or another pro- 
perty; then the case might come within the 
principle of the decision of the Privy Council 
- in the case of Byjnath Lal v. Ramoodeen 
` Chowdhry (2). But that is not the case here. 
The lands are entirely different, there is 
nothing to fix the identity of the security and 
the creditors are not bound to receive the 
_lands now offered. If the appellants pay ‘the 
decratal amount they are ab- ‘liberty to retain 
their property whether it is valuable or 
nót- and I think that they have no grounds 
to complain ifa de2ree is given against them. 


; Appeal dismissed. 
(2) 1 A. 10€; 2i W.B. 283. 





- ALLAHABAD HIGH COURT. 
First Orvit Appear No. 24 or 1908. 
December 2, 1909. 

Present :—Sir John Stanley, Kr., 
Ohief Justice and Mr. Justice Banerji. 
Moulvi MUTIULLAH KHAN—Derenpant— 
APPELLANT 
versus 
BAN WARI LAL R a E OTHERS 


DEFENDANTS — RESPONDENTS. 

Transfer of Property Act (IV of 1883), . 8. T4—Prior 
ant sudssquent mortgtjee3-—Puisns mortgagee paying of 
aprior morigaj3—Priority +n respect of the debt dia- 
charged, 

One D executed three mortgages in favour of one 
B; subsequent to these mortgages he again mortgaged 
the sama property to the plaintiff. Sometime after 
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the mortgage to the plaintiff, D sold his interest in | 


the mortgage property to one P and left Rs. 2,209 


with the purchaser to be paid to B in discharge of 


his mortgages. P did not psy B, but subsequent to 
his purchase he also mortgaged the property to one 
H who discharged B’s mortgages. H broughta suit 
and obtained a decree for sale of the property on the 
ea of his mortgage. In execution of that decree 


4 < tuto 


the property” was sold and purchased o M. After - 
the purchase by M the plaintiff sued on the basis of tko 
mortgagein his favour: 

Held, that M was entitled to hola up the os 
gages of B as a shield against the claim’ oÈ. the 
plaintiff. 

Kallu v Sant Lal, A. W.N. (1898) 129, followed, 
Barjnath v. Murb- Dhar, A W.N. (1907), 85; 4A. 
L. J. 349, distinguished. 

First appeal from a decreas of the District . 
Jadge of Shabjahanpur, dated the 8th of 
October, 1907. 

Mr. Ghulam Mujtaba (with him Mr. Ryton): 
for the Appellant. 

Mr. Moti Lal Nehruiand Mr. Gorta Prashad, i 


for the Respondents. 


Judgment. —Tbis appeal arises out 
of a suit for sale upon two mortgages made 
respectively on the llth of July 1897 and thé 
4th of August 1898 by one Dariao Singh in 
favour of the plaintiff Banwari Lal. Dariao 
owned a 64 biswa share in the village Serai 
Khas. On the 18th of August 1894 he mort- 
gaged a4 biswa share to one Bhola Nath. On 
the llth of December 1894 he mortgaged 5 


_btew2s to Bhola Nath and on the 14th of Sep- 


tember 1893 he mortgaged 1 biswa mpre to | 
the same mortgagee. After these mortgages 
he made the two mortgages in favour of 
Bunwari Lal to which we have referred above. 
On the 23rd of April 1900, Dariao sold to 
Prag Narain his interest in the mortgaged 
property and he left Rs. 2,600 with the pur- 
chaser for discharge of the mortgages held 
by Bhola Nath. Prag Narain did not pay off 
those mortgages but on the16th of September 
1901 he made a mortgage of the property to 
one Hardwari Lal for Rs. 9,300 and out of 
this sum Hardwari Lal withheld Rs. 2,200 
for payment to Bhola Nath... With this 
money he discharged the mortgages held by 
Bhola Nath. Hardwari Lal brought a suit for 
sale. upon his mortgage and obtained s decree 
against Prag Narain. In execution of that 
decree the mortgaged property was sold by 
auction and the appellant Mutinllah Khan 
became the purchaser. Inthe suit out of 
which this. appeal arises Bunwari Lal pray- 
‘ed for the sale of the property purchased by 
Mutinllah Khan. Mnutiullah’s defence was 
that he was entitled to hold up the mort- 
gages of Bhola Nath as a shield against the 
claim of Banwari Lal. The Court below, 


-relying upon the raling of this Oourt in 


Badjnath v. Murli Dhar (1), has held that 
(1).4. W. N. (1907) 85, 4 A. L. J. 349. 


~ 


` to keep the KA gik alive. 
- fore, entitled to: hold:them up as a shield 
against the-claim of the snbséquent mortgagee. 


ya KH 
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Mutiullah Khan ás mo right “by virtue of Which v we ster to thè Oourts below under the 


his: npurchase, to. olim, proni “over the 


- plaintiff © ~.. 


he -oorrectness- of this. BAKA k im- 

pugned.-in-this - ‘appeal and ib is urged that 
` Matiullah-as standing.in the shoes of Har- 
dwari.Lalis~ entitled to-claim the benet of 
ths prior mortgages held by: Bhola Nath 


- which: were discharged. by Hardwari Lal, 


- This contention- is; in. our judgment, well- 
founded, After the salo to Prag Narain the 


; mortgagor eased to have any interest in the 
Thorfgaged property and those-interests rested - 


ia. Prag Narain-under his purchase. Hardwari 


Lial-as-mortgagee from Prag Narain. was 


thus a subsequent mortgagee of-thé property. 


As such subsequent’ mortgagee he redeemed ` 


the prior mortgages held by Bhola Nath, and, 


` therefore, under the provisions -of section 74 


-af the Transfer of Property Act he was 


entitled to take the benefit of the sea@urities - 
” Farther as upon his . 


held by Bhola Nath. 


in 2 


-provisions of Order 41, Rule 25! raf the Code of 
-* Civil Procedure. 


(1) = What amount, if any, is due on each 
of the mortgages held by Bhola Nath, dated 
respectively the 18th of August 1894, the 


11th of December 1894 and the 14th of Sep- 


i -tember 1895 ? 


“(29) Is the claim under nny and whigh 
of these mortgages barred by limitation P 
~ The Court will take such additional evi- 


- dence as may be negessary. On receipt of its 


. discharge of the prior mortgages held by 


Bhola Nath the mortgage deeda'were handed 


over to him, this is  evidends of «his intention 


Hə was, thore- 


This-was so held in Kallu v. Sant Lal (2) and 
is-in agreement with- the decision in Balded 
Prasid, v.. Uman Shanker (3), - [Second 
_ Appeal. No. 1069.0f 1905, -decided on the 6th 


_ of April 1907], and also with the decision in > 


-Mamraj v. Ramji Lal (4), [Second Appeal No. 
757-of 1993, decided-on the 25th of May 1909, 
“which has not yet been reported]. : The case 


on- which. the Court below has relied is- 


. distinguishable from this case: The circum- 
stances of that case were peculiar and having 
regard to those circamstances the puisne mort- 
gagee was held to be entitled to enforce his 


. Mortgage against the subsequent purchaser 


who had discharged prior incumbrances. 1 


`. For the above reasons we are of opinion 


that the plaintiff Bunwari Lal is not entitled 


_ to bring the mortgaged property to sale with- 


out discharging. the prior -mortgages which 
have’ been paid: off by- Hardwari Lal. -The 
-Court below has not. determined what amount; 
if any, is due on thosé prior mortgages. We 
cannot, therefore, decide this: appeal without 


obtaining’ ‘findings on the- following issues 


-" (2) A. W. N. (1938) 129. < 4 
: “ra L. J 987;4 Ind. Cas. 810. - ° 
4) TA LJ. 15; 5 Ind. Cas. 177 Infra. 


" rent. 


findings, ten days will pe allowed for filing 


objections, . 


Sop 7 Oase remanded, 


r 





SEn CALCUTTA HIGH COURT. 


Secoxp Cryin “APPBAL No, 2628 ov 1907: 
“December 14, 1909, 
Pront Mr. J debian. Harington and 
j Mr. Justice Chatterjee. 
POWERD HU DSON——PLALSTIP e" 
= APPRLLANT': i 


= - 


"+ versus ° 
< MAHABIR THWARL AND ANOTHER —- 
- Derenpenta—Resporperrs. 


Bengal Tenancy Act (VIII of 1885), as amended w 
Act II ‘of 1898 (B C.), 8. 108—Decision by Revenue 


< Officer—-Takheraj or no lakheraj—Jurisdiction of Re- 


venue Officer—Rew judicata. 
The question whether the land is laklieraj or not is 


‘one which the Revenue Officer is not competent to 


decide under section 106 of the Bengal Tenancy Act 
as amended by Act III of 1898 (B.C.); and, therefore, 
his decision on that question being without jarisdic- 
tion does not operate as a decree ‘and is not binding 
AS res judicata between the parties in a subseqyent 


suit, 
Secretary of Btate v. Nitya Singh, 21 O. 38 (F. B.), 


“followed. 
-. Gokhul Bahu v. Jadu Nundun Roy, 17 O. 721, distin- 


guish ad. 
Appeal from the decree of the Sub-Judge 
of Mozaffarpur, dated August 29, 1907, afirm- 


ing that of the Munsif of Motihari, dated. 
- December 22, 1906: 


os 


: Babu Mohendra Nath Roy and Moulvi 


. Muhammad Mustafa Khan, for the Appellant. 


Babu Lachmst Narain Ningh, for the Re- 
spondents. | 
i Judgment. 

Harington, J. —This is an appeal on behalf of 
the plaintiff in a suit which was brought for 
- The point taken on behalf of the ap- 
péllant is that there is an entry inthe record- 
of-rights made by the Settlement Officer fix- 
ing the rents after he had devided a dispute 
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between the parties under section 106 of the 


old Bengal Tenancy Act, that is ‘to say, under ` 


Act VIII of 1885 as amended by Act IIL of 
898. The appellant in support of the pro- 
position that decision by the Revenue Officer 
amounts to a decree operating as res judicata 
with respect to the present dispute between 
the parties relies on the case of Gokhul Sahu 
v. Jadu Nut-dun Roy-(1): In that case the 
Revenue Officer acting under section 106 of 
the Bengal Tenancy Act had decided a dis- 
pute and had determined that a particular 
land was mal land and liable to pay rent. 
The respondents have relied upon a Full 


Bench decision in the case of the Secretary of. 


State for India v. Nitye- Singh (2), and two 
other analogous cases as an authority for the 
proposition that the Revenue Officer had no 
Jurisdiction to determine the validity of rent 
free titles set up by persons occupying 
lands within the area 


under enquiry 
so as to resume such lands sand to 
declare them liable to settlement. Although 


that case does not in. express terms: over- 
rule the earlier decision, yet the opinions 
expressed by -some of the learned Judges 
must be regarded as weakening to a certain 
extent, the earlier case; but I think the 
‘earlier case is distinguishable. 
the question as to the jurisdiction of the Re- 
venue Officer does not seem to have arisen 
because, as appears from the judgment of the 
Court at page 725, the sanad, under which the 
Sahus, who were apparently the defendants 
in the case, claimed their title, if genuine, 
operated as a special contract and for which 
_ the Sahus would be liable to pay rent to the 
‘Roys and, therefore, the Sahus.were tenants 
within the meaning of the Act according to 
their : own case and the Revenue Officer, 
‘therefore, had jurisdiction to enter the parti- 
culars of the land in suit in his record-of- 
rights. That being so, it does not appear 
that the question of jurisdiction could 
have wrisen and all that the Court had 
decided was that this order having 
been made by the Revenue Officer in the 
circumstances, the matter did operate as 
res judicata; but the Court came to that con- 
clusion: apparently after very considerable 
‘hesitation. 
., The point taken is that, that case does not 
apply because the Full Bench case to which 


we have referred decides that the question ` 


< (1) 170. 721 (2) 21 0. 38, 
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In that case 
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whether lakheraj or not lakheraj is a question 
which a Revenué Officer is not competent,ta. 
decide and, therefore, in the case the decision,” 
of that question was outside the .competency. 
of the Revenue Officer, and the decision, there- 
fore, that he arrived at being without juris-; - 
diction is not binding as.-res judtcata in the. 
the question between the parties in the 
present suit. I think that that is the cor- 
rect view. Then the plaintiff sues for rent, 
The, defendant sets up a lakheraj grant from. 
the predecessor of the plaintiff. The plain-: 
tiff relies‘on the entry under section “106 of 
the Bengal Tenancy Act and that entry appears. 
to me to come precisely within the four cor- 
ners of the Full Bench case reported in 
the case of Secretary of State for India v., 
Nitye Singh (2), which the, Revenue officer 
had no jurisdiction to make. The case of 
Gokhul Sahu v. Jadu Nundun Roy (1), is dia- 
tingnishable because there the defendanta 
were tenants within the meaning of ihe 
Act and the Revenue Officer was justified in 
making an entry regarding theland. in suit. 
But here according to-the defendants’ ‘case 
there was no relation of landlord and tenant, 
and the defendants were holders lof a rent 
free grant from the predecessors of the landa - 
lords many years ago, and I am botnd to say 
that I feel somewhat pressed by, what ap- 
pears in the judgment of the Court of first, 
instance and of the lower appellate Court 
and that is though this decision was given by 
the Revenue Officer many years ago, there. is 
no evidence at all that it was ever acted upon 
and that rent has ever been paid in respect 
of the land to the plaintiff. In my view, for 
the reasons which I have stated the decision 
given by the Rerenue Officer cannot be regard- 
ed as deciding a dispute between the parties 
because it was a decision ona question which 
the Revenue Officer was not empowered to 
decide. re 

‘The judgment and decree of thé lower ap- 
pellate Court are right and this appeal 18 dis- 
missed with costs. + < 

Chatterjee, J—I agree, under-the Bengal 
Tenancy Actas it stood before its amend-¢ 
ment, the Revenue Officer under section 106 


-would bave jurisdiction only in cases between 


landlords and tenants. In this cage the ex- 
istence of the relationehip of landlord and 
tenant was strorgly denied kefore the Re- 
venue Cficer erd ihe defendants still insist . 
upon the same denial. The Revenue Officer, 


| 
| 
| 
| 


“to be drawn on the authority of some cases, - 


hal 


Not. y) 


TAHALDAT KUMRI v, GAYA PRASAD SAHU. 
therefore, -would'not under the law as it then 


atood' have jurisdiction: to: decide whether the | 
‘land -was rent free or not and if that be so 


his decision is neither res judicata nor operates 
as a decree. A distinction has been attempted - 


As the case of the plaintiff stands upon other 
evidence in this case, I see no reason .to 
interfere’ and the appeal ‘is dismissed- with 
costs,- 

=- + Appeal dismisset: 
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- OALGUTTA HIGH: COURT. 
REGULAR, Civic APPHALS Nos. 154 AND 
“155 ox 1907. 

“ Décember,22, 1909. 
ier —Mr. Justice Brett and “ 
- «+. Mr. Justice Sharfuddin. | «. 
Musammat TAHALDAI KUMRI— 
i aa 
j Persus 


-GAYA PRASAD SAHU AND ANOTHER — iy 


c- V ‘Oppostra PARTY— BRSPONDHNTS.. 
-is Hindu Lad—Mitakshara—Inhertiance—Step-mother 
—-Father’s sister's som; -` 
` Under the. Mitakshara Law in Bengal a ‘step-mother 
is not entitled to sucéeed to the estate of her step-son 
in preference to his father’s sister's son. . 

Lala Joti Lal v. Musammit Duran Kower, B. i i 
Sup. Vol. (F..B.) 67, relied on. ` 

Kumaravelu Y. Firana ‘Goundan, 5 M. 29, ‘Muttammal 
v.Ve nga Iakamiammal, 5 M. 32, Rama Nand. y, Burgi- 
ani, 167A. 221, followed. ‘ 

Keasorbas v. Valab Rios, 4 B. 164, Lulubhai, 
Bapubhii, v . Cassibai -5 B. 110, 7 0. L. R. 445, TLA. 


212, usona v. Zoolekhabai, 19 B. 707, nof followed. . 


"Collector of Madura v. Mutu Ramalinga See 
18M°I A. at 436,10 W. B. (P. C.) 17; 1 B. . R. 


- (P. Q.)1, referred to.. 


Appeals from the decrees of, the District. 
Judge of Bhagalpar, dated April 9, 1907. 
. Moulvi- Mohammad Mustafa Khan, for the 


Appellant.. 


_ Babu Dwarka Nath Mitter, for the Ber 


spondent . 


<€ 


. Judgm ent.—The pissen appeals are 
Gak against a judgment of the Distridt 
Judge of Bhagilpar | dealing with, two appli- 
cations for letters of administration to the 


-egtate of two minors, Raghu Sahu andChamru 


Sahu. The applicant in one of ‘the applica- , 
tions was the step-mother of the two decaased 


minora and tha‘ applicants i in ths othar were 


the fathar’s sister's sons of the decaased. 

The minora also left a half sister by the sama 

step mother bit sho ia not a purty ‘tot either 
J 4 | 


5 
y 
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-it has been. held that a step-mother 
‘not excluded from the inheritance bab comas 
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of the two applications. The learned District 
Judge held that letters of administration 


. could only be issued tothe persons entitled 


to suoceed to the. property and, on 8 considera- 
tionof the authorities, he was of opinion that, 
under the Mitakshara system of? the Hiada l 
Law-as interpreted in Bengal in the F all 
Bench case of Lala Joti Lal v. Musammat 
Durant Kower (1), the step-mother was not 


‘entitled to succeed iù preference to the other 
-applicants, the sister's sons of the father, 
. who were admittedly the own Bandhus of the 


deceased. . Against this decision, two appesla 
in respect of the two applications have been 
preferred-to this Court by the step-mother, 

In. support of the present appeals, the 
learned -pleader, who’ has appeared on behalf 
of the appellant, has contended that, in decid- 
ing this question of- the Hinda ‘Law as 
alluded to above, we should be guided by 
certain decisions of the Bombay High Court 


” and he suggests. that, so far as the province 


of Bengal is concerned, the matter has not 
beén decided by the Fall Bench case on which 
the learned District Judge hasrelied. He has 
‘contended that, in the Fall Bonch-case referred 


: to above, all that was decided was that in a 


divided family a step-mother could not come 


‘in asan heir of her- step- son asshe was not 


included in the term “mother” as used in the 
Mita sshara when specifying the female heirs 
entitled.to succeed. The opinion expressed in 
that decision does not, however, appear to us 


to be confined fo that point alone, for, the 


judgment rans as follows : — For the above 
reasons, we.are of opinion that a step-mother 
cannot take by inheritance from her step-son,” 
The argument advanced by the learned pleader 
with references to the right of the step-m>ther 
to succeed to the estate of her step-s.n is to 
the effect that, asa Gotrajs Sapinds, she is 
entitled to Ni preferanas to the father’s 
siater’s sons who are only Bindhus. In support 
of this view, he' has relied on the oase of 
Kasserbai v. Valab Raoji (2), in which 
13 


in as'a (Gotraja Japinda. e next relies on. 
the ciso of Lrllwbial Bupubsas yv. Oaisrbas 
(3), in support of the same view that, oa 


“marriage, the wife and the husbiyil bens 


9 ae relations tò each othar and, tharafors, 


1) B. L. BR. Bap Vol. 67 (F. B.). 
9) 4 B. 183. 
(8) 5 B.110; 70, L. R.4453; 7 L A. 213, 


wo. 
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the stepmother becomes the Gétraja Saptnda 
‘of the step-son, and he also relies on the case 
wf Russoobat v. Zoolekhabat (4), in. which it 
‘was held that’ a siép-mother succeeds to the 
‘property of her stép-son in preference ` “to the 
‘step-son’ 8 paternal anéle’ ason. -He has fur- 
ther referred us to the opinions of Nunda 
‘Pandit as given in the Principles of the Hindu 
Taw of “Inheritance by Sarbadhikary at 
‘page 480 and öf Bolam Bhatta as given at 
page 482 of the same book and has contended 
that, on the basis of these. authorities, we 
‘should hold in the present case that the stép- 
mother i is entitled to succeed to her step-son. 
The learned pleader for the appellant has 
admitted that, in the case of Kumaratelu v. 
Virana Goundan (5), it has been held that 
neither a half sister nor a step-mother can 
succéed to the estate of the step-mother or the 
Rtep-son asccording to the Mriakshara system 
of the Hindu Law. and that in the same 
volumé arrange v. Venga Laksmiam- 
mal (6) , it has been held that a‘step- - 
mother ig not entitled to succeed toa deceased 
step-son before the maternal grandmother. 
He has, however, syggested that the last 
mentioned decision does ‘not goso far as to 
exclude. the step-mother from succession 
altogether as seems to have been the opinion 
of Mr. Mayne as expressed in his work on 
Hindu “Law and Usage, Seventh Edition, 
page.730, but ‘merely to lay down that she 
‘eannot | succeed asa Sapinda though she may 
possibly succeed as a Bandhu. The learned 
pleader has also admitted that, so far as the 


Allahabad High Court is eonoenned. the ` 


authorities are all in one direction and are 
contrary.to the view- which he wishes to 
maintain that a step-mother can succeed, to 
the estate of her deceased step-son.: The case 
of Rama Nand v. Surgiani (7), is a direct case 
in point in which, in that Court, it has been 
held that a step-mother cannot so succeed. ` 
“The argument, therefore, of the. learned 


n 


pleader in support of the present appeals ` 


amounts tothis, that, in dealing with the ques- 
- tion before us, we should: ignore the decisions 

arrived at by the High Courts of Madras and 
Allahabad andthe Fall Bench decision of this 
Court and should be guided in our decision 
- by the decisions of the Bombay “High Court, 
We are not prepared to adopt the ‘course 
which the-learned pleader suggests and which 


(4) 19 B. 707, (5) 5 M. 29. 
, (6)25 M32, _ (7) 16 A, 221. 


we 
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is any panned to. ‘the ‘principles “which 
the Privy Council. hag laid down in thé case 
of the Collectér of Madura y, “Mulu Ramalingg 
Sathupathy (8). In determining the question 
before us, it is necessary for us to be guided 
by the law as it has been “accepted and ad- 
ministered in this province. The authorities 
on which the learned’ District Judge relies 
peeins to us to- support fully the decision at 
which “He has arrived- that, so far- as this 
province is concerned, under the interpretation 
of the Mitakshara ie as accepted in the 
districts governed by that law, a step-mother `- 
is not entitled to succeed to the estate of her 
step-son either as a Gotruja Sapinda or in 
preference. to the father’s sister’s son,; In 
arriving at this conclusion, we do not wish to 
lay down that the step-mother and the half 
sister will not be entitled to maintenance out 
of the estate of the deceased. In our cdpinion 
the learned pleader has entirély failed to 
establish his contention that the step- mother 
is Gotraja Sapinda at all, the balance a 
authority being so far as this, side, gf.I 
‘is concerned, distinctly against him ard- 
bas also failed to show to us that, as- a 
Bandhu, the appellant has préferential- rights 
to succeed to the estate of her step-son .to 
those of the father’s sister’s song, i 

The learned pleader has also discussed the 
rights of the half-sister;. but, as-we find that 
ahe is not a party to either of the applications, 
it is not necessary for us to considér her 
position. Theresult, therefore, is that both 
the appeals are dismissed. In the circums 
stances of the case, we direct that each part 
do bear her or their own costs. 

Appeals dismissed, < 

(8) 12 IM. a pali 397 5 104. B. (P. 0.) 17 ; ; 

' B. L.R, (P.O ) 1 





MADRAS HIGH COURT. f 
"SECOND Civit Apprat No. 1412 or 1907. 

- | November %9, 1909. .. A 
Present :—sSir Arnold White, Chief Justice - 
_ and Mr. Justice Krishnaswami Aiyer, ` 

GAVURA RAMANNA-—— APPELLANT 
1ersus 
 ADABALA RATTAYYA—Derenpaxt 
— RESPONDENT. 
‘Hereditary Village Offices Act (Mad. HI of 1895), 88, 
18, 21—Sutt for possession of land-—Jurssdiction of 


Cinl Courts. 
Where 8 suit is for land and is not based on the - 


ground that the land constitutes part of ws emo Tas. * 


jayi TG 
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MAVOULU SERTHARAM NAIDU v, DODDI KRAMI NAIDU, 


menta of the office, nor pertains to right to succeed 
any pf the officés mentioned - ie kecib 19 0 18 ‘of “the 
‘Hereditary Village ‘Offices Act, mar. rajkes: g quegtiom 
‘as to the rate or amount ’ ‘of the emofumentsrof a sin 
Per Civil Oogrta” have j juriediction to ente 

Section 18 of Madrad ‘hob TLL-of 1896 4s an evatiling 


~ #eetion-tomferrinbg? jurisdiction on} Ravénue Odurts 
and by itself cannot oust the dansa en of, Civil 


Courts which wonld otherwise'exist | .-: 

. Kesaram, Narasimlasiu, Ve ‘Naragimiul, Patna, 
80 M: 126, referred to.” 

Second Appeal against the. Decree. of the 


Subordinate J ndge’s Court of Ellore i in Appeal 


Suit“No. 232 of 1905, “presented against the. 


Decree of the Court 'of the District Munsif 
of f'ennku in Original Suit No. -481 of 1904,_ 
Judgment.—Except in the cases in 


which the: jurisdiction of tlie Ciyil Courts is’ 


“taken away by. Aot II of 1395, -that jurisdic- 


_ tion remains. 


1 


“The 'sbotidn! of the Aot. of 1895 vih bars 


the jurisdiction of the Civil Courts is section. 


21. - The -pregent ’ Suit does not fall within 
that section. ` 


-It doés not raise a question ag to the rate or 
amount of the emoluments of any such office. 
1f it did, every claim to recover lands would 


|. -be outside the jurisdiction of the Civil Courts 


which is opposed to the . words “but such de- 
cision. Shall not bar the right.of the claimant 
to institute a suit. in a Civil Court for re- 
covery of the land itself,” the last sentence 
in ‘proviao 11- to section 1801) of -the Act. A 


not raise a question as to the’ rate or amount 


`,- of thé emoluments - of the office. Section 21 


itself containg an express provision as to any 


- claim to recover the emoluments -of the office. 
_. which may include land. The worda “any 
WA claim to recover the endowments of any such. 


office”. -in section 21 do not -apply to the pre- 
gent suit, since the suit is not a suit for lands 
leased on the ground that the land constitutes 
part of the emoluments of the office. The 


general provision inthe Act which bars the - 


jurisdiction of the Qivil Courts does not, in 
our view,. apply to the present guit. 
Iù this -view it. is unnecessary- to A 


whether proviso (#2) to section 13 (1) ap- . 


„plies: 
“In the view -that proviso (17)-applies we 
think that the question whether the emolu- 


in issue” within the meaning of the proviso, 
andthe Collector was, therefore, bound to de- 


‘It is not a claim to succeed to 
any, of: the. offices mentioned in section 13, 


., Claim to recover lands, in-our judgment, does — 


.. ments of the office consisted of land or of an .~ 


- assignment of revenue was “one of the facts ` 


T 


cide the claim on the assumption that only 
the assignment constituted’ the emolument 
The Collector nat having done so, the rigli b 
duit to establish the claim to the land ronging 
unaffected, The effect of the worda "bat 
such ” decision &.” is to preserve thé 
jurisdiction df the Civil Courts ayen in 
cases where'the Collector decided the claim on 
the assumption and not to oust the jurisdiction 
in.cases where he did not. Section 18° is an 
enabling. section conferring jurisdiction on 
Revenue Courts and, by itself, cannot ‘ovat 
juriadiction which would othérwise exist. 
This view is not inconsistent with the ‘deci: 
dion of the Full Bench in Kesaram Narasim- 
hulu v. Narasimhulu Patnatdu (1). Asin 
our opinion section 21 does not bar the suit, 
we must set aside the decrees of the Courts 
below and send the case back to the Court 
of first instance to be disposed of according to 
Iaw. We desire to point out that this deti- 
sion does not entitle the plaintiff to re-open 
the question as to the assignment of revenue 
forming part of the emoluments‘ of the difice: 
--The decree of the Collector must be regard. 


: ed as binding to that extent. 


` Costa will ‘abide the event, 
Appeal dismissed. 





MADRAS HIGH COURT, 
: Seconn Civ Aprea No. 551 or 1907. 
‘October 22, 1909. 

-- Present : :—Sir Ralph Benson, Offg. Chief ‘ 
Justice and Mr. Justice Krishnaswami Aiyar, 
« MAVOULU SHETHARAM NAIDU— 
APPELLANT 

- = WETSUS 
DODDI RAMI NALDU—Responpenr. 
Hereditary Village Offices Act (Mad. II of 1895), as. 13, 
21—Jurisdiction of Civil Courts—Lease of inam by the 
inam-holder—Suit to eject tenant on the expiry of lease. 

- A suit for possession of Village Officer’s tnam land 
on the expiry of a lease by the inam-holder to a ten- 
ant is cognisable By the Civil Courts. 

Sections 18 dnd 21 of Madras Act III of 1895 should 
be read-together, and a suit for possession’ from a 
tenant on the expiry of his lease does not fall within 
the terms of section 13. 

Kesaram Narasimhulu v. Narasimhulu Patnaidu 
80 M. 126, explained. 

- Kesaram Narasimhulu v. Vuddanda Rao Narasinul té, 
16 M. L. J. 333 at p. 3886; 1 M. L. T. 102 and O. R, 
P. No. 8 of 1903, reterred tó. . 

In such a case ‘plaintiff will not be entitled to base 
his suit on his title to the inam: 

- Basappa v. Venkatappa, 4, Mi H.-0. RB. 70, diss 
tinguished, = i 


pd 
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~ EMPEROR v, NANNHI BAHU, 

“Second appeal against the decree of the 
Temporary Subordinate Judge of Vizagapatam 
in Appeal Suit No. 278 of 1905, presented 
against the decree of the District Munsif of 
Parvatipar i in ‘Original Suit No. 331 of 1905. 

Mr, V. Ramesam, for the Appellant, 

Mr, P. Narvayanamurtt, for the Respondent. 

Judgment.—tThe question is whether 
8 sait for a village officer’s tnam land on the 
expiry of a lease to the defendant granted by 
the plaintiff is cognizable by a Civil Court, 
The Courts below have decided against the 
plaintiff. The Subordinate Judge relies on 
the decision in Kesaram Nearasimhulu v. 
Narasimhulu Patnaidu (1). Far from sup- 
porting his view, the observationsin that case 
of Miller, J., at page 131,are in favour of the 
plaintiff, and the other learned Judges do not 
dissent from his remarks. Indeed it may be 
said that the ratio dectdend: of that case sup- 
ports the appellant’s argument. Both the 
learned Chief Justice and Mr. Justice Miller 
say. that sections 13 and 21 of Act III of 1€95 
should be read together. -Section 13 confers 
jurisdiction on the Revenue Court and defines 
the class of suits of which a revenue Court 
may take cognizance. Section 21 specifies 


the class of suits of which the Civil Court- 


shall not take cognizance. It is reasonable 
to hold, notwithstanding the apparent gene- 
rality of the language of section 21, that 
the jurisdiction of the Civil Court is not 
taken away in those cases in which it is con- 
ferred on the Revenue Court by section 13. 
Moréover, it is a general principle of law that 
every presumption shall be made in favour 
of the jurisdiction of a Civil Court and that 
it shall not be taken away except by express, 
words or by necessary implication. We are, 
therefore, inclined to hold that the Civil 
Court has jurisdiction in this case. The 
express words of section 13 make it impos- 
sible. to bring such a suit as the present within 
them. The case, put by Mr. Justice Sub- 
ramaniya Iyer in Kesaram Narasimhulu v. 
Vuddanda Roa Narasimhulu (2), is, we think, 
right. He Bays, “suppose an office holder in 
possession of an inam land, which is admittedly 
tnam land, lets it ont to a tenant for cultiva- 
tion fora’ year, and that that tenant at 
the expiry of the term refuses to quit. 
According to “the general law the land- 
lord can eject the tenant without showing 


(1) 80 M. 126. 
(2) 16 M. L. J. 888 at p. 336; 1 M, L. T. 102, 
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more than the letting and the expiry of the 
term, ashe is not called upon.to allege or 
prove his right to the land or the Office, the. 
tenant being estopped in such a ‘case from 
raising any question as to the title of the 
party dc.” 

Mr. Justice Boddam has taken the same 
view in Civil Revision Petition No. 3 of 
1903. : 

The decision in Basappa v. Fenkatappa (; 3), 
was under Regulation VL of 1831 and the 
language of section 4 of that Regulation, 
which corresponds to section 13 of Act 111 
of 1895 is very different. 

We must reverse the decrees of the Courts 
below and remand the suit tothe District 
Munsif for disposal according to law. The 
plaintiff will not be entitled to base his suit 
on his title to the tnam. 

The costs of this and the lower appellate 
Court will be provided for in the revised 


decree. f 
Appeal allowed. , 


re oh 


(3) 4M. H. 0. R. 70. 
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ALLAHABAD: HIGH COURT. ' 
URIMINAL Revision No. 690 or 1909. 
December 15, 1909. 

Present :—Sir George Knog: Kr., Judge 
and Mr. Justice Piggott. 

EMPEROR | 
Terus , 
Musummat NANNHI BAHU. 

Penal Code(Act XLV of 1860), a8. 307, 823-—Intention 
to kill— Presumption. 

The accused in the course of a quarrel with her 
sister-in-law and in a fit ofanger flung her child, three _ 
years, old, into a pond 4ft. deep on the edge of which 
her honse was situated and at the same time gave 
expression to a wish that the death of the child should 
rest as & curse on the woman with whom she was. 
quarrelling: Held, that the circumstances. gave rise 
to a presumption that the intention of the aconsed' 
was to cause death of the child, and that she was, 
therefore, guilty of an offence under section 307, 
although the child was picked up by a atander-by 
without loss of time. 

Criminal Revision in the case of Nannhi 
Babu. 

Order.—tThis case was r eatled up on 
perusal of the Sessions statements. ‘The 
accused Musammat Nannhi Bahu was com- 
mitted for trial on a charge under section 
307, Indian Penal Code. The evidence 
shows that the accused in the course -of 


a quarrel with her sister-in-law and in 4 


Vol. v4 
SUNDRI t. HARI PROSAD SINGH. 
St of anger flung her:child, age 3 years, into. 


a“pond on the edge of which her house was. | 


situated and at the same time gave expression 
to a wish that the death of the child should 
rest as a curse. ọn'the head of the woman with 
whom she was quarrelling. Fortunately there 
were by-standers about and one of these picked 
up-the child and saved its life. The learned 
Sessions Judge held that the woman did an 
act endangering the child, that she- intended 
to cause hurt, namely, death to her child and 
that her act resulted in the child suffering 
hurt. Itis not easy to understand how on 


these findings the learned Sessions Judge held _ = 


that the offence was an offence under section 


323, Indian “Penal Code. - We have gone ' 


carefully- into the evidence from which -it 
ean be safely held as proved that the woman 


' intended to cause the death of her- child by ' 


the ‘act; for if she did intend to cause death 
and in carrying out her intention committed 
an act which reaulted in hurt to the child, 
the offence is óne under section 307, Indian 
Penal Code, and a much graver offence 
than one under section 323. The learned 
Sessions Judge in his judgment makes a 
curious mistake. He says that the spot where 
the child. was thrown into the water was a 
spot where the ‘water stood only 2 ft. deep. 
We find no witness forthe prosecution who 
says that the water at this’ place was only 
2 ft.deep. The witnesses for the prosecution, 
it is true, give various depths, but they all 
agree in placing the depth’ as ‘not less than 
4 ft. fee | 
Thereare two witnesses for the defence, who 
give lesser depth but their evidence has been, 
and we think rightly, discredited. To fling 
a child 8 years of age into water 4ft. in depth 
gives rise to a presumption that the intention 
“was to cause its death though there may haye 
been by-standera ready to pick'the child out 
without loss of time and again the words 


t 
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CGALOUTTA HIGH COURT. 
“MISORLLANYOUS CIvIL APPRAL No. 389 op 
S 1909, | 
December 20, 1909. 
Present:—Mr, Justice Brett and 
Mr. Justice Sharfuddin. 
Musammat SUNDBI AND ANOTHRR—- 
. . DRECES-HOLDERS ~A PPELLANTS 
versus ` 
HARI PROSAD SINGH (gureryr) 
AND OTHERS—J UDGMENT-DEBTONRS— 


i - RESPONDENTS, 
Esecution of decree—Sale—Purchase money, right of 
ree-holder to take, when accrues—Interest, right of 
ree-holder to gat, wp to when—Poundage fee—Kopense: 
of sale. o 

Although the sale proceeds could not be available 
for the satisfaction of the deoree, and the mortgages 
decree-holder would not be entitled to handle the cash 
up to the date when the sale was confirmed, yet, if 
aso matter of fact, he withdrew the money before 
that time, then he was entitled to interest only up 
to the date when the full purchase money was paid. 

The Rules of the High Court olearly contemplate 
that the poundage fees are to be takon as costs of the 
execution'to be recovered from the jndgment-debtor; 
and where a eurety bound himself to make good the 
sum by which the sale proceeds of the property fell 


‘short of the decretal amouut: Held, the that surety 


bound himself to make good any sum which the -gale 
proceeds after ‘defraying the expenses of the gale 
inclading the poundage fees fell short of the amount 
decreed. , 4 a 

Appeal from the order of the Sub-Judge of 
Bhagalpore, dated Jaly 31, 1909. 

Babus Mohentra Nath Roy, Provash Chandra 
Mitter and Nares Ohandra Sinha, for the 


Appellants. , i 
Dr. Bash Berary Ghosh, Moulvi Syed 
Shamsul Huda and Babu 


| Kulwant Sahat, for 
the Respondents. 
Judgment.—this is anappealagainst 
an ordér passed by the Subordinate Judge of 
Bhagalpur in a proceeding in execution of a 
certain mortgage decree. The decree was 
granted by this Court in fayour of the present 
appellants on the 28th January 1908, for 


used by the acensed throw light on her inten- the recovery of Rs. 1,62,113 and on the 7th 


tion. -We find the accused guilty of an offence 
under section 307, Indian Penal Code. We 
set aside the conviction and sentence passed 
under section, 323 Indian Penal Code, convict 
Musammat Nannhi Bahu of an offence under 
section 307, Indian Penal Ovde, and order 
that-she' suffer rigorous imprisonment for 
two years with- effect from the llth August 
1909:- ° i 


4 oa 
nin ke 
r 


Appeal Umeei 


December 1907, the respondent Hari Prosad 
Singh deposited as surety for the judgment- 
debtors, Rs. 5,000 in cash as security for stay 
of execution under an order of this Court. 
This amount was to be deposited in addition 
to the security of the mortgaged property in 
order to cover any amount of the mortgage 
debt which might be found to be in excess 
ofthe proceeds .realized by the sale of the 
mortgaged property. The mortgaged pro- 
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perty was sold on the.17th.November 1903 
for Ra. 1, 66,431; ithaving béeñ a advertised for 
sale for ‘the realizat on of Rs. 1,65;305 dd 
annas. Thereupon, an applicatjoti was made 
by the jadgment- -debtors immèdiateļy after 
the sale'to'have it set dside: This was finally 
refused. and the sale.coufirmed on the 19th 
June,” 1909. Prior, however, to the con- 
firmation of‘ the asle, ‘the decree-holders on 
the 19th March, 1909, withdrew the sale 
proceeds from the Court. They at thé same 
“time, Gontended that, by the térms of the 
decree, they were also entitled to recover 
interest up to the date of realization and that 
as the sale proceeds fell short of the decretal 
amount and costs and interest up to that date, 
they were entitled to-recover the balance from 
the: Rs. 5,000 which had been deposited as 

seourity-by therespondent Hari Prosad Singh, 
~ who stood surety for the judgment-debtors. 


The lower Court -held that the decree-holders . 


were entitled to.interest from the date of sale 
np to the date when the total sale proceeds 
were deposited, that is to say for seven days 
after thesale. The lower Court further held 
that they were entitled to recover poundage 
fee from the judgment-debtors and the surety. 
The Courtfound the poundage fees to amount 
„to Rs.1,674-8 and the interest for seven days 
to be Rs. 389-2, and adding the total of these 
two sums, namely, Rs. 2,003-10 to the origi-. 
nal decretal amount held the total amount 
recoverable to be Rs. 1 67,809. 5-0,- deducting 
fherefrom the amount of the gale proceeds, 
namely Rs.1,66,431,the Court found that the 
decree-holders were entitled tə recover from 
the surety out of the deposit made by him 
-in Court the sum of Ra. 878-5-6.- Against this 
finding the decree-holdéis have appealed to 
this Court and the surety respondent has also 
put in-a cross-objection. 
< In support of the appeal, it-has been con- 
fonded that the lower Court was wrong in not- 
allowing interest in favour of the decree- 
Kolders up to the dáte when the sale was con- 
ed, or, at least, upto 19th March “1909, 
“when the sale proceeds were taken ont of 
Court; and in support of this contention, 
reliance has been placed onthe case of Meghraj 
Marwart y. Narsingh Mohun Thakur (1). 
lt is contended qn behalf of the 
decree-holders that, as in that case it was 
held that up to the date of the confirmation 


of thesale the mortgagee would not mb he sakilan 
- (1) 33 C, 846, - 
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to take the money Dae of Conrt, ‘the date of, 
realization must, in this” oasd, bs interpreted 
to be’ the date’ when the mortgagees’ became’ 
éntitled ‘to actually handle the cash. “On 
Behalf of the surety respondent reliance ‘has 
been placed on tha’ casé of Jogendro ' Nath 
Surcar v. Gobinda Ohunder Addi (2), and on 
an nnreported judgment of ° this _ Court 
delivered on the 3rd May 1905 in “appeal 
from Order No. 98 of 1904.’ (Hemanga Chunder 
Basu v. Bidhu Mukhi Dasi). In both these’ 
cases, the opinion was certainly expressed 
that the view that the decree-holder was not 
éntitled to take out the sale proceeds of the 
property sold in execution until the date of 
the confirmation of the sale was incor: ect and 


-feference was made to the provisions of 


section 315° of the Code in support of that 
opinion. “The decision of the first of these 
two cases, no doubt, did not turn directly on 
the determination: of that point, though the 
decision of the other case appears to be mainly 
dependent on that point. On behalf of theo; 
appellants, -16 has been urged that, if this 
Court should be of opinion that there ‘is’ 8 
éonflict-between the decisions of this Court 


‘in the last mentioned cases and the case . 


reported as Meghraj Marwari v. Narsingh: 
Mohan Thakur (1), we should refer the case 
toa Fall: Bench: for decision. We do nat, 

However, ‘think that, in the present case it 
is necessary for us to adopt this course. As al- 
ready noticed, reliance has been placed ‘on ber 
half of the appellants on the decision of this 
Courtreportedas Meghraj Marwari v. Narsingh 
Mohan Thakur(1), in support of the view that 
the sale proceeds could not be available 
for the satisfaction of the decree and the 
mortgagee would not be entitled to handle 
the cash up to the date when ‘the sale waa 
confirmed. Inthe present case, however, the 
mortgagees applied on the 19th -March 1909 
for permission to withdraw the sale proceeds 
and in fact, they withdrew them. In these 
circumstances it can hardly be said that the 
decision, in the case of Meghraj Narwari v. 

Nanking Mohun Thakur (1); van be taken to 
apply to the facts of the present case. Clearly; 
so faras this case is concerned, the decree- 
holders did not recognize that there was any. 
restriction 6n them to prevent them from 
withdrawing the purchase money out of ` 
Court as soon as they wishedtodo so, And, 80 


(2) 120. 282, tg 
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far as we can judge, there was- no reason why 
the application that was made in March 1903 
` should not have baen, made atan earliér date 
or immediately after the purchase money had 
been deposited. In these circumstances, we 
are not prepared to -difer from the view 
which the lower Oourt has taken’ that the 
appellants, the ` ‘decree-holders, were, in the 
special -circumstances of the case; eñi. itled to 
` interésé only up to the dato when the fall 
purchase money, was paid, that is to say, for 
: seven days as allowed by that Court. 

It has been contended in support of the 
Moab ADE an that, under the terms of the 
petition under which the surety respondent. 
deposited Rs. 5,000 as security in Court, he 
was-only bound to: make good‘ the sum by 
which the sale proceeds of the property fell 
short. of the decretal amount. Itis con- 
tended: that, under the terms of his bond, 
which it is urged should be construed as far 
as possible in his favour, he was not, bound 
to pay the poundage -fees which >the lower 


. Court, has directed should be considered as” 


_part-ofthe decretal amount.’ I answer to 
this contgntion, reliance is placed first on the 
terms of this Court's decree and, secondly, 
on the rules of this Court which provide for 
the payment of poundage fees at a sale by 
auction. The decree of this Court is ‘to the 
effect that the mortgaged property should be 
Bold -and the proceeds of the sale, after 
defraying the eopenses of the sale, should be 


in 


‘applied towards the satisfaction . of the - 


-decretal amount of the plaintiffs eto. The 
Rules of this Court clearly contemplate that 
poundageé fees are to be taken as costs of the 
execution to be recovered from the judgment- 
debtors. Weare of opinion that under the 
terms of the ‘document under which the 


security was furnished the surety respondent ` 


cannot succeed ‘in his cross-objection. Under 
the terms of this Court’s decree, the proceeds 
of the sale will only be available for dis- 
charge of the decretal amount after defraying 
the expenses of the sale and, reading the docu- 
ment by which ‘the security was tendered 
‘with the decree of this Court, we must hold 
that the surety ` bound himself to make good, 
-any sum ‘by which the sale proceeds, after 
- ~defraying the expenses. of -the sale; fell-short-of 
the amount decreed. We think, therefore, 
that, this cross-abjection must fail, >- 
The result, therefore; ig that both the appeal 
“and the eross-dbjegtion aro dismissed, Each 


- 


‘Rule No. 


party will bear his own costs i in this Court. ` 

- A Rale (No. 3378 of 1909) was, however, 
obtained by the present appellants'to restrain 
the surety respondent from withdrawing the 
Rs. 5,000 which’ are in deposifin the lower 


-Oourt pending the disposal of this appeal: 


In disposing of that Rule, we directed pn] 
the surety | rəspondent' be restrained | ‘froni 
withdrawing the deposit for a ‘period of ‘threé 
weeks: from. the date-of our ‘order, ` namely, 
the 24th November 1999, and we added that 


-we would decide in dealing with this appeal 


whether or'not the opposite party should ba 
allowed interast at twelve per cent. „per annum 
on the Rs. 5, 000 for these ‘three weeks in 
addition to the interest on that sum at twelve 
per cént. which had’been allowed by fhe lower 
Court by its order passed on the 3Ist. July 
1909. We think that the surety réspondent 
is entitled to recover interest at tiyelve per 
cent. for the period from 31st July 1909 up 
to-the present date during which he has been 
prevented by the order of the Court at th 
instance ‘of the appellants from withdrawing 
the balance of the Rs: 5,000 after deducting 
Rs. 878-5-6 for the payment of which he 
must be held to be liable.. We, thereford, 
direct thit áh account be taken in the lower 
Court ‘and that interest ab twelve per cent, 
per annum be allowed to thesurety respondent 
in this case who was the Opposite Party in 
‘8378 of 1909 on the sum of 
Rs. 4,121: 10-6 for the period specified. i 
~ Tet the record be sent ‘down to the” lowet 
Conrt without delay. 


l Appeal dismissed. ` , 
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CALCUTTA HIGH COURT. : 
Cryin Runes Nos. 3605 ro 3607 or 1909... 
December 20, 1909. ` 
Present:—- Mr. Justice Brett and - 
< Mr. Justice Sharufnddin. ine 
' SHRINATH CHANDRA PRAMANIOCK,, 
AND OTHERS—PLAINTIFYS—PETITIONERS 
versus . 
‘SECRETARY or STATE. FOR INDIA - a 
IN OOUNCIL—DEFENDANT—OPPOSITE 


ra 


“i> 


a 


PARTY 

Court Fees Act (VII of 1870), 8.7 subas. 4, cl. (oJ) — 
Suit for settlement of fair rent by. amendment of recorde 
of-rights—Declaratory decree—Oonsequential relief. 

In a suit for settlement of a fair rentby amendment 
of the record-of-rights, the Court-fee must be deter- 
mined, in tarms of secttion 7 of the Oourt Fees Act, 
by the-amount at which the relief sought is valued in 
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the plaint and not at Ra. 10 required for a e 
decree | 


Rules against the ieri of the Third Man- 
Bif of Tamluk, dated July Band 9, 1909. : 

, Facts.—The plaintiffs in these cases 
brought three suits: against the Government 
for the settlement of fair rents by altering or 
modifying or setting aside the rents settled 
by the Settlement Officer under the provisions 
of the Bengal Tenancy Acbas incorrect and 
illegal, on the allegations. tnter aka, that they 
had been in occupation of the jotes in dispute 

in, Government Khas Mehal at an uniform 
SANG of rent from generation to generation and 
that lately the Settlement Officer of the Mehal 
had illegally, wrongfully and erroneously 
settled rents and prepared jamabandis, 
plaintiffs prayed that decrees may be passed. 
for the settlement of fair rents by altering 
&c. the rents settled and.the jamaband:. 

„The learned Munsif held that as the sait 

contained # prayer for setting aside a khattan 
entry, the amount of-fee.payable for that 'Te- 
lief was Rs. 10. 

“ Against this order the plaintiffs on the 
High Court and obtained these ‘Rules. 

Babu Harro Chandra haaa, for the 
Petitioners. 

Judgment.—No one appearing dor 
the Opposite Party, we think that these Rules 
must be made absolute. The order of the 
lower Court appears to be incorrect, having 
regard to the provisions.of section 7, sub-sec- 


tion (4), clanse (c) of the Court Wana Act- Th 


these suits, not only is a declaratory decree 
sought but consequential relief by amendment 
of the record-of-rights is also asked for. In 
such cases, the Court-fees, in terms of that 
section, must be determined by the amounts 


- _ at which the reliefs sought.are valued ia the 


plaints and not at the sum of ten rupees 
required for a declaratory decree. We, there- 
fore, direct that the order complained of 
be set aside and the cases sent back to the 
lower Court for re-admission after.it has 
determined the amounts at which the reliefs 
sought are to be valued and after the institu- 
tion fees on those valuations have been paid. 
We make no order as to costs. 
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CALCUTTA HIGH COURT. 
MISCBULANKOUS Civin APPEAL No. 24 or 1909. 
December 10, 1909. 
Present:—Mr. Justice Brett and — 

Mr. Justice Sharfuddin. _ 
* BHOJOHARI MAITI AND axotuer— |; 
| Opposiis PARTY— APPELLANTS 
CEFEUE A 
GAJENDRA NARAIN MAITI— 


DECREE-HOLDER— RESPONDENT. 

Mortgage—Mortgage aust by second mortgages making 
first mortgagee party—Right of first mortgagee to pay off 
mortgage debt. 

There is nothing inthe law to prevent a, first 
mortgagee who is madu a party tothe suit by tho 
second mortgagee, on hia mortgage, from claiming his 
right to pay-off the second mortgage and so save from 
sale the property which stands as security for his 
mortgage debt. 

Govind Piosad Misser v. Lushma Oharan Marwart, 
8. A. No. 2088 of 1906 relied upon. . 


Appeal from the order of the District Judge 
of Midnapur, datéd November 4, 1908, révers- 
ing that of the First Muusif of Contei, dated 
July 17, 1908. 

Babu Kally Krissen Sen, for the Appellants. 

Babus Hart Bhushan Mukerji and Asite 
Ranjan Ohatterjt, for the Respondent. 

Judgment.—The present appeal is 
against an order of the District Judge of 
Midnapur, setting aside on appeal an order 
passed by the Munsif first Court of Contai 
iti an application made by the pred#ht appel- 
lants in a proceeding i in execution of a decree 
on-a morigage bond obtained by a second 
mortgagee. It appears that the respondent 
who was the second mortgagee brought a saitb 
on his mortgage making the present appel- 
lants, who are alleged to be the transferees of 
the prior mortgagee, parties defendants. A 
decree was obtained by the respondent and 
execution was sought by sale of the mortgage 
property. The appellants applied to ba 

allowed to deposit the full amount of the 
mortgage debt in payment of the decree and 
so to save the property from sale: They 
alleged that they had purchased . the entire 
rights of the mortgagor in the mortgaged 
property and they claimed as such purchasers 
to be entitled to pay off the full mortgage 
debt due to the decree-holder. The Court of 
first instance held that the appellants were 

entitled to deposit the money in payment of 


“the decree and that Court went on to. explain 


that this was in orderto prevent multiplicity 
of litigation, The learned Judge has geb 
x ae ; 


Ya. v] 
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aide that order -and we are unable to say 
that his judgment is very cléar or that it 


shows that he has quite grasped the position ` 


of the. parties and the rights claimed by. the 
appellants. So ‘far as we can gather, there 
was no real dispute that the present appellants 
had -purchased the rights ‘of the original 


mortgagor bab, whether they had purchased - 


or not, we think that the view of the law 
` which the. learned “J ndgé bas taken is not 
corract.- Even’ supposing’ that the appellants 
: „were held to -occupy the position of prior 
miortgagees, we are of opinion that there: is 
hothiny in the law to’ prevent them in a case 
like the present, where they have been niade 
parties to the suit by the ‘second “mortgages, 
from claiming their rightto pay. off the second 
mortgage and so save from sale the property 
which: gtands as security for their mortgage 
‘ debt. “It has been contends] on behalf, of 


the respondent that a prior mortgagee has 


“noright, even when héis made a-party to the 
- suit brought by the. puisne mortgagee on his 
mortgage, to pay off the second mortgage -in 
order to save the property “from sale. If he 
has not that right, it 15. difficult to understand 
. whatis the usé of necassity of making | him a 

party- ‘to-the anit ' at all. In our opinion, ie 

- is made si party” to the suit inorder to give 
him an opportunity, ifthe . wishes, to pay off 
the ‘second, mortgage if the mortgagor refuses 
_ to’ pay it off and 80 to save the property 

. which stands as sécurity. for ‘his mortgage 


from being sold. The learned pleader for the- 


respondent: contends “that, under the law- a 
prior mortgagee must stand by the suit 
brought by a puisne mortgagee and allow the 


property: to be sold subject to his mortgage - Í 
lien and then, - when this is done, he mast. ` 


bring a fresh suit on his own mortgage, re-sell 
the property and so recover his own mortgage 
debt. 


' gagree.in an application under section 244 of 
the Code of Civil: Procedure in execution ia 
entitled to have his rights settled without 
being put to the -extra expense- and un- 


necessary’ trouble of“ ‘bringing a fresh suit, . 
` This was the view which. was ‘taken by us. . 


only recently in the case of Govind Prosad 
- Misser v. Luchmt Oharan Marwari (1) and we 
think that this is the. view which we should 


adopt in the present casó. In’ our „opinion, : thè 
(D Ere: Nor ROS pi 1906, = 


‘We do not-think that under the lew | 
this'is necessary and, in several | cases, it hag © 
“been held by: this Court: that a prior mort-- 


members of a-tarwa 


present appellants, aga as purchasers, 
if they are entitled. to that position which 
seems to us to have been conceded in ‘the 


- Court of. first instanca, though it was ques- 


tioned in the lower- appellate Court and 


equally so, if they are prior mortgagees, are 


entitled to pay off the mortgage debt due on 
the second mortgage inorder to save from 
sale the property which they (appellants), if 
they are the purchasers, have purchased or 
which, if they are the prior mortgagees, has 
been hypothecated to them as security for 
their mortgage debt, The rasult, therefore, is 
that we decree the appeal, set aside the judg- 
ment and order of the lower appellate Court 
aod restore’ those of the Court of first instance 
with costa in ‘all Courts. As the Court of 
first instance has ‘not -fixed the time within 
which the deposit is to be made by thè pre- 
sent appellants, we think that the order should 
run as-follows:—-That the present appellants 
are entitled to deposit within one month from 
the date of the -arrival of the record in the 


Court of - first instance the sum which’ shall 


be found on'ad acconnt being taken by that 
Court to be due to ‘the second mortgagee'in 


, discharge of his mortgage debt with costs and. 


interest up-to the date of payment. On their 
“failure to do so, execution of the decree of the 
‘opposite: party will proceed. We assess the 
hearing fee in this Court at -twò gold mohurs. 

Let.the record be sent down to the lower 


“Court without delay. 


A ; =- Appeal allowed. 


~ 
Pa, | 





. MADRAS HIGH COURT. 
_ Se0onp Civ: Arrear No. 1034 ov 1907, 
- November 9, 1909. 

Py esant : —Bir Arnold White, Chief Justice, 
and Mr. Justice Krishnaswami Aiyar. 
ee “VEELIU CHATHU NAIR AND 
_ OTH ERS — A PPELLANTS 
Versus 
MART VEELIL MULAMPARAL 
SEKHA RAM NAIR AND OTHERS— 

RESPONDENTS.. 


| Malabar Taw-——Constitution of a ‘tavashi into a minor- 
-tarwad—Acquisitions by the anandravan who became 


Karnavan of the branch tarwad—Absence of circum- 

stances to show aelf-acquisition—Presu mplion, i 

“ When there is s Pty of property Lab of the 
by the Karnavan, and separate 

enjoyment by the panne of such property for 4 

number of years and separute living by the members 

or the branch to which the property -was gifted, thg 


~ 


`~ 


144. ~ 


presumption is that the branch constituted a} tavashi 
tarwad. 


' Kerath Amman Kutti v. Perungottl Appu Nambiar, 
29 M..822, distingnished. ^ | 

| Property acquired by the manager of such a branch 
torwad,, who. is only an anandraven of the whole 
tativad, should be deemed to be the property of, the 
branch when there is nd evidénce as to the source out 
of which the propsrty-was acquired, and the manager 
ia not able to prove & separate title to it and was, at 
the time of acquisition, in possession of the funds of 
the branch but none of his own. 

Vira “Rayen v. Valiarami of Pudia Kavilagam,: Calicut, 

8M. 14L at p. 145; B. A. No. 970 of 1383 and 8. A. 
‘No. 1168 of 1988, referred to. 


‘Second appeal against the TERE of the 
District Court of North Malabar in Appeal 
Suit No. 209 of 1906, presented against . the 
decree of the Court of the District Munsif of 
Quilandy in Original Suit No. 594 of 1904. 

Judgment.—ti is found by the Court 
. below that the plaintiffs constituted the 
members of the tavashi tarwad of Mulamparal 
‘and that they. are entitled to the, kanom 
amount in deposit. Tt is -contended for the 
defandants that this finding is not correct. 
The decision, in Korath Amman Kutti v. Peran- 
gottil Appu Nambiar (1),.is cited as.opposed 

tothe view of the lower Courts. It was 
there, held by Moore and Sankaran Nair, JJ 

‘ that when a female -and some of or all, her 
Gik an ‘obtain any property from their 
‘father or Karnavan they are not thereby con- 
stituted into.a tarwad by themselves, the 
senior. member among them having the or- 
dinary rights of the Karnavan of a Malabar 
tarwad-sofar as the other members in his 
branch are concerned... This view has been 
adopted in Appeal Suit No. 59.0f 1905. All 
that these cases can be said to decide is that 
the mere circumstance of such a gift with- 
out more is- insufficient to create æ tavashi 
Tarwad. But where, as in this case, there is 
the gift of property, 
tavasht for more than eighty years and sepa- 
rate living by the members of the branch, we 
are not prepared to say that the Court below 
were nop justified in coming. to the conolu- 
sion that the branch constituted a tavasht 
tarwad. -But whether this view is correct 
_or not, the question is whether property ac- 
“quired by the manager of the branch; who is 
only an anandravan of the whole favwad: 
when there is no evidence as to the source 
out of which the property was acquired, ir 
to be deemed the property of the the Tarwad 


pr of. the branch. It is admitted that Ukka- 
: CL) 29 M 322, . : : ` oe 
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enjoyment by the- 


f Tisto 


ran Nair, who was thie manager of the branch 
and afi unandraeane ‘of the entire Tarwad at 
the time acquired the kanom,- interest 
under Exhibits A aid B. It is a well-récog- - 
nised principle of Hindu law, - ‘that if nothing 
appears upon the case iene that a member 
of a joint. family is in ‘possession of ‘property 
and he’ alleges that it is his own self-acquisi« 


tion, hè is alleging an exception fo the general 
' ruie and it lies upon him to prove thé ex- 


ception.” ‘See Mayne; paragraph 289. This 
rule is applicable to acquisition by - anandra- 
tans in Malabar fomilies.and has béen 86 


applied. In Vira Rajan v. Valsakanu of Padiá 


Kovilangam, Oaltcut (2), it was stated: “it lay 
on the lst appellant. who being: a member . 
of the Kovilangam is found in possession’ of 
property, to prove s separate title to it.’ 
See also Second Appeal No. 973 of 1883 and 
Second Appeal No. 1153 of 1888. There i ig Tid 
evidence worth that name that Ukkafar 
Nair had separate property. of his own front 
which the-kancm could havé been acquired? 
It remains then to consider whether the ac 
quisition by Ukkaran Nair was for thé 
plaintiff branch and out of its funds. 
or: for the. Tarwad. Self-acquisition 
being ont ‘of the way, We think the 
Courts below were justified -in finding that 
the property belonged to the branch. of which 
Ukkaran Nair was. manager and whose funds ~ 
he handled. It is unnecessary to lay it down 
as a broad proposition of law that every 


-acquisition by the manager of the branch, ever 
“though it has not become a tavashi tarwad, i6 - 


to be presumed to be the property of thé 


‘branch. The fact that Ukkaram Nair was 


only an anandravan of the Tarwad and was 
at the time of the acquisition in possession 
of the funds of the branch, but none of ‘his 
own, is sufficient to justify the finding of the 
Courts below that it was made out of the 
funds of the plaintiffs’ branch. 

The second appeal fails and is on. 


with costs. = 
- Appeal dismissed, | 

(2) 3M. 141 at p. 145, : T 
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_ of the judgment-debtor 


| 5RENI ASAN USAN V. SETHURAM, OHRTTY, 


“MADRAS: HIGH COURT. a 
EUND Cryin Appears Nos. 83,84 |. 
~ AND 205 or 1906. w F 
September- 29; -1909,." 
, Present: —Mr, Justice Miller and 
- Mr: Justice Sankaran Nair. 
SEENI ASAN USAN ROWTHEN 


ny 


ee ; —APPRLLANT’ . v. AM. 
(in No. 89) ` gi 
KARUPPAN CHETTY AND OTHERS 
" — APPELLANTS. oe a 
(In No. 84) . 


k -RANGANATHA’ TAWKER AND y 


: ANOTHER—A PPELLANTS Be a 


- 


(lx ‘No. `205) T 
"Versus 
T. SETHU RAM CHETTY AND “OTHERS” 
_ —-ResponDexts 
sk “(Nn ani). 
Onil “Procedurë Code(Act XIV of: 1982), 88, "269, 295 | 
— Esecution—Attachment— Rateable ‘distribution, 
An, allowance due to a- _judgment-debtor was 
attached in execution of a decree and the ,disburser 


of the allowance was directed to pay ‘the amount: of 
allowance into Court. But the disburser having failed to 


| comply with the direction of the Court, the execution. 
. was struck off. Subsequently the allowance was 


realized in execution of the decrees of other creditors 
and ‘the decrée-holder, - 
whose execution had ben struck off, claimed rateable 
distribution: © ~ 

[= Held, (1) ‘that the. direction of the ‘Goan to the 
disburser to” pay the allowance into Court did not 


_ amount to-an attachment of the allowance under Bec. . 
~ tion 268 of. Act XIV of 1882; (2) that as the exectition 
application was finally. struck off, there was no right a 


-to rateable distribution of assets realised at the ina: 
tance ‘of other creditors. z 

“Pirus hittamdala Chatti v. Seshayyangar, 4 AL. 883, 
followed. 

Second appeals against the decree, of the 
District Court of Madura in “Appeal Suits 
Nos. 300, 373 and 366 of 1905, respectively, 


presented against the decree of the Subordi- 


- nate Judge’s Court of Madara (Hast)in Origi- 


nal Suit.No. 26 of 1904. 
- Judgment.—tIn. our” opinion _ the. 
plaintiffs.were not entitled to rateable distri- 


bution, because at, the date on which the . 


assets were realized thére was no application 
for execution presented. by them, pending in 
the Court which conducted the’ Sxecution. ` - 
The plaintiffs applied in April 1900 for 
attachment ofthe 1st defendants? right. to , 
‘receive a monthly allowance.and for an in- 
junction directing the disburser of the allow- 
ance to pay it into Court as it fell due. The 
‘Subordinate Jadge did not attach the right, 


,- butin his order of the 23rd of April 1900 di- 


INDIAN OASEk. a 


“for injanation, 


i + m 
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PADMANABA PAYI KANNIAH v, KAPENOR. 


rected notice tobe issued as regards the prayer 
Oo the 4th of May he made 
an absolute order directing the disburser of 


_ the allowance, the Dewan Trustee of Ramnad, 
“to pay the allowance into Court, and on the 


18th of July payment not having been .made, 


_- he strack off the exeoution application of the 


plaintiffs, 

- Itis not donied tint this last order closed 
the proceeding on the plaintiffs’ application 
unless-the order of the 4th May directing 


. payment into Court can be taken as an order 


effecting an. attachment under section 268 
of the Civil Procedure Code. 

~ We think it is clear from his order of thé 
23rd “April "that “the Subordinate Judge 


. didnot intend to act under -section 268 


and that -section does not contemplate 
an order for payment -into Court nor 
the issue of an injunction. The order of 
the 4th of May did not, therefore, effect an 
attachment’ under section 268, Civil Procedure 
Code, and the application of the plainriffs 
was finally disposed of on the 18th of July. 
That being so, on the authority of Tiruchtit- 
ambala Ohetti v. Seshayyangar (1) and other 
cases, we must hold that the plaintiffs had no 
right-to rateable distribution under - section 
295, .Civil Procedure Code, and their suit 
should have been dismissed. 
Reliance is also placed upon a former ap- 


“plication for execution disposed of in March 
1900 but we find that in their subsequent 


application , Exhibit C, the plaintiffs state 
that the former petition was disposed of on 


the ground that the allowance which it’ was 


proposed to attach had been paid and there 
was, therefore, nothing to be attached. The 
order. striking off, that application in these 
circumstaaces disposed of it finally, 

Wo, therefore, set aside the decrees of the 
lower Courts and dismiss the suit with costs 


throughout, against the appellants. 


ava ae ` Appeals Gia 


MADRAS HIGH COURT. 
CRIMISAL APPEAL No. 523 or 1909, 
i October 28, 1909. 


-> Present:—Mr.-Justice Munro and Mr. 


Justice Abdur Rahim. 
_ In re PADMAN ABA PAYI KANNIAH— 
i . ÅPPELLANT 
versus 


' EMPERO R—O PPOSITE Parry. 


p 
aa ` 
a 


_Grintinal Procedure Code (Act V of 1898), 3 49%. 


4 
~ 
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_ under these sections. 


“hf RAM LAL SINGH», PASWATI BEJOYPATI, 


Conviction for principal offence quashed by appellate 
Court-Whether appellate Court can convict for abetment. 

~ When a person -has been charged with a certain 
offence and has been convicted of that offence, the 


appellate Court cannot ordinarily, on finding that the - 


conviction if not sustainable, convict thé accused of 
abetment of that offence. 
‘The power to alter a finding, given to the appel- 
_ Iste Court by section 428 of the Criminal Procedure 
“Code, should not be used arbitrarily, but only iu 
accordance with sections 237 and 238 of the Code. 
Regina v. Ohand Nar and Pirbhai Adamji, 11 B. H. 


0. R, 240, followed. i 
- Appeal against the sentence of the Court 


‘of Sessions of the South Canara Division in 
Case No. 14 of the Calendar for 1909. 

Dr. 8S. Swaminathan and Myr: -B.- Sitarama 
Rau, forthe Appellant.. ~ 

The Public Prosecutor (Mr. 0. F. Namen) 


i for the Crown. 


‘Mr. G. Annaji Rau, for the E 

Judgment.—In this case- the appel- 
lant and another were charged with offences 
under sections 457 and 468 of the Indian 
Penal Code. The appellant was convicted 
Sach evidence as there 
is, however, shows that the alteration of the. 
document was made not by the. appellant, 
but by the man who was chargéd.along with 
him. The conviction of the appellant under 


| sections 467 and 468 of the Indian Penal - 


Code was, therefore, wrong. . We are asked, 
however, to consider the propriety of ouviok: 
ing the appellant. for abetment of these 


- offences. We have not beén referred to any 


authority in support ofthe proposition that 
‘when’ a pérson has been charged with a 
certain offence and has been convicted of that 
offence, the appellate Court’ oan, on” finding. 


| “that the conviction i is not sustainable, convict 


“the accused of abetment- of that offence. No 
doubt under section 428 of the Criminal Proce- 
_ dure Code the appellate -Court has power to 


INDIAN oust 


aad 


- “Babu, Lalit Mohan: Ghose, ` 


[u90 


Pon 


the'accused of-offences nnder sections 467 

and 468 of the Indian Penal Code. + His bail: 

bond is discharged. l 
Convicticn sunahe - 


. 
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-  GALCUTTA HIGH COURT... -- 


MISCELLANEOUS CIVIL APPRAL No. 598 oF 1908.., 
January 13, 1910. 
P, ‘esent:—Mr, J notices Harington and.- 
Mr. Justice Ohatterjee.. 
RAM LAL SIN GHanxp OTHER3—JUDGMENT-. | 
DEBTORS-—— APPELLANTS 
versus 


' MAHARAJA PASWATI BEJOYPATI. - 


‘GAJPATI—DkrorEs-HOLDER— RESPONDENT. 

Transfer of Property Act (IV of 1882), s. 90 —-Ewmecu- . 
tion of decree— Decree against essets in hands of mort- 
gagors sons—Mitakshara Late--Property, coming by | 
survivorship, if assets. 

Amo was executed by s Hindu father gov-. 
erned by the Mitakshara law. In a mortgage snit - 
against his sons, the mortgagee applied for a decree . 
under section 90 of the Transfer of Property Act, and 
a decree was made against “the assets of the mort: - 
gagor which might be in the hands of his sone:” ‘ 
` Held, that property, which is not the self-acquired | 
property of the sons, but has come to them by 
survivorship, is liable to satisfy the debt and that the | 
decree may be executed againet such property. a 

Amar Chandra Kundu v. Sebak Chand. Chowdhury ~ 
84 C. 642; 11 C. W. N. 593; 5 0. L. J. 491; 2 M. LT. . 
207 (F. B. ), relied upon, ‘ 


Appeal from the order of the District Judge 4 
of Shahabad, dated August 29, 1908, affirming 
that of the Munsif of Sasseram, dated J anuary i 
20,- 1908. j 
é Babu Chandra Sekhar Prosad Singh, for the : 
Appellants. 


r 


for tho. sie 
spondent. 
J udgment. ` ; 
Harington. J.—This is an appeal against e 


: alter a finding, but we takeit thatthat power. the order of the District Judge of Shahabad, 


cannu be used - arbitrarily but only in 


accordance with other provisions of the Code. 


` Those provisions are to be found in sections 
237 and 238 of the Criminal Procedure Code 
and neither of these covers a caselike the 
present. 


dismissing an appeal from .the order of the ; 
Munsif. | 
The question arises onthe execution of ac 
decree obtained by the respondents in a mort- 
gage suit instituted against the appellants on 


The ruling in Regina v. Chand Nar . a mortgage executed by their father. -On an 


and Pirbhat Adamgt (1), is clear authority for .application by the respondents (mortgagees) 


holding that it is not open to a Court to find 
& man guilty of the abetment of an offence on a 
charge of the offence itself, and we agree with - 
the reasoning on which the roling is based. 


. We-set aside the convictions ‘and acquit 
(D) 118. H. O, R. 240, 


~ 
„A 


- + 
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that a decree should. be. passed against the. 
appellants as heirs and representatives -of 
their father under section 90 of thé Transfer of a 
Property. Act, the Munsif held that the appli- 
cant could not get a decree against the person 


“ and other: properties of the qudgmant: geno 


pd 
~ 


i 
kk 
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but that he was ‘entitled to a decree against 
“the assets.’ of the mortgagor which might 
be in the hands of his sons. 

When this decree was executed, an objectiou 
was made that the property against which it 
~ was sought to execute the decree was ances- 
tral property which had come into the hands 
of the appellants by survivorship and was not, 
therefore, asseta which could be seized in exe- 
cution. 


The Mansif. disallowed the objection, and 


the District Judge affirmed the- sndemiont of 
the Munsif, 


S think the Munsif andthe Disbaeb Jedge: 


were right. The appellants do not contend 
that the property is their own self-acquired 
property but they say it has come to them by 
survivorship. ‘If that is so it is property 
which is liable in their hands to satisfy a 
debt contracted by their father. I am - bound 
by the view expressed by the majority of 
the Court in Amar Chandra Kundu v. Sebak 
Ohand Ohowdhury (1), in which it is laid 
down that the son is the legal representative 
of the deceased parent.and that the liability 
of the ancestral property in respect of the 
debt covered by the decree against the parent 
can ba determined in execution proceedings 
and that ‘a separate suit is not necessary: 
The present case is a stronger one than the 
Full Betch case as the decree is made against 
the sons, 80 no question of separate suit could 
arise. 

The son ag legal personal representative of 
his father is liable to have a- decree passed 


against him for his father’s debt: he is liable - 


- to satisfy it, not only ont of property which 


haa descended to him.,but out of property” 


“which he has acquired by survivorship. I 
, think, -therefore; that the jadgment appealed 
from i is right and the appzal shonld ba dis- 
missed. 

Chatterje2, J.—The decree under execution 
excludes.the parsons and other property. of 
` the appellant3 from liability bat makes the 
assets-of.the-mortgagor amasnable.to the reali- 


gation of the amount decreed. The property - 


in question is not their self-acauired’ propérty 
but has coms to them by. survivorship. The 
Fall Beach case, reported in Amir Chandra 
Kundu v. Sebak Ohand Ohowdhury (1), makes 
such property liable for the decretal-debt 
of the father unless tainted with immorality. 


(1) 840. 6425110. W. N. 593, 50, L. J. 491; 2 M. 


I. T. 207 (F,'B,) 


` 
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< decree. 
that the Court would allow the applicant a 


: . 14? 


No question of immorality arises in this case 
and the property, therefore, ‘must be sold if the 
debt is not satisfied. The appeal, therefore, 
fails and I agree in dismissing the appeal 
with costs, 3 gold mohurs. 

Appeal dismissed, 


= 





CALCUTTA HIGH COURT. ' 


“MISCELLANEOUS Crvin APPRAL No, 92 or 1908, 


November 26, 1909, 
Present :+—Mr, Justice Brett and 
Mr, Justice Sharfuddin. 
NARSINGH DAYAL SINGH AND orarrs—~— 
J UDGMENT-DEBTORS— APPELLANTS 
CErsus 


KALI CHARAN SING H—DECRER-HOLDER — 


< RESPONDENT. 

Limitation Act (XV of 1877), Sch. I, art. 179 (4)— 
Step-n-aid of ewecution—A pplication for time to prove 
service of notice under s. 243 Civil Procedure Code, 1882. 

An application to the Court to do an act in aid of 
execution, eyen though it ia refused, is an application 
within the meaning of article 179 of the Limitation 
Act for the purpose of saving limitation. 

Therefore, an application, which is not an ordinary 
application for adjournment but an application for 


‘time , to adduce evidence to prove ‘that notice 


under section 248, Civil Procedure Oode, 1882, had 
been duly served, though refused, is an application 
within the masning of tha article. 


Appeal from the order of the Sab-Judge of 
Palaman, dated March 9, 1903. 
Babu Sarat Chindra Bysack, for the Appel- 


-lants. 


Mr. J. Chippendale, for the Na E 


Judgment.—The only question raised 
in this appeal is whether the lower Court was 


' right ' in the view which it took that the 


application made on the 12th August 1904 
was an application to the proper Court to 
take some steps-in-aid of execution of the 
- The application was to the effect 


week’s time to adduce evidence to prove 
that the notice under section 248, Civil Pro- 
cedure (ode, had been daly Genya That 
application -was dismissed and “the question’ 


“is whether that application was an applica- 


tion in aid of execution. The learned pleader 
for the appollant admits that the “execution 
could not . proceed without proof of due 
service of the notice and ib has been held by 
this Court that an application to the Court 
to do an act in aid of execution, éven though 
it is refused, i3 an application within the 


w 


t 


pellants. 


Sonate AHMAD U. KAMARUDDIN AHMED. 


for the purpose of saving limitation. In this 
- case, we are of opinion that'the object of the 
applicant was toindace the Court to do an 
act.in fartherance ofthe execution, that is to 


a say, to afford time within which proof of the 


- service of the notice could.be given. It was 
“mot an ordinary application for adjournment, 
“but, so far as we gather from the facts, it was 


order to obtain from the Court an order in 


furtherance of the execution of the decree. | 
' In these . circumstances, we think that the 


order is not open to objection and that, there- 
fore. it should-be confirmed. Theappeal is- 
accordingly dismissed with costs, two gold 


mighurs. 2 k : 


; Appeal dismissed. 
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CALCUTTA HIGH COURT. 
MISCELLANBOUS CIVIL APPEAT, No. 276 
- oF 1908. s 
_ December 1, 1909.. 
Present :—-Mr. Justice Brett and 
i Mr. Justice Sharfuddin. 7 
Shetkk KAPILUDDIN.AHMAD.anp 
OTHERS——OPPOSITE Party—APPELLARTS 
Versus . . Pa 
eee KAMARUDDIN AHMAD AND 2 


OTHERS-—PRT:TIONERS—RESPONDUNTS. - 
Execution of decree~~Decree adnutted to be fully satis- 


- fled—Application for further exscution not admissible — — 


Proper course for decree-holder is review. 

A decree-Kolder is not entitled to put in an appli- 
cation for further éxecution of his decree after, in 
execution of a previous application, the full amount 
stated in that application had been paid and the decree 
admitted to be fully satisfied and so entered py an 
order of the Court. 

The proper course, if there had been any mias- 
_ take, would be for the deoree-holder .to come in 
“for a review. 

- Nilratan Khasnobish v. Rim Ratton Chatierji, 6 0, 
, W. N. 627 distinguished. 

Appeal from the order of the , District 
Judge of Parneah, dated Febraary 17, 1998. 


, Babu Jogendra Nath Mukherji, for the Àp- 
Babu Nonda Lal Banerji, for the Rospond- 
„enis. i. 
J udgment.—rheonly question raised 
in this appeal is whether the District Judge’ 
was right in allowing the decree-holders to 


put in an application for further execution of” 


their decree after, in execution of a previous 
application, the full amount’ stated in that 


- 148 ; INDIAN CASES. 


` Seaning of the article of the Limitation Act 


an coplication made with a definite objectin ` 


- 


7 


- {1910 


application had been paid and the decree ad- . 
mitted to be fally satisfied andso entéred Py ' 

an order of the Oourt. `The learned J nudge 
has held that such an application can be sl- | 
lowed and he has relied- on the case of 


-Nilratan Khasnobish v. Ram Mutton Chatterji = 


(1); in support of that view. Tt is contended 
by the learned ‘pleader for the appellant ` 


_that the Distriét Judge was wrong in allow- 
-ing the petitioners to re-open the execution 


after-it had once.been declared to be finally _ 
closed. The learned pleader has pointed ont 


- thal- the ‘application for execution which 
stated the amount due on the decree was 


verified by the petitioners, that even after it 
had been put in, their attention was drawn to 


‘the decretal amount as stated therein which 


Was sought to be recovered, that, in fact, on. 
two occasions, the application was’ returned : 
to be revised and corrected and that, in spite 


of this, the decres-holders allowed the sale 
`- yotification to go ont stating that the sum 


‘mentioned in the application, namely, ` 
Rs.'2,790-11, was all that was due as the bal- 
anca of the claims in addition to interest and ` 
costs up to the data of sale. Before the’ 
Amount was paid in,an account was taken 
in the office of the Court and it was ascertain- 
ed that the sum of Rs. 3,541-13-9 was due. 

The judgment-debtors, i in satisfaction of that 


claim, paid in the total amount and_ the 


decree-holders’ pleader, on that payment, © 
admitted full satisfaction of the decree, and 
full satisfaction was entered by the Court. 
The learned pleader for the appellants has 
contended that, after what had occurred, the 


lower Court erred in allowing “the present 
- opposite party respondents to re- -open the 


matter. We have gone through the orders: 
passed on the application and we find that 


.there was some- adjustment -between the 


parties and we also find.that there was. an 
order on a petition of the ‘jadgment-debtors, 
that a previous payment of Rs. 1,100 made 


‘in Jaist 1313 was to be credited with interest. 
The amount was credited but apparently not 


the interest.  Itis impossible to say what ` 
was the reason which led the ‘decree-holders 
to put in the application, as framed, but we . 
think that a full opportunity was given ‘to 
them to amend their -application and to see 
that it- was correct. The District Judge- 
‘certainly. ought to have considered this be-. 


fore allowing the present application to suc- 
(1) 50. W.N. ozr: ; 


> 


i Procedure Code. 
“are quite different. ` 
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ceed; Moreover, it appears that the order of 
the Court directing that fall satisfaction of 
the decree, ba enterad remains standing 
and it. seems tous’ that-the proper course, if 
there had. been ` any mistake, woald have been 
for the decree-holders to come jù, under sec- 
tion 623, Civil Procadare Code, for a review., 


- On behalf of the decree-holders, . ib has been 


argned that in the casg of Nilvatin Khas- 
nobish v: Ram Rutton Chatterji(1), the learned 


| udges ‘held that a correction could bs madè 


on an application undér section 244, Civil 
Bat the facta of that case 

In that case, both parties ` 
appeared and admitted satisfaction whereas, 
in the presént case, the judgment-debtors 
paid-in the fall decretal amount and) on that 
payment, the representative of the decree- 
holders admitted satisfaction. We. think 
that, in the spacial circumstances of the CAS8,. 


‘the decree-holders failed to make outa 


sufficient cause for re-opening the execu- 
tion of the decree ani ive ara of opinion 
that their’ application has been wrongly 
allowed. -The result, therefore, is that we set 


_ aside the judgment ‘and order of the lower 
‘Court and decree this appeal with costs. 


We 
assess the hearing. fee i in this Court at two 
gold mohurs.” 

Appeal allowed. 
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. CALCUTTA HIGH COURT. 
oe CIVIL APPRAL No. 62 or 1907.: 
` December 22, 1909. 
` Present: :—Mr. Ji natica Brett and 
Mr: Jastica Sharfuddin., ` 
' GHÁNÄSHÝAM MOHANTI AND OTH RBS — 
E PETITIONERS —- APPELLANTS 


4 


a ` 


S Si 


_ versus 
~JAGABAN DHU JENA AND ANOTHER— 


“OPPOSITE PaRTY—RBHPONDENT?. 
- Will—Document dealing with property: not belonging 


~ to testator—Mohunt of idol—Provision for succession of 


- - mohuntship—Powsr of Supsi intendants - to dismisesuc- 


_cessov—Right of Jepara andang to apply for ee - 


“Butccesoion Act (X of 1865), 8. 8.. 

A document purporting tó be a-will dealt with pro- 
perty, which belonged to the idolof a math and in which 
the executant of document, the- mohunt of the, 
. idol, had- himself no right at all... The document ‘also 
< purported to provide for the succession to the mohunt- 
“ship after his death and named A as his successor 
and there was a proviso, that certain other persons, 
called Superintendents, would be competent to dismiss 
him for misconduct and appoint 9 thes person. n his 
placei Pe ae ees S ee 
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. Heid, that the document is not a Will as it does not 
contain the legal declaration of the intention of the 
testator with respect to his property, but. purports 
merely to indi¢ate the person who on his death should 
be elected to indertake the duties of the mohunt; and 
that the power given to the Superintendents 18 not 


Such a power of appointment as to give any title to 


them for obtaiming probate. 
Appeal from the decree of the District 
Judge of Cuttack, dated November 14, 1906. 
-Facts.—Thedocamentin question which 
is sought to be propounded as a Will runs to 
the following ‘effect:—— 
“Gangadhar Mohapatra and N arain Maha- 


< patra having acquired the math-houses, and 


Mahadev Mahanty, Brojo Bandhu Mahanty and 
Chaitan Mahanty having acquired the lands 
situate in Panchgachia for my Guru, the said 
Guruout of the proceeds of those poper es ac- 


| quired some other lands, and heremainedandon 


his death I have been in-absolute possessionand 
the heirs of the said Mahapatras and Mahan- 
ties have been: superintending the affairs of 
the math. I took into my math Ajodbya 
Das and brought him up and made him my 
chela and: gave him bhek (the garb of the 
order). I, with the consent of the said Moha- 
patras and: Mahanties, have settled that the 


` gaid Ajodhya Das shall after my demise be 


the maltk of all the properties left by me as 


“my representative, and shall be the mohust 
- and gadinashin and ovwner.- 


If that chela 
does anything wrong dnd misuses the math 
properties, the said Superintendents or their 
representatives shall be competent to dismiss 
him and appoint some other fit person in his 


‘place as malik of the math.” 


The executant of the document, Pabitra 
Das, died on April 19, 1888, and Ajodbya Das 
succeeded him. Ajodhyá did not look after 
the affairs of-the math as he should havedone. 
He transferred some of the math properties. 
For these acts of misfeasance, the petitioners, 
who are the successors of the Managing Com- 
mittee, are desirous of removing Ajodbya, and 
have accordingly applied for letters of ad- 
ministration. with a copy of the Will annexed. 

The learned District Judge held that aman 


_-eannotmakea Will with-respect to what is 


admittedly somebody else’s property and not 
his own, and that as the document purported 
to. deal: with property not belonging to Pabitra 


- Das, the document sought to be proved was 
"ota Will. So-he refused the application. 


Tho Petitioners appealed. 


4 Babu Bodo Nath Dutt (Babu Monmohun 


i aii 
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Dutt with him) contended upon the authority . 


of Jones v. Skinner, 5 L. J. Ch. 87 at 90, that 
“property” included every possible interest 
which a party can have. He also cited pp. 
386-387, Vol. XI, Encyclopedia of the Laws 
of England and submitted that a general 
power being equivalent to property, the docu- 
ment in question which gives a power to the 
petitioners is a Will. 
, Babu Jogesh Chandra Dey, for the Re- 
spondent. 


- Judgment.—tThis appeal is directed 
against a judgment and decree of the Dis- 
trict Judge of Cuttack, dismissing an applica- 
tion for probate of a certain document, dated 
the 1Oth September 1879, which is described 
to be the Will of one Pabitra Das, a mohunt. 
The present appellants are persous who came 
forward as Superintendents of the math and 
they brought the suit in that capacity in 
order to obtain probate of this document which 
they describe as a Will in order, it is said, to 
acquire authority to deal with one Ajodhya 
“Das, who after the death of the Mohunt Pabit- 
ra Das appears to have occupied the post of 
mohunt of the math. The learned District 
Judge before whom the snit was brought has 
dealt with the document propounded as a 
Will and has come to the conolusion that it 
does not come within the definition of a Will 
as givenin Act X of 1865, namely, that it does 
not contain the legal deslavatione of the inten- 
tions of the testator with respect to his pro- 
perty which he desires to be carried into 
effect after his death. The learned Judge 
was of „opinion that the document in question 
dealt with ‘property which belonged to the 
idol of the math and in which the testator had 
himself no right at all. He, therefore, dis- 
missed the application and the present appeal 
has been preferred in this Court. 


It has been argued in support of the appeal 
that the decision of thelower Court is wrong 
because the document in question includes pro- 
perties other than those which arethe admitted 
properties of the idol; and, in support of this 
contention, the following passage inthe docu- 
ment is relied on :— The said Guru out of 
the proceeds of those properties acquired some 

other lands and, in respect of all the movable 
and immovable properties thus acquired he 
remained and on his death, I have ‘been in 
absolute possession.” It is argued that from 
this passuge it clearly appears that there were 
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properties to which the testator had title out- 
side the properties which actually balonged 
to the idol. We have considered this argu- 
mont and we do not think that it .can be ac- 
cepted. In the first place, these additional 
properties are stated to have been acquired 
out of the proceeds of the propérties belong- 
ing to the idol and the terms of the document 
seem to us to have no doubt whatever that 
the person who executed it regarded these 
properties as well asthe other properties pre- 
viously referred to in the. document as the 
properties of the idol. . 
- The second point taken is that the learned 
District Judge was wrong in holding that 
there was no disposition-of the properties 
belonging to the testator in the document 
because, in fact, the document in question 
conferred on the present appellants a power 
of appointment; and, in snpport of this con- 
tention that a power of appointment may be 


regarded as a portion‘of the estate of a deceas- 


ed person, we have been referred to certain 
English authorities. In our opinion, the 
authorities to which we have been referred 
can afford no possibleassistance in determining 
the present question and there seems to be 
some confusion as to the meaning of a power 
of appointment as understood in the English 
Law. The document, sofar as we understand it, 
is oneexecuted by theexecutant for the purpose 
of providing for the succession to the mohunt- 


‘ship after his death. It provides that he him- 


self should remain as the mohunt up to the 
time of -his death and that after his. death, 

Ajodhya Das should become the mohunt of 
the math. There is a proviso in the document 
that, if Ajodhya Das does anything wrong 
and misuses the math properties, certain per- 
sous, who are described as Superintendents or 
their representatives, shall be competent to 
dispossess him and then appoint a fit person 
in his place as the malik of the math proper- 
ties. The persons referred to as Superinten- 
dents are the plaintiffs in the present case; 
but we are of opinion that the power given to 
them to dismiss Ajodhya Das for misconduct 
and appoint another person is not such a 
power of appointment asis contemplated by the 
authorities inthe English Law to which we 
have been referred. In ouropinion, the view — 
taken by the learned District Judge is correct. 

The document in question ig not a document 
which purports to provide for the disposition 
ofthe properties of the testator after his death 
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but merely indicates the person who on his 
death'should be. selected to undertake the 
duties of the mohunt of the math. We under- 


stand that Ajodhya Das has died since this . 


guit was instituted and the object of the pre- 
gent appellants isto obtainauthority toenable 
them to institute suits against persons to 
whom Ajodbya Das during his life-time brans- 
ferred some properties. belonging to the math. 
We are of opinion that the present applicants _ 
‘cannot succeed; for, we-agree with the léarn- ~ 
ed District J ndge i in holding that the docu- 
mentof which probate is sought cannot be 
described as a Will and that theappellants 
cannot obtain probate under that document 
or take out letters of administration to the 
estate onthe basis of that document, as be- 
ing & Will, so as to give them the authority 
whioh they require. In our opinion, the docu- 
ment is not a Will and the learned District 
Judge was right in refusing to grant probate 
or letters of administration. The appellants, 
supposing that they hold the position which 
they allege they hold as Superintendents of 
the math, which position seems to a certain 
extanttobeconfirmed by theterms of thedocn- 
ment in respect of which this application 
has been made, may, if so advised, bring a 
separate suit in their capacity aS Sager akon 
-dents making such use as they may think fitof 
the document in question in order to support. 
their authority and prove their title to bring 
such a suit and to obtain the reliefs claimed. 
“The result,-therefore, is that the appeal fails 
and is dismissed with costs. We as8ess the 
hearing fee at three gold mohurs. ; 


Appeal eee 





(s. c. 14.0. W. N. 214.) 
PRIVY COUNCIL. i 
ÅPPEAL FROM THA OsIEF Court oF LOWER- 
l , BURMAH.- . 
: ar ue December 2, 1909. 
| Pressnt :— Lord Macnaghten, Lord Collins, 
- Lord Shaw and Sir Arthur Wilson. 
THA a Ta ee 
© persus © >, 
MAUNG MYA SU AND ormeRs — DEFENDANTS 
- RESPONDENTS, 
` Party—Mortgage decres—Person not made party— 
Not bound by decrees ` 
A person cannot be barred or affected by a decree 
in Ea to which he was not a party, l 
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Appeal from the decree of the Chief Court 
of Lower Burma, reversing that of the Dis- 
‘trict Court of Amherst. 

Mr. J. W. McCarthy, for the Appellant. 

`~ Judgment. 

Lord Macnaghten -This is an appeal ina 
mortgage suit. It was heard ex parte. 

» It is ‘the appeal of the plaintiff from a 
adeno and decree of the Chief Court of 
Lower Burma on its Appellate Side, revers- 
ing a judgment and decree of the Judge of 
District Court of Amherst, which was in the 
plaintiff's favour, and dismissing his suit 
with costs. : 

Owing to the confused state of the record 
and the manner in which the case was'pre- 
sented to the Courts below, theix Lordships 
have felt more than the ordinary difficulty, 
which attends an ex parfe hearing, in dealing 
with the materials placed before them. They 
find it impossible to pronounce a final judg- 
ment without serious risk of doing injustice to 
one or other of the two parties principally 
concerned. 

Some of the facts are beyond dispute. 

On the, 26th of July 1690. four persons, 
who are all dead and are now represented by 
the first eight yaspondents, mortgaged four 


plots of ground, Nos. T, II, III and IV in or 


near Moulmein, to the firm of M. M. R.M. 
Chetty for the purpose .of securing Rs. 11, 000 
and interest. , The mortgage is Ex. B. 

On the 8th of November 1894, the Chetty 


firm assigned the mortgage debt and trans- 


ferred the security for it to one Abdul 
Rahman. . The transfer is Ex. A. 

In October 1895, Abdul Rahman deposited 
the -title-deeds of the mortgaged property 
(Exs. A and B) with the plaintiff by way of 
equitable mortgage. 

In 1901 the plaintiff brought a suit (No. 
77 of 1901)- against Abdul Rahman, Abdul 
Rabman’s father Eman Saib and others, to 
enforce certain mortgage securities including 


_ that created by the deposit of Exs. A and B. 


On the 31st of December 1901, ihe District 
Court of Amherst found that the deposited 
title-deeds were held by the plaintiff by way 
of equitable. security and a decree for sale was 
pronounced in default of: -payment. Payment 
was to be made before the 10th of July 1902. 

' In pursuance of this decree, the right, title, 
‘and interest of Abdul Rahman in the proe 
perty | comprised in the deposited deeds, Was. 
A and Pi were gih up for sale on the 28th of 


- THA HNYIN t. NAUNG. MYA SU. 
August 1902. The plaintiff, who had the 
leave of the Court to bid, was declared the 
purchaser for Rs.. 5, 000. A certificate to 


that effect, under the hand of the District 


Judge and the seal of the Court, was endorsed 
-onEx.A. | l y 

So`far there'seems to be no room for dis- 

- pute, and if it had not been for a claim put 

forward on behalf of one Abdul Guffoor, 

whose brother was married to Abdul 


Rahman’s sister, the decree of the District’ 


Court would séem to have been substantially 
| Yigbt under the circumstances. 

Abdul Guffoor’s claim was brought on the 
record in thé following manner. On, the 
present suit being instituted, Abdul Rahman 
presented apetition, asking that he and Abdul 
Guffocr might be: made parties. His story 
was that, after the assignment to him of the 

“mortgage debt, the mortgage was satisfied by 


ë 


the mortgagors making over to him all the 


mortgaged property, and that he mortgaged 
the property No. II. to Abdul Gaffoor, who 
filed a suit against him,. obtained a decree for 
foreclosure, and thus became the ownerof.the 
property. 

By consent, Abdul Guffoor was added as a 
defendant. He put-in'a written statement, 


“in' which he alleged that Eman Saib and: 


Abdul Rahman, as owner, mortgaged to him, 

‘amongst other proper plots I and. II, by a 
registered deed, dated: the 14th of March 
1905 ; that-be brought : a suit-for foreclosure 
(No. 118 of. 1902) ; that a decree was -passed 
In hia ` favour for ‘payment or foreclosure; 
‘that default was made in payment; and that 
-he thus became the absolute owner of the 
mortgaged property. 

No amendment was made in ie state- 
ment orin the prayer af the plaint in con- 
sequence of Abdul Gaffoor being added as a 
defendant. 
~ The following i issues, viih others which are 
not now material, were framed by thə Judge: 

i i Was Ex. B executed by the parties 
“named as mortgagors P ` 
z 2. Was the mortgaged propery made over 
to Abdul Rahman in satisfaction of the debt P 


perties I and IT to Abdul Guffoor F 
4. Did this property, by virtue of the 
decree in No. 118 of 1902, become the 
. . absolute property of the defendant, Abdul 
` Guffoor ? 
' § What rights, if any, did the plaintiff 


~ 


“A. Did Abdul Rahman mortgage pro z 


acquire by his purchase of the bonds, Exs. A 
and BP s l 


6. To what relief is the plaintiff sntitled? 
On the 3rdof October 1905, the District 


Judge delivered judgment. He found that Ex. 
B was duly executed, and that the ‘mortgaged 
property was not made over.to Abdul: Rahman’ 


10 


satisfaction of the mortgage debt. 
Abdal Quffoor, though represented by 


counsel at the hearing, did not’ offer himself © 
as a witness, mor. was'there any evidence on 
his-behalf beyond the production of the regis- ~. 
tered deed of the 14th of March 1895, and the 
decree in the Suit No. 118 of 1902, dated the 
2lstof July 1903.. Heseems to. have rested 
his case on Abdul Rahman’s story, which was- 
disbelieved, and not to have claimed thë- 


- rights of a mortgagee in any'event Ashe» 


did not go into the witness-box, there was. 
no explanation of the fact that, notwithstand- 
ing the alleged mortgage to him, the title. 


de 


eds, Exs. A and B, were left with Abdul 


Rahman, a circumstance which, unexplained, 
would justify the postponement of this secu- 
rity, if any, to the security -of the plaintiff 
created by the deposit of those deeds. i 


of 
of 


It is to be observed that the Suit No. 118 
1902 was instituted early in the month 
July 1902. “The: decree was made by 


consent on the 21st of that month. Now; the . 
LOth of J aly 1902, was the date fixed for 
payment in- the plaintiff's Sait No. 77 of. , 


19 
do 


Ol. It is: difficalt ‘to imagine that Abdul - 
_ Gnffoor was in ignorance of what had been 


ne in that suit, There seems.to be ground 


for supposing thatthe Sait No. 118 of 1502 
was instituted for the purpose of defeating . 


th 


faras it related to Exs. A and B- However, 


th 
-th 


g decree in the suit’ No. 77 of 1901, in so 


at may be, it is material to bear in mind 
at the plaintiff was not made a party to 


No. 113 of 1902, nor was the decree served 
on him, and, therefore, his rights, whatever "| 
they may have been, remained unaffected 
by the decree in that suit, 


according to his own account, had at the time | 


no 


“In August 1902, Abdul Rahman, ’ who 


interest in - the mortgaged. property, 


brought a suit, No. 159 of’ 1.902, against - 
the plaintiff, to have it declared that- the 
‘mortgage of the-26th of July 1890; Ex. B, 


-AR 


18 


d the assignment of the 8th. of November: | 


94, Ex. A, did not form any ‘portion of the 


mortgaged property affected by the decree in. 
No. 77 of 1901. On’ the 28th of August 1902, 


rt 
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costs. 
The learned jade of dral instance, deal- 


l ing with the present’ case, was of opinion 


that, as issue No. 2 had been decided in 


the negative, there was no need to go into. 


issues Nos. 3 and 4, and, after observing 
that the plaintiff had waived his claim to 
any lien on properties III and iV, -decided 


thatthe plaintiff lad acquired the rights of - 


- the original mortgagee, as contained in Ex. 


A 


B, in respect of properties I and IJ, and he 


came to- the conclusion that. the alanti was 


entitled to a mortgage decree om properties 
I and II to the extent of Rs. 11,000 with 
interest. As it was notasserted by any of 


the defendants that any portion of the princi- . 


pal and interest due on the mortgage Ex. 
B had been paid the learned Judge did not 
think it necessary to direct an account of 


what was due on the mortgage, though 16° 


was asked for by the plaint. 

From this decree the representatives of 
Abdul Guffoor, who was then dead, alone 
appealed. Judgment on the appeal was given 
on the 23rd of April 1997. Tue Chief Judge 


‘did not dissent from the judgment of the 


Court’ below on issue No. 2. Bat he‘ held 
that the deed of the 14th of March 1895— 


- which. on the face of it appears to be a 


mortgage by an owner in fee, and was at 
most’é sub-mortgage,. as Abdul Rahman was 
not the -owner of the property, but transferee 
of the mortgage Ex. B— operated to transfer 
to Abdul Guffoor the “whole right.ard in- 
terest’ of. Abdul Rahman in the mortgage 
Ex. B assigned to him by Ex. A. “The 
deed” he observes——that is, the deed.of the 
14th of Marca 1895—‘ was executed: and 
registered long before the plaintiff bought 
whatever he did buy.in execution of his de- 
cree against’ Abdul Rahman, and consequently 
the latter at the time of the sale had no 
interest in the. property in suit either as 
owner or mortgagee. ” 

That view seems to their tidak tb 
be quite untenable. Indeed it does not ap- 
pear to have been suggested by anybody at 
hearing - before the Chief Coart. 

The view of Hartnoll, J. who Was thè 
other Judge in the Chief Court, was not the 
same as that of the Chief Judge, but it seems 
to be equally untenable. He thought the plain- 
tiff must be “held to have stood in. åbdul 
Rahman’s shoes in every respect.” “ He did 
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not,” the learned J adge adds, ‘satisfy the de- 
cree, ` ' that i 18, the decree of the 21st of July 
1902, . “and so by the terms of it he lost all 


interest that he obtained in the property by 


his purchase at the Court sale on the: 21st 


‘January 19)3.’” The sale was on the 28th of 


August 1902. The error in date is imma- 
terial. But it is difficult to see how the 
plaintiff could be barred or affected by a de- 
cree in suit ta which he was not a party. 

Their Lordships are, therefore, of-opinion 
that the judgment of the Chief Court should 
be reversed with costs t> be paid by the appel- 
lants in that Court, the representatives of 
Abdul Guffoor, the decree of the District 
Judge discharged, and the suit remanded to 
the District Judge for findings on issues 3 and 
4 with an enquiry as to priority between. the 
plaintiff and Abdul Guffoor and for retrial. 
The District Judge will deal with the costs 
not dealt with by this judgmext. 

Their Lordships will humbly advise His 
Majesty accordingly. 

The last three respondents, the represen- 
tatives of Abdul Guffoor, who alone appealed 
to the Chief Court, will pay the costs of the. 
appeal. - 

Š Appeal allowed. 





(s.c. 140. W. N, 23L) 
CALCUTTA HIGH COURT. 

Civiu Rute No. 2811 or 1909. 
December 6, 1909. 
Present;—Mr. Justice Brett and 
Mr. Justice Sharfuddin. 

HAJI SHAH MOMTAZ HUSSAIN AND. 
ANOTHER*—PLAINTIFFS -—PETITIONERS 
versus 


RAGHU NANDAN SAHU AND orusrs— 


- DerendSants—Opposite PARTY. 

Bengal Tanancg Act (VILE of 1885), es. 90, 91; 92—~ 
Measurement of holdings of more than one tenant in 
a oe ee application by landlord i maintain 

abie : 
A landlord can, in one application under section 91 
of the Bengal Tenancy Act, include the lands of more 
than one tenant’ and apply for an order from the 
against several tenants having holdings 
in the land which the zamindar desires to measure. 
There need not be a a saka application in the case of 
each tenant. 


Rule ae ainae the order of the Sisson Sub. 


~Judge of Bhagalpore, dated May 27, 1909. 


Baba Dwarka- Nath Mitter, for the Poti“ 
.tioners. 
Judgment.—No o one appearing to 
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oppose this rule, it must be made absolute. - 
-The question is whether the landlord can, 10 . 
one’ application under section 91 of the 
Bengal Tenancy Act, include the lands of 
more than one tenant and.apply for an order. 
from the Civil Court against several tenants 
under that section. The learned Subordinate 
Judge has-held that there must be a separate 
application in the case of each tenant. We 


do not think that that view is correct, nor 


does it seem. to be what the law actually. 


| contemplates. The meré fact that in the 
section the word ‘tenant’ is used in the 
singular and not ‘tenants’ in the plural does 


E not seem to us, having regard to the pro- 


visions of the General Clauses Act; to be 
sufficient to justify the conclusion that, under 
‘the section, it was only intended that the 
landlord should make the application against 
one tenant. Manifestly it would be most 
incovenient and experisive to do so, and we 
are inclined to think, from the provision of 
section 92 of the Bengal Tenancy Act, that. 
it is clear that the intention of the Legislature 
was that such an application could be made 
“with reference to the several tenants having 
holdings, in the land which the zemindar 
desires to measure. The result, therefore, 1s 
that we make the rule absolutes. We make 
no order as to costs.” © ros l 

` Woe further-diréct that the application be 
returned to ‘thé Subordinate Judge with 
°. direction to proceed in ascordance with law. 

4 Ruie made absolute. 


~ 





‘ (a. c. 14 0. W. N. 284.) °° 
CALCUTTA HIGH COURT. 
** ORIMINAL Rous No. 885 or 1909. 
August 6, 1909. 
Present:-—Mr. Justice Coxe and Mr. Justice 
Ryves. 
AND OTHERS—PRTITIONERS 
cersus ees 


EMPEROR—Obpposrts Party: 
| Panal Code (Act XLV of 1860),s. 188—Oriminal Pro- 
cedure Code (Act F of 1898), a. 195—Sanction to pro- 
secute, essentials for. ; | 

A Magistrate should not sanction a prosecution 
ünder section 188, Indian Penal Code, unless he thinks 


PROJAPAT JHA 


' that all the elements necessary for a-conviction are 


present, and where there is nothing to show that a dis- 
obedience of an order under section 144 of the Ori- 
minal Procedure (ode caused or tended to canse 
annoyance, injury, obstructionor a riot, the sanction 
ghould not be given. 
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‘ quite clear 


=- Hato 


Rule against the. order, of the.-Sub-Divi- 
sional Magistrate of Madhubani, ‘dated April 


"30, 1909, an application for a revision of 


which was rejected by the Sessions Judge of 
Darbhanga on June 1, 1909. oy FPS 
Babu Dasratht Sanyal, for the Petitioners, 
_Judgment.—tThis is a rule on the 
District Magistrate to show cause why -the 
sanction to prosécute the petitioners under 
section 188 should not be set aside, firstly, on 
the ground that the order under. section-144 


‘was not in accordance with the ‘provisionsof |, 
Sch. 5, Form 21, of the Criminal Procedure ` 


Code, and, secondly, on the ground that the 
order sanctioning the. prosecution did not 
show that disobedience caused or tended- to 
cause obstruction, ‘annoyance or injury or & . 
riot. A n tae = 

When we granted this rule wé understood . 
that the only order passed under section 144- 
ran as follotvs:—— Issue notice through special 
peon to both parties under, section. 144, 
Criminal Procedure Code, not to go :t> the 
disputed land or -commit a braach -of the: 
peace.” Such an order would not be in 
accordance with the provisions .of the 
schedule. But onreference to the record we 
find that an order has been drawn up in 
accordance with the requirements of Form 
No. 21 of Sch. 5. 0 - | a 

It has beon urged that. this order ‘algo is 
insufficient and reliance has been: placéd’ on 
the case of Karoo Lal Sajawal v. Shyam Lal 
(1). -It was held in that case that an order. 
was under section 144, Criminal Procedure 
Code, bad, where it did not appear‘from the 


| proceedings that the Magistrate was of opinion 


that immediate prevention or speedy remedy 


“was necessary, and the order made did not: 


state the material facts of the case.. In the 
case we have not the proceedings under section 
‘144 , before us. There presumably was a 


` police report or some such document on whith | 


the order was passed, and if we were to look 
into the proceedings it is possible enough 
that we should find that there were sufficient 
gounds for holding that immediate pre- 
vention or speedy remedy was necessary. |. 
“As to the point that the order made does 
not state the material facts of the. case, it ig 


material facts may ‘be stated with 


thé greatest possible conciseness, and ‘on 
(1) 82 0. 935; 9 0. wW. N. č 860-4; 1 Ø, L. J. 216;: 
Cried. 215 ne 


- 
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from the schedule- that the 7> 
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looking at the order we think that it is 
perfectly: valid under that sshedule. .” 
' But we think that the order must be set 
aside on the second ground, A. Magistrate 
should not sanction a‘ prosecution under sec- 
tion 188, unless: he thinks that all the 
elements . necessary for a conviction .are 
present. In the judgmont of the Magistrate 
and in the subsequent order of the Sessions 
Judge, there is nothing to show that either 


officer ever applied his mind at all to the. 


question whether the disobedience of this 
order caused or tended to cause annoyance, 


injury, obstruction or a riot. Inthe explana-. 


tion submitted by’ the Magistrate he has 
entirely ignored the two grounds on which 
the rule wasissued and has confined himself 
to discussing other points in the petition with 
respect to which he was not consulted. We, 
therefore, derive no assistance from his 
explanation i in dealing with this point. There 
is nothing to show, as we’ have stated, that 
the Magistrate thonghit that disobedience to 
his -order tended to cause a riot. That 
being so, we think the sanction is wrong and 
must be set-aside. 


ey 
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‘. MADRAS HIGH GOURT. 
Oli ÅPPEAL AGAINST APPELLATE ORDER 
7 No. 87 or 1908. 
- November 24, 1909. 
Paik :—Sir Ralph Benson, J gaa and 
e. g Mr. Justice Abdur Rahim. 
YLAZORATH KIBULAY SYED GHULAM 
AR ORE SHAL SAHIB KADIRI — 
T A APPELLANT -> 7 
Versus 


SUNNI LAL AGARV:ALA AND ANOTHEB— 


RESPONDENTS. 

, Civil MANE Oode(Act XIV of 1882), ge gs. 223,226— 
Execution—Transfer of decree—Order of transfer signed 
by. sheristadar as‘ by order,’ validity of—Pecuniary 
limits of District Munsif’s , jurisdiction for purposes of 
enacition. 

An order of the “District Court, hake a dec- 
ree for execution toa District Munsif, signed by the 
sheristadar ofthe former Oourt as “by order ” of the 
District Judge, is a‘ valid endorsment and falfils the 
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‘ Ohatterjes (3), 
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Gokul Kristo Chunder v. Aukil Chunder Chattetjee, 


16 0. 457, Durga Charan Majumdar.v. Umatara Gupta 


16 O. 465 and Sidhehwar Pandit v. Harihar Pandit, 
12 B. 165, not followed. 


Appeal against the order of the District 


‘Court of Tanjore, dated 22nd day of October 


1903 in Appeal Suit No. 261 of 1908, pre- 
sented against the order of the District 
Munsif of Tanjore in E. P. No. 103 of 1908 


in’Original Sait No, 189 of 1905 on the file 


of the High Court. 

Mr. P. R. Sundera Atyar and Mr. T. V. 
Gopalswamt Mudaliar, for the Appellant. 

» Mr. 0. Vencatasubramaniah, for the Respond- 


i en 


J udgment.—we think that the order 


of the District Judge is right. 


The District Judge says that the order 
sending the decree to the District Muunsif, 
though signed by the sheristadar “by order,” 
is the endorsement of the Court, that is, the 
act of the Court and Civil Procedure Code, 
sections, 228 and 223, were, therefore, com- 


plied with. 


Asto the other objection taken, viz., that 
the execution was in respect of Rs. 2,970-8-9, 
a Sum in excess of the pecuniary jurisdiction 
of a District Munsif in regard to suits, it has 
been deciczed by this Court in Narasayya v. 
Venkata Krishnaya (1) and Shanmuga Pillai v. 
Ramanathan Ohetty (2), that the jurisdic- 
tion of ‘a District Munsif in regard to the exe- 
cution of a decree transferted to him for 
execution is not subject to any pecuniary 
limit. No doubt a different view is taken in 
Gokul Kristo Chundur v. Aukil OChunder 
Durga Oharan Majumdar 
v. Umatara Qupta(4) and SidheshwarPandit v. 
Harihar Pandit (5), but we are bound by the 
rule of this Court which has-been in force for 
many years. 

W e-dismigs the appeal with costs. 


- Appeal dismissed. 
1) 7 M. 397. - (3) 16 0. 457. 
33 17 M. 309. (4) 16 0. 485.. 
5) 12 B. 155, 


ie halle of seotions 223 and 226, Oivil Procedure’ : 


e, L882. -.. 

“the jariediction o of a District Mounsif i in regard to the 
execation of a decree transferred to him for execution 
is mot subject to any pecuniary limit. 

Narasayya v. Venkata Krishnaya, TM. 897, Shanmuga 
Peli v, Raisin Chetty, 17 M. 809, followed, 
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KAKKAL REDDI V, EMPEROR. : 


_ MADRAS HIGH.COURT. 
CRIMINAL Revision Cases Nos. 422 AND 423: 
or 1909. ` ki 
(Oemar Revision. Perrrioss Nos. 316 AND 
: 317 or 1909.) 
September 23, 1909. - = 
` Present:—Mr. Justice Miller. 


* F 


`~ 


"| KAKKAL REDDI alias GOVINDAN— 


PETITIONER (ix No; 422) 
FAREED KHAN alias KADER BEG-— 
PEBTTIONER (in No. 423).. 

TErSuUEe 


f  TMPEROR—OperosiTF PARTY 
Criminal Procedure (ode (dct F of 1898), as. 109 and. 


110—Security demanded under both sections, whether 
legal-—Single enquiry in the case of tivo parsons —Proof 


of association or concert, 

“Security should not be demanded of a person 
under both’ sections 109 and 110, Criminal Procedare 
Code. - 

A Magistrate should not hold a single enquiry, 
under sections 109 and 110, Criminal Procedure Oode; 
in the'case of two persons, unless he i is sutisfied that 
the two men were acting in concert, i.e , were aggociat- 


l kon „ed i in.the acts ‘charged.  - 


Petitions,’ under sections 435 and 439 of 
the Criminal Procedare Code, ‘praying the 


‘High Court to revise the order of the third 
: Presidency Magistrate’s Court, Egmore, dated: 


19th July 1909, -in Calendar No. 108541 of 
1909; and his file. me 
These cases coming on for hearing after 


service of. n ice on the petitiouer and counsel 


not appearing: on their behalf, upon perusing 
the petitions and the’ order of . the lower 
Court andthe material papers in the case and 
upon hearing the arguments of the Crown 
Prosecutor on kehalf of the ONE the 


_ Court made the following - 


Order.—The bond should iot have 
been demanded under both sections 109 and 
110, Criminal Procedure Code, (eide Criminal 
Dos alon Cases Nos. 277 and 278 of 1907), 
and unless the Magistrate is satisfied that 
the two men were acting in concert, t.e., were 
associated in the acts charged, he sliould 


‘not have held a single enquiry. It -is ‘not 
‘clear whether in the- present case a single 


enquiry might not have been justified; the 
Magistrate does not deal with the point. But 
on the other ground the order is illegal, and 
I, therefore, set it aside. : , 
: . Order set-aside. ' 


se 
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THAKUR NAWAB ALI EHAN.U. WAHID ALI. © . 


(s. c. 140. W. N. 2837,7 A L. J. 41) _~ 
PRIVY COUNCIL, 


APPEAL FROM OUDE 


December 2, 1909.° | > a 


Present: :—Lord Macnaghten, Lord Atkinson, 


Lord Collins, Lord Shaw and Sir Arthur ; 


Wilson. =. 
THAKUR NAWAB ALI KHAN— 
PLAINTIFF —APPELLANT | 


teraus 
WAHID ALI—D&PENDANT —Baesronvent 


Oudh Talukdare—Marntenance of relatives, provision. 


foi —Rules of Prastice framed by British" Indian Ao- 
sociation —Con»struction. 
The provision for the maintenance ‘of the re- 


latives of the Talikdars of Ondh .mado by tho” 
-Rules of Practice framed by the British Indian 


Association, dated’ 23th September 1367, was to the 
following effect - = 
“This clasa will ramain in possession of what thee 


‘actually had at annexation ‘rent free’ during their 


life-time, but ‘subject to payment in the second 


generation of 25 percent. to the Talukdar, and in. 
the third 50 per cent, and will not. have.transferable - 


rights. If such persons pay the Governmont Ravenne, 
plus 10 pér cent. to the Talukdar, they will have 
heritable rights in addition:” 

Held, that these percentages are-to be atrack.out se 
not the -actual receipts for a particular year, but the 
assumed rental which represents the fair. average of 
the Talakdar’s annual receipts, and which is used in 
factfor the purposes of Government Revenue upori the 
fixed basis of Government valuation: madé at interval 
of 80 years. 


Appeal from the deces ‘of the J adicial: 
sCommissioner of Oadh, dated. 


‘arch 27, 
1906, modifying that of the Dəpaty, Com- 
‘missioner of Sitapur, dated September 5, 1905. 
Mr. G. E. A. Ross, for the Appellant. 
Mr. D. DeGruyther, K: O. and Mr, 
a, for-the Respondent. 
Judgment. 


A. 8. 


Lord Shaw.—The question between these 


parties can be stated in bhorb compass. The 
plaintiff (appellant) is Talukdar of Akbar- 
pur, within which is included the village of 


Daryapur. As such Talukdar he holds superior 


proprietary rights in the village. 

The defendant (respondent) holds, under 
the provision for maintenance” which falls 
to be.construed, the sub-proprietary rights in 
the . village. His mother, “Abadi Begum, 


-enjoyed such provision for maintenance, béing 


a ‘sub-proprietor in the second generation. 
The: plaintiff holds' similar rights, being a 


-gub-proprietor in the third generation, The 
-!payments'’due from these sub-proprietors to 


wa. 


the Talukdar. are, it is admitted, governed by | 


the terms of the provision for maintenance. 
The dotan ani s0 falling to be construed ig 


te 


s 
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of some interest Iti is. a “translation by the 
Court translator of “copy of Bules of Practice 


framed by- the British Indian Association 
with regard to suits instituted and decrees 


passed therein,” dated the 25th. September - 


1867. Under it “the Talukdars agree to make 
. the following provisions for the maintenance 
` of their relatives provided that their doing 
s0.be sanctioned by the Government and be 
considered as a final disposal of the question 


in the classes of cases detailed below. ” The — 


Officiating Chief Commissioner, at Fyzabad 
dealing with its terms states: “I think they 
are in every way as liberal as we could expect 
_ to obtain for the relatives of the Talukdar.” 


It is plain that the—settlement of the very” 


important questions of the title to ard interest 
in the land: of this portion of India was thus 
put upona substantial and permanent founda- 
tion, and the ‘decision of. the questions in this 
case, involving a construction of this portion 
of these Rules -of Practice framed by the 


~ - British Indian Association. has been represent- 


ed to their Lordships as of general importance. 
The provision for maintenance, which it is 
‘agreed by the ‘parties applies and falls to be 


construed, is, in the language of the transla- 


tion, as follows :— - 

' T'hiġ-class will.remain in possesssion of 
what they actually had at annexation ‘rent- 
‘ free’ during their life-time but subject” to 
payment in the second- generation of 25 per 
cont. to the Talukdar, and in the third 50 
per cent., and will not have transferable 


' rights. If such persons pay the Governmerit 


Revenue, plus 10 per cent. to the Talukdar, 


a they will have heritable rights in addition” ~ 


‘Tb i is, of. course, fundamental to ascertain 
what isthe bulk sum out of which these per- 
centages are to be -struck. The Government 
Revenue is 50 per cent. of such balk sum. For 
this and its regular payment the Talukdar is 
responsible. The Government valustion is 
made -at intervals of thirty years’ and is 
-_strick, not, of course, npon the actual-receipts 
for a particular year, but upon an assumed 
rental which represents the fair average of 
the Talnkdar’ g annual receipts. A fixed datum 


is. thus arrived at for the payment of. 


Government Revenue. From the documents 
-produced in this case it is manifest that the 
actual receipts of rental vary greatly from 
„year to year and that, were the Government 
Revenue to be fixed upon this varying 
pazis, the greatest’ difficulties would emerge in 


a 
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administration. And, so faras the Talukdars 
it ‘appears to'be mach in 
their interest that the charges upon their 
property should be upon a fixed basis. 

If the provisions for maintenance of relatives 
agreed to by the Talukdars and sanctioned by 
the British Indian Association are upon the 
same fixed basis, then all parties, including 
relatives, the Talukdars, and the Govern- 
ment, can understand year after year, and be 
able to forecast, their exact financial 
position. 

. Taking it, accordingly, that the Government 
Revenie is 50 per cent. of the assumed 
rental: that the provision for maintenance of 
relatives in the second generation is the 
enjoyment of the property, subject to n 
payment of 25 per cent. of the assumed rental 
to the Talukdar ; and that in the third genera- 
tion the enjoyment -of the property, subject 
to a payment: of 50 per cent. to the Talukdar, 


the result would simply be} that in the third 


generation the -sub-proprietors ia actual 
possession would relieve the Talukdar, of the 
Government Revenue which is the very same 
gum, viz., 00 per cent. of the assumed rental. 
They would, however, according to the rule, 
as applicable to a.provision for maintenance 
of a perpetual or heritable character, pay to 
the Talukdar an additional sum of 10 per 
cent. As the payments to the Talukdar might 
not be-regular, and, in any view, the Taluk- 
dar’s responsibility to the Government is full 
and direct, whether he received such pay- 
ments or not, this 10 per cent. may beaccount- 
ed for as a reasonable commission or ifsurance, 
and it is accordingly sanctioned by the rules 
of the British Indian Association under con- 
atruction, as well as by the rules regarding 
sub-settlements. and other subordinate rights 
of property in Ondh scheduled to Act No. 
XXVI of 1868. 

The-whole of the above depends on the 
fundamental bulk figure being the assumed 
rental as described, and, if that bulk figure 
ba so treated, it does. not appear to their 


Lordships that there i 19 much left to construe 
‘in the rule. 


The Talukdar, the plaintiff (appellant) in 
thé present case; however, maintains that 
what ought to be paid by the relatives of the 
second and third generations is not 25 per 
cent. and 50 per cent. respectively of the bulk 
fignre-mentioned, but of the actual rent for 
the particalar years; and not merely of the 


“n 
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years, but of the amount of the rents demand- 
able, whether received or not. 

Certain contentions were put forward as to 
an alleged mistranslation of one clanse in the 
rale. That clause reads :— 

“If such persons pay the Goverment 
Revenue, plus 10 per cent. to the Talukdar, 
they will have heritable rights in addition.” 

Tn issaid that the words translated ‘Govern- 
ment Revenue” really mean any payment to a 
superior, such as the Talukdar, and that ac- 
cordingly the tranglation should read: “If such 
persons pay (not “the Government Revenue,” 
but) the amount due to the Talukdar, plus 10 
per cent. to the Talukdar, they will have herit- 
able rights.” It is somewhat difficult to follow 
such an argument, and the proposed correction 
would sppesar to confuse, rather than to 
clarify, the clause. But it is not necessary, 
in their Lordships’ opinion, to make any 
separate pronouncement on that subject. The 
basis of the rule would, in any view, fall to 
be arrived at; and their Lordships have 
little doubt that the assumed rental which is 
used in fact for the Government purpose is, 
by the rule, meant to ba used for maintenance 

purposes. 
’ The Court below—vzz., the Court of the 
* Judicial Commissioner of Onudh—has pro- 
nounced a decree upon this footing, and their 
` Lordships are of opinion that the decree is 
pound. 

Their Lordships do not think that the claim 
of the Talukdar-for a contribution of 25 per 
cent. and 50 per cent. respectively of the rents 
demanded for the years in question (ples 10 
per cent. in the sense of the rule) can be 
sustained: Payments on this scale might 
conceivably far exceed. not only the Govern- 
ment Revenne, but the entire receipts of 
rental actually obtained for particular years. 
The rights of the relatives in possession as 
sub-proprietors might thus be reduced to a 


shadow, and the provisions for these large 


classes of society rendered precarious. 

A construction which would bring about 
such a result is not, in their lLurdships’ 
opinion, warranted on a sound reading of the 
terms of the maintenance provision. 

Another point was-argued. It appears that 
the appellant, who during his.minority was 
represented by the Court of Wards objects to 
certain payments made by that Court on 
account of maintenance to the respondent. 


INDIAN CASES. 
GOUR MOHAN GHOSE V, CHANDI CHARAN GOSB. 
rents as received. or ingatheréd for those ` 


t1910 


Their Lordships agree with the view take” 
by the Judicial Commissioner’ in his judg- 
ment of the 27th March 1906 that these 
transactions cannot be opened up in this case; 
and, in their Lordships’ opinion, he rightly. 


A held that “it is uot within the province of 


a Rent Court to determine whether the 
maintenance was or was not payable.” 

‘Their Lordships will, therefore. humbly 
advise His Majesty that the appeal should be 
dismissed. 

The appellant must pay the costs ‘of the 


“appeal. 


Appeal dismissed, 





CALCUTTA HIGH COURT. 
Seconp Cryin APPRAL No 2891 of 1908, 
January 11, 1910. 
Presént:—Mr. Justice, Chatterjee. 
=- GOUR MOHAN GHOSE AND OTHERS— ` 
Dg&reNDANTS—-A PPELLANTS 


versus 
CHANDI CHARAN GHOSE AND 


OTHERS—PLAINTIFFS—R RSPON DENTS. 

Bengal Tenancy Act (VIL of 1885), ar, 153, 198—Ques-, 
tion relating to title to land decided incidentally —Bar 
of appeal—Suit for rent of tank, whether governed by 
Bengal Tenancy Act-—Fishery, meaning of-—Oivil Pro- 
cedure Code (Act V of 1908), 3. 115—Decree—Refusal to 
exercias jurisdiction—-A ppeal, 
. Section 158 of the Bengal Tenancy Act does not say 
that the question of title decided in arent suit mast 
be decided as an issue substantial and material to the 
case. Therefore, If an issue as to title is decided even 
incidentally between parties heving conflicting 
claims, that section will Rot bar an appeal 

A suit in respect of the rent of a tank, where .the 
lease is not only of the water but of the land under- 
neath and of the fruits of trees on the banks of the ` 
tank and of the right to rear fish, is not one governed 
by the Bengal Tenancy Act, and the provisions of 
soction 163 are not applicable to ib soas to bar an 


appeal. 

The right over fishery in section 198 of the Bengal . 
Tenancy Act is the right to rear and to catch fish 
without any reference to or connection with the land 
anderneath or bordering on the water. 

Where in au appeal from a decree of the firat Court 
in a suit for arrears of rent in respactof a tank, the - 


‘lower appellate Court passed a decree dismissing : 


the appeal as not maintainable under section 153 of 
the Bengal Tonancy Act, and a second appeal was 
preferred against that decree: 

Held, that although the appellant might have applied 
under section 115 of the Civil Procadure Code, 1908, 
there was nothing to prevent his coming in second 
appeal on the question of jurisdiction. 


Appeal from the decree of the Sub-Judzge 
of Bankura, dated July 27, 1908, affirming that 
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of the-Munsif of Kotulpore, dated February 
17, 1908. 


Babus Shorosht Okaran Mitra and Khaini ; 


Mohan Sen, for the Appellants. 

Babu Hari Oharan Sarkhel, for the Res- 
pondents. 

- Judgment.—This was a guit A ro- 
covery of rent of six’ annas share in a tank. 
The defendants pleaded that they were c3- 


” owners of. the -plaintifs in respect of four 


annas, the remaining two annas baing the > 
share to which the plaintiffs were entitled. 
They denied, therefore, that at least as regards 
this four annas share they were the tenants, 
but the co-sharers of the plaintiffs. As regards 
the other two annas, their plea was that the 
lease was a mere paper transaction and that in 


that view of the case they were not the . 


tenants of the . plaintiffs. There was an 
application in the first Court to treat this 
suit as a title suit. The. Munsif declined to 
do so. Upon. the pleas, however, he had to 
frame an issue as to whether the relationship 


-of landlord and tenant existed between the 


parties. In arent suit- thatis one of the 
most essential-issoes and must be tried. It 
was so treated and the Mansif found that the 
relationship was mada out, 

“There was an appeal — ‘to the Subordinate. 

Judge, but the Subordinate Judge did not 
‘entertain the appeal being of opinion that the 
Munsif having final jurisliction under section 
153 of the Bengal Tenancy Act, the appeal 
did not lie. 
’ Onsecond appeal before ma, it is <eantended 
that ths lower appellate Coart was wrong 
in not entertaining the appaal and that -on 
thrae grounds, first, that the question of title- 
was decided in this case, although the Mansif 
by an express order said that he was not 
going to treat this suit as a. title sail, secondly, 
that the suit being for a fractional share of 
the rent by fractional co sharers, saction 153° 
of the Bengal Tenancy Act has no application, 
and, thirdly, that the suit. being for rent of a 
tank and not of agricaltural- or horticultural-: 
land, section 153 ofthe Bengil ‘Tenansy Act’ 
has no applicition and that the appaal to the 
Sab ordinate Jadga ° was, not wihang by any. 
provisions of law. 

JA preliminiwy Ga was mide to the 
eompstency of. this second appeal on the 
ground that the claim being balow R3. 10),. 


_ the appexl was barred .by „section 153 of the 


meres ‘Tenancy Act, The fpoint raised in 
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appeal and this relai objection will be 
decided together. 

With regard to the first point urged by the 
appellants, I find upon a close examination of 
section 153 that it does not say that the ques- 
tion of title décided in a rent suit must be 
decided as an issue substantial and material 
to the case: I think, therefore, that if an issue 


“as to title is decided even incidentally between 


patties having conflicting claims, section 153 
would not bar either a first appeal or a second 
appeal. In this case there can be no doubt 
that the question of title raised by the defen- 
dants was ‘decided at least incidentally; when 
the defendants pleaded that they were 
co-sharers -of the plaintiffs. and that they 
possessed a title co-ordinate to that of the 
plaintiffs andin opposition to the title claimed 
by the plaintiffs, I think they were making 


` a claim which conflicted with the interest of 


the, plaintiffs and as they were parties to the 
suit the decision in the case was one which 
was within the mischief of the proviso i 
section 153. | 

On the second point, there are decisions on 
both sides of the question. The later cases, 
howeyer, seem to be against the contention of, 


. the appellants (see the case of Bhagabatz, 


Bewa v. Nanda Kumar Ohuckerbutty (1)); It 
is, however, not necessary to decide this point 
in this case as the consideration of the first, 


' point and the third point raised by the appel- 


lants would suffice for its decision. 

Coming to the third point, then, I think that 
upon a consideration of the terms of the’lease 
in this case it cannot be said to bea lease of 
an agricultural or horticultural land. 

, It hasbeen argued on behalf of the re- 
spondents that section 193 of the Bengal 
Tenancy Act provides for a suit of this kind 
and that; therefore, the present suit attracts 
the provisions of section 153. The lease in 
this case is of a share of the tank. Upon a 
prima facie construction of the document, it 
must be held that itis a lease in respect not 
only of the water but of the land underneath. 
As regards the banks of the tank, there is no 


doubt a restrictive covenant as to the lessees 


" being entitled'to the fruit of the trees grow- 
ing and hereafter grown, although they would 
not be entitled to cut down the trees; but that, 
I think, does not take away from the general 
intent of the whole document which does not 


_ restrict the rights of the ee with regard 


(1) 18 0. W. N, 835, 
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to the land of whioh the boundaries ara given ` Upon these considerations, I set aside the 
|” at the foot of the lease. It is, therefore, a lease judgment and decree of the lower appellate 


a Tela 


` -~ 


in respect of the land, thé fruits and the right Court and send the case baok fora decision | 
to rear fish. I do not think that it comes in accordance with law. - : - 
within the saving provisions of section 193. ‘Oosts will abide the result.. f . = 
The rent is not deliverable ‘in respect of ; Appeal allowed. - 


, pasturage. It is not deliverable in respect 
of forest rights nor is it I think deliverable 
. in respect of a fishery which, ‘in the ordinary . `’ 
' acceptation of theterm, applies to cases where . ` 
the right is to rear and to catch fish without 
any reference to orconnection with the land ~ 
_ underneath .or bordering on the water. Ib | 
has ‘been held, in the ‘case of Makananda ` 
=` Ohatravartt v. Mongala Keotani (2Y, that a 
suit for recovery of arrears of rent of.a tank- _QGHOA 
is not cognizable by a Revenue Qourt under `- ` 
Act X of 1859, because the provisions of the 
Act apply to agricultural lands only. In the 
“ease of Umrao Bibi v. Mahomed Rojabi (3), it- 
“was held that the Bengal Tenancy Act and `- 


= 
m v 
"~ 





. CALCUTTA HIGH COURT.. 
Sxconp Crvi Apprits Nos. 1403 xxn I784 
. or 1908. Da 

December 2, 1909. 
Present:—Mr. Jnstice Brett and 
- Mr. Justice Sharfuddin. oe. J 

LALL MONDAL AND ANOTHER—- Í 
DEFENDANTS —ÅPPELLANTS - 
versus. - ; 
- Maharajah Sir RAMESWAR SINGH 
BAHADUR-—~P tatntire—Reseonvent. ~ 
Bengal-Tenancy Act (VIII of 1885), su. 50, 108, 108, 
1094 cl. (8)—Presumption of holding’ from perma- 


4 


its provisions appliéd only to agricaltural and 
horticultural lands and did notapply to the 
lerse in that case which was for the collection 
ofrents from shop-keepers. I am inclined 


- . to think that the present suit being in respsct 


of the rerits of a tank is not one governed by | 
the provisions of the Bengal-Ténancy Act and - 
that the provisions of section 1453- are not 

applicable. The appeal, therefore, did lie to - 


«the Subordinate Jndgs and he ought to have. 


decided the case on the merits. . 
It is contended, however, that this is nob a 


matter which ought to ba considered as a ` 


legitimate subject of decision in an appeal, 
bat that the proper remedy of the defendants 
was by an application for ravision under 
section 115 of the new OCivil Procadure Code, 
on the ground that the Subordinate Judge 
refused to exercise a jurisdiction yested in 
him by law. There is no doubt that there is 
~ some foree in this contention. I find, however, 
that the lower appellate Court passed a decree 
in these‘terms “ that th&appeal ba dismissed 
with costs as not maintainable under the 


- provisions of section 153 of the Bengal Tenancy ` 


~ Acband the decrae of the lower Court bs 
` considered as final and the appellants pay 
` costs.” I think thab although the appellants 


might haveapplied under section 115, there is- - 


nothing to prevent their coming in appeal on 
the question of jurisdiction, specially when a 


decree-was passed in the terms I have quoted: ` 


' (2) 81 O. 937; 8 C. W., N. 804. 
(3) 27 C, 205; 4 C. W. N. 76. - 


oe + 


nent setilement—“Until the contrary ra shown,” mean- `` 
- tng of—Prosesding under s. 105—Matter coming under 


8. 108 — Bar of second a ppeal—Finding without consider- 
ation of evidenze and without giving reason3—Oivil 
Prosedure Cade (Ast V of 1908), 8. 109— Proposal to 


-party of fair rent.” i 


` 
A. tenant is entitled, even though the proceeding 
was taken under section 105 of the Bengal Tenancy 
Act, to a second appeal provided that, in that proceed- 
ing, questions were raised and decidéd which propérly 
come under the provisions of section -106. 


Pirthi Chand Lall v. Sheikh -Basart Als, 3 Ind. Cas. © 


449; 13C. W. N. 1149 ; 10°-C-L.J. 843(F B.), followed.. | 


Therefore, -where in a proceeding under section 106 ~ 


the defendant raised the objection that he was a ten- 
ant holding ab fixed rate, as that question involved 


the determination of hig status as a tenant, which isa _ 


question coming under section 106, a' second appeal 
lies from the decision of the Special Judge. 


' The words “until the contrary is shown,” in see- ` 


tion 60 of the Bengal Tenancy Act, mean that either 


-it must be shown that the rate had been raised at some- 


time after the creation of the tenancy and prior to the 


suit, or that the tenancy was created after the time,- 


of the permanent settlement, and do not cover any 
conduct of the tenant, that is. it cannot be found 
that the presumption has been rebutted.by any con- 
duot of the tenant. i aS f 


A finding of the lower appellate Court, arrived at 
without any consideration of the evidence and without ~ 


giving any reasons for differing from the findings of 
the first Court, cannot be accepted.» . : 


_ Where-the Settlement Ofacer without stating what l 


rents he proposed as fair and equitable under section 


105 clause (5), took the consent of the tenant to' 


accept whatever rent the Oourt would -settle as fair 
and equitable: . , 

_ Held, that the proceedings were not in accordance 
with law. - > 


. Appeals from the decrees of the Special < 
Judge of Bhagalpur, dated June 13, 1906, 


nn ” ant 
~ = m 
4 
~ 
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affirming those of the Assistant Sottlement, 


_Officer of Madhepura, dated October 18, 1908. 

Babus Umakali` Mukherjee and - Provash 
_Ohandra Mitter, for the Appellants. 

Babus Ram Oharan Mitra ‘and Jogendra 
Nath Mookerjee, for the Respondent, 

Judgment. 
‘No, 1403. 

This is an appeal against an sie of 
the Special Judge of Bhagalpore in a “case 
. instituted before the Assistant’ Settlement 
Officer tof Madhepura under section 105 
of the Bengal Tenancy Act. , The . present 
respondent, the Maharaja of Darbhanga, ap- 
plied-under‘ the provisions, of section 103 
of the Bengal Tenancy Act to have the rents 


of the defendants’ tenancy settléd: The matter ' 


went before the Assistant Settlement Officer 
who took evidence and the evidence appears 
„~to have been concluded in September 1903, 
and the 17th October 1905 seems to. have 
‘been fixed for the delivery of judgment. 
On the 20th September a notice was issued 
` by, the Settlement Officer on the defendant 
stating that it was necessary for him to come 
for the purpose of considering certain points 
and’ directing him to appear on the 27th 
On the 27th September 
1905, a petition was putin on behalf of the 
Maharaja which ` purported to have been 


> accepted by ‘the tenant to the effect that 


both parties would accept whatever rent the 
Courts would settle as fair and equitable 
and that no objection would be raised in 
.fature. Thereafter the judgment was de- 


- livered on the 18th Ostober by the Assistant ` 


_ Settlement Officer. “The rent at which the 


defendant was holding his lands prior to the. 


application appears to have been Rs. 33-6-6 
for 68 bighas, 16 coltahs of land. The 
‘Maharaja in his application stated that the 
area was 73 bighas, 2 cottahs, 6 dhoors, and he 


claimed rent: for all these lands at -the uoni- 


form rate of Rs, 2-2 per bigha making 
a total of Rs. 155-6. The 
. Settlement Oficer found that the total 
amount of land was 69 bighas, 9 cottaks, 6 
dhoors, and he fixed the rent at Rs. 102 
for the whole holdińg. ‘He determined 
that the fair rent for khamar lands Bi Rs. 2 
per Ingha and for chet lands 
‘per 6 -br7has. Both parties a A the 


Special Jadre and that officar’ disposed of - 


the app2il on the 13th Jane 1903. 
result of the 


The 
findings in the judgment 
| ee ee Ah 
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of the Special Judge appears to bo that 


‘ he gave the plaintiff a decree for enhanced 


rent-at the full rate claimed. The defendant 
has appesled to this Court. 

Tn support of the appeal two points have 
been taken. The first is that the lower ap- 
pellate Court has’ erred in the manner in 
which it has decided the question how far the 

“defendant was benefited in the suit by the 
provisions of: section 50 of the Bengal Ten- 
ancy Act and secondly, that the Special Judge 
has allowed the plaintif enhanced rent at the 
full rates claimed without giving any reason 

-whatever for the conclusion or explaining 
why he differed from the finding of the Settle- 
ment Officer as to the rates of rent. We have 
‘heard the learned pleaders on both sides 


“and we are of opinion that these contentions 


are sound, 

A preliminary objection to this second 
appeal was taken on the ground that as the 
proceeding was’ one under section 103 of 
the Bengal-Tenancy Act, the appellant was 
precluded from presenting a second appeal to 


"this Court: by the provisions of section 109A 


clause 3of the same Act. The tenant, no 
doubt tdok the‘defence that he was protected 
from erhancement by thé provisions of gec- 
tion 50 of the Bengal Tenancy Act, but he 
failed to ask that’ the question should be 
taken up in a proceeding, under section 106 
of the Act, as he ought to have done. We 
find, however, -that that point has been ex- 
preasly decided by a full Bench of this 
Court in the ‘case of Pirthi Chand Lal: v. 
Shiekh Basarat Ald (1). It was held inthat 
case that the tenant was entitled, even though 
the proceeding | was taken andèr section 105 
of the Bengal Tenancy Act, ton second appeal 
-provided that in that proceeding questions 
were raised and decided which properly come 
under the provisions of- section 106 of -the 
Bengal Tenancy Act. In this case the defen- 
dant raised the objection that he wasa ten- 
ant holding at- fixed” rate and as that ques- 
tion involved the determination of his 
status asa tenant, which i is a question còm- 
ing under the- provisions of secbion 156, 


clearly. an -appeal lies to this Court from a . 


decisidn ofthe Special Judge: ih. 
The judgment, of- -the learned Special Jadge, 
in determining how far the defendant was 
benefited: by: the-provisions of section 50 of 
“the Bengal Tenancy‘ Act, is not very clear but - 
(1) 3 Ind, Cas: 449 ; 18-C,W.N, 1149; 10 O.L J. 343, 


“it.has -been contended on behalt . of the. 


CHOA LALI, U. BAMESWAR SINGA, 


respondent: thut the Judge has really allow- 
ed to the defendant the: benefit of that section 
but ‘has come to the conclusion that the pre- 
sumption raised by that section has been re: 


butted. The learned pleader argues that the - 


Judge has found. that the presumption is 
rebutted, (1) by the conduct of the tenant 


- who never ‘would have agreed to accept the 


- decision of the Assistant Settlement Officer 


a 


if he had been atenant ata fixed rent; (2) 
by the fact that when he -was recorded as _o 
rasyat. with rights of occupancy, the tenant if 


he had permanent rights, would certainly- 


have put in an application ‘under section 106 
of the Bengal Tenancy Act to have the entry 
altered which he did not do, (8) because the 
Judge did not believe the defendant when he 
alleged that he was- entitled to ‘hold at ad- 
mittedly low rates and (4) by the fact that 
in his ground of. appeal to the lower ap- 
pellate Court the defendant: never raised the 
point, 

For the appellant, it has “been argued that 
the lower appellate Court has erred in law 
in holding that the presumption raised 
by section 50. - of the 
Act--could be--rebutted in the. manner in 
-whioh it held ‘that tt had been rebutted. 
That section provides: “If it ‘is proved in 


predecessor- in-interest have held at a rent 
or rate of rent which lias not “been changed 


3 ‘during the twenty years immediately before 


~ 
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` any suit or other proceeding under this Act - 
_ that either a tenure-holder or rayat and his 


the: institution of the suit or proceeding, it~ 


shall be presumed until the contrary te shown 
‘that they have held at that rent or rate of 
rent from the time‘of the permanent settle- 
ment”. . Itis contended that the worda. until 


-the contrary is shown in that section cannot 


be interpreted to cover any of the methods 
by which the learned Judge has found that 


_ the presumption has been rebutted. The 


section means that either ib must be. shown 
that the rate had -been raised at sometime 
after the creation’ of the tenancy, and prior 


K 


appeal must succeed. 
As regards the second point, we are ie of — 
opinion that it-is sound.; ‘The learned Judge - 
says in his judgment : “IL allow the rates 
claimed by him, that is to say, the plaintiff - 
butI am not prepared to differ from the Assist- 
ant Settlement Officer’s classification of the 
lands. If he accepted the ratea-claimed: ‘by - 


‘the landlord in his plaint which waa one rate 


for all the lands, it was not necessary for 


‘him to add that he accepted the classification . 


of the Assistant Settlement Officer,- In ‘fact 
that classification would, afterhe had accepted 
the single rate claimed by the landlord, have’ 
no possible effect.” 
the finding of the District Judge’on that 
point cannot be accepted as it seems to have : 
arrived at without any consideration of the 
evidence.and without giving any reasons for 


differing from the findings of the Assistant 
-Settlement Officer. The second, point taken 
must, therefore, also succeed. 


The: question then arises whether this case 


should be sent -back tothe lower appellate . 
- Court for rehearing or whether it should be 


sent back to the Court of first instance: We 


are of opinion that the latter is the proper.. 


1910. 


We are of opinion that . 


a 


course to follow and for the following reason: | 


position of arbitrator between the parties. 


He- could not have acted in that capacity . 
under the provisions of the Code of -Civil Pro- - 


cedure and the only section which wonld en-. 


“able him to act in, that capacity is clause (5) - 


of , section 105 of-the Bengal Tenancy Act: | 
That ‘clanse provides: “The Revenue Officer 
may A any case-under this section propose to 


* 


The Settlement Officer sppearsin ‘this case ` 
“to have, in settling the rents, assumed the - 


the parties suck: rents as he considers fair and -` 


equitable and- the rents so proposed, if accept.’ 
ed orally or in writing by the parties, may be 
recorded as the fair rents.” 
Revenue Officer does not appear to` have 


. followed.the procedure provided by the Act.. 
` He called on the defendant to appear- a 


“to the suit or that the tenancy was created . 


after the time of the permanent settlement 
We thinkthat this contention is séundand that 


the learned Judge has erred in the view which ` 


he has taken that the presumption raised 
under section 5) of the Bengal Tenancy Act 
has been rebutted. Weare, therefore, c of opinion 


* that the first grou taken in- support of this 


- 


necept whatever rent the Court would settle 
as fair and equifable. The Settlement Officer: 
did not state what rents he proposed “as fair 
and equitable. 
proceedings of the-Settlement Officer were not 
in accordance with law in determining. the 


‘fair and equitable rents in the present case, . 
.and we, therefore, set aside the findings and. >- 


decrees of both the lower Courts. .The case . 


In this case the | 


We think, therefore, that the ~- 


- 
~ 


-when he ‘appeared, his consent was taken to: - 


~ 


Py 
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must be sent back to be proceeded with ac- 
cording to law. The result, therefore, is that we 
decree the appeal, Bet aside the judgements 
“and decrees of both the-lower Courts, and 
direct that the case be sent back to be pro- 


ceeded with according to law. Oosts willabide . 
We fix the hearing fee at. five 


the result, 
gold mohurs for both appeals. 
No. 1784,. 

The judgment that we have just delivered 
will govern this case ‘also. 

Applications Nos, 3349 and 3341 : :— 

These applications are refused. 

Appeals domme 





CALCUTTA HIGH COURT. 
Sroonp Civit Appsats Nos. 272 AND 495 
To 507 op 1907. 4 
- November 15, 1909. 
Present:—Mr, Justice Holmwood and 
„Mr. Justice Chatterjee. 
SYED -HOSSEIN MUJTABA AND 
OTAHERS—PLAIntives-—-APPHLLANTS ~ 
'COrsus 
RAM SUBHAG SINGH AND OTHERS — 
Daren panTs—~ RESPONDENTS. 


~> Bengal Tenancy Act (VIII of 1885), 3. 60—Register ed 
proprietor. right of, to sue for rent—Uneapunged name 


of formsr mortgagee. 

A registered proprietor can sue for and obtain a 
decree for rent, although an entry in the register in 
the name of a former mortgagee has not been 
expunged. 

Sundar Das ¥. Oharitter “Roy, 1'0. W. N. olsilii, 
Hem Chunder Bisri v. Rajah Sir Soorindra Molun 
_ Tagore, 5 O. W. N. “432 and Sadhu Charan Pal v. 
Radhika Mohan Roy, 8 C. W. N. 635, referred to. 


-  Appesls from the decreas of the District 

Judge of Saran, dated November 8, 1903, 
affirming those of the Munsif of Sevan, dated 
Jane.22, 1903. 


„Babn Jogesh Ohandra Dey, for the Appel- ~ 


. Tenancy Act and under that 


course for the plaintiffs 


‘mortgagees ERT the recorded proprietors, 
but they do not-do so in this case. It is found 
and does not appear to be disputed that the 
mortgagees have no present interest in the 
property and that the plaintiffs proprietors 
are in sole possession. A purely technical bar 
is pleaded- under section 60 of the Bengal 
section the 
registered proprietor is clearly entitled to 
sue and is entitled to a decree for the rent. 
The tenants produced no receipt such asis, 


‘contemplated by section 60, so that thera can 


be no defence to the plaintiffs’ suit. The 
short uote from the Oaleutta Weekly Notes 
(Sunder Das v. Oharitter Roy (1)) is not any 


_ authority; bat so far as appears from the 


summary it has no application to this casa. 


. Asregards the cases cited by the learned 


Judge of the lower Oourt, the one in 5. Cal- 
cutta Weekly Notes, (Hem Chunder Mieri v. 


`` Rajah Sir Sourendra Mohan Tagore (2)), seems 


to us to rather favour the plaintiff’s contention 


- and the judgment of Mr. Justica Geidt in 8 


Galeutta Weekly Notes (Sathu Oharan'’ Pul 
v. Radktka Mohan Roy (3)) is not upon this 
point at all and has no bearing on the ques- 
tion before us. 

, Jt is contended that there is a provision 
aa der section 23 of ths Land Roavistration 


. Act for the expunging of the nime of a mort- 


gagee after redemption and no doubs it 
would have baen ‘and still is the propor 
that the mort- 
gagees’ names are expunged. But therais vo | 
such penalty attaching to their omissiy1 a3 
is sought to be read into section 60 of the 
Bengal Tenancy.Act. - 

The appeals mast, therafora, saae33d and 
the .judgments and- dəcrəəs of th: lower 
Court are discharged with vosts. 

The case will go back to ‘the Court of frat 


lants. - instance for a determination of the obhar 
Babu Duchms Narain Singh, for. the Re- issues raised in the oase. 
spondents. The stamp fee to ba rafanded, the dasizion’ 
J udg ment.—The question of. laah on preliminary i issue baing seb. aside. 
arises in this, case is, when reduced to its Appe sls allowed. 
simplest terms, merely this: Whether a T Š 7 ui x ae 
registered proprietor can sue for and obtain Ww N BOs, 


a decree for rent in the face of an unexpunged 
‘entry in the register in the name of a former 
mortgagee. We need only point'out that there 


is nothing in section 60 of the Bengal Tenancy - 


Act which acts as a bar-to such asuit and 
decree. 1t is trne that the defendants’ tenants 
might plead anacquittance from the registered 


8) 8 C. W. N. 695. G di 
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HARD TARAN ti. BASANTA KUMARI DASI, 
CALCUTTA HIGH COURT, ~ 
“REGULAR Civiu Appgat No, 164 oF 1908. . 
December .6,-1909. 
Preseni:—Mr. J astice Mookerjee and 
Mr. Justice-Teunon.- . : 
HARI, TARAN SA RKAR—PETITIONER— 
APPELLANT i 
CETEUS 
- BASAN TA KUMARI DASI AND ANOTHER 


— OBJECTORS— RESPONDENTS. 
Will—Probate—Parties—Revocation—Non- citation of 
. minor revernonary herr. 

The infant son of the testator’s sister, who is a 


a 


reversionary heir, is entitled to be made a party to 

proceedings, and he should be represented 
bya disinterested person as guardian ad litem. Where 
he is not made a party, the probate should ‘be re- 
voked on his application. 


Rebeils v. Rebells, 2 C. W. N. 100; Shoroshibala Debt’ 


v. Anandamoyee Debt, 12 C. W. N. Gand Brindaban v. 
Sureshwar, 8 Ind. Cas. 178; 10 ©. L. J. 268, followed. 


Appeal from the decree: of the District — 


Judge of Murshidabad, - dated January 27, 
71808. 

Facts.—The testator Speer Mondal 
died childless. By his Will his widow would 
get the properties bequeathed to her ab- 
solutely. Probate was granted to her on the 
18th August 1905. The present petitioner 
Js the testator’s sister's son. - He applies for 
“revocation of the probate on the ground. that 
no citation was issued to him in the probate 
proceedings. It -appears, that he was an 
infant at the time. -The lower Court dis- 
missed ihe petition. T lie petitioner appealed 
to the High Court. 


Babus Joy “opal Ghose and Jalmar Nath 


` Lahiri, forthe Appellant. 

“Babus Ram Ohandra Majumdar and Rar 
dra Ndih Ghose, for the Respondents. 

J udg ment.—This ‘appeal is directed 
against a decree of the District Judge of 
Muréhidabad by which he dismissed an appli- 
eation for revocation of the probate of ihe 
Will of Sreeram Mondal, granted on the'18th 
August, 1905. The appellant before us 
who was the applicantin the “Court below 
is admittedly the sister’s son of the testator, 


-and as a reversionary heir was entitled to be - 
‘He was, | 


made a, party to the proceedings. 
however, not made a party. At the time of 
the.pendency of the probate proceedings, . he 
was’ moreover an infant, and it was, therefore, 
necessary, that he should not only be made a 
party but also be represented by a disinterest- 
ed person as guardian ad litem. As this waa 
not; done, he is entitled to ask for revocation 
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This: view is clearly well - 
founded on principle and is supported by the. 
decision of this Court in cases of Rebels v.. 
Rebells (1), Shoroshibala Debi v. Anandamoyes — 
Debi (2) and Brindaban v. Sureshwar (3): 
The result, therefore, i is that this appeal must | 
be allowed, and the decree of the Court below 
set side. We direct that the probate be reviv- 
ed and the petitioner: fur probate be called | 
upon to prove the Will in solemn form: The 
-appellant is entitled to thec osts of this appeal. , 
We assess the hearing fee at three gold mohure,. 
. Appeal-alloveed. R 
(© 20. W.N. 100 
i 12 0.W.N 
3 cece Cas. 18; 10 0. L. J. 263. 
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MADRAS HIGH COURT. .. 
_Seoonp Civit APPRAL No. 1409 or 1907. 
`- December 17, 1909. . 
| Present: —S§ir Ralph:-Benson, J udge, and - 
- . Mr. Justice Abdur Rahim.. 
CHIDAMBARA REDDIAR-—APPELLANT p 
versus ‘ i 


NALLAMMAL AXD OTHERS—RESPOND ENTE, 
Hindu Law—Alienation by widow—Right of nearest 


` reversioner to contest, when heir newt after widow 13 also 


a limited owner. . 

The nearest reversioner of a deceased Hindu can suo, 
to set aside an alienation by the widow,. where the 
heir next after the widow is also a limited owner, as 
for imstance, a daughter. 

Ram Anand Kunwar v. Court if. Wards, 6 c. 764, dig- 


. tinguished. 


Raghupathi v. Tirwmalat, 15 M. 422, Abinash Ohan. 
dra Mazumdar v. Harinathi Bhaha, 32 O 62 at p. 65, 
Thiruvolu Punnamina v. Chirunolu, 20 AE 380; 1 M. L 
T. 1883 ; 16 M. L J. 307 (F. B.), referred to. r 

Second appeal against the decree of the 
District Court of Trichinopoly, dated 22nd - 
August 1907 in Appeal Suit No. 12) of 1906, 
presented against the decree of the Dab ak ; 
Munsif of Kalitalai, ‘dated: 30th September 


"1905 in Original: Sait No. 1076 of 1908. 


Mr. T, F. Seshagers Atyar, for the Appel-. 
lant. 

Mr. P. 8. Parthusarathy. Agence and Mr. 
N. Rajagopulachariar, for the Respondents. 

Judzgment.—tThe plaintiff and defen- 
dants Nos. 8 to 5, who did not Join in the suit, : 
are the nearest male reversioners of the de- 
ceased owner of the land in dispute. . The 
lst defendant is a widow, and the 2nd 
defendant is a daughter, by another wife, of ` 
the deceased. -The District Judge thas held 


that the plaintiff cannot maintain the suit to 


” 


1 
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set asidé “alienationg' by the, ‘widow because ` 
the’ and defendant i 18 entitled to succeed after 
“the “ widéw’s * déath ° in preference to the 
‘plaintiff and’ there was no collusion between 
the lst and 2nd deféndants. He relies on the 
decision in Rani Anant Kumotr v. The Oourtof 
Wards on behalf of Ohandra Shekar a minor(1), 
bab in that ease the plaintiff was not the 
nearest male réversioner. The principle of 


that case has no application ' where the nearer : 


. hHeiris a 1 female and QS such ig entitled only to 
a limited estate, -” 
- This is distinctly laid down i in the decision 
of this’ Court ïn’ Righupati v. ‘Tirwmalai 
` (2) and also in Abinash Chandra Mazumdar v. 
Harinath Shaha (3), see also Mayne’s Hindu 
Law, para. 645, 7th Edition.” Tho respond- 
: gate of Vakil endeavours to support the Dis- 


` 


trict Judge’s decision. by reference to then 


case of Ohirurolu “Punnamma v. ‘Chirnvolu 

_Veukatappia’ (4), but we do not think it has 
any application -to the fact of this cage. ° ` 

i The ‘District Jadge has not gone into the 

merits. ` We, therefor, set aside the decree of 

- the District J udge and remand the appeal to 

' him for disposal according to law. 
» Costs will abide the resalt, 


ae Appeal allowed. 
i (1) .6°C. 764. f 
< 15M, 422. . 
32 B. 62 at p. 65 
ROL 29 M. 390; 1 M. L. T. 183; 16 M. L. J. (F, BJ) 
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f 


of —Discretion of Court—HMortgagee not bound to accept, 


“part payment—Dostrine applicable when no dispute as 

„to amount —Transfer of Property Act (LV, of 1882), s 95. 

. Where & decree directs that the plaintiff i is to get 
“'pterest ata specified rate, but neither the decree nor 

- ‘the judgment: defines the point of time from which 
‘the interest is to run or thé PENUH during which it is 
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to continue, the decreo is vagué and ‘indefinite as to 
the payment of interest and ıs, therefore, incapable of 
execution. 
` Tf one of several joint mortgagors redecms the 
entire mortgage, hò is entitled toa charge upon the 
share of his oo-morigagors for a proportionate sharo 
of-the redemption money -and reasonable interest 
from the date of redemption. 

Rani v. Amir “Bakhsh, 18 A. W. N. 39, followed. 

That is, in so far as any-question of priovity ia con- 
cerned, -he enjoys the same advantages as the original 
mortgagee. and is entitled to priority over akah Ii 
mortgagees from his co-morb rs 

. Her Prosad v. Raghunandan, 81 A.166;6 A. L. 
67 ; L Ind Cas 825, reforred to. : 

But the Court when invited to.enforce the right of 
subrogation can exercise its judicial discretion in the 
award of interest and in the determination of the 
period for which it is to be allowed. 

Interest at the mortgage rate ought to be allowed 
only up to the date of the decres of the first Court 
by which the amount payable by the defendant is 
determined. From that date up to the date of realisa- 
tion, interest may be allowed at the Court rate of 6 
per cent, per annum, 

A mortgagee is not bound to accept any sum in part 
satisfaction of his-decree and is entitled to an order 
absolute unless the entire amount specified as payable 
is brought into Court for payment to him 

| Ram Kamlessuri v. “Buthan Singh, TCO. W. N. 172 
and Bechoo Singh v. Bichhiram, 10 C. L. J. 91; 1 Ind. 
Oas 677 and Dison v. Clark, 5 C. B. 865; 75 R. R. 747, 
referred to. - 

- But that doctrine is -applidable only in cases in 
which there is no dispute as to what is due, 

- Haji Abdul Rahman. Haji Noor Mohamad, 16 B. 141, 
_ followed. 

, And where therp was a dispute between the parties 
as to the right of the plaintiff to claim. interest, and 
the first Court decided against the plaintiff, and tho 
déferdant forthwith brought into Court the whole of 
the sum adjudged to be due, but the Court of. Appeal 
ultimately took a different view and held that the 
decree of the Court below must be varied as to interest, 
the plaintiff is not entitled to ignore the payment into 
Court, for he might easily have protected himaelf if 
` he had withdrawn ‘the money subject to an express 
reservation that this was to,be without prejudice to 
his right of appeal. 

Bowen v..Owen, 11 Q B. 130; 75 R.R 308, reférred to. 

`~ Appeal from the order of the District J udge 
of Moorshidadad, dated September 4, 1903. 

- Babus Dwarka Nath Ohuckerbutty aad Tarak 

Chandra Ohuckerbutty, for the Appellant. 
Babus Ram Chandra Majumdar and Ni aresh 
'. Ohandra Sinha, for the Respondent, 


Judgment.—Thesubstantial question 


. of law whichcalls for decision in this appeal 


relates to the precise limits of the right of 
subrogation of onó of several joinf mortgagors 
who has discharged the entire mortgage-debt. 
The events which have given rise to the oon- 
-troveray, between the contesting claimants aro 
matters of record and donot admit of any. 
doubt ‘or. dispute. Onthe 18th July 1898, 


® 
* we 


~ 


A the decree made wherein is now under asalso the cost of the litigation. He com- .— 
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the respondent, along. with 4 other persons Court and on the 30th January 1908.a Division 
borrowed Rs. 6,500 from the appellant Bench (Sir- Francis Maclean, C. J., and Mr. 
Digambar Das sad: another person by name Justice Coxe) varied the decree so fap as the 


_ Ram Ratan Tewari and executed usufractuary,- question of interest was concerned. It was 


' mortgage in their favour: Under the mortgage declared that the plaintiff was entitled to 


instrament, the principal amount was to interest upon one-third share ‘of the amount 
carry interest at the rate of 24 per cent, per deposited by him at the rate of 24 per. cent. 
annum, but the mortgagees were to be placed. per annum, asstipulated in the mortgage. It 


- in lien of the interest. No particular time the judgment. whereon it was based, defines 
was fixed for the repayment of the loan, but . the point of time from which the interest was- 
option was reserved to the mortgagors to pay. to run, nor the period during which it was 


or deposit in Court the entire principalin the to continue. On the 16th June 1908, the plain-| 


month of Ashar in any year. On the 12th Jaly tiff applied for execution of the decree.” He 


- 1902, the plaintiff deposited theentire amount prayed that the defendant might be directed `. 


of the principal in Court’ under section 83 of to pay him an one-third share of the amount 
the Transfer -of Property Act, and on the deposited by him together with interest from: 
24th September 1904 commenced the action, the date ofdeposit to the date of realization, 


execution. In this suit, he, alleged that the pletely ignored in substance the amount 


- mortgagees had purchased from one of the brought by the defendant into Court on the 


mortgagors his ore-third share in the equity 27th January 1906 and asked that the pro- 


subrogated to the rights of thie mortgagees authorised by the decree but the question is 


-in possession and were to receive the profits will be observed that neither the decree nor . 


.of redemption. The plaintiff consequently perties might be sold upon failure of the . 
`- prayed for declaration that he had satis-- defendant to pay the decretal amount. It is 
fied the entire mortgage debt, he had been ` not disputed-that the prayer for sale is not ` 


© and was consequently entitled to a charge of no practical importance as the defendant ` ` 
upon the shares of his co- mortgagors (one of has brought Into Uourt whatever is alleged - 


am 


them now represented by the mortgagees) and by the plaintiff to be due to him. The defen- 
that till such charge was- extinguished by dant, however, contests the rightof the plain-. 


repayment of the sum paid by him and | tiff to get any interest after the 27th January -> - 


interest thereon and costs,,he was entitled to` 1906, that is, aftér the date-on which he paid 


be placed in possession of the mortgaged pro- into Conrt the sum -ddjudged by the Subor- _ 


. perties. On the 30th December 1905, the. dinate Judge to be due to the plaintiff’ and , - 


Subordinate Judge made his decree in the “ this is the point’ in controversy between the ~ 


_ suit in which he declared that the plaintiff ~parties.- The District Judge has, held on 


had a charge to the extent of one-third of the -this question in favour of the plaintiff decree- 
amount deposited by him upon the one-third holder. The defendant judgment-debtor has 
share of the- properties purchased by the now appealed tothis Court, and on.his behalf 
mortgageés and:that upon the .failure of the it has been argued that as the decree does not 
latter to repay such sum within a specified specify the period for which interest is to he _ 


‘time, the plaintiff was entitled to be placed in allowed, it is vague and incapable of execution; 
“possession of that share, The Court further and that, in any event, interest ought not to be 
- directed: the mortgagees defendants in their’ allowed at the rate apecified 3 in the mortgage 
- character as representatives of one of the. contract after the date of the deposit in the 


mortgagors to pay the plaintiff his costs of the . Court below which ought to be treated asa 


suit.. But the Court disallowed the claim of valid payment in partial satisfaction of the. 


the plaintiff to interest’ upon the’ principal decree. 

sum deposited by him and decreed in his With regard to the first bradi of this 
favour. This decree was not actually signed “contention, we are of opinion that there is 
till the first February 1906; buton the 27th considerable force in it. It cannot be disputed — 
January the defendant deposited in Court: that the decree of this Court is indefinite, in- 
the decretal amount, andthe Court directed -asmuch as it does not specify’ the period 
notice of the deposit to issue on the plaintiff: .. during which’ the interest is to be allowed. 


Tog SORENE subsequently appealed tọ this It has been contended on behalf of cae Toe- , 


` 
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- spondent that as the plaintiff claimed interest 
at: the morbgagè | rite from the date of the 
piyment mide by him totha dite of raali- 
_ zabion, the decree should ba interpreted in 
the light of the plaint and it ought to bə held 


the period méntioned therain. We ara unable, 
however, to adopt this contention as sound, 
bse1use, a3 observed ‘in the judgment of the 
Sabordinate Jadge in the original suit, the 
plaintiff based his claim, not on the case as 
stated in the plaint but on general principles 
of law and especially on the doctrine embodied 
in section 95 of the Transfer of Property Act. 
The decree, therefore, must be treated as in- 
definite, and upon a strict view of the law, 
‘the jadgment- debtor would perhaps bs 
entitled to sucesed in his contention that the 
execution proceedings ought to ba discharged 
on that ground alone. In our opinion, how- 
ever, it would not be right in this case to 
_ adopt such a course, for it was conceded by 
the appellant that if his contention prevailed, 
it would be open tothe decree-holder to apply 
at once to this Court forreview of the previous 


_ judgment, and as neither of the two learned’ 


Judges who originally heard the appeal is now 
a member of this Court. the application would, 

in ordinary course, be -heard by this Bench a8 
at present constituted. Under such circum- 


stances, the litigation between the” parties . 


should not be needlessly protracted and we 
must consequently proceed to consider ‘the 
precise extent of the right of subrogation of 
the respondent. 

On behalf ofthe ap pellant jndgment-debtor, 
it has been contended. that ulthough a co- 
mortgagor who. Tedesrms the mortgaged pro- 
perty acquires ‘thereby a charge on the shara 
of each of the other co-mortgagora in the 
property for his proportion of the expanses 
properly incurred i in so redeeming, he is not 
` entitled as a matter of right to claim interest 
either at the niortgaga rate upon the amount 
“of his deposit or from the date of his deposit 
to the date of realization of his dues from his 
co-mortgagors. In support of this argument 


reliance has bean placed ` upon the decision . 


of the -Judicial ` Committee in the case of 
. Malik Ahmad +: Samsi Jahan Begam (1). It 
_ has further bon argued on bahalf of the 
appellant that the aniount deposited on the 


27th. January 1903 onghi to be treated as part ` 


(1) 83'I. A. 81; 28 A. 482; 10 0. W. N. 626; 8A. L: 


- J. 860; 3 C. L. J; 481; 1 M L. T. 143; IEN Le J. 269; 


8 Bom. -L. R. 397, a 


indtat oAsié, 


“upon the balancs. 
thatthe Court intened to decree interest for , 


_to this Court. 
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payment of the sum determined as due under 
the decrae of the High Court; and that what- 


ever the rate of interest allowed by the Oourt 


may be; it onght, after that date, to ran only 
In answer to these cən- 
tentions, ib has been arguad on behalf of the 


decras-holder respondent, thab as the cə- 


- morbgagor who redeem3 the mortgaged pro- 


perty is subrogated to the rights of the origi- 
nal mortgagee, he is entitled as a matter of 


‘vight to interest at the mortgage rate from 
-the date of deposit to the date of realization, 


and that as the whole amount determined as 
due upon this principle was admittedly not 
depasited in Vourt, he was nob bound to accept 


‘gach partial payment, especially as the accept- 


ance of the smaller amount might be deemed 


& waiver on his part of the claim for interest 


and might thus practically frustrate his appeal 
In support of this contention, 
reliance has baen placad on the dacisions of 


“the Jadicial Committee in Hewanchal Singh 


vy. Jawshir Singh (2) and Rim Chandra Mar- 
wart y.-Rani Keshabiti Kumari (3). To 
determine which of these contentions ought 
to prevail; ib is necessary to examine the 
nature of the right of subrogation obtained 


‘by one-of several joint mortgagors who 


redeems the mortgaged property by repay- 
ment of the entire debt. 

" Section 95 of the Transfer of Property Act 
provides that where one of several mortgagors 
redeems the mortgaged property and obtains 
possession thereof, he has a charge on the 
share of each of the other co-mortgagor3s in 
the property for his proportionof theexpeuses 
properly incurred in so redeeming and obtain- 
ing possession. This section as construed by 


“ their Lordships of the Judicial Committee in 


MuikAhmel v. Shamsi JahinBeyam(1) shows 
that the charge follows on redemption so that 
where one of thraa morbgagors pays of the 
mortgage-debt in fall, andthen suesthe other 
two torecover the whole amount, he is entitled 
to a dscrao for a proportionate share of the, 
money paid and the decratal amount is a 
charge upon the interest of the defendants in 
the property redeemad, ‘hesection, however, 
ib will bs obasrved, mike3 nə expras3 provi- 
sion for the paymont of interast upon the sum 
claimad, much less does it indicate the pariod 


for whica interasé oaght to ba allowel. 
(2)16-C. 307. 
(3) 36 O 840, 2 Ind. Caz. 935; 1 19 M. L. J. 435; 6 M. 
a 111 Bom. L. R. 763, 13 0. W. N: 1102; 33 I A. 
3,64, L, J. 617; 10 0. L. J. L. 
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Judicial decisions which, have, any direct 
bearing upon this matter are also not by any 
means numerous. In. Rant v. Amir Bakhsh 
(4) Sir John Edge, C.J.,appears to Have ruled 
that if one of. several joint mortgagors 
redeoms the entire mortgage, he is entitled to 
a charge upon the share of his co-mortgagors 
for 2 proportionate share of the redem ption 
money and ‘reasonable interestfrom the date.of 
redemption. Again i in the case of Ahmud Walk 
Khanv. Shams-ul-JahanBegam(1),to whichour 


attention has been invited, the Judicial Com-. 


mittee appears to have allowed, apparently 
without any ‘discussion on the point at the 
Bar, interest upon the redemption money at 
the Oourt. rate only from the date of the 
institution of the suit. It appears that the 
‘mortgage in that case, which carried interest - 
at a very high rate, was redeemed on the 2nd 


November 1896, and the suit by the mort- 


-gagor, who has ‘satisfied the’ mortgage-debt, 
against his co-mortgagors was not-commenced 
till the 2nd April 1900. Their Lordships 


declared that the plaintiff was entitled to` 
“recover ‘against the defendants two-thirds of 


the sum paid by him to redeem the mortgage 
with interest-at 6 per cent. per annum from 
the date of the institution of the snit, and 
that he- was entitled to a: charge in respect 
thereof upon the interest of the defendants in 
the mortgaged property. A similar ‘decree 
was made by the Supreme Court of the 
United States in Pratt y. Law (5), in which 
the Court sustained the right of subrogation 
of one ‘of three mortgagors who was compelled 
to Batisfy the entire mortgage, but allowed 
interest upon the redemption money ouly at 
the rate of 6 per cent: from the date of 
redemption. No doubt it is stated broadly in 
Lovrey v. Byers (6) that where the plaintiff 
paid a mor tgage made by him and another 
| jointly, the plaintiff would be subrogated to 
all of the rights of the mortgagee, but the 
proposition more generally maintained is that 
where a tenant-in-common of mortgaged pro- 
` perty pays the mortgage debt, he is entitled 
to have the lien of the mortgage. kept alive 
<. until his co-tenants pay him their respective _ 
shares of the amount paid by him to satisfy 
- the mortgage, ' Parsons v. Urie (7), Silk v. 
Eyre (8). “No. doubt, as stated in. Harris on 


Subrogation, section 117 and Sheldon on Sub- 
(4). (1898) A. W..N. 33. 
‘(5) 9 Oram. Oh. 456. > (6) 80 Ind. 443. 

; 69 (1908) 104 Maryland 288, 
8) (1878) I. R. 9 Eq. 393. 
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pisan: _ 


fe ion. section 178, there are cases in which 


interest has been allowed upon the redemption ` - * 


„money at the same rate as in the original 
mortgage. Thus-in Simpson v. Gardiner (9), 

-A and B had purchased land in common, and 
jointly executed a mortgage for the purchase 
money ; B upon the death of A was obliged 
-to pay the entire. mortgage money to save 
the land; it was ruled that he was subrogated 
to the rights df the mortgagee and was. 
entitled to the same rate of interest on the 
debt as originally agreed upon. -It is clear, 
however, that Judicial decisions as well as 
opinions of text writers generally affirm. the 
rule thatif one joint mortgagor in order to . 
protect his interest pays the joint debt, he is 
subrogated merely to the interest of the joint 
mortgagor until ke is repaid (Jones on Mort- 
gages, section 878; Sheldon on Subrogation, 
section 179; Harris on Subrogation sections, . 
386. and 424). In fact if we remember for a - 
moment the principle upon which the doctrine 
of subrogation rests, it becomes obvious that 
the,Court has a discretion so far at any rate 
as the rate of interest and the period during - 
which it is to-ran are concerned. It is only 
by afiction of law that the mortgagor who. 
redeems the security is .substituted in the - 
place of the original, creditor, and although 
itis sometimes said that the substitute is . 


‘put in all respects in the place of the party . 


to whose rights he is subrogated; even a 
superficial consideration will show that the 
statement is too - broad and requires quali- 
fication. In so far ss any question of priority -. 
is concerned,-he no doubt enjoys the same- 

advantages as the-original mortgagee and is 
entitled, to priority -over subsequent mort- 
gagees from his co-mortgagor | Har Prosad v. 
Raghunandan (10)]. In so far as'the amount 
of money “which he is entitled -to recover 
from his co-mortgagors is concerned, he can 
claim contribution only with reference to the 
amount actually and properly paid-to effect | 
redemption, to. which sum he can add his 
legitimate expenses. In so far as interest on - 
these sums is concerned, he cannot ‘claim it 
for any period antecedent.to the redemption. ; 
The’ substitution, therefore, of the new 
creditor in ‘place of the original one, does -not 
place:‘the former precisely in the position of: 
the latter for all purposes. If-wé now bear in 
mind that the doctrine of subrogation was - 


fe (1881) 97 Ill. 237. 
(10) 81 A. 166; 6 A. L J. 67; 4 Ind. Cas, 8250 7 
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borrowed by Courts of ‘Equity from the Civil 


_ Law and. developed by them with a view- to 


eaaa, 


do substantial justice: it becomes clear that, 
as pointed out in In re Hewitt (11), the extent 
to which subrogation wonld be carried in any 
particular-case, must be governed by equitable 
considerations, (Sheldon on Subrogation; 
sections 1 and 155). See also- Harris on 
Subrogation, section 4 and Dowat on Civil Law, 
Cosling’s edition, Vol. I. page 694, Part I, Bk. 
III, Tit. I, ‘section VI. Surjiram Marwari 
v. Berham. Deo Persad. (12), Gurden Singh 
y. Chandrika Singh (13). “If, therefore, one 
of ‘several .mortgagors satisfies the entire 
mortgage-debt, though -upon redemption 
he is subrogated to the rights. and remedies 
ofthe creditor, the principle has to be so 
administered-as to attain the ends of sub- 
stantial justice regardless of form; in other 
words, the fictitious cession of the rishts and 


remedies of the creditor in favour of the person ` 


who- effects the redemption, operates only to 
the extent to which it is necessary to apply it 
for his indemnity and protection. The cases, 
therefore, which recognise the doctrine that 
the, Court when invited to enforce the right 
of subrogation can exercise its judicial dis- 
cretion in the award of interest and. in. the 
determination of the period for which it-is to 
be allowed; are “based on sound equitable 
principles. In this connection it is worthy of 


note that a usefal analogy 18 furnished by the’ 


class of cases where the Court is 3 called upon to 


- allow redemption at the-instance of an owner 


~ 


of a fragment.of the equity of redemption who 
has been excluded from a mortgage suit. It is 
,well- settled, (Kedar Lal v. Bishen Pershad 
(14)and: Gangadas Bhattak v. Jogendra 


Nath Mitter (15)), that although redemption.. 


.is allowed on the. basis- that the mortgage, 
though merged in the decree as. regards the 


| parties to the snit, still subsists as regards 


the party excluded, yet interes} at the con- 


_ tract rate runs, only up to the date allowed 
i by the decree in the preyious suit., Similarly 


in cases like the.one before us, it.may, well 
bemaintained that interest at- the mortgage 
rate ought to be ‘allowed only up to: the date 
of the decree of -the Court of first instance by 
which the amount payable.by the’ erenuEny 


(11) 86 N. J. Eq. 210. : 
(12) 2 C. L. J, 288 at p. 2 
ane 1 Ind. Cas, 918; 88 C. shake 7; 5 Cy Leth 


“~ 


G4). 810. 882. 
16) 5 Cl. J. sea 11 0, W. K. 408. 
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is determined. As a mutter of fact, this Court 
on the 30th January 1908 allowed interest‘at 
the rate stipulated in the mortgage, that is, 24 
por cent. per annam and this rate we think 
ought to continue up to the 80th December 
1905 when the decree of the. first Court was 
made. From. that date np to the date of 
realization; interest may. be allowed at the 
Courtrate of 6 per cent. per annum. 

- This brings us to -the consideration of the 
second pointin the case, namely, the effect of 
the payment into Court by the defendant of 
the sum determined as due by the Subordinate 
Jadge on the 27th January 1903. As already 
stated, this amount though,sufficient to cover 
the sum decreed by ‘the Subordinate Judge, 
falls short of the amount calculated to be due 
under the decreeof this Court. - The respondent 
decree-holder contends that as he stands in 
the position of a mortgagee he was not bound 
to accept what turns out to be only a partial 
payment. Nowit may be conceded, as pointed 
out by’ this Oourtin the cases of [tani Kam. 
lessuré v. Sukhan Singh (16) and Bechu Singh 
v. Bichharam Sahu (17) that a mortgagee is 
not bound to accept any sum in part satis- 


faction of his decree and is entitled to an order 


absolute unless the entire- amount specified 


ag payable is brought into Court for payment 


to him. This view is founded upon the 
A in Dizon v. Clark (18). As” pointed 
out, however, by Mr. Justice Telang in 
Abdul Rahman v. Haji Noor Mahomed (19), 
this doctrine is applicable `only’in cases- in 
which there is no dispute as to what is due. 
The cases ‘of Bowen .v. Owen (20), Read.v. 
Goldring (21); Hoksent v.’ Reynolds (22). Hen- 
wood v. Oliver (23) and Bull v. Parker (24) 
show that an unconditional tender of asum 
which turns out in the end to be less than 
what is really dque, may be valid pro tanto if 
there isa dispute asto the amount due, though 


‘a-tender of only part of what was admittedly 


due is.ofno avail., In fact, in the case last 


-mentioned, ihe amount tendered was less than 


what was found to be due;,gnd-yet the tender 


(16) 70. W.N. 172? 

1 Ind. Cas. 677; 10 C. L J. 81 at p. 98. 
8 (1848) 5 O. B. 863 ; 75 R. R. 747. 
19).16 B. 141: . 

" (20) (1847) 11 Q. B. 130; 76 R. R. 308. 
(21 2 M &S8.856;14R. BR. 694, 

92) 7 A; & D. 80; 45 R. R. 676. 

(28) 1 Q. B. 403 ; 65 R. R. 290, 16. L. D. 25 


J. QB i : 
(at) ¢ Dewling (N. ony 445. 


a 
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was upheld as sufficient. The point is well 
illustrated by the case of Greenwood v. Sutcliffe 
(25). There, a mortgagor tendered to 
a mortgageó in possession the balance 
appearing to be due for principal, interest 
and costs, according to an account made out 
by the mortgagor from documents furnished 
by the morfgagee, such balance being less 
than what the mortgagee claimed to be due. 
The mortgagor stated at the time that he 
did not -admit the correctness of the mort- 
pagee’s accounts and that he intended to take 
steps to dispute them and to hare the costs 
taxed. Thermortgagee refused to accept the 
sum tendered. The mortgagor then brought 
an action to redeem and it was held that the 
tender, as it did not impose any condition on 
the mortgagee, was a good tender. In the 
case before us, there was a dispute between 
the parties as to the right of the plaintiff to 
claim interest. The Oourt of first instance 


l _ decided against the plaintiff and the defendant - 
forthwith brought into Court the whole of - 


the sum adjudged to be dnue.-The Court of 
Appeal ultimately took a ‘different view and 
held that the decree of the Court below must 
be varied as to interest. Under these circum- 
stances the. plaintiff 1 is not entitled, in our 
opinion, to ignore’ the payment into Court. 

The learned Vakil for the respondent suggest- 
ed, on the.authority of the ‘decisions of the 
Judicial Committee in Hewanchal Singh v. 

Jawahir Singh(2)and Ram Chandra Marwarty. 
Rant Kéeshabut? Marwari.(8), that he might 
have prejudiced his position if he had with- 
drawn from Court the money deposited. In 
our opinion there is no foundation for this 
contention. He might easily have protected 
himself if he had withdrawn the money, sub- 


ject to an express reservation that this was to ` 


be without prejudice to-his right of appeal; 

for it is well settled, Bowen v. Owen (20), that 
though a tender of a smaller amount than that 
of which an indivisible and entire claim con- 
sists may be invalid as a tender, . there is no- 
thing to prevent the creditor from accepting 
the amount tendered in part payment and his 
doing so will not preclude him from after- 
wards claiming the residue of his account, 
always provided that the debtor did not make 
it a condition of his tender that it be accepted 
in discharge of the whole. It has further 
been faintly suggested that there is nothing 


to show that the decree-holder, was aware of 
(25) (1802) 1 Ch. 1; 66 L. T, 797; 40 W, R. 214 


K 


_~ 


the deposit made on the 27th January 1906. 
We are not prepared to-attach any importance- 
to this suggestion. We must assume that the 
order of the Court that the decree-holder be 
informed was carried out,and in any event, 
it is extremely unlikely that the decree-holder 
would have stayed his hands so long -if he 
had not known that the amount was inthe 
custody of the. Court. Our conclusion upon 
the whole case, therefore, is that interest at 
the mortgage rate allowed by this Court on . 
the 30th January 1908 should be calculated - 
from the date of payment by the plaintiff, that 
is, the 12th July 1902 to the date of decision 
by the first Court that is, the 39th December 
1905; that on the amount dae on the latter 
date, interest should run at six per cent. per 
annam; that the amount deposited on the 
27th j anuary 1906 should be duly set off, and 
that upon the balance, interest should run at 
the rate of 6 per cent. per annum up to the 
16th September 1903, when tha final deposit 
was made by the defendant. The acconnt so 
taken shows that on this last date the defen. 
dant was found to deposit only Rs. 2,144-10, 
He was compelled, however, to bring into 


‘Court Rs. 3,791-12-6 the whcle of which 


sum has been taken out by the decree-holder. 
The latter has, therefore, been over-paid 
Rs. 1,647-2-6 and a9 he has had the benefit 
of this money from the 16th September 1908, 
he is bound to refund it to the platutiff with 
interest at 6 per cent. per annum from that 
date up to the date of realization. - 

The result, therefore, is that this appeal 
must be allowed and the order of the Court 
below modified. The decree-holder respondent 
is directed to repay to the judzment-debtor ` 
appellant the sum of Rs. 1,617-2-6 with 
interest thereon at 6 per cent. per annum 
from the 16th September 1908 to the date. 
of realization. Upon his failure todo so, the 
appellant will be entitled to realize the same 
in execution of the decree. To avoid any 
possible dispute in future, we may add that 
no question has been argued 23 to the costs 
of the original litigation, the right to which 
will not be affected by the present decision, 
The appellant is entitled to his costs, both . 
in this Gonrt and in the Court below. We 
assess the hearing fee in this Court. at five 
gold mvhurs. 


Appeal TTA , 
Order modifed, 
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se —Derenpants—RusponDents. 


Co-owner —Ejectment—Injunction—Surt for ejectinent 


` by one co-owner against another —Sole occupation of part 


of joint property by one co-owner--Common law action 
for ejectnient and equity suit for wnjunction, no differ- 
ence between, in this country—Oueter or not—True test— 
Sole occupation of part or erection of building on part, 
no evidence of ouster. + 

One co-tenant of joint property is not, entitled to 


| maintain àn action for ejectment against his co- 
, sharer, merely on the ground that the latter ig in gole 


occupation of a portion of the joint property ; nor 
is he entitled as a matter of right to a decree for joint 


-~ possession. ~ 


The dsitinction between a common law action of eject- 
ment’ and an equity suit for an injunction, ought not 


"to be recognised in this conntry as it would lead to a 


multiplicity of suits. 
. One co-sharer cannot get a. permanent: injunction 


_ to restrain another co-sharer from dealing with the 
_ joint property ma partioular manner, ora mendatory 


injunction to compel him to demolish buiidings erected 


_ by him or to restore the land fron its alterol to its 


original oondition, where the defendant has not made .-fendants thereupon erected temporary sheds 
CT use of the joint property ina way inconsistent with 


tenant if He 


the continuance of the joint ownership and possession. 
One tenant can maintain an action against his co- 
has been ousted from the. common pro- 


` . perty. And although the ouster need not be accom- 


panied by positive, force, yet whether’ the exolusion 
of one co-tenant-constitubes ouster must depend upon 
the circumstances of each “individual case. 

Whether any given aot will amount to au ouster or 
not depends -upon whether the act is or is not consiste . 
ent with the common title. 

Thé solo occupation of a part ôf the common estate 
by one co-owner does not inevitably imply an ouster 
of the other co-owners. . 

` Watson v. Ramchand, 18 O. 10; Mohesh Narain v: 
Nowbat Pathak, 83 0. 837 ; 10 L.J.487 and Ananda 
Chandra v. Parbati ; Nath, 40.L J. 198, followed. 

. And the erection of a substantial building by one 


_ co-owner on the joint property. even without the assent 


of his other co-sharer, is- not conclusive evidence of 
ouster of the latter, 

Ananda Chandra v. Parbati Nath, 40. ai J. 198; 
followed. ii 

: The teat'to be applied is, whether the plaintif 
wud complains of the act of bis co-owner has sustain- 
ed some substantial injury by reason of ihg act of 


` which he complains, 


| Appeal from the decree of u the” Sub- Judge. 
of -Murshidabad, dated. October 29, 1906, 
affirming ‘that of the firs 1 Munsif E Kandi; 
dated April 18, 1906; - ` 


k 4 
a 


? 


ot 


TE “INDIAN CASES: EE. 171 


"on Ban Bevan, Gor amt Babu: Au 


| Ranjan Ohatterjes, for the Appellant. 


Babu Ram Chandra Mazumdar, for the Re- 
spondents. ` 


Judg ment.—The substantial question 
of law which has boen argued in this appeal, 
relates to the right of one co-tenant of joint 
property to maintain an action for, ejectment 
- against his co-sharers. The events which 
have given rise to the litigation between the 
“present parties are not ‘disputed. The plain- 
tiff and the principal defendants are step- 
brothers. Their father died on the 22nd 
August 1891. They . separated in August 
1895 and by deeds executed on the 4th May 
1896 and 28th. August 1896 a partition was 
. effected of a considerable portion of their ` 


- joint estate. Two houses, however, known 


as the Ohandimandap and the Jagdhatribati ` 
were left joint. The plaintiff, from the date 
of the partition, along with his brother, the 
pro forma defendant, has performed the po0j 2 
csremonies in the latter ‘building. The princi- 
pal defendants performed their worship in 
the former building. In 1897 the bulding of 
the Ohandimantap was practically destroyed 
as the result of a severo earthquake. The de- 


in which they carried on their worship. The 
plaintiff and his uterine brother remained in 
possession of the Jagadhatribati ‘and continued 
_to perform .their worship in that building. 
In May 1901 the defendants began to re-build 
“the Ohandimandap. The plaintiff thereupon 
gave them notice on the 2lst August 1901 
and asked them to desist. Considerable pro. 
gress, however, had been made meanwhile 
and the new building was completed shortly 
after. On the 31st May 1905 the plaintiff 
commenced this action for declaration of his 
Aitle to the property, “for recovery of joint 
- possession and for a mandatory injunction 
` to compel the defendants to demolish the build- 
ing they had erected. The defendants resisted 
' the claim substantially on the grounds that 
they had acted within the scope of their 
rights as joint owners, that they had taken 
possession of the land under an express agree- 
ment with the plaintiff, that the latter was 


~ estopped by his conduct from seeking the de- 


molition of the -building in the erection of 
which he had acquiesced and that the plain- 
tiff was entitled neither to a decree for ‘joint 
„possession nor‘to a mandatory inj junction, ins 


- 
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agmuch as the act of the defendants did nob 
amount to an ouster. 

- Tha Courts balow have mais a decrae in 
favour of the plaintiff by which his title as 
joint owner of the property is declared but 
they have refasel him any relief by way 
of injunction or joint possession. The Sabordi- 
nate Judge has. afirmed the finding of tne 
Court-of first instance that there has been no 


acquiescence on the pari of the plaintiff and’ 


further that there has boen nothing in his 
condact which could Bestop him from enforce- 
ing his rights.. Both the Courts, however, 
have held that the acts of the defendant are 
perfectly legitimate and do not constitute an 
ouster of the plaintiff. The plaintiff has now 
appealed to this Court and on his behalf the 
decision of the Subordinate Judga has baen 
assailed substantially on two grounds; namely, 


. first, that, as one of the several joint owners, 


the appellant is entitled as a matter of right 
to a decree for a joint possession, as according 
to the facts found by the Court below, the 
defences, of estoppel aud acquiescence have 
both failed; secondly, that the sole occupation,,. 
as--in the present case, by some of the cə- 
owners of one portion of joint property with- 
out proof of an agreement in. that behalf with 
the other co-sharers, constitutes an ouster such 
as entitles the plaintiff to ‘maintain an action 
of ejectment. c. 
- In support’of the ‘first contention, it has 
been . argued that whatever equitable con- 
siderations may be spplicable if one, co-tenant 


asks for an injunction against another, there 


is no room for the application of such prih- 
ciples to an action in ejectment. In view 
of this argument-the learned Vakil for the 
appellant has intimated to the Court that 
he does not desire to press the claim for an 
injunction. In essence, therefore, the appel- 
lant invites us to recognise as applicable to 
the Courts of this country the distinction 
between a common: law action of ejectment 
and an equity suit for an injunction. The 
position is sought to be supported by the 
decision in-Dos v. Horn (1), in which Baron 
Parke followed the rule laid down by Little- 
ton (section 322) “that if one tenant-in-com- 


- . mon occapy the whole and put the other 


out of possession and occupation he -who 
is‘ put ont of occupation shall have against 
the other a writ of ejectione firme -of 


‘the moiety.” Reliance is also placed upon 


©) 3 M. & W, 883, 


the Commentary of . Lord Coksa* on this 
passage to tho effect that “if ke- drive 
out of fhe land any of the cattle of the 
other tenant-in-common, or do not suffer 
them to enter. or occupy the land, this 
is an ejectment or expulsion, wherefore 'he 


may have an ejectment for the moiety.” After 


a careful consideration of the argument which 
has ‘been addressed to us, we aro unable’ to 


‘hold that we ought to recognise in this coun- 


try the distinction between » Common Law 
action of ejectment and an eqnity suit for an 
injunction, The history of the litigation, 
to which reference has jast been made, illas- 
trates the dangers likely to result from 
the recognition of such adistinction. In that 
case a Railway Company obtainel a lease of 
5/6ths share of ‘a certain property from 
some of the joint owners. The other joint 
owner who owned the remainder brought an 
action of ejectment to recover possession, bat 
was defeated by an outstanding term set-up 
by the Company. In this preliminary stage 
the case is reported as Doe v..Horn (1). The 
joint owner thus defeated, brought:a fresh 
ejectment having first determined by a notice, 
to' quit the outstanding tenancy. He was 
successful and got a decree for possession. 
In this second stage, the case is reported as 
Dos v. Horn (2). The Railway Company 
now filed a bill in Chancery and prayed for an 
injunction to restrain the defendant from exe- 
cuting the wrib of possession issued at his 
instance. An ad interim injunction was issued, 
but it was ultimately dissolved on the ground 
that the Company had acted in defiance of the 
legal rights of the owner, and thsir conduct 
was such as disentitled them to any re- 
lief in a Court of equity. In this final stage 


the case is reported as Durham and Sunder. 


lant Railway Company v. Waton(8). If there 
had been no distinction between a Court of 
Common Law and a Court of Equity, it is 
manifest that the matter in controversy bet- 
ween the parties might have been finally 
decided in the earlier litigation. The Courts 
of this country are, in all matters for which 
no specific rule may exist, directed to act 
according to the justice, equity and good con- 
science (Reg. III of. 1793, section 21 subse- 


‘quently repaaled but substantially re-enacted 


in Act VI of 1871, section 24 and Act XTI of 
1887, section 37). There is no reason, there- 


(2) (1889) 5 M. & W. 664, - se 
(8) (1840) 8 Beay. 119; 4 Jurist 784; go R. R. 56, 


‘Ali v. Najab Ald 


, cases in 
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fore, why the Courts should allow:ẹ litigant 
in the position of the plaintiff to obtain. a 
decreg for ejectment as a matter of right and 
drive the defendants to obtain an injunction 
granted’ on equitable considerations. It -is 
worthy of note that the distinction which 
we have. been pressed to recognise has-been 
uniformly ignored in 
decisions on the subject to be-found in our 
reports. For instance, in the cases of Gokool 
Kishen Sen v. Ishun Ohunder Roy (4), Mohima 
Ohunder -Ghose v. Madhub Ohunder Nag (5), 
Madan Mohun eae 4 Rajab Alt (6), Syed 
Sen v. Parbati- Nath Sen, (8), Ram Sankar 
Bhaduri y. Jnanoda Sundari (9), Amba Debya 
v. Jnanoda Sundari (10), Gobind Ohunder Ghose 
y. Ram.Coomar Dey (11), Lloyed v. Musam- 
mat Bibi Sogra (12), which were all suits 


for ejectment by one'joint owner against ` 


another. The same equitable doctrines were 
applied as in the cases of Brssumbar v. Rajaram 
(13); L. J. Orowdy v. Inder Roy (14); Nocury 
Lall Chuckerbutty w. Brindabun Ohunder 
Chuckerbutty (15); Joy Ohunder Rukhtt v. 
Bippro Ohurn Rukhit. ` (16); Sham Nugger 
Jute Factory Oo. Lid. v. Ram Narain Chatterjee 


“AT, Fazilatunnissa v. Ijas Hassain (18); 
Sreemutty Atarjan v. Sheikh Ashak (19); 


Anini Ramrauv.,Gopal Balvant (2); Mohan 
(hand Nemchand Gujar v. Isak Bhat, Tanaji 
(21); Paras Ram y. Sherjit (22) and Shadi 
y. Anup Singk (28), which were all 
which one co-sharer- songht 
either a permanent injunction to res- 
train another co-sharer from dealing 
with the:.joint property in a particular 
manner ora mandatory injanction to compel 
him to eee buildings ee by him or 


Kan fmm, fm 

w ana C 
a dh adhan adana 
oom ee 

pi 

Á 
Be 

at 

phe 

3 

? 


& 
BE 


B L. R: App. e7; 13 W. R. 837. 


pene UASES. 


numerous: judicial 


Ananda Ohandra : 


- the, appellant. 


„the meaning of this rule. 
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to restore the, land from its altercd to itg 
original condition. It may further be obsery- 
ed that the case of Watson. & Co.v. Ram Chund 
Dutt (24) was one for injunction as well as 
joint possession, whereas. the case of Lach. 
meswar Singh. v. Manowar Hossein (25), was 
by one co-sharer against another for account of 
the profits of joint property. In both cases, 
however, the same test was applied to deter: 
mine the rights of the joint owners; that test 
is, whether the defendant has made use of the 
joint property in a way consistent with the 
continuance of the joint- ownership and 
possession. In view of the principles uni- 
formly adopted in the long series of decisions 
to which we - have referred, it is impossible 
for us to adopt the distinction suggested by 
We are further convinced. 
that apart from ‘authorities there are ample- 
reasons why that distinction ought not-to be: 
recognised as it .would inevitably lead to m 
multiplicity of suits. The first ground, upon 
which the appellant seeks.to assail the dex 
cisions of, the Court below, must ferns 
be overruled., 

In support of the second AN it hae 
been argued that the act of the dolen da nis 
amounts to ouster of the plaintiff and entitles 
him to maintain and -action of ejectment, It 
has not been disputed that since the- posses- 
gion of one: joint tenant-or-tenant in common 
is the possession of all and all are equally 
entitled to the use and enjoyment of the pro- 


. perty, one tenant cannot maintain an action 


against his co-tenant in respect of the com- 
mon property unless he has been disseized or 
ousted therefrom, or unless the property has 
been actually converted or destroyed. The 
only question in controversy is, whether the 
act of the defendants constitutes ouster within 
It is perfectly true 
that the ouster need not be accompained by 
positive force, and that whether the exclu- 
sion of one co-tenant constitutes onster must 
depend ‘upon the circumstances of each in- 
dividual case. It has been argued by the 
learned Vaxil for the appellant that there are 
two circumstances which support the 
view that there, has been an-ouster of the 
plaintiff, namely, first, the sole occupation of 


‘ the land of the Chandimandap by the defen- 


dants and secondly, the erection by them of 


“a substantial building on that land without 


(24) 17 L A.110;18 0 10. > 
(25) 19 I, A. 48; 19 0. 258. 
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the assent of the plaintiff. In support of the 
view that the first of these elements is saf- 
cient to constitute: ouster, reliance ‘has been 


' placed upon’ passages from Freeman on Co- 


tenancy and Partitions, sections 228 and 236,In 
the first of these. passages, the learned author 
refers-to the decision in Uarpentier v, Webter 
(26), and observes that an exclusive posses- 


sion of a part of a common estate is to the- 


extent of land embraced by it as insonsis- 
tent with the common title as the occupation 
of the whole would be. In the second 
passage, reference-is made bə the.decision in 
Roberis v.- Moore (27) in support of ‘the 
proposition that arefasal by one in posaes- 


sion to let -his' co-tenant come in or to. 


participate in the enjoyment of the common 
profits is equivalent to turning him out. 


' Tt is clear, however, from an examination of 
` the cases relied upon thatthey do not lay down 


any. rale of “universal application. They 
recognise the doctrine that whether any 
given act will amount to an ouster or not, 
must depend upon, whether the actis or is not 
consistent with the common title: that is, 
consistent with the common right to occupy 
and enjoy, and the answer to this question 
must depend upon the various circumstances 
of the case. The proposition that the sole 


‘occupation of a portion of joint property by 


one co-owner necessarily constitutes an ouster 
of the other co-tenantis néither well-founded 
in principle nor sustained’ by the authorities. 
Joint property, in order that it may be jointly 
enjoyed, must be used simultaneously in diff- 
erent parts by different co-owners or ` succes- 
gively in time in its entirety by the various 
owners. It is inconceivable -that the same 


piece of land can be simultaneously occupiéd’ 


and enjoyed, in ita entirety by two persons, the 
so-called joint user of property necessarily i im- 
plies a division in or a succession in time or an 
employmet of a common agent. From this 
point of view, sole occupation of a part of 
the common estate by one co-owner dows not 
inevitably imply an onster of the other 
co-owners. This view. is supported 
by the cases.of Watson $ Co. v. Ram Chand 
Dutt (24); Mohesh Narain v. Nowbat Puthak 
(28);- Ananda Ohandra v. Parbati Nath 
(8). Inthe last of these cases, it was ruled 
that although in the case of immovable pro- 
(26) 27 Cahf, 549. 


(27) 8 Wallis Jr 297. 
(28) 82 0, 887; 1 C. L. J. 487. 


a 
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perty jointly owned, each'co-owner isin théory 
interested in every infinitesimal portion of 
the subject-matter and -each has the right, 


irrespective of the quality of his interest, to 


be in’ possession of every part and parcel 
of the property jointly with the others, yet 
it does not follow that one join’ owner . is 
entitled to maintain an action in ejechment 
against co-owner merely on the ground that 
the latter is in sole occupation of a portion of 
the joint property. Such sole ocoupation may 
under-certain.circumstauces be perfectly ligi- 
timate and may not constitute an invasion of 
the rights of the co-sharer. 
therefore, to hold: that the element of sole 
ocoupation by the defendants upon which 
stress is laid by the appellant is Sufficient in 
itself to justify theinference that there has 
been an ousterof the plaintiff. . The second 
element, which we are invited to regard as 
conclusive evidence of ouster, is the erection 


ofa substantial building on the land without 


the assent of the. plaintiff. In support of 
this proposition reliance has been placed upon 
4 passage from Freeman on Co-tenancy, section 
240, in which the learned author refers to 
the decision in Benett v. Olemence (29), as 
authority for the dictum that such an ex- 


clusive appropriation by one co-tenant of a . 
_part of the land to his own use as arises 


from the erection of a permanent structare 


. 4 4 bd 
is evidence of an ouster. Inthe same section, | 


We are unable, 
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however, it is pointed out that the erection . 


of a permanent structure cannot- be invari- 


“ably treated as conclusive evidence of ouster. 


This latter view was adopted by this Court 
in Ananda Ohundra v. Parbati Nath (8), in 
which it was ruled that sole occupation by 
one co-owner of a part of the joint land to 


“his own use by the erection of a permanent 


atructure is not necessarily evidence of an 
ouster.’ It may well be that the lands cav- 
not be enjoyed as each of the joint ownera is 
entitled to enjoy them without making 
exterisive and permanent improvements. The 
test to be applied is, whether the- plaintiff, 


‘who complains of the act of his co-owner, has 


sustained some substantial injury by reason 
of the act of which he complains. Precisely the 
game view was adopted in the caso of Onubitt 
(30), which was treated as authori: 
tative by Jessel M. R. in Standard Bank v. 


(29) 6 Allen 18. 
(30) (1888) 3 B &-O. 287, 83 R R. 874, 


$ 


“mere ‘erection of’ 
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Stokes (81); and by Jenkins, O. J. in Mohin- i 
= Chand v. Isak Bhai:(21), 
- joint wall was pulled down by one of two 


In this éase, 8 


tenants-in-common and a ‘new ‘wall was 
built of a greater height than the old one. 


It was ruled that this did not entitle one of j 
“the two tenants-in-common to maintain tres- : 
Tf the right of one -> 


pass against the other. 
joint owner to effect an improvement upon 
the joint -.properby was denied, the result 


would be that the co-tenant willing to under- : 


take the expense of such improvements would 


be compelled to desist from making them | 


and required to leave his lands in a condi-. 


| tion im. whioh he -cannot use them ad vantage- 
ously to himself, “As observed in the case of © 


Hart v. Gregg-(32), entry by one oo- -parcener 
cannot become adverse ` without some un- 
equivoćal act amounting to an actual disseizin 
or ouster -of the other .co-tenauts: and tbe 
buildings) adopted to 
the legitimate use-of the land does not amount 
to’ such disseizin, A co-tenant, who has thus 
spent money, isnot ‘entitled, as pointed’ out in 
Leigh v: Dickeson (33) and Brickwood v. Young 


- (34); to call upon his co-sharers to compensate 
him for the expenditure, but he has a de 
ee equity which attaches to the land and 


passes to’ a purchaser, which is enforcible in 


the event of -a partition or a distribution | 
amongst’ the tenants in’ common of the pro-': 
ceeds of sale of the land. In view of these | 


principles, we are unable to give effect to the 


`. contention of the appellant that the mere 


circumstance that the defendants have erected 
a substantial structure on the land ig cogclu- 
sive evidence of the ouster-of the plaintiff. 
Tested in the light of these principles; the 
conclusion is irresistible that the plaintiff 
has‘ no substantial grievance. According to 


the statement made before. us atthe Bar, it 
-is indisputable that even after the separation 
between the two branches of the family, in- 
1896, they continued to carry on the worship. 
< jointly on Ohanditmandap. This was done ap- _ 
parently for- onè year, for as soon as in the | 
following-year,-1897, the old building of the. 
Chandimandap was destroyed-by an earthquake, 


the plaintiff occapied the Jagadhatibati which 


was still joint property and began to perform . 


(81) (1878) 9 Ch. B 68 ; 47 L. J. Ch. 554; 83 L.T. 


172, 26 W. B. 4928. - | oe 


(32) (1840) 10 Watts ae 386 Am. Dec. 166. 

(33) (1884) 15 Q B. D. 60 pee ae 18; 62 L. 
T, 90, 88 W. R. 538. 

ı (34) cee) 2.Com, L., R. 887. TT 
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ne worship there. The defendants were 
thus left in sole ocsupation of the land of 
the Ohandimand ıp on which they erected 
temporary sheds where the worship was 
carried on by them during the years 1897 
to 19)1. The temporary sheds, however; 
proved very inconvenient, and in 19)1 


“the defendants re-built the house ata cost of 
‘of Rs. 4,099. 


The plaintiff in the Court 
below professed hia inability to bear the 
expenses of conatruction, but he is anxious 
either to have the house domolished or to 
have it jointly occupied. It is obvious that 
there is no ground for demolition of the house 
and this part of the-claim has been abandoned © 
before us. Itis equally. clear that a decree 
for joint possession, which would render 
necessary for.the performance of the pujahs 
of both branches of the family (which must 
be. performed -- simultaneously on stated 


“auspicious days) in the same building, might 


lead to serious dispute and trouble. We feel 
no doubt whatever that we ought not to dis- 
turb-the existing condition of things, under 
which each party performs the worship in a 
If the plaintiff has any real 
grievance, his remedy lies obviously in a 
‘suit for partition. The second ground urgad 


‘,on behalf of the appellant cannot consequent- 


ly be supported. 
The result, therefore, is that the decree 
made by the Courts below must be -affirmed 


‘and this appeal must be dismisaed with costs. 


are egy S Appeal dismissed. 





“ALLAHABAD HIGH COU 


- LETTERS Parent Arrear No. 36 oF 1909. 


December 23, 1909. 
Present :-—Sir John ‘Stanley, Kr., 
Chief Justice and Sir George Knox, Kr., 
Judge. . 
CHUNI LAL BOHRA AND axotaza— 
DREBNDANTS —ÅPPEČLANTS 
TeTsEUs 
-HEERA DAL BOHRA AND axnorHer— 


PLAINTIFFS—-RESPONDENTS.~ 

Easements Act (F of 1882), 5" 60 (b) License to ote 
cupy house — Revocation. 

-Where ‘a person has bean granted a license to oc- 
- oupy a house, he can be ejected from itat the will of 
the licensor.. . ~ 

Section 60, sub- TE (b) applies to a caso in 
which the licensor gives permission to a party to exe- 


~ -~ ente ‘works of a permanent character and to expend 


a¢ 
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EMPRROR ©. LALA. . 


money inthe execution of such works, but not toa 
case where-s licensor merely gives a license to oc 
cupy & house already existing. 


Appeal against the decree of Mr. J ustice 
Richards, in Second Appeal No. 161 of 1908, 
dated the 13th of April 1909, under sec- 
tion 10 of the Letters Patent. 

Mr. L. M. Banerji (with him Mr. Crane 
Tal Acarwala), for the Appellants. 

- Mr. Gokul Prashad (with him Mr. G. W. 
Tillon and Mr. Surendro Nath Sen), for the 
Responden+s. 

Judg ment.—The decision of the 
learned Judge of this Court appears to us to 
be perfectly correct. The plaintiffs instituted 
the suit out of which this appeal has arisen to 
recover possession of a house situate in the 
abadi of the village of which they are the 
zamindars. The defendants set up the defence 
that they. obtained permission from the 
plaintiffs to oceupy the house in question and 
that they repaired the house and erected new 
buildings on the site. Then they say that the 
plaintiffs had no right to dispossess them 
inasmuch aa they lived in the house with the 
consent of the plaintiffs as tenants and ryots. 
The Court of first instance dismissed the 
plaintiff's claim and on appeal this decision 
was confirmed. The learned Additional Judge 
in his judgment says: A tis an admitted fact 
that the defendants are licensees”? and then 
“ when once the plaintiff gave the land to the 
defendant and he began to live on it, he cannot 
in the absence of any contract be ejected”. 
This appears to us to be an extraordinary 
proposition of law. On this finding the learned 
Judge’of this Court has “bald that the defen- 
dants were mere licensees liable to be ejected 
from the property at the will of the licensors: 
that the statement of the law to which we have 
referred could not be supported. He accord- 
ingly reversing the decision of the Courts below 
decreed the pena claim and we think 
rightly. 


‘Before us, it has been contended that in view 
of the provision of section 60 of the Indian 
Easements Act,the plaintiffs are not entitled to 
succeed Gaberiaich as they gave a license tothe 
defendants to oceupy the house in question and 


` the defendants erected upon the site certain 


buildings. Sub-section (4) of section 60 of that 
Act provides that a license may be revoked by 
the grantor unless amongst others the licensee 
acting a the license bas executed work of a 


Ne 
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towards the end of the judgment observes, | 


N 


PEREA character and aoi expénses in 
the execution of such-work. This sub-section 
patently applies to a-oasé in which the licensor 
gives permission to a party to execute works 
of a permanent character and to expend money 


in the execution of such works but not to a 


case where a licensor merely gives a license to 
a party to occupy a house already existing. 
The defendants so far as they did build were 
not acting upon any license, For these reasons 
wo think the learned Judge of this Court was 
correct and dismiss the appeal with costs. 
aa -di eee 
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(s. 0. TA. L J. 10) => 
ALLAHABAD HIGH COURT. 
CRIMINAL Rererenog No, 444 or 1909. 
September 1, 1909. 
Present:—Mr. Justice Tudbal. 
EMPEROR 
tersus 

LALA AND OTHERS-—ACOUSED. Ga 

Criminal Procedure Code (Act F of 1898), s. 198-— 
“Complaint of tigamy—Person aggrieved—Husband— 
Penal Code (Act XLV of 1860), 3. 494—Bigamy. 

In the case of bigamy (section 494, Indian Penal 
-Code) the person aggreived is tha ‘husband within 
the meaning of section 198, Oriminal Procedure 
Code. 

Therefore, where the father ‘ofthe husband pre- 
-ferred a complaint under section 498; Indian Penal 
Code and the Magistrate committed, the acensed for 
trial to the OConrt of Sessions, on a charge nnder sec- 
tion 404, Indian Penal Code, the High Court quashed 
the commitment for non- compliance with the -provi- 
‘gions of section 193, Criminal Procedure Code. 

Criminal reference made by Babu Kauhaya 
Lal, Assistant Sessions Judge of Meerut. : 


udgment.—One Gobardhan filed a 


complaint inthe Court of a first class Magis- 
trate, against Badam and Lala to the effect 
that Badam’s daughter was married to 
Gobardhan’s son, that Badam had come to 
Gobardhan’s house and faken away- the girl 
and re-married her to Lala, that on hisgoing 
to Lala’s house, Lala prevented the girl from 
returning with him though she was willing 
to do so. , On these allegations Gobardhan 
preferred 8 charge under section 498, Indian 
Ponal Code, -against Badam and Lala. The 
-Magistrate added Musammat Nihalo, the 
daughter of Badam as an accused person and 


“has committed all three for trial to the Const 


of Sessions, on a charge of bigamy under sec- 
tion 494, Indian Penal Code. The learned 
Assistant Sessions Judge has referred the 


~ 
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matter to this. Court asking that. the commit- 


ment might be quashed on ‘the’ point of law 
that there.is no. complaint by» a person 
aggrieved of an offence under section 494, 
“Indian Penal Code. It is-quite clear that no 
charge of bigamy has been preferred -by 
either the. husband of Musammat Nihalo 
or Gobardhan. In the case of bigamy the 
- person aggrieved is either the first husband 
or.the second husband. In the present case 
the first, husband though sixteen years of 
age has preferred no complaint; neither has 


the second husband. I do not think that, 
the father of the first husband can, under-the : 
circumstances of the present case; be deemed ' 


to be the person aggrieved. There is, -there- 
fore, no valid complaint of.the offence under 
section 494, Indian Penal Code, and the pro- 
visions of section 198 of the Code of Criminal 

Procedure have uot bean complied with. - The 
- commitment, therefore, is bad and is hereby 
quashed. ~The Magistrate will proceeded to 
desl with the complaint under section 498 
according to law. 

ih TUN accepted. 





Qi 0. 7 A. L. J. 15.) 
ALLAHABAD HIGH COURT. . 
' Seconp Crvin,Appeat No. 757 oF 1908: 
“May 25, 1909. j 
. Present: —Mr, Justice Banerji and 
` Mr. Justice-Tudball. 


Maun alias MAMUA—Darenpast— 


~ APPELLANT | = i 
` _ Versus i 
RAMJI LAL AND ee ee 
- RESPONDENTS. 


Transfer of Property Ast (IV of 1832), s3. 101—Pur- 
chaser of equity of radzmption paying off a prior mart: 


age. 

Where thəre aro two inoambrances of different 
dates on. tha sam» projerty and the mortgagor sells 
away his equity of redempsioa toa third person leav- 
ing a part of the sile prica with the purchaser to 
pay off the prior mortgage, the purchaser if hə paya 
off the prior mortgage can hold such payment as a 
shield against the ‘claim of the puisie mortgagee, 

Gokal Das v. Puran Mal, 10 O 1035; 
Kalu v Sant Lal. A.W. N. (1896), 128) f followed. 
Bai Nath v. Murlidhar, A. W.N. (1907); 85, 4A L 
_J. 349, distinguished. 


Second appeal from the decree . of .the 
District Judge of Meerut, confirming & decree 
of the Subordinate Judge of Meerat, 


Mr. J. Phani (for Dr. 9. 0. Banerji), for ‘ 


- the apalan 


” 
“u 4 
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+ + band . was woe _— - 
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“Ba Nath v. Murli Dhar (1). 


11 1. A. 128; 


. If there is no express evidence of it, 


pin 
~i 
= jy 
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Dr. Te Bahadur Sapru (for Hon. Mr. 
Sunder Lal), for the Respondents. 

Judgment.—tThis appeal arises out 
of a suit- for sale on a mortgage dated the 
oth of January, 1897, executed by Nain Singh 


- defendant in favour of the plaintiff. On thé 


3rd of August, 1896, Nain Singh had mort- 


. gaged the same property .to Umrao Singh 
“alias Sandu Mal 


On the 14th of September, 
1900, Nain Singh sold his equity of redemp- 
tion to the appellant, Mamraj, for Rs. 900. 
Oat of the consideration for the sale a sum 
of Rs, 745 was left with the vendee for pay- 
ment to Umrao Singh, the first mortgagee. 
He has satisfied that mortgage and his con- 


tention in this case is that the plaintiffs must 


pay him that amount before they can bring 
to sale the property mortgaged to them. 
This’ objection was overruled: by the Court 
of first instance which relied on the case of 
The lower 
appelllate Court has confirmed the decree of 
the Court of first, instance. Hence this 
appeal by Mamraj alas Mamua, on the 
ground that he is entitled to hold up the 
amount paid by him to the first mortgagee 
asa shield against the claim of puisne mort- 
gagees. It is urged that the ruling on which 
the Courts below have relied is distinguishable 
from the present case and weagree with this 
contention. In that case the purchaser from 


the mortgagor had withheld, out of the con- 


sideration for the sale not paly the amount 
of the first mortgage but also the amount 
due to the second mortgagee. It was held 


- that under those circamstances,he could not 


resist the claim of the second mortgagee and 
claim priority over him by reason of his 
having discharged the first mortgage. It is 


now settled law that if the purchaser of the 


equity of redemption discharges a prior 


-mortgage he is entitled to hold it up as a shield 
‘against the claim of a puisne encumbrancer. 


This was so held by the Privy Councilin Gokal- 
dis Gopaldas v. Purnamal Premsukhdae (2), 
Their Lordships observe: “The obvious ques- 


tion to ask in the interests of justice, equity 


and good conscience is, what was the inten- 
tion of ‘the party paying off tho charge? 


. He had arightto extinguish it and a right 


What was his intention? 
what 
intention should be ascribed to him? The 


(1) A. W. N. (1907) 83, 4.4. L. J. 349, 
(2) 100. 1035; 11 I, A. 126, 


to' keep it alive. 


`- 473. 
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„ordinary rile is that a man naak a T 
. to act in either of.two ways shall be assumed 
to have acted according’ to his interest.” 
Following this role it was held by this Court 
in Kalli v. Sant Lal (8), that -where on the 
sale of the rights of the mortgagor in certain 
property which was the subject of two mort- 
gages, à certain portion of the purchase-monoy 
was left with the purchasers, to-pay off a 
prior mottgage, the purchasers must be taken 
.- to have intended to keep ,the firat ‘mortgage 
alive for their benefit nad that the second 
“mortgagee was not entitled: to sell without 
redeeming the first ‘mortgage. On the 
strength of ‘these authorities the appellant 
Mamraj is entitled to bs paid by the plaintiffs 


t 


-+ the sum of Rs. 745, paid by him in discharge 


‘of the prior mortgage in favour of Umrao 
' | Singh, before they can bring to sale the pro- 
perty mortgaged: to them under their own 


mortgage, -We, accordingly, allow the appeal. 
and vary the decree of the Court below so far: 


that we direct that the plaintiffs do pay to 
` Mamraj defendant Rs. 745, within- three 
months from this date and that upon such 
_. payment being made the plaintiffs do recover - 
that-amount and the amount due upon their 
own mortgage by. sale of the mortgaged pro- 
` a,” perty unless the aggregate amount so dte to 
-.: him together with costs and. interest as 
allowed by the Court below be paid on or 
before the 25th November, 1909. ` 
i The appellant will have his costs of this. 
appeal including fees on the higher scale. 

a ' Appeal allowed. 

(3) A. W. N. (1896) 128° : oe 





ta o. 7 A. L. J. 19.) 
ALLAHABAD HIGH COURT. 
CRIMINAL APPEAL. No; 411 or 1909.. 

September 9,-1909. 

* Present:—Mr. J fetes Tudball. 
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UMED SINGH anp GrmaRs—APPELLANTS ; 


PETES ' 


fare EMPEROR—Oproarre Party, ~ 
, Criminal Procedure Code (Act F. of 1898), s. 235 — 
| Joinder of charges—Trial for eight distinct offences at 
one and the same time Retrial. ` 
The accused ‘were. tried for sight distinot and 
-separate, offences under section 161, Indian Penal 
Code, at one and the _ same trial: Heid, that the. trial 
was illegal. Subrahmania Asyar v. Emperor, 25 M. 

61; 28.L. A.-257, followed. 

.. Wheres Magistrate: who'tried the case has already 
formed an opinion on the evidonce on the record: and 


~ 
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has expressed the same, inis only fair tothe accused, 
that they should bə retried by another Magistrate 
who has formed no opinion. 


Criminal appeal against an order, of the ` 
District “Magistrate of Almora. - ; 
. Mr. B. E. O'Oonor and Mr. Satiya Chandra 
‘Mukerji, for the AppelJants. . v 
` Mr. R. Malcomson, for the Crown. 
-Judgment.—tThe . two appellants, 
Umed-Singh and Tilok Singh, were tried 


at one and the same trial~in the Court ` 


of the Dəputy Commissioner and District 
Magistrate of Almora on ten distinct charges 
of offences under ‘section 161, Indian Penal - 
Code. Of these ten charges, two ` migbt, : 
possibly “be said to be part'and parcel, 
of the same transaction. The -remainder 
were distinct and separate offences. Briefly- 


put, the fact alleged by the. prosecution - 


are as follows :—A theft or series of, 
‘thefts: had taken, place at the house of. 
General Wheeler of Jalna.. The two appel- 
lants were ordered to investigate and- the. 
case against them is that they arrested - 
people and then after exlorting money 
| from them, allowed them to go. The Dis- - 
trict Magistrate has held that six of the 
charges are proved: and has convicted and 
sentenced the appellants thereon. Itis quite 
clear that the trial is an. illegality and that 
the convictions. and sentences must-ba set 
aside. The ruling ¢ of the Privy Council in 
Subrahmanzta- Ayyar v. King- Emperor(1) is 
clear upon this point. The Court ought to ` 
‘have selected three of the charges against” 
_ the appellants and to have tried them on 
those charges only, at one and-the, same trial. , 
As the trial ended in a` conviction; T 
“must order the retrial of. the appellants 
according to Jaw. The charges must ba 
divided into several batches of three or less in 
- number and each batch must form the subject 
. of a separate trial. The appellants will have: 
‘tosurrender, = 
As the Magistrate who tried the case has 
already formed an opinion on the evidence 
on the record and bas expressed the same, 
it is only fair to the accused that they should 


be tried by another’ Magistrate, -who has - 


formed no opinion. I, therefore, order that 


the case be tried by Mr. Shaw, Deputy Magis-—" 


oes of Almora, who has first class powers. 
“Oonviction set aside; Retrial ordered,” 


(1) 25 M. G1 (P. O); 28 I. A. 267, 
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HUSAIN BUKH3H V. HAFIZ MUSAHIB KHAN, 


ALLAHABAD HIGH COURT. 
Ssoonp Civit Appsat No. 441 or 1909- 
December 21, 1909. 
_ Present — Mr, Jastice Karamat Husain 
HUSAIN BUKHSH AND OTHERS— 
-DEFENDANTS —APPZLLANTS 
VUEraus 


HAFIZ MUSAHIB KHAN AND orHers— 


: PLAINTIFES-—D SF ENDaNTS——RESPONDEDTS. 
p ih ransfer of Property Act(IV of 1882), a. 58 —Fraudu- 
| lent transfer—Fraud of transferee an essential ele- 
mént—Inadequate consideralion—Presumption of fraud 
~~Good faith and valuable consideration—Fraud— 
Pleading -> 

The mere fact that the transferor intended to 
defrand his oreditoris not saficient to brings transfer 

within the purview of section 53 ofthe Transfer of 
Property Act: It must be also proved that the trans- 
feree wasnot a transferee in good faith and for 
valuable consideration. 


Ishan Chunder Das Sarkar v. Bishw Sirdar, 940. 


825; 1 C. W N. 665; Bhagwant Appaji v. Kedari Kashi- 
nath, 25 B. 203, referred to. 

A transfer for consideration is nob void under 
section 53, even if it gives preference to one of the 
creditors. of the transferor. 

Buba Bibi v. Bal Gobind Das, 8 A. 178, Umrao Singh 
v. Ramz Fatıma, A. W. N. (1901), 67, Khodya Bibi v. 
Sirih Mohammad Zahir, A. W.N. (1901) 64, referred to. 

When ány fraud:is imputed, the use of mere 
general word of frand or collusion is ineffective. 

‘Gunga Naram Gupta v. Tiluckram Chowdhry, 
15 I. A. 119; 15 0. 688, Krishnaji v. Wamnaji, 18 B. 
144, referred to. > 

In the absence of any allegation, as to fraud 


Tin the pleadings, if cannot’ be presumed from the 


mere fact of inadequacy of consideration. 
Second appeal from the decision of the 


District Judge of Cawnpore, dated the 8th of 


April 1909. - 

Myr. Abdul Raoof, for the Kang Aak. 

“Mr: Girdhari Lal-Agarwala, for the Respond- 
ents. : 

J udgment.—The plaintiff, Hafiz 
Musahib Khan, instituted a suit against 
“Husain Bukhsh, Musammat Amiro and Mo- 


idin 0455. 


hammad Hanif, representatives of Musammat . 


Nawab Jan, Kudratullahand Shabratan. The 
facts necessary for the disposal of this are 
these. The plaintiff obtained a simple money 
decree on the 22nd November 1907 against 
Kudratullah and Shabratan. In execution of 
that decree the house in dispute was attach- 


ed on the 3rd December 1907. - On the same’ 


date Kudratullah and Shabratan executed a 
sile-deed of the same house in favour of 
Musammat Nawab Jan. The sale-dead as it 
appears from an attested copy was executed 


and registered on the-3rd December 1907. - 


On the strength of that sale-deed Musammat 
Nawab Jan, who was. in possession of the 


i 
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house, objected to theattachment of the house 
Her objection was allowed on the 20th of 
February 1908 and the house was released 
from theattachment. The plaintiff there- 
upon on the 4th of May 1908 instituted the 
present suit for a declaration that at the time 
of the attachment the defendants judgment- 
debtors Nos. 3 and 4 (that is Kudratullah and 
Shabratan) were the owners of the house in 
suit and that it shuuld be sold by auction for 
the satisfaction of the amount due under the 
decree held by him. In paragraph 2 of the 
plaint the plaintiff alleges that the judgment- 
debtors, defendants Nos. 3and4, sold ,with the 
object of defrauding the deureo- holder of his 
money, thehouseattached to Musammai Nawab 
Jan for a fictitionsand imaginary consideration 
of. Rs. 1,400 and having executed the sale- 
deed registered ib on the 3rdof December 
1907. In paragraph 4 of the plaint it was 
stated that the-wrongful act on the part of 
the judgment-debtors defendants caused con- 
siderable loss to the plaintiff decree-holder. 
There was no allegation in the plaint that 
the transferee in any way, acted dishonestly 


_ or that she was a party to the transferor’s 


fraud or had notice of it. The defence 
with which [am concerned in this appeal 
was -that the sale-deed was executed in good 
faith and for consideration. The Court of 
first instance decreed theclaim. The repre- 
sentatives of Musammat Nawab Jan appealed 
and the lower appollate Court affirmed the 
decree of the first Court. The findings in 
effect are that the only part of the considera- 
tion for which the deed was executed and 
which has been proved is a ŝum of Rs. 755-2 


-due on a mortgage of the house and that the 


vendor's intention in executing the sale-deed 
was to defraud the decree-holder. It is to be 
noted that instead of “vendors” he uses the 
term “appellanta” but that is clearly wrong 
inasmuch as the appellants before that Court 
were the representatives of the vendee. “At 
the end of its judgment that Court comes to 
the conclusion that the sale-deed, having been 
executed with the intention of defeating the 
creditor respondent, is void under the pro- 
visions of section 52 of the Transfer of Pro- 
perty Act. The representatives of Nawab 


' Jan vendeo come here in second appeal and 


two points are argued by their learned Conn- 
sel. First, that the finding of the lowor 
appellate Court that the vendors executed 
the sale-deed to defraud the decree-holder 
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is not sùffiċient to bring the case within the 
purview of section 58. In addition to that 
finding another element is necesšary and it 
is that the transferee was not a transferee - 
in good faith and for valuable consideration 
and that, there was no allegation to that 
effect in the plaint; the mere fact that the 
transferors intended to defrand the decree- 
holder is not sufficient to bring the transac- 
tion within the purview of section 53. In 
support of this proposition, the learned Coun- 
sel relies on'the last clause of section 53 of 
the Transfer of Property Act and on the 
following rulings:—Jshan Chunder Das Sarkar 
v. Bishu Sirdar (1) and Bhagwant Appoji v. 
Kedari Kashinaith (2). Secondly, it is con- 
tended that the sale according to the finding 
of the lower appellate Courtis for a considera- 
tion of Rs. 755-2, and that, therefore, ‘under 


the authority of Suba Bibi v. Bal Gobind Dass 
' (3), which was followed in Umrao Singh v. 


Kantz Fatima (4) and in Khodya Bibi v. Shah 
Mohummad Zalar Alam(5),the sale-deed not- 
withstanding that it gave preference to one 
of the creditors and was effectedto delay and 
defeat another is not void under section 53 
of the Transfer of Property Act. In my 


‘opinion both these ‘contentions are sound. 


Regarding the first contention it is sufficient 
to say that theré was no allegation on the part 
of the plaintiff in this case that the transferee 
was a party to the fraud of the transferors to 


delay or defraud the decree-holder and that, 


therefore, ‘the finding that the Adenan 
debtors did execute the sale-deed with that 
intention is of no avail. Regarding the second 
point, I am of opinion that onthe findings of 


the lower appellate Court that the sale was. 


in favour of a mortgagee in possession, and was 
for a consideration of Rs. 955-2-0, the transac- 


-tion is udt governed by section #3 of the 


Transfer of Property Act. When any fraud is 
imputed to any lady the use of general word 
of fraud or collusion is ineffective vide Gunga 


` Narain Gupta v. Tiluckram Chowdhry (6) 


Krishnaji y. Wamnajì (7). In this case there 
is not even ageneral allegation of fraud against 
the transferee ‘and in the absence of any alle- 


gation tothat-effect or a gous thereon it 


(1) 240. 825 ; 1 O.W. N. 66 
(2) 25 B. 202. - 
o BA. 178. 

(4) (1901) A. W. N.67. 
(5) (1901) A. W. N.64. 

(6) 15 1. A. 119; 15 0, 538. 
(7) 18 B. 144 
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cannot be presumed Ea the merefactthat the“ 
consideration was inadequate. On the autho- 
rity of Nanhi Jan v. Bhuri (8), it is no doubt 
incumbent on a party. intervening to give 
prima facie evidence to establish the genuine- 
ness of a document on which he relies but in 
the present case Musammai Nawab Jan was a 
defendant in possession and ‘her objection 
under section 278 was allowed and according 
to the finding of the lower appellate Court a 
considerable portion of thesale consideration 
did actually pass. In these circumstances the 
case is not governed by the ruling in Nanhi 
Janv. Bhuri (£). T'he result is that I allow the 
appeal, set aside the decree of both the Courts 
below and dismiss the plairitiffs’ suit with ~ 


- costs, which in this Court will include fees on 


the higher scale. 
Appeal allowed. 
(8) 30 A. 321; 5A. L J. 8001; A. W. N. (1908) 125: 
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ALLAHABAD HIGH COURT. ` 
Criainat Revision No. 675 or 1909: | 
January 6, 1910. 
Present:—Mr. J astice Ricnards. 
BRIJ PAL SARAN AND OTHERS—A PPLICANTS 
versus 
EMPEROR—Oppostre Parry. 


Stamp Act (II of 1899), s. 62,(b)—Signing other wise -> 


than as a witness—‘Kuecuting,’ meamng of—Conviction 
—Penal Act —OQonstruction. 

An arbitration award duly signed and executed by 
the arbitrator bore also the signatures of the appli- 
cants under the head “ signatures of the heirs”. Tho 
award not being duly stamped ` Held that the convic- 
tion of the applicants under section 62 of Act IL of 
1899 was bad, inasmuch as the signatures of the applic- 
ants were not necessary to complete the execution, of: 
the document. 

The word “executing” in section 62 ib) must mean’ 

“signing”, so as to complete the document so that ‘it 
may have full legal effect. ; 

A Penal Act must be read as favourably as Paki 
for the subjects. - 

» Application for revision against an order of 
the Sessions Judge of Moradabad. 
Mr. Satiya Chandra Mukerji (vith him Mr. 
Girdhar: Lal Agarwala), for the Applicants, : 
Mr. Malcomson, Assintant Government Ad- 
vocate, for the Crown. 
rder.—tThis is an application in revi- 
. Bion to set aside the order of the Joint Magis- 
trate ofMoradabad andtheorder of the Sessions 
Judge ofMoradebad confirming thé conviction 
but reducing the fine to a sum of Rs. 150 eruh... 
The prosecution was bronght under section 62. 


of Act IT 0f1899. Clause (b) of sub-section (4) 


Vol, yi 


of that_ section provides that “any `, person 


executing or sigàing -otherwise than as s- 


witness any other instrament chargeable with 
duty without the sams baing daly stamped 
shall for every suoa offence be punishable with 
fine, which may extend to five hundred 
rupees.” Ib appears that in the year 1991 
oartain parsons, members of the same family, 
submitted disputes about the division of the 
family property to the arbitration of another 
“membsr of the sama family, namely, Brij 
Bhokhan Saran. This gentleman daly made 
and published -his award; which was acted 
upon by the parties. There are witnesses | to 
the award, persons who signed expressly in 
that capacity. Immediately under their sig- 
natures ara the signatures of the applicants. 
They signed under. the head “signatura of 
the heirs.” It is admitted that all the appli- 
cants, who thus signed the award; had already 
_sigaed the submission to the -arbitration. 
Although it is not very material to the - ques-’ 
tion before me, it may be mentioned that in 
1903 it became necessary in another suit to 
produce the award. It: was objected to by one 
of thé parties to. the suit as not being stamped. 
- As the result of this objection a penalty of over 
Rs. 4,000: was imposed which on appeal to the 
Board of Revenue was reduced to Rs. 2,29). 
—._ The matter having become public in this 
“manner, a criminal prosecution was instituted 
against the applicants under section 62 of 
-~ Indian Stamp Act IT of 1899 as ‘already men- 
tioned., The result of the’ Sessions Judge’s 


order being that the present applicants have’ 
been fined Rs. 159 each. Thequestion before’ ` 


the Court is whether under the circumstances 
the applicants signed the award “ otherwise 
than as witnesses” within the meaning of 
sub-section (7) clause (b) of saction 62 of Act 
11 of 1899. It is impossible to say that every 
-peradn who writes his nvm3 on a document of 


this nature otherwise than a3 a witness has’ 


-committed an offenca under the Act, bacanse 


-` if that was so even a Judge who signed the 


document as an Mxhibit would be liable to a 
' ‘fine. 
Act as to the moaning of the expression 
< signing otherwise than as a witness. 
posing that in the-preséut case the applicwnts 
had been no parties to the submission to ths 
arbitratioa an 1 had signed the award as an 
agreement. Notwithstanding the fact that 
they were n> parties to the submission, .they 
intendel to ba bound by the award. I think 
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Iti 18,4 piby no ‘definition i is given in the: 


“Supa 
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that they might. be seid to have anal the 
award otherwise than as witnesses within the 
‘meaning of the section. Again if there had 
baen some informwlity in the submission or in 
the arbitration proczeding and that interested 
‘parties had signed as evidenca of a waiver of 
the irregularity, they might perhaps be said to 
have signed otherwise than, eas witnesses. In 
the prasent case, however, if must be assumed 
that the submission to the arbitration proceed- 
ings and the award were all perfectly ragalar. 
If they ware, the award bound the applicants 
jastas effectually withont their signatures as’ 
with them. The docanant wa: complete 
when the arbitrator signed and pablished his 
award and the only rasult of the signataras of 
the applicants was to avoid tha necassity of 
proving pərhaps at soma ramote date the 
yaralarity of the arbitration proc3adiazs. Ib 
must byremembarad that a Penal Act must bs 
read as favourably a3 possible for tha sub- 
jects. The arbitrator, who was the real perapn 
who executed and signed’and whose execution 
and signature was necsasary, Was never pro- 
ceeded against. T am informad thit he diel 
-long before the lastitatioa of tha praisat 
` prosecution. The exprəs3ipn “ execitel” with 
raferancs to instramiatsi3 dafined in sastio2 
2 as moaning “sigasd”. I think the word 
‘“Soxecnting ’ in sabin 62 ma mart 
much the same as “signing” and this mast 
bə held to mean signing” so as to oom- 
plete the document sa thet ib may have full 
In my opinion undor the cireun- 
stanc3s of tha prasaab ewa, tie agnlicrits 
oaght not to hava basa convicted. I, aszor- 
ingly, allow-this applicrtioa, sab asids the ordar 
of the learned Migistrate aal the S 3331013 
Jadga, ac uit the appliciunts aol dir:35 tuw 
the fins, if paid, ba refunded. 
Applicztion allows. 
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‘CALCUTTA HIGH COURT. 
MISOBLLANEOUS Orvin Appgit No. 193 o# 1993, 

April 14, 199). i 
"Piesek —Mr, Jastica Mookarjaa an l 
Mr. Jastica Richardion 
MA IGREGIA —Dassxoive— Levan we 
Vrs 
Tag CAWNPUR SUGAR WO2S8 Lev. — 
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- Attashmsnt befora judymont—Conauct bsfore’ ait ~Al. 
-temptat alienition by defendant. ~’ 
: In order to bring a c136 andar section 433 of the 
Civil Procadure Coda, 1832, it neal not be proved 
, that the attempt-ar alienation by the defendant was 
made after the comthencemeht of tho action. Ib is 
open to the Court to look to the conduct of the parties 
immediately bsfora the suit and -to examine also the 
aarrounding circumstances, and from these to draw 
an inference as to whether the defendant is about 


to dispose of his property, and, if so, with what in- 


‘tention. ~ 
Appeal from the Seder of the Sub- Judge- 
of Saran, dated Maroh 20, 1908. 


- Baba Dwarka Nath Mitter, for the Tee. 
pellant. - Soe d 

Babu Nalint Ranjan’ Chatterjee, for the 
Reapontnt. 


Judg ment.—This appeal is aieackel 
againat-an order | of the Court below made 
under section 483 of the Code of Civil Proce- 
dure, for attachment of the property- of the 
defendant before ‘judgment i in the suit, 

In a case of this description, the’ plaintiff 
is to satisfy the .Court -that the defendant, 
with intention to ‘obstruct or delay the execnu- 
tion of any decree that may be passed against 
him, is about to dispose of the whole or any 
part of ‘his property. The materials on the 
record show that, the defendant has been in a 
more or less embarrassed position, that during 
“ November 1907,'he sold away two parcels of 

lard -ostensibly ‘with the object of paying 


further transferred his interest in a surpeshgi 
lease for over Ra. 2,009. It is also shown ` 
that shortly befeore the time when these 
transactions took place notice had been given — 
by the plaintiff of his claim to enforce the: 
contract of 1906. From these circumstances, 
the Subordinate-Judge drew the inference that 
the defendant was about to dispose of his 
property and that his intention in so doing’ 
was to obstruct or delay thé execution of the 
decree which might ultimately be passed 


 against-him. 


The facts,.as they appear in the proéeedings 
of the Court below, have not been challenged, 
and, we are nob prepared to say that the 
Subordinate Judge has erroneously estimated 
their bearing. But it has been suggésted by 
the learnéd Vakil for the appellant that in 
order to bring the case under section 488, of ` 

: the Code of Civil Procedure, it must be proved 
that the attempttat ahanation was made after 
the commencement of theaction. This, cons 
tention i is, in our oe based upon a barrow 


£ 
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construction of section 483. It.is open to the. | 


Court to look to the conduct of the parties © 
immediately before the- suit. and‘ to ‘examine 


also the surronnding circumstances, and from ^ 


these to draw an inference as to whether the 
‘defendant is about to dispose of: his property, ` 
and, if so, with what intention: In this view 
of the matter, the appeal fails and must’ be - 
dismissed with costs. We assess the hearing- 
a át two gold mohurs., 


~ 


l Appeal dismissed. l 
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CALCUTTA- HIGH COURT. 
; MISOELLANROUS Cryin Appear- No: 561 or 1908. 
AND Orvit Roum No. 528 oF 1909.. i 
August 27, 1909. : i 


- Present:—Mr. Justice Chitty and Mi. J ustice 


Richardson. 
GOLAMALI JEMADAR AND oTaRRS— ` 
~ OPPOSITE PARTY — APPELLANTS 
TErAUS 


ABDUL KARIM SARKAR—PETITIONER— ; 


RESPONDENT., 

Givit Procedure Code (Act XIV of 1882), 1 s8. 622, 623 
624, 626—Review—“Sufficient reason”—-Not applicable 
"to something happening after decreo— Appeal —Remsion 
~~-Material irregularity. 

No appeal lies from an order which “is not - in 
contravention of section 624 or 626 of the Civil Pro- 
cedure Code; 1882. 

‘Mannivan OChowdhry v.. SH TA Perkash, 24 C. “878 
and Bombay and Persia 8. N. Co, v..8. 8. “Duar? 13, ” 
B. 171, followed. 

Therefore, where an lena for & review of the : 
judgment, by the plaintiff, on the ‘alleged ground 
that, after the dismissal of his appeal, the defendant 


‘ had mado an admission of the truth of the plaintiffs _ 


claim, wns admitted - 


Held, thatthe order admitting the review was not ` 


appealable. “But; 
Held, further, that the Court balis committed & 


l material irregularity i in admitting the review, as the- . 


words “for any other cient reason” in section 623, 5 
Oivil Procedure Code, do not apply. and cannot apply 
to something which came into existence after ‘the 


decree Was made, and the discovery of new and im-:- 


‘portant matter or evidence must also bei in existence 


“ at the time ofthe decree, 
- Kotaghir: Venkata Subbamma Rao v. Vallanki Fen- ..- 


katarama Rao, 24 M. 1 atp. 10°(P.C.,); 27 I. A. 197; . 
40, W N. 725, followed. 


Àppeal from the order of the ‘First Sub- 
Judge of -Tipperah, dated September -23, 
1908: A Rule was also obtained . by the 
Appellant. 

Babus Satish Ohandra Ghosh ad Annan. 
Nath Roy Chowdhury, ws the Appellants and 
Petitioners, 
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GOLAM ALI Vi. ABDUL KARIM, 
Manulvi- Serajul Islam and Babu. A 


“Ohandra Sarkar, ‘for the Respondents and 


Opposite Party. 
J udgment.—This is an appeal 
against an order of the Subordinate Judge of 


Comilla admitting an application for review. 


of his judgment. It appears that the plain- 
tiff filed-a suit on a bond for Rs. 200. That 


“gaib was dismissed by the Munsif and onappeal 
“by the Subordinate Judge. The plaintiff then - 


applied for a review of the- judgment of the 


Subordinate Judge on the alleged ground. 


that, after thé dismissal of the appeal, the 


. defendant had made an admission of the truth 


of the plaintiff's claim in the .presence of 
certain persons on board a steamer between 
Chandpore and Naraingunge on the 18th 


January 1908,the day after the judgment of 


thè. Subordinate Judge in appeal was passed. 
The Subordinate Judge admitted the review. 
He decided that it was a good ground for 
review and, on taking evidence of the witnes- 
ses, he came to theconclusion that the admis- 


‘aici: by the defendant was ‘proved, and, ac- 


cordingly for that reason alone, he reversed 
the decree of dismissal and passed a decree ‘in 


© favour of the plaintiff. Against the decree, 


the defendant applied to this’ Court on the - 
15th February 1909 for a Rulé anda Rule 
was granted. That Rule.comes on for hear- 
ing before us along with the. appeal. 


With regard to the appeal, it is objected . 


 that-no-appeal lies inasmuch~as the’ order of 


the learned Subordinate Judge is not in con- 
travention of the provisions of section 624 or 


_section 626, Code of Civil - Procedure, 1892. 


Weare of opinion that this isa good ground 
of objection. Section 624 merely prescribes, 


that except in the High Court,.a review of 


judgment shall not ordinarily be heard except 
by ‘the Judge who passed the’ decree and 


section 626 has three provisions ‘which we 


need not set out in detail but within none of 


which the present case falls. There is also 


-authority for this proposition in the case “of 


`~ Munnt Ram Ohowdhury v. Brshen Perkash 


Narain Singh (1) where the learned Judges 
followed the decision of- the Bombay High 
Court in the ease of The Bombay and Persia 


Steam Navigation Company v. The S: S. Imani. 


(2). -It may be noted that the facts of the 
Bombay case were -remarkably like the 
ae case, the review basang been granted 
~ (1) 24 0. Bre.. are 
(2). 12 B, 171. 


t 
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by the learned Judge on the Original Side of 


the Court on the strength of certain state- 
‘ments made after the decree had been passed. 


“ We are clearly of opinion, therefore, that no 


appeal lies in this case and that ib must 
accordingly be dismissed. - 

Turning, however, to the Rule, the ques- 
tion arises whether the learned Subordinate 
Judge was acting without jarisdiotion in 
admitting the review and taking evidenoe of 
an admission which was notin existence at 
the time of the decree. Section 623 of 


‘the Code of 1882 in dealing with the dis- 


covery of new and important matter or evi- 
dence clearly indicates that that matter or 
evidence must he in existence ab the time of 
‘the decree. The words are :— Which after 
the exercise of due diligence was not within 
“his knowledge or could not- be produced by 
him at the time when the decree was passed 
or order made.” It has been suggested that 
it might come under the words “for any other 
sufficient réason” and,no doubt, there aro 
cases which go toshuw that a wide discretion 
must be given to the Courts in determining 
what is 2 good and sufficient reason for 
admitting a review. But there is anthority— 
- the highest authority for the proposition that 
the words “for any other sufficient reason” 
in section 623, Code of Civil. Procedure, do 
not apply and “cannot apply to ‘something 
which came into existence after the decree 
was made: In the case of Kotaghiri Venkata 
-Subbamma Rao v. Vellanki Venkatama. Rao 
(3), their _uordships > of the Privy Council 
remarked ‘section 623 enables any of the 
parties to apply for a review of any decree 
in the discovery of new and important matter 
_and evidence which was not within his know- 
‘ledge or could not be produced by him at 
‘the time the decree was passed or on account 
of some mistake or error apparent on the face 
of the record or for any other sufficient 
. reason. It is not necessary to decide in this 
case whether the latter words should be 
confined to reasons strictly ejusdem gener is 
“with those enumerated as was held in Roy 
Meghraj v. Bejoy- Gobind Bural (4). In the 
opinion of their Lordships, the ground of 
amendment must at any rate be something 
- which existed at the date of the decree and 
-the section does not authorize the review of a 
decree which was right when it was made on 


` (8) 24 M. Lat p. 27 I A. 197 ; 4 C. W. N. 725. 
(4) 10. 197 ; 28 W R. 488. 
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-the ground of the happening of some subse- 
quent event.” But, we may say with great reg- 
pect, and it appears tous to be consonant with 
sound reasoning and common sense, because 
if, on the contrary, an unsuccessful party be. 
at liberty to apply for review of judgment on 


iy allered admissions subsequently made by 


” -his-opponent, there would be a flood of such 


‘applications in the Courts and decrées would 
rarely become final at the.time that they are 
-passed.* We think, therefore, that the legrn-. 
d Subordinate J udge committed a material 
irregularity in admitting a review on the 
ground which he gave and that his decree: 


' passed in pursuance of that review of judg-- 


ment -cannot ba upheld. We accordingly 
order that that decree be set aside and the 
‘former decree be restored. 

As the appeal has failed and the Rule has 


been made absolute, we make no order as to l 


the costs of either. side. 
Rule made absolute; decree set Gani 


l 
1 





(s. œ: 11C. L J. 29.) 

' CALCUTTA HIGH COURT. 
Rea ULAR Civi.' Appeal No. 342 or 1905. 
January 21, 1907. 

Present: —-Mr, Justice Mookérjee- ‘and 
Mr. Justice Holmwood. 


TARA CHAND SAMANTA axpotHers— — 


 Prarntirrs -—Å PPELLANTS 


versus 
CHANDRA SEKHAR MOOKERJEE AND 


OTHERS—D KFENDANTS— RESPONDENTS, 

Civil Prò Code (Act XIV of 1882), sa 159, 167, 175— 
Summons— Witnesses, attendance of — —Oourt bound 
to assist party— Process -agasnst aubsconding witness— 
Taches of party — Discretion of Court—Professtonal mt- 
mean, convenience of, Latitude to be given for. 

Every Oourt is hound to render all reasonable 
assistance “to a party to ` enforce the attendance of 
his witnesses. - i 

Nilmonee Banerjee v. Shurbo Mungola Debee, 6 wW. 
R. 14, followed. 

A party 18 entitled at any stage of the case before 
hearing to apply for'a summons to cite witnesses 


1 


| without reference to the number of such applica- 


tions which-he may have previously. made, and’ it 
is, tho daty of the Jourt to, comply with such ap- 
plication, if any time be loft before the hearing 
of the cause.’ 

Onooroop Chander y. Heera Monee, 11 W.R 418; 


Huree Dass v. Meer Hopzzum, 15 W. B. 447; Indra 


Chunder v. Dunlop, 9- W. R. 539 and Pearce Mohan v, 


_- Madhub Chunder, 9 W. R. 489, followed 


r 
3 


Where an-application is made for issue of process 
against an absconding witness, the Court, if satisfied 
that the witness has absconded and that he is & 
material witness, ought to grantthe application, unless 


‘ 
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the applicant ias pii himself in mehe. PET 
by his conduct that it _ would be, inequitable to 
grant it.” 


Rajoo Singh v. Lalla Balgobind, 1 W. R: 28, fòl- f 


lowed. 
| But the above. principles may be departed from i in 


: Tre i 


practico in the exercise of a proper discretion on .. 


the part „of the Court on proof’of laches on the pert: 
of the parties. 

A reasonable latitude should always be given for 
‘the convenience of professional men who have their 
own duties to attend to in other Courts and cannot 


dance attendance all day on the chanve of being call- A 


ed as witnesses. 

Appeal from the deres of the- Sub-J udge 
of Burdwan, dated March 27,1905. - > 

Babus Mohendra Nath Roy and Haro 
‘Kumar Mitra, forthe Appellants. 

‘Babus' Nalini Ranjan Chatterjee and Khetra 
Mohan Sen, for the Respondents: 

Judgment.—tThis appeal arises Bat 
of asuit brought in the Court of the. Sub- 
ordinate Judge of Burdwan for setting aside 
the sale-of an entira-mshal for arrears of 


Governm ent Revenue. : : 


~ 


The ‘plaintiffs and pro forma- defendants 
were aymadars with varying shares in the 
mehal and the allegation was that the sale was 
brought about by the fraud of defendant No. 2 
himself oneof the co-sharers and that he 
himself purchased 1 the property benami i in the 
name of defendant No. 1. 


inasmuch as the learned’ pleader. for the 
plaintiffs appellants admits that he: cannot 


contend that he has succeeded in establishing ` 


fraud on the evidence as it now stands, but it 
is urged that there has not been a fair trial 
in the Court below and that the case should 


be remanded for a further hearing on three 


grounds :— 

1. That ~the. defendant Wo. 2 in PTA a 
repeated attempts to procure bis attendance 
for examination before the Caurt did not 
appear and that process’ to compel his 


-altendance was refused by the Court below. . 


Tt is not necessary for the- purposes of this” 
appeal to go into the evidence on the merits. 


P 
* 


fe] 


2. ‘That on the day of hearing. the lower. 


Court refused a short adjournment to procure 
the’ attendance , of two mukhtear witnesses 
whose ames were on the attendance list filed 


‘by the plaintiffs*but who bad gone to the 
.Collectorate on some professional business on 


which they were engaged. - | 
Thatin consequence of this -summary 
seis of their case the plaintiffs’ pleaders 


_ were unable to cress-examine the defendant's 


wa + ” ~ 
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witnesses. -` A` perusal'of the order sheet pp. 
89-41 of.the Paper Book will at once disclose 
that the appellants’ first contention ought to 
prevail. 

After numerous sepaneng on formal 
applications, proceeding on the first four ce- 
casions from .the defendant and on the last 


two from both parties, it was ordered on the 


20th Deceniber 1904 that the suit be heard on 
the lst February .1905 aud summons was 
directed to be issued to plaintiff's witnesses 
as prayed for including the defendant No. 2, 
process being at the same time granted to the 
defendant to bring up certain original docu- 
ments from the Burdwan Collectorate. It 


will be observed that the defendant having. 
obtained process against his witnesses on the: 


23rd November 1904 did not ask for any 
fresh process against them on this occasion. 

On the Ist Febrnary 1905 the plaintiffs 
applied for postponement: of the case because 
summons had not been duly served on de- 
fendant No. 2 and fresh summons was asked 
for. As the Court was engaged in other cases 
and had no time to take up the case, this 
prayer was allowed and the case postponed 
till the 23rd March. 


The substance of the plaintiff's petition and 


the order pagsed on ib is not entared in the 
order sheet as it should have been, but it ap- 
‘pears that the plaintiff stated that he- would 
- deposit process fee afterwards and no order 
was then made for second summons, 

It would appear, however, from plaintiff's 
petition of the 23rd March that -process fee 
was filed in due course and summons duly 
served on defendant No. 2. That being so 
there was no laches on the part of the plaintiff 
and he was entitled to have a warrant on the 
defendant No. 2 who on the face of the plead- 
ings must be a most important, even if he be 
a hostile witness. 

_ he Subordinate Judge bases his refusal to 

issue a warrant on the plaintiff's ‘alleged 
laches prior to the 20th December 1904, but 
there is nothing to show that there was any 
laches on his part and if there had been, 
ib was ‘condoned by the orders of the 20th 
December, when a fresh start was given to 
both parties to prodace their’ evidence and 
thé first serious step was taken to bring the 
cease to trial. 


It is contended by the respondents that the 


~ order of the 16th July directing the parties 
to be ready with their witnesses on bhe 8th 
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September rendered it -incumbent on the 
plaintif to apply before that date for sum- 
mons on any witness he was unable to produce 
without process, but the form of the order 
shows that-there was no serious intention to 


“bring the case on for hearing on that date 


and as a matter of fact it was the defendant 
who obtained a postponement till the 23rd of 
November on which date both parties agreed 
to postpone the hearing till the 20th Décem- 
ber and the defendant for the first time asked 
for summons on his witnesses. 

It is clear, therefore, that the plaintiff 
would have been fally entitled to have sum- 
mons on his witnesses on and after the 28rd 
November and before the 20th December. 

The question thus arises whether the door 
was closed to the plaintiff to make any further 
application on the 20th December. No doubt 
the Snbordinate Judge could have - been 
strictly within the law in refusing further 
process'on that date butas he granted the 
application of both sides for time and fixed 
such “a distant date as the Ist of February 
1905, he apparently fell that it was incamb- 
ent on - him, as no doubt it was 
in ‘the exercise of his judicial discretion 
to give both parties the processes they asked 
for and having once done so, all previous 


‘laches, if there had been any, was condoned. 


In this view of the matter the defendant No. 
2 stands in precisely the same position as the 
plaintiff’s other witnesses. But having re- 
gard to the new pleadings and to the fact that ; 


‘defendant No. 2 was the plaintiff’s principal 
‘opponent in the case, the plaintiff might very 


well be pardoned 1f he had not made up his 
mind to take the risk of bringing his adversary 


into the box as his own witress until a late 


stage of the case, and even if he had been 
legally out of time it would have been a sound 
discretion on the part of the Subordinate 
Judge to compel his attendance in the peculiar 
circumstances of the case. 

But in the view we take of the case we must 


- hold that the plaintiff was within time and 


that he was entitled to have the defendant 
No. 2 produted by second summons after the 
first-has proved infructuous aud by warrant 
when the defondant No. 2 had refused 
to obey the second summons, It was 
laid down long ago in a series of decisions 


of this Court that every Court is bonnd to 


render all reasonable assistance to a party to 
enforce the attendance of his witnesses ; see 
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, BABIN BARKAR v, BARADA KISHORE. 


rilmonee Banerjeż y. Shurbo. Mungola. Jabon 
(1). A. party is entitled-at any stage of the 
case before hearing to apply for’ a summons 
to.-cite witnesses’ without reference to. the ° 
number of such applications which he may 
have previously’ made, and itis the duty of 


“the Court, to “comply with such application, 


if any time be left before the hearing of the 
cause :” Onoorcop ‘Chander Mookerjee. v. Heera ; 


= .Monce- Dossee (2), Huree Dass Bysack v. Meer 
Mouszum Hossein (8), “Indra Ohunder Babu v. ` 
Dunlop (4), Pearea Mohan Mukerjee v. Madhub- 


Ohunder Ghosal (5): Ag regards the application 
for warrant, it is sufficient to refer to-the case 
of Rajoo Singh v. Lalla Balgobind Lall (6), 


- where ib was laid down that, an application 
-being made for issue of process against sm- 


absconding witness, the Court, if satisfied (as 
it was found to be) that the. witness had 
absconded and that he was a material witness, 


-* ought to grant the application ‘anless the ap- 


plicant had placed himself in such a position — 
by his conduct that it would be inequitable to 
grant it.- These cases are all under the old 


~ Code of. 1859, but-they have never been 


doubted nor dissented from, and in all ‘cases 
where the principles therein’ laid “down have 
been departed from in practice, it has been ir- 
the exercise of a proper discretion on the part 


~~” of the Court on proof of laches on the part of 


the parties. Here there was no reason what- 


- ever for departing from these principles, the 


applications for summons and second sum- 
mons being made and the process fee. filed 


* within ample time’ to secure service before 


the date of hearing, ond the -application for 


`- warrant being acocmpanied by a'clear allega- 


- V. Govinda Goundan (7)), but no fromal in- E 


_ right in strict law to have 1¥. hours aljonra: ~ 


< tion that the witness who was a hostile defen- 
‘dant had refused simmons-when duly served. 


The Subordinate Judge could make any 
enquiry he liked as to the grounds the plaintiff 


“had for stating that the defendant was de- 


liberately avoiding | process (Pertyanna Ohetty 


vestigation was necessary, and in- this case 
the return of the second summons itself gave 
ample.grounds for the issue of further com- 


l pulsory process. We are, therefore, of opinion 
that the plaintiff is entitled to have the aa 


re-heard on the first ground taken by him. ° 
As regards the second ground, he had no 


. (1) 6 W. R. I4. , (2) 11 W. R. 418: 
(8 15 W. R. 447. ' (4) 9 W. R. 580. 
(5)9 W.R 489 (6) T W. R. 26. 
j 5 M. H. 0, R. 104 
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“nent which would practically have amounted 
to 3 days postponement, but the Sudrodinate -` 


Jadge would have exercised a wise discretion 
-in arranging thé hearing, as he. might easily 


4, 
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have done, so that the mukhtears who attend-~ 


~ let go. A reasonable latitude should always 
be given for the convenience of professional 
-men who have their own duties to attend to 
in other Courts and cannot dance attendance 
all day on the chance, of being called -as 
witnesses. We, therefore, think that- as the 
case has to go back, the- mukhtears- Etrat 


Husain alas Firu Nodún and Shoshi Bushan- 


. Chowdhury should also be examined. ` Às 


ed at the first hour should be examined and. ; 


- regards the third point, the plaintiff’s pleaders _ 


practically abandoned the-case and never 
closed the plaintiff’s case at all when they 


found he was hopelessly debarred from prov- - 
- ing his allegations andthere was, therefore, no i 


cross- examination. of defendant's witnessess. 


As we have found that the Subordinate — 
Jadgewas in error in allowing’ defendants to- , 


open their case before plaintiff ‘had had~an 
opportunity of examining some o7 his witnes- 
ses, it follows that the defendant must „be 
allowed to re-open his case after that of the 
plaintiff is closed, and when he does so, it 
will be open to the plaintiff to cross-examine 
-them. Neither party, however, should be al- 
lowed to bring fresh witnesses who were not 
named at the original hearing before the 24th 


y 


March 1905. We accordingly. remand the © 


case to.the lower Court under-section 568, 


` Civil Procédure Code, to take the evidence 


we have directed and to, return’ the record 
with the evidence ‘so recorded to this Court 
_within one-month. 


Under the circumstances of the case both 2 
parties will bear their own costa of this hear- - 


ing. 
one allowed : case remanded: 


r 


- (s. G. 11 0. L. J 48.) 4 
CALCUTTA HIGH COURT. 
Shans Civ Apparat No. 1377 -or 1906,. 
March 28, 1909. 

Present :-—Mr. Justice Holmwood and 

- Mr. Justice Sharfuddin. ` 
- BASIN SARKAR—DEFINDANT—ÅPPRLIANT 
persus ` - 
BARADA KISHORE ACHARYYA 


CHOWDHURY —-PLAINTIre—RESPONDENT? 
Limitation Act (XV of 1877), Sch. IT, arts. 89,116 
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ha 


- tract. 
that in an ordinary suit for accounts where- 
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gistered contract to render - -ascount—Refiisal —Demand. 


of account. 
Where there is a contract to render socounts year 


“by year, if such a contract is registered, article 116 of 
. the Limitation Act, 1877, applies and if itis unregis- 


tered, article 115 applies. 
Mati Lal v. Amin Chand, 10 LJ. 211, followed,’ 
Where thare is a demand for an account anda re- 
fasal, the canse of action accrues tinder article 89 
from: ‘the time of refusal and not from the date when 
the agency, terminates ; and the neglect to comply 
with the domandi to render accounts is tnta- 


mount to a refazal within the moaning of that ` 


article. 
Hari Narain v. Administrator-Ganeral of Bonga, 80, 
L. R 446, followed. 


Therefore, where thore has been an -azreement to’ 


farnish accounts year by year, and a demand has 
been neglected year by year, to so render the ao- 
counts, the limitation dates from each breach whether 
article 83 or 115 applies ; and if the plaintiff brings 
the Bt within three yearsof the last breach, he is 
entitled to accounts for one year, 


-Appeal from the decree of the-Sub-Judge - 


of Mymersingh, dated April 30, 1908, revers- 


' ing that of the Munsif, dated. December 13, - 
- 1905. - 


Babu Harendra Kn Mitra, for the ap 
péllant. aM ~ 

. Baba Girija Prasanna Roy’ Chowdhury, for 
the Respondent. ~ 

J udgment.—tThe daestion ' which 
arises in the second appeal is what is the 
period of limitation in n suit for accounts 
when there has been an agreement to furnish 
. accounts year by year anda ‘demand which 


ow his basen’ neglected year by~ year, to sò. 
render the acoounts. The contention of the 


appellant is that whether article 8) spplies 
or article 115. applies, it is. immaterial 
Inasmuch-as in both the cases, there is a 
successive breach of the agreement or con- 
The various cases which have decided 


there is no contract.as to annual rendering 
of ‘accounts, article 89 applies, which have 


“been carried so far in the most recent case 


of Hafizuddin Mondol v. Jadu Nath Saha (1), 


as to suggest that that article will even 


‘oust-the effect of article 116, do not apply 


to this case The cases which are in some 


way analogas’to this are those of Mati Lal.. 


Bose.v. Amin Chand Ohatlopadhya (2) and 
Hart Narain Ghose v Phe- Administrator- 


General of Bengal (8). Where there is a, 


contract “to render accounts: year by year, if 


such a contract is registered, it has been held 
Bie 12 0, oe TAG 10. airs 279 ; 85 O. 298. 


er en 


i 
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“when the agency terminates, 
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in Matt Lal Bose v. Amin Chand Ohattopadhya 
(2) that article 116 would apply and if the 
contract is unregistered, article 115, and in 
“the same. way where there is, a demand 
foran account and a refusal, ib has been 
held that the cause of action accrues from 
the time of refusal and not from the date 
Bat the ruling 
in Hari Narain Ghose v. The Administrator- 
General of Bengal (3) is clear authority for 


-the proposition that the neglect to comply 
‘with the demand to render accounts is tanta- 


mcunt-to a refusal within the meaning of 
tbe article of the then Limitation Act which 


‘corresponds- to article 89 of the present Act. 


That being so we are of opinion that the 
Munsif is perfectly right in saying that it 
does not matter which article is applied. 
Whether article 89 applies or 115 applies 


there having been successive breach year by 


year, the Hmitation dates from each breach. 
The plaintiff brought the suit within three 
years of the last breach and he is, therefore, 


_ entitled to accounts for one year. 


It is argued that the decision in the case of 


.Har Narain Ghose v. The Administrator- Gener- 


al of Bengal (3) is inequitable and it operates 
- harshly-upon persons who have agents in the 
muffassitl: But we find that if a man employs’ 
another under an express contract that he will 
fornish accounts year by year and that the 
agent year by. year promises to supply such 
accounts and’ year by year neglects to do so, 
the plaintiff bad the fullest warning that his 
agent ig not, trustworthy and he has only 
himself to blame if he loses his money. 

We, therefore, set aside the judgment and 
decree of the Subordinate Judge and restore 
those of the Munsif with costs to the appel- 
lant in all the Courts. 
Appeal allowed. 


w 





(s, 0. 11 0. L. J: 45.) 
CALCUTTA HIGH COURT. 
Crvit Rore No. 2685 or 1909. 
i August 26, 1909. 
Present:—Mr. Justica Mookerjee and 
Mr. Justice Vincent. 
KHARDA Co. LD:—DEFENDANT— PETITIONER 
versus 
DURGA CHARAN CHANDRA—Prarntirs 


+ (Opposite Party. 
Civil ee Oode (Act V of 1908), 3.115 aml 
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when to be grantee -Improper order—Revision by High 
Court. 

The Coart as no power to grant permission to 
the plaintiff to withdraw from the suit with liberty 
to institute a fresh sub in acase where issues have 


-been joined and the plaintiff has failed to produce 


evidence, or where évidence has been adduced on 
both sides and the argament on the side of the de- 
fondants has been finished. ‘The Court can make 


an order of this description'only where the suit, fails 


by. reason of some formal defect -or any analogous 


reasoa. . «+ 

Watson F Oo. v. The Collector of Zillah Rajshahye, 
18 M. I. A. 160, -12 W. R43; 3 B. L.R. 43 (P. C), 
relied upon. 

Musammat Khatoon wane. Turdoot Narain, 20 


“W.R 163 and Paresh! Narain v. Surut Pong an, 16 


W. R. 100, distinguished. 
. When an order for the withdrawal of aguitis im- 
properly made, it is competent to the High Court to 


interfere by way of revision. 
Dick v. Dick, 15 A 169 and Tirupati v Muttu, 11 M 


822, referred to. 

Rule against the order of the Mansif of 
Sealdah, dated June 15, 1909. - 

Mr. B..0. Mitter and Babu‘ Joy Gopal 
Ghosha, for the Petitioner. 


Babu Satis Ohandra Ghosh, for the Opposite 


. Party.- 


Judgment.—We are invited i in this 


Rule to set aside an order made by the 


Court below’ under Order 23, Rule |, Clause 
2, of the Code of Civil Procedure. The plain- 
tif sued the defendants for recovery of 
money, The parties went to trial. "Evidence 


was adduced on both sides and the argu- 


ment on the side of the defendants was 
finished. “At that stage the plaintiff applied 
for leave to withdraw from the suit with 
liberty to bring a fresh suit on the same 
cause of action. The Court thereupon record- 
ed the following ‘order: . “I have gone 
through the evidence. It isa case in which 
permission to bring. afresh suit should be 
given. It is accordingly ordered. that the 
plaintiff be. allowed to withdraw from the 
sait whith permission to ‘bring a fresh suit 
unless barred. The plaintiff do pay the costs 
of the defendant in this Court.” The legality 
of this order is -now called in question. 
Rule 1, Sub-rule (2) of Order. 23 provides 
thas. where the Coart is ‘satisfied, (a) that-a 


` guit must fail by reason of some formal de- 


| t 


fect, or (b) that there are other sufficient 
grounds for allowing the plaintiff to institute | 


a fresh suit for the subject-matter of a suit 
or -part ofa claim, it may, on such terms as 
it thinks fit, grant the plaintiff permission to 
withdraw from such suit or abandon auch 


t 
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part of the claim with. liberty to institute a’ 


fresh sait in respect of the subject-matter of.- 
such’ suit or such part of a claim. It is 
manifest that clanses (a) “and (b) of gub-rale 
2 have to be read together; but it is suggest- 
ed by the learned Vakil for the plaintiff 
that the terms of clause (b) are wide’enough 


to entitle the Court to allow the | plaintiff 
to’ withdraw from the suit under any Goir- 


cumstances that may be deemed safficient by 
the Court. Weare not prepared to accept 
this asthe true interpretation of the clause. 
Clause (a) specifies that a suit may be allow- 


‘od to be withdrawn if the Couré is satisfied , - 
that it must fail by reason of some formal | 


defect. Clause (b) then proceeds to lay down 
that a similar order may be made for any 
other sufficient ground. The intention plainly 


is that a ground included in clause (b) must: 


be of the same nature as the ground speci- 
fied in’ clause (a). : Reference may in this 
connection be made to the decision of the 
Judicial Committee in the case of Watson and 
Co: v. The. Collector of Zillah Rojshahkye (1), 


where. it was ruled that the Court has, no. 


power to grant permission to the plaintiff to 
withdraw from the suit with liberty _to in- 
stitute a fresh suit in `a'case where issnes 
have been joined and the plaintiff has failed 
to produce evidence in support of the issues. 
This decision was rested on the gronud that 
the Court could make ‘an order of this de- 
scription only where the suit failed by 
reason of some formal defect or any analogous 
feasou. We observe that though .this case 
was decided under the law as it stood before 
the Civil Procedure Code of 1855,. 
was treated as applicable to the law under 
the Code of 182, in the recent case of 
Ramdeo v. Goneshnarain (2). The learned 
Vakil for the plaintiff, however, relied upon 
the decision of this Court in the case of 
Musammit Khatoon Koonwar vy. Hurdoot 
Narian Singh (3), to show that even a Court 
of appeal is competent to allow 8 suit to 
be withdrawn on the ground that the plain- 
tiff by reason of some mistake or other 
cvnse, has not been able to produce the 


whole evidence in support of his claim, Bat 
it is clear from tho judgment in. that case’, 
that no objection was taken by the defendant >- 


to the order of withdrawal which the oari 
(1) 18 M. I. A. 160, 12 W. R 48;3 BIL. R. 48, i 
(2) 12 0. W.N. 921; 85 0. ie 
(3) 20W, R, 163, 


` 
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_ proposed to make. 


~The result; therefore, 


MOFIZUDDIN U. ABHUTOSH CHUCKERBUTTY. 


The case of Poresh Narain 
y. Surut Sconduree Debee (4) does not show that 
the Court would refuse to interfere with an 
order for withdrawal; improperly made by 
the Court of first instance; 
cular case, the order of withdrawal had been 
made before issues were framed and evidence 
adduced and might consequently be defended. 

In the case before us, however, as already 
stated, the whole of the evidence had been 
adauced when leave to withdraw was sought, 

and the learned counsel for petitioners rightly 
complains’ that if the order of withdrawal is 


“ maintained, the plaintiff will have an oppor- 


tunity to adduce not merely. the evidence 
which he alleges he has not been able to pro- 
duce at this trial, but possibly also n mass of 
perjured evidence. In our opinion, there is 
considerable force in this contention, and there 
is a realdanger if a plaintiff is allowed to with- 
draw from a suit which has reached the stage 
at which the parties arrived in the present. 
litigation. If, therefore, the order was irre- 
gularly made, it ought not ‘to be allowed to 
stand, for there can plainly be no question that 
after an order under section 373 of the Code 
of 1882 has been improperly made, it is com- 
petent to this Court tointcrfere by way of 
revision. In support of this proposition, it is 
sufficient to refer to the cases of Dick v. Dick 
(5) and Tirupati v, Mutta (6). 
is that this Rule 
must be made absolute and the order of 
the Court below discharged with costs. The 
case will go back to the Court below and will 
be taken up at the stage at which the order 
now discharged was made. 
hearing fee at two gold mohtrs. 
Rule made absolute. 


(4) 16 W. R. 100, (6) 11-M. 322, 


L (5) 15 A. 169. 





CALCUTTA HIGH COURT. 
Sscoxp CIvIL APPRLLS Nos. 292 arp 1719 
_ oF 1907. 

-January 11, 1910. 
Present :—Mr. Justice Mookerjee and 
Mr. Justice Teunon. 
MOFIZUDDIN SARDAR—PLAINTIFF— 
APPELLANT 
versus 
ASHUTOSH CHUCKERBUTTY—Darenp- 
AX T— RESPONDENT. 


Bengal Tenancy Act (VILI of 1885), sa. 65, 169, 161, 
16 7—Decreo for whole rent obtained by registered -p19 
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We assess the 
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prietor who ts ultimately found not to be sole landlord— 
Sale in evecution of decree, - effect of—Incumbrance, 
annulment of— Whether execution purchaser competent 


“to annul inferior tncumbrance without avoiding au- 


perior sncumbrance, 

A. sale in execution of a decree for the whole rent 
obtained by a landlord, who at the time of the suit is 
the registered proprietor and who has been placed 
and maintained in possession by a competent Court, 
operates as a sale under Chapter XIV ofthe Bengal 
Tenaucy Act, even if it transpires ultimately, as the 
result of litigation in a title suit, that he is not 
the sole landlord and has co-sharers in the property. 

Sheikh Jarip v. Ram Kumar De,3 C. W. N. 747; 
Ohandra Bakhar v, Rant Manjhee, 3 O., W. N. 386; 
Sash) Kumai v. Sita Nath, 7 C. L.J. 425; Pramoda 
Nath«y, Raman Kanta, 85.0, 381; 7 0.1. J, 130; 
Narain Uddin v. Srimanta, 20 C. 219, Hem Chunder 
v. Monmohini, 3O W.N.604; Srimant v. Mahadeo, 
31 C. 550,80 W.N. 531, Moharaj Bahadur v. Forbes, 
36 O. 787, referred to. 

itis not competent to a purchaser aba sale held i 
execution of a decree for arrears of rent to annul, 
under section 167 of the Bengal Tenancy Act, an in- 
cumbrance upon the property purohased, without 
annulling at the same time a superior incumbrance 
directly subordinate to the interest purchased. 

S. A. No. 292. 

Appeal from the decree of the Additional 
Sub-Jadge of Khulna, dated November 10, 
1906 reversing that of the second Munsif of 
Bagirhat, dated February 14, 1906, 

-  §, A. No. 1709. 

Appeal from the decree of the District 
Judge of Jessore, dated May 16,1907, affirm- 
ing that of the Sub-Judge of Khulna, dated 
December 18, 1908. ” 

Mr. Casperse, Moulvis Serajul ‘Islam and 
Nuruddin Ahmed, for the Appellant. 

Dr. Rash Beha Ghosh, Babus Nil Madhub 
Bose and Jadunath Kanjilal, for the Respond- 


nt. : ; 
Judgment. —Two questions of law of 
some importance and novelty have been argu- 
ed in these appeals, namély: < 


First, whether a sale in execution of a 
decree tor the whole rent obtained by a land- 
lord, who at the time of the suit is the regis- 
tered proprietor and who has been placed and 
maintained in possession‘ by a competent 


' Court, operates as a sale under Chapter XIV 


of the Bengal Tenancy Act even if ib trans- 
pires ultimately, as the result of litigation in 
a title suit, that heis not the sole landlord and 
has co- ALANG in the property. Secondly, 
whether if is competent to a purchaser at a 
sale held in execution of a decree for arrears 
of rjnt to annul, under section 167 of the 
- Bengal’ Tenancy Act, an incumbrance upon 
‘the od purchased, without annulling at 
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- the same timé a superior incumbrance direct- 
ly subordinate to the interest purchased. 


The circumstanves which render necessary 


the decision of these questions of law are not 
the subject of controversy between the parties 
to the Litigation. ,One Haranath Sarkar was 
owner of a taluk Gani nigan under the Govern- 
ment. The first sin the series of subordin- 
“ate interests was an osat talug held by Aleph 
- Sardar who had under hima howlth held by 
Abdul Sardar in one case and Srikrishna in 
another. Under the howladar was the osat how- 
ladar, Mafizuddin Sardar, the present plaintiff. 
The defendant Asutosh Chuckerbutty ‘is a 
nim-howladar under him, Haranath died on 
the 14th January 1882. He left three sons, 
Jogendra Nath, Navendranath and Surendra 
Nath, the lasttwo infants nnder the guardian- 
ship of their mother Saudamini. Haranath 
had made a testamentary disposition of his 
| properties and Jogendra managed the estate 
under the Will till his death. on the 2ud 
December, 1886. ' He left a widow Kamal- 
bashini and six_ daughters but no male issue. 
Upon the death of Jogendra Nath, disputes 


broke out amongst the members of the family: 
as to the true effect of the dispositions con- 


tained in the Will of Hara Nath and on the 


_ 9th September 1889, the minor sons of the- 
testator represented by their mother Sau- . 


damini commenced an action against Kamal- 
bashini for recovery of the one-third share 
of the estate of whichthe latter had taken 
possession. On the 7th October 1890 the Sub- 
ordinate Judge made a decree in-favour of 
the plaintiffs. The defendant appealed to 
this Court but during the pendency of ‘the 
appeal on some date not specified in these 
` proceedings, the plaintiffs executed the decree 
and obtained delivery of possession on the 
- 80th Angust 1892. The appeal was allowed by 
“this Court and the plaintiffs were declared 
entitled toatwo-thirds share only of theestate. 
They obtained leave to appeal-to Her Majesty 


in Council and as they furnished sufficient 


security to the satisfaction of the Court, they 
wers allowed to remain in occupation of the 
“ entire estate. Onjthe 29th March 1894, they 
- were registered: as proprietors in respect of 


the entire-estate under the provisions of the. 


-Land - Registration Act. On the 22nd Feb- 

' ruary 1896 their Lordships of the Judicial 
Committee affirme dthe decision of this Court. 
Norendra Nath Sircar v.. Kamalbasiny Dasi Si 
t (1) 23 0. 568; 28 LA. 18, 
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May 1895, the suit was decided ex parte, 


and it was then finally decided that the plain- 


- tiffs were entitled onlyto a two-thirdsshare of 


the estate and that the remainder rightfully 


belonged to their sister-in-law Kamalbashini.* 
_ Meanwhile on the lith April 1895 the plain- , 
tiffs had brought a suit against Aleph Sardar’ © 


for the entire rent of the osatéiulug held by 
him for the period which intervened between 
April 1891 and February 1895.’ On the 22nd 


rent-decree was subsequently executed and on 
the 20th September 1897 one Mohim Chandra 


| Sarkar purchased the osat talug at the exe- 


cution gale forthe benefitof Tajomoy Chucker- . 
butty. The purchaser obtained delivery 
of possession on-the 11th December 1897 and 
subsequently on the 16th March 1898 served 
notices upon the subordinate tenure-holdera 


under section 167 of the-Bengal Tenancy Act, - 


On the 13th April 1904 and 29th March 
1906, the plaintiff Mofizuddin who held the 


osat howla brought two actions for rent for, 


different parcels of land against’ Ashutosh 


Chuckerbutty the nim-howladar for arrears of | 


rent of the years April 1900 to March 1904, 
and April 1992 to January 1906, respective- 


ly. The defendant resisted the action on 


the ground that his 21'm-howla as.also the osat 
howla of the plaintiff had been antiulled by 
due service of notice by the suction-purchaser 
of the osat talug. The plaintiff contested the. 
validity of this defence on two grounds 


“namely, first, that the sale in execution of 


the decree for rent obtained by Saudamini 


‘on behalf of Narendra and Surendra was 


not a sale under the Bengal Tenancy Act, 
because, as subsequent events showed, they 


were only two out of three jointlandlords; , 


secondly, that if the decree was assumed to 
be operative as a truo rent decree, the 
osat howla andnim-kowla could not be treated 
as annulled inasmuch as there was nothing 
to show that the superior incumbrance of the 


howladar had been similarly annulled. In ` 


one of these suits, the Court of first instance 
held that the decree obtained by Saudamini 
was not atrue rent decree, that consequently 


the subordinate’ ‘tenure-holders were not - 
affected by the‘sale, and that the, plaintiff 


was accordingly entitled to a decree for rent. 
This judgment was reversed in appeal by 
the Subordinate Judge, on the ground that. 
the decree was operative as arent decree, 
and it was sufficient for the defendant 
lo prove-that his interest as also. that 
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of his immediate landlord, the plaintiff, 
had been annulled by the auction-purchaser. 
Inthe other suit, the Court of first instance 
followed the appellate decision in the earlier 
suit and held that the decrée was a rent 
decree and the effect of the sale’ and of the 
subsequent service of notice was to ex- 
tinguish thé tenancy in respect of which the 
rent is now claimed. On appeal, this decree 
has been confirmed by the District Judge, 
who has treated the decree of 1895 as opera- 
tive as arent decree and has farther held 
that an auction-purchaser can annul any 
particular incumbrance and need not annul 
any superior incumbrance immediately sub- 
ordinate to the interest purchaged by him. 
The plaintiff has now appealed tothis Court 
“andon his behalf the decision-of the Court 
of Appeal below in both the suits has been 
assailed on the- two-fold ground that the 
decree of 1895 is not operative as a rent 
decree and that.in any view ofthe matter, 
_ till the interest of the howladar is proved to 
- have been extinguished, the subordinate in- 
 gumbrances owned by -the plaintiff and the, 
defendant must betreatedas uneffected by the 
execution sale. 

In so far as the first of bha two q1ostions 
-of law thus raised is concerned, the answer 


- to if must depend ultimately upon the true 
construction of section 65 of- the Bengal’ 


Tenancy. Act. That section provides’ thata 
_~ tenure or holding shall be liable to sale in 
execution of a decree. for the rent thereof 
and the rent shall bea first charge thereon. 
“Tt is because the rent is a first charge that 
the purchaser at a sale in execation of adecree 
for arrears of rent takes the property with 
power to annul incumbrances in the manner 
provided in Chapter XIV of the Act. But 
it is essential for this purpose that the 


arrears claimed should be in respect -of the. 


whole rent. It was” pointed out by this 


INDIAN CASES. | 


igi 


Bunerji(4),and Pramoda Nathv. Ramani Kant 
(5).°In the last of these cases, it was held by 
the Judicial Committee thatasuit bya co-sharer 
for the éntire rent in which the other co- 
sharers are joined as c)-defendants must be 
regarded as properly framed under the 
Bengal Tenancy Act and in execution of the 
decree ina suit so framed the tenure itself 
might be brought to sale. The essential 
characteristic of a suit for ‘rent under the 
Bengal Tenancy Act the decree in which has 
the special operation describedin Chapter KIV 
‘namely, that the claim should be in respect 
_ of the entire rent, is present in the case before 
“us. -No doubt, as events ultimately turned out, 
the plaintiffs - -Were at the time of the suil 
interested only in a share of the estate, but 
they were then the only persons competent 
to maintain an action for rent. They had 
entered into possession of the entire estate 
in execation of a decree of a competent Court. 
Though this decree was subsequently revers- 


_ed_.on appeal, they were allowed by another 


competent Court to continue in possession 
pending the final disposal of the question of 
title by the ultimate appellate tribunal. They 
had their names registered under Act VII of 
1876, and the continued effect of -section 76 
of that Act ana -section 60 of the Bengal 
Tenancy Act was practically to deprive 
the tenant of all defence upon the ques- 
tion of title to receive rent. Under 
such cireumsténces, we must hold that 
the suit was essentially one for rent and the 
decree therein was operative as a decree in a 
properly framed suit by all the landlords. The 
plaintiffs in the suit of 1895 may in essence be 
regarded as completely repesenting the estate 
for the purposes of that suit. It may 
further be remarked thatifa common mana- 
ger had been appointed under the provisions of 
the Act or a receiver” or an administrator 
had been appointed by the Court during the 


> Court in thecase of Sheikh Jarip v. Ram pendency of the suit for construction of the 
Kumar De (2) that the decree referred to in Will, a suit for rent by such manager, receiver 
section 65 is a decree ‘obtained by all the or administrator would have been operative 
landlords or at all events a decree obtained precisely in the same manner aS the snit actu- 
by some of the landlords for the entire rent ally brought by Saudamini. The view we 
in the presence ofall, and nota decree ob- .-take does not militate against the decision of 


tained by one co- ahatet for his share of the 
rent. Substantially the same view was afirm- 
ed: in thecases of Ohandra Sethar Patra v. 
Rant Manjhee (3), Sashi Kumar. v. Sitanath 


(2) 80. W. N. 747. 
(8).8 0, W. N. 386 


ah...) —~ 


this Court in Narainuddinv. Srimanta Ghose(6), 

for there the claim was as tothe whole rent 

in respect of some year3 and as to a portion 
(4) 70. L. J. 426. 


Yi, 850. 331; 7 0. L. J. 1989, 
6) 29 ©: 219, 
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only in respect of the other : years, so that the immediately subordinate to the interest acs 
vital element, namely, that the claim was for quired-by him, there is no intelligible princi-" 
the whole rent. was absent ‘in the snit as ple upon which he should be allowed to annul 
framed. Reference was’ made at the Bar to inoumbrances of an inferior grade. Indeed, if 
the class of cases—(Hem Chunder Bhunjo v. he were allowed to do so; the conkequences 

- Monmihini Dassi (7), Srimant Roy w. Mahadeo might be very anomalous. To take one illus- © 
Mahata (8)), in which it has been ruled that tration, suppose that undera semindar, X, we 
a decree forrent;in order that itmay be opera- . have a succession of subordinate tenures, A.B. 
tive under 0 hapter XIVof the Bengal Tenancy "0. D. X. in execution of a decree for rent 


- Act, must be obtained by & person who is and against the holder of A, sells up his tenure, `’ 


continues to be the landlord from the time of. whichis purchases by Y. If Y annuls O but not ` 
the institution oz the suit to the execution of B, what is the position of the latter ? He is lia- 
the decree made therein. These cases. how- bleto Y for rent, but cannot recover any rent. 
ever, do not afford any realassistance in the from the holder of C, whose interest has been 
solution of the question raised before us; for, annulled, or'from the holderof D with whom 
apart from the circumstance that the Judicial he has no privity. Itis manifest that if Y. 
decisions on the point are by no means easy chooses to exercise bis power to annul any in- 
to reconcile, Kherra Pal Singhv. Kritarthamoyt `cumbrance at all, he must begin with B and 
Dassi (9), Srimanta v. Mahadeo (8); Maharaj may proceed downwards as far-as he chooses, 

‘ Bahadur Singh v. Forbes (10), they are all buthe cannot select arbitrarily any link in the . 
_ distinguishable on the ground that in the case ‘chain and destroy it, while he allows those ' 
before us, the plaintiff in the snit of 1895 aboveit to.remain unaffected. Inour opinion, 
retained throughout the character of land- - the view taken by the Court of Appeal below 
lord. The only peculiarity was that’ though cannot be supported and the second question 
they had not the, title to the whole rent, they of law, formulated above must be answered 
obtained a decree for- the.whole rent and in the negative. 
enforced it, and they thereby made themselves The result, therefore; is that teas appeals 
liable to account to their co-sharers. Forthe must be allowed, the decrees of the Courts of 
reasons already explained we must hold that~ Appeal below set aside, and the cases remanded 
the proceedings had the same effect as is attri- to them, to determine whether the howla, which 
buted to a proper rent suit under the’ Bengal intervenes between the osat Zalug and’ the 
Tenancy Act. The first question of law for- osathowlahas been duly annulled; if this is, 
mulated above, must consequently be answered answered in the, affirmative, the Sait must fail; ” 
in the affirmative. t . if in the negative, the suit mast ba decreed. 

In so far as the second question is concerned, The parties will be at liberty to adduce evi- 

the answer must depend on the true con- -dence to elucidate this particular point. The 
struction ofsections 159 and 161 ofthe Bengal costs of this Courb in both the appeals will i 
Tenancy Act. The Courtof Appeal below has abide the result. | 
held that it is competent to the auction-pur- We observe that one of theappeals was heard 
chaser to annul any one in a series of incum- by the Subordinate Judge of Khulna, and the 
brances, leaving untouched a superio incum- other by the Distriot Judge of Jezsore. It is 
brance immediately subordinate to theinterest obviously desirable that as only one question of 
acquired by him at the suction sale. In our factremains to be determined, both theappeals'' 
opinion, this view is obviously untenable. The should be heard by the same officer. We, there- 
whole object of the reservation of a power in fore, direct that both the remanded appeals be ` 
the auction purchaser to annul incumbrances -transferred to-the file of the District Judge of 

-ig to enable him to get rid of a subordinate . Khulna for disposal. 
interest, the holder whereof may intercept the : 
rent which would otherwise be Icgitimately Appeals allowed. 
payable tohim. If, however, the purchaser = : 
is content to leave untouched the tenure-holder ` 

e 80 W. N. 604. 

(8) 31 0. 550 “C. W. N. 531. 

(9) 33 0. 566; 8 C, L. J. 470, i 

cio) ab O. 737, | 
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CHATCEBHUJ NARAIN SINGH V. TARA KUMRI. 


CALOUTTA HIGH COURT. 
REGULAR O1vie Arrears’ Nos. 89:axp 132 oF 
nee AND Cryin Rouss Nos. 8383 axp 3834 

or 1929, 
- January 7, 1910. 
Present:—— Mr. Justice Breit and 
Mr. Justice Sharfaddin. 

CHATURBHUJ NARAIN SINGH awp 

OTAERS—DBPRNDANT3 — APPBLUNATS 

VarEus ii 
"TARA KUMRI—-PLAINTIPF, AND ANOTHER 


Pro forma DEPRNDANT—-RE8SPONDENTS. 

Hindu, Law—Impuartible estate—Maintenance grant 
—Partition—Inheritance, 

The decision in Lalsteswar Singh v Rameswar Singh, 
86 C. 431; 13 O- W N. 833; 2 Ind. Oas. 299, does not 
‘mean to goso far as to lay down the broad rule that in 
no circumstances whatever can an impartible ancestral 


-, estate, which was originally the. joint property of 


several members of a family, become the Poparase pro- 
perty of one member. 

A separation in estate and from the joint family 
does not follow as n nocessary cousequence from the 


` receipt of a maintenance grant by one of the members 


of a joint Hinda family. ` 

E and B were members of a Hindu family. where 
the ancestral estate consisted of impartible property. 
B the younger brother was a man of licentious habits 
and made himself a nuisance to his brother R, who in 
consequence executed n maintenance grant in favour 
of.B with the object of enabling the latter to support 
his own family and pursue his vicious habits without 
applying for funds in each case, as occasion arose, to 
the head of the family. , B then lived in a separate 
house built by him on the family homestead land just 
outside the old family dwelling house, and he and his 
branch of the family were afterwards separate in food 
and in worship, and he paid the expenses of his family 
out of the profits of the property granted to him for 
maintenance and by borrowing money on mortgages 
on that property: Held, that the facts were nobsafficient 
to prove that there was a complete separation between 
Band EB by which B sacrificed his expectancy to suc- 
ceed to the family property on tho failure of nearer 
male heirs of B. 

Appeals from the decrees of the Additional 


` Subordinate Judge of Mongliyr, dated J anuary 


22, 1909. 


Dr. Rash Behari Ghose, Babns Surendra 


Ohundra Boss, Narendra Chantra Bose and No- 
resh-Ohandra Sinha, for the Appellants. i 


Mr. Hill and Babus Jogendra Chandra Ghose 
and Kulwant Sahay for the Respondents. ` 


Judgment. 
RRGULAR APPRALS Nus. 89 AND 132. 
, The two present appeals arise out of 
two-suits brought against the appellant 
in both appeals (1)° by Takurani Tara 
Kumari widow of Takar “Ram Narain 


“Singh of gadi Telwa and(2) by Maharaja Sir 
‘Raveneswar Prosad Singh Bahadur K 
of Girdhaur in „which each claimed to rê- 


K: 0. I. Ra 
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cover mon tho appellant a half share of Taluq 


- Telwa, the widow of one-half share by right 


of inheritance front her husband, tho Mahvajah 
of the other half share by right of purchase 


“from the widow. The Maharajah in his suit, 


out of which Appeal No. 132 of 1992 arises, 
sought also in the alternative to have it de- 
clared that in his capacity of ‘rapresentative 
in interest of the ‘mortgagees and creditors 
(defendants Nos.7 to12)ofthedeceased Thakur 
Ram Narain Singh, he was entitled to recover 
from the estate all the money including inter- 
est &o. up: to the date of realization due under 


‘the mortgage and sudbarnt binds and deeds * 


of transfer andto be declared to be entitled to 
possession of the properties Covered by the 
sudburna bonds (usufructnary mortgage 
bonds) dated the 5th Aghran 1298 and 
22nd Magh 1310 and if dispossessed during 
suit to mesne profits during dispossession. 

Telwa_ gadi originally belonged to Thakur 
Bhyro Narain who died in.1272 Fasli leaving 
2 sons, Ranjit Narain and Bhupat Narain. The 
gadi being an impartible estate and succession 
to it being governed by the lawof primo- 
geniture, the custom being that the eldest son 
of deceased malik succeeded to the entire 
gadi while-the other sons are entitled to main- 
tenance only, Ranjit Narain the eldest son 
succeeded-by inheritance to the gadi on the 
death of his father. 

On 14th Asin II 1287 Fasli, Thakur-Ranjit 
Narain executeda permanent mokarari lease in 
favour of his brother Bhupat Narain of two 
mouzahs Ghatori and Bothnabaran together 
with 4 bighas of paddy growing land in Tala 
Kanoi asa khorpesh grant for his maintenance. 

Afterwards in 1306 Fasli Thakur Ranjit 


- Narain died leaving a widow, Gyan Kumri 


and.an infant son, Ram Narain. Gyan Kumri 
was appointed guardian of her minor son by 
the District Court and the son suceseded to 
gadi according to the family custom. 

Bhupat Narain died in Magh 1311 Fasl: 
leaving a sun Chaturbhuj Narain Singh 
Chaturbhuj has 4 sons, 
defendants Nos. 2, 3, 4 and 5. 

Thal cor Ram Narain died while still a 
minor in Asar 1312 Fasli leaving a widow 
Tara Kumri. The widow is the plaintiff in 
suit No. 427 of 1907. (Appeal No.89 of 1909) 
and pro forma defendant No. 6 in suit No. 428 
of 1907 (Appeal No. 132 of 1909). 

Tara Kumri afterwards applied inthe Reva- 
nue, Court for registration of her name ag 
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CHATURBHUS NARAIN SINGH V TARA KUMRI. 
proprietor of gadr, Telwa by right of inheri- 


tance from her husband Ram Narain. Objec-- 


-tion was taken by Chaturbhuj Narain on the 
ground that his father and he were all along 
joint in food and property with Thakar Ran- 
jit Narain and Ram Narain, that on Ram 
Narain’s death he succeeded to the gadi by 
right of inheritance and that he had. since 


“been in possession. ' He too applied separately - 


for registration. Tara Kumri’s application was 
. rejected by the Revenue Court and Chatar- 
bhaj’ s application was granted and the deci- 
sion was confirmed on appeal by the higher 
Revenue Courts. 

Heavy debts ‘Were danane by Thakur 
~ Ranjit Singh during his life-time and after his 
death and the death of Ram Narain, the credi- 
tors demanded payment. Tn order to discharge 


these debts Tara ' Kumri sold a half share of- 


the estate gadi” Telwa to the Maharajah of 
Girdbaur (p.aintiff in suit No. 428) for 


"Rs. 50,000 in Séptember 1906. The price paid 


was to be applied first to pay off the mortgages 
amounfi ing to Rs. 47, 699 and the balance to 


defray the expenses of the present suit brought -- 


by the widow and in accordance with that 
arraugement the Maharajah paid off the fol- 

lowing bonds and iobtained deeds of transfer of 
their rights from ‘the mortgagees, viz., mort- 

-gage bond for Rs. 29,700 dated 5th ‘Aghan 
1308-1lth Novemher "1900, ‘in favour of Bun- 
wari Roy, a sudburna Gisatruotuany, mort- 
gage)bond for-Rs_ £,000 in favoar of Sheo Lal 
Madi and Amer Madi, dated 22nd Magh 1310 
Fasli and another rudhurnu 
mortgage) bond for Rs. 8,999-15, dated 5th 
_ Aghan 1298 in favour- of Tota Mahto, Tiban 
Mahto and others. 


. The two suits were haed ia August l 
1907 and the case for the plaintiff. in each was 


that on the 14th Asin II 1287, Thakur Ranjit 
Narain Singh separated from his brother 
Bhupat Narain when'he'executed the perma- 
nant mokarari lease in his favour for his 
maintenance, that sincethat time Bhuput 
. Narain and his son and grandsons had been 


£ eee. in food, worship and property from 


-Thakur Ranjit Singh and his son Ram Narain, 
that the property. in suit, gadi Telwa,-became 
from that time the separate property of Ranj it 
Singh and his descendants and passed by in- 
heritance as separate property on the deaths 
of Ranjit Narain and Ram Narain to their‘ 
. heirs in their branch of thé family to` the ex- 
clusion of all - members of the branch of 


x 
i 


INDIAN CASES. 


(us afructuary 


= “trot 


D = 5 


*Bhaput Narain. The property, i in the ordinary. 
course of succession as Obtaining'‘in the family, 


~ 


passed as an impartible estate by rule of pri- °| 


` mogeniture to the eldest male ‘heir and on, 
failure of all male ‘heirs in that branch of the. 
family passed to the widow of the last ‘holder 
of .the estate. The Maharajah. claimed the half 
share by right of purchase from the widow. 


guits, which has been followed in these appeals, 
is that the-defendant& appellants deny that” 
-Thakar Ranjit Narain’ separated from his ` 
‘brother, Bhuput Narain, in 1287 when he made | 


the maintenace granb in his ‘favour; they ` 


1 + 


The main line of defence taken in both ` 


allege that the family remained joint all along = 
up tothe death of Ram Narain and the defen- 2 


dant Chaturbhuj, under the Mitaksharalawand . 
the rule of primogeniture prevailing by custom 
in the family, claims to be entitled to succeed 
-to the estate in preference tothe widow, Tara 
Kumri. Further the defendants disputed `. 


the right of the plaintiff Maharajah'in his >` 


-guit to the alternative relief which he élaimeéd `. 
as purchaser of the rights of the ‘mortgagees.. 

Dealing with the last question first the 
lower Court has held that the plaintiff Maha-. 
rajah was entitled in the present suit to the 


Judge has held that the mortgage debts were 
family ancestral debts and as such recoverable 
from the family property inthe hands of the | 


“alternative relief claimed. The Subordinate . 
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subsequent rightful owner; that the payments as 


made by the Maharajah to discharge those 


debts were not voluntary payments and that . 


the Maharajah in bis suit, though not entitled’ 
to a-declaratory decree only, should be allowed 
to recover the sum paid by him in discharge. - 
.of those debts from the zamindari. e 
Dealing with the second principal issue in 
the suit, the lower Court-has held that Taluka’ 
_ Telwa is-an ancestral impartible | estate, -and.- 
that inheritance to the same is governed by 
the rule of primogeniture prevailing by cus- 


tom inthe family. Tho Subordinate Judge” ` 


further has held that the defendants have 
failed to prove the existence of any -custom 


prevailing in the family by which females ara ; 


excluded under -all circumstances from the: 


succession, but on the contrary he has held | 


that the custom is that females are excluded: 
_only by male ‘heirs living jointly with the 
lagt holder of.the estate at the- time of his’ 
death and that they are not excluded by male’ ` 
Heirs who were separate fromthe deceased abi 
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the time of his death, but that, ; da ‘the contrary > - 
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‘following the ordinary rule ‘of ‘succession . to 
separate estate under the Mitatstara law, the 
female succeeds in preferenca to such pipa 
ed male -kinsmen. 

”“Taking - mp next the A of -separa- 
‘tion, the lower Court first notices that in the 
written statement (para. 5) it is admitted that 
‘Chatarbhnj separated fi zom the-two "widow 
Gyan Kumri, ‘widow of- Rajit Singh and 
Tara Kamri, widow of Ram Narain, after the 
deith of Ram Narain, and then he deala with 
the-evidencs. He points out that in “spite of 
the insertion of a clau3e prohibiting alienation 
in the grant of thé permanent- motaràre loase 
made`to Bhuput Singh ‘by Ranjit Singa aa 
1287 Fasi: ‘Bhup ub 'raisod money ‘by “giving 
məsrtgigas. on the property granted ‘to him, 
anil with that- money ‘built himself a NG 
Separate froti Ranjit Singh. which was divided 
off from Ranjit Singh’s -hotise by a wall, and 
in whic’ be established: a. separate ‘Thakur- 
bari and Falsi Pinda, ‘and that the house 892 
“built “was separately assessed with chow%t- 
dari taxes: arid ‘that he opid the expanses of 
Chaturbhaj' 8 marriage and had transactions 
separate from Ranjit Singh and Ram Narain 
Singh.” On-these facts the Subdrdiuate Julge 
holds that Biupat Narain and Chatarbhnj 
Narain wére?separnte “in “food, worship and 


‘estate-from the time when the m‘vintenanc3 i 
grant was made,‘and following the -decision 


of their Lordslips-of the Privy Council in the 
cise of @Chhadtradhari Sings v. Saraswati 
Kumri (1), hè holds that the Taluk» Telwa 
haying baen the separate “proparty of Ranjit _ 
Singh and afterwards of Rum Narin, ib fol- 
lowed a course of Buccassion- different from 
-that which ib waald hava followed if joint, and 
that following the ordinary course of sucoassiorn 
under the Mitskshara ‘law, it. pissed ‘on the 
death of Ram Narain to’ his widiw, Tara 
Kairi, to the exclusion of akah aj noran 
and his deacandants:: - 

The Sabordinate. J ndg Teis held aCe 
fhe Maharajah plaintif” had acquired a good 


title to half*tha property by Bara AG from, 


the widow, Tara Kumri, ~ 
~ A'coordingily hs destaad both suits in favour 


of the plaintiffs.- The ‘Aéfenlints, lst purty’. 


t L 


have ‘appsaled. 


- “In. these appeals’ tha a odb bat waan - 


the par ties has oantred roand tha pdint which- 
is ‘allimportant for tha decision of the saita, 


namely, whether Thakar Ranjit Singh ioa 
(1) 22 0. 156 at p. 162. 
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“ed in ostato ko Bhuput Singh and Cha- 
_tufbhuj Singh, when he made the maintenance 
grantin favour of? Bhuput piney in 12:7 
Fasli. 

` Itis true that reliance has aen placed by 
tie learned pleader for the appellants on the 
‘decision of this Courtin the case of Daliteswir 
‘Stngh-v. Rameswar’ Singh (2), which dealt 
with the right of succession to the Dar- 
‘bhangah Raj, to support the broad contention 
that Talug Telwa being an -impartible -an- 
‘cestral estate there could have been no separa- 
‘tion in’ estate -quoad the Talng batwaan 
-Thakar Ranjit Singh and his brother Bhupat 
- Singh, and that, therefore, so far ad-that pro- 
perty «is ; conéerned: it mast ba held that the 
two -brothers remained joint in estate, 
‘whatever may haye been their relations in 
respect of other property and even though 
they may have ‘separated in food and wor- 
‘ship.’ It: seems, however, open to question 
whether the decision in that suit was meant 
to'go so far ‘as to lay down the broad rale 
that in no cireamstances whatever could an 
impartible ancestral estate, which was origin- 
ally the joint property of several məm- 


_bers of a family, become the separate pro- 


perty’ of one member for in that case ib 
was held that the compromise on which the 
plaintiff relied as an.indication of the intet- 
tion of the parties “to sé@parate -could not 
“ba accepted as sufficient proof of such an 
intention. J 9 

“The learned pendar in his-arzamənt has, 
however, relied un the evidence and on other 
decisions to support the contention on bahalf 
“of the appellants that there was in fact no 
seprration between Thakar Ranjit Narain aad 
Bhoput Narainin 1297 and thit in conse- 
quenca :the Taluq, in aceardanza with the 
MMitatshara law as ‘applicable to joint pro- 
perty and the castom prevailing in tha fami 


-ly, pis33ad on the'daath of Ram Nwala to 


Chatarbiaj Narain, his eldest sarviviny mile 
hair. Hs has. pointed ont -thatin the case 
of | Kattama Naucwar v- Ths Raja of 


` Bhivagunga (3), (cOmmonly known as the 


Nhivaganga cise- (3),) what was dealt with 
wii self-acquirad property andit was held 
that self-acguirad prop3rty was descandible 
by inhoritanéa acoording to tha rule goveraing 
auccaasion to separate estate and did nob fall 

@) 33 0. 431; 13-0. W. N. 833, 2 Ial Caz 2)); 9 
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into the:common stock eth the ‘ancestral 
‘property, éven though the family may have 
‘been united at the time of the: decease of the 
lash . . proprietor. He has farther pointed 
‘out that in the case of Jowala Buksh v. 


"  Dhaurn Singh (4), it was laid down that the 
mere impartibility- ofthe estate is not suffi- ` 


cient to make the succession: to it follow the 


course of ‘succession to separate estate and ' 


He adds that if the estate ba ancestral and 
undivided then it goes to the male heirs: 
In the case of Chinéamun Singh v. Nowlukho 
Kanwart (5), the distinctiom in the rule of 
succession to joint property and separate pro- 
perty is clearly drawn in the passage in which 
their Lordships of the Privy Council lay down 
that ‘whether the status of the family be 
joint or divided, property, which is joint will 
follow one and property which is soparate 
will follow another course of succession.” In 
the case of Doorgs Pershad v. Doorga Kooeree 
(6), it was decided that the impartibility 
of property does not destroy its nature 
as joint family property or render it the 
separate estate of the-last holder’ so as to 
destroy-the right of another member of the 
joint family to succeed to it upon the death 
of the-- holder. in preference to ‘those: who 
would be his heirs if the. property . were 
separate and the same view was expressed in 
the cases of Jogendre Bhupati Hurro Ohundra 
Mohapatra v. Nityanand Man Singh (7), and 
of Kuli Kr isina Sarkar v. Rajhunath Deb (8), 

for the purpose of determining whois the - 


heir to an impartible estate the same rules 


apply which also govern succession to partible 
estates, though the estate can only be held by 
one member of a family at a time. 

The learned pleader contends farther that 
the decision in the case of OhAatradhari Singh 
v. Saruncati: Kumri (1), 
learned Subordinate Judge 


relies, cannot 


be held to apply to the present case as that. 


was the caseof a ghatwuli tenure. But in 
that case there was a distinct finding that 
there had been a.separation in the. family. 

In substance then the learned pleader’s 
Ka kh amount to this that even though 
Taluk Telwa isan impartible ancestral estate, 
it cannot be held to be on that account. the 


a0) 10 M. I A. 511. 

a 1 0. 153 at p..161; 24W. BR 256; 2 I A. 263. 
20 W. R.1564, 

7) 18 0- 15i. l O 
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‘separate estate of Thakur Ranjit Narain. or 
his son Ram Narain - ‘so as to pass in thie 
course of inheritance laid down for separate 

estate. It would pass in that course only 
if there had been a separation. between 
Ranjit Narain and Bhuput Narain. If there 
was no such separatoin and the family 
remained undivided the inheritance would 
follow the course for joint property subject 
only to the family custom by which'thé rule 
of primogeniture prevails. He contended 
that there had ‘been no separation and that 
the view taken by the Subordinate Judge. 
on the evidence was wrong. 

~ Lhe learned -counsel for the respondents 
contends that itis clear from. the judgment in 
the cases of Bejat Bahadur Singh v. -Bhu- 
pendra Bahadur Singh (9), that their Lord- 
ships of the Privy Council were of opinion 
that there could be separation among mem- 
bers of the family even im the case where the 
ancestral property consisted of an impartible 
estate; and that the question of separation was 
“one of intention and of fact to be determined 
on the evidence. He further points out. that 


` ia the casé of Doorga Pershad Singh v. Doorga 


Kooeree (6), it was held that from the: fact 


: of an estate being impartible it does not 


follow as a necessary consequence that no 
division or separation can be effected “with 
respect to it, and that an ancestral impartible 
estate may be held- separately after sep 

tion from other members of the family. This, 
no doubt, was a ghatwals tenuré but hè arguéd 
that fers was no difference in this respeot 
between ghatwals tenure “and semindahi 
estates. 6 

He contended that there had been a Bepa- 
ration between Ranjit Narain and Bhuput 
Narain and that the view taken of the évi- 
dence by the lower Court was correcb. 
| The question for our decision then resolves 
itself into one of fact or intention to be” de-, 
termined on the evidence. 

It is the case o-mmon to both sidès ‘that 
Bhuput Narain was a man of licentious habits 
and that he made himself a nuisance’ to his 
brother Ranjit Narain and created a scandal 
by introducing his mistresses into the family 
dwelling house. [t was in cohsequence ‘of 
this that Ranjit Narain executed the ' main- 
tenance grant in his favour in 1287 to enable 
him to start a separate establishment, There 


can .be no -oop taet after 7g of, “the, 


ag 


‘Vo vy S 


y ys ha 
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grant Bhuput’ Narain built, himself’ a new - 


house outside the old family: dwelling and 
that in courseof time a Thakurbars anda Tulsee 
Pinda were éstablished in that house and 
tha a wall of separation between his house 
and the family housé was constricted. Itseems 
to be also beyond doubt that after receipt of 
the grant Bhuput Narain raised money- by 
mortgages on the ‘property leased to him and 


gpent it on the marriage of members of his 


Ranjit. Narain and Bhuput separated’ and’ 
_ ceased to be members of a joint Hindu family. 


` 


family | and “on their maintenands, 


Still are 
not all thése acts such as might have been 
expected on the part of a member of the 
family who had received a ‘grant for his 
maintenance or must they be accented as in- 


oontestible proof of an intention to separate 


from Ranjit Narain from the’ time-of the 


-grant and of a separation in ‘fact on that: 


time? 
‘It has not been contended Tebi ns, - nor, 
indeed could the contention he © ‘accepted 


as a sound one, that a separation in estate 


and from the joint family must follow as a 
necessary : consequence from the Tempe of a 
tnain tenance grant. © 

' The learned Subordinate Judge has accept- 
ed these faots coupled with the admitted 
yeparation in’ food-as ‘sufficient proof that 
¿rom the date of the maintenance’ grant 


Wehave given ourcareful consideration to the 
judgment of the Subordinate Judge and also 
tothe evidence and the arguments of learned 


pleader and counsel which have been advanc- . 


ed before us and even though we accept the 


findings of the -Subordinate Judge, we are 


unable ` to agree in his conclusion that the 
plaintiffs have proved’ that there was a sapa- 
ration in intention or in fact. 

The grant made to Bhuput Narain for his 
maintenance was a grant suchas is common 
in & family where the ancastral eatdte ‘con- 
sists of impartible ‘property and the clause 


int restraint of alienation is such ag ig common ` 
in such grants as providing for the reversion . 


‘of the property to the main lineof the family. 
on failure of all heirs of the branch for the 
maintenance of which it was made. Ita object 
in this case appears to have been “to stop & 
state of affairs which had become’ a nuisance 


to, the family and to enable Bhuput Narain to 
_support his own family and pursue his vicious 


habits without applying for funds in ‘each case 
as occasion arose to the head of oe family 
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and Hedu that Bhaput Narain built his 
house on the-family homestead land. just ont. ` 
side the old family dwelling seems to us to 


indicate that he did not intend to separate 
entiraly from the family so as to relinquish his 


right of expectancy to succeed to the family 
estate on the failure of nearer heirs of Ranjit 
Narain. 

' We- have further, in ikee cages, two ad- 
missions one by each party.going to support 
the.case of thé other... 

There is the admission by Mhakueani er 
Kumriin the petition, dated 13th March 1899, 
presented to the District Judge of Phagalpue 
when she applied'to be appointed guardian of 
her minor son Ram Narain. In that she says: 

“The minor’s uncle and cousin, are not mem- 
bers of a joint family in the proper sense of 
the term. They live in the same house and 
are maintained by the minor but have no 
interest in the property which belongs ex- 
elusively to the minor.” This admission sup- 
ports the view thas Bhuput Narain when 
accepting the grant for maintenance was not 


.considered to have separated himself from his 


brother, Thakur;Ranjit Singh. The-Subordi-. 
nate Judge has placed no reliance on the ad- 
‘mission on the ground that he cannot hold 
that Gyan. Kumri knew the contents of the 
petition, The -evidence of the pleader Jagar- 
~nath Prasad ' who filed the petition and 
of the patwart Sundar Lall who instructed 
him hardly seems to support the conclusion 


' as it fails entirely to indicate that any one 


else -was responsible for the statement made, 
in the petition. - 

On the other hand there is the statement 
made by Chaturbhuj Narain in the criminal 
case brought against him by Surup Sen, in 
which he said in his defence. that he was 
separate from the Thakur. of Telwa. He ex-- 
plaingin his evidence that he made the state- 


. ment on the advice of his mukAtear. to escapa 


conviction, and apparently with success. It. 
does, not appear to us that much weight can 
be attached to the statement having regard 
‘to the-circamstances in which it was made. 

- The facts that after the grant of the mokar- 
ari lease for’ maintenines Bhapat Narain 
lived iri a separate house along side his family 
homestead, that he and his branch of the 
family were.afterwards separate in. food and 
‘possibly in worship, and that he paid the 
expenses of his family ont of the profits 
of the property granted to him for mainten, 


t 
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ance and by borrowing money: on: er 


on that-property~do not” appear “to-ns-imthis 
case to be sufficient’ to prove’ ‘that there was 


_g& complete separation between Bhuput Narain 
and: Ranjit Narain by. which Bhuput Narain | 


‘gacrificed his expectancy to: succeed to the 
family property in the failure of nearer-malé 
heirs of Ranjit: Narain. 

In these circumstances, Mee with 
the Sub-Judge, we must hold that at the time 
of the death of Ram Narain, Chalarbhuy 
Narain and his sow were- not separate from 
him and, therefore, that Taluq -Telwa must 
follow: - the ordinary: line- of inheritance to 
joint property-under the Mttakshaia law sub- 
ject to the rule of ' primogeniture’ wbich pre- 
vails i in the family by custom.. 

As regards. the alternative relief claimed ` 


"by the Maharaja in his'snit; we are of opinion 


that it could not ‘be lamed in-the suit-as 


- framed’ being inconsisiant with tHe main relief. 
The suit was brought- nath Roy v. Mohesh Chandra Mottra, 24.C,. 646 and. 


sought in the ‘suit. 
against the present: appellanta RS irerpassers 
and- we are’ of opinion that in-the same suit 
an absolutely- inconsistent relief cculd not be 
sought-ngainst them as the trne owners. Morc ` 
over if: as We: understand, the Maharajah is - 
in possession! of» the lands hy pothecated 


under the sudburna bonds no declaration of 


“his right 1o remain in possession is necessary.. 


Should he'be ousted c or, stould he'wish as re: 
presentative of the original mort gagees to're-- 

cover “the money due under the mortgage: 
bonds for debts; which, we agree wiih the 
Subordinate Judge in holding; were family an- 


“ cestral debis legally recoverable from ibe- 


«7 


estate of debtors and which the Maharajah 


‘has discharged, it will be open to him to brirg 
a suit properly framed for that purpore: 


On the findings at which. we have arrived 
we are unable to suppcrt. the judgment: of 
the lower Court. We. accordingly decree the: 
appeals and direct that both the suits be dis- 
missed with costs. 

We would only add that so far as ibe enit 


brought by the Maharajah is concerned such 
_ dismissal must be held to be without pre- 


judice to any rights he may have under ile 
sudburne 
Roles Nos. 8E6383 and +8€4. 


~ These Rules having beccme infrtctucus, ro 


- order with reference to them is necessary, 


“un 


- _Apreals allowed, 
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.- November z5, 1902. ah 2 
oe poe :—Mr: Justice, Holm wood and. 
ua Mr... Justice- Ghaiterjee,, ©- we: 
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"PLAINTIFFS — RESPONDENTS. far 

Res judicata— Nature of the. grincrple-Decree inter . 
partes binding wnttl'set.aside—Burt- for setting, astde- 
decreo—— Bare ground of non- sett ice cfo summons— Sut 
not matntatnabdle. - 

The principle af res judicata is a principle of rest 
and convenience and, not of absolute justice. 

A decree which is inter gan tes is prima facte binding- 
on the partics cntil itis legally set aside. 

` Although. w suit will lie:for eettirig- aside a decree 
on: the ground of fraud, yon,-service: of spmmioneg, 
‘alone is not a grcundfor eciting aside .a cecree iy, 
“suit, but fraudulent suppression of the summons miy 
be such a ground. `> 

Abdul Mazumdar. v. Mohumed Gazi, 21 0. 605; Pran- 


` Puran Chand.v. Shecdat Rai,.29 A, 212; A. W. “N, 
(1807), 81; 4 A. L. J. 51, relied on. 


Appeal from ihe deeree of ihe Dish ict. 
Judge of Darbhanga, daied Feburary. 25, 1507. 
affirming that of the Additional Sub- Judge, of 
Moeffarpure, dated January 13, 1904, ee 

Babus Umakals MukherJee and Tuck 
Naratn Singh, for the Appellants, `" 

Dr. Rash Behari Ghose, Babus Baldeo Navach, 
Singh and Chandra Sekhar Benerjeo, for the 
Respondents. ’ f 

' Judgmenť.—Thbe plaintiff brought’ 
tbe suit giving rise to ‘the present” ‘appeal , on 
ihe allegation that Eer father” had made - B 
gift’ of the dispuicd Erepeity to “hit in TEds¢, 
that sHe gave a lease of ihe. prope: ty io- þer 
faiber and mothcr, that on her father’s déath; 
her-brother and mother held possersion under: 
‘the lease until the death of her brother’ in 
1898, when on going to assume klas “porgce-. 
sion she found herself obstructed by the de- 
fendanits who claimed -under , alienations. 
from her brother. i : 

It appears thatin 1879 her fvother. Najim- 
ud-din, got -his own name registered as pro-. 
prietor under an alleged verbal gift from ber. 
and thenceforward continucd’ dealing with. 
ihe property as his own. In 18¢6 he mort- 
gaged thedisputcd property to defendants Nos. 
Band 4. In 1888 he sold the same to defén- 
danis Nos. I and 2. in 1695 defendanis Nos. 
3 ard 4 brcrglt asuiton the mortgage and: 


tt erein fe ee ibe plaintiff No, 1 as rel 


P3 - . a 3 
» r 
z - R $ # 
fi z $ = 
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RS defendants. Nog..1: and 9 and Najim- P he is svidently wrong, for the plaintiff No. 1 
aw parties ‘defendants The suit was decreed . was on the fana of. the mortzage decree a 
and aba sale held in execution: ‘thereof the dis- ‘party defendant in the-suit. It may, therefore, 
pated’ property was purchased by defendants - ba that he‘meant to say like the Sudordinate 
Nos. 3'and 4 for Rs. 6,500. . - ~ Judgethattheserviceof summons upon herhad 

‘Amongst other things the dofendanls Nos, 3 not been proved as ofhor wise there would be 
“and 4 pleaded in this suit that ‘by. raason of no moaning of the words “meagre and unsatis- 
allowing Najim-ud:din to act as the owner of - factory.” . Bat even reading this meaning 
the property and also by reason of her having intoihe words used by the ‘learned Jadge, 
taken no objection’as to thé title of Najim-ud-~- and’ taking it for granted that the opus of 
dir in the mortgage suit the: plaintiff ‘was proving non-service was not misplaced, a far- 


Warréd by ‘the plea of estoppel. -The Court of. 
‘first instance decreed the suit. On appeal the 
District” Judge dismissed the suit but on 
second appeal this‘Court remanded the -case 
fora clear finding onthe-question as to the 


| character in which Najim-ud-din held posses- 


Bior of the propérty; í, e whether ‘he had 
been in possession as manager or adversely and. 


“ also on the question of estoppel. The District 


ae 
ah) 
4 Pay 


4 


Judge om remand has held that the possessioh 


“Was a adverse and that estoppelis- not made 


oat. - a 
~e Teis contended in cad appeal befor” us 


that at least'the question of estoppel has not 


been properly triéd and on the facts appedr- 
ing on thé face of the ‘record the suit should. 


> Have bedn dismissed. 


The Subor dinata J adge held that in eae 


‘to the mortgage suik, the plaintiff denied all 


>, knowledge of. this suit and the ‘defendants . 


~ ~coauld not prove that the summonses were 


4 
3, 
” 


~ „fore, estoppel, is “not made ont. 


i limitation. 


duly 
served upon her. He goes on, to say, para- 
" graph.6: of the plaint of the mortgage suit- 
would shew-that Bibi Rafikan (the plaintiff). 


“was made a party simply_because, she got her 
‘name ragisterad.in raspect of.Chak Garis, one 


of the mortgaged properties. Whatever, that 
might be when, the service of summons on her 
is not proved and- when Kafikan denied all 
knowledge. ofthe suit, she was.not bound by 
it.’ The District Judge who first heard the 
appeal held that the properties had been 


í _ continuously in the hands of other persons to 


her knowledgé and the suit was barred. by 
After remand by this Court the 
‘present’ District Judge has gone into’ the 


. _ question’ of estoppel in a rather careless 


manner. He says “the evidence as to Rafikan , 


having, been made a party to. the mortgage ` 


. -Buit 18 meagre and unsatisfactory” and, there- 


A ing, to the. ordinary gerse of T gaed; 


If we read the 
Janguage of the learned, District Judge accord- 


gi 


ther question remains tə ba decided whether 
the plaintiff can get rid of the effect of the 
decree in the.mortgage suit by simply prov- 
ving’ that she was notserved with the sam- 
“mons. The mortzage decree which is inter 
‘par tes 18 primafacte’*binding on the plaintiff 
until it is legally set aside and although she 
‘says she came to know of the defendants’ pos- 
session in 1893 and evidently the title ‘which 
they asserted; she has not taken any steps for 
that purpose.. The principle of res judicata 
is a principle of rest and convenience and not 


‘of absolute justice. It may be that the plaintiff 


was really unaware of the suit and the decree 
and the sale proceedings were all behind her 
back. but she-was bound, as soon as she came 
to Know the facts, to come to Court in the 
only manner in which the sanctity of & 
solemn act of Court can ba invaded. She 
ought to have applied if possible to have 
the decree ' set aside’ under section 108,. 
Civil Procedure Code, if she complained 
only’ of non-service of summons or to 
have applied for- a review on the ground 
of fraud or brought a regular suit on the 
ground of fraud, if she alleged any. She has 
done nothing of the’kind and pleads ignorance 
of thesnit when challenged by a title sanctified 
bya- -Court sale in execution of a éolemn 
decree of the Court. There is no doubt that 
fraud will open and nallify the: most solemn 
acts of Courts of Justice and ib has been. held 
‘ina series of cases that a suit will lie for setting 
aside a decree on the ground of fraud, see 
Addul Muzumdar v. Mahomed Gazi (1); 
Mahomed Golab v. Mahomed Stulliman (2). 
Prannath Roy v. Mohesh- Chandra Moitra (< 3; 
Niestarini Dassi v. Nundolal Bose (4); Radia 
Raman Jhaha v. Prannath Roy (5); Kha endra 
-Nath Mahata v. Prannath Roy (6). 


- (1) 21.0 603. (2) 21 0. 612 
3) 24 0. 543.. (4) 280191; 3 0. W. N 670. 
` (5) 280 475. 
` (6) 23 ©. 895, 29I. A 99. 
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But frand is neither pleaded nor proved in 
this case and the only finding that assails the 
title of the defendants is non-service of 
summons, Thereis no direct anthority in 
this Court that a decree can be impeached on 
this ground except under section 108 of ‘the 
Civil Procedure Code, The question, however, 
was raised in sevéral cases and the decisions 
seam to shew more than indirectly that non- 
service of summons alone is not a ground 
for setting aside a decree by suit. Inthe case 
of Abdul Mazumdar v. Mahomed Gazi (1), the 
learned Judges are reported to have said: “Ib 
was argued thatas the non-service of suam- 
mons was the only indication of fraud alleged 
in the plaint the proper course for the plain- 
tiff was to proceed ander section 108 of Civil 
‘Procedure Code for setting aside the ex parte 
decree. But what is alleged in the plaint is 
not mere-non-service but fraudulent suppres- 
sion’ of the-sammons which must be the 
< result of deliberata design: ” the suit was held 
to: be maintainable only if frand was proved. 
There is an elaborate discussion of the prin- 
ciples upon which decrees are set aside for 
frand in the casesof Mohamad Golabv. Mo- 
hamed Sullimiwn (2), and Nistartni Dassi v. 
Nandolil Bose (4), but no reference tə 
the relevancy ` of section 108, Civil Proce- 
dure Code in that connection. In the case of 


Prannath Roy v. Mohesh Chandra Moitra (3) the - 


learned Judges say: “It may be conceded that 
the plaintiff could not bring a suit to setaside 
the decree on the bare ground that the’ sum- 
mons was not served, or that he was prevented 
for some good reason from defending the: Bait 
and that would be so whether he had or had 
not availed himself of the remedy provided by 
section 108.” This was, however, a mere 
opinion as the case was really based on fraud. 
This case went on appeal to the Privy Council 
and Lord Hobhouse in delivering the indg- 
ment of the Judicial Committee said: “ It is 
impossible to say that the matter now alleged 
as frandulent matter came in any way before 
the Court-under the application which was 
made by virtue of section 108”. Radha 
Raman Shaka v. Prannath Roy (5). 

‘In a similar case | Khagendra Nath Mahata 
v: Prannath Roy (6)], before the Privy Coun- 
oil, it was argued that the applications of the 
plaintiff ander sections 108 and 811 of the 
Civil Procedure Code having failed, he was not 
entitled t> bring a suit for setting aside the 
decrea and consequent saleon the ground 


of frand. Lord Robertson in delivering the- ; 


judgment of- the Judicial Committee said: 

“Those sections limit the attention of the tri- 
bunal to specific matters and instead of sub- 
jecting to enquiry the radical question now 
involved, they assume the existence.of a real 
suit. Buthere the suit itself is attacked as a 
fraud.” These cases indirectly support the 


view that if non-service of summons were the, 


only ground on which a decree is impeached 
no fresh suit would lie. There is direct authority, 
however, in the Allahabad High Court, in the 
case of Puran Oh and v. Sheodat Rat (7). 
In this case an application under section 108, 


Civil Procedure Code, having been rejected, it , 


was held that the platii could not maintain 
a fresh suit onthe ground of non-service of 
summons, 

If the question of non-service of summons 
cannot be raised by suit, it cannot be raised 
as a defence to a suit aaa the only remedy 
would appear to be an application under sec- 
tion 108. The plaintiff is, therefore, not en= 


titled to impeach the decree obtained against 
cher on the mere ground of non-service of 


summons and, so far as this case is concerned, 
must be held to be bound by the mortgage 
decree and sa'e in execution thereof. Tn this 


view of the case, the appeal must be allowed 


and the suit of the plaintiffs dismissed, but 


under the circumstances of the case we do-not a 


allow costs in tbis Court: they will have their 
costs in the Courts below. 


Seal allcwed. 
(7) 29 A, 212; a. W. N. aa a L. J. 61. 





MADRAS HIGH COURT. 
ORIGINAL SIDE APPrat No. 56 or 1908. 
September 28,1909. ` 
_ Present :—Mr. Justice Munro and 
Mr. Justice Abdur Rahim. 
Tus OFFICIAL ASSIGNEE or MADRAS 
AND OTHERS—A PPELLANTS 
VETSUS f 

THe ORIENTAL GOVERNMENT SE- 

CURITY LIFE ASSURANCE COMPANY, 
LD., —RESPONDENTS. 

Banker and Customer—Bank holding money to be 
remitted to another—Fiduciary r elation— Agency—Sus. 
pension oj holder’s business before payment, 

Respondents, who were indebted to aie M, sent a 
cheque to A and Co for Rs. 970, drawn on the Nation- , 
al Bank, to be placed in M’s gcecount M at that 
time had no accounts with A and Co When M ap- 
plied to A and Co. fcr paymcnt, they forwarded. 
to him a receipt form for his _ Signature, meh he 


Bent duly signed, ~ 


ag i 


+ 


.- payment. 


vol. Y] 


But A and'Oo. did not remit the money and sus- 
pended payment, Afterwards respondenta applied 


to A ays Co. for payment, having got assignment - 


of M’s rights : - ie Ss - 

Held, that A and Co. did not hold the money 
as M’s bankers, but only‘as M’s agents and that the 
Official Assignee was bound to pay the amount to the 
respondents. ~ i 

_ O.S. Appeals No. 27 and 50 of 1908, Re Hallet's 
Estate, Vaughan v. Halliday, 9 Oh. App 561 at p. 568, 
_80 L. T. 741; 22 W. R. 886, referred to, l 


Appeal from the ‘order and judgment 
dated 21st September 1908, of the Hon'ble 
Sir Charles Arnold White, Chief Justice in 
‘the exercise of the jurisdiction of the High 
Oourt, for the relief of Insolvent Debtors in 
Petition No. 181 of 1906. ', 
Mr. D. M. 0. Downing, instructed by 
Messrs. King and Josselym, for the Appellants. 
Mésars, Short and Bewes, for the Respond- 
ents, - 
Judgment. 
Munro,J.—This is an appeal by the 
Official Assignee from an order of the learned 
Chief Justice sitting as Commissioner in In- 
solvency. The material facts are not in dis- 
pute and may be briefly stated. A sam of 
Rs. 970 was due to one Marian Chandy by 
the Oriental Government , Life’ Assurance 
Company ‘Limited, the respondents; Marian 
Chandy asked the respondents to remit the 
money direct to her by a cheque drawn 
on Arbuthnot & Co. By an oversight 
the respondents sent to Arbuthnot & Co. 


a cheque for Rs. 970 drawn on the National 


Bank of India, and asked them to place the 


amount to the credit of Marian Chandy. 


Arbuthnot & Cc. Arbuthnot & Co. informed 
Mariati Chandy that the amount was at her 
credit. She then on the Sth October “1906 
asked Arbuthnot & Co. to remit the money. 
Arbuthnot -& Co. sent her a form of receipt 
for signature. This receipt she duly signed 
‘and returned and the 
Arbuthnot: & Co. before they suspended 
The respondents took from 
Marian Chandy an assignment of her right 
against. Arbuthnot & Co. On; those facts 
the learned Commissioner held that from 


- the 5th October 1906,. Arbuthnot & Co. held 


the money as Marian Chandy’s agent to re- 


“mit the: money and that they did not hold 
it as’ her bankers. He, therefore, directed ` 


the Official Assignee to pay the whole amount 
to-the respondents. 


` Tthink the order of the learned Commis- 


‘ 


~ 
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receipt reached 


- subsequently, 


201 
sioner is right, As the'receiptand demand 
for payment reached Arbuthnot & Co., before 
they suspended payment, the result was the 
same as if Marian Chandy had attended in 
person atthe Bank, handed over the re- 
‘ceipt and- asked for payment. In that case 
Arbuthnot & Co., would have been bound to 
pay her at once. But as she did not attend 


. ‘in person, it was their duty to remit the 


money at once as requested, and failing to do 
so they thereafter held the money in a 
fiduciary capacity——Vide my judgments in 
O. S. Appeals Nos: 27 and 50 of 1908.” I 
would, therefore, dismiss the appeal with 
taxed costs to be paid out of the estate, 

The appeal is dismissed accordingly. ‘ 

Abdur Rahim, J.—The facts of this case t 
my mind come within the rule of In re- 
Hallet’s Estate, Vaughan v. Halliday(1). What 
„happened was: the Oriential, Life Assurance 
Company, which owed Rs. 970 to, one Marian 
Chandy, sent on the 20th September 1906 to 
Arbuthnot & Co., a cheque -for that amount 
drawn on the National Bank of Indiain favour 
of Arbuthnot & Co.. requesting the latter to 


_place.the sum atthe credit of Marian Chandy, 


at the same time informing Marian Chandy of 
the fact. On the 24th September Arbuthnot 
& Co.- wrote to Marian Chandy advising her 
of the receipt of the remittance and that it 
would be placed to her credit in due course. 
On the 5th October, Marian Chandy axked 
Arbuthnot &Uo. to remit the amount to her 
suggesting to them several, modes of trans- 


ly. . mission. , In reply Arbuthnot & Co. 
The latter had at the time no acconnt with : p EA Co., on the 


9th October, wrote to her that they held the 
money in her account and enclosed a form of 
receipt for her signature informing her that 
they would remit the amount: by postal 
money order less $ per cent, commission on 
receipt and 4 per cent. on payments, 

' Marian Chandy, it appears, took objection 
to the amount ‘charged for commission- which 
she considered to be excessive but “ar she 
was willing to leave this matter to Arbuthnot 
& Co.'s sense of justice, she gent them on the 
17th October the receipt form duly. filed up 
and signed requesting them to remit, the 
money in the manner mentioned in their 
letter dated the 9th October. The money was 
not, however, remitted before Arbuthnot & 
Co. stopped payment. Marian Chandy, 
assigned her claim to the 
Oriental Life Assurance Company. It should 


(1) 9 Oh. A. B61 at p- 568; 90 L. T. 741; 28 W, R: 886. 
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be borne in mind that ‘nejther “the. Oriental | 
- Dife Assurafice ‘Gompany: nor Marian‘ Chandy 
had an: 'mêdouhé -witk Arbuthnot & Go. at 
“the titie fof thé bove t#asaction. ~” 

it? Oh these faebs if kebmalto me’ that! Artintht 


i abt & Oo received tha'‘money from the Oriental, 


Tife "Assurance : ‘Company for’ the purrose - 
‘of paying: fhe amount to: Marian--Chandy 
Arbuthnot & Co. were- not-entitled therefore, 
to ‘appropriate the: money to their own use 
nor’ did they parport | to do so and the’ fact 
“that they’ ‘charged - ‘com mission’ for“ their 
services stron igthens this “inference. Nor can 
tt bo- “baia that they * ‘had any’ authority’ 


afterwards from- Marian: Chandy to treat the 


money ás their own and ‘the correspondence 
clearly shows that they ‘held ` the ` money. for 
"The learned, 
‘counsel for theQ Mieial- -Assignee; however, relies 
upon ’ Lord: Romilly MV Rs ruling in Massy's- 
" oe" (2) ‘alrdady referred to. “Byén' if thhë deci- 
sion: lay ‘down the law? correotly, I think that. 
“when- -Arbuthnot &' Co. ` “wité “to ‘Marian 
Chandy that they ‘held. ‘the money on her. 
‘account in ‘accordance ‘with: the instructions — 
“which they hadi receivéd; that was: sufficient ` 
as an act: ofappropriation to- bring tha case 
within that rule. » Batit mast ba borne in 
‘mind’ that Massy’s case (2) was decided before 


“the case of In re Hallet’s Estate (1) in whichthe | 


equitable ruleassto following trast, money 


was for- the first time clearly Técognised, iù 


“nil its modern’ developments and it seems to 
me, as remarked in Mr: ‘Heber: Hart's Law 
‘of Bankiug (see p. 146, footnote) that the deci- 
sion'in Massy’s case (1) must- be held to be of 
‘very'doubtfal authority as to the present 
, day. . I think the words of Millish L. J., in 
Vaughn v: Halliday (1): ` “Then the rule 
of'law is applicable,.that if a remittance is 
-gent: for'a partieular purpose, whether it bo 
a-remittance by bill-or-a remittance in money, 
~ the person who receives’ the-remittance must 
sitKer apply it for the pdrpose- for which 


‘to the same effect in Gibert v. ’ Fonard (3): quoted 
above, correctly: express ‘the: equitable -rnle 
as now enforced ‘in England and the rule 
-being founded on broad ` consideration of 
justice: should, be. followed by this Court. 
For these reasons, I hold that the learred’ 
Commissioner's: order is right- in this case 


i and’ would dismiss the appeal with costs. 


Appeul dismissed 
(2) 391. J..Ch. 685; 22° su. T. 858; 13 W. E. 818. 
. (8), 64 L. J. Ok, 439; 52 I, T: öd; 38 W. R.- 302. 
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2 “MADRAS HIGH COURT. ` ae 
LETTERS PATENT APPFAL No,. 100 OF 1908. 
; November 4, 1909, io 
Present :—Mr. J ustice Munro, Mr. Insties L 
“Abdur Rahim and Mr, Justica Bakewell, . 
KOTI VENCATRAMIAH—-Arrgiiaxt ns 
cersus 
“THe ‘OFFICIAL ASSIGNEE OF MADRAS — ; 


RESPONDENT. 
"Appropriation of debt—Payment of half notes— 
Whether operates as a virtual transfer of property 
‘tn the notes—Intention of parties—Tr ust—Contract “Act 
: (IX of 1872), 6 92. 

A.and Co., Bankers, sent to the appellant, their 
customer, who had lodged some money with them 
-in fixed deposit, at his request, halves of' currency ' 
notes, promising to send the’ otaer’ halves’ on 
atkniwledgmentr, by the appellant, of the prior halves. 
Before they could send the othor halves A and Co. 
"became "insolvent. The appellant sued them for. the 
“amount : i 

Held, (agreeing with White, C. J: and differing 

from Miller, J.j—that by sending the first halves - 
-Of the currency notes, the sonders ‘id.not. be- ° 
come bailéés’ or trustees for the creditor 80 aa to 
entitle: the lattér to hold the frst halves of the 
notes as a kind’ of security for payment of'the other 
- halres "and that. the creditor- was not entitled to 
' insis} on:the other halves of the curreagy, notes being 
sent to him. 

Smith v. Mundy, 29 L. J. Q. B' 172, 3 El and El. 
22 ; 6 Jur.. (N. 8) 97723 L. T. 3873. 8: W., B. 56r; 
Ranken v Alfaro, 6 Om D, 788 } as Liv Ch.. 832 ; 36 
la. T. 529, referred “a ; mae d 

Per Abdur Rahim, J: i i pee ae 

Section 92 of the Indian-Oontract ‘Act (IK of 1872) 
docs not apply to the ‘preBent: case as that section 
occurs -in the’ Chipter: relating to gale of. goods, 
and does not apply to money or currency notes, 
“which are made legal tender by statute and are goF- 
‘erned by diferdnt considerations. 

In the matter of Captain Michell, 1 Cam. L R.. 849 
at p. 841 , Re The Collector of Salem, 7 M, H. C. R.238 
„and In ve Alathur Tabhai, 25-B. 702, referred to. . 


Appeal under section 15 of the Letters 
Patent against the judgment and decree of 
the Hon.. Sir. Charles Arnold White, Chiat 
Justice, dated 26th November 1908, in O, 8. 
Appeal No. 26 of 1907. 

Facts.—TFor.a statement .of facts - sea 

2 Indian Cases. 611 where the, judgment of 
High Conf, 
against which this appeal was preferred, is 
reported.. 

My. T. Rangachartar with Mr.’ ‘V. N. Kuppu 
Re, for the Appellant.” 

Sir. H. O. King, for the Respondent. 


- Judgment. 
Monro, J.—The facts upon which this case 
has to be decided are those set out in_ the 
appellant's affidavit which is not contradicted. 


- 


~ 


It appears, fase that the appellant had 


= Nol, x) 


a. fixed deposit -with Arbuthnot. .& Go., that 


on the 8th. October 1906 he asked. Ar buthnot, 


& Co. “hy, letter to send the amount due under 
thie deposit toone Narasimha Row, thaton the, 


16th October Arbuthnot & Co. replied that,, 


the deposit would mature on the 16th. October. 
and that on that data they would deal with, 


the’amount due in fiecordance with the ap- 


pellant’ 8 instructions of the 8th October, that, 
on the. -16th October Arbuthnot & Co. sent 
to’ - Narasimha. Row., a- money. 
Ks. 47 7-0 andthe. first halves of ‘currency 
notes for the balancs.of Re. 4,930, that on rer 
ceiving: ‘the halves Narasimha... Row. on, the: 


20th, October acknowledged receipt to Arbuth- ° 


not & Co., and asked them to send the second 
halves, that ‘Arbuthnot- & Co. became insol- 
vent and the second, halves were not sent and 
that thie Ofcial Assignee refused to hand over 
the second halves to the, appellant. The ap- 
pellant moved’ the ‘High Court for an “order 
directing the Official Assignee to hand over the 
second ‘halves of the currency notes. The 
learned Com missioner in Insolvency dismissed’ 
the application, ‘and the appeal against his 
order’ was dismissed, though Miller J., 
‘of Opinion that the appeal ought: to be al.’ 
lowed,” 


Now from tle above ‘atatoment of the ficti 


and: froni the’ nature of the claim it ‘is manifest 


that’ we are not concerned either with ihe 


circumstance that Arbuthnot’ & Có. became 
insolvent after sending the half notes or with 
any question asto what the position would be 
if, the. appellant were claiming payment.of his 
debt'in full in preference to the ordinary 
credifors’of the firm. There is nothing to 
distinguish the’ presént ease from the ordinary 
case wheré a débtor, wishing to pay his debt, 

takes a step’ towards that end’ by sending to 
: his creditor the half of.a currency’ note, in- 
tending at the time to forward the second half 
in-due course, “but eventually failing to do 
so, and the short. question is whether the 
creditor in such-a’ case can insist upon ihe 
delivery tò him of the second half of the note, 

In Smith v. Mundy(1), the facts were these :— 
One Williums owed a debt to Mundy. Smith, 

. who had arranged te enter into En E 
with’ Williams, sent the. first halves of two 
Bank of Ragland. notes to Mundy. and his 
“intention at the time was. to send the 
second halves and so liquidate the debt due 


(1) 29 L.J Q. B. 172; 8 El. and El 22 ; 6 cnr. 


- (NB) 977 ; 2 L. T. 873; 8 W. R. 661, 
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order for. 
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by Williams. Mundy gekne reve) ibi of 
the first halves and said he would ‘send e 
stamped acknowledgment on’ receipi. af: ther 
Recond haives, Smith, however, did not sendi 
the second halves, but.wrote, to. Mundy de- 


manding. return of the first halves as-the pro- 


posed. partnership between himself. and. 
Williams had, fallen thraygh. Mundy-claimed 
the right to-retain the half notes.. . Smith. 
sued. to. recover them, and Aalena wag 
givenin. his favour, on the ground that the 
property; in the notes. had not. .passed ta 
Mundy. It has been, sought to distinguish: 
> case fromthe. present on.two grounds 

‘that. Smith was not .Mundy’s debtor, 
and. that Mundy: indicated. that he -did. not 
accept the first halves as: payment by. saying. 
he would send a, staniped - -acknowledgment 
when he received the second: halves.. Ag. to 
the first ground, it is clear from the: report 
that nothing tunned upon it and that the. 
result would. have: been the same.if ‘Smith 
had. owed, the money - himself.. As-:to. the 
second. ground two-of the learned. Judges: do. 
not refer. to if at.all,: and as.obaervéd;by the, 
learned .Commissioner, Cockbarm --G. J. 
merely referred to. ib by way. of strengthening 
his view as to the intention of the parties: I: 


_am,of opinion, therefore thatSmtth v.Mundi (1): 


cannot be distinguished. - Applying. the! deci- 
sion-in that gase; itfollowsthat imatead of 
the appellant being. entitled to demand the 
second halves from Arbuthnot & Co., the 
latter were entitled to demand the return of 
the first halves.from the appellant; Miller J., 

was,however, of opinion that if it was the in- 
tention, of Arbuthnot &Co. in sending the half 
notes,.to set apart for the, appellant specific 
notes and to pay by .means of them, and 
if this, intention. was communicated. to the 
appellant, there was a specific: appropriation 
which the appellant can rely upon, against 
the Official Assignee. But exactly the- same 


thing;might have been said in Smith v: Mundy 


(1), leaving out the matter of insolvency. with. 


_which we are not concerned Again Miller, d., 


observes that Arbuthnot & Co. made: re- 


` presentations amounting toa pledge that they 


would remit.the second halves of the parti- 
cular notes of which the appellant held the 
first halves and for this he evidently: relies 
upon Ranken v. Alfaro (2). Beyond agreeing 
to send the amount of of the- deposit to the 


appellants’ brother-in-law and. rending the 
(2) 6 Ch. D. 786 ;,46 L, J. On. 832; 36 L,.T..529, 


- 


~ 


«+ 


204 IÑDIAN CASES. I Bolo 


KOTI: VANGATRAMIAH V. OFFICIAL ASSIGNEE, MADRAS. 


first halves of the notes, there is no evidence 
that Arbuthnot & Co., made any representa- 
tions at all, and thereis again nothing more 
in this case than there was in Smith v. Mundy 
(1). In Rankenv. Alfaro (2), it was held that 
there was a pledge to apply the proceeds of 
certain coffee in payment of bills held. by the 
plaintiffs, but the dd@Msion turned upon the 
special facts of the-case, and, with all respect, 
I do not think it has any application to a 
case like the present. iam of opinion that 
the appellant's claim was rightly rejected, 
and would dismiss this appeal with costs. 
Abdur Rahim, J.— Messrs. Arbuthnot & Co., 
upon a demand for payment being made by a 
customer of theirs to whom Rs. 4,9347-0 was 


due on a fixed deposit account, sent a money | 


order for Rs. 4-7-0 and the first halves of cur- 
rency notes for Rs. 4,930, to a person named 
by their customer. The -bankers having 


_ stopped payment before sending the remain- 


ing halves of the notes, the customer now 
seeks to recover them from the Official 
Assignee, He could only succeed if by delivery 
of the halves, property in the notes passed to 
the customer, or ifit can be said, as held by 
Miller, J. that the customer became by some 
rule of équity entitled to the notes or to hold 
the first halves as security for. the debt and 


to call for delivery of the other halves ` 


Smith v. Mundy (1) clearly establishes that 
the first proposition cannot be sustained. lit 
is not alleged that the property in the notes 
was intended to be severed. What was in- 
tended by Arbuthnot & Co., was to deliver to 
the customer the other half notes as well, 
which still remained with them so as to com- 
plete the payment. Thisis the utmost that 


can be inferred in favour ofthe customer. ' 


The delivery of the notes was never complet- 


| ed and Smith v. Mundy (1) lays down that-so 


long as the act of delivery is not completed, 
the property in the Bank of _England notes 
and the’ same rule must be held to be 


applicable to Indian promissory-notes does 


not pass where the passing of the pro- 
perty in- such notes 18 alleged to have been 
offected by delivery. This view of the law 
has not, so far as I am aware, been. doubted, 
and Ifeel myself bound to follow it unless it 
is shown that the law is otherwise on the 
point in India. The learned Vakil for the 
appellant has, however, argued that section 92 
of the Indian Contract Act IX of 1872, makes 
a difference. But it is obvious that, that sec- 


- * 


tion, which occurs in the Chapter saa to 
sale of goods, does not apply to money or 
currency notes which are -made legal tender’ 
by “statute, and as such are governed by 
different considerations, although the defini- 
tion of ‘goods’as found in section 76 would 
prima facie seem to be wide enough to cover - 
coins and currency notes. (See In the matter 
of Oaptain Michell (3). In re The Collector of 
Salem (+) and In re Mathur Lalbhai (5). 
where the applicability of the definition 
of goods in section 76 of the Indian Contract 
Act of_ 1872 to currency notes for the pur- 
pose of Chapter VII was considered.) 


Mr. Justice Miller, as I understand him, 
does not dispute the jaw as laid down in 
Smith v. Mundy(1). But he says that by send. 
ing the first halves, Arbuthnot & Co. intended 
to set apart the spe: ifie notes for payment to 
the appellant and if this intention was com- 
municated to the latterthen thé notes were 
rpecifically appropriated towards such pay- 
ment and the appellant became entitled to 
them as against the Ofticial Assignee. This 
means, I take it, that although title to the 
notes was not passed by delivery and change 
of possession, yet it must be held that the. 
appellant acquired aright to them in equity 
by virtue of an implied agreement by which 
the relationship of debtor and creditor ceased 
to exist between the parties and the debtor 
constituted himself a bailee or trustee to their 
creditor, with respect to these notes. To my 
mind there is nothing before us from which 
such an agreement can be inferred, and with- 
out evidence of some such agreement the 
original relationship of debtor and creditor 
must beheld to continne. The plain inten- 
tion of Arbuthnot & Co., was-to discharge 
the debt by delivery of the notes and not to 
hold the notes as bailees or trustees of the 
appellant. This answer meets the other sug- 
gestion that the notes were pledged as se- 
curity for payment ofthe debt, for it seems 
to me that nothing was further from the 
minds of Arbuthnot & Co., or of their cus- 
tomer than that the latter should retain the 
half notes sent to him as security. In that 
view of the facts as alleged in the oase, the 
principle’ of decision in Ranken v. Aifuro (2) 
has no application, I would, therefore, dismiss 
the appeal with costs. 

(3) 10. L R 889 at p. 341. 


(9 7 AL H. O. R. 238. 
(65) 25 B. 702. 
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Bakewell, J —In this case Miller, J., was of’ 
opinion that it -was' the intention of ihe parties 
that the oréditor .should accept the. receipt 

of the first half notes as sufficient security for 
the payment of his claim, till the other 
halves could reach him, and -that. 


ing tos pledge that they would remit the 
.second halves, which gave the creditor. a 
right in equity to: call for-delivery of the 
‘notes. 

The actual ‘Gorresponhdence ‘parece the 
patties has not been produced, and the only, 
evidence before the Court is the” appellants’ 
affidavit which states the facts as stated by ` 
Munro, J. ; 

With ‘tall respect to the learned Judge,” 
I fail to see any evidenca of .the intention 


which he ascribes to the parties, orof any. 


representation by .the. debtors that the half 
notes in their possession would ba held by 
them as. security for their debt, and in my 
opinion there is no evidenca in the case 
thas . either- party intended that the original 
simple debt, should become a secured, debt. 
“TI think that the facts show simply an inten- 
-' tion of the” creditor to pay, and of the 
debtor , to-recsive payment, in cash or its 
equivalent. legal tender, and that owing to. the 
debtor’s insolvency this intention was never 
fally carried out. 

The question, therefore, is whether the de- 
livery of-the half notes,to the creditor can 
be construed as a delivery of the notes so as 
.to pass the.property therein. I think that the 
delivery of the half notes was only one step 
towards or preparatory to the actual delivery 
of the notes, and is merely indicative of the 


intention .of the, parties to transfer, and ` 


does not constitute a delivery of the notes. | 
This was in. effect the decision in Smith v: 
Mundy (1), which in my opinion governs the 
present case. 

. With referenca to he case. of Ranken v. 


. Alfaro (2), cited by Miller, J. I may point out 


that there was in that case an: express agres- 
_ ment supported by valuable consideration that 
certain goods should bə held-_as security for 
< certain debts, and that decision is really only 
| as to the intention of the parties as contained 
in a particular correspondenca. 
ĮI agras that this appsal oe ba dismissed 
with poupa: | : ; > 


ie = Appeal dismissed, 
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: -2 CALCUTTA HIGH COURT : 
Ssconp UIVIL Apprats Nos. 1092-ro 1094 axp 
| 1199 anv 1200.0r 1907. 
November 25, 19809. - 
Present:—Mr. J ustice Holaweoa and 
- (Mr. Justice Chatterjee. 
Rajah RANJIT SINHA BAHADUR 
| DEWENDANT No. J— APPELLANT 


-t 


“ : verag 
- KALIDASI DEBI AND OTHERS —DEFENDANTH 


— RESPONDENTS, 

Ohowkidari Chakran’ land—Settlement with zemin- 
dar by Collector—8urt for possession by patnidar— 
Joinder of prayer for emecutin of deed of transfer—Suit 
for specific performance and- consequential relief—Surt 
whether maintainable. 

Certain chowkidari chakran lands ee been re- 
sumed by the Collector and transferred to the zemin- 
dar, the durpatnidar of the mouzah in which the landa 
were situate brought a suit praying that, as she was 
-ontitled to the lands, a proper deed of transfer might, 
be executed jn her favour by the zemindar defendant 
and that khas possession might be decreed to her: 

Held, that the suit wás rightly conceived, the join- 
ing of the two prayers for execution of a dead of 
transfer and for recovery of possession being in no 
-way repugnant to any rule of law. . 

Nathu valad Pandu vy. Budhu valad Bhika, 18 B. 
537 and’ Narayana Kavirayan v, Kandasami Goundan, 
22 M. 24, referred to. ` 


‘ Appeals from the decress of the District 
- Judge of Birbhum, dated May 18 and 20, 1907, 
- affirming: those af the.Sub-Judge of that dis 
trict, dated Jannary 10 and July 19, 1906. 
Dr. Rash ‘Behary Ghose, Babus Basanta 
ers ar Bose, . Satish. Ohandra .Ghose, Priya 
Sankar. Mozumdar, Hamendra ` Nath Sen and 
Sridhar Das Gunia: ‘for the Appellant. 
.~Babus Dwarka Nath Ohakravarti, Jogendra 
Nath Mukheni, Ram Ohandra Mosundas 
Sarat Kumar Mitra.and Tarak Chandra Chak- 
ravarti, for the Respondents. 
Judgment.—tThe defendant No. 1 is 
the zamzndar of a certain mouzah called Kay tha. 
now in the. district of Birbhum. Defendants 
Nos. 2 and 3 are the p1inidare and plaintiff is 
. the dur patnidar of thesaid mongah. Subsequent. 
“ae to the craation of these tenures, the Gov- 
ernment-rasumed the chowkidari chakran lands 
of the mongah under Act VI of 1870 B.C. and 
made a transfer of thesameto-defendant No. 1 
under section 50 of the said Act. on -several 
dates in 1898, 1899 and 1900 ata total jamu 
of Rs. 215 and defendant No. 1 made raiyati 
settlement of the said lands with defendants 
Nos. 4—-18, who are in possession.The plaintiff 
brings this suit on the allegation that the da- 
~ fendant No. 1 having transferred all his 
rights in respect of the mouse to the painia 
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dars andithè painidars having similatly trans- 
ferred aall their ‘rights’ to the- dur-patnidars, 
subject of course to 'the payment “of the res- 
pective head. rents; sheas dur~patnidar was 


“entitled ‘to khas- possession of: the said lands 
- ab-thejima payable to the Collector. She” 
“prays that she” may, recover. khas possession 


and Lhat proper deeds of transfer may ba exe- 
cuted in her favour by- defendant No. 1. The 
‘Subordinate Judge gave a:décree.for recovery 
‘of possession with mésne profits from date of 
decree “but 'Jefb'to a” future suit the determi- 
nation-0f the terms,on which the plaintiff 
xvas to hold the lands. 
‘Judge of Birbhum has upheld the decree of 
the Subordinate J udge and in’ second appeal, 
“jb is- contended on, behalf of defendant No. 1 
(1) that the suit has been- wrongly framed, 
it ought to have been one for the specifie per- 
formance of a contract pure and simple with- 
out- any prayer for possession and that it 
should be dismissed: on this ground alone: 
and (2) that the’ suiblis barred by limitation. 
In suppart of the first ploa the learned 
Vakil for the appellant contends, that defen- 
dant No, 1 had. no title in the disputed lands 
before the. transfer by the Collector and he 
-could not, therefore,: have made any valid 
transfer of the same atthe time.of the’ patni 
nor on the same ground could the -patnidar 
transfer any title to the dur-patnidar, that.the 
-jural relation ‘created by the patni and the 


durpaini leases, in_respect of the disputed land, - 


“was no mare than -that of a mere -agreement 
to grant, contingent upon a subsequent trans- 
fer and this -agreement -must be specifically 


- enforced before the plaintiff could havea title 


which.would entitle her ito ‘treat. defendant 
No. 1 or his lessees as trespassers :and to'sne 
for recovery of possession. Hoe relies upon 
two ‘cases as supporting his contention 
Rant. Singh v. Radha Charan Ohandra (1), 
- Kashim Shetkh v. ' Prosuno., Kumar. Mukerjeg 
{2).° It-is conceded that the former case has 
“been dissented from in a later case that of 
Banwari “Mukunda Deb v.: Bidhu Sundar 
Thakur (3), and.the latter case distinguished 
by one Judge and dissented from by another 
in the case of Kaz Newaz Khoda-v. Ramgadu 
> ‘Dey (4), and it ig contended that a réference 
Neer to be made to the Fall Bench in conse- 

“ (1) 340. S64. ene GAGs 

RA 83 0. 596; 10 O. W. .N.:698. 


8 85 O. 848 ; 7 O. L. J. 439 ; 1 0. W: N. 4807 
WA N 4 201 ; Š O. L. J. 3 


Gg 
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“The second grohnd: 
“The 
learned -Vakil for the respondents contends: 
that the suit is rightly- conceived in tthas 
it does -contain.a prayer for specitic relief by 
way of execution of a proper :déed of settle 
ment and-contams «further prayer . for eon: 
sequential relief by way of possession; so that ~ 
even if.theright-view of the law iwéré .thati. -. 
enunciatedimthe case of Ranjit- Singh v. Radha ` 
Oharan Ohandra (1). there is no defect in-the 
form -of the‘suit,and no-reference.to the: Full 
Bench is necessary. he also contends that if 
that view is not right stil his- guitsis wall- 
conceived in-that he prays ‘for recovery of 


quence of .this .conflict. 


- Possession as his main relief ana the: other 


reliefs as ancillary thereto. vos. 1 fe 
` We have .carefully considered “ele taint : 
and we-have no doubt itis. rightly :cénceived 
in either view of the law. “We do not think 
that the joining of the two prayers for execu: 
tion of a deed of transfer and for recovery 
of possession is in.any way repugnant:to any ` 
rule of law. In ‘the :case-rof Nathu valad 
Pandu y. Budhu:valad Bhika (5), Sir -Charles 
Sargent, Q. J. .held-thataclaim to possession 
on the contrast might be “barred by sectiomr 
43, Civil Procedure Code, as not included im 
a-previous. suit for specific pèrformance` ibut 
a suit for ‘possession based on the deedof sale _ 
executed as a result of the suil ‘for, spepifia ` 


-performanés was ‘a different icause-of action 


and was not so barred. The Madras High 
Court, in the case. -0f Narayana Kavirayan v; 
Kandusamt Goundan (6), held that a-separate 
suit-for possession -would be barred as -th>. 
right to possession arose at the same time as: 
the right to the conveyance. Although Sir. 


‘Charles Sargent in the Bombay case held that 


the conveyance gave a fresh- cause of action 


fora suit for possession he also. held’ that 


there-was a claim to possession on‘ the coni 


_ tract which was barred by section 43, Civil 


Procedure Code, so that there is no conflict. 
between the said two cases as to.there being. 
a cause of action for -possession-on the cone 
tract, which ought to be impleaded in the: 
suit for specific performance. In this view? 
of the cases it is not necessary in this.case ta» 
consider whether there is a fresh cause ‘of: 
action on the. -conveyance and a fresh suit: 
for recovery.of possession woald. be maintain- 

able. It is sufficient to say that in this case: 


the prayers are rightly joined and both the 
(8) 18. 687,. `. (6) 23M. ah 
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f contract were’ decided ` on the'facts “by” the. 
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KASHI RAN Y. AMRI, 
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above Gages. “sipport this view.. 

The’ suit, therefore, is not liable to'be dis- 
missed on the ground that thera is“ no aduse 
of action for recovéry of possessio: . 


It is contended, howsver, that had the par: 


“ANDANG Ass. | 
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‘in this anit on thie pringiples’ inid ‘down dn 
that decision. ' We | think that “all that” 


55 keh 
necessary “18 to remand the C338 to, him now, 


ties gone to tridl on the issus of specific’. 
‘performance, the défendant No. 1 ‘would havs` | 


been ina position to “prove by evidence that 


he.had given notica of refusal long before. 
The question of. limitation in a suit'for speci- 
fie performance was ‘not’ considered-in the 


Court of first instance but itis clear ‘from the, 
judgment, of the lower appellate Court that’ 


-the. plaintiff did put in documentary evidence : 


` to show that the demand ‘and: refusal were. 


within ‘time ant there appears to ‘have been - 


no reason why the defendant No. I shonld, 


not: have put in -rebutting evidence showing 
& previous refusál if there was one. The 
necessity for bringing a suit’ for specific per- 


‘formance ag a condition precedent. to any re- — 


lief was never pressed until the case -was 


being argued before us and we do not think 
- that any such’ question arose in the lower 


Courts.:or that the lower appellate Court 


committed any error ‘in law in deciding aS ib 
_did on the materials “before it, 
of limitation: and the questioa of pz ivity of 


~ lower. appellate Court and the appellant now 
wishes to. have a remand to make a new case 
on the facts as regards limitation-to a suit 


for specific performance, because it is possible, 


that if-a Full Bench decided that such a 


been open to.him in the Court of first in- 
‘stance, This. we cannot allow. Another con- 


tention upon which jit is. sought to obtain a 


The question . 


te 


< suit was imperative such a defence might have. ` 


reference to a Full Bench inthis case is that - 


if a auit for specific performance is impera- 
tive.and if this is regarded as such a Bait, 
- the conditions on which the transfer is to be 
“made must.be decided in the suit itself. 


was raised inany form inthe lower appellate 
‘Court but it-is admitted by the learned plea- 
der for the respondent that the conditions on 


_ which the transfer should be made are laid 


Ib ` 
does not appear - ‘to us that this quéstion 


down in. Hari Narain Mosumdar v. Mukund - 


Lal Mundal (7); as matter of law and we are 


of opinion that the learned. Judge in the- 


“Court below should, in any’-case, whatever 


_ ° view -of. the law be taken, decide the conditions 


_ 


(7) 40. WN Bld 


eae. T 


* 


Pi 


the ka a ; 
oe ae is admitted that the sama, Tasalli y si 


follow the analogous Appeals No 05. 1095, "109% 
11199,°1200. 
- We allow no costs” in thesp appaals val the 
‘appellants must pay the costs in ‘the lower 
Ohne: ; = 
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ALLAHABAD HIGH COURL. ` 
, First Civin AvrPRAL No. 191 OF 1905 

_ January 5, 1910.” `. 

Pp ‘eset: —Sit John Stanley, Kr., 

` Chief Justice an! Mr. Justice Banerji i 
AASHI RAM anp OTHEB3—-PLAINTIFRs | 
APPELLANTS 

VETSUS 
Miisammat ‘AMRI AND orners—Depenpanrs 


—RESPONDENTs. 


Hindu Law—Acquisition by female by ante 
-‘possegsion-—Stridhan—Inher tance. 


Property acquired by a female by-advrerse posses- 


SUIR aa A 


m 


¢ 


nee 


“sion is her strudhau, and passes as such to her heirs 


Brij Indar Bahadur Singh v. Rani Janki Koer, 6 I. A. 
1;10.L R. 818; Mohim Chander Sanyal v. Kashi Kant 
Sanyal,.2.0. W-N. 161, followed. 


First appeal from tbe decision of the Sub- 
ordinate Jadge of Aligarh, dated the a 
June, 1908. 

Mr, Durga Oharan Banerji, for the Appel 
lants. 

Mr. J. A. Ohaudhuré, Gath Mr. M. L. Agar- 
wala and Mr. .Gobind Pi ‘ashal), for the Re- 
spondents. 

Judgmént.—This appeal arises out 
of asuib ito recover possession of property 
which formerly belonged to ong Gangadan, 


Gangadan was one of the'two sons of Sali¢ 
Ram, ‘Shed Lal baing the other. Gangadan 


a t 


- 


“had a son named Khushal Ram, who died in 


his father’s life-time, leaving a widow Musam- 


‘mat Ishri,. -him surviving. The other son 


of Salig Ram, namely, Sheo Lal, had a son 
named Narain Das and his wife was one Mus- 
aminat Amri, a defendant in the suit. Ganga 


-dan died in the year 1882 or 1883 kn 


his danghter-in-law Musammat Ishri him 


f surviving, who upon his death entered intb 


possession of his property . and continued , in 
posseasion until tha year 1899 when she died. 


pd 
~ 
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It ba been found by the Court below, and 


there is no controversy as to this, that 
‘Musammat Ishri acquired an absolute title 


‘ to the property of Gangadan by adverze pos- 


'~ghip to Musammat Ishri. 


session. The plaintiffs claiming to “be the 
nearest reversionary heirs of -Musanmat 
Ishri instituted the suit ont of which this 
appeal has arisen for recovery of possession 
of the property. -The Court below has dis- 
missed. their claim ou-three grounds. First of 
all the Court held that the suit was barred by 
limitation, it not having been brought within 
‘12 years from the death of Gangadan.- The 
learned Subordinate Judge was of opinion 
that the plaintiff’ s claim was as reversiouary 
heirs of Gangadan for the recovery of his 
property but upon a perusal of the plaint it 
will be seen that their claim was not based on 
their heirghip to-Gangadan but on their heir- 
In the third para- 
graph of their plaint the plaintiffs say that 
they are the heirs and next reversioners of 
HMussammat lshri and are entitled to the 
possession, of the property in dispute. Mus- 
ammat Ishri having acquired title by adverse 
possession ib passed upon her .death to’ her 
_ heirs, whoever they may be, as her stridhan. 
' She died in 1899: and the present: suit was 


„instituted on the;8th of May 1906, that is, 
The f 


"within the period of 12 years. 
learned Subordinate Judge thinks that pro- 


-porty acquired by a female by adverse posses- ' 


sion is not her stridhan but this is contrary 
to.the views expressed by their Lordships of 
“the Privy Oouncil in the case of Brig Indar 
Bahadur Singh v. Rant Janki Koer 1) and 
also contrary to the decision in Mohin Ohander 
Sanyal v. Kashi Kan Sanyal (2) (see also the 
oe of this Bench in the case of Balwant 

Singh v. Musaminat -Ram Dei, Second, 
‘Appeal No 414 of 1905, decided on the 7th of 
December 1906, which hag not been reported). 
It is clear upon the authorities that property 
so acquired bya female is her stdhan and 
‘as such séridhan passes to her heirs. 

Then the learned 
was of opinion that the 
by section 43 ‘of the former Code of 
Civil Procedure for these reasons. 
‘Musammat Amri,, the widow of Narain Das, 
enteréd into possession of her husband’s pro- 
“perty upon his death. She made a gift of 


‘portion of itto one Gopal Bake Wherenpon 
ee A.1; 10. L., BY 818, 
» (2)20, W. N 161. l 


suit was barred 


to La 


| 


Subordinate Judge ` 


the plaintiffs claiming to be the, reversionary 
heirs of Narain Das iñstituted'a suit to have 
this gift in favour of Gopal Sahai set aside as 
against them. The gift was set aside on the 
ground that Musammaé Amri had only A 
“widow'g life-estate and was not entitled to . 
dispose of the property of Narain Das beyond 
her life-estate. The Court below was of 
opinion that the plaintiff in that suit ought to 
have claimed the property which they seek to 
recover in this suit but in this the learned 
Subordinate Judge is clearly in error. ` The 
claim in the former sait to have the deed of gift ° 
get aside was basedon a distinctcause of action. . 
Tt was not incumbent on the plaintiffs in it to 
join a claim to recover the PADAN owned by” 
“Musammat Ishri. ; 
The preliminary grounds, therefore, upon 


which the Court below dismissed - the. 
suit are untenable, and ‘it will be ~ 
necessary, therefore, to. remand the suit 


to that Conrt for trial upon the merits. 
We accordingly allow the appeal, set aside the » 


decree of the Court below and we remand the . 


anit to that Court under the provisions ofOrder ` 
41, Rule 23 of the Code of Civil Procedure with 
dicections that it be re-admitted i in the file of f 
pending suits and be disposed of according to, 
law. The appellants will have the costs of 
this appeal in any event including fees in 
this Court`on the higher scale. All other- 
costs will abide the event. : 
_ Appeal allowed; care remanded. 7 
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ALLAHABAD HIGH COURT. |, 
Fst Civit Appgat No. 49 or 1908- 
. December 20, 1909. 
. Present:—Sir John Stanley, KT., 
Chief Justice and Mr. Justice.Banerii. | 
DEBI MANGAL PRASHAD SINGH— 
PLATNTIFP— APPELLANT l 
. versus ` i 
“MAHADEO PARSHAD SINGH AND ’ 


OTHERS— DEFENDANTS — RESPONDENTS. 
Hindu Low—Mitakshara—Inheritence— Mother's 
share— Partition among song—Stridhan. 

According to the Aitakshara, the share, which the 
mother in 8 joint Hindu family obtains on partition of 


- the joint family property between the mother and the 


gons, becomes the mother’s stridhan, which devolves , 
on her death upon her own heirs and not upon the 
heirs of her husband. 

Chhiddu v, Naubat, 24 A. 67; Gambhir Singh v. 
_Makraddhuj, 4 A. L, $ 673 ; AW. N. (1907) 206 
followed. 
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Sheo Shanker Lal v. Dæ; Bahai, 25 A. 453 (P; C.); 
TU. W. N. 831, distinguished. 


First appaal fram the decision of the 


Subordinate Judge of Gorakhpur, dated, the 


L4th of Dacember, 1907. 
Hon?ble Mr. Bunder Lal, for the Ki pelak 


Mr. O'Conor. (with him Ge Ohaudhuri and. 


Hon’ble Mr. Moti Lal), for the Respondents. 


Judgment.—the question raised “in: 


this’ appeal appears to us to be ‘concluded by 
the decision in the case of Ohhiddn v. Naubat 
(1). The facts ara these. O1 the 4th of 
- January, 1893 the plaintiff, who was then a 
minor, instituted a suit by his mother Musan- 


mit Dharamraj Kunwari as ` guardian for, 


partition of thə estate to which he and the 
defendants wera jointly entitled. In that 
case Musammat Sahibzid Kunwari, the grand- 
mother of the plaintif, applied ander section 
32 ofthe old Code of Civil Procedure and was 
made a defendant in the suit.” According 
to the allegation contained in par graph 
6 of the plaint in this cise, the ontire family 
property was, by -a decree of the 22nd of 
January 1894, which was upheld by-the High 
Court on the 12th of June 1895, divided into 
four equal shares of which one share. was 
allotted to the plaintiff, one share to Sahibzad 


Kunwari and one share each to Mahadeo’ 


Singh and Sitla Bakhsh Singh..The plaintiff 
13 the grandson of Gaya Prasad Singh whose 
widow was Sahibzad Kunwari. Gaya Prasad 
‘Singh left three sons, namely Sheo Prasad 
Singh, the father of the plaintiff, Debi Mangal 
Prasad Singh and two othersons namely, the 
before named Mahadeo Prasad Singh and 
Sitla Bakhsh Singh. 

The suit out of which this appeal has arisen 
is concerned with the one-fourth share which 
in the ¢arlier suit was apportioned to Sahib- 
z3d Kunwari, she haying died on the 9th of 
November 1900. The plaintiff claims to be 
entitled -to one-third of that share. The 


- defendants, Mahadeo Singh and Sitla Bakhsh 


Singh, resisted the suit on the ground that the 
share, to which Sahibzad Kunwari was entitled, 
was her stridhan and according to the rules of 
‘the Mitakshara they as -her nearest relatives 
were entitled to it. The Court below ‘decided 
in favor of the defendants: “and dismissed: the 
plaintiff's claim. 5 

The present appeal has baen Galis and 
the contention of the learned advocate for the 
wun ala is that aana a recent raling 


(1) 3 


-`of the Privy Gasal we must hold that the 


decision in the case of Ohhiddu v. Naubat (L) to 
which we have reférred, must be traated as 
overruled. This was a decision of a Bench 
of this Court to which one of us was a party. 
It was to the effect that necording to the 
Mita‘shara the share, which the mother in a 
Joint Hindu family obtains after the death of 
the father on partition of the joint family 
property batween the mother and the sons, 
bacomes the mother’s st; idhan, which devolves 


on hòr death upon her own heirs and not upon 
- the heirs of herhusbind. The question in the 


Case ADpears to have baen carefully considered 
and the valing has been followedin several 
later cases including the case of Gambhir 
Singh v. Makraddhu? (2). In this last 
mentioned case it was contended that, having 
regard to the ruling of the Privy Conneil in 
Sheo Shankar Lal v. Debi Sahai(3), the rulings 


of this Court must be deemed to be of no 
‘authority, The ruling in question 18 nob a 
ruling upon the point which is now bafore the 


Court. What their Lordships in that case 
held was that under the Hindu Liaw of the 
Bonares’ School property, which a woman has 
obtained by inheritance from n female, is not 
her stridhun in such a sense that on her death 
ib passes to her stredhan heirs in the female 
line to the exclusion of males. This is not the 
qnestion which is bafore us. Some of the 
considerations which arise in that case may 
have a bearing upon the point before us. The 
question is by no means frae from difficulty, as 
has been pointed ont in the case of Chhiddu 
v. Nanbat (1). We think that we ought 
to abide by that decision unless and until 16 
is reversed by their Lordships of the Privy 
Council. We do not think that we oughtto go 
bahind itand we, therefore, dismiss this appeal 
with costs-including fees in this Court on the 
higher scale. 


‘Appeal esa 
(2) 4A. L J.678; A. W. N. (1907), 203. 
(3) 23 A. 433 ; 7 O. W. N. 881) 


210 
“MURLIDHAR Y. GOMA, 
ALLAHABAD HIGH COURT 
Execution Seconp Crvi- ArreaL Nor aag 
~ or 1909. 
January 6, 1/10. - 
| Present:—Sir George Knox. Kr., Judge and 
Mr. Justice Karaniat Husain, | 
MU RLIDHAR—Decrez-HoLpER— 
API ELLANT ` 
i versus 
Nana GOMA.—-JUDGMENT-DEBTOR— 
RESPONDENT. - 

Execution of decree—Order to sell properties tn certain 
‘order—Subsequent application not to sell property 
‘in_that crder—Res judicata. + 

‘Where upon_ an. objection to an application for 
‘execution of-a decree, an order was made directing 
- that the properties affected by the decree should be 
sold in a certain: “order: Held, that the same question 
could not be re-opened upon a subsequent application 
for execution Oof-fhe: same decree. 

Nngeshar Prasad Singh v. Sri inivee Pande, A. W. N. 
` (1891), 33, followed... 

Muhammad. Ismail, v Wazir Ali, 4 A L J. 400; A. W. 
N.(1907)163; Behari Ial v. Majid Ali, A.W.N. (1897). 
29, referred to. ` ~ 

Execution second appeal from the decision 
of the District Judge of Agra, dated 6th 
> Febrnary, 1909. ` 

-Dr. 
lant. 

Mr. Benode Behar y, for the Respondent. . 

J udgment:—This second appeal arises 
out of execution proceedings consequent upon 


+ 


a decree obtained under -section 88 of the ` 


Transfer of Property Act: Part ofthe pro- 
perty covered by the decree-was purchased by 
one Afusammat Goma, ‘respondent, after the 
decree had been passed. In due time an order 
absolute was obtained by the deeree-holder 
:. and on his proceeding to get the Court to sell 
the property, Musammat Goma putinan appli- 


cation asking that'the portion of the property. 


which has been purchased by her and which 
is known and described as lot ‘No. 1 might be 
brought to sale after the portion held by the 
original mortgugors, which was known and 
marked as lot No.2 had been gold. The 
application made by her’ was allowed by the 
Court-on the 80th of July 1908. In the 
meanwhile other litigation was proceeding and 
the result of that litigation was that it was 
held that the mortgagors Munni and Chunni 
had no title. The decree-holder` again asking 
for the sale ofthe whole ofthe property covered 
by the decree, Musammat Goma. applied and 
prayed for the same relief which shehad made 
in the previous application. The lower appel- 
date come held that it had no Y but 


Pd 


INDIAN CASES. 
COLLECTOR OF SHAHJAHANPUR v. EUKI BEHARI LAL. 


The case was covered i in’ 
‘its opinion by the ruling in Nageshar. Prosad, 


ee 


Satish Chandra Banerji, for the Appel- 


l the decree held 


[1¢10 


to allow her prayer. 


Singh v. Srinivas Pande (1).' The learned + 


Advocate for the appellant tries to distinguish = , 
that ruling from the present case on two | 


grounds, one being that in the case of Nageshar’ 


Prasad Singh v. Sriniras Pande (1) the decree " 


was @ simple money decree and not a decree 
under section 88 of the Transfer’ of‘ ‘Property 
Act, and secondly, ‘that the order obtained ‘in 


ey case was an ex parte order and cannot be 


held to be an adjudication between the parties ` 
of the objection raised therein. He further 


‘contended that ihe principle of res-judicata 


which he admitted fully applies ‘to’ execution , 


. proceedings, didnot apply to matters of pro- ' 


cedure such as'the order in which the property” 


“should be sold. ` He directed our attention to, 


the case of Muhammad Ismoil v. Wazir Ali( 2), 
We have examined these cases. Wethink that 


the case before us is covered by the ruling ïn.. 
- Nageshar Prasad ingis v. 
(1) and that the case of Bihari Lal v. Majid ` 


Srinivas “Pande ` 


Ali (8) is also tô the same effect.’ The result is 


ta? 


4 


thatthe appeal fails and is dismissed with’ 


corts including in this Court fees on the ` 


l ‘higher scale. 


Apreal dismissed. 
(1) A W.N. 803) 7 
(2) 4A.1 J. 4C0; Ar ae a (1907) 108; 
NAUN 29: 





ALLAHABAD ‘HIGH COURT. 
EXECUTION First Crvin APPHAL No. 213 
or 1909. 


January 18, 1910. Sers 


Present:—Sir George Knox. KT., Judge; 


and Mr. Jnrtice Piggoit, 


Tse COLLECTOR or SHAHJAHANPUR 
AS MANAGER OF THF ( OURT OF WARDS OF THB 
Estats or KUAR BUDHPAL SINGH— 
J CDGUENT-DEBTOR—A PPELLANT 
Versus p % 
Lala KUNJ BEHARI LAL—DEcrEE- 
HULDER—— RESPONDENT. 


Kesan Denen wnterpretation of-— Res judicata— ak 


Cuil Procedure Oode (Act Y of 1808), ss. 62, 53, 
Appucantity of 
In oxecution. 


judgment-debtor but that it could be enforced only, 


-against the property which had come to him by way of - 
inheritance: Held, that on a gubsequentiapplication for ` 
execution of the same.deciee, made after the passing -. 


of Act V of 1608, it could not Le said that _the decreg | 


Na ar sa - the Court: executing, - 
at the decree, as it stood, eculd not . - 
be enforced against the ancestial property of the | 


` 


Vol. y] 


~ 


INDIAN Asis, 


. O11 


P as tof ` pee M 
GOSWAMI KRISHNA CHANDRA DEO U, DURGA PANDA BHATTACHABRJI 


was enforceable against the ancestral property, that 
tho interpretation of-tha dəcreo had bacome res 


judicata between the parties and that tho alteration- 


in law, as contained in sections 62 and 53 of Act V of 
1993, did not affact the question. : 


Execution first appeal from the decision 
of the Sabordinate Judge of Shahjahanpur, 
dated the 30th of April 1909. 

Mr. Ryver, for the Appellant. _ 

Hon’ble Mr. Sundar Lal, for the Respondent. 

Judg ment.—this appeal in an execu- 
tion case arises out of the following facts. In 
April 1902,.Kanj Bihari Lal, respondent in 


' this Court, obtained a decree against Kunwar 


ya 


Mohendra Singh and Budhpal Singh, the son 
and grand-son, respectively, of Raja Narain 
Singh in respect of a debt incurred by the 
said Raja. The deoree-holder in the year 
1902 sought to execute this decree by attach- 
ment and sale of 2 village which was found 
to be ancestral property of Raja Narain Singh. 
The Court executing the decree held that the 
decrae,.a3 it stood, was incapable of enforce- 
ment against the ancestral property of - the 
original debtor, bat only against property. in 
the hands of the judgment-debtors by way of 
inheritance from Raja Narain Singh, and not 
by-wayof survivorship as members of the 
same joint Hindu family. This decision was 


acquiesced in by the decree-holder, who in 


fact made an ineffectual attempt to obtain a 
review of the decree from the Court which had 
passed it. In the month of March, 1909, the 


decree-holder again took out execution against. 


property which was the ancastral property of 
Raja Narain Singh. He cisims to bo entitled 
to do this becyuss of the provisions of section.s 
52 and 53 of the usw Code of Civil Procedure, 
Act V of 19933. We ara of. opinion that 
these provisions -do not help him. In the 
decrees of April, 1902, Kunjbihari Lal was 
expressly given the right to recover certain 
money from such property as might'have passed 
to his only jadgment-debtora by way of inheri- 
tance from Raja Narain Singh. The decree has 
been interpreted in this sense as batween the 
parties, and that interpretation has become 
re; judicata between them. The subsequent 
alteration in the law ‘can have no effect as 
regards this question, namely, what did the 
Oourt which passed the decree intend to give 
to the -decres-holder,and what rights were 
actually given him by the said decrae? We, 
therefore, are of opinion that this appeal must 


prevail. . We set aside the order of the lower 


Courtand dismiss the application for execa- 


‘tion, The-appellants will gat their costs 


throughout, which will, in this Court, include 
fees on the higher scale. 
Soe i Appzal allowed. 
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ALLAHABAD HIGH OOURT. 

SROOND Crvin ApreaL No. 97 or 1909. 

- Jannary 3. 1910 

Present.—Mr Jastics Karamat Husain. 
GOSWAMI KRISHNA CHANDRA DEO 

—-PGAINTIFF—APPELLANT 
i versus 

DURGA PANDA BHATTACHARJI— 


-DEFENDANT-—RESPON DENT. 
Gwil Prosedure Code (Act XIV of 1882), ea. 111, 
216—-Set of —Whether claimable where no money is due 
to the plamteff. 


A plea of set-off can succeed, even where no money 
is found due to the plaintiff A 

Ramjiwan Mal v Ohand Mal, 10 A. 587, followed. 

Stooks v. Taylor, (1879-80), b Q. B. D. (x. B.) 569; 
4J L J. Q B. 687 ; 43 L. T. 200; 29 W. R. 49; 4144. 
P. 743, Alisri Lal v. Banaras Das, A.W.N.(1908) 111; 
3A. L. J. 283, referred to. 


Second appeal from the decision of the 
District Judge of Agra, dated the 7th De- 
cember, 1908., 

Facts.—Tho plaintiff, a zamindan; 
brought this suit against his karinda for rendi- 
tion of account and forrecovery of the balance 
due to him. “fhe defendant pleaded that the 
accounts had been, vendered to the plaintiff 


‘and that instead of anything being due to, the 


plaintiff asam of Ra. 292-1-9 was due from 
him. The Ovuré of first instance decreed the 
plaintiff’s. suit and held that a sum of 
Rs. 637-7 was due from the defendant. The 
District Judge, however, on appeal dismissed 
the suitand found that a sum of Rs. 121-6-3 
was due to the defendant. He decreed that 
sum in favour of the defendant. The plain- 
tiff preferred an appeal to the High Court. 
Me. Peiro Lal Banerji, (for Dr. Satish 
Ohandra Banerji), for the Appellant. 
. Mr. Chauthri, for the Resp mdent. 


Judgment.—tThe learned Vakil for 
the applicant argues that in the circumstances 
of the cise the lower appellate Court had no 
jarisdiction to pass a decree in favour of the 
defendant inasmuch as his claim was not 28 
set-off. > A set-off, according to the argument 
of thelearned Vakil, arises in those cases only 
in which ragam of money is found due to the 
plaintiff. If no‘sum i3 found’ to be due to the 


plaintiff, no question of set-off can arise be- 
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causo for the existence of a set-off, under tho 
provisions. of sections 111 and 216 of the. 
- Code of Civil Precedure, Act XIV of 1882, 
the existence of a sum of money in favour a. 
- the plaintiff i is necessary. -He relies on Misri 
Lal v. Banarsi Das (1). I am unable to 
accede to this contention. - A plea of set off is 
undoubtedly available: ‘where the claims on’ 
both’ sides are in respect of liquidated debts or 
- money demands which can ba readily. and 
without difonlty ascertained ” (Stooke 
: Taylor _(2)). |. The case relied on by 
_the learned Vakil for. the applicant does not. 
lay down that 4 plea of set-off can be claimed 
in those cases only in which a sum of money | 
is found due to the plaintiff. kamiwan M al 
v.: Ohand Mal (3) is'in favour of the view. 
that with reference to'the facts of the case 
béfore me, the claim bythe defendant was a 
set-off and was rightly decréed by the Court 
below. ‘This application for revision, therefore, 
. fails and i is dismissed with costs alad in 
this Court fees, on the higher’scale. 


Appeal disamissed. 
Q) AWAN, “(1808),"p. 111; 3 A. Ti. J. 233.. 


(2) (1879-80) 5.Q. B. D. (nis) 569 abp. 575; 49 


, L,7.Q B. 857 ; 43 L. T. 200 ; 29 W. R. 49; 44 J. P. 748. 
(8) 10A. 687. uo 


ALLAHABAD HIGH COURT. : 
` Sgcoxo Orvin APPBAL No. 772 or 19.8. 
a January. 8, 1910. l 
EN ” Present: :—-Sir John Stanley, KT., 
Chief Justice and Mr. Justice Karamat 
= * Husain. 
KANCHAN SINGH AND ANOTHER— 
- PUATNTIFFS— A PPELLANTS 
| versus 
MANI RAM—Derenpant—Rusponvent. 
7 Pre-emption——Wajib-ul- arz—Oonstr uction — Custom 
_ or cantract. 
"The heading ‘of the clauso dealing with pre-emp- , 
-tion in a wajib-ul-arz ran as follows: 
“Riwaj hug shufa wa dastur dwaj sani” 
In the body of the clause it was A 
-~ “Ab tak koi mugdama haq-shufa ka daw nahin hua. 
; Amda ko jas: rakhna-hag shufa ka humko mangur 
a wai.’ 
Hi Held, that the document recorded -a contract. . 
: Tasadduh -Husain v. Altaf Husam Khan, A. W. N. 
- (1908) 21; 5 A. L. 4. 470, followed. 
Hasani Lal v- Durga Parshad, 6 Ind. Cas, M4, “dis. 
tinguished. | 
Second appeal from the decision of ike 
Subordinate Jadge of Barely, dated. the 12th 
of June, 1908. : 
Facts.—The plaintif aid the vendor 
. Were 00- sharers i in a village; named’ Pholasi,. 


+ 


NY a 


‘and’ the véndeo was a stranger. Tho plointiffa ; 


~ 
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diod birna: emption basing their claim’ on the | 
. following terms of a wajib-ul arz: 

Zikar intiqal hagiat baraye bat wa rehn wa 
hiba wa wirasat wa rewaj hag shufu wa gaeun 
tzdwaj sani, 

Kuch haquit rehn nahin hat ainda har Han 
dar ko apne juz wa -kul hangus. ke smbikal . ka 
akhitar hai; ab.tak koi mugdama hag shufa ka 
dair nahin kade ainda ko jari rakhna hug #huf 
“ka humko manzur has, jo hissadar apni hagiut | 
. farokht karna chahega to awal badast bara lar. 
haqiqi jo- samil- zamindari ho badhoo pas 
hissadar patti bahalat inkar unke pas-hissadar 
digar patti-agar woh na len to jiske hath chahega - 
` farokht karega: 

The Munsif fonnd that the document was 
a record of custom and hence-: decreed: the 
suit. The Subordinate Judgé on` appeal 
found that it was “a record of* contract not- 
custom. 

The plaintiff appesled 7 a High Gui. 

Mr. Sital Prashad Ghose, for the Appellant: ` 

Judgment.—this case appears to us 
to be undistinguishable from the- case of 
Tasadduk Husain Khan v, Altaf Husain Khan ` 
(1) which was decided by this Bench.” The” 
_ learned pleader for the appellants-endeavours - 
_ to distinguish the bwo cases and he also relies 
upon a recent decision Hazari Lal v. Durga 
Parshad (2), decided by a Bench of which 
one ôf us was a member ‘In that case it was 
‘argued that the case of Tasadduk Husain Khan 


v. Ali Husain Khan and Altaf Ale (1), was 


not distinguishable from the case before the ~ 


- Court butit was pointed out in thé, judg- 


` ment that the language used in the wagtb- 
ul-arzes in the two cases was, different in an 
important respect. . In‘ the wajcb-ul-arz then 
before the Court the clause as to pre-emption- 
ran in the following terms: | Ainda ho jari ` 
-rakhna rtwaj shufa ka hamko manzur haa” 


.In the wajib-ul-arz in the case of T asadduk ` 
` Husain Khan v. Ali Husain Khan (D), the l 


words are “ ainda ko jari rakhna riwoj hak * 
shufa ka manzur har’. Inthe judgment the 
importance of the’ introduction of the word 
hag between swa “and shufa is” pointed out. 
We find the following comment ‘in the judg- - 
nent :— “Now the wajib- ul-arz referred to in 
the case of Tusadduk Husain Khan v. Ali 
Husain Khan (1); does differ in one material- 
respect from the wjéb-ul-arz before us, Bes. 
tween the words riwaj and shufa. there comes - 


(1) A. W. N. (1909) p. 121; 8 A. D. J. 470, 
{96 Indi Cas. Lik 
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in {he important word hag’. In the case 


now before us reliance is placed upon the. 


` lahguage of. the heading of the 
clause dealing with .. pre-emption which 
rans as follows :—" Riwaj hag shofa wa distur 
tzediwaj. sani.” Ibis conténded that “serong” 
properly translated is custom and that, there- 
fore, we should treat the subsequent language 
of the wajib-ul-arzin which the parties express 
their desire to continue the right of pre-em- 
tion shows that a pre-existing custom existed. 
We do not, so interpret these words. The 
proper translarion we think is “ Currency or 
practice of the right of pre-emption and 
-custom as to re-marriage’”’. We are anable to 
distinguish the language of the tw tb-nul-arz in 
this case from that in the earlier case decided 


by us and must dismiss this appeal, Woe ac- - 


cordingly dismiss it -but without costs as no 
one appears to represent the pegspondent. 
f Appeal dismissed. 
E BOMBAY HIGH COURT. 
ORDINARY ORIGINAL CIVIL JURISDICTION - 
Sum No. 871 or 1909. - 
December 17, 1909. | 
-, Present:—Mr. Justice Beaman. 
ADVOCATE-GENERAL or BOMBAY 
a — PLAINTIFF a 


t 


Tur 


- 


VETSHS 


HAJI ESMAIL HASSAM—Deraypaxr. 


, Mumcipal Act(City) (Bomb. Act IIT of 1888), as. 64, ~ 


HIA and 849B—Construction of section’—Height. of 
busldingsz—Commissioner’s  pouers—-Civil Procedure 


Code (Act F of 1909) ,3*. 79,91—Public nuisanse—Actual > 


nutsance—Constructive mnuisance— Specific Relief Act 
(I of 1877), +. 88 (k)— Mandatory anjunction-—Discre- 
tion of Court—Advocate-General in India--Attorney 
General n England— Advocate-General’s  powera— 
Suit in respect of public constructive nutsance—Kaceasive 
remedy—Venaltous sust—Pouer of Court to -refer back 
suit— History of Advocate-General’s powerstraced. __ 
-A very natural way of construing sections. 349A 
and 349B of the Bombay ‘City Municipal Act would 
be totake the words “except with the written per- 
mision of the Commissioner” out of section 849A 
and apply them not only to the special case.mention- 
¿d'in that section but to cach of the following cases 
provided for : in section 849B. Thus stated com- 


pendiously, the sections would mean that He 


(a) No building shall exceed 70 feet in height : 
(b) In streets not exceeding 26 feet in width 
no building shall exceed in height 1} times 

the width of the street ; i - 
(c) in streeta exceeding 26 feot but not 40 feet 

in height, and í 

(d) in all other’ cases no building shall ex- 
Pa ceed the width-of the street in height “ex- 


€ +. eept with the written permission of the 


. + Commissioner” ~ E 
_And thet means that, provided permission is given 


- 


~ 
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| recourse to the Commissioner at all. 
case, In which permission to build has been grantod, 


"ed in terms to public nuisances in fact. 


in width no building shajl exceed 40- feet _ 


~ 


- 
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to build at all, any ‘person may, ns a matter of right, 
build to the, presoribed- heights rolatively to the 
streets on which the buildings faco without having 
But if in any 


ib is desired to exceed those prescribed heights or 
the general moximunf height the Commissioner's 


. written permission must be obtained 


Section 64 of tho Bombay City Municipal Act, 
which confers gonerally upon the Commissioner the 
ontire executivo power for the purpose of carryme 
out the provisions of the Act, governs the whole Act. 

‘The intention of the Legislature, expressed in sec- 
tions 849A and 349B, was to confer upon the Commis. 
sioner a power to grant permission in writing in all 
exceptional and proper oases for the erection of build- 
ings beyond the preacribed heights. 

When Government appoints a high and «responsible 


‘officor to carry on tho purposes ofan Att, such as 


the Bombay Cily Municipal Act is, it takes it for 
grantod that he will endeavonr to the beat of hia ability 
to do go and will not act perversely. 

Itis doubtful Whether the rigid rules of sec. 
tions 349A and 349B, regulating the height: of tho 
buildings, were framed with the sole object of main- 
taining a free circulation of air, without paying any 

to architectural and ‘ssthetic requirements. 

Section 79 of the -Civil Procedure Code does no 
more than recognise the powers conferred by sec- 
tion 111 of the East Indian Company's Act of 1813. 
Therefore, while it is dcubtful whether the missing 
link in the present Advocate-General's lineal des- 
cent from the principal law officer of the Company 


“has been supplied or can'be supplied except by an 


Act of Parliament, it must be held, on the authority 
of Aftorney-General v. ` Brodie, 4 M. I. A. 190, that 
the Advocate-General represents in the Bombny Pro- 
sidency the Attorney-General in England and has 
all his powers, and that those powers are not re- 
stricted to the language and tothe intention of sec- 
tion 91 of the Code of Civil Procedure but cover many 
eases which could not fairly be called public nai- 
sances within the meaning of that section. 

There are two kinds of pablic nuisances, actual 
and constructive, or public nuisances in fact and 
public nuisances inlaw. Whatis meant bya con- 
structive or public nuisancein law iathat which is only 
wrong because it contravenes the provisionsof an Act, 
and the tert in all those cases ia whether if there 
were no Act-the public nuisance complained of 


- would exist at all. , 


Section 91 of the Code of Civil Procedure is restrict. 
Therefore, 
a constructive public nuisance can be no ground for 


“a ‘suit under that section, but the Advocate-General 


in India, liko the Attorney-General in England, has 
special power to take proceedings in respect of 
the latter class of nuances In ali such cases 
his activity ought to be applied (a) either against 
the offending Local authority; (b) or where powers 
confer<ed uj on'the Local authority are inadequate for 
enforcing comphdnce with the provisions df tho 
Act, to supplement those provisions by hia special 
remedies, 


"In India, as in England,no mandatory mjanction 
„ould ever be asked for, much leas granted, against 


~e private individual for a mere nuisance in law, ex- 


been created and persisted im_ 


~ 


cept where it has 
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in defiance of Local authority and such authority prescribed limit of 70 feet. “Mr: Sheppard 


has not sufficient power to enforce compliance with 
the law. ; 


- It is not for a Court to say that because in its - 
‘ opinion the matter is trifling, the Advocate-Gencral 


has no jurisdiction or has exceeded his „Jurisdiction. 
' But there may be- cases in which the Court, 
““whilé admitting ' that the Advocate-General is 
- Within his ‘Jurisdiction, may thuk that in ro- 
- relation to the ciroumstanoes of the case, the remedy 
he asks for is excoasive. For although the Advocate- 
General holds a high office and is the Ohief Law 
‘Officer of the Crown, he is after all subject, hke any 


. other suitor, to the control and authority of the Court 


(Reg. v. Presser, 11. Bedv. 306) and may be réstrained 
from, continuing merely veratious suits. , Therefore, 
“if. the Court is of opinion :that the suit is mis- 
-conceived ‘or of -a kind not justifying the , relief 
prayed for, it may refer back the suit to the Advo- 
, cato- General to give him an opportunity of further 
considering it and deciding whether ho would 
continue. . 

It is always - -for the Oourt to decide whether there 
isa proper case for a mandatory. injunction, and where 
it is of opinion that by ordering the demolition of a 
- building. it should be iflicting a real injuatico upon 
an innocen§ man cutof all proportion to ‘any public, 
good or convenience, which might be secured by 
such -demolition, it would refuse~ the injunction. ” 


- The Hon'ble : Mr. 


. Advocate- General, for the Plaintiff., «2% ` 
* Mr. Raikes, for the Defendants, wre : a 


.. Judgment.—The defendant’ in, this’ 


, sui, one Haji- Esmail, has put up “a, large 
', building at the corner of Hornby; Road and 
. Church Gate Street. The plans were sub- 
mitted to the Municipal authorities in 1907 
and oo thd 23rd November 1907 the 
. Engineering Department informed the defen- 
dant that there was‘ no objection to the pro- 


_ posed extension: as shown on ithe amended. 


plans, provided the work was carried out in 
accordance with the provisions of the Muni- 
cipal Act and’ Building Bye-laws. The plans 
nm hich“ were then, submitted to the Municipal 
_anthorities give. an allround height of 70 
feet. But „the permission granted by the 


Engineering Department is qualified and the 


detendant is warned that he must conform 


. with-the provisions of the Municipal Act and - 


Building Bye-Laws. Apparently at that time 
- it had not occurred to the Municipal author- 
ities that the proposed extensión. meaning I 
suppose down Church Gate Street; would 
‘infringe any of those: provisions.or Bye- 
Laws. The work progressed up to April 


1609 when the defendant wrote to-the Com. 
- missioner, through his Attorneys Payne & 


- Company, requesting permission to raise his 
“puilding for ee vey „purposes above the 
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_ house would be obstructed by the 
Strangman, Advocate. ° 
Gaver, aud .the;Hon’ble Mr. Sitalad, Junior . 


. those > 


hi 


endorsed his perwission on Payne and Come. ` 
pany’s letter andsubsequeutly ‘on the‘lst May ` 
1909 wrote to.the defendant granting him . 
‘the required ‘permission. 


Taking- Payne's 
and the Commissioner's letters together,. I 


think it is clear that. whether on a misunder- ` 


sfanding or not, ihe Commissioner sanctioned 


the, height of. the building- at 70_feet all ` 
the way round with ornamental : ‘pillars at - 


the . south-west and 
exceeding that héight. 


south-east 
The plans of -tne 


: building show ithat.it was then in contem- 


plation to give iban all round height, as well 


in Chprch Gate Street AB Hornby Road, of. 


70 feet. ©. 


Dubash, one of - the whee in this suit, o 


Owns A ease to “the east of the defendant’s 


house and for a very long time he had been: 


taking exception to the proposed. elevation 
of the build‘ng. It is.clear that his grievance 
was that hig windows on the west face of his 
-eastern 
wel. ofthe defendant's house shonld it be 
raised to the height of 7u feet.- It:is -also 
clear that -this isa purely personal’ matter 
between Dubash and Haji Ismail.. For-the 


eag“ and west faces, of their houses respec- `, 
tively-do not abut upon any public street ‘but | 
are divided by anarrow gully in which the’ 


public-have no-interest. The evidence -shows 
that Duobash contemplated suing the defen- 
dant for the protection of his ancient lights. 


corners | 


A 
i 


He abandoned the idea prokably- because 


‘lights vere not ancient. He then 
associated himself with Sir Cownsji Jehangir, 
the other relator ou the record,and put the 
Advocate-Genernl in mo'tion.- The Advocate- 


General has brought this suit at the instance 


of bis relators under section 91 of the new 


Civil Procedure Code. He asks the. Court 
to grant a mandatory injunction against .the 


defendant ‘ordering him to-pull down so 


much of his building in .Church Gate Street 
as exceeds the height of 49 feei, roughly for 


_ a length of 24 feet, on the ground, that it is 


a public nuisance. -The building. ‘las been 
virtually completed. to the height’ of 70 feet 
over the disputed poriion. The corner towers 
which were to be. curried to greater height 
‘have not yet been erected. It is first to.be 

noted that the snit is restricted to the extreme 
eastern portion. of the building in Church 
Gate Street for a length `of- 24 feet.. In res- 
pect of the A of the building, it ig- not 
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alleged that any: public nuisance ‘has been 
, committed. The foregoing facts are, I believe, 
undisputed. 
- The case raises somewhat fee naa impor- 
‘tant questions and -in disposing of it I will 
take up the various points, upon which the 
- dispute centres, in much the same order they 
were dealt with by Counsel in their con- 

‘cluding addresses. -And I take this oppor- 
` «tunity of acknowledging my indebtedness to 
learned counsel for the parties concerned, 
particularly to Mr. Raikes for his deep, 
thoughtful: and thorough argument. I will 
‘consider firat the trae construction of sec- 
lions 849A and 349B of the Bombay City 
Municipal Act. 

The plaintiff's contention is that section 
349B is in all its terms imperative and that 


the Commissioner has in no circumstances j 


the power to ‘sanction the elevation of a build- 
ing in height beyond the corresponding 
width -of the street facing it. 


The defendant, on the other hand, contends ” 


‘that the whole of section 349B is subject to 
section 349A and that in any proper case 
-the Commissioner has a discretion to per- 
mis buildings to exceed, in height, the height 
‘prescribed ordinarily by section 349B. That 
would appear to have been the Commissioner's 
view but when the dispute threatened to be- 
come acute, the Commissioner consulted the 
Corporation Solicitors, as I believe in such 
cases he is bound to do. Under their ad- 
vice he wrote to Payne & Company on the 
_16th August, intimating that when he grant- 
‘ed his. permission on the Ist of May ib had 
not been brought to his notice that the 
south-east extremity of the building was 
beyond the 80 feet limit prescribed, by sec- 
tion’ 349B (4), adding that he was advised 
he had no power. to permit buildings to ex- 
„ceed the height prescribed in section 349B 
. (3). Notwithstanding this, the Commissioner 
on being further applied to refused -to` take 


steps to have so much of the building ag eX- . 
_ express that unambiguously. 


- ceeded the 80 feet limit reduced in height 
to the width of the street facing it. And it 
may be doubted whether his own opinion 
coincided with that of his Jegal advisers. 
. Had he done so, ib may be presumed that 
he would have rectified that which had been 
_doné under a misapprehension and in excess of 
“his powers. 
: ever, that Iam much concerned with the Com- 
issioner’s opinion, I have to ascertain for my- 


- 
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It does not appear-to me, how- | 


915 


self and declare what I believe to be the true 
construction of sections 34-A and 349B. 

The plaintiff strenuously pressed the Court 
to accept his view. Stated compendiously, 
it amounts to this. In no circumstances 
shall any building exceed 70 feet in height 
except with the written permission of the 
Commissioner: In streets less than 26 feet 
in width no building shall be raised to a 
height greater than 14 times the width of the 
street. In streets exceeding 26 feet but not 
exceeding 40 feet no building shall be higher 
than 40 feet and än streets exceeding 
40 feet in width no building shall exceed in 
height the width of the street. The effect 
of this is that the written permission of the 
Commissioner could only be required and be 
given for the ‘erection of buildings facing 
streets more than 70 feet in width and 
then only could such permission be given to 
raise the building in ‘height to the width 
of the Street. 

On a first reading of the section that is the 
view which would probably be adopted and 
that is the view which apparently was re- 
commended to the Commissioner by his legal 
advisers. Bat Lam by no means sure that 
it ig right. The defendant as strenuously 


‘contends that the discretion vested in the 


Commissioner to grant permission covers all 
cases provided for in section 349 B. There 
is a great -deal to be said in favour of that 
construction. In the first place there is the 
position of the sections. The natural infer- 
ence from that would be that section 349A 
was meant to govern and control section 
349B. Taking them together, the two sec- 
tions certainly appear to me to afford an 
instance of singularly infelicitous drafting. 
Tf the Legislature had intended what the 
plaintiff contends: . that it did intend,- that 
might have been so easily expressed with- 
out any ambiguityat all. So too, if it had 
intended what the defendant contends that it 
did intend, it would have been as easy to 
But as the 
sections stand, they are almost equally open 
to either construction. I must, therefore, be 
guided, partly at least, by a consideration 
of the general policy underlying the whole 
Act. This Act is intended for the Munici- 
pal Government of the City of Bombny. 
If we turn to section 64 there can be no 
mistaking the intention of the Legislature to 
confer generally upon the Commissioner the 
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t 
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„carrying ont the provisions of the Act: 
"asa corollary, we may safely conclude that 

in a matter so important as regulating street. 
frontages, where itis a question whether or 


. width of tbe street in 


INDIAN OASES.- 


` [1910- 


ADVOCATE- GENERAL OF BOMBAY V. HAJI ESMAIL HASSAN, 


entire .executive ‘power for the purpose of 
And 


not discretion is vested in the Commissioner, 
the intention of the Legislature was that it 
should be: Turning again to section 349A 
and section 34 B a very natural way of con-, 
- atruing them in their practical application 
would be to take the words “ except with the 
written permission “of the Commissioner” out 
of section 849A and apply them not only to 
, the gpecial case mentioned in that section but 
“to each of the following cases provided for in 
section 349B. Thus stated compendiously 
again, the sections would mean that (a) no 
building shall exceed 70 feet in height; (b) 
in streets not exceeding 26 feet in width no 
building shall exteed in’ height 14 times the 
width of the street; (c) in streets exceeding 
25 feet but not 40 feat ig width no building 
shall exceed’40 feet in Height and 
other cases no building shall exceed .the 
height. “except 
‘with the written permission of- the 
Comissioner.”’ And that.means that provid- 
ed permission 18 given to bnild at all any 
. Person may,.as a matter of right, build to the 
prescrired heights relatively to the streets 
on which the buildings faco without having 
recourse to the - Commissioner nb all. But 


if in any case, in which’ permission to build 


has been granted, it is desired: to exceed those 
preseribed heights : or the general maximum 
height the Commissioner’ s written permission 
must be ‘obtained.' Such a construction 
appears to, me to be far more consonant with 
`- the géneral scope and spirit of the whole Act 
than the rigid construction which the plain- 
tiff would have me pat upon section 349B. 
I find it difficult to believe, to give a 
conerete instance, that if a street is 70 feet 


6 inches ‘wide a citizen may build his house: 


to the full height of 70 feet but may not, even 
though in tho opinion of all competent 
‘persons. such additions’ by way of fneadé, 
turrets or minarets would ` greatly beaŭtify 


‘jt and be 2 publie gratification, make 
such ornamental additions even with 
the Commissioner’s written permission. 


The plaintiff argues that the Chief cbject 
of the Act was to secure the safety, heslth 
and convenience of the citizens and that with 


that object i in view it‘laid down rigid rales re- - 


pad 


in all. 


gulating the height of the buildings with ie 
sole. object of maintaining a free circulation, 
of air and without paying any regard to, 
architectural and æsthetic requirements; I 
feel very grave doubt whether the Legislature -` 
had any such intention when section 349A. 
and section 849B were framed. _ The opening 
words of-section 349B, “subject to the maxi-. 
mum prescribed by section 349A, the-height 
to which a building might be erected or 
raised shall be regulated by the width of the 
street on which it abuts, in accordance with 
the following rules namely”, suggest to my 
mind at any rate that those rnles were. in- 
tended to be a guide to the Commissioner in 


, the exercise of his discretion rather than an 


imperative command. The plaintiff urged 
against any such liberal view that if it were 
adopted the purpose of the Legislature might. 
be entirely frustrated by a perverse Com- 
missioner. Notwithstanding the obvious.in- 
tention to prevent congestion and maintain a 
free circulation of air, the. Commissioner, it 
was said, might allow houses a 109 feet high 
to. be erected along every narrow street. 
The answer to that is, when Government ap- 
points a high and responsible officer to carry 
out the purposes of such an Actas this, it 


- takes it for granted that he will endeavour to 


the’ best of his ability to do so and will not. 
act perversely. Suchan argument as Iam 
now considering implies that the chief, execu- 
tive officer of the Municipality would deliber- 
ately, perversely or corruptly set-himself to 
frustrate rather than promote the interests for. 
the special protection of which the Act was 
passed. _A danger of that kind is so remote 
and chimerical that it is -quite outside the 
range of practical discussion. Should the 
Commissioner be found to be so ‘conducting 
himself, I apprehend that the corporation 
itself would abruptly put a term to the period 
of his office.. On my reading of the section a 
considerable discretion doubtless vests in the 
Commissioner. But that is not-incon mensu- - 
rate with the confidence which Government 
must in the last resort always repose in high 
officers and I do not beheve that, except for the 
purpose of theoretical argument,-the plain- 
tiff or Any body else believes that that con- 
fidence has been or ever will be ere 
abused. < 
Upon this duceam then after very long: 
and anxious deliberation, I come to the con- 
clusion that the intention of the Legislature : 
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expresséd in- sections 349 3 and 349B was to 
confer upon the Commissione® a power to 
grant permission in writing inall exceptional 
and proper cases for the erection of buildings 
beyond the prescribed heights. If Iam right 
"80 far, thera would be anend of the “case. 
But the question is so.open and so many 
other points have been raised and argued that 


I'do . not think it right to leave my decision : 


there. ` 

Assuming I am wrong,- I will proceed to 
consider wLether this is a case within the pur- 
‘view and intention of section 91 of the New 
Civil Procedure Code. That is a new section 
“and, this; I believe, 
India which has been brought under it. 
Further it is the first case in the history of 
Indian Law, I believe, in which, quite apart 
from that section, the Advocate-General hag 
assorted his inherent powers of bringing 
actions to redress public grievances sand public 
nuisances. 

Section 91 gays that in tho case of a public 
nuisance the Advocate-General ortwo ormore 
persons, etc. Now if the action be confined to 
the terms of that section, those terms must, I 
think, be defined as‘they are defined in the 
Acts of the Indian Legislature, and the only 
definition we obtain of public nuisance is, 
i through’ the General Clauses Act, that whieh 
is to be found in section 268 of the Indian 
Penal Code.” That section says that a person 
i3 guilty of a public nuisance who does any 
act or 19 guilty of a legal omission - which 


causes any common injury; danger or annoy-' 


ance to the public or to the peoplein general 

who dwell or 

. vicinity or which must necessarily causé 

‘injury, obstruction, danger or annoyance to 
persons who may have occasion to use any 
public right. 

By invoking the definition of “injury” in 
section 44, Indian Penal Code, the word “in- 
jury” denotes “any harm whatever illegally 
caused to any-person in body, mind. reputation 
or property, “tLe plaintiff seeks to bring the 
erection of this house, in contravention of the 
terms of section 349B, within the scope ofa 
poblic nuisance. The argument briefly is that 
these provisions of the Act are intended to 
protect the safety and‘health of the public. 
‘Therefore, any infringement of them, howeyer, 


seemingly i innocuous, must necessarily cause a 


comnion injury. Else the Legislature would 
not hare, forbidden the act tobe done, This 


PA Y Ya a 
P 4 3 


is the first case, in’ 


‘ occupy property in the’ 


. 1s really importing a doctrine of some of the 
English ‘casas into this branch of the discus. . 
‘gion. I‘shall have occasion later to comment 
on those cases. It is enough here to say that 
very subtle and evasive distinction seems b) 
be discernible between thé exercise of the 
powers of thé English Attorney-General to 
check public grievances on the one hand and 
abate public nuisance’on the other. His ac- 
tivities flow in these two distinct channels and 
are referable; no doubt, to the same source. 
But whilethe two channels’ sometimes seem 
ta overflow into each other, there does ap- 
pear to me to be a real Sei ling of sepa- 
ration, The Atlorney.-General representing 
the King or parens patriae has not only the 
welfare of all the King’s subjects in his 
keeping, in the sense that he is their protector 
against public nuisances, but alsoina some- 
what different sansein that he will compel 
the maintenance of the law. And there are 


- many instances in which the Attorney-General 


has intervened successfully in England which 
could only be by.an excessive straining of 
language, almost to the verge of metaphor, 
called public nuisances. Such for example, 
as monopolies, and compelling companies to 
_ keep within the terms of their special Acts. 
` Inthe present case the Advocate-General, 
arrogating all the powers. of the English 
Attorney- General, claims to be clothed with a 
like authority, and so to be empowered to 
interfere in this matter, because it is a breach 
of-the law, even though it may not ba, in the 
Common sense, & public nuisance. A cone dora: 
tion of that claim is proper to another branch 
of thiscase. Tor the present, T will consider 
whether it falls within the intention and 
meaning of section 91 of the Civil Proceduro 
Code. Now I think that no one, were it not 
for the provisions of section 349B, would have 
dreamt of calling the elevation of this build- 
ing down 24 feet of Church Gate Street a 
public ‘nuisance. 

Suppose, as the defendant puts it, therehad 
been no Municipal Act. would any indictment 
of the defendant for causing a publicnnaisance 
have had the remotest chance of success? 
Would any-Criminal Coort have convicted 
him? Ithink we must all agree to answer 
those questions emphatically in the negative. 
No common injury. danger or annoyance is 
caused to the public or to the people in 
general who dwell or occnpy property 


‘in vicinity. Nor would this sliglit- addi- 


w 


' ` operation. 
. been- precisely the same, its influence upon , 
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tional. elevation necessarily cause . obstruc- 
tion, danger or ANHOyAaLce. to persons who 
bave ocçasion to use any public riglit. The 
latter words are clearly ‘aimed at embracing 
` cases of _ high-ways, water-ways and the like. 
The only. person,, who really feels that he is 


injured in the least, is Dabash and he is. not. 


injured ’by the construction of the -building 
facing on the public road Church Gate Street. 
Nor would he take any benefit even were this 


action successful, for by sloping back the roof ` 


of the building, in the manner provided for 
in section 349B, the defendant would almost 
as effectually irterfere with Dubash’s enjoy- 
ment of lights. And merely as a side light 
upon the true character of the alleged public 
nuisance complained of,it is worth noting 
that defendant stated to the Court, and was 
, not contradicted, that Dubash’s own building 
-ia considerably in‘excess of the height pre- 
scribed by section 349B. Leaving:the Muni- 
cipal Act entirely aside,” then, it comes to 
this that a person, who has committed the 
very public nuisance complained of, is moving 
` the Advocate-General to prevent his neigh- 
bour doing- the same. The bollowness of 
this — ‘position may further be tested by 
supposing - that the defendant had commenc- 
ed his building before the Act came into 
Then, although its structure had 


&ll the surrounding populace precisely the 
same, no one would have contended for a 
` moment that it was a nuisance. That is to 
say, that on this allegation of the plaintiff, 
that which was nota public nuisance one 
‘day is a public nuisance the next, because in 
the intervening hours a regulative Act has 
“been passed. JI am not denying that some of 
the English cases lend considerable colour to 
what thus stated looks an absurdity but that 
is because in those cases the Attorney-General 
‘was not avowedly pring upon a narrower 
worded section in an Indian Code like section 
91 of our. New Civil Procedure “Code. My 
present point is that assuming there were no 
Municipal-Act at all, the conclusion would 
be obvious and indisputable, that there was 
no ground for a suit under section 91. The 
question then arises whether because there 
are these provisions in the ‘Municipal Act, 
that, which would otherwise not: be, becomes 
a public nuisance for the simple reason’ that 
it contravenes them. The authority for this 
proposition is to be found in Farwell J.’s. 


saction. - 


- England ? 


_ however, to think that he has. 


judgmentin Attorney- Generaly, The Wimbledon. 
House’ Estate Building Comp my 0). That 
18 one of a considerable number of cases upon - 
which the Advocate- General. relies- and very -. 
naturally, I think, relies in support of his 
But I shall presently show that there 
is a broad distinction between all those cases 


und the present case. 


‘Before taking’ up and disposing of that 
matter and so answering the question I have 
just stated, it may be convenient to- consider 
whether the Advocate-General in Bombay `: 
has all the powers of the Attornay-General in~ 
This is a claim put forward now: 


in a perfectly definite form for, the first’ 


time in the history of our Indian Courts. The ` Í 


defendant strenuously contends that the . 
Advocate-General has not all the powers of 
the English Attorney-General. I incline, 

‘Thése powers 
are derived from section 111, C.'155, Geo: 
IIT, re-enacted in section 2 of 3 and 4 Will. 

IV, C. 85 and again in section 1, C. 95, 16 
aud 17 Vic. „Itis true that on a first reading 
of that section and having regard to the 

existing conditions, it might appear as though 
it were intended merely’ to empower the 
Advocate-General or principal ‘law officer 
for the time being of the Company to act in 
all the ‘Company's Courts for and on. behalf ` 
of the King to recover debts due to.the 
Crown.. And it is to be remembered that at 
that time the Government of this country was 
not in.the hands of the King ‘but was delegat- 


ed to and in the hands of theCompany. There 


was, therefore, a very strong reason for 
empowering some ‘officer to move in the 
Company's Courts for the recovery of the 
King's debts. It is quita conceivable that 
the interests of the King and the Company 
in such matters might have been conflicting. 


‚And in view of these considerations it might 


well have been thought that such powers as 
were conferred upon the Advocate-General 


. of Bombay could not, without farther special 


enactment, -when the King took over the 


. Government of the country, have constituted 


him either at.that time or since virtually the 
Attorney-General, in the English sense, of 
the Bombay Presidency. Relatively’ to the 
Company this‘ clearly. could not have been 
so. But when the Company disappeared, and 
the Government of India was taken oyei 


by the.Crown, we might have expected that 
Ya) (1904) 2 Ch. 34 ; 73 L. J. Oh. 593 ; 68 J. P. 341; 
` 91 L. T. 168; 20 T. L. R. 489 ; 2 L, G. R. 826; 
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some special’: Legislature would have cured - 
the somewhat anomalous position held by 
‘the Athvocale-General under section 111, 
©. 155; Geo! III and’ have’ definitely and 
unambiguously created him in all respects 
the King’s Attorney-General of Bombay. In 
attempting to trace his lineal descent from 
the King’s Advocate under ‘the Company, 
the Advocate-General has'not, as far as I can 
_8e6, been able to bridge this chasm, Asa 
mere matter of constitutional Law, the point 
possesses some importance and certtinly a 
curious interest. The Advocate-General, who 


treated'this part of the case very lightly, 


appears to have ' thought that enough had 


been done when he referred the Court to. 


section 111 C. 155, Geo. ILI and mentioned, 
I think, without comment, section 79- of the 
“Civil Procedure’ Code. Later, his learned 
junior Mr. Setalwad, sensible perhaps of the 


imcompleteness of ihis demonstration, gought | 


to supply what was wanting i laying 
greater stress on section “79 of the Civil 
:Procedure Code. But in the first place that 
recognise the 
‘powers conferred’ by section 111 of the East 


Indian ‘Company’ s Act *1813,'and in the-next. 


plice it may be doubted whether any act of 
“the. Indian: Legislature would suffice to create 
“an officer corresponding in all respects with 
‘the English - Attorney-General, -and holding 
` his office‘ uùder` the Letters Patent. “While 
“stich ‘considerations have much academic 
interest and while I still entertain doubts 
~ whether ‘the Advocate-General of Bombay 
“Was ever intended to have in this Presidency 
‘all the powers exercised by’ the Attorney- 
“General in England, I am bound by the decision 


of the Privy Council in Attorney- General vs 


Brodie (2). As far as that decision reaches, L 
‘doubt, however, whether it covers the Ba 
ground. That jodement was delivered ` 

1846 before the Sovereignty of the Orown 
was substituted for the 


curious. It, would be observed that the suit, 


Advocate-General of Madras. It appears that 


. the Advocate-General intervened and claimed 


"to be heard. The Supreme Court of Madras 
‘ejected his petition: ‘Whereupon he appealed 
to the Privy, Council. -After- a -long and 


_ elaborate’ argument, mitch concerned “with 
(2) 4 MAT A. 190, > 


- will admit.” 


old East India , 
Company. ‘The facts of the case. itself were | 


was brought. by. ' 


whether the Supreme Court, like the English 
-Court of Cliancery, is competent to deal with 
charity matters as also with the point whe- 
ther the Advocate General of Madras had the 
right’ tò be heard, Lord Langdale, in 
delivering the Judgment of the Court, said: 

“Now it appears to us, if we are to rely upon 
the Statute alone, the words of the enactment 
are quite sufficient, and the effect of them is 


` not abridged br the statement ofthe particular 


parpose -which is set forth in the preamble.” 
And it was orderedthat the Advocate-General 
had aright to be heard. As ‘far as I am 
aware thatisthe only case in the Indian 
“Courts in which this point has been raised 
and decided. And it is, to say the least of it, 
-singalar that if the Advocate-General in 
India has all the powers of the Attorney- 
General in England, not once during the 
last 100 years has he attempted to exercise 
those powers in: matter of the kind with 
which I am now dealing. Upon the question 
whether the words of section 111, C. 155 
of Geo. LII really do empower the Indian 
-Advocate-Generals in: all respects as fully 
as the Attorney-General in England, Mr. 
Raikes delivered a very exhaustive and able 
argument. He much relied on the words, 

“And that thereupon such proceedings shall 
be had as far as the circumstances of the case 
and the course and practice of the said Courts 
of Judicature at the said severul Presidencies 
And he maintained that not only 
was the power of the- Attorney-General in 
England to proceed against ‘(public nuisances 


at that time by no means settled, hardly 


even recognised, but that assuredly no such 


idea had ever been prevalent either in the 


Mayor’s Court or the Supreme Court of 


“Bombay, while the uninterrupted course of 


judicial history thence’ to the present day 


_-shows the course and practice of the Courts 


certainly would not have admitted any such 
action by the Advocate-General. It certainly 
does appear that upto and about the year 
1813, in which the East India Company's Act 
was passed, the powers of the Attorney-Gen- 
eral in this ‘respect were-very far from being 


- clearly. defined and recognised in England. 
The earliest’ case, to I which 


have. been 
referred, came hetora Lord Hardwicke in 
(1752) ‘38 Atk.. p. 750.: The case is 
anonymous and it does not appear at 
whose instance the: motion was brought or 
who was in charge of.it, As late as 1799, an 
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information was laid before the Lord Chan- 
cøllor by the M ayar and Oommonaliy and 
Oitizens of the Otty of London v. Bolt (3), and 
accepted without demur.. Ib would thus appear 
that so far the Advocate-Goner ‘al’s exclusive 
` power’ to move in sach “mabbers for the 
protection of the public chad not become a 
aottled. principle of the English Law. In 1811 


“an information was filed by the Attorney- 


” General at the relation of several inhabitants 
of ‘Battersea and .Chelsea to restrain , tho 
ie a Cleaver from manufacturing Soap. 
E Black Ash, &. Attorney-General v, Cleaver 
(4). The oase is singular becauseit originated 
in an indictment upon which the Grand Jury 


found a true bill bat the consequences were. 


evaded by the defendant getting the casa 
removed into the King’s Bench by certiorari, 


I notice.that in the argument | it was stated | 


by Sir Samuel Romilly that in the case of 
_. Baines v. Baker (5); Lord Hardwicke admits 
_. that against a public nuisancs this Oourt 


will enjoin and saya the application should 
«be by. the Attorney-General. Turning back 


to that case which is reportedin Bainesv.Baker 
(5);-and which, was decided in the year 
- 1752, I find that it was a bill for injunc- 
-~ tion. against one Baker apparently brought 
by ‘one Baines. and the Lord Chancellor 
haid: “I onnnot make any orderin this matter.” 

He: wonton “Two things ; are tobs considered. 
First, whethor it is: a nuisance “ab Common 


‘Law Secondly, if it ıs, whether itis a pena: 
` or a private ncisance, nt 


There was lately: an indictment at “the 
. Summer Assizes in 1790 in Suddex v. Frewen” 
for- such an, Hospital; Dafendint was 
call “this a private 
‘nuisance. If any it isapublicone. The former 
is to one persononly-ns building against lights. 
~Nuisance ad tictneitim is a public_ nuisance 
E es + * * If a publio 
naisance ib should be an information in the 


‘name of the Attorney-General and then it 


would be for his cdasideration whether he 
would .file such an'information or not end 
that. was the case for stopping a way bahind 


. > the ‘exchange in the City. Lord King re- 


~ 


commended it to the Attorney- General, to 
. prefer an information inthe King’s Bench 
“to try whether. ib was a. naisance or not.” 
' From which it appears tiai underlying Ene 


~~ 
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power and judicial disaration of ths Attorney- 


General, to file information. in the Kiug’s 


Bench: lay “the general principle that there a, . 
question to be tried wohld be ` ‘whether™ iu, 
fact the thing complained of Was A nuisance 
ad vicinetum. 

‘Returning: now to Attorney: General v. 
Cleaver (4), Lord Eldon said:- “What is 


nuisance considered with reference’ to carrying . 


on a trade, is @ question of fact and he goes 
on to mention the dictnm of Lord Hale, in his 
Treatise DePortibus Marts, thatu pon the ground ` 
_of public naisance and not as an obstruction — 


upon the King’ 3 soil, it is a question of fact ~ 


which must be tried by a Jury. Again 
admitting the Jurisdiction, the: 


the Court may grant an injunction, but ought 
not without a trial by Jury. I am’ authorised 
to inte pose by granting an injanction in the - 
interval: considering. the deféndants as 
standing precisely in the same sitnation as if 
such, a trial had taken “place.” The result 
of the matter was that Lord Hldon holding 
that the defendant could not bein the same 
situation as though a verdict had ‘been given 
against liim bya Jury. refused to grant the 
injunction at that time, -the~ matter. stood 
overand was finally compromised. Apart 
from their historical value, as showing a 
growth and development of the Attorney- 
_ General’s power, these cases are ‘very. 
illuminating upon the, fundamental question, 


then very clearly before the minds, of. the | 


most eminent Judges who have evér adorned 
the English Bench, namely, whether or not. 
in all such cases it anh not to be found as 
a fact by a verdict of the jury that the thing - 
complained of is a public nuisance P For 
my present purpose I have said’ enough [. - 
think to show that the more, modern 
form of the Attorney-General’s activity 
in respect: to true, or quasi -public 
nuisance: 


as Mr. Raikes-has contended, that, even. 
though section lll-of the East India Com- 
pany’s Act did intend to clothe the, Advocate. 
| General with all the powers-of the. Attorney- 
General in England, this - ‘special ‘and later 
developed.power was not then in contempla- 
tion. But I agree with the ` argument: 
advanced by the plaintiff-that if it was the: 
4 intention to clothe the - Advocate-General 
with all the poner ‘of the Ae General” 


wa 
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question ` 
comes at last very much to this: whether if - 


was at that period- very far . 
from being.clearly defined: Andit-may be, | 
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in 1813, then effect must be given to that 


intention touching all powers which were 
then latent in the. Attorney-General and 
have since developed and reosivai Judicial 
recognition. 

. Another branch of the defendant’s argu- 
ment depends upon a consideration of certain. 


‘earlier Bombay cases, of which one, instance 


Satku v. Ibihim Aga(s) may suffice and cer- 
tain sections in the Indian Statutes. It is con- 
tended that because the High Court of 
Bombay, in the case-cited, made no-referenca 
whatever to any power vested in the 
Advocate-General to control public nuisance, 
no such power had up to that period been 
recognised-in India. The learned Chief 
Justice, who delivered that judgment, had 
himself been Advocate-General and it was 
said that, he would surely have adverted 
to the power had he believed himself ever to 
have possessed it. Similarly itis contended that 
section 91 of the New Civil Procedure’ Code 
and analogus ‘sections in the Criminal Proce- 
dare Code would never had been enacted, 


‘had the Advocate-General really possessed 


all the powers ‘of the . English Attorney- 
General, for in that case there would have 


“been no ‘need of them. It iz fnrther pointed 
' out that no form of plaint for an action of 
' this kind is to be found in the Old Civil 


Procedure.Code while the New Civil .Proce- 
dure’ Céda ‘contains one: the inference being 
that this is an entirely new departure and not 
merely a statutory ‘expression of -powers 
‘which have always existed and been fully 
recognised. Last, reading section 44 of the 
amended Letters Patent with section 56 (k) 
of the Specific: Relief Act, it is contended 
that any such power asthe Advocate-General 
now claims is expressly barred by the 
Statute. Ingenious, though all these argu- 


: ments are, I still feel bound by the dictum 


‘of Lord Langdale in Attorney-General v. 
Brodie (2). Their Lordships of the Privy 
Council in that, case seem to entertain no 


` doubt that, as the East Indian Company's 


Act was remedied, no restricted construction 
should be placed on section 111. The con- 
cluding portion’ of. that section, Lord Lang- 


- dale said, was fiot abridged by any words in 


its preamble. And although, as a mere 
matter of historical jurisprudence, 1 still 

_ entertain.’ considerable doubt whether the 

“missing link in. ue present Advocate- 
(6) 2 B. 4 467. 


f 


can hardly be a public nuisance. 


-27 W.R. 75 9. 


General’s lineal descent from the’ principal 
law oficer of the Company has been supplied 
or can be supplied except Dy an Act of 
Parliament, Iam prepared to hold, resting on 
the case of Attoiney-General v. Brodie (2), 
that the first proposition the plaintiff laid 
before the Court is established, that is, that 
the Advocate-General represents in this 
Presidency the Attornéy-General in Englard 
and has-sll his powers. The effect of that 
finding is to considerably widen the field 
of argument. -For, had the Advocate-Gener- 
al’s powers in this respect been restricted 
to the language and, I think, to the intention 


‘of section 91, [ should have had no hesitati mn 
-in saying that this was nota proper case for 


the exercise of those powers. But Iam now 
compelled to go more deeply into the ques- 
tion. For as I havesaid the Attarney-Gener- 


“al’s power in England covers many cases 


which could not fairly be called public 
nusiances within the meaning of section 9l, 
“Ib is not always easy to draw a sharp line of 
cleavage between his operations in redressing 
public grievances and abating nuisances. It 
is easy for instance to understand how a 
monoply may be a public grievance but it 
: It is also 
easy to understand how the obstruction of high- 
ways, harbours and navigable rivers as well 
as the pollution of streams may be in strict- 
ness public nuisances as wellas public griev- 

ances. But there are cases the classification of 
which is more diffienlt. Itis for example by 
no means easy to understand how the manu- 


facture of rolling-stock by a Railway Com- 


pany, ultra vires of-its Act, could be either a 
public nuisance or a public grievance, yet-so 
great a Judge as Sir George Jessel held that 
it was. On appeal, however, it was held by 
majority, James and Bramwell, L. JJ., Bag- 
gally, L. J. dissenting, that the decision Was 
wrong. Attorney-General y Great Kustern Raril- 
way Company (7). James L. J., who treated the 
case very lightly and almost seemed to ridicule 
the rigid construction adopted by the Master 
of the Rolls, held that if it had been*dtra vires 
on the part of the Railway Company, no such 
case of public mischief was shown as would 
entitle the Attorney-General to interfere, the 
mere fact that a proceeding is ultra vires not 
being suffi ient for that purpose unless injury 
to the public is shown, Baggallay, L. J. on 
(7) 11 0h, D. 449,48 L. J. PEA sak T. 265 
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the other hand held that whena Company 
acts in contravention of 1t3 powers, it is the 
interest of tre public that the law should ba 
observed, and the duty of the Attorney- 
Ganeral to enforce, it. It may bs doubted, 
however, whether the modern opinion has not 
weared.roand to that of- Sir George Jessel. 
London County Council v. The Attorney General 


5: Ors.(8). There the action was brought by ` 


the Attorney-General ab the relation-of an 
Omnibus Company, to restrain the London 
County Council from ranning omnibuses by 
certain roads in Engiand. Lord Halsbarey 
said: “One question has been raised . . . 
which I confess I do not understand. [ mean 
the suggestion that the Courts have avy 
power over the jurisdiction of the Attorney- 
General when he is suing on behalf of a rela- 


tor ina matterin which hə is the only person . 


who has to decide those questions, It may 
‘well bə that itis true that the Attorney- 
General ought not to put into operation the 
"whole machinery of the first law officer of the 
Crown in order to bring ints Court some 
trifling matter. Batif he did it would not 
go to his jurisdiction. - In a case 
where as a part of his publhe daty he has a 
right to intervene, that which the Courts can 
decide is,, whether there is the excess of 
power which he, the Attorney-General, al- 
leges.” Aud that is an answer to all objections 
of the de minimis non curat lex order. Baot, 
strongly théngh the view is expressed, I do 
not think that it goes the length of laying 
down that in all such cases the Court is 
bound to grant every mandatory injunction 
which the Attorney-Ceneral or the Advo- 
cate-General in India may ask for. I have 
no intention of throwing any reflection upon 
the jurisdiction of the Advocate-General. I 
have not the slightest wish to derogate from 
the powers of his high office. And I entirely 
agree that itis not for’ a Courtto say that 
because in its opinion the matter is trifling, 
the Advocate-General has no jurisidcition or 
has -exceeded, his jurisdiction, Bat there 
may be cases in which while the.Court is 
ready to admit that the Advocate-General is 
within his jurisdiction, it may think that in 
relation to the circumstances of the case, the” 
remedy he asks for is excessive. For al- 
though the Advocate-General holds a high 
office and-is the chief Law Officer of the 


Crown. he is after all subject like any other 
(8) (1902) A. O. 185; 71 L. J. Ch. 268; 66 J. P. 840; 
y0 W. R. 497; 89 L. T. 161; 18 T. L. Bs 908. 


‘gaitor tothe control and subhority of the 


Court, Reg. v. -Prosser (9) and may ba re- 
strained from continuing & merely véxatious 
suit. Soin earlier days when the Court ‘was of 


opinion that the suit was misconceived or of 


a kind not justifying the relief prayed for, 


it was suggested by one eminent Judge that ' 


the case may be referred back to the Attorney- 
General to give him an oppurtunity of fur- 
ther considering it and deciding whether he 
would continue. 
daring the progress of this litigation that [ 
should much like to have adopted that 
course. For without denying or” even 
challenging the Advocate-General’s jarisdic- 


tion, there are features in this case which, 
when fully revealed, distingnish it from ' 


almost any other case I have been able to 
discover from the English reports and might 
well, therefore, have induced the Advocate- 
General to reconsider his position. It is 
certainly singular and suggestivethat after’ 
a lapse of 100 years, during which no Advo- 


cate-General has ever claimed his special’ 


power, it should be first exercised in a case 


. to which, I believe I am correct in saying, no 


exch parallel can ba found in the long and 


- prolific history of. the English Attorney- 


General's activities. Perhaps the nearest to 
it is Attorney-General v. Barker (10). For 
there the relators were private persons, while 
the defendants appear to have obtained the 
permission of the surrounding local author- 
ities to the extent of their lawful authority. 


- Farwell, J. laid down the principle that in 


such cases what was to be answered was a 
question of fact. “Is this, or is it not, a nui- 
sauce of which theAttorney-General on behalf 
of the public is antitled to complain ? That is 
a question of fact.” He went ou: “ Because 
I cannot quite accept Mr. Hughes’ ingenious 
suggestion in reply that I should regard this 
as forbidden by Statute šo as to say I can 
grant an injunction irrespective of any nui- 
sance being proved. Iam not aware of any 


‘T1910 
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I have felt at some stages ~ 


i 


case that has gone that length and I think © 


I shall.bs bound to take the view that the 
common law Courts have taken in cases of in- 
dictment, and to decline to grant a manq 


tory injnuction, if I find this was in fact no ` 


nuisance. Now, I propose to give myself the 
same direction which the. learned Jadge 
Martin, B. gave to the jury in the case of 


(9) 11 Beay. 308, 18 L. J. Oh. 35; 18 Jar. 71, 
(10) 88 L. T. 245,16 T. L. R. 508. i 
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oe on the prosecition of Baron” Indonel 

Rothschild v. The United Kingdom 
es Telegraph . Company, Idmited (11). 
The pavticalar proposition which His Dərd- 
ship put.to the jury is this, and the 
Court held this was a\proper and right direc- 
tion: -" That a permanent obstruction erected 
on & highway placed thera without lawful 
authority, which renders the way.less com- 
modious, &., andifthe jury believed that the 
defendants placed, for the purposes of profit 
to themselves, posts with the object and in- 
tention of keeping them permanently there 
ani the posts were of such sizs and dimen- 
sious and solidity as to obstruct and prevent 
the passate of carriages and horses * * * the 
Jury ought to find the defendants guilty upon 
this indictment. ” His Lordship held that the 


local authorities had no power to give the. 


consent they had given to the defendant and 
finding ‘asa fact the defendants’ Tramways 
across the highways were a public nuisance, 
granted the mandatory injunction sought. 


Bat even that is essentially I think a different - 


case from this. For it was not pretended that 
the local,authorities had any power either to 
forbid or grant the concession. They had 
mistaken the limits of theirsta‘utory authority 
and allowed ander reservation that to be 
done which that reservation further showed 
that tHey, were not competent to allow. 
And as the act was found to b2 in broadest 
sense a public nuisance’ interfering as ib 
did with the use of the highways by the 
public and as it was done without any lawful 
authority, a mandatory injunction was granted. 


But what appears to me to be the broad: 


distinction between this and every other 
case in the English books is that in all 
those cases where the enforcement of the pro- 
visions of the particular act were entrusted to 
a local authority and that local authority had 
found itselfimpotent to compel compliance, 
it was the local authority that moved the 
Advocate-General to file the information. 


-Here the act complained of has been done with ` 


the permission of the local authority. And 
as amere matter of principle T should Lave 
thought that, considering the local authority 
“has .given that permission unqualifiedly and 


refuses to revoke it, the Advocate-General’s | 


proper course would have been by suit. against 
the local authority. In Attorney .General v. 
Barker (10), though the local authorities had 

(11) 61. T. “R..870; 10 W. R. 538; 9 Oox. O. C. 174; 
2 B. & S. 647,93 F. ia 785; BLL. TM. 0, 166; 
b Jur. (x. s.) 1168. | 


5 - 


‘granted their permission they had done so with 
the distinct reservation and if that reservation 
had not bean exceeded; there’ can be no ques- 

‘tion that the Attorney-Geueral’s suit would 
have failed. It has, of coarse, been contended 
in this case that in the same way the permis- 
sion granted by the Commissioner was beyond 
his lawfal authority. Bat this is plainly dis- 
tinguisbible from <Altorney-General v. Barker 
(10). For the permission complained of was 
given underasection of the Manicipal Act with- 
out any qualification, the defendant having re- 
ceived it, had every reason to believe that he 
was within hisrightsin acting tp to it. Hehas 
availed himielf of it: Hyvenwh6n doubt was 
thrown upon the Commissioner’s power to 
grantit that officer refused to revoke it and, 
unlike Burker’s case (10), the act done wader 
that permission could not posssibly, treated 


as a fact apart from the provisions of the 
‘Municipal Act, be held to bea public nuisance. 


The principles governing the two cases 
appear to be plainly distinguishable. In the 
event of a public body or alocal authority 
wilfully misusing or exceeding their sta- 


-tutory powers; the Attorney-General might 


very well proceed by information against 
them to compel them to keep within the law. 
But private individuals, who could not possibly 
know whether the statutory powers of such 
local authorities had been exbeeded and had 
acted upon the faith of their executive orders, 

could hardly form, I think, the‘proper abies 
of the Advocate-Geuotal’s suit, the basis of 
which was that the local authorities had per- 


` feotly bona fide but by reason of lack of in- 


telligence,acted ultra vires, and the object of 
it was to obtain a mandatory injunction of a 
ruinous character againstan innocent indi- 
vidual. And this distinction seems to me to 
run through all the. English cases to which 
I have been referred. So far as those are 
cases of the Advocste-General, I do not find 
one in which such a relief, as.is now asked 
for against a private individual, has ever be- 
fore been asked for and granted in the like or 
anything like the same circumstances. Sach 
cases as the Yubbicom v. King (12) and McIn- 
tosh v. Pontypridd Improvemants Company (18) - 
are ona somewhat different footing. They 
appear to be cases- brought by private indivi- 
duals andthe relief granted, such as it was, 
seems to have been granted on the ground that 


(12) (1899) 1 Q. B. 444,08 L. J. Q. B. 560; 63 J. P 
149; 47 W. B. 818; 80 L. T. 150, 
(18) 61 L-J. Q. B. 164 
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plans purporting to. have been lawfully ap- ‘found to.be in fact a public nuisance, as in 


proved were not lawfully approved. No doubt 
“that principle goes verynearthe principle con- 
tended for by the! Advocate- Generalin this case, 
for, he might say that on his construction of 


section 349B the permission granted by. the. 


: Commissioner was an illegal permission and 
so the result- would be on all fours with the 
result in Yubbicom v. King (12). I do not find 
from the report of Yabbecom v. King (12), what 

| relief the, plaintiff asked forand I have not 
the Bristol Corporation Act to refer to.. All 


‘that I am able to say, on’consideration of this | 


class of cases, to which may be added Kerr v. 
Preston Corporation (14), is thal they seem to 


““indicaté the right of private individuals, when 


aggrieved, to compel obedience to local Acts. 
'Confining myself, however, to informations by 
ihe Attorney-General,-my examination of the 
case law suggests thefollowing conclusion. The 


cases fall naturally into two classes : a ‘cases, 
“in which there has been an actual publig nui- 


` sance for which there would bea comnion‘law 


* 


remedy, (2) cases in which there has been only 


a const: uctive public nuisance for which there 


would be noremedy at common law. In the 
former class of cases to which Attorney-General 


- v. Barker (10) belongs, the Attorney-General 
_ lias acted at the relation of private individuals, - 


In the latter’ class of cases, the Attorney- 


General. unless proceeding against a Corpora- 


tion or Company itself, always, as far as I can 
see, acts at thereélation of the local authorities. 
Cases on the border line which are -dificult to 


classify are typified by Attorney-General v 


Greut Eastern Railway Company (7). Those 


are cases in which, although nothing in nature ` 


of a public huisance is ciused, private persons 
are aggrieved by a plain breach of the Law and 
{ presume that it is only by reference to the 
underlying principle of such cases and the 
group of cases represented by Yablicom v. 


"King (12) that the Advocate-General ` has 


thought it his ‘duty to move in the present 
case. Butthere again the distinction is plain. 
Tor the defendant is always, when the At- 
torney -General moves, the offending Corpora- 


tion, Company or local authority, whereas in. 


this case he passes over the local authority and 
“asks for relief against a private individual. 
And it appears to me that the ground of all 
the decisions is reducible to equally clear 


principles. Where the act complained of is^ 


+ (14) (1876)°6 Oh. D." 463; 25 W. B. 264;, 46 LJ. 
k Ch. 409, ~ = 


4 ` oa 


a 
| 
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„extends. 
, derived from section 91 of the Civil Procedure -~ 


nuisances. 


Attorney-General v. Barker (10), private indi- 
viduals suffering from the nuisance have 
obtained redress by mandatory injunctions on : 
the information of the Attorney-General. . 


-This is clear from Farwell, J?a judgment in 


Attorney-Generai v. Barker (10). And it is equ- 
ally clear that had theact not occasioned a pub- . 
lic nuisance as interfering with the rights, 
safety orhealth, not of single individual but of, 


“public generally, no redress would have been 
_grauted. 


f There are, therefore, to be.con- 
sidered what 1 may call actual and construc. 
tive public nuisances, or public nuisances in 
fact contrasted with public nuisances in law, 
and it is over the latter class of cases that thè- 
Attorney-General’s special powerin England | 
No such “power can, I think, be 


Code, which isin terms restricted to public 
nuisances in fact. What I mean by construc- 
tive or public nuisances in law is that which.is 
only wrong because it contravenes the provi- , 
sions of an Act, and the test in all those. 
cases ig whether if there were no Act -the 
public nuisance complained of would exist at 

all? The language used by many most emi- _ 
nent Judges, in dealing with cases of construc-. 

tive nuisance, certainly lends’ colour to the. 
notion that remedies are available, because 


these in contemplation of law are actual nui- 


sauces, And the reasoning is this.” Where’ - 


thereis an Act in the nature of a Public 


Health Act, disobedience of its, provisions 
must be presumed to tend towards impairing 
the public health and, therefore, in its conse- 
quences indirectly, would bea public nuisance. 
But that process of reasoning appears to me‘. 
to confound the dnal function of the Attorney- 

General and to be entirely inapplicable to such - 
peculiar cases as the Attorney-General v, Great - 
Eastern Railway Oompany (7). In that, as in 
all other cases, where the Attorney-General 
moves to compel obedience to .the provisions’ | 
of an Act, the true ground of his jurisdiction 
appears to me to be the care reposed in him 


' of seeing that the law is obeyed and this has 


nothing necessarily in common with public, 
Further in all such cases, if I am 
right in theory, the Attorney-General’s ac- 
tivity ought to be applied(a) either against the —_ 
offending local anthority, Corporation or 
Company ; (6) orwhere powers conferred upon 
the local authority are inadequate for enforce 


ing compliance with the provisions of theiy. 
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Act, to supplement those pòwers by his special 
remsdies. And neither of those cases in the 
_ least resembles the presant case. 

Having thus briefly stated what I take to 
be the teaching of all the English authorities 
to which I have baen referred, I will deal with 
some of the more important a little more in 
detail. 

It may be aaa begin with Cooper 

_ V. Witténgham (15) because, although that is 
not an. Attorney-General’s suit, it contains 
some very useful andilluminating observations 
upon one of the chief principles which must, I 
think, govern my dacision here, 
principle that where the act complained of is 
only an offanc3 bacanie it is the craatura of a 
statute, and where that statute provides a 

-remedy, the offance is only to ba corrected by 
the statutory ramedy. A point of this kind 
seams to have baen raised in Vooper v. Witting- 
ham (15). Jessel, M. R., -observes upon it as 
follows :— ` It was said that the.l7th section 
of the Act created a new offence.. ...and it 


“was argued that where a new offence and a. 


penalty for it wero created by statute, a 
person procasding under the statute was 
confined b) the recovery of the penalty, and 
that nothing else would be asked for. That 
is true as a general rule of law but thera are 
two-excaptions. The first of the exceptions 
is the ancillary remedy in equity by 
injunction to protect aright—that is, a mode 
of preventing that bainz dons which if don3 
“would be an offenaa. Wherever an act is 
illegal aud is threatened, the. Court will 
interfere and pravent the act being done, and 
as regards the mode of granting an injunction, 
the Court. will grant it either when the 
illegal act is threatened but has not baen 
actually” done, or when it has boen done and 
seemingly is intended to bə repaated.” I 
need not deal with the second exception 
. which has'no baring upon what I am now 
-discussing. Bat that dictum of the Master 
of the Rolls clearly contemplates one ancillary 
remedy and one only,—a preventive injunc- 
tion. Farther he was considering only the 
case of a ponalty provided by the statute 
and prosumibly inadequate Had the case 
befora. him . b3an of statute, which while 


craating an offenca provides not only for a < 


penalty but amples and complete remady, it is 
-very doubtfal whether that maat learned Judge 

(15) 15 Oh. D. 501; 4314 J. Oh 7532;43 L T.16; 
93 W. B. 720. n 


I moan the” 


“would not have amplified his observations: 


In The Wolverhampton New Water Works 


‘Company v. Hawkesford (16), which was again 


an action against a private individaal by 6 
Company. for calls, Willes, J. said: “Thero 
are-three classes of cases in which a liability 
may be established founded upon a statute. 

One is where there was a liability existing at 
common law, that lability is affirmed by 
a statute which gives a special and peculiar 
form of remedy different from the remedy 
which existed at common law: there unless - 
the statute contains words which expressly 
or by necessary implication exclude the 
common law remedy, the party suing 
has his election to pursue either that or the 
statutory remedy. The second class of cases 
is, where the statute gives the right to 
Bue , merely, but provides no particular form 
a remedy. there the party can only proceed 


l ae at -common law. But.there is a 
thirds 


<class, vz., where a liability not 


existing at common law is created by a statute 


which at the same time gives ‘a special and 
particular remedy for enforcing it. The 
present case falls within this latter class, if 
any liability at all exists. The remedy 
provided by the statute must be followed, 
and it is not competent to the party to 
pursue the course applicable to cases of the 
second class.” Now that statement of the 
law would exactly .cover.and conclude the 
question I-am now discussing, had the 
litigation been between private parties. 

In Attorney-General v. Ashbourne Recr eation 
Ground Company (17), Buckley J. said : “The 
fact, therefore, is thatthe statute has enjoined 
somathiae: has itself imposed no penalty ; bat 
has private machinery by the use of which D 
penalty may. be imposed and that that 
machinery has been employed. The defen- 
dants say, that because bye-laws have been 
made and thera isa remudy under section 
251 bo recover the penalty in a summary 
manner, there is no jurisdiction in this 
Court to grant an injunction.” The learned 


Judge then procaeds to quote Willes, J. ut 


supra and goes on: I will assame that the 
present case comes within the third class. 
Ln cases within that clays the statutory remedy 
must in general be follewed but there is at 

(16) (1859) 6 O. B -(N. 8) p. 333, 23 L. J.C P. 
242 ; 5 Jar. (N. s8 ) 1104;7 W R 46 b. 

(17) (1993) 1 Ch. 101; 51 W: R. 123,19 T. L. R. 
89,72 L J. Ob. 67; 67 J. P. 738; 87L. T. 331; 19 Y 
L. B. 40. 
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There may. co-exist a remedy by injunction 
to protect a right. It cannot be disputed 
after Cooper v. Whittingham (15), that if a 

plaintiff is suing in respectof_a right ‘personal 
to himself,” he ‘may be protected by injunc- 
tion. After commenting on Cooper v. Whit- 


| tingham (15), the learned’ Judge’ proceeds : 


“The Attorney-General in respect of the 
invasion of public rights has at least as 
large a right to invoke the protection of the 


~ Court asa private owner suing in respect 


” 


‘remedy | 
that the public right to have thoss things- 


of hia rights.”.The learned Judge, 
‘discussing Attorney- General v. Hatch (18), 


_ Attorney-General: v. Rufford and Co., (19), 


gives as the 1ea8on for the rule in thea cases 
that “There may be good reason . why an 
injunction should be granted although a 
penalty is imposed. If there were no remedy 
except the statutory remedy, a public 
authority might, by circumstances, be render- 
ed singularly impotent although it had made 
bye-laws. Under section, 158 of the Act of 
1875, works. contravening bye-laws may be 
pulled down or removed, but only where the 
work is commenced piker or- before the 
expiration of one month after the delivery of 
notice to the public authority, without the 
approval of such authority : so that if the 
public authority is inert, it may become 
powerless to pull down or remove : 
the defendants: are right-its only remedy 
would be to proceed by way of penalty. That 
cannot be the intent of the statute. Another 
reason is that there are. many cases where 
“a “public authority can interfere in which 
pulling down would be an inappropriate 
was bs The Act did not intend 
done should be guarded only by A penalty 
in case they are not done.” 

I take that to 'be a singularly clear and 
usefal exposition of principle for my present 
purposes. Ib is ‘true, that Buckley, J. uses 
the words _ “remedy” and “penalty” as 
almost interchangeable but the reason why 


“he interfered at the suit of the Attorney- 


General and the ,only reason was that the 
local authority might otherwise he impotent 
to enforce com pliance with the provisions of its 
own Act and that is, why it is necessary to 


insist upon the distinction between remedy and 
(18) (1898) 3 Ch.:86;62 L J. Ch 857; 2 R. 

583; 89 L. T. 4693 ; 57° J: P, 833. 
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penalty. If in this class of cases fe anto 


offence can only, be punished and not .re- 
medied, then the principle of. Attorney- 
General v. Ashbourne Recreation Ground Oom- 
pany (17) plainly applies, as plainly it would 
not apply had the local authcrity complete 
powers to remedy the wrong. While, there- | 
fore, it may appear to form an exception to 
the third of Willes, J.’s ‘classes, it does not 
in fact do so. In Cooper v. Whittingham (15) . 
what Jessel, M. R., laid-down -was that not- 
withstanding 84 statutory penalty, , there < 
might bean ancillary remedy by injunction . 
to prevent an act being done or repeated, 
and what Buckely, J. lays down, in Attorney-` 
General v. Ashbourne Recreation’ Ground Com- 
pany. (17), is that where an offence is created 
by a statute and there is no remedy but only 
an inadequate penalty. the Attorney-General 
can remedy the offence and compel compliance 
with the statute by means of a mandatory 
injunction. Strictly speaking a mandatory’ 
injunction giving complete remedy in 
itself ` can scarcely be called an ancillary 
remedy in the sense’ in which Jessel, M; 
R., used those words and,-as I. have pointed 
out, Jessel, M. R., is clearly not contemplat- | 
ing cases of this kind. In such: cases assum- 
ing that local anthorities have not sufficient 
powers. to compel obedience to their Acts, 
where those Acts are public Acts of health; ” 
safety and convenibnce, the Attorney-General 
supplements the defects of their authority, - 
by calling upon the Courts‘to issue manda- 
tory injunction to compel complete obedience 
to the law. 

“In Attorney-General v. Winbledon Ho: ; 
Estate Oompang Limited (1), the facts weres 
the defendant Company had disobeyed the- 
orders of the Urban Council and had infring- 
ed the provisions of-the Public Health Act,- 
1875, by projecting a portion of a new- 
building beyond the building line. The Urban . 
Council had no power-to demolish the build. ° 
ing. The building had been persisted in,. 


‘notwithstanding the disapproval of the- 


Urban Council. The defendant had been 
prosecuted and fined £20. Nevertheless the- 
Urban Council as relators moved the Attorney- 


General to ask for a mandatory injunction. | 


Farwell, J. in disposing of the case said:. 


“Now the first point taken by the defendant -- 


is that there is one remedy only, namely; 
the remedy given by- the statute. which’. 


‘provides, &c. Iu“ my opinion that point. is” 


Vol. VI. os 


Concluded: by the decision of Backley, J. in 
Attorney-General, > v. Ashbourne 
Ground Oompany (17); approved’ by the Court 
` of Appeal in Devenport Corporation v. Tozer. 
(20). T am élear that there is, not one remedy 
only, namely -the statutory remedy. There 
is firat of all the ‘statutory obligation not to 


build withont'the written consent, and if - 


- that is disobeyed—apirt from any ‘question 
of panalty—there is a remady by injanction, 
‘because ib is a- public general Act prohibiting 
certain matters in ths interests ‘of public 
health and in order to praserve uniformity 
in the width of the public streets, and that 
' isa matter for which the Attorney-General 
‘ean sue.” And he'goes3 on: “Lf the offence is 
committed. I see no reason why the Attorney- 
General should not be heard ‘to say ‘in this 
Court, the defendants have donè that which 
. the Act of Parliament has-forbidden them to 
do and I appeal to the Court to maka them 
take it down again.” “J think there is nothing 
inthe point that, inasmuch as the defendants 
. have basen fined, they cannot now be’ ordered 
to take down the building so as to avoid. the 
necessity of multiplicity of indictments or 
prosecutions that-wou'd otherwise follow:”’ 
In dealing withthe question of laches, the 
learned Judge makes the following impor- 
tant observations.’ “TheCourt,no doubt, has a 
discretion in the ‘case of £ Attorney-Greneral’s 
- actions as well as other actions. It is not 
sufficient for the Attorney-General simply to 
came to the Courtand say: 
the fact that-there has baen a braach of this 


statate, and it follows asa matter of courae, 


that the mandatory ‘injunction which I ask 
for must ba ‘granted. ” Then upou the facts 
. of the case the learned Judge held that there 
was no ground for imputing laches to the At- 
torney-General -or to excuse ths defendant’s 
-conduct. He said: “I can only see a‘bold de- 
termination onthe part of the defendants to 
insist upon going on their own way -in spite of 
everything; hoping for the bast, and trasting 
that no body would. compel them’ to pull down 
what they had-put up.” Farwell, J. then 
qiotes Lord Halsbary in London Oounty 
Gouncil v., Attorney-General «+ (8) me 
conelndes:— I cannot: say that the Attor- 
.ney-General ought. not to-have initiated this 
litigation and having initiated it, I cannot say 


-heis-not justified in pressing the Court to 

(20) (1903) .1,0h.-759; (1902) A. C. 163; 71 D. J. 
‘Oh. 268; 66 J. P. 840; 50° W. R. 497; 88 L. T. 161; 
18 T. L. K. 208, | 
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grant a mandatory inj EA because there 
is no otherremedy open. I see no other way 


‘ of protecting the publicin giving the benefit 


of this section except by granti ng a mandatory 
injunction. There is no. one to whoml 
can give ` damages, and there is no other 
means I can see of giving offeot to the 


-Act of Parliament.” The whole of this judg- 


ment and particularly some of the passages I 
have quoted were strongly relied upon by the 
plaintiff. Inmy view, however, the case is 
quite as good authority for the principle upon 
which I have found my decision. For what 
does it come to? Here was a Pablic Act in- 


‘tended to protect the health and safety of 


the public. Hxecnuitve bodies were appoint- 
éd to enforce its provisions but the particular 


_case shows thata bold and determined law 


breaker could set them at defiance. The most 
that they would expect by way of penalty was 
a fine of £20. If the payment of that 
fine ended ihe matter, it meant that every 
rich man could contravene the Public Health 
Act with virtuaalampunity: This, said Far- 
well J., could have not been the intention of 
the legislature. Reluctant though he was.to 
order the buliding to be pulled down, he felt 
that he could not | say that the Attorney- 
General had no power to ‘initiate the action 
and was not justified in pressing him for 
a mandatory injunction, because there was 
no other remedy. [ tuo have emphatically 


said that L do not think the Attorney-General 
‘I call. attention to 


had -no power to intitate this action but I 
am not prepared, in the circumstances of this 
case, which are altogether different from the 
circumstaces in Attorney-General v. Wimble- 
don House Estate Company (1), to go the 


‘length of hulding that the Advocate-General 


is justified in pressing for a mandatory injune- 
tion. There is not the same reason, True, 
in the particular case, there is no other 
remedy but that in itself is nothing. What 
Farwell, J. meant was that there was no 
other remedy for any number of the like in- 


fringments of the provisions of the Public 


Health Act. And the reason for that again 
whs ‘that the Urban Council, who were charg- 
ed with the daty of enforcing that Act, had 
not sufficient power to doso. All those con- 


siderations are wanting in the present case, 


If the Act had been infringed at all, it had 
not. bean wantonly infringed. The conduct 
of the ‘defendant in this ‘case has not, like 
the conduct ‘of the ` Attorney-General 


+ 
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v. Wimbledon House Estate Company (1), 
been an open and bold defiance ot the local 
authority. On .the contrery what he did, 
he did with permission of the local authority. 
And putat the very highest, that permis- 
gion, if it contravenes the provisions of the 
Act, did so bona fide and upon a misunder- 
standing of two very ambiguously-worded 
sections. It may have been ultra vires and 
it might be desirable, if that were so, to 
obtain a declaration from the Court that it 
was ultra vires. In that case it certainly never 
would be repeated unless the legislature in- 
{ervened to alter the wording of the section. 


There is, therefore, no risk of any recurrent’ 


infraction of the Act to the detriment of the 
public. in Attorney-General v. Wimbledon 
House Hstate Company (1), it was the Urban 
Council who invoked the assistance of the law 
against a (P sic) refractory citizens. In this 
case.it is the Attorney-General who is in- 
directly impeaching the actjon of the local 
authority, in an attack upon a citizen who 
has done what he has done in strict obedi- 
ence to the orders of that authority and in 
the fall and reasonable belief that he was 
complying with: the law. Had such facts 
been before Farwell, J., I have not the slight- 
est doubt that he would not have said that 
the Attorney-General was justified in press- 
ing for a mandatory injunction. I particu- 
larly rely upon that passage of the learned 
Judge's judgment quoted above in which hé 
insists upon the discretion of the Court even 
where the Advocate-General may be right 


technically in law.to grant or refuse so vay 


penala relief, 
. The case of Atlorney- General v. Ohi ewsbury 
(Kingsland) Bridge Uompany (21) was asuit by 
the Attorney-General at the relation of two 
share-holders to restrain the defendant Com- 
pany from doing illegal acts, which in their 
nature tended ta the injury of the public, such 
as interference with public highways or navig- 
able streams. It was held that the Attorney- 
General could maintain the action without any 
evidence of actual i injury to the pabhe. The 
question mainly inissue there was,as appears 
from the opening passage of Fry, J.’3 judg- 
ment, whether the Attorney-General had a 
right under the circumstances to intervene 
without showing substantial injury to the pub- 
lic. That isa point with which | am not very 


(31) 21 Ch. D. 762; öl L. J. Ch. 748, 481. T. 687; | 


Bu W. R. 916. 


much concerned at present, though it EE E 
very-closely cases which ] bave classified as 
merely constructive nuisances or nuisances in 
law. In the course of his judgment, Fry J. 
quoted the observations of Lord Romilly, Mas- 
ter of the-Rells, in Attorney-Gerieral v. Oxford, 
Worcestor § Wolverhampton Ratlway Company, 
(22) where that learned Judge said : “Ib was. 
properly said on the other side that in ail 
such cases the Court required that the nali- 
sance should be proved.” ButI am also of 
opinion that the Attorney-General as pareng 
patrise might apply to the Court to restrain 
the execution of an illegal act of a public. 


nature, provided it was established that the aoe 


was an illegal act and it affected the public 
generally’. Again in Attorney-General v. Cooker- - 
mouth Local Board, (23) Jessel, M. R. refused to 
grant an injunction on the bill because he came 
to the conclusion that there was no evidence of 
any nuisance resulting to the plaintiff from 
the. deféndants’ acts. Nevertheless at the 
instance of the Attorney-General he granted 
an injunction torestrain the defendants from 
polluting the water of the river, because that 
was expressly prohibited by Act of Parlia- 
ment.” And Fry J. goes on: “There, ag in 
the present case, there was no evidence of 
any actual injury, but there was evidence 
that the defendants were doing certain illegal 
acts which tended in their nature to injure. 
the public and accordingly an injunction was 
granted with costs.’ 

“In the more recent caseof Attorney-General v 
Great Eastern Ruilway Company (7) the learned 
Lord Justices appear to have differed some- 
what in their opinions. If they bad express- 
ed any decided view affecting the present 
case, I need rot say that I should have fol- 
lowed it, Bat when I examine the Judgment 


of Lord Justice James, who ‘was the most . 


„adverse to the rights of the Attorney- 
General, I think that even, according to his 


1910. 


ay 


view, the present action couldlbe mrintained: for . 


commenting on Attorney-General v. Cocker- 


mouth Locul Board (23), be said: ‘The Board. 


were doing works which would or might pro- 


bably poison a ranning stream in direct viola- ` 
tion of the law which prohibited them from , 


committing a nuisance.’ Just as there the Acts, 
which were restrained without -proof of in- 


jury, were acts which in their nature tended 


(22)2 W. B 339, 831 
(23) L. B.13 By 1/2, 4b L J. Oh. 113, 8) WI 


_ 590, W. R. 019. 
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‘to injure the public. so in the present case 


the acts which the Attorney-General. sought to 


restrain were in their nature such as tended 
to injure the public. It will be observed that 
‘although proof of injury to- the public was 
dispensed with in this andin al) cognate 
cases, the acts complained of were in’ the 
nature such as must tend indeperdently of 
any particular statute to injure the public.” 

These casés then properly. fall within the 
first class I have mentioned.. That isto say; 
the act complained of is of such a kind that 
irreapective of statute it would be a public 
nuisance, 

In Attorney- General v, Ely, Haddenham 4 
Sutton Railway Company (24), Lord 
Hatherley said:: “The, question is whether 
what has been” done _ has been done in 
accordance with the law? If not,-the 
Attorney-General strictly represents the 
whole of the publicin saying that the law 
shall be observed.” That is a case- of ihe 
„second class where the ground of the Attorney 
General's interference is not apparently 
referable to the existence of a public nuisance 
in fact but to the rights of the public generally 
in seeing that the, law is obeyed. -But I 
apprehend that inthe latter class of cases, 
the furtherest the Court would go would be 


to grant an injunction restraining the offend- 


ing body from continuing to break the law 
and that is, a very different thing from- what 
I am now asked to do_and the reason of 
the Court’s action is also very different. 

From a study of these and other cases, I 
dedace the conclusion that no mandatory’ in- 
junction against a private individual, 
what I have called a mere nuisance ‘in law, 

-would ever be asked’ for in England, much 
- less granted, ‘except whereit had been created 
and persisted in in defiance of local authority 


~ 


’ sponding with the Ma a Commissioner in 


this case, had forbidden the act to be done and 
when the act was done, had no power to abate 
the nuisance. That-can never be the case under 
the Bombay City Municipal Act. If buildings 


_ exceeding in height the prescribed limit were 


erected in defiance of the Commisioner’s orders, 
he has complete powers to pull them down and 
there can be no donbt that he would, where 
occasion required, exercise those powers. Where, 
however, believing that he is carrying out the 
intention of the Legislature, he grants per- 
mission and it is found, as it quite possibly 
might be found in this case, that the permis- 
sion. was ultra vires, it would surely he the 
height of injustice to require persons who had 
erected stately and costly buildings under 
that permission to pull them down. Tf it is 
said that that in fact was what was done in 
Attorney-General v. Rarker (10), the answer is 
simple. The local unthorities there gave the 
defendant a qualified permission only. What 
they. said amounted in effect to this, yon may 
put up your tramway so far as we are concern- 
ed without any hindrance from us and at 
your risk. But that. has never been the 
understanding of the citizans of Bombay 
when they have obtained the Commissioner's 


. written permission to erect their buildings 


for - 


and that local authority had not sufficient ` 


power to enforce compliance ‘with the law. 
Now under the Municipal Act not only are 
penalties provided but the local executive is 


fully empowered to deal with all illegal acts , 


| done in contravention of the provisions of the 
law and in defiance of its authority. Ib will 
be observed that in- all the cases | 
have examined, mandatory injunctions were 
grauted.in two only, the dttorney-Genaral v. 
Barker(10)and Attorney-General v. Wimbledon 
House Estate Comp imy Limited (1); 
latter case because the legal authority, corre- 


(24) L R.4.Ch 184,38 L.J, Ch.’ 258; 20 L. T 1; 


~ 


ITW. B. 856. 


in the 


to a stated height. There the permission is 
entirely unqualified and emanates from an 
authority in whom the public have, and hare 
every reason to have, complete KN PAN I 
am not saying, be it understood, that the 
Advocate-General has in any way exceeded 
his jurisdiction in drawing the Court’s atten- 
tion to what he considers tò ba a breach of 
the law; nor do I think thatina proper case 
the Court would be precluded by the terms 
of section 56 (4) of the Specific Relief Act 
from granting him a mandatory injunction. 
But Iam as strongly of opinion thatit is al- 
ways for the Court to decide what is a proper 
case before resorting to that extreme remedy. 
Nowif we look to the general scheme of 
the Municipal Act, it becomes abundantly 
clear that the intention of the Gegislature 
was to confide in the Commissioner all powers 
of éxecutive control. This is stated 
in the largest terms in ssction 64 And it is 
only upon the supposition that the Commis- 
sioner his acted perversely or @oreaptly thot 
a Court wonld be willing to interfere with 
him in the discharge of -his executive funo- 
tions. It would, I think, be still mora relac- 
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-all likely to interfere. 


tant. to penalize any individual citizen who 
had acted i in strict conformity with the orders 
of the Commissioner. 


General had jurisdiction in this suit, there is 


Lan end to the Commissioner's independent 


executive authority. ` For, in every case 
in which individuals were dissatisfied with 
the exercise of the Commissioner's discretion, 
they might move the Advocate-General as the 
relators have moved him in this suit, to get 


acts undone which were done under the Com- 


missioner’s authority. Who, it was asked, 
would feel safe? ` Building plans were sub- 
mitted not to the Advocate-General but to 


the Commissioner and if they are. approved 


by the Commissioner, if people on the strengh 
of that ‘approval: complete their buildings, 
can it be-right to allow the Advocate-General 
to intervene and obtain mandatory injunctions 
from the Court ordering those buildings to be 
demolished? I do not think that there is 
really very much in that argument. The 
Courts always have reposed- and always 
will repose confidence in the discretion of 
the. Advocate-General and it is only in cases 
where. he believes 
have contiyavened the law that he would be at 
It is not really of the 
exercise of the | Commissioner’s discretion 
that the Advocate-General now 02m plains: 


His contention is that the Commissioner had 


no discretion and that i ig a point which if once 
settled would be settled forever. It is 
likewisea point which could not be of fre- 
quent occurrence. It is nob, therefore, npon 
any considerations of this kind that I rest my 
decision. 
the strong personal interest which one of re- 
lators has in getting the defendant’s building 
demolished. Possibly, considerations of that 
kind might weigh with a Judge in deciding 


whether or not as a matter of discretion 


he ought to grant a mandatory injunction. 
Strictly speaking 1 think they should be ex- 
eluded from his mind. All I-am concerned 


° with is the merits of the case laid befora me 


by the Advocate-General and Lam sure that 
I ought to-assume,thathe is acting, serupu- 


_ lously in the discharge of what he feels to be 


his duty. On the other hand I am not much 


influenced by the attitude later taken up by 
- the Commissioner.. : 


There are passages in his 
deposition as well as in his letter of the 
KANG August which ageet that his permis- 
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It has been said on’ 
‘behalf of the defendant that if the Advocate- 


that local authorities 


I need not perhaps even advert ` to- 


a ~ 


sion was obtained by misrepresentation and 
that had he known the facts, he would’ “not 
have granted it. 
indicate that he shares the Advocate-General’s 
views that in granting the permission he ‘did, 
even had he done it with the full’ tasn lodro 
ofall the facts, he wonld have exceeded his 
statutory powers. ` 


But what has that to ‘dc with the defendant?’ 


All that the defendant knows is that he ob- 
tained the Commissioner’s permission, that 
he acted upon it, has completed his building 
and NAN perm enon has never been revoked. 
So far then as the equities attaching to the 
defendant go, when I consider whether’ I 
ought to order him to pull down a portion of 
his building, I cannot see that the Commis- 
sioner’s statements in evidence or in his letters 
have any present bearing upon the question. 
Bat before I come to that I will resume in a 
Beritence or two the result of what 1 have- “80 
far stated. 

1 have found that the Advocate- Generale in 
India has all thé powers for the purpose of 
filing information of this kind possessed by 


‘the Attorney-General in England. 


The second of the plaintiff's propositions 
-was that asuit of this kind could be brought, 


‘by the Attorney-General i in lêngland. I have 


already said that in the most’ géneral langu- 
age I think it could. But having regard to 
the dicta of very eminent Judges’ and the 


nriderlying principles of their decisions, I very: | 
much doubt whether it ever would, where the 


effence is a creature of the statute and the 
statute provides a complete remedy. I be- 


lievo that in all such cases the Attorney-Gen- 


eral in Jingland would leave the local anthor- 
ity to daw with tha constructive public 
nuisance. Against that, plaintiff has argued 
that all these remedial powers conferred upon 


the Commissioner are entirely discretionary . 


and that if the Commissioner refused to exer- 
oise them, the public are helpless. How could 
wae, snid Mr. Setalwad, ask for a mandamous? 
We should be met at once with the answer 
that this was in the Commissidner’s discre-, 
tion. Implied in this is I think the answer to 
the whole action. For in so far as the acte are 
offences merely, becanse they contravene the 
provisions of the Act, it is plain that the 
intention of the Legislature was to leave the 
remedy entirely in the hands of the Commis- 
sioner. I donot think that the *Act could 
he taken to pieces if this way. I ‘think that 
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‘it must be read as a whole andfor the pur- 
poses of this case, the whole is governed by 
section 64. if, ‘however, it is ‘the Com- 
missioner himself who is- said to be in 
’ error and that is what is implied in Mr. Setal- 
wad's argument, then surely the action -of 
the Advocate-Ganeral should be directed 
against him as hasbeen invariably the case 
in Kogland.. 

So far then I hari ‘assented to the first two 
Advocate-General’s propositions, 

His third proposition was that the same 
result would be arrived at under section 91 
of the Civil Procedure Code. That is to say 
that whether or not, he had the same powers 
as the Attorney- - General “in England, he 
would still be entitled to maintain and sut- 
ceed in this suit. In my opinion as stated in 
earlier part of the judgment that. would not, 
. be 80. 

I come now-to the last question, PRE 
whether assuming if I ám wrong in holding 
that section 349A read with section 349B 
empowers the Commissioner. to grant his 
permission, assuming, ther afore, that the per- 
mission was a nullity, as in Yaubbtcom v. 
King (12) and consequently the erection of 
the building is illegal, assuming L am wrong 
_in my belief that considering the Act pro- 
vides complete remedies,this isnot a suit that 
“would in England ever have been brought 
by. the Attorney-General agaiust a private 
individual. I will state my reasons for hold- 
‘ing that, in any view of the facts of this 
case, it is nob a proper cise for granting 
a mandatory injunction. First of laches on 
the -part of the Advocate-General. 

' “The Courts in England have on more than 
_ one occásion expressed differant views on the 
pint whether laches disentitles thé-Advocate- 
General to miintain auch a suit. I do not | 
‘propose to go into that question but I da 
think that delay on the part of the plaintiff 
which has contributed to the defendant con- 
tinuing and completing at vary great costs 
the building which is now sought to ba də- 
molished “must baa very material factor in 
deciding whether the Court will or will not 
exercise its discretionary power. It has baen 


ka) 


said that there was no laches on the partofthe . 
Advocate-General and that ig perfectly true. ; 


- The Advocite-Geaneral acted with the grewt- . 
est promptitude i inthe matter. Bat though, 
he is in charg? of the owriaga of the3e pro- 


ceedings, though he is responsible for them, 


t 
ian 


‘it ig not 80 much his knowledza, it is nob 


so much his laches, as the knowledge 
and laches of his relators that are important. 
It is in evidence that Dubash, who is the 
principle mover in this matter} ands is the only 
person who has-any real interest in obtaining 
the demolition of the defendant’s building, 
wag watching the whole of ita construction 
from day to day with the utmost vigilance. I 
need only refer to theevidence oflhis architect, 
Taraporewalla, in sapport of these statements. 
Upto May 1909 according to that witness, 
the building had not exceeded or, if it had 
exceeded, had not much exceeded the height 
prescribed by section 3498. Section 91 of 
the: Civil Procedure Code was then in force. 

Dabash knew perfectly well ‘that it was the 
intention of thé defendant’ to raise the whole 
of -his “building facing on Church Gate 


~ Street to the heightit has now attained.’ It- 
was open to him then to move the Advocite- 


Ganeral, as he moved him four months later. 
Judging by the promptitade with which 
the Advocate-General acted, it may” be 
inferrad with tqlervble certainty that had 
his relators approached himin May, a farther 
erection of the building would have been -atb 
once atoppad. In that case assaming the Court 
had adopted the plaintiff’s view, no hardship 
would ‘have been inflicted upon the defen- 
dant by enjoining him not to raise his baild- 
ing to a greater height. But what is the 
position now? I began by stating and may’ 
here repeat that it is only a very small 
fraction of that bailding, 24 fest in length ab 
the most, in Church Gate Street to which 
the Advocate-Ganeral takes exception ax a 
public nuisance. And while I am apon that 
point I may as well give my decision upon 
the question of fact whether the building 
extends 104 feet or 94 down Church Gato 
Street. I agree here with the argument of 
the plaintiff. What has happened is that 


. the defendant has cut off a corner of his 


building so that the point of abuttal on 
Church Gate Street is very obtuse instead of a 
right angle. And the defendant’s contention 
is that the measurements of the 
Church Gate Street face should start from 
the point of nekuni abuttal. The plaintiff 
eontends that it shonld start from a point ab 
right angles tothe faca of the building on 
Hornby Rad And that is I think elearly 
right. Anothersmall point, which] may forget if 
I do not mention it now, was taken by the 
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defendant. Assuming, he said, that his con- 
struction of- section - 349B was wrong, 
atill- the terms of that - -section taken literally ~ 
parmitted the faca of his building on Church 
Gate Street to ba as high as the width of the 
street, - Now while the width of the street 
opposite his building is less than 50 feet, part 


. of Ohurch Gate Street exo3zeds 80 feat in width 


4 


and the, defendant contends that if a penal 
section of this kind is to be applied against 
him, lie is entitled to have.it inter preted i in the 
məst libsral way possible. There is nothing” 
in the seotion itself to millitate against that 
contention. ‘Bat common senserepudiates it. 
It oartainly could not, I-think, have been the 
intention of the Legislature to allow’ the 
maximum, width of.a street to govern the 
height. of the building facing upon it. A 


` street might be ai mile long and not more | 


than 40 feet wide for $ a mile, after which it 
might gradually widen ont to 80 fest, And - 


“ib appear3 to m3 plain that what the Legis- 


lature: msant” was, that houses abutting on 
the. street where ib was only 4) feat wide 


` < should nob exceed; 40 “feat i in haight, irres- 
“‘pective’ of the ‘fact that - half a mile further’ 


_ on the street was 80 feet wide. 


f 


` plete defence. 


a 


~ After this digression let me revert 6 the 
question what is the position now. ' The de-. 


fendant with written permission of the-Com- - 


missionor has. baeu'allo ved without interrup- 
tion or threat of any suit of this kind to- 
completa the whole of his building, the 24 feet 
in “dispute. - Almost from the firat aczording 
to the evidencs, Dabash had protested against ` 
the projected building | and had warned the’ 
deféndant that. it was in.contraventidr of the 
Building Bye-laws. . But narmed with the Com- 
missioner’s permission, the defendant had 


every right to: disragard personal and in- 


dividual complaints of thst kind. The most 
he had to fear was a suit for- ancient lights. 
It appears in -the ‘evidence that Dubash con- 
templated filing such a.snit and against that 
the defendant probably felt he had a com- 
So that he was, as I say, al- 
lowed to complete his building without being 
apprized of the new. and special danger 
whioh now thraatened him. That building is’ 
in no sense a public nuisance in fact, So far 
from that being the case, ib is an imposing and 
on the whole ornamental stracture, which is- 
a credit to thé streets upon which it faces: If 
for a meraly technical reason that the Oom- 


missioner has pinadersd, I were now to grant 
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a’ minditory injunction and direct 24 feet of “ 


the south-eastern’ portion of that building to 
be ‘pulled down, I think that it shonld be -in- 
flicting n real injustice upon an innocent man 


ont of all proportion’to any public gocd or `` 


convenienca which might be ro sectred. And’ 
it is upon that ground that I have no hesita- 
tian whatever in ‘refusing to grant the in- 
junction prayedfor. If my reading of section 
349B had ‘been the same as the ce 
| Ganeral’s, if I had thought that this was. 

`guit in all respects proper to be brought, 1 
should still have held my hand and, contented 


myself with construing the sections, refusing _ 


the mandatory injunction and leaving each- 
party to bear “his own costs. ‘That I think 
is the very most to which the BANGSAL 
“General is entitled in this suit. -` 

Holding, however, the view I have ex- 
pressed- of the true sonstruction of section: = 
849B read. with section 349A and further 
gravely doubting whether” in - regard. to' 
all the facts of this case, ib is a suit which 
ought to have baen brought at all,- IT mast : 
dismiss ib with all “costs upon the: ‘plaintiff 

Surt.: diamissed. - 
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‘(a c. 2 P. R. 1910, 4 P. W. R 1910) 
PUNJAB CHIEF COURT... 
- -Seconp Civit Appear No. 931 oF 1908. 
.. duly 5, 1909. . 
Present;—Mr. Robertson, Acting Chief J untied 
. and Mr. Justioe Johnstone. . 
NAB [A—PLaixtivp—A PPRLLANT 
cereus 
Musammat FATTO AND ANOTHER— 


D&FENDAXTS—RgSPONDENTS. |. 
Custom——Succession—Masalman Gujar- of Ludhiana 
district —Daughter—“ Khana damad”, ‘meaning of—- 


Will—Future possible husband of daughter, appointment ` 


~of, as Khana damad—“ Ancestral land”, meaning of —. 
Land pre-empted by mortgaging” ancestral property. 
Land acquired by right of pre-emption, the purchase- 
money. of which is raised by mortgaging a portion of, ` 
` the ancestral land, is not itself ancestral property. 
Where a sonless proprietor has mortgaged ancestral 
property and with the money has acquired other land: 
by right of pre-emption, the reversioner s ‘remedy is - 
not to follow the parchased land as if it. were ances- + 
tral, but to sue for a declaration that thé mortgage 
sforeaaid is not for necessity and should. uot ‘be 
considered binding on them 
Among Musalman Gujars of the Ludhiana District, 
a sonlesa proprietor has no power by will to alter the 
ordinary rale of succossion; he cannot-will ancestral 
lm in abzulute ownership to a | daughter in the 
presence of near collaterals- ce 
Although the sean aa of kr ana damad ig wll, af 


Vol. V] 

KADIA v. FATTO. = * : 
established among these Gujras; a sonless- proprietor 
has no power to appoint by Will a future possible 
husband of his daughter as his khana damad. AÀ. 


khana damid ig a man who marries the daughter of 
a soniéss proprietor and, instead of taking the girl 


away to his own hongo, liveson with her‘in her father’s . 
house, performing services for him and generally” 


utking up the position of a son. on 

An unmarried daughter is entitled to’ hold her 
father’s ostate until hor death or marriage. 

Further appeal from the decree of H. A. 
Rose, Esquire, Divisional Judge, Ambala 
Division, dated the 20th May 1908. 


Pandit Rambhaj Datta, for the Appellant.. 


“ Mr. Nand Lal, for the Respondent. 
Judgment.—tThe parties to this case 


are Musalman (Gujars of the Dudhiana- 
The firat Court. has stated the 


District. 
pleadings at length in its judgment, and we 
need not repeat them. 
defendant No. 2, minor daughter of the last 
male holder Mahammadi, and plaintiff who 
ig a collateral of his. Her claim is based 
upon customary succession and also upon & 
Will of Muhammadi’s. Part of the land in 
suit is a plot of 12 bighas, 17 biswas acquired 
by Muhammadi by right of pre-emption, the 
price being raised by the mortgage of some 
8 bighas out of the ancestral land. The 
findings of the first Court were—(a) that 
the pre-empted land is “ancestral” as well 


asthe rest; (b) that the onus of proving 


power to make such a Will lay on defendant 
No.2, and has not been discharged: (c)that it 
has hot been proved that plaintiff acquiesced 
in the Will. l 

The learned Divisional Judge took quite o 


different view of the case. He held that 


namong these Gujars an unmarried daughter 
succeeds in preference to collaterals, until 
her marriage: that Muhammadi had “ clear 
power to make a khana damad in his Nfe-time 
and-equally clear power todo so if he did 
not live; that he merely confirmed the 
succession by the Will; that, in there cir- 
camstances, it is immaterial whether the pre- 
empted land be deemed ancestral. or not—a 
point upon which no ‘définite finding was 
given; and that the suit shoold have beén 
dismissed with costs. ~ ; 

In this appeal we will.deal firat with the 
pre-empted land. In our opinion it is not 
“ancestral.” No doubt Mahammadi raised 
the purchase money by mortgaging ancestral 
land; bat the reversioners’ remedy is not to 
follow the purchased land as if it were 
aucestral, bat to sue for a declaration that 
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the mortgage aforesaid was not for “neces. 
sity,” and should not be considered binding 
onthém. This was not done, and perhaps 
cannot now be done, but this is immaterial. 

As regards the rest of the land, it seems to 
us that the question of its being ancestral or 
not was very important. In the first Court 
defendants denied its ancestral nature; but 
the point was found against them and un- 
fortunately in the lower appellate Court 
defendant No. 2, who appealed, virtually con- 
ceded that it was ancestral, that is, in ihe 
second ground of appeal she pleaded that 
the pre-empted land was a self-acquisition, 
and nowhere in the appeal did she contest the 
finding that the rest was ancestral. Conse- 
quently, though we can find no proof whatever 
‘that this land really is ancestral, we must 
take it to beso, with the result that, while 
the pre-empted land gces to the daughter, 
defendant No. 2, in absolute ownership 
under tho Will, the rest of the land does not. 
There is no proof that among these Gujara, 
a sonless proprietor has power by Will to 
alter the ordinary rule of succession in the 
sense that he can will ancestral land in - 
absolute ownership to a daughter in the 
presence of near collaterals. 

As regards khana damad, the institution is, 
of course, well established among Gujars ; 
bui we can find no authority for the Divi- 
sional Judge’s ruling, that Mohammadi could 
appoint a khana damad in the way set forth 
in the Will. -The daughter is five years of 
age and unmarried, and if is said she will 
probably never marry, being deformed. A 
khana damad, as described in” countless Chief 
Court rulings, is man who marries the 
daughter of a sonless proprietor and, instead 
of taking the girl away to his own honse, lives 
‘on with her in her father’s house, performing 
services for him, helping to manage his pro- 


` perty, and generally taking up the position 


ofason. To extend this institution so as to 
cover the caseofa future possible husband 
of the daughter would. be a step for. which we 
can find no vestige of authority, and we have 
no doubt that such an extension would be at 
variance with Gujar sentiment. It follows 
that the Will which, we may note, was never 
acquiesced in” by plaintiff, is in effect an 
invalid document and we must fall back upor 
the ordinary law of succession. 

Here we are in agreement with the learned 
Divisional Judge. We think that among 


í 
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Gujars au numêrried daughter does:hold her 
father’s estate until death or marriage; 
but we cannot go further than this. The 
report of the Local Commissioner in the 
present case is vague and unconvincing; and 
there is no proof whatever of actual practice 
of suce3ssion of daughters in fall ownership 
in presence of collaterals. 


For these reasons we must acoept the appeal 


and-give plaintiff'a decraa in the following 
terms, namely, a declaration that, while the 
pre- sempted land has become the absoluta pro- 
perty of defendant No. 2, tho remaining land 
will revert to plaimbiff after both following 
events have taken place, trz., the death or 
remarriage of defendant No. 1 and the death 
or marriage of defendant No. 2. 

In the circamstances parties should bear 
. their own costs throughont. 
Appeal accepted. , 
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ALLAHABAD HIGH COURT. 
_ Srcoxp Civ APPEAL No. 6£9 or 1909. 
January 15, 1910. 
Present:—Sir Jone Stanley, KT., 
Chief Justice and Mr. Justice, Karamat 
Husain. . 
KASHI KUNBI AND ANOTHER— PLAINTIFE3 
~—APPBLLANTS 
cersus 


SUMER KUNBI AND ANOTHER —DEFENDANTS 


RESPONDENTS. ~ 
- Registration Act (TIT. of 1877), 88. 17, 49—Unregistered 
sulehnama—Covenant for pre- -emption— Raght affecting 
immovable property—Regis ‘ration—-Addmissibilaty in 
evidence. 

The parties to a suit compromised it by an un- 
rogistere] Sulehnama, which provided among othor 
things that if either party sold hia share of the pro- 
perty—the subject-matter of the litigation —the other 
party should have ,a right to pre-empt. ~ The 
sulehnama, so far as‘it related to the covenant for 
pre-emption, was not ‘incorporated i in the decree :° 

Held, in 8 pre- -emption suit based on the 
covenant contained in the sulehnama, that the compro- 
mise being unregistered, was not admissible in 
evidence to establish the right of pre-emption 
affecting immovable property. - 

Biraj Mohini Dassi v. Kedar Nath Karmakar, 35 C. 
1010; 5 12.0. W.N. 854; 8 0. L. J. 90; Patha Muthammal 
v. Esup Rowther, 29 M. 366, followed. : 

‘ Second appeal “from the decision of thé 

- District Judge of Benares, dated the Ist of 


May 1909. 

Mr. Gokul Pahan (with him Mr. 
Lal Banerji), for the Appellants. 

Mr, Muhammad Ishag, for the Respondents, 


Peare 
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of the Registration Act. 


‘Bira} Mohini 
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Judgment.—We think that the view 
of the law expressed by the learned Mannsif in,. 
hig jadgment i is correct. 
parties were involved in litigation in, the 
Court of the Subordinate Judge of Benares.. 
They compromised the suit filing a stuleh- 
nama dated the 2nd of March 1892. ln this 


` sulehnama the rights of the parties in certain, . 


immovable property of the value of Rs 100. 
and upwards were declared and the document, 
therefore, was. compulsorily. registrable in 
view of the provisions of sections 17 and 49 
c In the sulehnama 
ib was provided that if either party sold his 
share of the property, the subject-matter of 
the litigation, the other party should havea 
right to pre-empt. A. decree was passed upon 
the compromise but that decree is silent as 
to the existence of any. pre-emptive right 
whatever. The present snit arises out ofa 
claim brought by twoof the parties to the 
former litigation to have a right to pre-empt 
under the provisions of this swehnama es- 
tablished. The learned Munsif dismissed the 
guit on the ground that the document of the 
Zod of March 1892 not having been regis-. 
tered was not admissible in evidence and 
that, the - plaintiff could not, therefore, es- 
tablish any right to pre-empt thereunder. 
For the view which he entertained, the, 
learned Munsif referred to the rulings in 
Dassi v. Kedar, Nath Kar- 
mikar (1). and in Patha Muthammal y. 
Esup Rowther(2). These decisions support the 
view of the learned Maunsif. ‘On appeal 
the learned District Jadge expressed some’ — 
doubt upon the correctness of the rulings in 
question but held that he was bound by those 
rulings in the absence of any ruling to the 
contrary by this Court. He, therefore, 
affirmed the decision of the Court of first in- 
stance. 

The appeal now before us was preferred 
by the plaintiffs and the only ground of. 


‘appeal is that the sulehnama (i e., the agree- 


ment of the 2nd of March 1892) did not re- 
quire registration. That document undoubted- 
ly declared the rights of the parties in im- 
movable property of the value of Rs. 100 
and upwards and was, therefore, compulsorily 
registrable. But itis argued that the pro 
vision contained io it as to pre-emption was 
not required to be registered, and that inas- — 
1) 83 C. 1010; 12 0. W. N. 854; 8 C. L.J. 90, 
(9 29 BI. 868. | ; 


t 


It appears- that the .. 
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much ‘as ui decreé-was passed detérmining the 


rights of the parties in the immovable’ pro- 
perty, the document was admissible in evi- 


dence to prove the right of pre-emption. 


claimed, that, in other words, the document 
muy be divided into two parts, one of 
which required and: the other did not 
require registration within the’ 
ing of the Registration Act.: We 
think there is no force in this contention. 
Section 49 of the Registration Act provides 
that no document recquired by section 17 to 
be registered shall affect any immovable 
property comprised therein or “be received 
as evidence of any transaction affecting such 
property.” .The sulehnama,in so far as it 
purported to create aright of pre-emption, 
was a transaction- affecting property ‘within 
the meaning of this section and, in our 
opinion, it was rightly held that as the 
document. was not registered, no evidence of 
its contents could be given to establish a 
claim of pre-emption. In the noreported case 
of Musammat Fatima Bibi v. Mirza Sadr 
Uddin ‘Beg, First Appeal No. 57 of 1902, 
which was decided by a Bench of this Court, 
of which one of ns wastu member, on the 9th 
of Maroh “19004, a similar question was dealt 
with. In that case ‘a contention similar to 
the oné which has been raised before us by 
the learned - Vakil for the appellants was 
raised. In the judgment we find the fol- 
lowing passage dealing with this contention: 
“ Bot turning tothe decree of September 
17th 1892, we find that the only parts of 
the’ compromise incorporated in it are those 
in which consent is given to the passing of 
a deoree for Rs. 24,875 with costs against 
the property of Tawajjul Husain. The 
decree makes no further mention- of the com- 
promise and docs not purport to incorporate 
it as part of the decree, or ec ntain any di- 
rection that it is to be so incorporated or to be 
considered as forming part of the decree. It 
futther follows thatthe portions of the com- 
promise, not incorporated in the’ decree, must 
he considered’ to have no more effect than 
an agreement between the parties which has 
not been embodied in a decree. Such an 
agreement as we have here ought, under sec- 
tion 17 of the Registration Act of 1877, to 
have bean registered. Admittedly it has not 
baen registered. We, therefore, hold that it 
is not admissible in evidence against the 
plaintiffa-appllants and does not bar this suit.” 


mean- 


_ extinguish his rights. 


ki 
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This decision supports the judgments appeal- 
ed fron and is we think correct. For these’ 
reasons, therefore, we think that both the 
lower Courts were right in dismissing the 
plaintiff’s claim, and we‘accordingly dismiss 
this appeal with costs inclading fees in this 
Court onthe higher scale. - 

. Appeal d'emissed. 





(s. 0. 3 P. R. 1910, 9 P, W.R. 1910.) 
PUNJAB CHIEF COURT. 
Crviıt Reviston No. 3241 or 1907. 
July, 14, 1909. 
Present —Mr. Justics Johnstone and 
Mr. Justice Scott Smith. 
JIWAN AND ANOCHER—PLAINTIFFS—~ 
PRTITIONERS 
Verses 
DIWAN SINGH AND anotaer—Derexpints 


— RK8PONDRATS. 

Punjab Tenancy Act (XVI of 1887),8 88—Oscupancy 
holding-—Non-cultivation by minor tenant, effet of. 

The non-oultivation of his land by a minor occu- 
pancy tenant does not operate to extingnish his 
rights under section 38 of the Panjab Tenancy Acr. 

‘Eakht v. Thakar Dial, 2 P. R. 1901, followed. 

Ruttun Singh v. Basher Singh, 5 P. R. 1872, Idu w, 
Nihal singh, 12 P R. 1879, not applied. 


Petition for revision of the decree of Lala 
Achro Ram, Additional Divisional Judge, 
oe Division, dated the 83rd May 

Judgment.—This revision was referr- 
ed to a Bench for decision of the following 
question namely, what is the effect of non- 
cultivation by a minor of lands held by him 
as occupincy tenant P” 

Prior to the passing of Act XVI of 1887, it 
was held by this Court in Ruttun Singh v. 
Basher Singh (1) and Idu v. Nihal Singh (2) 
that such non-cultivation by a minor of the 
land comprised in his tenancy operated to 
Those rulings are 
inapplicable to oses provided for by Act 
XVI of 1837, and in Lakha v. Thakar Dial, 
(3) the Financial -Commissioner held that 
under section 38 of the Act the minor’s 
rights were not lost in such a case, his 
minority baing a sufficient cause for his 
failure to cultivate. He said: “The deci- 
sions of the Courts below appear to me 
to ba erroneous under the law as it now 
stands; and inequitable, inasmuch as “they 


o 5 P. R 1872. 
2) 12 P. B. 1879. 


+ 


(3) 3 P. R. 1901. 
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the | minority of a‘tenant, to destroy his 
occupancy right ; that is, to do him a wrong 
when his circumstances specially call for their 
lenient consideration.” 

We fully agree with this decision of the 
Financial Commissioner. We are very 
clearly ‘of opinon that: the legislature did 
not intend that non- ‘cultivation of his land 
by a minor occupancy tenant should operate 
to extinguish his rights under section 38 of 


the Act. ý 
Coming to the facts of this particular case 


we find from the’ patwari’s statement that. 
. the révenne-records which are the best and 


only reliable evidence on thé point, show 
that the occupancy tenants left, or were 
dispossessed of the land after the death of 
Wazira. Wazira died on 28rd June 1899 and 
the landlords began to cultivate in Sambat 
1958-59 (1901-2, A. D.). 

- We allow the revision and setting aside the 


` dacrees of the. lower Courts, give plaintiff a 
= decree for possession of the land’ in suit 


„against hy defendants with cost throughout. 


“ 


Revision allowed. 


1 4 
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: ' CALCUTTA HIGH COURT.. 
Secoxp Orik APPEALS Nos. 2951 and- 2852 
` OF 1907. 
January 25,1910. 
_ Present : :-—Mr. Tasties Mookerjoe and 
Mr. Justice Teunon. 


SARBESH CHANDRA BASU AND OTHERS 


—PLAINTIF¥S— APPELLANTS 
| versus ~ 
HARI DAYAL SINGH RAI AND OTHERS—- 
Derenpants—Reaseon dena. 

Consent decree—Setting aside—Unlawful com- 
promise—Agreement to lease by administrator tn excess 
of powers, voidable and .unlawful—Contract.to lease 
other shares-——Entire and sndiuisible à agreemenit— Void in 
entirety. : 

If a consent decree kas been mide on the basis of 
an unlawful compromise, a suit can bo mnintained to 
get aside such decree. 

Golab Koer v. Badsha' Bahadur, 2 Ind. Oas. 123, 10 
0..L. J. 420; 18 CO. W. N. 1197, followed 

Therefore, asa lease by an administrator in excess 


of, his powers is voidable on the ground that it 


is in coutravention of law, a consont deoree based 
on an agreement in that behalf is equally open to 


attack. 
Two previous litigations between the parties 


.to the present suits were compromised and consent 


decrees were made.~ By the compromise ib was 
agreed that a present plaintiffs should Grant a 
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open a door to landlords to take advantage of - 
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durpatni ofthe half share in a certain property to 
the defendants in consideration ofa certain specifi- 
od bonus and annual rent, and that 8, one of tho plain- 
tiffs, who acted for himself and as ‘administrator to 
the .estate of hia deceased brother, would obtain 
the necessary permission: from the Court where 
Letters of Administration had been ,granted. $ 
applied for the permission but it wasrefased. The 
plaintiffs “now suo for setting aside ‘the consent 
decrees: 

Held, that as the settlement had been Pre on 
the assumption that the necessary permission wonld 


be obtained as n matter of course, and as’ such ` 


leave had been refused, the settlement had be- 
come inoperative ús to tho share of the deceased 
brother of S, and that as the contract was entire 
and indivisible it must fail in its _ontirety,; and 
that onder the circumstancos the consent decrees 
ought to be set aside and both the’ suita. re-opened and 
heard on the merita. 


Appeals from the decrees of the District 
Judge of Hooghly, dated September 11, 1907, 
reversing’ those of the Additional Sab- 
Judge of that district, dated May 27, 1907. 

Mr. Hill; Babus Bordo 


lants. — i 

‘Dr. Rash Behar Ghose, 
Nath. Ohuckerbutty, Shorosht Oharan Mitra 
and Sarat Kumar Mitra, for the: Respond. 
ents, 

Judg ment.—Thesubstantial question 


of law which has been argued in these`ap- ' 
pesls relates to-the right of the plaintiffs-ap--- | 


pellants to set aside two -consent decrees 
made in previous litigations between the 
parties to the present suits. The circum- 


stances under which the plaintiffs.attack these. 


decrees are somewhat complicated, but i in 80 
far as itis necessary to state them for, our 
present purpose, they d6 not admit’ of any 
doubt or dispute. Lot Gopinagore constitutes 
a patni taluk of which one-half was owned by 


Nath Dutt and i 
Tarakeswar Pal Chotrdhur y, for ‘the Appel- ; 


Babus Poata 


one Brindaban Chandra Bose, now. represent- 


ed by the plaintifs, and the other half by a 
family of Singhs, now represented by the de- 


-fendants. In 1873 the paint rents fell into 


arrears, whereupon the predecessors of the 


defendants saved the property from sale, and, - 


under section 13 of Regulation VIII of 1819, 
tained possession -thereof as mortgagees. 
In 1904 the plaintiffs commenced an action 


against the defendants for-recovery. of posses-- 


sion of their halfshare-of the .patni taluk 
upon declaration that the mortgage. lien had 
been satisfied from the nsufract and alsofor 
accounts and incidental reliefs. Shortly after, 


the defendants commenced an action against . 


the plaintiffs: for specific performance of a 


- 
“o 
»e 


IN 


i 


- 


Vol. ¥] E z : 


contract of sale, alleged to have- been made 
in their favour by. the latter, for transfer of 
this half share of the paini taluk. These two“ 
‘suits came on for trial together, and the 
parties filed a petition of compromise on the 


3rd March 1905. It is necessary to mention - 


that one of the plaintiffs by name Sarbesh 
Chandra ‘Basu wasa, party tothe] previous suits 
in his personal capacity and also as adminis- 
trator to the estate of his deceased brother 
Sudhist Chandra Bose, whose sole heir was. 
his infant widow. Consequently in the 
petition of compromise to the terms of which. 
we shall presently .refer, Sarbesh Chandra 
acted ina dotbt capacity, for-himself and as 
administrator of the estate of ‘his brother, 
The effect of the-compromise was that the ` 
present- plaintiffs agreed to grant a durpatnt 
of their. half share io the then defendants 


- In consideration of a bonus of Rs, 100 and 


a net annual rental of four hundred rupees 
payable ix. four equal instalments. `- There 
were covenants as to the payment of the head 
rent and cesses ‘by the durpainidar, to which” 
no detailed reference is necessary for the pur- 
poses of the present litigation, but the peti- 
tion further recited that the plaintiffs would 
execute and register a regular durpatnt lease ` 
within five months and that beforethe exe- 
cution of the lease, Sarbesh Chandra, as ad- 
ministrator to the estate of his deceased. - 
brother, would obtain the necessary-permis-. 
sion frem the Original Side of the High 
Court where Letters of Administration have 


` been granted. The parties apparently did 


not contemplate that such permission might 
,be refused, and the petition merely provided 
‘that if- either of them refused to execute the 


- patteh and the: corresponding kabeultyat, it 


would-be executed by the Court on be-. 
half- of the defaulter. On the basis of | 
this petition of compromise, consent decrees 
were drawn up in both the suits. The 
-decree in the suit for possession by the 
plaintiffs. declared their title as paintdars and 


i provided that the defendants would become 


dwpatnidara under them for ‘the bonus and 
annual rent specified; and theclaim for ac-. 
- count was dismissed. In the suit for specific 
performance of the contract of saleset up by 
the present defendants, a similar decree was 
‘drawn up, which set out in fall the various 
terms to-be embodied in the durpatu ‘patiah 
and kabulsyat, which, itwas stated, were to be 
` execnted after Sarbesh Chandra. had obtained- 
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the leave of the Court. The two. suits were 
thus disposed of on the 8rd March 1905. The 
“event, however, which had not been contemp- 
lated by the parties actually happened. 
Sarbesh Chandra applied to the Original Side 
of this Court on the 22nd July, 1905, for per- 
mission taexecute the du patni leana i in res- 
“pect of the share of his deceased brother, of 
which he had been appointed administrator. 

On the 3ist August, 1905, this application 
was refused, on the ground. that, as found by 
the Official Referee, the net annual profit of 
the half share of the paint was over one 
thousand rupees and a lease of one-fourth of 
such half share for a proportionate rental of 
one hundred rupees was not beneficial to the 
infant. On the zOth February, 1906, the 
plaintiffs commenced these actions to set 
aside the consent decrees. They attack- 
.ed the compromise on which the decrees 
were based substantially on two grounds, 
namely, first, that the defendants had obtain- 
ed their consent to the settlement by fraud 
‘and misrepresentation, that they were in pos- 
session of the entire property for many years 
partly as owners of the putni and partly as 
mortgagees and that though they had collec- 
tion’ papers which showed what the true in- 
come was, they represented to the plaintiffs 
that the property was held by them at n 
logs and that its income was not sufficient for 

payment of the head rent, cesses, and collec- 
tion charges ; secondly, that j as the settlement 
had been made on the assumption that the 
-necessary permission from the High Court 
would be obtained as a matter of course, and 
as such leave had been refused, the settle- 
ment had become inoperative as to the share- 
of Sudhist Chandra and further that as the 
contract was entire and indivisible, it must 
fail in its entirety. The defendants denied 
the allegations ofthe plaintiffs as to fraud 


‘and misrepresentation and contended that 


the consent decrees were not open to objec- 
‘tion in fact'or inlaw. In the Court of first 
instance, the Subordinate Judge found that 
the allegation of fraud and misrepresentation 
was amply supported by the evidence. On 
this ground he decreed the suits and set aside 
the-consent decrees. Upon appeal the 
learned District Judge held that there was 
not one particle of evidénce in proof of the 
case of misrepresentation. He further held 
that the administrator was estopped from 
denying that he ne no power to enter into 


= ca 
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the compromise and that-at any rate as a 
transfer by an administrator is not void but 
merely voidable, it was needless to disturb 
the consent decrees. In this view of the 
matter, the District Judge allowed the ap- 
peals and dismissed the suits. The plaintiffs 
have now appealed to this Court, and on their 
behalf, the decision of the District Judge has 
been challenged on two grounds, namely, first, 
that upon the materials on-the record, speci- 
ally the road-cess returns, the case of misre- 
“presentation has been abundantly proved ; 
‘secondly , that the consent decrees by which 
the administrator may be compelled’to exe- 
cute a durpatut lease, although the High 
` Court has found that such lense would not 
be beneficial to the infant concerned, ought 
not to be allowed' to stand, specially as the 
parties obviously contemplated that the exe- 
cution of the lease should be dependent up n 
the grant.of permission by the High Court; 
and, further, that if the settlement fails as to 
a- sahsiantial part, itis so interwoven with 
the remainder that the entire compromise 
must be cancelled. In our opinion, it is 
needless to examine the first ground, because 
the appellants are clearly entitled to succeed 
on the second point. 


Section 90, sub-section 3 of the Didhata 
and KG EN GE Act, provides that an 
administrator may not, without previous per- 
mission of the Court by which the Letters 
of Administration Were granted, lease any 
property for the time being vested in him 
under section 4 for a term exceeding five 
years. Sub-section 4 then provides that a 
disposal of property byan Administrator in 
contravention of snb-section 3 is voidable at 
the-instance of any other person interested 
in the property. In other words, as observed 
by the Judicial Committee in Nawab Ahbari 
Begum v. PearaSaheb(1), section 90 gives an 
administrator large but not unlimited powers 
‘of disposition and an alienation by him 
in excess of his powers without leave of the 
Court is voidable| Eastern Mor igage and Agency 
Co. v. Rebati Kumar Roy(2)]. It is manifest, 
iherefore, that ifa permanent lease were 
granted in this case by the administrator 
without leave of the High Court, the bene- 
ficiary might maintain an action to cancel it, 
Such an agreement by the. administrator 

(1) 10, L.J. 594; 9 0. W. N. 988; 15 M L. J. 836; 


ZA. L. J.758; ;7 Bom. L. R. 876 ; 88C. 116, 
` (2) 3 C.-L. J. 269, Ltt 
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W., R. 667; G4-L. J. Ch. 523, 
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under these circamstances is clearly in con- 
travention of law, andifa suit were com- 
promised on these terms by an administiator, 
acting admittedly in excess‘of his powers, it 
would obviously be competent to’ the Court 
to refuse to pass a decree in accordance there- 
with under section 475 of the Code of 1852, © 
on the ground that the suit had not been 
adjusted by a lawful agreement or’ compro- 
mise. Indeed, it has been maintained 
that if a consent decree is by inadvertence 
roade on the basis of anagreement or com- 
promise contrary to law, the Court of execu- 
tion has power to refuse to execute the decree 
Lakshmana Swami v. Rangammu (3). It is 
not necessary for our present purpose to con- 
sider whether the execution Courthas power 
to question the validity of the ‘decree; but 
this much is clear that if a consent decree 


-has been made on the basis of an unlawful 


compromise, a suit can be maintained to set 
aside such decree, Golab Koer v.'Badsha 
Bahadur (4). In this case, it was pointed 
out, on the authority of Huddersfield Banking 


-Co. v. Taster (5), that although a consent 


decree might kave been drawn up and com- 
pleted, it might be set aside npon any 
ground which would justify the Court in set- 
ting aside the agreement entered into between 
the parties, because the consent decree is a 
mere creature of the agreement and if @ greater 
validity were attributed to it because it had re- 
ceived Judicial sanction, it would ke to give the 
branch an existence which is independent of 
the tree. It is clear, therefore, that as a lease 


by an administrator in excess of his powers 


is voidable on the ground that itisin con- | 
travention of law, a consent decree based on 
an agreement in that behalf is: equally open 
toattack. The position of the appellants in 
the present case is moreover fortified by an 
additional circnmstance. The terms of tho 
agreement plainly indicate that -both the 
parties contemplated that the grant of the 
lease by the administrator should be sanc- 
tioned by the High Court and they treated: 
the grant of such sanction as an essential 
preliminary requisite to the execution of 
the lease. As such sanction was refused on 
the ground that the contemplated lease was 


not beneficial to the infant concerned, the 
(3) 26 M. 81. 
-hi Oas. 129; 10 C. L. J. 420; 18 C. W.N, ` 
119 
(5) (1895) 2 Ch. 273; 12 R. 381572 I. T. 708; ; 43, 


` 
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‘agreement, as also the, consent decree based 
‘thereon must be treated as open to sucosssful 


attack in a suit properly framed for the par- 


‘ever, from which the accuracy and justness 
of this conclasion may. ba emphasised. IE 


the agreement jn question had not ripened 


into a decree, would any Court of Justice 
have. enforced specific performance, thereof P 


“The answer must clearly be in the .nega- ` 


tive., Section 21 clause (c) of. the Specifie 
Relief “Act provides that a contract made by 


trustees either in excess of their powers or ° 


in breach of their trust cannot be” specifically . 
enforced. In section 3 of the Act, a trustee 


15 defined to. include. every person ‘holding: 
-expressly by implication or constructively a 


fiduciary ch aracter, Shrewsbury § Birmingham 


Railway Oo. v. London & N. W. Ratlway Oo. . 


(6). 


This definition is obviously comprehen- 


B1ve. enough to ‘include the case of an Ad- 


ministrator of the estate of an infant in 
relation thereto. ” Reference may in this con- 
nection be made to the case of Harnett v. 
Yerlding (7), where Lord Redesdale.in declin- 


ing .to compel specific’ performance: of, an 
~ agreement 
breach of trust, namely, execition of a lease by - 


which would necessitate 8 
a trustee i in excess of his powera, observed as 
follows :— The plaintiff must, also show thak - 
in seeking the performance- he does niot.call - 
upon the other party to doan act which he 
is not lawfully competent to do, for if .he 
does, a consequence is produced that quite 


. passes by the object of the Court in exercising 


the jurisdiction, which is to do more complete 
justice”. To the same effect are the decisions 
in Byrne v. Acton (8), Bellringer v. Blagrave 
(9), Sneesby v. Thorne (10), Mortlock v. Buller 
(11); Motes Dass y., Modhoo Soodun (12), 
Na arain Pattro v. Aukhay Narain. (18). Now 
in the-case before us, if the consent decrees 
were allowed tostand and to be enforced atany 
time, what would theposition ‘of the adminis- 


_ trator be P If he executed the lease, as direct- 


ed by the decree, he would act in defiance of 


the authority of the High Court which “had ` 
refused to grant-him permissionon theground . 


(6) 4 Do. G. M. ard G., 116; affirmed 6 H. L. O. 118, 
_ (7) 2 Boh. and Lef 649 at p. 558 ; 9 B. R.9383. 


-- (8) 1 Bro. P.O. 188. 


(9) De. G. and 8. 68, 11 Jur. 407. - 
(10) 1 Jurist N.S. (1038) affirmed in De. G. M. and 
G- 399 ; 3. W. R. 605. 
- (11) 10 Ves. 294; 7 B. B. 417.. 
(12) IW. Bi A (18) 12 0. ‘182. 
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_decree. 


. satutory lien created under the Patm 
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that the leaid transaction was injurious 
to the estate of the infant now under his 
charge. Onthe other hand, if he refused to 
execute the lease; he would We clearly guilty 
of contempt of the Court which made the 
Inthe former contingency he might 

be rendered liable under the administration 
bend given by him for faithful management 
of the estate.. “In the latter event, he might 
be punished in exercise of the disciplinary 
powers of the Court: Thé principle, there- 
fore, that a Court will not lend its aid to 
give effect to a contract which is illegal, 

whether it violates the commonlaw or the 
statute law either expressly or by implication, 
18 eminently applicable to the case before us; 


_for, as observed by Chanceller Walworth in 


Pratt v. Adams (14), it is a well-settled prin- 
ciple that no Court of Justice will lend its 
aid to enforce the performance of any con- 
tract or agreement which was intended by 
the parties thereto to contravene the provi- 
sions of a positive law or the performance 
of a contract which is contrary to public 
policy, and such a contract will not be enforced 
even with the consent of the parties [ Fowler 
v: Senlly (15)]. Under these- circumstances 
it is clear that the decrée in so faras it affects 
the estate of Sudhist Chandra Base ought 
not to beallowed to stand. 

' The next question which requires consider- 
ation ig, whether the decree ought to be set 
aside in part only or in its entirety. The 
test to beapplied is, whether thereliefs grant- 
ed’are severable or not. Now in the case be- 
fore us, as already stated, there were original- 
ly two suita ‘which were compromised; one of 
these was for.recovery of possession of a half 
share in the painz on the ground that the 
Re- 
gulatiori had been satisfied out of the nsufruct 
of the property and also for accounts and in- 
cidental reliefs; the other suit wasfor specific 
performance of-an alleged contract of sale of 
‘the same share of the putni: When the 
parties consented to the creation of a durpatni 
of the disputed share, it must be assumed to 
have been entered into in settlement of the 
dispute.in both the suits. If, therefore, “the 
agreement was maintained as to the shares 
of the executants other than that vested in 


| the. administrator, it might terminate the 


suit ` for specific performance; but 


(14)°7 Paige 615. 
15) 72 Pa. 456. ` 


the 
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other suit for recovery of possession and for 
- account of the receipts by the mortgagee would 
have to be continued, so far as the estate of 
-‘Sudhist Chandra is concerned. Under such 
circumstances, it appears tous thatthe con- 
sent decree ought to beset aside in its entire- 
ty and both the suits re-opened and heard on 
the merits. 
authority for the proposition [Price v. Griffith 
(16) |, that where agreementto grant alease of 
an entire property cannot be enforced as 
to the whole, it will not nécessarily be en- 
forced as to-a share because as Knight, Bruce 
L. J. puts it, a lease of an undivided moiety 
may be a very different thing from a lease of 
the whole.. In the case before us itis fairly 
clear that the parties intended that the dur- 
paint lease, if any, should be inrespect of one- 
half of the property, so that the possession of 
the whole might vest in one of the parties and 
thus all disputes avoided in future. Under 
such circumstances,” if the intended lease 
must failas to a part, the arrangement should 
stand cancelled in its entirety. No rule of 
universal application, however, can be laid 
down in cases of this description [ Heater v. 
Pearce (17) ], but, in the absence of misrepre- 
sentation or misconductthe general rule is 
that where a person is Jointly interested in an 
estate with another person and purports to 
deal with the entirety, specific performance 
will not be granted against him as to his 
share [Lumley v. Rarenscroft(18) |. 
of course will be different if nothing more 
than partial performance is possibleby reason 
only of the default of the defendant, because 
` no man ought to be allowed totakeadvantage 
of his own wrong. In the case before us, how- 
ever, the parties acted with their eyes open, 
and the present defendants Were fally aware 
that the plaintiff administrator could not exe- 
cute a valid permanent lease without the sanc- 
tion of the Court. Under such circumstances, 
it is clear that the decrees ought not to be 
_ maintained as to a part though no doubt 
as observed by Lord Eldon in Mortlock v. 
Buller (11), if tha vendee chooses to 
take as much as he can have, ordinarily 
he has á right to that and to an abatement. 
The result, therefore, is’ that these appeals 
(16) 1 De. G. M, and G. 80; 21 L. J Ch. 78, 186 Jar. 


1093. 
Kia a 1 Ch. 841, 69 L. J. Ch. 146; 82 L, T. 109; 


Tay foe oe: 64 L.J. 0. B. 44l; 14 R. 
B47 ; 72 L. T. 382443 W. R. 584; 59 J. P. 277. 


It may be observed thatthere is ` 
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must be allowed, the decrees of | the District 
Judge set aside, and those of the Subordinate 
Judge restored with costs in all the Courts. 
The effect of this decision will be that the two 
Original Suits which were compromised will 
stand revived and the parties willbe at liberty 
to proceed with them. | 
Appeal alluwed. 





l -MADRAS HIGH COURT. 

Seconp Civiu Arrear No. 1264 or 1906. 

-October 14, 1909. 
Present :—Mr. Justice Sankaran Nair and 
Mr. Justice Abdur Raltim. 
D. T. VENKATA SRINIVASACHARLU-- 
APPELLANT 
Lersus 

KADAMBI KUNDALAM ANDALAMMA 


— RESPONDENT. 
“Speesfic Relief Act (I of 1877), 8. 39 — anakan of 
instrument— Receipt, whether -an tnatriment—Ap- 


- prehension of injury +f instrument left oustanding. 


Defendant, who was plaintifi’s near relation, frandu- 
lently caused plaintiff. to sell her house to him 
and executed a mortgage deed to her for the sale 
consideration. He had aforged receipt in his pos- 
session purporting to be in discharge of the mort- 
gage debt due by him to plaintiff. Plaintiff sued for 
cancellation of that receipt . 

Held, (1) that the receipt was an ‘instrument? 
TU the meaning of section 99 of the Specific Relief 

: ; 

(2) that plaintiff was entitled to 
cancellation of that forged receipt, as, 
standing, 16 may cause her serious injury. 


Second appeal against the decree of the 
District Court of North Arcot in A. S. No.12 
of 1906, presented against the decree of the 
District Munsif of Tirupati in O. S. No. 41 of 

5 

Facts.—Suit to have the receipt, al- 
leged to have been executed by the plaintiff 
in defendant’s favour 6n 27th April 1904, de- 
clared as a forged receipt and to have the 
game cancelled. 


Plaintiff allowed defendant, after her hus- 
band’s death, to manage her properties. De- 
fendant fraudulently caused plaintiff’s house 
worth Rs. 1,200 to be sold to him for Rs. 600 
and he executed a mortgage deed in plain- 
tiff’s favour for the purchase money by 
hypothecating the said house. Im satis. 
faction of that debt defendant forged the 
suit receipt for Rs. 600 and had the same 
in his possession. _ The receipt--was . dig- 
covered in-the course of C. ©. No. 604 of 
1904 on the file óf the 2nd Class Magistrate of 


sue for the 
if left out- 


5 
è - 
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Tirapati, who had ordered a search of defen- 
dant’s premises. Plaintiff allegad that she' 
apprehended serious injury if the receipt was 
~ not duly cancelled and hence filed this suit. 

Dafendant alleged that there was no cause 
of action, that the snit’ was not maiatiin~ 
able under section 39 of the Specifiz Re- 
lief Act, and that the recaipt was not forged. 


The Mansif found thatthe receipt was a’ 


forgery and decreed for plaintiff as prayed for. 

On the legal issue as to the maintainability 
ofthe suit his found that the receipt, if 
‘allowed to remain with defendant, would 
ba used by him asa weaporfor attacking 
the plaintiff in the cisa of her seeking rə- 
covery of the parchas3-m ney due to her. He 
aco %rdingly exercisad a discration by can- 
celling the receipt. ` 

On appeal the District Judge upheld the 
Munsif’s finding. 

Dafendant appealed to the High Court. | 

Mr. P. R Sunlarax diyan, Tor the Appel- 
lant. 


Mr. T.A. Govindarag awa Aa for the 
| Respondent. 
Judgment.—The suit is brought 


under section 39 of the Specific Relief Ast for 


the cancallation of Exhibit C,a receipt alleg- 4 
ed to hava bəsn granted by the plaintiff to the 


defendant. 

It is argued bafore us that the suit is not 
maintainable. Illustration (b) t> ‘that sec- 
, tion shows that a suit may be brought for 
| the cancellation of a forged instrament. 

We arə also of opinion, that Exhibit C is an 

“instrument.” 

“Ib purports to discharsa the debt dus by 
the defendants to the plaintif and purports 
also to ba signed by her. IE it is riot cuncell- 
eland left outstanding, it may cause her 
serions injary. 

We dismiss the second appeal with costs. 

Appeal dismissed. 





. (s. © 4 P. B. 1910; 2 P. Wi B 1910 ) 
PUNJAB CHIEF COURT. 
Secoxp Civiu Appsan No. 683 or 1907. 

_ duly 17, 1909. 
Present:—Mr. J sabia Johnstone and 
Mr. Justicé Scott-Smith. 

MIAN KASIM— Pr LAINTIFE À PPELLANT 
versus 
SAMAIIx AND CTHERS—D RFENDANTS— 


RESPONDENTS. + 
Custom —Susseesion—Janjians Siyala 


t 
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Katana m ths” Jhing District -Hyv1-i-dastar—- 
Right of eldest son to oetra arar 

Among Janjiani Siyals of muri Kbirauyvala ia 
the district of Jhang, tas eldost son ia, by spocial 
custom, entitled npon. final partibion to reoeivo an 
extra area, in addition to hia own sharo, by way of 
“hig-i-dastar? or “hag-i-pazre”. 

Further appeal. from the decree of Khan 
Bahadar Khan Abdal Ghafar . Khan, 
Additional Divisional Judga, Shahpur 
Division, at’ Jhelum, dated the 5th March 
1907. 

Mr. a Shah, for the “Appellant. 

Messrs. Lal Okan and Shadi Lal, for the 
Raspondents. © >- 

J udgment.—The parties to this suit 
ar> J2ijiana Siyals of Khiranwalu in the 
Jhang district and thair;paligras table is as 


-follows :— ~ 


p” 


~ 


| 


Pahlwan. 


defendant No. 3. 
Kamir, 
defendant No... 


GHAZI. 
( 
Samail, . 
defondant No. 4%. 
r 


È 
zi 
k 

Nasrat 


> 
defendant No. 1. 





id 
Talib Hussain, 
defendant No. 4, 


ding. A 
4 


plaintiff. . 


fi 
MA 

“The Fasta are very fully stated in the 
Judgment of the first Court which held that 


in; 
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by a custom prevailing in the parties’ family, 


the eldest son was entitled upon final partition. 


to receive more land than his share by way 
of dastar or pagim and that Kasam, plaintiff, 
- would on this account be entitled to 300 
bighas. It gave hima declaration that he 
would be entitled to receive this extra area 
out of the proprietary land of the descendanta 
of Inayat, instead of out of the joint land of 
both parties as claimed. 

The Divisional Judge’s finding on appeal 
is summed up in the following extract from 
bis judgment. “ Probably in the partition 
with Pahlwan, Fateh and Inayat had obtained 
some area as hag-i-dastar, but it does not 
follow that after more than 50, years the 
plaintiff, the elder son of Fateh, can now 
claim it from 
The custom was not recognized in 
subsequent (cases) and was- never asserted 
before now. Under these circumstances, 
I am of opinion that though the family in 


their dispute with Pahlwan had acquired ~ 


more land than their shares, and designat- 
ed it as hag-t-pagi? that area fell to all its 
members and not to the eldest son of 
Fateh.” He, therefore,- dismissed the suit 
with costs. 

Plaintiff has lodged a Povthee appeal to 
this Court; snd we have heard lengthy 
arguments as to whether the special family 
` custom alleged by plaintif has been establish- 
ed or not. 

-~ The question whether there was a Will of 


Inayat’siu which he admitted this hag-t-dastar. 


and which gave rise to the third issue in 
the firat Court has not been argued at all 
before us. - We think the Divisional Judge 
was not quite correct in saying that the 
claim was based upon this Will. The claim 
was based upon the existence of the alleged 
custom and the Will was merely mentioned as 
an instance where defendant’s ancestor had 
admitted the custom. 

- Plaintiff produced oral evidence and 
entries in the revenue papersof the villages 
inhabited by Junjiana Siyals with the object 
of showing that the eldest son in such families 
has usually on partition received a larger 
share of land than his biothers. 

The cumulative effect of this evidence is 
certainly considerable, bat Mr. Lal Chand 
has argued with great force that it is not 

of much value in view of the fact that in- the 
Riwaj-t-am prepared i in 1880 all the BONS are 


the defendants- appellants. h 


said to inherit equally, and no exception was 
made in the case of Janjiana Siyals. Similarly 
in the. Riwaj-7-am prepared in the -recent 


- Settlement ‘it is stated thatall the sons, 


Com- 
the 


irrespective of ate, get equal shares,’ 
menting on: this Lala -Ganga. Ram, 


_Munsif who decided the case in the first 


Court, and who actually wrote the Rdwaj-t- 
am of ‘the recert settlement under the 
supervision of Mr. Abbott, said; “ generally 
the custom’ of dastar does not appear to be 
obtaining in Siyal tribe, but it appears that 
the custom of dastar is specially prevalent 
in the tribe of Siyals Janjiana to wbich the 
parties belong.” 

Now the evidence of the a alihan ofa 
special cnstom in the parties’ family, which 
is contained in the proceedings of 1853 and 
1856, and whichis referred to in great detail 
inthe judgment of the first Court (pages 
6 and 7 of the paper book) appears to us 
be very strong. Mr. Lal Chand ' 
connection with this evidence KN 
thatthe award of the arbitrators, and the 
statements of Pahlwan, Inayat and Fateh in 
the original file were probably forgeries, what 
he meant was that the original award and 
statements had been removed from the file © 
and others substituted therefor. 

. His reasons were that— 

(1) the copies,thongh obtained by the 
plaintiff in September were not filed in 
Court till the following February, and (2) 
that the signatare in Hinds characters of 
Bishan Das upon the award does no correspond 
with that upon the reference to` arbitration. 
The first ground has, we consider, no force, 
for copies are often kept back by parties 
and filed after the oral evidence” has, been 
heard. 

As regards the second ‘ground, we notice 
that there is some difference in the two 
signatures, but these Hind: signatures often 
vary. Moreover, there is a previous award 
of 1858 on the same file also signed by 
Bishan Das, and the signature on it very 
closely corresponds with that on the one 
said by Mr. Lal Chand to be a forgery. 
We think, therefore, that there are no 


“grounds whatever for supposing that the file 


has been tampered with. 

The award and the statements of Pahlwan, 
Inayat and Fateh-have been very clearly 
summarised in the judgment of the first 
Court. Inayat and Fateh distinctly, claimed 
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that the’excess even in their possession was 


due to the fact that. Ghazi had given their 
father Razi a larger share than Ah mad, owing, 
to his being the elder son, and Pahlwan also 
agreed that the hAug-t-dastar land measured 
some 400 bighas and might be excluded and 
the remainder be.divided in equal shares. He 
admitted, therefore, the existencə, of the 
cusotm by which the elder son gob an extra 


_ amount of land as dastar though he contested 


the actual area. The arbitrators, however,- 
held that the extra ar3a in possession of 
Tnayatand Fateh raprasented the hd-1-dastar. 
They also dacidel in their award that - 
‘this extra area should go to Fateh at the time 
of the final partition. “In reference to “this 
Inayat stated in- Court | ‘according to the 
custom òf our family so long as .the entire 
land is not partitioned, the hag-t-pagrt belongs 
-to the younger and elder brothera jointly, 
even if partition is not made for several 
generations. Bat at the time of partition 
` that right goes tothe elder brother. At the 


‘time of partition Fateh-also shall gat that — | 
-Then he went on to state 


right from me.’ 


how much the pgri land should be. 


-_ 


We think that -this is the best possible 


‘evidence of theexistence-of the special family 


_castom contended for by the plaintiff. .° 
- But Mr. Lal Chand has urged that even if 
the custom existed in 1856, ib was not acted 
upon in certain partition procaedings in 1867 
and 1888 between the’pirties, and, therefora, 
is no longer in forca, We d3 not think that 
there is much forces in this argament,. These 
cases only related to portions of the parties’ 


‘joint property and according to the file of 


1856 the pigrt area was to femain joint’ until 
the final partition. There was, therefore, no 
reason for claiming the pagri land in 1867 or 
-1888, and-if any -such 
mads, it woald cartataly have failed as pre- 
mature. : : 

‘Inthe partition’ proceadings, which have 
given rise to this suit, Nasrat, brother and 
Murad, son, of the present plaintiff claimed 
100 béghas of land as their Aaq-r-dastir, but 
as pointed ont by the first Court, they were 
not properly empowered ‘agents of the -plain- 
` tiff, and he cannot ba bound by their atate- 
mont. His duly appointed pleader stated 
800 bigsas of land to ba the area claimed, 

To sum ap then,-we are of opinion that the 
first Ocurt’s finding thatthe custom alleged 
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prevails in the family of the partiesis correct. 
As regards the area to.be allotted to plaintiff 
on account of hag-t-pagri, no arguments-have 
been addressed to us with the object of 
showing that the first Court was wrong in 
‘fixing it at 1,200 kanals. 

` We accapt the appgal and setting aside 
the order of the lower appellate Court we 
restora the decree of the firat Court with 
this modification that the plaintif will got 
_the landin question oat of the proprietary 


_ area of both parties and not out of that of | 


tha descendants of Inayat only. Defendants 
Nos. 2 to 4 to bear plaintiff's costs in all the 
Courts. 


: ; Aa accepted, 





CALCUTTA HIGH COURT. 
CIL Routes Nos. 2993 ro 3001 oF 1909, 
January 11. 1910. 

Presi: — Mr, Justice Mookerjee and 
Mr. Justice Tennon. 

‘ Mahar ajah Bahadur Sir PRODYOTE 
-KUMAR TAGORE, Krt., PLGAINTIFE — 
< PEtITIONRE 

versis 


RAKHAL CHANDRA SARKAR AND 


‘ OTHERS-—-D gFRNDANTS—Opposite Parry. 

‘Patns Regulation, VIEL of 1819, s. 1lL—Customary 
right to cut and appropriate trees—Incumbranse— 
Bona fide engayemsnt of patnidar with resident and 
hereditary cultioztor—Purchaser at patni sale not 
entitled to hold patmi free from such right. 

A customary tight of an ocoupancy raiyat to cut 
and appropriate trees, is an incumbrance on the pro- 
perty. But the growth of such right during the 
subsistence of a patni of the property must be re- 
garddéd asa bons fide engagement of the patnidar with 
a resident and heriditary cultivator within the mean- 
ing of section 11 of the Patni Regulation VITI of 1819, 
which the purchaser at the patni sale under the Regu- 
lation is not entitled to abrogate. 

Thorefore,- such a purchaser has no right to hold 


pu 


“the patni free from such oustomary right. 


. Rules against the order ofthe Munsif of 
Lalbagh exercising the powers of a Small 
Cause Court. ` 

- Babu “Shib- Ohandra .Palit, for the Peti- 
tioner. . 

‘Babu Ram Ohandra Mojumdar, for the 
Opposite Party. 

Judgment.—tThe substantial ques- 
tion of law which arises in these Rules is 
one of some novelty and nicety, and relates 
-to the right of the purchaser of apatni taluk ab 


., a sale held under Regulation VIII of 1819 to 


+ 
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hold the property free from a customary right 
or right recognised by usage which has grown 
up during’ the subsistence of the putni and 
under which occupancy razyais are entitled 
to appropriate. and convert to their own use 
such trees as they have the right to cut down. 
Upon the facts found by the Court below, the 
tenants defendants have cut down and appro- 
priated several palm trees which stood on 
their holdings. They resisted the claim of 
the landlord petitioner for damages on the 
ground that they had a customary right not 
only to cut down but also tô appropriate the 
trees. This thoy have established by evi- 
dence, but it is contended on behalf of the 
landlord that as this custom came in to ex- 
istence and gradually developed after the 
creation of the puint and during its continuance, 
and as he bas purchased the property ata 
sale for arrearsof rent under Regulation VIII 
of 1819, he is entitled to hold the property 
in the condition in which it was before the 
putini was granted, and he is not bound to 
recognise any customary’ rights that may 
have grown up in the interval, It may be 
added that the origin of the putni is not 
known, bat the plaixtiff appears to have 
made his purchase about sixteen years 
before the date of the suit and he bas recent- 
ly succeeded in obtaining three decrees for 
damages against three tenants who had cut 
down and appropriated trees on their hold- 
ings; two of these, however, were. consent 
decrees and the third was obtained eg parte. 
The Court below has, therefore, rightly 
treated these instances as insuficient 
to affect the validity and operation of 
the custom. The question which now do- 
mands investigation is whether this cus- 
tomary right can be successfully asserted 
by the tenants against ihe plaintiff. For the 
solution of this question, il is necessary to 
examine for a moment the manner of the 
origin and growth of a customary ete of 
this description.’ 


_ Inthe case of Palak Dhari Rai v, Manners 
, (1), this Court was called upun to consider 
the nature of the custom or usage by which 
an occupancy niyat is entitled to transfer 
his holding without the consent of his land- 
lord. Reliance was then placed upon a 
passage from a judgment of the Jndicial 
Committee in Juggomohun Ghose v. Manick 


: (1) 28 0.179 
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Chand (2), where their Lordships in dealing 
with the case of a mercantile usage observed , 
as follows: — “To support such a ground there 
needs not either the antiquity, the uniformity 
or the notriety of castom, which in respect 
of all these becomes local Jaw. The usage 
may slill be in the course of growth; it may 
require evidence for its support in each case; 
but in the result it is enough if it appears to 
be so well-known and acquiesced in that it may 
be reasonably presumed to hate been an in- 
gredient tacttly imported by the parties {nto 
their contract.” This passage indicates the 
mode, if not of the origin, at any rate of the 
growth of a customary right or right recog- 
‘nised by usage. Substantially the same view 
has been-indicated “in other ‘cases of the 
highest authority. Thus in Arthur v. Bakenham 
. (3), Trevor, C. J., points out that customs. 
owe their origin to common consent and 
must consequently have been peaceable and 
acquiesced i in and not disputed at law or other- 
wise, and observes as follows: “Customs are 
not to be enlarged beyond the usage; be- 
cause it is the usage and practice that makes 


- the law in such cases, and not the reason of 


the thing, for it cannot be said that a custom 
is founded on reason, though an unreason- 
able custom is void; for no reason, even if 
the highest whatsoever, would makea custom 


orlaw, and, therefore, you cannot enlarge such .- 


custom byany parity of reasoning,sincereason 
has no part in the making of such custom.” 
(see also Davis’ Abridgement, Chap. XXV I, 

Art. 1, section 3). If, therefore, customs owe’ 
their prai to common consent and because 
they recommend themselves as expedient to 
all, by what precise process dc they become 
binding on parties who enter into contractual 
relations? As Lieghman, CO. J, puts it in 
Stutto v. Dickey (4), “when the custom of a 
country or of a particular place is established 
it may enter into the body cf a contract 
without bemg inserted; both parties are 
supposed to know it and toba bound by it, 

unless provision to the conirary is made in 
the contract.” To the same effect is the 
judgment of Baron Parke in Hutton v. 

Warren (5), where that learned Judge ob- 
serves us follows:— It has long been settled 

in commercial transactions that evidence of 


11 Modern 148 at p, 161. 
(4) 5 Binn. 285 
(8) 1 AW. ae 2 Galo 71; 1 Tyr. and G. C3 
5 L. J. Ex, 284 


j PENTIN ;7M I A. 268 at p. 282, 


“ 


| Vol. Y] 


` 


custom ‘and: usage is admissible to anfex in- 
cidents to written contracts in matters with 
respect to which they are silent: ~The same 
role has also been applied to contracts in 
other transaciions in life in which known 
_usages have been established and prevailed 
and this has been done upon the principle 

of presumption that in such transactions the 
~ parties did not mean to express in writing 
the whole of the contract by which they in- 
tended to be bound but to contract with re- 
ference to those known usages.” (See also 
Gibson v. Small (6), where Baron Parke 
teats the same principle as applicable to 
agricultural contracts and the notes to 


Wiggleswarth v. Dallison(7)). We start, there- ‘ 


fore, with the proposition that agreements 
founded on consent are the origin of cnstoms; 
such agreements though at first matters of 
option, when they are established as custom, 
cease to be mattera of choice and acquire an 
obligatory element or a binding force. When 
the custom or usage has become developed 
and has acquired a binding character, it be- 
comes by implication incorporated into tran- 
gactions and can no longer be ignored when 
‘the vights of the parties thereunder come to 


be determined. When, therefore, a landlord, 


| acquiescea ina partain course of conduct 
by his tenants, for instance, an appropriation 
by them of the trees in their hoidings, and 
such acquiescence has led to the growth of a 
custom or usage which is binding upon him 


the position of the parties is the: same as if- 


the landlord has expressly ‘granted to them 
a right to appropriate the trees. The queè- 
tion now arises, whether the grant of such 
right is an encumbrances which is inoper- 
ative as against the purchaser of the paint 
taluk or whether it is a bona fide engagement 


with the tenant which is protected by the . 


law. 

“Now it is well settled that property in 
the trees is. by the general law vested in the 
semindar. The tenant is entitled to cut 


down trees, provided there is no local custom, 


tö the- contfary but he can appropriate tho 
trees when felled, only if such appropriation 
“ig sanctioned by local custom. [Nafar Chandra 


= Pal Ohowdhuri v. Ram Lal Pal (8), Naffer. 


Ohunder v. Nund Lal (9), Stinb Rat v. Dubal 
(6) 4 H. L. 0.858 at p. 397; 1 Com L. R. 863; 17 
Jur. 1131. 
`T (7) 1 Douglas 201, 1 Smith L O. 546. 
i 22 © 742. 
9) 22 0. 761, 
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Nagesia (10), Kala yv.. Gulabkuar (11), 
Ganga Deiv. Badam (12), Ruttonjee Eduljee 


' Shet v. Collector-of Thanna (18), Honywood 


v. Honywood (14)]. Taylor on Landlord 
and ‚Tenant, section 354, When, therefore, 
tenants who have originally no right to ap- 
propriate trees which have been felled, are 
allowed to do so, and this course of dealing 
is acquiesced in for a length of time and in 


- humerous Instances so as ultimately to en- 


title the tenants to n customary right of 
appropriation, - - tacitly incorporated into 
their contracts, the result is a substantial en- 
croachment upon the rights of the landlord. 

Can such a right be properly described as an 
incumbrance within the meaning of section 
11 of Regulation VIH of 1819? That section 
does not define the term incumbrance but pro- 
vides that when a patni taluk is sold for ar- 
rears of rentit is sold free of all incumbrances 
that may have accrued upon it by act of the 
defaulting proprietor, his representatives, or 
assignees. As instances of incumbrances, we 
find mentioned in the same section transfers 
by way of aale, gift or otherwise, mortgages 


, and other limited assignments and also leases 


created by the holderof the tenure, A custom- 
ary right of the description mentioned would 
not be included in any of these specific illus- 
trations. Atthe same time, it would not be 
right to treat the instances of incumbrances 
mentioned in the section as absolutely exhaus- 
tive. It becomes necessary, therefore, to ex- 
amine for a moment the meaning of the 
Wharton in his Law 
Lexicon defines an incumbrance as a claim, 
lien or liability attached to property,” 
which definition is adopted by Romer, J. in 
Jones v. Barnett (15). Sweet in his Law Dic- 
tionary observes that to encamber land is 
to create a charge or liability, for example 
by mortgage, and adds that incumbrances 
include not only mortgages and other volan- 
tary, charges but also liens, lites pendentes, 
registered judgments and writs of execution. 
In the Oxford Dictionary, an incumbrace is 


“broadly defined as a burden on property, and 


reference is made to Bacon’s Maxims and 


(10) 60. L J. 215. ay 21 A. 297. 

(12) 80 A.184;54 L. J.99,8 M.L T.104; A. 
W.N.(1908) 51. =- > 

(18) 10 W. R. 18 (P C.) ; 11 M. T. A. 295, 

(14) L R 18 Eq. 806 ; 43 L.J. Ch. 652;30 L T. 
871 : 22 W. R. 749, 


- (15) (1829)1 Ch. G11 at p. 620, 68 L. J. Ch. 244; 47 


W. B. 493, 80 L, T. 408, 
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Uses, where he apeaks of certain acts-as ool- 
lateral inoumbrances. In the Hnoyolopaedia 
_.of American and English law, an incum- 
brancé is definad as a birden upon land de- 
preciative of its valué suoh asa lien, easement 
.-- or a servitude, which, though adverse to the 
a interest of the: landowner, does not conflivt 
` with his conveyance of the land in fee. 
Similar definitions are given in the Law Dic- ` 
tionaries by Abbott and Anderson. Bonvier 
in his Law Dictionary defines an incumbrance 
as. “any right to, or interest in land which 
i may subsist i in} third person to the dimi- 
nution of the value of the land and not -in-. 
‘consistent with, the passing of the fesin it 
by a. deed of conveyance,’ which is taken 
from the decision in Prescott v. Trueman(16). 
“In Mewment v. (McKeen. (17), an incumbrance 
is stated to be a burden or charge on pro- ` 
perty, a claim or lien on an estate which 
may diminish it in value, and incumbrances 
, are then divided intotwo classes, namely, first, 
- puch as affect the title to the property, and~ 
secondly, auch’ as affect only the physical con- 
- dition of the property. A mortgage or' other 
lien is a fair. illustration of the former, while 
a public road or right of way is an lisia: 
tion of the latter. .The definitions, which we- 
have quoted above, are com prehensive enough 
to include a right granted to a stranger to 
cut and- -appropriate trees, and there is in fact 
< one Judicial decision Oathrard v.-Bowman 
NAN (18), where this view has been maintained, í 
l ` a view which has the support of more than 
one leading text writera (Tiffany on Real 
Property, Volume TI,..906, Jones on Real 
_ Property, Vol. I, 755: and Rowle on Cove- 
nants of Title, 98). 
It is obvious that if a right granted to an- 
-other to out and appropriate trees on land is 
treated as an incumbrance, a customary right ` 
- which haa precisely the same effect may be 


IN 


mn 


~ comprehended in the term incumbrance. Re- -, 


ference may inthis connecbion be made, to. 
~ the decisions in. Woomesh Ohunder Goopto v. 
_s Raj Narain Roy (19), Khantomoni Dasi v. 
Bijay Chand (29) and Nuffer Ohandra Pal 
Ohowdhry v. Bajen dra Lal Goswami (21), 
= -which recogniss “the doctrine - that- the 
~. title acquired by adverse possession against a 


` puetnidar is’an incumbrance that has accrned 
(16) 4 Mase 627;8 Am. Deo 249. as 
(17) 112 Pa. 815 34 Atlantio 542. 
(18) 6 Barr. 317." >`. 

`- (19) 10 W. B: 16. < 
(20) 19 O, 787.--; (21) 25 O, 167. 


at 


be maintained that a customary right which - 


upon the taluk by the act-of the defaulting 
‘proprietor. By way of analogy it.may well 


owes its origin and growth to the acquies-~ > 


cence of the landlord stands on the pai 
footing as a right expressly granted by him, .. 


‘so that if a right to cut and appropriate trees’, 


expressly conferred on a stranger be treated 
as an incumbrance, a customary right of that 
description may very well be included in rag 


same category. We are consequently not pre~- ` 


pared, as at present advised fo, overrule the 


‘contention that a customary right to cut 


and appropriate trees may be an incumbrance 


on the property. But we are of -opinión 


that even if this view be maintained, -the 
plaintiff is not entitled to: succeed. The ` 
third clause of section 11 of the Putni Regu- 
lations provides that the purchaser shall not - 
be entitled to cancel -a bona fide engagement 
made by the defaulting proprietor, with resi- 
dent and hereditary cultivators. The cases 
have been argued before us on the assumption 
that the tenants in thesé-cases fall within 
this description. 1f the landlord made an 
engagement with such a tenant that he would ` 
be entitled to appropriate the trees in 


his holding, the púrchaser of the pini tain’ ~- 


would, in our- opinion, .be bound thereby. A 
customary right in favour of all the tenants 
by which they: are entitled to appropriate’ ‘the | 


trees would be equally operative- against ` 
the auction -purcheser.’ Ib is farther ~ 
obvious that, as- pointed out by this Court i in’ 
Majeram Ojha v. Nilmoney. Singh (22),- the -> 


fact that the auction purchaser is the origin- 
al zemindar who: created the patni does not 
place him ina better position. Wemust, there- 
fore, hold that treating an engagement with 


_ & stranger by which -be is authorised to .cnt 


and appropriate trees-as an incumbrarce 
imposed upon the land’ by the owner, treat- - 


ing farther a sustomary right ‘of this des- < 


cription, which owes its origin and growth 


to the acquiescence of the owner, às included ` 


, -in the category_of incumbrances, the creation ` 


or growth of such right, whether contractual - 
or customary must, in the present instance, - 


be regarded as a bona fide engagement with ~ 


a resident and hereditary - caltivator, which. 


‘tlio auction purchaser at the paini sa is not ` 


entitled to abrogate. . 
We desire to add that no BA a were i 


addressed ‘to us upon the question of the ` 
- (23) 18 B. I. R. 198 ; 21 W. B. 328: ° 


A 


4 


~ 


- 


Vol. v] 7 


| (23) 8 C. W.N. 13. 


— 


á 
-* 
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possible effeot of the doctrine of adquiescence, 
upon.the position of the plaintiff who has 


accepted rent from the tenants for sixteen . 
-years after his purchase; nor was there any 
` discussion ut the bar as to how far the 


tenants as occupancy raiyats might be pro- 
tected under the Bengal Tenancy Act. Oar 


judgment, therefore, must not be regarded as . 
a decision upon either, of these questions or~ 
-@§ an approval by implication of the princi- 


ple-laid down in .Joyeshwar Mazumdar v. 
Abed Mahomed SNirkar (23). 
‘The result, is that these, Rules must be- 


_‘discharged with costs. We assess the hear-, 


ing fee at one gold mohur in each case. 
; Eule dtscarged. 


4 





(3. w: 5 P. B.1910;10 P. W. R.1910 y” 
PUNJAB CHIEF COURT. 
Sscoxp Civiu APPRAL No, 1395 or 1907. 
July 22, 1909. : 
Present:—Mr. Robertgon, Acting 
Chief Judge, and Mr. Justice Williams. 
ILAHI BAKHSH AND OTHERS-——DHEBNDANIS 
a — APPELLANTS 
‘versus 2. 
Musammat BUDHI AND ormers—PLAINTIFFS 


_ . AND Derenpants—ReseonDants. 
Oustom——Succession—Endogamous ~ Muhammadan 
Rajputs of Hoshiarpur—Estate tnherited by daughter— 
Daughter's daughter —Sisters——Sister’s_son—OCollaterals, 


- when excluded. 


Among ‘endogamous Muhammadan Rajputs of 


“Hoshiarpur, where a daughter has succeeded to her . 


father’s estate ag an heir to the excldsion of his 


collaterals, she transmits her own estate to her daughter, 
_ in the absence of direct male descendants. 


On the death of a daughter without issue, her 
sisters or sisters’ sons would snéceed to. her estate, 
excluding the collaterala of her father. | 

Lehna v. Musammat Thakri, 82-P. R. 1836 (F. B.), 
referred to. f . , : 

Further appeal from the decree of J.G. 
M. - Rennie, Esquire, Divisional Judge, 


. Hoshiarpur Division, dated the 17th October 


1902. 


. R.S Lala Sukh Dial, for the Appellants. 


‘Messrs. Muhammad Shafi, Dharm Das and 
Umer Bakhsh, for. the Respondents. 5 


Judgment.—The facts in this case 
briefly are these. One Pir Bakhsh died leav- 


|. ing-certain property. He had one son and 


_4-daughters: His son Barna succeeded and 


died. Nur Jan, wife of Pir Bakhsh, mother 


_of Banna, then succeeded. Ranjha, her son- - 
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in-law, claimed occupancy rights in the land 
and brought a suit. Nur Jan confessed judg- 
ment. This has-been called a collusive suit, 


. but ina judgment written in 1872 the Com- 


missioner notes that a Revenue Officer had 


` already declared Ranjha to be an hereditary 


tenant in the course ofan enquiry and that 
he was not prepared to say that it was a 
collusive suit. Nur- Jan died and was 


‘succeéded by Musımmat Bego, one of the 
-daughters of Pir Bakhsh, who,itis said in 
the’ mutation order, had been living with 


Musammat Nor Jan. By gift, or family 
arrangement, half-of the land was given to 


_ Musammat Sarri, wife of Ranjha, who was 
.oceupancy tenant, and ene half free of 


occupancy rights remained -with Musammat 
Bego.. The parties are Muhammaden Rajputs 
of Hoshiarpur, endogamons, and the four 
daughters.of Pir Bakhsh were married to 
four nephews, sister's sons of Pir Bakhsh, 
facts which it is -important to remember in 
interpreting the conduct of the parties. 

In 1871 the collaterals sued Musammat 
Bego and’ Ranjha for possession of the land 
and: to cancel the so-called gift of occupancy 
rights to Ranjha. In that suit it was 
clearly decided that the collaterals were 
too distantly related to succeed in preference 
to daughters and the daughters were 
declared -to be the heiras—IVuzeera vy. 


‘Hakoo (1) being followed. We think it quite 


clear that though the parties were agri- 
culturists, they were understood to be not 
free from the infiuence of ideas pertaining to 
their personal law, and we see no reason to 


- doubt that the decision-was to the effect that 


the daughters, who were married to their 
own relatives, took a full estate, and nota 


“mere life rent such as ia sometimes under 


Customary Law allowed to unmarried daugh- 
ters until death or marriage. : We are quite 
unable to accede to the? proposition put 
forward by Rai Sukh Dial that females 
never in any tribe, whether, Hindu 
or Muhammadan, exogamous or endoga- 
mous: succeed to anything more, than 
a life-rent, mach more limited - and 
reatricted than that of a male succeeding 
under the same circumstances. This is a 
theory whieh. in our opinion, is not based 
upon asufficiently solid substratum of fact. 


“To that anit the present petitioner, Budhe 


Khan, or his predecessor-in-title was a party. 
(1) 81 P. R. 1867. 


* ~ 
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` In 1878 certain other collaterals again: sued 
< Musammat Bego: for possession and- again it- 


was decided. that the' relationship of the 
collaterals to Pir’ Bakhsh was so distant that 
the daughter succeeded i in preference. Later 
on Musammat Bego made a gift òf 34 kanals 
odd to one- Kudrat. Ulla and a suit- was 
| brought by certain collaterals including the 


petitioners to this Court, to contest that: 


alienation, and i in the jadgment- of this Court 
16 was certainly laid down, and this is res.juds- 
cata between the parties, ‘that the tenure .of 


Musammat Bego ‘was limited and resembled , 


that of a widow. : That -was in 1890 and was 
the interpretation given by a Bench of this 
Court to the judgment of 1873. The earlier 
_ judgment was not considered. 
view we offer no comment. “But the Bench 
was very carefal to point: out that they gave 


`~ no decision and offered no opinion ag to who 


was ertitled to succeed Miusanmut Bego on 
her death. | 

Às. regards the half share of Musaminat 
Sarri no suit has been brought; and this was 
explained by Rai Sukh Dial by saying, that 
“no doubt if Musammat “Bego had left sons 
< they would have succeeded, but as she -left 


only danghters, they cannot succeed and the’ 
' . collaterals are entitled to come-in. 


Now this isa proposition, which we ‘are 
unable to accept. Wo have considered the 


rulings quoted to us for the appellant, Lehna 


v. Musammat Th kri (2) inter alia, Roe’s Tribal 
Law, page 61, section 13, etc. ‘We do not 


think that there 4a si ieient authority for- 


saying that when a daughter has been allowed 
to succeed as heir to her father’s estate, that 
her daughter -again cannot succeed to her. 
Woe admit that in' dealing with Customary 


Law, logic is often: apt to lead us astray, but- 


. We can see no. logic i in the proposition— Why 
‘ig the succession to ba limited to one female 
step ? 


It has just been laid down i ma judgment of 


a Divisional Bench of this Court * that there 
‘is no authority for the proposition that when a 
gift has been made’ even to a male, it reverts 


~ .to the donor’s family so long as there are 


lineal descendants of the donee in the male or 
‘female line, because a woman clearly , can be, 
-and is, in certain circumatances, an heir. And 


| in this ‘case we think, whether in virtne of her 


(2) 32 P. R. 1885 (F. B.) 

*See Guidit Singh v. Afusammat Prem Kaur, 84 P. 
R: 1908; 76 P. L.R. a 118 P W. R. 1809; '8 Ind. 
Oas. 604, 
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feminine disability Musammat Bego took-a 
‘limited- estate or not, she -certainly excluded 


the collaterals and succeeded as an heir, -and 
so is capable of transmitting her. own estate . 
to her daughter. We can see no? reason -for . 
holding that her heirship depended on her 
producing sons. This would be sufficient to 
dispose of the case, but we must further point 


, out that it is quite clear that the decisions of 


1872'and 1873 were to the effect that daugh- 
ters as such ousted the collaterals. The deci- 
sions were not based on any peculiarity of 
Musammat Bego’s in any way differentiating 
her’ rights from. her sisters. It is 
clear, therefore, that the other sisters of 
Musammat Bego had equal rights -with : 


Musammat Bego, and we think the inference `. 


is irresistible .thnt Musammat- Bego was 
allowed to take the land by family arran ge- 
ment, in fact her possession was permissive, 
and on her death ,her sisters. are clearly 
entitled to come ‘inv ‘But even if this- were 
not so, Musammat Bego’s “adverse”. posses- ' 
sion, ás urged by Rai Sukh Dial, could not, 
on thé contention“ of the appeliants, extend 
beyond her life rent. lf it was “adverse” 

in the fall sense,.thén it was-adverge against 
the whole world, including the petitioners,’ 
and their case- is concluded at.once. If it 


was not, and the appellants are clear that : ; 


it was not, what sort of adverse title did it 
create in Musammat Bego, andi who is the 
beneficiary. heir of that adverse title P Clearly 
it could only: extend, if'ab all, to an-adverse 
title to enjoy- the estate for her life, and 
that title died absolutely with her. and we 
have to see who, after her death, is entitled - 
to the possession and- enjoyment: of- Pir. 
Baksh’s estate, and it 18 quite clear that 
the persons so entitled are the sisters of 
Musammat Bego, and their sons: after them. . 

-* But further, it having been admitted that 
ihe sons: of ihe: daughters cf Pir Bakhsh 
could succeed to his estate. ibis quite clear 
that when ‘one daughter, who has enjoyed 
a life estate. dies, it is her sister’s sons, the 
daughter’s' sons of Pir Bakhsh, who are en- 
titled to succeed, and not the collaterals, 
and thére are “aioli sons- living who admit 
the plaintiffs claims.- On all these. grounds - 
we think the plaintiffs were entitled to 


“succeed as against the collaterals, as, firstly, 


we hold that the plaintiffs themselves were 
entitled to succeed to -thoir mother’s estate, 


‘and secondly, there are other persons clearly. 


- 


ae * 


f 


, order without making any attempt to investigate the 


not. commend . themselves’ to the Deputy 
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ASFANDYAB KHAN 0, IRSHAD KHAN, * > , MUHAMMAD KHAN v. SARDAR: 
əntitled—tə oust;the petitioners, who have ---The role, ‘therefore, ; is made absolute and 
‘Rarrendered ian ahi to the Dieser -plain- ` the order ï is set aside. 
tiffs. 7 - ; Rule made abate 
- The revision Goooal 70 (1) (b) ) fails, ee 
and is dismissed - with costs throughout. Wi (as. 7 P R.1910) 
- ‘ Appeal dismissed. PUNJAB CHIEF COURT. 
f di : e = Seconn Crvi. APPBALA Nos. 22 AND 23 
- . CALCUTTA HIGH COURT. .. . oF 1909. r 
ae Route No. 13845 of 1909. -= ` Joly. 26, 1909. 
January 4, 1910. ; -c Present: —Mr. Justico Johnstone. 
Praha NG J aarp Stephen and MUHAMMAD KHAN—Dergenpant-— 
Mr. Justice Carnduff, : ~ O- APPELLANT 
ASTANDYAR KHAN—I1st Party— versus 
` PETITIONER d, SARDAR AND OTHERS—PLAINTIFFS— 
LENSES < RESPONDENTS. 


IRSHAD KHAN AND. ANOTHER—-2ND PARTY Pre-emption—Agrioultural tribe—-Effect of Notification 


- + o-QOpposrre PARIY t . in Gazette—Pre-emptor to show superior sight at date of 


Oriminal Procedure ode (Act V of 1898), sa. 145, | ale and date of suit—Lis pendong, doctrine of, how far 


licable to pre-emption sutts—Rival suits for pre- 
14$-—Order of attachment, without written statement and app pi 
sedi Tarakan of Magistr ate. ` empiion—"Buperor diligence” —Effect of getting a sale 


‘ Although itis not beyond the jumsdiction of a o 7 Ka ag ME ng big sapien eer 
Magistrate to make an order under section 146 of tho P b P ; nJ Act (IT 1905 of %. 12— 
Criminal Procedure Code without | written -staté- unjab Preemption of ); 4 20-——Punjab 


` Alienation of Land Act (XLI of 1900), $ 
ments and without evidence, yét if he makes auch an ‘A member of tribe, which ia a t ae fed“as an 


agricultural tribe under Act XIII of 1901, at the time 
question in.thé light of evidence and of written aan of the institution of the suit, cannot sue for .pre- 


ments, he acts without jurisdiction. ` emption of agricultural land at all. Pa 
rma Nand 
Babu Kulwant Sahay, for thé Petitioner. Ghulam Fatima, 13 P. R. 1905; 28-P. Lo R. 1908, 
Judgment.— We have in this case an followed. 
order under section-146, Criminal Procedure The-Notification of a tribe as an agricultural tribe 


i subsequent to the institution of the suit cannot 
Code, and arule has ee granted- to show SANGA a: claim witclr cas bak han mode: 


cause why it should not be set aside as being — A tribo cannot be held to be agricultural for the 
made without jurisdiction. A proceeding was Purposes of Act XIII of 1900 bofore actual notification 
initiated under section 144, Criminal Proce- in the Gazette takes place. Such a Notification cannot 


A < have a retrospective effect. 
dure Code. While that case was going on, the - In pre-emption cases, a plaintiff must show that at 


Magi igtrate ordered a proceeding to be com- . the date of sale and also at date of institution of the 
menced, under section 145,Criminal ‘Procedur e ` soit he had a right of pre-emption superior to that of 
Code, abandoning that under nection 144, On the vendee. - 


e exclusion of persons, not members of agricul- 
the proceeding coming on for adjudication tural tribes, from suing for pre-emption, isan absolute 


the first party was absent sending an excuse erblusion not depending on the ploadings of defon- 

that Hie was ill. The second party applied - dants. ' 

for ati adjournment for reasons which did A purchase from the vendeo in pursuance of actual 
superior rights of pre-emption. already possessed 

cannot be brushed aside on an application ‘of tho 

Magistrate. Neither party had ab that time  goatrine of lis pendensa. That doctrine cannot inter- 


filed written statements and they did not pro- fere with those previously existing 1ights which have 
duce any-evidence, but the Magistrate pro- been asserted by the purchase, merely becanse the 


purchase is made during the pendency of a suit for 
ceeded to make the order before us, attaching pre-emption Muhammad Khan v. Khuda Bakhsh, 


the property under section 146, Criminal 28 P, R 1908; 39 P. W. R 1908, 145 P. L. E. 1908, 
“Procedure “Code. ` . followed. 
We:do not say that it is beyond the juris- Pre-emption, under the Punjab Laws Act, is a 


- village custom, not a tribal one, and the existence of 
diction of the Magistrate to make the order a special custom in one village of Gujars is not even 


under section 145 without written statements prima facie proof of its existence in another G wae 
and without evidence; but as in this case he. village. ~ 
made no attempt to investigate the question in - Where two pre-emptors have equal rights of pre- 


-emption, the fact that one_of them brings his - suit 
the light of evidence. and of written state- only a week later than the other, does not give the 


ments, we consider that’ he has acted without — Jatter an advantage on the scoro of “suporior dili- 
jurisdiction. ~~ - . > «gence. 


L 


= 
Li 


= 
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= A and B had equal rights of pre-emption in respect 
of a sale. Both brought separate suits for pre-emption. 
A’s claim wasadmitted by the vendee and in immediate 
settlement of the claim he executed a deed of sale in 
favour of A, who let hissuit- go by default, while B 
obtained a decree: 

Heid, that by the deed instead of a decree, 
A did not lose the oa rights that were his; nor did 


‘ his rights become superior to those of B, by the 


execution of the sale-deed. Each of the pre-emptors 
was entitled to get half the property in suit. Mahmud 
Khan v. Khuda’ Bakhsh, 26 P R 1908; 380 P. W. R. 
1908 ; 145 P. L R. 1908, explained. Narain Singh v. 
Parbat Singh, 28 A. 247, not applied. 


For a previous stage of this litigation see . ; : 
`- the property to himself for the full sum of 


, Rs. 500 mentioned as price in the deed of 7th 


26 P. R. 1908. 

Further appeals from the deorees of Khan 
Bahadur Maulvi Inam Ali, Divisional Judge, 
Jhelum Division, dated the 3lst August 198. 

Mr. Nanak Ohand, for the Appellant. 

4 Mr. Muhammad, Shafi, for Khuda Bakhsh, 
Respondent. 

Mr. Vishnu Singh, for Sardar, Respondant. 

Judgment.—tThis order will dispose 
of appeals Nos. 22 and 23. On llth Janu- 
ary 1907 Appeals Nos. 44 and 45 of 1907 
“by Mahmud Khan were accepted, and 
the cases were remanded for re-trial under 
section 562, Civil Procedure Code, (1882). The 
judgment of this Court has been printed as 
Mahmud Khan v. Khuda Bakhsh (1). It laid 
down that, if Mahmud Khan had the superior 
right of pre-emption, then his purchase 
_ pendente lite is not affected by the rule of lis 
pendens. On the re-trial the first Court, 
placing a certain interpretation upon that 
ruling, dismissed, the plaintiff’s suit with 
costs; but on appeal the lower appellate 
Court took a different view. accepted the 
appeals of both Khuda Bakhsh and Amir 
Bakhsh, and restored the decree of Mr. 
Anderson of 18th March 1903, directing 
also that, except as regards costs already 
| received by plaintiffs, the parties should bear 
their own costa. 

Mahmud Khan has come up on revision 
side in both cases, and the petitions have 
been admitted as appeals under clause (bY. 
In the way I look at the case of Khuda 
Bakhsh it can be decided solely on the ques- 
tion of his status gua pre-emptive rights ag a 
Kureshi. I will take this question first 
giving a few necessary facts at the same time, 
and will then proceed to dispose of the case 
of Amir Bakhsh. 


The mutation of the original sale to Maula 
a 28 P. R. 1908 ; 39 P. W. R. 1808 , 145 P L.R. 
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Bakhsh by Karam Dad, vendor, is dated:7th, 
Jane 1902. Khuda Bakhsh and Amir Bakhsh 
ench sued separately for pre-emption on 22nd 
October 1902. Summonses were served on 
vendor and vendee on 24th October, the date 
fixed for hearing being 7th November 1902. 
On 29th October, five days after service, Mah- 
mud Khan, present appellant, brought Ats suit 
for pre-emption, and on 7th November, the 
date for hearing of the other two suits, he got 
from’ Maula Bakhsh; vendee, who had no 
pre-emptive rights at all, a deed of sale. of 


June 1902. Then:Mahmud Khan applied to 
be made a defendant in the other suits and 
allowed his own suit to-be dismissed for 
The Court heard the former suits, 
found the sale to Mahmud Khan collusive 
and done pendente lite, and gave decree for 
pre-emption on payment of Rs. 100 only, 
giving the preference to Khuda Bakhsh and 
the right to Amir Bakhsh only 1f Khuda 
Bakhsh made default. 

The lower appellate Court: held the 


‘doctrine of lis pendens applied, found that 
Mahmud Khan was inno better position than - 


his vendor, Maula Bakhsh, and upheld the | 
first Court’s decision. This was on zZOth 
July 1903. 

It is admitted that the relative rights of 
Khuda Bakhsh and Mahmud Khgn must be 
gauged with reference to Act IV of 1872 and 
not to Act II of 1905 (Punjab). 
urged on behalf of -Mahmnd ‘Khan that 
Khuda Bakhsh had, when he brought his 
suit, no right of pre-emption at all, because, 
being a Kureshi, he was not then a member 
of a notified agricultural tribe under Act 
XFIT of 1900, the Kureshis having admittedly 
not been so notified till 1904. This being so 
Parma Nand v. Ghulam Fatima (2) is quoted 
as authority that, since Act XIII of 1900 
came into force, a person who is not a meniber 
of an agricultural tribe cannot sue for pre- 
emption of agricultural land at all. 

To this Mr. Muhammad Shafi replies that 
the Kureshis bave always i in Gujrat been an 
agricultural tribe in fact, and that the 
Notification of 1904 merely recognised that 
fact. Now in my opinion this reply is 
inadequate. A plaintiff has to shew that 
when he filed his suit, he hada right to sue. 


In pre-emption casesa plaintiff must shew 
(2) 15 P. R. 1905, 23 P. L.R. 1908. 


But it is .-. 


y ol. x] 
MUHAMMAD KHAN 0, SARDAR. 


„that at date of sale and aleo“ at date 
of institution of suit he had a right of prè- 
emption superior ta that of the vendee, for 
this there is abounding anthority i in the 
. Panjab Record:** Kow then ‘can Khuda 


Bakhsh maintain this suit, which would have * this and also a collateral of the vendor. 


been thrown ont in 1902, had the Court 
hearing it understood the real state of the 
law as laid down in Parma Nandy. Ghulam 
- Fatima (2) ?. The mere fact that the case was- 
“allowed to go on does not. seem to me to 

make any difference,- nor canI see how the 
Notification of the tribe, 
validate’a claim which was “bad when 
made,, Section 4, Act XIII of 1900, lends 
no colour. to the argument that a tribe can 
be ‘held “ agricultural” “for the purposes- 
of this Act ” before actual Notification in the 
Gazette ‘takes place or that such a N otification 
has rbtrospective effect. 

It may be said, though it has not’ actually 
_been said, that, inasmach as Mahmad Khan. 
AS defendant: inthe original Court did not 
plead that Khuda Bakhsh was ‘disabled from 
suning as mot being. a member of an 
agricultural tribe; and only pleads this now 
“after the Kureshis have been notified, the 


plea should be ignored.. Oa the whole I am - 


inclined to reject this idea. lt seems to me 
that this:exclusion of persons not members of 
agricaltaral tribes from suing for pre-emp- 
tion is an absolute exclusion not depending 
upon the pleadings of , defendants,. and I 
, refer to section 20, Act iI of 1905 (Punjab), 
“in support of this view. 


.. My opinion, then, is that Khada Buika 
pait must fail ; bah in connection with Amir 
<. Bakhsh’s case (Farther Appeal No.22 of 1909) `- 
itis necessary to go into other questions: It 
seems to me that the meaning and effect of 
Mahmud -Khan v. Khuda Bakhsh (1) are 
‘glear enough, namely, that. Mahmud Khan's 


: purchase of 7th November 1902, if it was 


-simply iu parsuxuca of actual snparior rights ~ 
of pre-emption already possessed, could not 
-bə brushed aside on an application of the 
doctrine of l:s pendsns. That doctrine could not 
intarfere with those previously existing 
rights which had been asserted by the, 
. purchase, merely because the purchase. Was 
made pendente lite of, Amir Bakhsh. Let us 
* Sawal Das v. Gur Parshad, 90 P. R. 1909 ; -159 P. 


W: R 1909, 4 Ind. „Oas. 179. Dhanna Singh v. Gur 


Bakhsh ‘Singh, 91 P. -B.- 1909; 161 P. W. B. 1909; 4 
Ind. Cas. 887. ` 
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ses then whether Mahmud Khan had, apart 


from his purchase, rights superior to those 
of Amir Bakhsh. 

“Amir Bakhsh is merely a landlord inthe 
village, and Mahmud Khan appears to be, 
The 
point is whether thisrelationship helps him. 
The village is admittedly bhayachara, ‘and, 
therefore, a special custom must be made out. 
Mr. Nanak Chand points to the Riwaj-i-am, 
question 21, page 6, Appendix, andto the mal. 
“ing in Civil. Appeal No. 754 of 1903. No in- 


in 1904 can > stances are cited in support of the Ritraj-z- am, 


“and theruling quoted is not of much use hare. 
As has been frequently pointed out, pre- emption 
is a village custom, not a tribal one, and the 
existence of a special custom of pre-emption 
in one village of Gujars is not even prima 
fucte proof of its existence in another Gujar 
village. - It is clear, therefore, that Mahmud 
Khan has not made ont any superior rights : ‘ 
and it must be held that he and Amir Bakhsh 
had equal rights. 

The result is, in my opinion, that they 
must share the bargain. This is not anin- 
fringement of Mahmud Khan v. Khuda Bakhsh 
(1).. Mahmud Khan sued for pre- -emption 
AS well as- Amir Bakhsh, ‘and suing only a 
: week later, I do not think the latter can be 
given an advantage. on thesoore of “superior 
diligence.”” No doubt’ Amir Bakhsh got a 
decree and Mahmud Khan did not; bat this 
cannot tell against the latter, whose claim 
-was admitted by the vendee and who was 
quite justified in. preferring an immediate 
settlement. by taking a deed of sale to a 
decree to be followed by execution. By got- 
ting his deed Mahmud Khan cannot (Mah- 
mud Khan v. Khuda Bakhsh (1)) claim that 
~ his rights, which were only equal to Amir 
Bakhsh's, become superior ; but I think he 
can claim that by taking the deed he does 
not lose the equal rights that were already 
his. Ido not think Naratn Singh v. Pathaé 
“Singh (3), quoted by Mr. Shafi, is in point. 
There the vendee pendente lite had not filed a 
guit and so shewn diligence equal to hisrival’ 


-~ he had simply purchased pendentelzte. 


I accept the appeal of Mahmud Khan in 
Khuda Bakhsh’s case and dismiss that 
suit.- Order as to costs as above. 

_ Laccept the appeal against Amir Bakhsh 
‘and direct that Amir Bakhsh do have’ an 
amended decree for half the property on 

BOE: A; 247. 


252 
MEWA SINGH f. BHAGWANT SINGH. 


payment of Rs. 50 within one month. Order 


as b) costs as above. 
Appeals accepted. 





ALLAHABAD HIGH COURT. 
Seconp Crvit APPEAL No. 303 or 1909. 
December 18, 1909. 

Present: —Mr. Justice Piggott. 
MEWA SINGH AND oTHERS--DEFBRDANTS— 

AFPELLANTS 
versus 
BHAGWANT SINGH AND ANOTHER—- 
PLAINTIFF8— RESPONDENTS. 

Estoppel-——Attesting a deed as witness. 

The mere fact of a person attesting a deed is not 
in itself sufficiont proof that‘he cosented to-it or 
knew its contents, and eae ma NAN import 
ee Fane ieee Hari Das Ben, 9 C , 468 ; 
Rejlakhi Debia v. Gokal. Chanda Chowdhry, 8 B. L R. 
57 (P.C.); 12 W. B. 47 (PC ); 18 M.I A. 208, followed. 

Mohar Misr v. Bishambha: Misr, A. W. N. (1888) 


204, distinguished ` 

Second appeal from the decision of the 
Subordinate Judge of Shahjahanpur, dated 
the 16th of January 1909. 

Mr. Howard, for the Appellants. 
` Mr. Muhammad Ishaq, for the Respondents. 

Judgment.—oOne Tirmal Singh, the 
owner of certain-landed property, died child- 
less leaving a widow Musammat, Hanso. 
This lady‘ left the village shortly after her 
-husband’s death and Budh Singh, brother of 
- Tirmal Singh, entered into posession of the 
property admittedly, on behalf of Musammat 
Hanso, and under an agreement to restore the 
property to her possession in the event of 
her return. In the year 1881, Budh Singh 
executed a sale-deed transferring this pro- 
perly to the predecessor-in-title of the de- 
fendants-appellants in this case. It has been 
found as afact, and I am bound by that 
finding, that Musammat Hanso died in or 
about 1905 a. D; by this time Budh Singh 
was dead and the reversioners entitled to 
guceeed to the estate of Tirmal Singh, upon 
the death of the widow, were the plaintiff-re- 
spondent, Bhagwant Singh and his brother, 
Mohan Singh. They brought the present 
suit for recovery of the property transferred 
by the sale-deed of 1881. Mohan Singh died 
while ihe appeal was pending in the Court of 
the Subordinate Judge and it is admitted that 
the right to sue survives in favour of Bhag- 
want tingh alone. The lower appellate 
Court has decreed the plaintiffs’ suit, Of the 
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grounds of appeal taken before this Court 
those based on the question of limitation have 
not been pressed and obviously could not lie 
in face of the finding of the lower appellate 
Court. The one question which I have to de-. 
cide is whetber Bhagwant Singh, by the 


- mere fact of his having signed as an attest- 


ing witness the sale-deed of 1881, is estopped 
from asserting that full proprietary title in 
the property transferred by the said sale-deed 
had not at that date vested in Bhagwant 
Singh. 4 

The lower appellate Court in deciding 
against the plea of . estoppel has been 
partly influenced by a belief that the pro- 
perty in suit was in some way described or 
referred to ‘as Musammat Hanso’s in the 
sale-deed itself. This is nut the case, but I 
am nevertheless of opinion that the finding of 
the learned Subordinate Judge is correct. 
The mere fact of a person attesting a deed is 
not in itself sufficient proof that he cog- 


‘sented to if or knew its contents and does 


not necessarily import assent to all the 
recitals, Ram Ohtunder Poddar v. Hari 
Das Sen (1), Rajlakhi Debia v. Gokul Chandra 
Chowdhry (2). The appellant relies upon the 


ruling of this Court in Mohar Misr v, Bisham-- 


bhar Misr(3), but that ruling proceeds upon an 
express finding of fact that a person: against 
whom the doctrine of estoppel was there 
applied, had signed a certain document as a 
witness consenting to the transfer. The 
plaintiff in the present case went into the 
witness-box and his attention was called 
in cross-examination to his signature as a 
marginal witness to the deed of 1881, but 
no question was put to him as to the know- 
ledge of the contents of the said deed or as 
to his intention in signing it. Apartfrom 
this point, it seems to me that the very 
utmost the appellant can say with reference 
to Bhagwant Singh’s attestation of this sale- 
deed is that Bhagwant thereby conveyed to 
them his belief at tho time that Musammai 
Hanso was already dead inthe year 1881. 
Jt may be that the defendants-appellants 
might have.made more of this point in the 
Courts below by pressing it against the 


‘plaintiffs as an admission, but I am certainly- 


not prepared, on the evidence as it stands, to 


(1) 9 0. 468 (P 
(2) 3 B. L. B.57 


T A.200. . 
(3) A. W. N. (1888) 204, 


C) 
(P. 0.); 12 W.R. 47 (P. C.), 13 M. . 


Vol Viv: 


INAYAT ©. NOUBANG. , 


-hold that: they have P out a a valid case of 


estoppel. I was asked to send back the case 
ta the lower appellat Court for an express 
finding, if necéssary upon further evidence, 
as to whether Bhagwant Singh signed the 
' deed of 1881 as a witness consenting to the 
transfer. I hava not thought fit to do 8o. 


The vendee under the dead of 1881 purchas- 
ed property which was till recorded in the. 


name of Musammıt Hanso in the revenue 
papers and which continued to be so recorded 
for many years aftarwards. Ho should have 
“ been” ‘aware that he was taking a certain 
amount ‘of risk, and as regards the conduct 
of the case in the Conrt below I think de- 
-fendants had every reasonable opportunity of 
establishing their case. 
1: dismiss this appeal with costs. 
l Appeal dismissed. 





‘(s. c. 8 P. R. 1910; 6 P. W. R. 1910.) 
PUNJAB CHIEF COURT. 
Brooxp Cryin APPRAL No. 42 oF 1909. 
July 27, 1909. - 
Present: —Mr. Justice J baaton, 
INAYAT AND OTHERS —PLtytiers— 
-- APPELLANTS 
Ve) sus 
NOURANG AND OTHERS—DEFENDANTS— 
RESPONDENTS, | 

c ivl Procedure Code (‘Act XIV of 1882),8. 43-—Revenue 
Court proceeding! do not bar Civil susi—Jurisdiction 
of Owil Court—Partition—Share allotted ın partition 
` proceedings without objection—Suit for larger share in. 
Cwil Oourt—Punjad Land Revenue Act (XVII of 1837), 
+. 158 (1), 168 (2, clause (17). 

Section 48, Civil Procedure Code, 1882, cannot b2 
used to bar a suit in a Oivil Court because of some- 
thing that has happened in a Revenue Court. 

Where a partition was duly effected by the Revenuo 
Court on plaintiff's application anda specific share, 
according to the entries in the Revenue Papers, was 
allotted to the plaintiffs, ‘who formally accepted the 
partition without’ raising any objection at .the time 
' that they were entitled to a larger share: 


Heid, that a subsequent Civil anit by the plaintiffs 


for & larger share was barred by section 168 (1) of 
‘the Land Revenue Act. The Revenue Court was ee 
powered to effect the partition and, if it chose,. to 

decide any question of title that might arise, but ‘as 


plaintiffs raised rio question of title; no such question, 
waa in dispute. Section 168(2), on did not apply to 


such a case. 


Further oped from - thie decree of 
H. .A. Rose, Esquire,” Divisional Judge, 
Multan Division, dated 10th Maroh 1908. 

Mr. Raushan Lal, for the Appellants, 


> 
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“ right ta more than one-sixth. 


- for, section 43 would have barred them. 
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_ Messrs. Nand Lal and Bahadur Chand, for 
the Rerspondents. 
al udg ment.—Mutation took place 
in 1903 and by it plaintiffs were recorded as 
owning 14 shares and defendants as owning 
32 shares out of 430 shares in the land then 
included in the joint kate. That khata 
seems thento have been split up and a new 
khata No, 10 was constituted out of part of it, 
in which, according to what had gone before. 
plants: were shewn as owning one-sixth. 
“Then in 1905 plaintiffs themselves applied 
tə the revenus authorities for partition of 
that khata No. 10,-not specifying their own 
share, and partition was duly made and was 
formally accepted by plaintiffs, to whom one- 
sixth oniy, was allotted. Then in October 
"1906 plaintiffs brought the present suit in the 
Civil Court asking for one-twelfth more on 
the ground that really the mutation of 
1903, which I should note, was made at the 
instance of defendants but in the presence of 
plaintiffs, was wrong. 
In the partition proceedings of 1908 
plaintifs had said zot a word about their 
They now say 
they should have had one-fourth. 
The Courts below seomto have had some 
difficulty in grasping the case. They both 
‘saw the absurdity of letting plaintiffs come 


| in now with a Civil suit to upset a partition 


towhich they raised no objection at the 
time; but the first Court held the case not 
cognizable by it by reason of section 158, 
sub-section (2), clause (17), Land Revoane 
Act, and the lower appellate Court threw 
out the appeal on the strength of section 
43, Civil Procedure Code (1882). 


The lower appellate Court’s view is 
clearly unsound. Section 43, Civil Proce. 
dure Code, (1882), cannot be god. to bar a 
guit in a Civil Court because of something 
that has happened ina Revenue Court. T£ 
in the partition case plaintiffs had raised the 
-question of their shares, which would have 
been å question of title, and if that Court 
sitting as a Civil Court, (sections 116, 117 
Land Revenue Act) and had then decided 
that question, and plaintiffs were now suing 
.for something more.than they then asked 
But, 
ae matters stand, the Court of 1905 was a 
. Revenue Court from start to finish, and thus 


that section hag no bearing onthe case. 


_ SURAIDEO NARAIN V. MACKENZIB, 


The first Court's way of putting the matter - 


-is also not currect. The real bar to plaintiffs’ 


suit isto be found in section 158 (1), Land - 


Revenue Act. The Revenue, Court ‘of 1905 
- was “ empowered | ” to affect the partition, 
_ (Chapter IX Land Revenue Act) and if it 


“aha, to dacida any question of title that. 


~ lant. - - 


might arise; (section 117, Land Reventie Act) 
“but no question of iile, was ` in dispute ” 
(section 116, Land Revenue Act) before it, 
because plaintiffs never raised it. The Revenue 
‘Court being so “empowered,” section 158 (1) 
prevents any Civil Court from taking cogniz- 
ance of the matter. The existencé of the 
qualification as- regards questions of. title ii 


““in section 158 (2), (17), does not affect this ` 


bar. That qualification was there inserted 


because in certain circumstances—see sections 


l "116, 117, Land Revenue Act—as we have: 


seen, the Revenue Court dealing with a parti- 
~ tion case can refer the parties to a Civil suit 
upon a question of title “in dispute” before it, 
or’ can itself. sit as a Civil Court and decide, 
“such a question..- ve. 


‘I, therefore, apliold rhs deitas of the-lower . 


; appellate.. Court; though for reasons different 
trom those given by the first Court and 


lower: appellate Court, and I dismiss this" 


appeal with costs. 
i | Appa dismissed. 


4“ 
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CALCUTTA HIGH. COURT.” 
ee C1vit ArpuaL No. 1890 or 1908. 
January 5. 1910. a ae 
‘Present :—-Mr. Justice Chatterjee. 
Hati SURAJ DEO a aia cae ae 
APPELLANT 
l_rersus ` 
“MR. M. H. MACKENZIE —Davaxdaxr— 


i RESPONDENT. 

Ceas Act (IX of 188), B. CL), 8. 4—~Hat, profits from, 
mot liable to road-cese—- Rule of Board of Revenue to 
- the contrary, ultra virés—Payment of road-ceas on` hat 
by landlord not recoverable from tenant. - i 

"The profita derived from a hat cannot be said to 
be rent or revenue or annual value of-land within 


the meaning of section 4 of the Bengal Cess Act, and _ 


are, therefore, not liable to-road-cexs. 
Secretary of State v., Koruna Kant, 6 C. L J. 342; 


`. 110. W. N. 1038 (F. BJ), followed. 


- Therefore, a landlord who pays road-ceas upon suck 
profits cannot recover it from his tenant. 


The Rule of the Revenue Board, uthorizing the aa. 
$ sessment of hats, being at variance with the provisions 
~ of the. Bengal Coss Act, is ultra vires, 


gi 
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- - throughout the year, 


“T1910, 


~ 


` 


“Uma Rasul Shaha Fakir y. Anat Bandhu Choudhiry, 
23 0. 637, followed. 


Appealfrom the decree of “ika District 


-Judge of Mozaffarpur, dated June 23, 1908, 


affirming that of the Second Munsif of that 
place, dated February: 25, 1908. ° 
Babu Baldeo Nar ain Singh, for the. Appel- 


Babu Shamatul Chandra Dutt, for the Re- ; 


_spondent. | 


Judgment. —tThe plaintiff is ie 
landlord. The defendant is -a'mòkareridar 
under him. . Within the makara, certain . 
apecified land had been let but to ‘the wife of 
the defendant by the plaintiff and, ona por- 
tion of this land, a hat is held. This hat has 
been assessed at an annual value of Rs. 1,000 ° 


“and Rs. 62-8 has been assessed as road- | - 
"cess upon ib. 


The Deputy Oollector says: 
“You, pay this amount and recoter it from. 
your mokararidar with interest”. 
tiff, therefore, has brought this suit for re- - 
covery of this. amount after PANE PAG ib to 


-the Collector. 


The defendant pleads that ie is TA liable > ih 
and fhe reason given is that it was not open to ` 


‘the Collector to levy road-cess upon the profits ` 


of the hat and; as this amount- has been ille- 
gally levied from the plaintiff, the defendant- 
is not liable. 

The question for decision has formed- the- 
subject of decision bya Fall Bench of this > 


` Court in the case of The Secretary of-State for - 


India in Council v. Karuna Kant Chowdhry(1),: 
where it was held that profits from a kat or 
mela are not liable to řoad-cess because they 
do not come within the. meaning of annual 


' value of landas defined in section 4 of the 
Road Cess-Act. 


As regards the facts of this 
case, no doubt they are distinguishable from 
the facts in the Full Bench case. There the 
mela was held for a few days in the year upon 
agricultural lands belonging to ratyate,the . 
gemindar~ letting out the land to a certain - 
person and that person, in turn, giving to 


“certain other persona, who are described as 


wjaradars, what is called an yara of the right 
to hold a mela at certain yearly rental. Here 
the land upon which the hat is held does not 
form the subject. of any other holding or 
tenure butis a part of the tenure of the de- 
fondant and the kats are held twice a week -- 
But the principle of 
decision does not seem to be distinguishable, 


(1). 6 O. Ws J. 343; 110. W. N. 7. 1053 (P; B.) 


The plain- 


‘Vol. y] - 


“e 


~ 


Qavu v. BULAND KHAN. 


The prosta, derived from the hat ant be 
said to be rent or revenue within themeaning~ 


of the words in section 4 of the Road Cess.- 
“Ach and as only the annual value of the land ` 


is assessable, the assessment upon the plain- 


_ tiff was ultra tires. .No doubt there is a rule 


of the Revenue Board atthorising the assess- 
mont of kats under certain conditions but that 
rule, being af variance with the provisions of 


- the Act itself, has been-held to be ultra vires 


ma 


` Panjab Tenancy Act (XYI of 1887). 


‘rights, have been exti 


in the'ĉase of ` Umed Rasul Shaha Fakir v. 
Anatk Bandhu Ohowdhury (2). The plaintiff 


“may seek aromedy but not in this suit. 
a, I must, therefora, dismiss the appeal with - 
; ` zguit as one by landlords to set aside a transfer 


costs. 
a Appeal dismissed. 
(2) 28 C. 687. ike 
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(s. c. O P. R. 1910 ; 7 P. W. B1910.) 
. - PUNJAB CHIEF COURT. i 
Civi; RERRRENGK No. 23 orp 1909. v2 
July 30, 1909. - aa 
Present: —Mr. Jastice Scott-Smith. 
QADU—Dzvunps NT—APPRLLANT 
i TENGU 
“BULAND KHAN AND OTHERS—PLAINTIFES 


AND REMAINING DEFENDANTS — RESPONDENTS, 
Juridichon of Civil or Revenue Court—Land mort- 
gaged by occupancy tenant—Tenant dying without heira 


—Sust for possession by landiord. — 


A suit’ by the landlord for possession of land mort- 

gaged by the occupancy tenant on the ground that 
the ocoupancy rights, and consequently the mortgage 
hed by the death, without 
heirs, of the occupancy tenant, 18 cognizable by a 
Civil and nota Revenue Court. 

` Gurdial v. Farida, 88 P. R. 1894, dihin ga ane 


Case referred by Major G. Ü. Beadon, 


Divisional Judge, Hoshiarpur. Division, dated - 


the 3rd April 1909, under section 100 of the 


Order.—This is a reference under 


_ section 100 of the Punjab ‘Tenancy Act. XVI 


Ca 


of 1887. 


The facts are shat Sanaki assesses 


occupancy tenant of the land; mortgaged. 


his right to Qadu- dosen abi on Ist J une 
1895. 


Plaintiffs, who are the fandiordé: brought ; 
this suit for possession on the ground that 


Sandhi having died without heirs, the 
ocoupancy rights were extinguished under 


mortgagee’s rights came to an end. He said, 
a one Wasira ha sued for the land ae 


a: 
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extinguished: by the 
‘of the occupancy tenant. 


_ without setting aside {he transfer.” 
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heir of Sandhi, but his suit was dismissed 
by the lower Courts and is now pending in 
this Court. 

The first Court, that of a Munsif, Ist’ class, 
` decreed the plaintiffs’ claim on the ground 
that the occupancy tenant’s liability aga 
mortgagor had not. devolved upon them 
remarking that Wazira, if eventually 
-succeasfal, could recover the land from them. 

The Divisional Judge, remarking that 
Gurdial v. Farida (1) 18 a clear authority 
for holding that the present suit is one 
cognizable-by the Revenue Courts, has 
made this reference. He describes the 


made of aright of occupancy. 
Prima facie this” does not appear to bea 
correct description of the present suit. It 


is one for possession of land which was 
mortgaged by the occupancy tenant on the 


ground that the occupancy rights, and 
consequently the mortgage rights, have been 
death without heirs 


‘Turning now to Gurdial v. Farida (1), I 


find that the Judge who decided that case 
held it to be a revenue one, becanse the 
‘landlords sued on the ground that the 


alienation by the tenant was contrary to 
law. He said: “ The suit as framed “is a 
revenue suit, unless it canbe affirmed that 
plaintiff claims that he has aright to succeed 
In the 
present suit plaintiffs do not at all impugn 


_.the validity of the mortgage; what they say 
-is that the mortgage is no longer subsisting 
. because the occupancy rights have been extin- 


guished owing to the death without heirs 
of’ the occupancy tenant. The case is, 
therefore, clearly distinguishable from the 
one quoted by the learned Divisional Judge. 
The present suit has, I hold, been rightly 
heard and decided by a Civil Court, and I 
return the files to the Divisional Judge 


' that he may dispose of the appear according 
- to law. 


(1) 88 P; È. 1804, 


” 


1 


“section 59-(4) of the Tenancy Act, and the | 


. 
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7 J UGDIP NARAIN SINGH r. JOKHAN AHIR. 


ALLAHABAD HIGH COURT. 
Letrers PATENT-APPRAL No. 23 of 1909. 
. January 17, 1910.- 

Present:—-Sir John-Stanley, Kr., Chief 

~ -Justice and Mr. Justice Piggott. - 
J TODE NARAIN SING H—Pearstire— 

` ' APPELLANT 
© T versus 

J O KHAN AHIR: AND OTHAR3S—DEFBNDANTS— 


h RESPONDENTS. 
Gripe tenant—Trees: planted by-tenant m village 
lond—Right ta sell —Consent of zamindar—Oustom. | 
As a general rule, a tenant, who plants trees in the 
_ village land, not inoladed in his oconpancy holding, 
« with the consent of-'the zamindar, cannot sell them 


-~ without the permission of the zamindar. 


The property in trées growing on 8 tenant's holding 
is by the goneral law vested in the zamindar and in 

the absence of special custom, the tenant is not 
entitled to cat down! and sell - such trees. 

-Kausilia vy Gulab Kuar, A: W.N. (1899) 73; 21 A. 
297; Imdad Khatun y, Bhagirath, 10 A. 159, followed, 

The fact that a few eales of trees have taken place 
without the’consent of the landlord is not kesa a 
to establish a custom. 


Ram Bilas v. Lal Bahadur, 30 A 311; A. W.N. > 


(1908) 112 ; 5 A. L. J. 456 4 M, L. T7169, ‘followed. 

_ Appeal under section 10 of the : Letters 
“Patent against ‘the decision. of Mr. Justice 
' Karamat Husain,’ dated the 22nd of January 


"1909, in S. A. No. 1152 of 1907. 


Mr. O:Oonor (with him Mr. Surendro Nath), 
_ for the Appéllant:' 

Mr. Abdul Raoof, for the Respondent. 

Judgment.—the suit out of which 
this appeal Has | arisen was brought by the 
` plaintiff who is a [gamindur of the village to 
‘have a sale of tress growing in the village set 
aside and for possession of the bagh. Jokhan 


‘who sold the trees is an occupancy tenant 


of the plaintuf but the trees were not in his 
‘occupancy holding but were planted by him. 


The question in! the suit was whether a . 


tenaut, who with the consent of the samindar 
plants's grove or trees in the village, ia 
empowered to sell them ‘without the per- 
mission of the zamidar. The learned: J udge, 
from whose: decision . this appeal has been 


. preferred, concurring’ withthe lower Courts, 


- found that the evidence established a custom 


whereby a tenant who plants trees in a ‘bagh 


outside his holding. becomes the owner 
thereof and can transfer the same without 
“the samindar’s permission. The evidence 
which was adduced 1 in support ‘of this custom 
has been laid before us. It consists of the 
evidence of a few: witnesses and also some 
deeds of sale of treesin the village in ques- 


-A 
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| tion andin neighbouring villages. 
. held in thé case of Kausilia y Gulab Kuar(1), . 


. the right to the trees. 


that it be set aside: 


r 


a 


the property in traes growing on a tenant’s 

holding is by the general law vested: in the 
zamindar_ and: in the absence: of special custom 
the tenant is not entitled to cut down and - 
sell such trees. ‘This decision follows that 
in I[mdad Khatun v. Bhagirath (2). In 
that case Straight and Tyrrell, JJ., held that 
the trees upon anoccupancy Holding, whether 


. planted by the” tenant himself or not be- 


longed and attached to such holding and are 
not succeptible of transfer by the tenant. The 
bagh in thé present case is not in the occu- 


4 


AR WARS 


pandy holding of the tenant. Whether it is or is” 


‘not in such holding of the tenant, it seems ‘to 


us that thecustom which is set’ up in this. 


case is one which- must be established by 
clear,.cogent and <conviacing evidence. No 
such evidence is to be found. in the record, 
According to the Wajib-ul-ayz, the trees belong 
t6 the zamindar but there is a note appended 
tothe Wajtb-ul-arz that the tenduts ‘claimed 
The fact that.a few 
sales 
out the consent of the landlord.i3s not sufh- 
cient to establish a custom (see Ram Bilas v. 
Lal Bahadur (3)). The evidence, to which 
we have been referred wholly fails to satisfy 
us that the special custom alleged exists and. 


‘of trees have taken - place “with-, ~ 


aa 


ra 


the appeal must be allowed. The plaintif 


claims possession of the grove. 
cannot have so long as Jokhan remains. his’ 
tenant.: But he also asks to have.the sale set 


-aside and to this relief he is entitled. We 


accordingly allow the appeal, set aside the 


decree of this Court and the decrees of' the 


lower Courts and give a decree to the plain- 
tiff declaring that the sale made by Jokhan 
to the co-defendants is invalid and we direct . 
In view of the’ fact 
that the plaintiff, claimed possession‘ of the 


“groves and has failed to establish his right 


thereto, we direct that the parties respectively 


‘shall bear their own costs in all Courts. 


wd allowe.t. 
(1) A. W. N. (1899); 78, 21 A. 297. 
(2) 10 A. 189. 
(8) 80 A. 811; A. W.N. C1908), 1 ee A. L i; 
456 ; 4 M. L: T. 169. 
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"CHANAN V. EWPBROR, . 
(asc. 1 P. B. 1910, Cr; 2.P. W. R. 1910, Cr.) 
Pel PUNJAB CHIEF COURT. ~ 
; CRIMINAL REVISION No. 1532 or 1908. 
= July 1C, 1909. 
` a :—Mr, Robertson Acting. Chief 
_ Judgeand Mr. Justice Shah Din. 
; CHAN AN AND ANOTHER— PETITIONERS 
4 ' versus 


oe jenn a a 


Criminal. Procedure Oode (Act F- of. 1898), 88. 4 (m), 


4(6—-"Judscial proceedings”, meaning ‘of-—- Kxecution 
p'oceedings--Jurisdiction of Court to detarmine 
genuineness of _decree— Fictitious decree—Pecuniary 
jurisdiction — Burden of proof. 


The test to be applied to a prrticular proceeding 


before a.Coart to determine whether ifis or is not a 
“judicial proceeding,” for the purposes of section 476 
of the Criminal Procedure Code, 18, whother in the 
course of that proceeding the presiding Judge has the 
power legally to take evidence on oath,- not whether 
he has actually taken such evidence, 
- Execution proceedings are ‘‘judicial proceedings” 
-for the purposes of section 476. 

- Queen-Empress v. Bapuji Daya Ram, 10 B. 238 , 
Bhola Nath Dey v. Emperor, 10 C. WN. 55; 3 Cr. L J. 
142, followed. 

- Haracharan Mooker}i v, King-Emperor, 32 O 387; 
90. W: N.°884; 1 0. L. J.-161; 2 Cr. L. J. 110, dis- 
tinguished. - - 

“Kantor Ram Das-v, Goburdhan’ Das, 85 ©. 188; 7 Cr. 
L J. 169, diasented from 


“On. the presentation ofan apielo for execution > 


ofa Aebres alleged to have been obtained by the 
petitioners” against” the judgment-debtors, tho Court 
has power fo enquire into and decide the question’ of 
the genuineness of the decree, and to, order the 
prosecution of the petitionert if the decree is proved 
tó be a Actitions one., The fact that it is found that - 
there was no auch deéree in existence does not render 
the procecdings taken ‘under section 476, Criminal: 
Procedure Code, ab ttio void or legally of tion-offect 

Before ‘it can be held that’an application for execu- 


tion was beyond the jurisdiction of a Court, it must. 


be proved that the amount gf the decree sought to be 
executed exceeded the pecuniary limits of the Court’s 
jarisdiction; ib is impossible to show {this where the 
decree is admittedly fictitious 


Petition for revision of the order of M, L. 
Waring, Esquire, Sessions” Judge, Jullandar 
Divigion, dated the 15th October, 1908. 

-Messra, Lal Ohand.and Lachmi Nar ain, for 
the Petitioners. 

. The Government Advocate, for tho Respond- 
ant i 

REFERENCE TO: DIVISION BENCH. 

The question of law (i.e. as to whether 
execution proceedings ay ‘jndicial pro- 
éaedings ” for the purporea of . section. +76, 


Criminal Proceedure Code, and whether the . 


Munsif had jurisdiction to act under that 
section) should be decided by a Division. 
Bench. In the case referred to in my order, 
dated 4th November 1908, the question of 


~ 
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‚were false. 


discovered that. 


257, 


sie Md = ü 
p= could not be decided, ag the puttias , 
arrived ‘at a géttlement, bat I would refer. to, 
.my order i in that Case, dated 17th October. 
1908, ‘where the legal questions are discursed- 
(see Criminal Revision No. "793 of 193, 
' Division Bench). | 

Mr. Lachmi Narain applies for bal: for 
“Raghu Ram, and Mr. Turner raises no objec- 
tion, He may be released, “therefore, on bail 
_on giving security to the satisfaction of the 
District Magisrate. , 

Judgment.—The facts of this cage, 
no far as they are material to the decision of 
this Criminal Revision. are as follows : — 

On the 29th August 1894, one Ram Chand, 
father of Chanan Mal, petitioner “No. |, and 
brother of Raghu Ram, petitioner No. 2, 
obtained a. dscrae for. Rs. 999 and esta 


` agvinst ong Naurang. 


- The amount of the decree wag 4 pryabla by 
Aeng instalmenta of Rs, 59 each, the 
last of which was dae on Namanis Sambat 
1961. Part of the amonnt due under the 
decree was “paid by ‘the judgment- debtor, and 
the balance -became time-barred. No other 
decree wad ever passed in fayour of Rim Chand 
against Nunrang. Ram Chand died in May 
1896. and Nanrang diedin July 1901, On the 
17th July 1907 Chanan Mil, petitionerN» 1, 
and Raghu Ram, petitioner No. 2, as guardiqn 
| for his minor nephew Rallia Ram, presented in 
the Court of Lala Prabhu Dyal, Munsif, lat 
class, Julluondar, an application for execution 
of a decree alleged to have been passed or the 
15th August 1901, in favonr of Ram Chand 
against Naurang, for the sum of Rs. 1,056 . 
and costs. Partof the amount due ander 
the said decree was stated to have been paid 
out of Court, leaving a balance of Rs. 865, in 
respect of which execution was claimed. re 
na matter ‘of fact, no decree had been pasged 
_on the 15th August 1901 in-favour of Ram 
Ohand against Nanrang, and all the ‘state- 
ments of fact contained in the application for 
execution presented on the 17th of July 1907. 
To support the application 
‘aforesaid a false entry No. 61 had been 
fabricated in the register of suits kept in the 
Mansif’s Court. 


Upon suspicion baing aroused as to the 
genuinenss of the decree svaght to be execnt- 
ed by the petitioners, the -Munsif onqnired ` 
into the matter, with the result that it was 
the alleged decree. was 


Ta 
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absolutely fictitious, and that the entry in 
the register of suits ‘relating to the said 
decree had been forged. Upon this the 
Muasif took action under ‘section 476 of the 
Code of Criminal Procedure, the result of 
which was the prosecuti n òf the petitioners 
for offences under sections 193 and 210/511, 
Indian Penal Code. The Magistrate has con: 
victed both the petitioners of the offences. 
aforesaid, and the-‘gonvictions having 
been upheld by the Sessions Judge, the 
petitioners have cume av to this Court on the 
revision side, - 

The learned Judge in chambers, before 
whom this petition for revision came on for 
hearing i in the ordinary course, has referred 
it to a Division Bench for decision. 
of the importancé of the question of Iaw 
involved, namely, (1) whether execution 
proceedings are “judicial proceedings” for 
the purposés of section 476 of the Code of 
Criminal Procedure; and (2) whether the 
Munsif, who took action under the aforesaid 
section, had jurisdiction at all to act there- 
under as an executing Court. These ques- 
tions have been argued before us on both 
sides at some length, and, though one or two 
other points relating to the merits of the 
case have also been discussed in argument, 
the decision of this petition for revision turns 
substantially upon the answers to be given 
to the questions stated above. We shall, 
therefore, take up those questions in order. 

‘Upon the first question, Mr. Lal Chand, 
who ' appeared for the. petitioners, has 
strenuously contended that execution pro-’ 
ceedings, which are held subsequently to the © 
trial of a suit, are not “judicial proceedings” 
within the purview of section 476, Criminal 
Procedara Code, and “that, therefore, the” 
Munsif, in whose Court the petitioners” 
presented the application for execution, 
dated the 17th July 1907, had no power to 
act under that section so as to send the casé’ 
to a Magistrate for trial in respect-of offences 
alleged to have been committed by the peti-~ 
tioners under sections 193 and 210/511, 
Indian Penal Code. 

In support of this contention, the learned 
Advocate hns relied upon the decisions of the 
Caleutta Higi Court in Haricharan Mooner- 
jee v. King-lisnperor (1) and Kanto Ram 
Dae v Qorardàm Das (2). The Brst men- 


(1) 32 O 387,9 C. W.N 364;1.0.L, J. 161, 2 


Cr. L. J. 110. ` 


(2) 85 O. 183; 7 Gr. L.J.-189. 
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in view 
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tioned case is, in our opinion,, clearly .dis- = 


tinguishable from the case before us, and in 
no way helps the petitioners. 
the Munsif, who waa executing the decree, 


had passed final orders for the delivery of pos- `. 


session of lands, the subject-matter of execu- 


tion, to the decree-holder, and a warrant for . 
the delivery thereof was entrusted for execa-'. 
tion to the Nazir.. The Nazir went to the spot«.. 


to deliver possession, but was obstructed by: 


the judgment-debtor, and on his repor ting the - 


matter, the Munaf held an enquiry under. - 


section 476, Criminul Piocedure Code, and + 
sent the KA to the Magistrate’ for trial, 
The. 


under section 186, Indian Penal Code. 
High Court held that the judicial proceedings 
in the case determined when the Munsif 


finally decided the case, and that there being - 
no further question left for determination as- 
to the rights of the parties tothe execution - 


case upon which evidence could, have been 


legally taken, the obstraction offered to the.’ 


Nazir’s action in delivering possession WAS 
an act committed, not in the course of a 
judicial proceeding, but after the judicial 
proceeding was over; and that, 


au enquiry. ib will ba observed: that upon 


the qnestion which came np for decision in.” 


the case just cited,- there was a difference of 
opinion between the learned Jadges 
(Harington and Pargiter, -JJ) who con- 


stituted the Division Bench, and that -:in*— 
consequence of that difference of opinion-the . 
case was referred to a third Jndge (Hender- + 
As at present advis- 
ed, we are disposed to think that the view. 
taken by Pargiter, J., in his dissentient judg- ` 


son, J.) for decision. 


ment (page 370) was the more correct view ; 
but it isunnecessary toexpressour final opinion 


on the point, as itis clear to our minds that the. 


ratio decid-nds, which underlies the ruling of 
tho Caleutta High Court, does not g -vern.the 
present case. 


those made by Henderson, J. 
(inst paragraph) and page 373 (first para- 


graph),serveclearly todistingnish the facts of > 


that case and the law applicable to them from. 
those of the cse before us. In this cise tke 
execution proceedings were initiated by the 


petitiuners filing the application for exscutinig ° - 


dated the 17th July 1997. and the Munsif ba--~ 
came seized of the exccution case as goon asthe | 


In that case: 


“that being .- 
80, the Munsif had no power under section . 
476 of the Criminal Procedure Code- to hold.. 


Aw 


The observations made by... 
Harington, J., at page 369 of the report, and -> 
ai page 372 - 


© 


t 


| geedings were pwed in exarciss, 
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said. application was presented in his Court. 
The presentation ot the application -was, “in 
our- opinion, clearly: a stage of a judicial 
procaeding (Qusar H nores: v. Bapuji Daya 
Ram (3), at page ‘294, second paragraph), 
andas the Munsif was seized of the case 
and had passed no finalorders in the matter 
of-execution before taking action’ under sec- 
tion 476, Criminal, Procedure Code,’ there 


can be no doubt: that the offences 
with’ which -the . petitioners were 
subsequently . charged were "brought 


under his notice:in the course of a judicial © 


. . a è s . 

proceeding” within the meaning of the smd 
section. For the parposes of the Criminal Pro- 
cedure. Code, the expression “judicial pro- 
eesding’’.is defined as including ‘any proceed- 
ing 
may be, legally taken on oath” (section - 4, 
clanse.(m)). - The test, therefore, which has 


to be applied to a particular proceeding ` 


before a Court to determine whether it is or 


fs nota. “judicial proceeding” for the purposes 


of section 476 of the Code is, whether in the 
course `of that proceeding the presiding 


Judge has the power--legally to: take evi- < 


„dence on oath, not; whether he has actually 
taken sach - Said If the Judge may 
undar. any circumstances, legally take evi- 
„dence son oath in the course of any proceed- 
ing, thet proveeding is a “judicial proceeding” 
for the purposes -of the Criminal Procedure 
Code, thongh as a matter of fact he may not 


feel called upon, in view of the nature and, 


circumstances of the proceeding before him, 


to take any evidence at all. In thé presenb- ` 


case,as soon as the application for execution 
was presénted, there commenced, ‘by reason 
cof such presentation, proceedings; in the 


course of which the. Munsif, being seized of - 


the- matter of execution had. every power 


- to take evidence un oath; and that being the 


case, the proceedings before him, which began 


“with and included the presentation ‘of the 


Baid application, were ‘judicial proceedings,” 

as defined by section 4 (m), Criminal Pro- 
cedaré Uode: and all- the orders passed by 
hits during the pendency of. those pro- 
| of his 
jadicial fanctions. -A reference to the record 
of this case-shows thit on the application for 
execution being made by the petitioners on 
the L7th July 1907; the Munsif -passed an 


order calling os the esa ue from the 
_ & ar : 
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in the œaurae of which evidence is or - 
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Office as to the particulars of the decree, and, 
on that report being furnished, passed a second 
order sending for the record. A third order 
was passed ou the 5th August 1907, em- 
bodying ` the result of the inspection ot the 
record by the Munsif, and directing the 
decres-holders and the judgment:debtcrs to 
appear before him. Various orders were 
subsequently passed: from time to time, all 
intended to form’ part of the enquiry into 
the genuineness of the alleged decree that 
was sought to be executed, and the judg- 
ment-debtor’s ` legal representative, Gahiya, 
and Raghu Ram, petitioner No. 2, were ex- 
amined of oath. Sarely all these orders 
were passed, and must be taken to have been 
paased.in the exercise: of judicial functions, 
and the proceedings, i in the course of which 
these orders were passed and the parties’ 
statement recorded, ere throughout judicial 
proceedings. : 

The second decision P the Calentta High 
Court, vtz, Kanto Ram Das v. Gobsrbhan 
Das (2), upon which reliance is placed by the 
petitioners’ Advocate, dobtless goes far to 
“support his: contention; inasmuch as it has 
been held in that case that execution proceed- 
ings subsequént to the trial of a suit are not 
judicial proceedings for the purposes `of 


‘section 476, Criminal Procedure Code. 
There ` is, however, no discussion- at 
all .of the. question involved in this 


judgment, and the learned Judges have ruled 
to the above effect simply on the authority, 
as they understood ‘it, of the decision in 
Havracharan Mookerjee v. King-Emperor- (1). 
The last- mentioned case, however, does not, 
as we have seen, ‘lay down the law in such 
wide terms as has been done in the decision 
under notice, and in view of the foregoing 
discussion of the: question we are not pre- 
pared to, follow this later decision of the 
Calentta High Court. 

There is another decision of the same 
High. Court . reported as Bhola Nath Dey 
y. Emperor. (4) which. is ia -conflict 
with the case of Kanto Ram Das v, 


` Qohardhan Dis (2) andis in perfect accord 


with tho view thut we are disposed to take 
in this case. In that case a decree-holder 
proceeding ty execute a warrant of attach- 
ment of the movable property of the judg- 
ment-debtor issued by a Alungiff, was - ob- 


Ee = ‘the Judgment-deb‘oe and SENEN 
eae N, 55; POr Dag 142. 


- 


` 


wa 


_ decree: being a. fictitious one, the 


280 


CHANAN V. EMPEROR,” ` E 


persons, who beat the décree-holder snd, 
threatened to beat the peon. The peon 
reported the matter to the Munsif, where- 
upon the latter. after -holding ‘an enquiry 
under section 476, Criminal Procedure Code, 
‘ordered the prosecution of the offenders under 
section 183. Indian Penal Code. Upon there 
facts, the High Court held that the Munsif 


„had power under section £76 to direct the 
“prosecution. as the facrs were brought under 


his notice in the course of a proceeding in an 
execution'case which had not been finally 
| disposed of? and which was a “judicial pro- 
ceeding” -within the, meaning of the section 
‘aforesaid. “Har churan, Mookejee v. King- 
_ Empero (1). which was cited for the acons- 
ed in that case, was distinguished on the. 


ground that there thé Munsif had, before- 


the Nazir was obstructed by. the judgment- 
débtor, passed an order for possession which 
had finally determived the casé This case 
of’ Bhola Nath Dey v. 


wo held that the 
the Munsaif, which 
‘were*initiated by ‘the petitioner’s applica-. 
tion for execution dated the 17th July 1907, 
were judicial proceedings for the purposes- 
of section 476,-Criminal Procedure Code. 
Upon the second question that arises in the 
present: case the argument ôf the petitioners’ 
learned Advocate was two-fold. Jn the first. 
"pluve, it was contended thatthe decree which 
was ‘sought to be © executed being 
one for Rs, 1,056 the Mnnsif, the pecuniary 
limits of whose jurisdiction did not exceed 
Rs. 1,050, had no jurisdiction to 
execule the decrea’-or to entertain the 
application; and that, therefore, no offence 


‘ander section 193 or under sections 210/511 - 


could have been comimitted in respect of the 
said application for cxecution by the peti- 
tioners, 

In the second place, it was urged that the 
Munsif 
could have no jurisdiction at all, apart from 
other considerations, to execute such a decree, 
and that the proceedings taken’ by the- 


Munsif were ab initio coid and legally of non- - 


effect. In regard to-the first part of the 
argument, it is sufficient to say that the 
ouus lay upon the petitioners. of showing 
that the amount f the decree sought to be 
executed’ exceeded the’ pecuniary limits of 
the Mansif’s jurisdiction, and - obviously - 
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therefore, 


Emperor (4) was, ` 
‘we think, correctly decided, and agreeing. 
“with this decision, 
-proceedings . before 


[to 


Si 


i this onus they are ‘anable to dices for the 


simple reason that admittedly . the decree in 
question is a fictitious one, and the petitioners, 
cinnot ` possibly prove that it 
was passed in a suit of the value of more < 


- than Rs.1.090. Uuless that could be definité- 


ly shown, it cannot be affirmed that the 
Munsif’s jarisdiction was ousted. ` ` 
With regard to the second branch of the 
contention, it saems to us that the decree 
being a fictitious one, no question of jnrisdio- 
tion in respect of its execution can arise Ab 
all, and it cannot be said that becanse the 
Mnisit on discovering that the decree was- 
fictitious, could not or would not execute ake 
therefore. his proceedings, so far as re gards ` 
the determination of the question “of the- 
genuineness or.utherwise of the decree, Were 


- altogether void for all purposes whatsoever, 


On the petitioners presenting an application 
for execution of a decree alleged’ to ° ‘have 
been obtained by them against the judg. 
meut-debtors, the Munsif, in our- opinion, had- 
every power to ‘determine whether the decrée 
in question had or had not been sò Gbtained, 
and fur that purpose to exercise the judicial 
functions of a Court. No authority has been 
cited to us in support of the view that in a 
‘crse similar to the present, the Court’ to 
which an application of the “kind under con- 
sideration is made has no powet™ at’ all” to 
enqnire into and decide the qaestiby of the 
genuineness of the decree -sought to “be 
executed, and we are quite clear that thé Cont 
would sertainly have sach inherent power, ‘ts 
otherwise most anomalous and gratesqie 
consequences -might ensue. We, therefore, 
overrule this contention and‘hold that the 
Munsif had the power to. entertain the 
application for execution filed by the potition- 
ers, and to decide whether or not the decree 
sought to be executed was A genuine one, ox 
Mr. Lal Chand also contended that Raghu 

Ram, petitioner No. 2, was in no “engo uae 
to be prosecuted as his name, though 

originally appeared on the application, ` was 
struck ont, and he wasin no way ooncernéd - 
in the execation of the decree.” We, think. 
“upon a referenceto the record ‘that Ragha 
Ram was a party to the applica’ion im ques- 
tion; and in nny case, as this point was nob 
eed in the ground for vevision, we decline ` 
to take ndtica uf it at this, sunge of, the 
cise. | =. 

-There was some angamént - -R3 - to the 
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applicability of sections 210 and 511, Indian 
„Penal Code, to the prasent case, bat ib’ 13 
unnecessary to decide the” print, as the record 
shows that the order passed by the Munsif 
under section 478, Criminal Procedure Code, 
relates only te tho csm ‘nission of an offence 
“ander section 193, Indian Penal Code and 
-makes no mention of. an offence having been 
committed under | sections 210/511, Indian 
Penal Code. We think, therefre, that the 
“petitioners should not have baen.tried for. and 
convioted of, an offence under sections 210/511. 
The conviction under these latter sections 18, 
therefora, quashed This, however, no Way 
‘affects the sentences passed on the petitioners, 
which, as the judgment of the Migistrate 
shows, were pissed only in respect of an 
offence under section 193, Indian Penal Code. 

The alleged severity of the sentences pass- 
ed was also‘ touched upon in argument, but 
in view of the very serious nature of tho 
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293 and Asma Bibi y. Ahmad Hien, 20 A. 290: 
(1008) A W.N. 109, 64 L J. 684, followed. 

: [Soe Kumar Bameswar Maha v. Birba Sundari, 11; 
OL J.81,5 Ind Cas. 304, Infra. Ead J 


Rule in Title Suit No. 349 of 1993 of the 
Second Munarf’s Conrt, Serampure. 

Babas Umarali Wukerjes and Kalw mt Sahay, 
forthe Petitioners. : 

Biba Sh'b Ohandra Palit and sadhu Nath 
Kanilal. tor the Opposite Party. 

Judgment. —We aro invited .in this 
Rule to set aside an order of the Court of first 
instance fur amendment of the decree in a 
mortgage suit, made on the 19th January 


_ 1905. That decree was confirmed on appeal 


offence committed and of the very grave - 


consequences that would ensue from treating ` 


conduct like that of the petitioners in this 
ease with leniency, we see no reason to in: 


terfere with the sentences, which are hereby 
maintained. 


We aves the petition for revision. 
Petition dismissed. 





CALCUTTA HIGH COURT. 
Civit Rowe No. 3565 or 1909. 
January 11, 1910. 
Present: —Mr. Justice Movokerjee and 
Mr. Justice Tennon. > 
ABBAS KHAN. AND OCHERS—DEFENDANTS 
ès — PETITIONERS 
- versie 
NIB ARANI DASSI AND ANOTHER— 


PLAINTIFES - Op ostre Parry. 
Ovwil Prosedurs Cods (Act V of 1993), 8 152—Decree 


“aA ppeal-~Amsndmsni—' ‘Atany time, n maning of. 


Though it is open to a Court, under section 152 of 
“the Civil Procedure Code, 1908, to amend a judgment, 
` decree or ordor at any tine, if is monifost that the 


judgment, decree or order when it is amended must - 


bo in full operation, and must not have bscome merged 
‘in or cancelled by the decree of a superior Court of 
“Appeal. - 

"Therefore! when a decres ofa Conrt of firat in- 
stance has bean affirmnd, reversed or varied -by the 


“hppellate Oourt, tho firat Oonrt has uo jaristliction 


to amend its decreas unlar section 133 bacinse its 
decree is suparaada] by ths avpallats dacres, whioh is 
the only deoree capable of amendment. 
kuhimmad Sulaiman Khan v. Muhammal Yar 
‘Khun, IL A. 287. F. B), Ums Suntoi v. Bindshashini, 
24 0, 759; Muistnii Naida v, Hunian “Reddi, 32 Mi 


` 


pes 


4 


. for amendment of the decree. 


to-the Subordinate Juize on the 9th May 1907, 
A second appeal was. then preferred to this 


* Court, but was dismissed on the 26th Novem- 


ber 190° under section 551 of the Code of 1832. 
Im the decree of tho Munaif, which ‘was thus 
ultimately affirmed, the property directed -to 
be sold was described as the dwelling house 
of the defendants excepting 10 coftahs of 
ptrotier land. ‘When the decree-holder applied 
for execution, the jadgment-debtora objected 
that the decree was notin accordance with 
the judgment and, oaght not to be executed. 
The decree-holder thereupon applied to the 
Subordinate Judge onthe 21st March 1908 
The Subordi- 
nate Judge, however, thought that he had no 
jurisdiction in the matter, and directed the 
decree-holder to apply to the Court of first 
instance. When the matter came to be placad 


“before that Court, the defendanta objected that 


_with the question was the High Court. 


the only Court which had jarisdiction to deal 
The 
Munsif,~ however, everruled this objection on 
the ground that under section 152 of the Code 
of 1908 he had jurisdiction at any time to 
correat the decree. He then considered the 
matter on the merits and dirécted the decree 
to be amended. The effect of the amendment 
was to describe the property to be sold asthe 
dwelling house of the defendants beyond the 
privats lane which joias “Dey Lane” with the 
Grand Trank cond. 


t 


‘The validity of the order of the. Munsif has ~ 


been qnestioned before us by the learned Vakil 
for the defendant on, two grounds; na nely 
first,that the Munsif had no jarisdiction to deal 
with the matter; and secondly, that on the 
merits, the order cannot be supported. In 
our opinion it is not necessary to deal with 
the second -poiùt, in as much as the Rule 
must be made absolute vn the first ground, 
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Section 159 of the Civil Procedure Code of 
1998 provides that clerical or arithmetioul 
mistakes in judgments, decrees or orders or 
errors arising therein from any accidental 
slip or-omiasion may at any time be corrected 
by the Court either of its éwn motion or on 
the application of-any of the parties.” Bat 
though it is open tothe Court under this sec- 


tion to amend a judgment, decree or order at 


any time, itis manifest that the judgment, 
decree or order, when itis amended, must ba 
in full operation. and has not become merged 
in or cancelled by the decitee of a superior 
Court of Appeal. Nowitis well-settled that 
when an appeal has been preferred from a dec- 
ree of a Court of first instance and the decree 
of that Court has beén affirmed, reversed or 
varied by the appellate Court, the first decree 
is superseded by the decree of the appellate 
Court, and the only decrea which is capable 
of amendment is the appellate decree: 
Mohammad Sulaiman Khan v. Mohammad 
Yar Khin (1); Aghora Kumar Ganguli v. 
Mahomed Musa (2). It is clear, therefore, 
that- the Munsiff ` had no jurisdiction in 
the matter. The question now, arises whether 
the Subordinate Jndge had jurisdiction to 
make the amendment. As already stated, an 
appeal against the decree of the Subor aipata 
Judge was preferred to this Court and it was 
dismissed under section 551 of the Gode of 
1882. Consequently upon the authority of 
the decision of this Court in Uma Sundart 
Devi v. Bindu Bushini Ohowdhrant (3) 
whioh accords: with the cases . of 
Munisamt Naidu v. Munisami Reddi (4), 
and Asm Bibi v. Ahmad Hussrin (5), it is 
‘this Court which has jurisdiction to make the 
‘ amendment. A contrary view, no doubt, was 
taken by the High Court of Bombay í in Bapu 


v. Vazir (6), but that decision has never been : 


followed in this Court. 

The result, therefore, is that this Rule 
must be made absolute and the order of the 
Munsif discharged. 

We may add that the opposite party will 
be at liberty to make an application to this 
Court for amendment of the decree, which has 
“been afirmed by the Subordinate J udge and 
upheld by this Court; if such an application 


is prerented to us: appropriate orders will be 
(1) 11 A. 267 (F. B) 
a 11 0. L. J. 155, 2,Ind Cas. 663. 
8) 24 ©. 759. (4) 22 M. 208. 
(5) 30 A. 390; A. W. N. (1903) 199, 5 À. L. J. 584. 
© 21 B. 548, 


passed thereupon. The record will be retained 
in this Court for the present. ` 
Under the circumstances of the pase: 
make no order as to costs. 
F Revision rejected. 


we 


MADRAS HIGH COURT. 
Seconp Civie Appear No 513 or 1906. 
* October 7, 1909. ° 
Present : —Sir Rilph Binson, O fg. 
Chief Justice and Mr. Justice Sankiran 
Nair. dh. 
KUNDUR CHIRUKANDAN-—APPEHLANT 
tersus 
MANUNATH KANDI GHATHU AND 


OTHERS — RESPONDENTE. 

Oivil Procedure Coda (Act XIV of 882), s 13—Res 
judicata —Smit for redemption based on mortgage and 
also on title—Dismisgal of suit on the ground that de- 
fendants held under a lease—Subsequent suit on the ° 
said lease and also on title ~Mamtainability. 

Plaintiff sned defendant for redemption. That 
suit was dismissed as the Court found that defendant 
held under a lease Plaintiff brought the present 
suit on the saidlease and also on his title. The 
lower appellite Court found that the lease was not 
proved and as to title held that the claim was reg 
gudicata as plaintif put forth his title algo in the pro- 
vious suit as jenmi while suing to redeem :; 

Held, that the present claim based on title was 
not res judicata, as the question of title waa er- 
cluded from the consideration ofthe Court in the pre- 
vious suib. 


Second appeal against the decree of the 
District Court of South Malabar in A. S- 
No. 81 of 1906, presented against the decree 
of the Principal District Munsif of Calicut i in 
0. S. No. 313 of 1905. 


Facts.—The facts of the case ‘are 
sufficiently clear from the following judg- 
ment of the lower appellate Court :— - 


“The Ist defendant appeals. The plaintiff. 
sued to recover certain property on the 
strength of a lease of 1873 and also on title. 
In proof of the lease a deed was produced 
but rejected as inadmisrible in evidence for 
wantof registration. This rejection ‘was 
tight, for the lease being a Knikanam lease 
was for a period of 12 years, and plaintiff 
himself so understood it as the plaint 
shows. There being no proof of the lease. the 
question remains, whether plaintiff is entitled 
to recover on the strength of his titleP It is 
contended that the ruit on title is barred by 
the decision in O S. No. 199 of 1904. In 
that suit the present plaintiff was the 
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, plaintiff and the present lst dofendant was 
the llth defendant. Exhibit ILis copy of 
the plaint.in O..8. No. 199. ‘In that suit 


plaintif as jenmg ued to recover certain | 


property including tho present suit property, 
basing his suit on a demise of 1887 and also 
on his title as jenmi . The present lst defen- 
dant contanded that the present suit pro- 


_perty was not held under the.,demise sued” 


on but under the lease of 18°3. ‘The District 


Munrif remarked as follows in his jadgment,. 


Ex. A:—'The plaintiff cannot eject the llth 
defendant on the basis of the plaint demise 
of 1887,-with which the llth defendant has 
- nothing to do. He is, and has all slong b2eu, 


in possession of the Sion rito nuder the lease- 


of 1873 and he can only, ba ejected by meins 
of a suit broughton thatlease”’. The fact 
that plaintiff had bised his mit on ‘title as 
well a3 on the demise appears ‘t>» have b3et 


_, overlooked. The reservation mide by the- 
Sukh Lal v-* 


` District Munsif is of no effect. 
"Bhtkhi (1). As plaintiff asked for reliefin 
“O0. S. No. 199 on the ground of title and 
“that relief waa not, granted, his present claim 
oe the same.relief on the same title is clearly 


- res judicata. The appeal ia. therefore, allowed, , 
"and the suit’ dismissed with costs through- 


_ ont,” 


¢ 


‘of 1904 brought by the same plaintiff was 
‘ dismissed on the ground that the defendants 
` “were not holding under the mortgage then 
“ sought tube redeemed and that they were 
“ holding under the lease of 1874. The plain- 
tiff now sues on the lease of 1873 and on title. 
The losver appellate Court has found that 
-othe lease of 1873 is not proved. 
.' that the. decision that the defendant held 
i under the lease of 1873 is not res judicata, the 
_.decision.in the suit of. 1899 that the -plain- 
tiff was not-entitled to recover the land as 
“thas, suit was one for rodem ption and the de- 
._,fendants wera ‘not holding undar the mort- 
„n gages, cannot obviously be a bar to this suit on 
.,, title or on the lease. The fact that the plaintiff 
- prayed for relief on title also makes no differ- 
ence as the Court excluded that question from 
consideration and treated the suit, solely 
,.as-one for redemption of a specific mortgage. 
; We must, therefore, seb aside tho decree 
__ of the lower Bepelle Court, direct the 
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Judgment.—tThe Original Suit No.199° 


_ November 1872. 


Assuming - 
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Julga to restore the appeal to his file and dis- 


“pose of it according to law. 


Costs will abide the result. 
` Appeal allowed. 
ALLAHABAD HIGH COURT. 
Secunp Oivi. Appran No did or 1909. 
January 19, 1910. 

Prosent: — My. Justices Tudball. 
SALIG RAM MAHAJAN AND ANOTHER— 
_Puaintiers —APPRLLANTS - 

wersus 5” 





NARAIN DAS AND ANOTHER— DEFENDANTS 


—-REesPo\ DENTS, 

Civil Prosedure Code (Act XIV of 18393, a 316 — 
When title veste in Guztion purchasor—Confirmation of 
sule——Gale certificate. 

- In an auction purchaser’ the title vests on the date 
of the confirmation of sale, no matter when the sal: 
certificate may “issue. There ig no period fixed 


‘daring which the auction parchager has to make an 


appleation to obtain a sale certificate. 
Ohiddo v. Piari Lal, 19 A 188; Balwant Babaji v 
Hira Chand Golab Ohand, 27 B. 334, referrod to. 


Second appeal from the decision of the 
Subordinat» Judge of Bareilly, dated 17th 
Fekraary 1909. 

Mr. Gtrdharé Lal errant, for the Appel 
lants. - 

Mr, Sital Dea hel Ahit; for the E 
ents, 

.Judgment.—This appeal arises Std 
œ suit to redeem-a mortgage on the movable 


proporty under the following circumstances, 


The original owner of the property, one Badri 


Prasad; gave an usufiuctuary mortgage in 


August 1256 to the predecessor-in-title of 
the defendant No, 1 respondent, on the 20th 
The equity of redemption 
was-sold in execution of a decree against him 
and was purchased by one Nand Lal, who is 
now represented -by defendant No. 2. The 
sale admittedly was duly confirmed but as 
possession waa with the usofroctuary mort- 
gagee, no formal possession was asked for. 
Neither has any sale certificato been taken 


“from the Court. Subsequent to this, Bhola 
‘Nath, son of Badri Prasad, sold to the-appel- 


lant’s ancestor the equity of redemption, 


“The appellants have now sought to redeem 


the mortgage. . His suit has been thrown out 
by. both, the lower Conrts. On second appeal 
twogrounds are pressed. The first ground 
is that contained in the fourth plea of the 
memorandum of appeal. It is that because 
the nature of the property inthe hands of 
Badri Praġad and his ton, Bokla Nath, bas 


pr 


- RADHA NATH t. ADITYA PROSAD DASS, i 
‘not been dotermined; the alleged sale coald 


“not pass the rights of the sons in the pro- 


perly. . This -point is one which was .not 


ken in either of the Courts below, No 
issue was framed Snit and no evidence was 


l directed to it and lastly it -is e@ontrary t» the 


_very pleading continued in paragraph 1 of 


the plaint-itself, where it is distinctly stated 
that. Badri Prakal was the owner of the pro- 
perty and that his son Bhola Nath inherited 
16 from him. This ple» i3 one which cannot 
be entertained at this stage of the cise. 


-lts decision will necessitate the taking of 


farther evidence and a finding of fact. T, 
-therefore, refase to entertain it now in sound 
appear : aes 

. The. second point taken is that no cerbi- 
ficate of snle having been obtained from the 
Court. the title of Nand. Lal, and hir represen- 
‘tative, the defendant No. 2, is nob complete, 4.6, 
‘that the equity of redemption has not PANA | 


“in them- and-that, therefore.- the plaintiffs- 


-“appellaufs are entitled to redeem the mort- 
gage. 


-This contention is not anew one and 


' 48, moreover, covered by decision. Tti iR urged 


J 


that the language. ‘of section 316 of the 


Code -of 1822 shows thit until w certificate of ` 


“sgle - is ‘obtained thetitle cannot vestin the 
auction purchaser. This _ contention is far 
from :sound. In the case of Ohiddo `v. Prari 


‘Bal fl), the facts were similar to those of the 


‘present case That also was a snit for re- 
demption brought after the equity of redemp- 
tion had been gold and purchased. at auction. 
-Aikman, J. therein held that although the 
auction -purchaser at a sale held in execution 
of, a ‘decree may not obtain a fnll title until 
a certificate has beer granted,.this must not 
‘be.considered aa necessarily destroying any 
‘lesser interest which arises hy reason of 
‘general equitable principles. The point was 


. discussed at greater length, in the case of ° 
| Balwant Babaji v, Hira Chand Golab Ohand(2), 


“by Mr. Justice Betty. The learned Judge 


there pointed out that there was nothing in 
section 316 which makes the cértifiente of 


_ sale conclusive as to the property aold- He 
- also pointa ont the significant change that 


had taken ‘place in the language of the sec- 
tion ascompared with that of section 259 of 
the Code of 1859. ‘he latter rection reqnired 
the Court to grant a certificate to the person 


who might have been declared to be the 
1) 19 A. 188.’ 
(aar “R. 884, - ex 5 
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‘to obtain a sale certificate. 


“tis¥o 


purchaser, to the effect that lie, had purchas: 


ed the right, title and interest of the defen- ` 


dant in the property sold and declared thit 
such certificate should -be deemed to ba. 

valid transfer of such right, title and eee 
The same language is not to ba found ih 


-. section 316 of the Code of 1882, The - 


qnestion ag to what property has passed i 18 
determined by the sale itself. The certi- 


fente. go far as regards the parties tothe _- 
‘suit and those claiming through or under . 
them, declares the date from which the pro- 


perty- actually sold vests in the purchaser. 
The section does not operate to: declare what 
has been sold. 


which is the- date the sale cei tifcate bears, 
no matter when the latter may issne. Theré is 
tio period of limitation fixed during which an 
auction purchaser has to make an application 


when, the sale of- 20th: November 1872 


was daly confirmed, Badri Prasad and 
his heirs lost all their title to the 
present property. The appellants , are 


the representatives-in-title of Bhola Nath, ` 
Prasad, and they have no ~ 


‘gon of- Badri 
interest in the property mortgaged. . They, 


therefore, tre not entitled to redeem. . The 


appeal. therefore, fails and is dismissed with 
costs including in this Oourt fees on the 
higher scale. 3 o 
pe ‘Appeal dismissed. 


~ 
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OALOUTTA HIGH OOURT. 
Srounp Civiu Appear No. 1429 or 1 05. 


January 7, 1910. Bg HS 


Present: — Mr. Justice Chatterji. 
RADHA NATH KARMOKAR AND OTHERS 
-—DaFexDANTS—APPELLANTS 
| VeErRUs ~ 
ADETA PROSAD TDASS AND OTHERS— 


PLATNriPF3—RRSPONDEYTS. 
‘Onis nsy holding —Transfer- of non- transferable orcu- 


pansy holding —Sale by purchaser to under-tenant, effect - 


of —Bengal, Tenancy Act (VII of 1895), ss. 22, 49— 
“Otherwise”, meaning ofin b. 22. 
A non- transferable- ocoupaney holding under the 


plaintiff belongedto B, who subleta portion ofthe same - 


to defendanta-Nos. 1 and 2 and then sold the holding 


‘ ton third party who again sold the same to defendant 


No. 1 The vlantiff. ened for ` recovery. of possession 


and ib was contended in defence that the effect of the 


-transfer of the E ig tigt of abandonment which 


- 
~ 


It-seems to me quite clear . 
that the title vests in the auction purchaser. | 
on the date of the confirmation of sale, 


In my opinion ~ 


a 
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~ should be considered to be a transfer in favour of the - 
“landlord who is bound to gue for eviciing the defen- 


` dants as the original tenint woild have been bound . 


to 'do, that is, afer nopice under Scotion 49 “of the 
Bengal Tenanoy Act: 

_ Held, that vhat had taken plaoe i in the resent 0286 
was not tantamount to a sale by the tenant in favour-of 


the landlord and was tot tò be oldthed With ‘ the šamie -~ 


legal effect: 
.. Whereas the plaintiff is not the immediate 
landlord of the under-tenant, ssction 4) of the Banzal 
Tenancy Act has no application: 

Section 22 of the Act applies au, to occupancy 
holdings which aretransferabls, — . 

~ Girish Chandra Ohowdhry v. Kedar Chandra Ro y, 27 
0. 478; 4 0. W.N.'369, followed. 

The ‘Word “otherwise” in that section is ased iù 
, respect ofa transaction, which is ejusdem genera with 
. the co-ordinate words, used in thé section, by transfer 
or, succession, and cannot be held to apply 2 the 
A “present | cage. 

_ Appeal from the decree of the District 


Jadge óf vessore, dated March 31, 1998, re- 


z+ 


versing that of the firat Mansif ‘of Narail, 


dated June 12; 1907. 
Babu Sirendrå Chandra Sen, for ins Appel- 
lants. 
-Babus Bidhu Bhushan G inguly and Jatindra 
` Nath „Rose, for the Respondents. 

J udgment.—An ocedpancy holding i in 
the samindary of the plaintiffs belonged to 
,'one Biswanath Dass: Biswanath sublet a 
portion of the same to defan dints Nos. Land 2 
and then sold the holding to a third party, who” 
again “s6ld the same to defendant No.: 1, 
“one of thè under-tenants. The plaintiffs 
brought the suit on_ the allegation that. the 
occupancy” holding was not saleable by the 
‘custom of the ‘locality and _that:- they were 
entitled to possession. 

The first Court dismissed the suit -hold- 
ing that the property was transferable and 
‘secondly that there had been no notice under 
section 49 of the Bengal Tenancy Act. | 

“The lower appellate Court .has ‘decreed 
the suit holding that the property was not - 
‘transferable . according to local custom and 
that no notice, under section 49 of the Bengal 
Tenancy Act, was necessary. . 


On appeal, bafore ma, ieee points have ` 
been raised., First, that the under-raryats 
1 and 2 still ' 


holding of defendants Nos. 
‘subsists and must be got rid of` by ‘a 
Separate suit in dus Course of law. Secondly, 
that the holding - should have’ baan held to be 
transferable and, thirdly, that in consequence 
_of certain condact on the -pirt of-some of 
‘ the plaintiffs, thera-is ‘an estoppel. againat 
the, “present suit being b ain With | 
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SAd : 


“regdrd to the second’ and third points I 
think they cannot prevail against the find- 
ings of fact arrived at by the lower appellate 
Court. Pie S 

“As regards‘ the fest p3int there is, how- 
ever, something to be said. Iti 18 contended 
thatthe effect of the transfer of a nun-trans- 
ferable holding with. aright | of occupancy 
has been held in a series of cases to be that 
of abandonment ~of the ‘land by the tenant 
conveying thé right and this abandonment 
should be considered to be a transfer in 
favour of the landlord and. therefore, on the 
principle of the case of Gobinda Nath Shaha 
Chowdhary v. Muja Kenta Rahiri (1) and in the 
case of Amirullah Mahomed v. Nazir Mahomed, 
(2) the plaintiffs shogld be considered trang 
ferees from the tenants so .that they .are 
bound to sue fur the game again for the pur- 
pose of evicting the defendants as the 
original tenant would have been bound to do. 


‘There isno doubt upon the principles of the 


said cases that if the rmyafs had sold the 
property by a private sale to the plaintiffs, 


“the plaintiffs could not evict the defendants 


without taking proceedings under Chapter 
VII of the BengalTenancy Act. The question, 


‘ however, i is whether what has taken place 


is ‘tantamount to a sale by the tenants in 
favour of the landlords or at all events is to 
be clothed with ‘the same legal effect, In 
the case of a sale by a tenant in favour of 


‘the- landlord, the landlord consents to the 


sale in his own favour and, therefore, any 


‘question as to transferability of the holding 


does not arise. He also claims under his 
vendor and cannot claim any higher rights 
than what-his vendor possessed. In the case 


‘ofa surrender and abandonment by a tenant, 


withont making any provisions for payment 
of rent as it falls due, special provision is 
made in the Bengal Tenancy Act for the 
procedure to be adopted by the landlord 


‘for working out his -rights for khas posses- 


sion. There is no such provision, however, 
forthe circumstances that have transpired 
in this case and we have to work ont the legal 


- rights of the parties upon general principles, 


The general principles holding in the case 


`of a private sale by a tenant do not appear to 


be applicable to a case where a tenant 
makes a aale ‘in favour of a third person 
the 
(1) 26 

" @) 34 O. ‘104; 8 C. Le J. 188, 


1 


r 


b 
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vendeo im these circumstances has been 
in a series of cases held to be a trespasser 
and all connection between the landlord and 
tenant has been held to have ceased from 
the fact of the conveyance of a property 
which is not transferable under the law. 
T'he result, therefore, is that the land is theirs, 
the right has gone away, the vendee isa 
trespasser and may be considered as nobody 
and, therefore, there is nothing between the 
land and the jundlord. The question 1s 
whether any person deriving title from the 
tenant who has sold away his rights 18 
entitled to stand. between the land and the 
‘landlord. Section 85 of the Bengal Tenancy 
Act, provides that “if a vsatyat sublets 
otherwise than -by a registered instrument, 
the sub-lease shall not be valid against his 
landlord unless made with the landlord's 
-consent.”’ 

ae this case the lower appellate Court has 
held that the transfer was without the 
‘landlord’s consent and as regards one of the 
sub-leases, ib was a registered document, but 
-i6 was for an indefinite period. This sub- 
‘lease which is a registered instrument was 
executed after the passing of the Bengal 
Tonancy Act’and.as itis notin accordance 
“with the provisionsofsection 85, it is, I think, 


„òta valid document, and in this opinion 


` 


` am supported by ihe. case of Sirkant 
Mondial Sala Kant Mondul (3). Apart 
| from these considerations, however, section 
49 of the Bengal Tenancy Act, under which, 
‘itis contended, the plaintiffs ought to have 
proceeded, provides that ‘an under-ratyat 
-ghall not ba liable to be ejected by his land- 
lord except-—(a) on the expiration of the 
term of a written lease, (b) when holding 
otherwise than under a written lease, at the 


end of the agricultural year next following- 


‘the year in which a notice to quit is rorved 
upon him by bis landlord.” The plaintiffs 
are not the immediate landlords of the 
under-tenants and, therefore, section 49 has 
o application. K 
i It bas further been contended that under 
section 22 of the Bengal Tenancy Act there 
is a provision that when the landlord 
acquires by transfer, succession or otherwise 
the interests of an occupanoy rr yi, the 
. rights of any third person shall not be 
-projudicially affected. In the first place 
this section has been held ‘to apply to occu- 
` (8) 26 0. 40. i $- 
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‘pancy holdinga which are transferable (see 


the case of Girish Chandra Chowdhiy'v. Kedar 
Chandra Roy (4)). The holding in thié case 
has been held to be non-transferable and, 
therefore, that section has no appligation. 
Iù the second place, in tho view that I take 
of the case and the result of what has taken 
place it is not a transfer to the landlord. 
But itis contended that the word “otherwise” 
used in the section 1s comprehensive enough to 
connote what has taken place in ,the present 
cise. Ishould think that the word ‘other- 
wise” is used in respect of a transaction, 
which is ejusdem generss with the co-ordinate 
words, used in the section, by transfer or 
succession’ and cannot be held to apply to the 
circumstances obtaining in this ense. . 

In this view of the case I dismiss ‘the 
appeal with costs. | 


í Appeal dismissed. 
(4) 27 C. 473; 40. W. N. 563. 





CALCUTTA HIGH COURT. 
Secony Cryin Arrear No. 1053 or 1908. 
Janaary. 10, 1910. 
Present:—Myr. Justice Chatterjee. 
Maharaja, Str RAMESHWAR SINGH 
BAHADU R—Dvrrenpaxst—AprBLuANT 

-  - versus 
RAGHUNANDAN CHOWDHURY AND 


OTHERS— PLAINTIFFS —RasPonBexts. 

Bengal Tenancy Act (VIII of 1885), s8 60; T11, 111 A 
—-Suitfor correction or alternation of Record-of-rights, 
if maintuinable— Whether such suit ta one under Bengal 
Tenancy Act—Presumption under s. 50 

After the final pubhcation of the Record-of-rights, 
in which the plaintiffs were entered as tenure-holders 
without fixity of rent, they brought a suit for a de- 
ciaration that the record was wrong and that they 
were raiyats with a fixed rent: 

Ileld, that the suit was mnintainable. 

Jogendra Nath Roy v. Krishna Promoda, 35 0. 1013; 
12 C. W N. 1032; 8 0. L. J, 322, distinguished. 

Shambhu Ohandra v Purna Ohandra, 85 C. 176; 
7 0, L. J. 193, 12 C, W. N. 122; Ram Gulam v. Vishnu, 


‘11 C. W. N. 48, Troylokhya Nath v. Macleod, 28 0, 28; 


Takı Bahu v Toas Munda, 8 Ind. Oas 689;9 C. L. J. 83; 
1830. W. N. 111. Luchms Pershad v. Ekdeshwar, 13 ©. 
W. N. 181;4 Ind Oas 577, and Sheonandan, v, Bacha 
Raut, 9 O. L. J. 234; 4 Índ. Cas. 54, rolied upon, 

Although such a guit is for a declaration of right 
under the Specifió Reliof Act, ib is nevertholcss a 
suit authorized by and, therefore, under the Bengal 
Tenancy Act: and consequently the presumption 
under section 60 applies. l ' 

Appeal from the decree of the Snb-Jnudee of 
Purnea, dated January 27, 1908, reversing 
that of the Additional Munsif vf’ Purnea, 


4 


— 


` 


t 


. with a fixed; rent. 
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Babu Jogendra Nath. Mutherjea, for the Ap- .- 


pellant. - 


o o Babu Ganan Dutt Sinah, fon ‘the Respond- 


ents. - 
| Judg ment.—Tho Bane ‘ffs wore en- 
“tered ; in the record-of-rights under Chapter 


X of the B; fT. Act, as tennre-holders without 


o fixity of rent in respect of four tenancies. The 
- final publication took place ‘on the 29th 
October, 1995 and the plaintiffs brought this 
: suit in March 1903 for a declaration that the 
-record. was wrong and-that they were raty its 
The semindir defendant 
admitted that the plaintiffs were occupancy 
rtyuts but denied that they paid a fixed rent. 

The learned Munsif held that the suit “being. 
one for & declaration was one under the Speci- 


fic Relief Act and not une under the Bengal - 


Tenancy Act, so that the presumption -under 
section 50, of the B. T. Act, as regards fixity 
of rent did not apply and that on the merits 


no uniform payment of rent had baen proved. . 


The learned Subordinate Judge on appeal by 

the plaintiffa reversed the judgment of the 

learned Munsif and decreed the suit.’ [t is 

contendéd i in appeal before me: 

(1), that the suit itself is not maintain- 
£. able and the plaintifs ought to have 

~ sought their remedy in the settle- 

- + ment proceedings’ 

(2) that the anit is not ‘one under the 

‘Bengal Tenancy Act and the pre- 

. sumption does not apply. 


"Ag regards the first point; reliance’ has 
been placed onthe ore of Jogendra Nath 


4 
— 


“Ras v. Krishna. Promoda Dasee (1),in which 
, ib was held that no regular suð will lie for 


the-alteration or. correction of an entry: in 
the record-of-rights. That case related to 


". cases in which the Settlement Officer had held 


that certain. lands claimed as rent free were 


` mal, and that certain lands claimed as belong- 
“ing to'the plaintiff's szemindart belonged to 


the sgemtndaré 


“which could hardly be decided nnder the Act 


‘before the amendment of 1907. See the 


case Of Mohunt Padmalay v. Lukmi Rant (2). 


There is also a series of caves in the books in 
„which the Court has entertained suits intend- 
red: more or less for the correction and alter- 


"ation of the record- of-rights. 


~~ 


See Shambhu Chandra 


(1) BBG. 1018 rÍ2 0, W. N. 1088; 8 C. L.I, 322. 
(9) ISO W.N. S ; ; 
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‘Chandra (3), Ram Ghulam So v. Bishnu 
Pargash Nariin Singh (4), Troylokhya Noth 
Bnse:w. M: N. Macleod (5), Toki Sahu v. Tost 
Mundan (6), Luchmi Persha v. Ekdeshwar 
(7), Sheonandan v. Bacha Raut (8). 

The provisions of sections 111 and l1LA 


“are expressly in favour of the competency of 
‘Bach suits. 


The facts of the present case are 
also different from those „of the case of 
Jogendra v. Krishna- (1), and following the 
current of case and the .express provisions 


-of law authorising such suits I think the 


present suit was competent and the first plea 


-of the appellant fails. 


- The next question is whetlier “this is a suit 
under the Act. Section LILA of. the Act says 
‘any person dissatisfied with any entry may 
institute a suit for the declaration of his right 
under Chapter VI of the Speeific Relief Act.” 
But for this express declaration in the Act 
there might be great difficulty in inducing 


‘Courts to entertain:such suits and the cise 


is an instance of 
I think, 


of Jogendra v. Krishna (1), 
the view which Courts might take. 


‘therefore, that although the suit is for a de- 


claration of right under the Specific Relief 
it is a suit authorised- by the. Bengal 
Tenancy Act and is, therefore, a sait: under 
the Act. 

As regards the plea t hae tha presumption 


“is barred by section 115 ofthe Act, I think 


the case reported ‘in the foot-npté to the Fall 
Bench: caxe of Pirthi Ohand vw. Shukle Basarak 
(9), is a sufficient answer so. far as I. am 


: concerned and I accordingly dismiss the 


appeal with costs. 


Appeal dismissed. 
(3) 35 0.176; 7 0. L. J. 103; 12 C. W, N. 122. 
(4) 110 W.N. 45. - (5) 28.0. 28, 
(6) 8 Ind. Cas. 680; 9 C. L. J.88;13 0. W. N. L11. 
(7) 18 0. W. N. 1813 4 Ind. Cas. 677. 
(8) 9 0.'L J. 284; 4Ind. Cas. 54. 


- (9) 3 Ind. Cas. 449; 13 O. W. N. 1149; 10 O. L. J. 
-843, 87 0. 39. 





ALLAHABAD HIGH COURT. 
Sgcoxp Civiu Apeait No. 827 oF 1908, 
January 1+, 1910. 
- Present:—Sir John Stanley, KT., 
-Chief Justice-and Mr. Justice Piggott. 
PIRAN SARE —P.LAINTIFE—APPELLANT 
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© SALIG RAM agp OTHERS — DEF BS DANTE — 


s RESPONDENTS. 
Pre. emption-- Wajib-ul-ara——Constritction~-P driation 
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én the terms of Wajib-ul-arzes prepar ‘ed at settlement 
and pi- tition: respectively —Custom or contract, 
Where there were variations “in the torms of the 
Wajib-ul-arzes prepared at the settlements and at the 
time of pattition respectively. Held, that the docu- 
mont could not be considered a record of custom of 
pre-am ation. 
Where no new Wajib- ul-arz was preparod at a 
‘partition daring the subsistance of a settlomont. Held, 


that the contract ontered into at the settlement i 


„abrogated at the partition. 
- .. Second‘ appeal from the decision of the 
istrict Jadge of Agra, dated the 12th of 
May, 1908. ; 

Facts.—Ma terial facts appear iom the 


"following extract of the judgment of the Dis-' 


trict Judge :— 

; “I, I am. of opinion that the ART 
must succeed on this ground. At first it ap- 
pears, that there was one village Kalara. At 
the time of the last settlement several nah is, 

existed: Kheri, Dilsukh, Ganeshi Lal and 
others. At the time of settlement a separate 
‘Wajtb-nl-arz was prepared for each mahal; the 
pre-emptive clause of the wajéb-ul-arz of this 

part icular mahal ran as follows :— 
“Jo kot hissedar hnqgeyat apni bay ya rahan 
harna chahe, to awal hinsedaran ek guddi'e hath 

. badhoo bidast hiesedar-digur wa zinbad' budast 
hissedar mahal” and finally to strangers. “If 
a co-sharer ‘should desire to sell or mortgage 
his. property he shall first transfer to ekjaddi 
.co-sharers, then to otber co-sharers, and after 

that to the rco-sharers of the mahal,” and 

finally to, strangers. . 

_ . It will be observed that there is some mis- 
-take-in the transcript. As it stands’: the 
second and third categories are the same. 
The third category should’ be co-sharers of 
other mahal.’ 

Subsequently mahal Ganeshi Lal was parti- 
tioned into two: Mahal Ganeshilal and mahal 
Payari Kuer az Ganeshi Lal. 


A separate Wajzb-ul-arz was prepared for 
each. The terms of the pre-emption clause 
were : — 


The ‘property should be sold or akan 
“first to near relatives, if they are co-shurers 
of the Zamindari as well, on théir refusal 
to other owners of the hak and, if they 
do not take, then to the other mohal” and 
finally to strangers. 


Prior to the sale in suit mahal Piyari Kuer 
az Ganesbi Lal was partitioned into two 
mahals: (1) muhal Piyari Kuer az Ganeshi 
Lal, (2) mahal Nagpal ° . > 


+ 


CASES. 


No Wajib-ul-arz was prepared at the time. 

The property in snitis situated in mahal 
Piyari Kuer of the second partition, [t can- 
not possibly be urged that a custom of pre- 
emption existed in the villaze, which has 
come down to the present from tims im-- 
memorial, becinse we find dilferent rules ret - 
up at different periods of time. When origin-. 
ally there was a joint manga Kalara, the co- 
sharers who were relatives, had the first right 
of pre-emption, and then all the other co- - 
sharers of Kalara in an equal degree. : Then 
the devolution of the right altered; first. came 
the relatives in the same mahal, for instance 
BDilsakh,. then co-sharers of mahal Dilsukh and 
then the rest of the ‘co-sharers of the former 
mauzt Kalara. Relatives who went to other 
mahals were put in the 8rd category while non- 
relatives of the sama mahal were entered in 
the second category. Hence the pr e-emptive 
rule was not the same as it was before. _ 

When mahal Ganeshi Lal was partitioned, 
there was further change in the rule: 

Thus the right of pre-emption was one en- 
Hirel based on contract. When mahal Piyari 
“Kuer az Ganeshi Lal was partitioned, no fresh 
contract was entered into by the co-sharers of 
thetwo mohals and so the rightof pre-emption, 
based on a former contract, lapsed. The rul- 
ing quoted by the lower Uourt [Gobind Ram 
v. Masthull ch Khan (1) ] does not apply to this 
case because no custom of pre-emption 18 
proved.. 

At every partition a fresh contract was 
entered into, and the right of pre-emption ex- 
isted as modified by the last contract. But at 
the last partition no contract was entered into ` 
at all, so no pr3-emptive right accraes to the 
co-sharers uf the mahvls formed at the last. 
partition out of mil Ram Piyari: [ hold 
that no right of pre-emption exists with re- 
spect to the property in suit, which is includ- 
ed in mahal Piyari Kuer az Ganeshi Lal (of 

the last partition). 

I set aside the decresof the lower Court. 

Hon. Mn. Sundar Gul, for the Appellant. 

Hon. Mr. dot Lil, for the Respondents. 

Judgment. —We are of opinion that 
the decision of the learned District ‘Judge is 
correct, Hoe has given reasons for the œm- 
clusion at which he arrived, and we think 
that those reasons are sound. He is Rap- 
ported in his jadgment by the. dacision of a 
rie A. W.N (1907) p 92;29 A 215;4 ALS, 
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NAKTA- RAM v, OHIRANIT LAL. . 


"Banci of ‘this Cuart. of which one of us was” 
a m'mbar, in' Appeal No, 22 of 1909 ander 
the Betters Patent, “Dhanpil v. . Nand 
Kishore, The facts in that-case were some- 
what -similar to thosx in the pre- 
sent cise, ‘and the learned Judge of this 
Court, from whom .the appeal under, the 
_ Lettera- Patent was preferred, concurred- 
with the lower | appellate” Court, giviug 
raasons for the q@paclasion ab which he 
arrived which cìmmend themselves to us, 
We, therefore, dismiss this appeal with costs 
including. fees in. ‘this Court on‘the higher 
scala. 7° S. 
a ae aes | Appeal dismissed, 


Pa zi 


et ALLAHABAD HIGH. couRt, 
` First Crvip APPRAL FROM ORDER No. 57 | 
or 1909. * 
-+ -January 19,1910. - - 
“Pesan: —Sir George Kost. Krt., J udge and ` 
, Mr, Justice Piggott, - 
NAK ra. RAM AND OTHERS —DEFENDANTS— | 


1 
oF “as ~ b a 


ki 1 


versus > 
OHIRANI L, Pepi, ise A 

Res adicata—Afortgage —Conditional decree | for 
redemption ‘obtaincd'-—~Decree attaching no consequences 
for mon-fulfilment of conditions—Uonditions' not 
fulfilled—Becond suit to redeem not barred. oo e; 

~ Where a mortgagor ee a suit for redemption 
and obtains a condition} decrec, but omits to full the 
conditions imposed npon'him, he is not debarred from 
bringing a .sscénd ‘suit “fot redemption ‘unless’ the 
decrea lays down. that if ‘he faila to fulfil those con- 
ditions, the property will besold or he will be debarred, 
from all rights to redeem. 
kih Dondh Bahndur Rir v, Tek Narain’ Rai, 21 A. 251% 
Sita Ram v. Madho- Lal, 24 A. 44;' Rugad Singh: vu- Sat 
- Narain Singh, 27 A. 178, teferred tos, - > 

„Eust appeal from the order of the Distiick: 
Tadge of Agra, dated the 12th of May, 
1909. z 

, Mr. Ohaudhri (with ee Hon'ble Mr. Mots 
Lal), for the Appellants. . 

Dr. Tej Buhudur Supra, wg the. Respond. 
-0ta 
Judgment.—This. was a aut fr. 
nedam prion of, œ mortgage. Daring . the 
minority, of the plaintiff there ‘had been cer- 
tain litig bina between-the parties. which, BO 
“galsed an wfi ding thatthe m ag Ng dobt dae 
fro n the plaintif amounted to only Rs. 45-8- 0. 
Upa this the. planit. dog ibad bhis _ sum 

ni lor sectivoa 83 of thy Teynjtee vf. Praparty 
Aét, dnd brought - a suic for, possession by 
This swil re- 
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sulted in z decree, the ieee interpretation: 


of whioh is the main ‘point for determination’ 
in this case... Execution of this decree was 
never taken out, and the deposit of Rs. 45-8-0 
is found to have been withdrawn from the 
Civil Court by some person other ‘than the 
mortgagee. These transactions took place’ 
in thè- year 1884 a. D. The plaintiff having 
now attained majority brings a fresh - ‘suit 
for redemption on payment of Rs. -45:8-0. 
The question is whether this stit is maintain- 
able in view of the fact that the decree of 
1884 has beén allowed ‘to “become .time- 
barred. . We were referred i in the course of 
argument to the following’ rulings of- this 
Court:— 

Dondh Bahadur Ret v. Tek Narain Rai 
(1), Sita Rum v. Madho Lal (2), Rugad Singh 
y. Sat Narain Singh: (3). 

' On the essential p. int of law involved; we 


l ‘think that’ the general effect of these jaliga 


is very ‘accurately stated hy ‘the learned 
District Judge in the following words:— 
“Where’ á mortgagor brings a snit for 
edeniptiðn and obtains a conditionat decree; 
but, omits” to” fulfil the conditions ‘imposed 


l úpón him, heis not debarred from bringing 


h ‘second ‘suit’ for redemption, unless ‘the 
decree. lays’ down that if he fails to fulfil 
these, conditions the ` property will be sold 
or “he: will be debarred from - all right to 
rodeni” ! We have ourselves in a recent case 
ré-affirmed the law in the above’ sense. 


Reliance”, Was, placed “in -the + course of 
argument ‘on ‘certain ‘expressions’ ded 
by the ‘learned '` Judges; who -4 decided 


(he case of Rugad Singh v. Sat Narain ‘Singh 
(3). Tt is’ vecessary to remember what was 
the precise point ‘for’ determination in the’ 
above “case, The equity of redemption 
in respect ‘of a certain - mortgage ‘had 


ee broker up ‘and acquired by ‘differeht 


‘persons at different times and’ in various 
proportions. | “One of these deposited the entire 
sum due td the mortgagee under section 83 
of the Transfer of Property Act and broaglit 
a sult “for ‘possession ‘by redemption in 


-raspsct of the whole mortgaged property. 


The question before thé Court was whether 
in thia same anit a person who had acquired 
another portion of the eqaty of redemp- 
ti m could be given a dacrae in respect öf 
his own share, This was feli-to ba impos. | 


(1) 2L A. 251. * a n 
(A) 244.4% © (8) 37 &-178, 
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sible for various reasons and amongst others 
because the original plaintiff in that case 
had already antished the mortgagees, so 
that nothing remained due to the latter from 
the, moment’ the deposit under section &3 
of the Transfer of Properly Act was made. 
‘We do not think bhe learned Judges intended 
to lay down any such general proposition 
as that a person, making such a deposit is 
bound tə sue the mortgagees simply for 


possession, “and , not for possession -by 
redemption, subject to payment, that 
is to say, to actual delivery to ‘she 


mortgagee tinder the ordera of the Court of 


the sum deposited, or sich other amount as 


may be found dae.to him. 
< Asa matter of fact, however, we ara not 
go much coneerned with the kind of suit 
which ought to have been brought by the 
present plaintiff in 1884 or with the kind 
of decree which ought to have been passed, 
as with the suit actually brought and the 
decree i in which it resulted. ‘The suit was 
not one for possession, pure and simple, it was 
for possession subject to payment of the sum 
deposited and to an order by the Court direct- 
ing the mortgagee to receive the same. -The 
decree passed is an anomalous one and not 
in strict conformity with the provisions of 
the Transfer of Property Act. No doubt, as the 
learned District’ Judgd remarks,-this is due 
to the fact that the said Act had only recent- 
ly come into force and ‘the Courts were uot 
fally acquainted with its provisions. No period 
js fixed within which this sum of Rs. 45-8-0 
is to be paid to the ‘mortgagee, and nothing 
is said as to thé possible effect of non-pay- 
ment. Atthesame time the decree, as it 
_ gtands,is nct one for possession,pure and simple, 
and cannot ba treated aa such. The relief 
sought is thus described: “That after payment 
of Ry. 45-8-0 dae on accoint of the mortgage 
in respect of the plaintiff's share, one-half 
share in the mortgaged property hereinafter 
specified be redeemed and possession thereof 
delivered to the plaintif.” [b is then 
provided thit a decree for redemption of the 
mortgage is passed i in favour of the plaintiff, 
The mere omission of the Court to fix æ time 
for payment’ does not seem to us to bring 
thia case ontsids the principle already laid 
| down. ; 

-We RE S dismiss this appeal with 


es including fees on the higher scale. 
Appeal dismissed. 
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ALLAHABAD'HIGH COURT. 
First Civiu Area n No. 207 or 1908. 
January 12, 1910. -> 
-Sir John Stanley, Kr., Chief J astice 
- and Mr. Justice Banerji. 
BAKHTAWAR AND ANOTHZ&t{—DEFENDANTS 
: -—ÅPPELLANTS i 
~ VETAUS 
BHAGWANA AND E E 


» «+ DRRENDANTS— RESPONDENTS. 

Hinds faw--Mitakshara —Aliemtion by female — 
Gift with, the consent of next reversioner-—Remoter 
roversioner’» right to contest. 

"Where “4 Hula mother alienated her deceased 


Present: = 


£01'8 property by way of gift with the consent of tne 


next roveraioner: 
Held, that the transfer could be in aaa “by the 
remoter reversioner. 
Rimphi Ruy. Tula Kurri, 6A 116, followed. 
Bajrangi Singh v, Manokarnika Bakhsh Singh, 35 


LA 1;804.1;8M.0.T.1(P.C); 12°C. W. N. 74. 


9 Bom: L. R. 1343; 60 L. J.768;5 A. L. J.1, distin. 
guished 

Where the nearest reversionary heir las with- 
out safficient cause to institute proceddings orif he 
has precluded himself by his own actor conduct from 
sning, or his colluded with the widow or has con- 
curred in the act alleged to be wrongful, “the naxt 


11610. 


K 


presumable reversionary heir would be enticed | 


to sue. 
Rini Anand Kunwar v. The Court of, Wards, 6 0. 
764, BI. A. 1480 L. R. 331; followed. . 


First appeal from the decision of the 
Additional Jadge of Meerat, dated the 
Sth May, 1908. 

Mr. Durgt Charan Bansrji, for the Appel- 
lants. 

Mr. Gobind Prashad, for the BE nandana 

Judg ment.—tThe main question raised 
in this appeal is similar to that which was 
decided by a Fall Bench of this Court in the 
case of. Ramphal Rat v. Tula Kuari (1). 
was in that case decided thata gift, bya 
Hindu widow, who succeeded to the-separate 
estate of her decaased husband, of such.estate, 
is not valid and does not create a title which 
cannot be impeached by the remoter rever- 
sioner because it has been mada with the con- 
sent of the next reversioner. In thé case before 
us, Musimmat Kauali, 
one Kalla, made agift of. property, which 
belonged to her leceased son, Bhulan, in favonr 
of the defendant, Bakhtawar, the son of 
Mu-ammat Bharno, a consin of Kalla 
gift was wade with the oonsent of Jasram who 
is the nearest reversionary heir t>.Bhulan. 
The gift is impanehed by the plaintiffs who 
are remoter reversioners. 


> (1) 6 A. 118 (F. B), ay ee 


- 


Ft. 


who, was the, widow of . 


- This . 


Vol. Vi I 
REGULLA JOGATYA V, VENCATARATHNAN MA, 
‘ It is contended before.us that the ruling i in 


Ramphal ‘Rai v. Tula Kuart, (1) must be taken, 


to he vë been overruled by. the decision of their 
~ Lordships of the Privy Council in the case of 
sano Singh v. Manokarnika Bahksh Singh . 

yi 
legal necessity and without, the cousent of the 
reversionary heirs, executed deeds of sale of 
successive portions of her husband’s ‘estate 
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In that case a Hindu widow, without . 
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sideraton. .We think, therefore, that the Cuurt 
below, rightly decided this question. 

[tis further contended that the plaintiffs 
being: remote reversionary heirs are not 
entitled to’ maintain a suit to have the gift 
made by Musamm it Kanli questi: oned. Thera 
is no force, we think, in this contention. Jasram, 
the nearest reversiouary heir, by conzenting to 
the gift and concarring in the act of Musam nat 


to her son-in-law. Afterwards deeds of relin- - Kauli, has precluded himself from disputing 


quishment for valuable consideration, ratifying 
the sale-deeds and agreeing not to dispate 
` their validity. were executed by all the nearest 
‘reversionary heirs, bei ng the only living rever- 
sidners in the line of the common ancestor 
of themselves and the deceased owner of the 
estate, It was held that the consent of these 
persons was sufficient and binding on their 
descendants and that it was immaterial that 
it was given after the execution of the sale- 
deeds., This 
not a case ofa gift and eannot be deemed, 
therefore, to: govern the present case... In the 
course of their judgment their Jiordships of 
the Privy Council criticise the judgment in 
Ramphal Rat v. Tula Kuari (1) and rejected 
the rule laid down by “this Court,. namely, 

“that in order to validate an alienation by a 
Hindu widow of her deceased husband’s estate 
for purposes other than those sanctioned by 
the Hindu law, it must have the consent of all 
those Among Lis kindred who can reasonably 
be regarded as having. an interest in ques- 
‘tioning the transaction.” They agreed with 
the High Court of ‘Calcutta that ° “ordinarily 
the -cbnsent of the whole body. of persons 
constituting the next reversion should be 
, obtained, though there may be cases in which 
‘special cireumstarices may render the strict 
enforcement of this rule impossible.” Ap- 
plying that rule they held in agreement with 
- the Judicial Commissioner thatthe consent to 
‘the sales of six reversionary heirs, there being 
no other reversionary heir living at the time 
of the transfers superior or equal in degree to 
those reversioners, was sufficient. 
judgment they expressed their unwillingness 
to extend a widow's power of alienation beyond 
its present limits. It does not appear to us 
‘that this decision of their Lordships can be 
treated a8 overruling the decision in Ramphal 
Rai v. Tula’ Kuari’ (1), the transaction in 


which case was a gitrand not a sale for con- 
(2) 851. A 1; 30 A. 1; 8 M. L.-T.-1 (P. O.); 12 0. W. 
N.74; 0 Bom. L, B. 1848; 60. L J- TOA B Boe d. l 


was à case of. sales and. 


` In the- 


the validity of the impeached gift. Conse- 
quently the plaintiffs aa next presamĦible ra- 
versioners wonld ba entitled to sue. Ln the cwe 
„of Rani Anand Kumoir v. The Courtof Wards 
(3), their Lordships. of the .Privy Council ab 

page 772 observe: “Ib cannot be the law thst 
any one who may have a poasibility of succaed- 
ing on the death of the. widow can maintain n 
suit of the present nature, for, if so, the right 
to sue would belong to every one in the lina of 
succession, hewever, remote. The right to sae 
must in their Lordships’ opinion ba limited. If 
the nearest reversionary heir refuses without 
sufficient cause to institute proceedings, or 


_if he has precluded himself by his own act or 


conduct from suing, or has œilu let with ths 
widow or has concurred in the- act alleged 
tobe wrongful, the next presamable rever- 
sionary heir would be entitled to sue”. -` 
-These are the only questions discussed in 
the appeal and the appeal appears to us to ba 
without force. We, epeeetore) dismiss it with 


‘costs. 


A ppeal dismissed. 
(2) 86. L. R. 881; 6 C. 764, 8 I. A. 14. 


| mein diem nig Maman 
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; MADRAS HIGH COURT. 
` Second Crvit. APPEALS Nos. 1399 axo 1400 | 
or 1907. 
, January 5, 1919. 
- Present: —Mr. Justice Miller and Mr. Justice 
Sankaran Nair. 

REGULLA JOGAYYA—Appenuant(in S. A. 
No. 1399) 


GUNDU AGASTESVARUDU—Appatnanr 
© (ix 5. A. No.1400) 
TON BUS 
N. VENOATARATHNAMMA AND OTHERS— 
RESPONDENTS. 


Hindu Law—Debt contrasted by widow as representa- 
tive of the eatats —Debt not made a charge on the estate 
as ta of reversioner. 

‘Under Hindu Inw, a rovarsioner ts bound by A 


am 


— 


INDIAN CASES. 


[1940 


DEBZNDEA NATH GOSWAMI v. KHLRODE OHANDRA, 


debt contracted -by a Hingu. widow, as representative 
of the estate, for necessary purposes, whether the, 
debt was fromally made a charge on the ostate 
or not. ` 

Ramasami Mudatiar 
explained. 

Second, appeals against the decrees ol the ~ 
District ‘Court of God. wery in Appeal Suits 
Nos. 53 and 54 of 1906, presented against the 
decrees of the District Munsif of Amalapar 
“in Original Saits Nos, 56 and 85 of 1905. 

The Hon'ble Mr. T F. Seshagiri Atyar, for 
the Appellants. 

_ Mr. P. Narayan murthi, for dalanan yake 

J udgment.—In | Ramasamt Muduliar 
oa Sellathammall (1), the Case by ‘which 
the. District Judge holds himself bound, 
Innes, J., no doubt, held that the rerersioners 
will not be bound to pay a debt contracted 
by widow unless the debt is charged on the es: 
tate. Kindersley, J., however, took a different 
view holding that the plaint did not allege 
clearly that the promissory note was made 
by the widow as representative of the estate, 
and did not allege guch a ‘state of facts as 
would by operation, of Hindu Law render the 
debt due on tho promissory note binding. on 
the reversioners. 

Neither Kindersley, J. nor Turner, CL J., 
who rejected the plaiptin the original Court, 
took the view that, asa matter ot law, the 
“reversioners cannot he bound unless the debt 
is formally made a charge on the estalo, and 
there is no other authority in this Court for 
that view except the opinion of Innes, J. 

In our opinion no distinction can be pro- 
perly drawn between the case where a charge 
is formally created and the case in which 
the creditor lends for the necessary purposes 
of the estate to the widow as representative 
of the estate. In guch a case though there 
is “no formal charge upon the property form- 
ing the estatejthe debt is a debt due by the re- 
presentatives,of the estate and recoverable 
from them. ‘This seems to be the view of 
Turner, C. J. and Kindersley, d: 

In the case before us, the question who- 
ther the debta were borrowed by the widow as 
representative of the- estate and for purposes 
binding on the reversioners, and the question 
whether the creditors looked only to the per- 
‘sonal credit of the widow or to her ag 
representative of the estate on the credit of 
the estate, have nut been decided. 


V. polaina 4M 375," 


(1) 4 M. 878. an 


We, accordingly, reverse the decree of tie 
District Judge and remand the case for de- _ 


cision according to law in saceordance with 


the above observation. Costs will abide the 
result. It will be open to. the. District Judga - 
to remaud the case to the Court of first in-- 
stance or take evidence himself as he deems 
necessary, 
Appeal allowed. 
Case remanded. 


iga taa maneran 
is 


CALCUTTA HIGH COURT. 

Miscettangous Civit Appean No. 238 oF 

19 9. 
January 28, 1910. - 
Present —-Mr. Justice Brett and 
Mr. Justice Sharfuddin., 
DEBENDRA NATH GOSWAMI axb 
` ANOTHER— DEFENDANTS — APPELLANTS 
Verses 
KHIRODE CHANDRA BANDOPADHYA 
— PLAINTIFF -— RESPONDENT. 

“Rxecution proceedings -Mesne profits, assessment of 
Continuation of original suit-—Death of decree-holder— 
Substitution — Liamttation—~ Crs? Pi ocedure Code (Act 
XIV of 1882), a. 365. 

An application for the assessment of mesne profits 
is not a proceeding ın execution of the decree, but 
merely a continuntion of the original suit. 

Puran Chand v, Roy Radha Ktshen, 19 O. 182 
(F B ), followed. 

Therefore, the provisions of section 365 of the Civil 
Procedure Code, 1882, are applicable to such an appli- 
cation, and consequently if no proceedings in order to 
substitute the reprensontatives of the deceased dec- 
ree-holder orto have the mesno profits assessed he 
taken within six months from the date of the death of 
the original decree-holder, an applicatiod for the pur- 
pose will be barred. 2 


Azpeal from the order of the Distriot- 
Judge of Bankura, dated March’ 16, 1909, 
modifying that of the Second Munsif of that’ 
place. dated August 3, 1908. 

Babu Khetra Mohan Sen, for the Appellants, 


Judgment,—Thisis an appealagainat 
an order passed by the lower appellate Court 
confirming with slight modifications an order 
pissed by the Court of first instance assess- 
ing merne profits. It appears that, after 
the preliminary decrees inthe suit had been 
passed on the 4rd August 1906. the decree- 


-holder died in the .month of September of 


that year. The application for nssessment, 
of mesne profits was made by the heirs of the 


- , deceased on the 26th Jane 1993, no™ previous 


£ 


“Foley ; 


-~ lar to those taken ‘undér section 90 of the - 

“Transfer of Property Act. 
for the purpose of appeal, proceedings for thé ; 
ascertainment of mesne profits are treated as- 


i 


. the same Code apply. ` | 
- able to accept the view taken by the lower 


a 
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application for. substitution having been made. 
It is contended ‘i in support of thé appeal that | 
tlie, application’ was barred because the pro- 
ceedings for determining the amount of 


wasilut were not proceedings i in execution of 


the decree’ but merély' a cotitinuation of the 
original suit andthe decision of 'a Fall Bench 
of this Court in the case of -Piran Chand v. 


Roy Radha ‘Kishen (1) hasbeen relied on in’ 
‘support of this contention, 


Courts have held that the proceedings must 
be treated as proceedings in execution or pro- 
ceedings similar to those taken ander section 


90 of the Transfer of Property Act and, there- - 


foré, that the provisions of section 365 ol the 


“old Code of Civil Procedure do not apply to 


them but that the provisions of.section 372 of 


Courts that the proceedings for assessment of 


_ mesne profits must be treated as proceedings 


in execution. We are also unable to hold 
that they can be treated as proceedings’ simi- 


Itis true that, 


miscellerieous proceedings and appeals ara 
préferred not against the final decree passed 
on the basis of those proceedings but against 
the order assessing those profits and this 
would seem to support. tlio view of the 


lower Courts that the proceedings must be‘ 


"treated as proceedings in exécution supple- 
mentary to the original decree. We, how- 


ever, find ourselvés. unable to interprét the 


decision of the Fall Bench above referred to in 


‘any other way than as laying down that pro- 


ceedings for the assessment of mesne profits 
must betreated as proceedings in continuation 
of the original suit. In that judgment, the 


` Fall Bench say:— “The proceedings, however, 


in determining the amount of wasilut are 
mot proceedings in execution of a decree,or in 
regard to any fixed sum but merely a continu- 
‘ation of the original suit carried on in the 
game way as ifa single Buit were brought for 
mesne profits by itself.” 

' Accepting :the_ view laid Jowa in that 
‘passage, we must hold that the proceedings 
‘must be regarded, as a continuation of thé 
original suit, and as such the provisions of 


- the Code of Civil Procedure including section 


365 of the old Code must be taken as appli- 
(1)'19 0, 182. 
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Both the lower 


We find ourselves un- ` ~ 


` the present defendant,ejected 


-+ 


=~ - 


+ ¥ bah + 
- 


cable: ta; them, | We, therefore, hold that; 


under the provisions of sections 365 and 365 
of the old Code of Civil Procedure, the appli- 
cationis barred by reason of the fact that no 
proceedings in order to substitute the repre- 
sentatives of the deceased decree- holder. or to 
have the mesne-profits assessed were taken 
within six months from the date of the death. 
of the original decree-holder. The result, 
therefore, i3 that the judgments and decrees 


of both the lower Courts are set aside and the 


appeal decreed with costs., We assess the 
neers: mee jin this Court at tivo gold mohurs, 
iad allowed. 


- 


Land 





ALLAHABAD HIGH COURT, 
S REGOND Civic Appeat No. 343 or 1909. 
January 18, 1910. 
Present :—Mr. Tastes Tudball,| 
GAJADHAR RAI AND OTHERS—PLAINTIFF3 
—APPELLANTS 
ten EUs 


RAMLAKHAN RAI AND OTHERS— 


o DEFENDANTS — RESPONDENTS. 

Imitation Act (XV of 1877), Sch. I, arts. 136, 187, 
149 and 144—Auction sale—Property sold mm possession 
of trespasser—Formal possession—Adverse possession 
-—Tacking of the possession of two trespassers. 

“In execution of,a decree the immovuble property 
‘of the judgment- debtor, which at that- time was in 
the possession of a trespasser, was sold and pur- 
chased by tha present plaintiff, who, however, was 
not given the actual but only formal possession of 
the property. Subsequently the jadgment-debtor, 
the trespasser by 
suit and obtained possession of his property. The 
auction purchaser; the present plaintiff, withinl2 years 
from the date on which the judgment-debtor, the 
present.defendant, bad taken possession from the 
‘trespasser but more than 16 years after the dato of 
his “own purchasé, sued the judgment-debtor for 
possession of the property: 

-Held, that the suit was governed by article 144 of 
the Limitation Act, XV of 1877, and was not barred, 
‘because, as against: the auction purchaser (plaintiff), 


‘the first trespasser as well as the judgment-debtor 


(defendant) both were trespassers, and tho latter 
trespasser could not be allowod to add to the period 
of hig adverse possession the period of the former 

trespasser, from whom ho had not derived his titlo in 


any away. 


Articles 186 and 137 of the Limitation Act do not 
apply to suits againgt the vendors or judgment-debtors 
but only to suits against third parties or trespassers, 
that is, aguinst persons other than the vendors or 
jadgment-debtors. 

A formal delivery of possession, as against a judg. 
ment-debtor in possession, does constitute such posses. 
gion as is contemplated by art. 142 of the Limitation’ 
Act, but it is of no value whatsoever as against a third 


t 


pa 


GAJADHAR RAT V. RAMLAKHAN RAI P 
person or trespasser, against whom such possession 
cannot be obtained by an auctidn purchaser. 

Second appeal from the decision of the 
Subordinate Judge of Ghazipur, dated the 
6th of January; 1909. 

- Mr. Sttal Prashad Ghose, for the Appellants. 

Mr. Govind Prashad, for the Respondents. 

J udgment.—The facts of the case out 
of which this appeal arises are, so far as they 
are material for the disposal ot the appeal, as 
follows:—T wo brothers, Pheaka and Sameran, 
were separate owners, each of a two annas 
share ina village. One Ram Sahai was the 
ancestor of the present plaintiffs Pheaku, 
Sumeran and Ram Sahay jvintly brought a 
suit against certain defendants which they lost 
in the year 1883, and eusts- were awarded to 
ithe defendants against them. Sometime 
between 1883 and 1887 both Pheaku and 
Sumeran died. The former’s estate was 
inberited by his sons: Sumeran left a daugh- 
ter’s son to succeed him. The latter, how- 
ever, did not get possession of his estate; on 
the contrary the sons of Pheaku, without any 
title, took possession of it, ‘and in the year 
1887--mortgaged to one Snbbe Rai. ‘he 
defendants in the suit of 1883 executed their 
decree for costsas against Ram Sahay, the 
sons of Pheaku and heirs of Sumeran, In 1891 
the whole four annasz e., the shares of both 
(Pheaku and Sumeran) wä attachedand sold, . 
and purchased by the present plaintiff. T he 
latter was put into formal possession on 25th 
November 1892. On an application - for 
mutation of names, the Revenue Court ordered 
his name to be recorded subject to the mort-- 
gage of Subbe Rai. Thelatter’s mortgage 
was one with posression. In 1894, that is, after 
their righis bad been attached and sold in 
execution of the decree for cosis, the heirs of 
Sumeran brought a suit against the heirs of 
Pheaku and the mortgagee Subbe Rai to 
recover the two annas share of Sumeran and 
after some litigation finally obtained a decree 
from this Court in their favour in 1897. In 
execution of that decree they obtaized posses- 
sion as aguinsat the heirsof Pheaka and Subbe 
Rai.-- The present suit was brought by the 
plaintifts against the heirs of Sumeran to 
recover possession of this two annas share. It 
is brought some 16 years after the data on 
which torma] possession was awarded to the 
plaintiffs ‘as auction purchasers but within 
twelve years of the date on which the heirs of 
Sumeran obtained possession as against the 
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sons of ees and “their mor re but 
considerably morethan16 years aiter the date 
on which the sons of Pheaka took possession 
ot their share adversely to heirs of Sumeran. 
Among the defences to the suit, the plea of 
limitation was raised. Both the lower Courts 
have acceded to this plea, and holding that the 
plaintiffs have failed to prove | posgexsion - 
within the period of twelve- eara, (a posses- 
sion which they actually alleged), have dis- 
missed the suit. On appeal to this Court. it is 
urged that the article applicable to the pre- - 
sent suit, on the findings of fact by the lower 
Court, isart. 144 of the Second Schedule ot the 
Limitation Act. On behalf of the respond- 
ents, ivis urged that either art. 137 or arf. 
142 applies and in either ‘case the suit is 
barred by limitation. Article 137 relates toa 
suit by a purchaser at a sale in execution of-a 
decree when the- judgment- debtor is out of 
possession at the date of the sale; and the 
period of limitation begins to run from the 
date when. the judgment debtor is first, 
entitled to possession. The situation im the 
present case amounts to this—that while . 
trerparsera were in possersion of the judgment- - 
debtor’s property, that property was attached. 
and sold ın execution of the decree, “lf the 
auction purchaser had then brought-a suit to - 
recover possession frum the trespasser, it is 
quite clear that this article would apply. But. 
the present suit is not directed against the 
trespasser. It is directed against the original 
judgment- debtor who has subsequently to the 
sale ejected the trespasser and taken posses- 
sion of the property himself. As.against the 
present plaintiff, the judgment debtor is 
equally a trespasrer with the person who has. 
been ejected by the jadgment-debtor. Ait. 137, 
in my opinion, was not intended to apply toa 
suit such as is now before me, but to a suit 
directed against a third party other than the 
jJudgment-debtor. If this were not so, and the 
article applied to the circumstarices of the 
present case, it would be tantamount -to al- 
lowing the latter of two trespassers to add to 
the period of his hostile possession the period 
of possession ofa former trexpasser, from whom 
he has not derived title in any ‘way. In the 
case of Ram Prosad Janna v. Lakht. Narayan 
Pradhun (1), thefacts were very similar to 
those of the present case. A vendor, who was 
at the tame ont of possession of certain im- .. 


movable pieperty, solda portion of it, and 
~ (ly 12 0, 197. 
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after the date of sale; the vendor’ recovered 
possession. “The purchaser within 12 years 
after -the vendor “had recovered posses- 
sion, but more than’ twelve ` years after the- 
vendor. had baen originally dispossessed, 
instituted: a suit” -to obtain possession of 
the property covered by the sdle-deed? 
It was held that the artidle 136 —the article 
applicable to cases of ‘private sales——did not 
_-apply-bat that the osse fell-within the parview 
of the ariiéle 144, Similarly in the case- 
of “Lakshman `~ Vamiyik- Kulkarni - v. 
` Bisin Singh (2, a Bench of the Bombay’ 
High Court held that- articles 135 ‘and, 
137' applied. to suits - brought by pur- 
chasers‘ against third ‘persons in’ possession 
of lands, in whose favour limitation runs 
_against the purchaser, in the same way as it 
would against-the owner. with whose righta 
the purchaser is clothed. ‘The ‘only decision 
of this Court to which my attention has “been 
called isthat to be foundin Sheo Prasad v. Udit 
Singh (3). That decision, however, does not 
“help me in the slightest inthe pregent -case. 
It seems to me that the language in column 3° 
of Schedule IT against’ arliclés 136 and 137 is 
` only intelligible in the view that I take:- As 
regards art. 142 it is urged that formal deliv- 


a 
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Possession.” ae the piesent Ge ierd Was no 
"purghaser- -bat a trespasser who had.obtained 
possession befpre the auction .sale. In my 
opinion the formal delivery: of-possession of 
the, 25th November™1892 was “not possession 
within the meaning of article 142. That 
article applies-to a suit for possession of 
-immovable propérty when the plaintiff, while 
in possession of the property, had been dis- 
possessed or has. discontinued the possession, 
“The only article which can, therefore, apply is 
art. 144, as was applied by the Calentta High 
Court in the caso, of -Ram Prasad Janna (1), 
mentioned above.- In this view the period of 
limitation began to ran when the possession 
of the defendants first became adverse to the 
plaintiffs. The adverse possession of the 
defendants clearly; commenced when they 
recovered possession ander their decree, against 
the heirs of Pheaku and the mortgagee, Subbe 
Rai. They cannot add to that period, the 
period during which the sons of Phenku held 
adversely io themselves. Their possessory 
| title cannot be said to have been derived in 
any way whatever from the sons of Pheakn, 
and, therefore, the two periods of adverse 
possession cannot be added together, so as to 
bar the present suit. It seems to me quite 


ery of possession granted tothe present plain- ` clear that it was not-until the present defen- 


tiffson 26th Novem bor 1892 is possession within 
thé meaning of that article, as has been held 
in this Court and also by the Calcutta High 
“Gourt, : Formal delivery” of possession AS 
against a jadgment-debtor in possession would, 
no doubt, constitute such possession as is 
contemplated by this article, but ad against a 
`- third person, ibis of! no value whatsoever: 
At the date when formal delivery of poaséssion 
was given tothe present plaintiffs,thejudgment- 
debtors, who were then owners of the property 
in dispute, were hot in possession. «lhe 
mortgagee, Subbe “Rai; a trespasser, was in 
possession “and as ‘against him the plaintiffs 


_cannot be said to-have obtained possession. — 


The case of Narayan Dis v. Lalita -Parshad 
(4) laid down that whatever might be 
the effect of the delivery of formal possession 
under section 319 ofthe Code of Civil Pro- 
cedure ad against the jadgment-debtor himself, 
such formal delivery ‘of possession will not 
take effect’as actual possession.as against a 
purchaser of the. rights of. the jadgment- 
debtor who “has previously obtained actual 


2) 15 B. 261.. 
ta) 2 A. 718, {4} 21 A. 269, 


aa 


“dants wrested the possession from the sons of 
Pheaka, that any possession adverse to the 
present plaintiffs could have arisen in them. 
It. is true that the present plaintiffs 1 in the 
` plaint say that they had been in possession 
within twelve years, but the facts have been 
found against them. On the facts found art. 
144 clearly applies and the present suit is 
within time. I, therefore, admit the appeal 
and set aside the decree of the Courts below. 
‘As the suit was dismissed ona preliminary 
point by the Court of first instance and there 
are- other issues to be decided between the 
parties, I. remand the case through the lower 
appellate Court to the Court of first instance 


- for decision on the merits. Costs here and 


hitherto will abide the result. -Costs in the 
Court will include-fees ou the higher scale. 


Appeal allowed; Oase remanded. 


~ 
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EURIA MAL U. BISHAMBHAR DAS. 


‘AULAHABAD HIGH COURT. 

_Sgconp Civiu Appear No. 1025 oF 1908. 

January 20, 1910. 
Present:—Sir John Stanley, Kr., Ohief 
Justice and Mr. Justice Piggott. 
KURIA MAL-—PrATNTIFF —A.PPRLLANT 
VET8US - 
-BISHAMBHAR DAS—Duranpant— 
: RESPONDENT. 

Partition suit—Final decree made—dAppeal against 
the preluninary decree only not allowed. 

When in a partition suit a final decreo has been 
made it is not open to a party to challenge the 
correctness of the preliminary decree withont also 
appealing against the final decree. 

Mackenzie y. Narsing Sahat, 1 Ind. Cas. 418; 36 0. 
762, followed 

Uman Kunwari v. Jarbandha n, SOA. 479; A. W. N. 
(1903) 195 (F. B); GA. L J. 447,4 M. L. T. 163, 
distinguished, 

Second appeal from the decision of the 


District Judge of Meerat, dated the 20th 
August, 1908. 
Mr. Harbans Sahai (with him Mr. Mohan 


Lal Sandal, for the Appellant. 

Mr. Ohoudhri, for the Respondent. 

Judgment.—this ` was a suit for 
partition of a certain house. On June 25th 
1908 the Court of first instance, the learned 
Muusif of Ghaziabad, passed a preliminary 
decree in favour of the plaintiff, declaring 
his right to possession by partition of a 
half sharein the house in suit. On June 
30th, 1908, the same Court passed a final 
edecres: giving the plaintiff possession of a 
specified half share in the house according 
to.a plan which had in the meantime been 
prepared by a Commissioner, and adding 
certain orders as to costs which had been 
held over at the time the preliminary decree 
was passed. On July 28th 1908 one of the 
defendants appealed to the Court of the 
District Judge of Meerut against the 
preliminary decree of June 25th, 1908, 
without impeaching the final decree which 
had in the meantime been passed. The 
learned District Jadge passed a decree which 
‚purports to be in modification of the decree 
of June 25th 1908 and directs that the 
plaintiff's claim in respect of one-fourth 
share in the house in dispute be dismissed, 
besides also modifying-the order as to 
costs. The plaintiff, coming to this Court 
on second appeal, raises ag a preliminary 
point the plea that where in a partition 
- guita final decree has been made, it is not 
open to an appellant to challenge thd 
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correctness of the prelminary decree without 
also appealing against the final decree. We 
have been referred to no’ direct authority of 
this Court on the point. The respondent 
before us relies; as did the learned District 
Judge, on the décision of this Court in Uman 
Kunwari v. Jarbandhan and Ram Raji Kunwari- 
(1). It was there laid down that the fact that 
a suit had been decided by the Court of 


. first instance in compliance with an order of 


remand made under section 562 of the Code 
of Civil Procedure (Act XIV of 1882), ia no 
bar to the filing of an appeal from. the 
order of remand or tothe hearing of such 
an appeal. In our -opinion that ruling does 
_ not cover the case now before us. A right- 
` of appeal from an order of remind under 
section 562 of the Civil Procedure Code of 
1882 was expressly given by section 588 of 
the said Code, and this Court proceeded upon 
the ground that such right of appeal could: 
not be taken away in the absence of some 
direct provision to the contrary. Moreover, 
in considering what the effect of the reversal | 
of an order of, remand under section 562. . 
aforesaid would be, this Court was careful 
to point out that anything done in pursuance 
of such an order would become zpso facto: 
of no effect on the reversal of the said order,- 
because the Coart concerned would have no 
jurisdiction to pass any further order in the 
case (except by way of review) unless 
empowered to do so by the order under sec.‘ 
tion 562 itself, No such consideration arises- 
in the case now before us, as it is clear that 
the learned Munsif after passing his prelimi-: 
nary decree had jurisdiction, and indeed.. 
was bound to proceed in due course to pass 
a final decree in the case; It seems to us ~ 
that a serious anomaly would be created 


by the modification of the preliminary 
decree of June 25th, 1908, while the 
final decree of June 380th, 1908, ‘re- 


mained in force and had not been -appealed 
against. There is direct authority ‘on the 
point inthe casa of Mackengie v. Narsing: 
Sahat (2), which decision is in favour of the 
contention raised before us by the appellant. 
We follow this ruling, and set aside accord- 
ingly the order and decree of the lower 


‘appellate Court and restore that of the 


Court of first instance. The -plaintiff appel- 
(1) 80 A. 479; A. W N. (1908)196 (F. B.)s6 A] Uae. 
447,4 M. L. T 162. 
(2) 360. 762; 1 Ind. Cas. 418, 


i“ t 
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lant will -gòt his costs -from the defendant- 
respondent in this and in the lower appellate. 
Court. Costs-in this Court. will include fees 
on the higher ilan 


Appeal allowed, 





‘CALCUTTA HIGH COURT. 

SAGON Cnt APPEAL No, 1860 or 1908. 

s - January 26, 1910. gi 

~ + A —Mr, Justice Chatterjee. 
THAKUR RAM AND ANOTHER —DEFENDANTS— 

pa 

" eratis 

SHAKROO MIAN AND Na T 


. — RESPONDENTS. 
Ejectment—Right of one co-owner-——Settlement by all, 
- co-otoners— Unregistered lease—Tenancysby sufferance. 
Where therelation of joint landlords continues, a 


tennncy under them cannot be put an end to ex-. 


cept by all the lessors acting together. 

Gopal Ram Mohurs v. Dhakeswar Pershad, 85 O. 807; 
7 0. L. J. 488, followed. 

Therefore, if one co-owner makes a settlement 
of a certain land with the consent of the other 
co-owners, the lessee comes upon the land ag a 


tenant, and although the tenancy may not be a ` 


valid one for want of a registered, pattah’ for 


more than ayear, yet the lessee having been al- - 


lowed to hold on, the tenancy becomes one by 
_ sufferance and cannot be terminated by one co-owner" 
of the land. 


ı Appeal. from the decree’ of the first Sub- 
Judge of Chapra, dated May 18, 1908, revers- 
ing that of the Munsif of Sewan, dated Sep- 
tember 27, 1907. 

, Babu Dwarka Nath Mitter, for the Appel- 
lants. . 


| Moulvi Muhammad Mustafa Khan, for the’ 


Respondents: 

Judgment.—this ppal arises ont . 
of a anit for ejectment of defendants Nos. 1 
and 2-from a small piece of land which upon 


the findings was settled withthem before 1900 - 


by one Gobinda Prosad, a large co-sharer in 
the mauzch, for stacking wood and ooal. 
daid that thie settlement was with, the con- 
sent of the other malzks. Defendants Nos. 7 
to 9 whoare malika of 6 annas admit this 
settlement and do not want an ejectment. 
The learned J adge has held that the said set- 
tlament could ‘not have been made except’ by 
a registered paitah and as there is none, the 
defendants Nos. land 2, have no title and are 
trespassers : he also finds that as Gobinda 
Prosad was one member of a joint family and - 
not nae managing member, he could not mene 


r 
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_ the settlement or at least could make a settle- 


‘ofthe maltké. 


Itis’ 
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ment with regard to his own share and as 


-that share, has survived to his co-sharers, the 


defendants Nos. 1 and 2 claiming under settle- 
ment made by Gobinda Prosad have no title 


` -and are trespassers. I think the learned Sub- 


ordinate Judge has committed an error of law 
in coming to-this conclusion. If Gobinda 
Prosad made the settlement with the consent 
of the other malzks, some of whom still sup- 


_ port the settlement and all of whom at least 


acquiesced in the settlement, the defendants 
came upon the land as tenants. The tenancy 


. may not bea valid one for want of a 1egister- 


ed pattah for more than a year but the defen- 


-dants have beén allowed to hold on and it isa 


tenancy by sufferance until terminated in due 
course -of law. The learned Munsif found 
that it had: been abundantly proved that 
Gobinda Prosad made the settlement with 
the consent of all the malsks and that finding 
has not been upset by the learned Subordi- 
nate Judge. Ontheother hand, he finds 
that the settlement by Gobinda Prosad is 
proved. So that in any view of the case, the 
defendants came upon the land undera valid 
title before 1900 and have continued in pos- 
session ever since. - The plaintiffs, who are 
rival sugar manufacturers, Game in as giris 
peshgidars in respect of about 13 annas in 
1904 and in January 1906 brought this suit 
for ejectment against the wishes of the rest 
As soonasitis found that 
the -defendants came in as tenants and their 
tenancy has not been terminated indue course 
of law by all the maliks, I do not see how the 
plaintiffs can maintaina suit for ejectment 


‘against the wishes of their co-sharers. The 


- case of Gopal Ram Mohurt v. Dhakeswar 
Pershad Narain Singh (1) is a sufficient 
authority for this view. The learned 
Judges upon a review of all the 
important «cases ong the point say: 
“Where the relation of joint landlords con- 
tinues, it would seem the tenancy of the 
lessees cannot be put an end to, except by all 
the lessors acting together. The learned 
Vakil has also argued that as Gobinda’s 
daughters are living and claiming the pro- 
‘perty as his heirs, the suit cannot be main- 
tained without their being joined 2s defen- 
dants and that it car not-be maintained in the 
absence of defendants Nos. 3 to 6 w hoare lessees 


` under defendants Nos. 7to 9. It is, however, 
(1), 88 O, 807)7 O. I; J. 488. l 
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hot necessary to go’ into these B TE 
the first point is sufficient tò dispose of the 
‘case. In the result, therefore, the appeal is 
-allowed and thesuit o? the plaintiffs dismissed 
“with costs in all the Courts. 

` Appeal allowed. 
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- " ALLAHABAD HIGH COURT. 
Seconp Cryin APPRAL No. 225 or 1909. - 
- January 5. 1910. : 
Present :—Mr. Justice Karamat Husain. 
7 Pandit RAM KRISHNA PLAI TIRE — 
APPELLAMT 
cerstis - 
SHIAM CHAND AND oraers— DEFENDANTS 


i — RESPONDENTS, 
Oivil Procedure Code (Act V o' 1908%, s. 11—EHes 
judicata, basts of- Identity of title, not identity of 
subject. malten.” 


A is the identity of title and not the identity of 


subject-matter of the suit on which the doctrine of 
‘yes gudicata is based. 

Chandi Prasad v. Maharaja Mahendra Mahendra 
Singh, 24 A. 112, followed 

Shib Oharun Lal v. Raghu Nath, 17 A, 174, distin- 
guished. : 

The lands in dispute in the previous and subse- 
-quent suits were parts of the -same area in the 
„previous suit, the plaintiff had claimed the ownership 
of the part then in diapnte on the basis of a sale certi- 
ficate in his favour. The Court gave him a decree 
for possession- of that part holding, that he was the 
owner in possession of the whole area comprised in 
the sale- certificate. Without such a finding a decree 
for possession of the then disputed part couldnot have 
been given to the plaintiff: 

Held, in the subsequent suit ‘relating to the re- 
maining portion of the samé area, that as the decision 
as to the ownership of the entire area covered by the 
gale certificate was material and essential in the 
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portion of his pene is material for the 
disporalof this appeal. “Itis proved that the 
‘plaintiff had purchased the site and house ag 
Tahalgir’s honse. The judgment between the 
ancertork of the parties, dated the 29th June, 
1872 shows that the possession of the plaintiff's 
ancestors was right up to the house of Rama 
Singhand the temple of Hanumanjito the- 
north. I, therefore, hold that the disputed house 
stands on theland purchased. by the plaintiff 
as Bachcha Singh ra house at an anction sale, 
The judgment dated 29th June 1872 shows. 
“that in that year there was.a dispute between 
the parties concerning some land ‘which also 
included the site of the disputed house and 
the diaputed land.” The defendants appealed 
and the 4th plea in their memorandum of ap- 
peal was that “the lower Court (Munsif) was 
not right in decreeing the plaintiff's claim 
‘with referénce to the plan and the judgment 
of 1872 The plan and the judgment afore- 
said do not relate to the land in question 
nor are they admissible in evidence against 
these appellants.” The lower appellate Court 
found that Tahalgir’s house is no longer i In 
existence and that the land now in suit is 
not that on: which Tahalgit’s house stood. 
As to the judgmentof 1872 that Courfremarks: 

“It ig true ‘that in 1872 the predecessor-in- 
title of the plaintiff xespondent was held to be 
the proprietorof a conridera ble area within 
which the land (now in suit) undoubtedly 
falls. But only a very small portion of that 
area was then actually in suit and it is ad- 
mitted that the land then in ruit was quite - 
different to the landthatis nowinauit. That 
decision, therefore, most certainly does not 


previous suit, that decision opernted as res judicata 88 operate as res judicata. With reference to the 


regards the plaintiff's title to the part of the area in 
dispute in the subsequent gnit. 


. Second appeal from the decision of the 


‘District Judge of Benares, dated ihe 7th of- 


‘January, 1909. 
Mr, Gulzaré Lal, for the Appellant, 
+ Mr. Choudhrt, for the Respondents. 
Judgment.—This was a suit for pos- 
session of a house, which, as the judgment of 
the Court of first instance shows, included the 
site on which the house stood. The learned 


Munzsif framed the followingisasnes:—To whom ' 


does the dispnted honse belong and on whose 
land doeg it stand? Was -there any litigation 
between the parties concerning thir house P 
On those issues he foundin favour ofthe plain- 
tiff and gave him a decree, The following 


‘above findings, the lower: appellate Court 
reversed the decree of the first Court. The 
plaintiff comes here in second appeal. ..The 
only point argued on his behalf is that-the 


_ judgment of the Munsif óf Benares, dated the 


29th June-1872, operates as res judicata A 
reference to that judgment shows that there 
was a sait by Ram Charan to have thesite 
of a small room and a shed together with a 
platform infront thereof measuring 10 cubits 


` fròm east to west and 6 cubits from north to 
- sonth vacated and for recovery of Rs 4-8 on 


account o ground rent on the allegation that 
the land in dispute was situale within a grove. 
near the asthen vi Panchor Panda, that tle 
-grove belonging to the plaintiff in which the ` 


~ 
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land in dispute wag gitunte ‘was according to 
the old ertific rte dited Lsé S'rvb4n, 1197 Hijr, 
49 bithasin length and 11 luth:s ia breadth 


and that after several transfers the svid pro, 


“perty cme into the possession of the plaintiff 
To that suit Ram Bhabhati Liv, garbarahkar 
of the, property of Dharani Chand and Shiam 
Chand, was made adefendant. The following 
issues were framed: (1) Is the site of the 
grove the property of the plaintiff 49 Lith 15 
in lougth and LL bithis ns average. breadth, 

according to the old sale certificiteP 
-Whether the plaintiff hasup to the prasent 
tinie been in possession in accordance there: 
with or whether -his poasasyion hya anyhow 
been disturbed? (2) Has the grove lant 
been, since the settlement, as the land measur- 
ing 41 luthas in length an 14 luthasin breadth 


and has the plaintiff no right whatso2ver con- 


trary thereto?. Tf it be held that the plaintiff 
has a right to the land tothe extent of the 
length entered inthesalecertificate, whetherthe 
land in queation is within the grove property 
possessed by the plaintiff or outside- and 


néparate therefrom? (3)[n thecase the land in | 


dispute is within the grov possersed by tne 
plaintiff whether the defendant No. 1 settl- 
. ed therein with the plainitff’s permission on 
payment of ground rent and is hein arrears 
of the annual ground rent or has been-in pro- 
prietary possession for a long time and has 
never paid any ground rent? Ifit be found 
. that the: said defendant settled there on 


“payment of ground rent, and is in-arrears of. 


it, is the plinti erititled to geb the land in 


question | vacated by the defendant No. 1? 


(4) What amount of ground rent is due to 
plaintiff from defendant No 1. (5) Has the 
plaintiff in the present suit mentioned and 
claimed Zamindari rights? On the first issue, 
the Mansif found that the plaintiff is found: 
_to have all along been in possession since 
the settlement of the grove land to the 
exent entered in the sale certificate. On the 
second point his finding is that the land of 
the house in dispute belonging to Bir Kal war 
is within the plaintiyf’a grovewland. O1 the 
Brd pint he foand that the d-fandint No. 1 
buailt the house on paymentof ground rent. 
On the 4th he found that the sum of Rs. 4 8 
was due by the defendant.) On the above 
_ findings the Munsif gave the plaintiff a 
decree directing the land in question to be 
vacated by the removal of materials and the 
: house: ‘and ‘awarded Re, 4-8. on account of 


a 
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sa rent ae with interest. Having 
carefully read the judgment of the 29rh June 
1872. Lam of opinion that that jadgmont, 
With reference to the finding” of the lower 
appellate Court that the land in suit und oubt- 
édly falls within the area of which the plain- 
tiff was held tobe the proprietor, operates 
as res judicata, Tt is, however, argaed by the 
learned Vakil for the respoudents that the 
dispute in 1872 related only to the rite of a 
small room and a shed together with a 
platform in front there>f and that, therafore, 
the finding of the Munsif in that case that 
the plaintiff was the owner of a considerable 
area which included the area then in dispute 
was not material for the decision of that cse 


-and that for the decision of that case it was 


soficient to find that the plaintiff was the 
owner of the ares then in dispute without 
recording any finding that he was the owner 
of a larger area. In support of this contention 
he relies on Shib Charan Lal y. Righu Nn (D), 
which lays down that ‘A finding ina judgment 
to operate as res jud/cata the Court being a 
Court of jariadiction competent to try the 
subseq aent anit, must be maferial and necessary 
to support the precise and purticalar ground 
or grounds on which the decree or 
The 
ease before me is not governed by the rule 
laid down in the precedeu! relied on by the 
learned Vakil ‘or the respondents. In the 


- ease, in which the judgment of the 29th June 


1872 was passed.the plaintiff had claimed the 
ownership of the land then in dispute on asale. 
certificate, dated the lst Shaban 1197 Hijra. 
Under those circumstances, withoat a finding 
that the plaintiff was the owner in possession 
of the area, comprised i in that sale certifiorte 


‘and that theland then in dispute formed part 


of that area a decree for possession of the dis- 
puted area could not have been given to the 
‘Therefore, a decision. as to the 
ownership of the entire area covered bythe 
snle-certificate was material and essential in 
that cwe. The lower appellate Court is, 
however, of opinion that although the plaintiff 
was held to ba the owner of a considerable 
ares which includes the area now in dispute. 
yet ns tie subject-matter of the former snih 


_ was not identical with the sabject-mitter of 


the present suit, the former decision daea nob 
oparate as 703 gudicita, The view of the liv 
taken by thelower appellate Court is errongo 1s, 


(1) 17 A. 174. | 
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It is the identity of title and not the identity 
‘ of subject-matter of the suit on which the 
doctrine of res judicata is based, see Chandi Pra- 
‘sad v. Maharaja Mahendra Mahendra Singh(2). 

As the decision of the 29th June 1872 decided 
plaintiff’s title to a considerable area in which 
the area now in dispute is included, the 
plaintiff's title to the area now in dispute 
cannot be re-agitated. The learned Vaki: for 
the respondents further contends that the 
previous judgment of the 29th June 1872 was 
not between the parties whose representatives 
the present parties are. Inthe present liti- 
gation, Ram Kishon isthe plaintiff who is 
admittedly the representative, of Ram Charan 
who was plaintiff in the former litigation, 


The defendants are Shiam Chand, and 
Dhanushdhari, Chhatardhari and Tara 
Chand, sons of- Dharam Chand. The 
previous judgment shows that Ram 
Bhahbnti ‘or Ram Mohan, -whichever 


may be the correct name, the sarbarahkar of 
the milak of Dharam: Chand and Shiam 
Chand, was made a defendant to the former 
suit. There isnothing to show that Dharam 
Chand and Shiam Chand, who were minors 
at that time, were not properly rep: esented. 
The fact that the learned Munsif in this case 
regarded the previous judgment as between 
the ancestors of the parties to which no excep- 
tion was taken by the defendants in their 
appeal to the lower appellate Court, and that 


the lower appellate Court did not regard that . 


judgment as not operative by way of 
ves judicata on the ground that it was not 
inter partes but on the ground that it related 
“to a different subject-matter, shows that it 
was ‘between the ‘ancestors of the same 
parties. ` 

The result is that I allow the cote: 
discharge the decree of the lower appellate 
Court and restore that of the Court of first 
instance with costs in all Courts. 


Seas Appeal allowed. 
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4 MADRAS HIGH COURT 

Sroonp Civiu APPEAL No. 1060 or 1907. 

January 25. 1909. 
Present: —Sir Arnold White, Chief J PEA 
and Mr. Justico Krishnaswami Aiyar. 

APPANDAI VATHIYAR AND OTHERS — 

APPELLANTS 
i Versus 
RAGUBALI MUDALIAR AND OTHERS— 
RESPONDENTS. : 

Hindu Law—Inherstance—Priority as between 
mother’s stster’s son and maternal uncle's son—Propin-. 
quity— Religious efficacy. 

Under the Mitakshara School of Hindu Law, the 
mother’s sister’a son of a deceased Hindu succeeds to: 
his property in preference to his maternal nnole’s son. 

The theory of spiritual oblations as conferring s 
superior right of succession has no place in the Mitak- 
shara scheme of succession. Greatness of propingnity. 
ia alone the criterion of succession. 

Lallubhas Bapubhai v Cassibhai, 5 B. 110 at pp. 118 
and 121;7 O L.B. 445;71. A. 212; Suba Singh v.- 
Barafras Kunwar, 19 A, 215 at pp. 224 and 226, re- 
ferred to, 

Afuthusawami v, Muthukumaraswami, 16 M. 28; 
Bhyah Ram Singh v. Bhych Ugur, 18 M., I. A. 873 at 
p. 802, Balusami Pandithar v, Narayana Rau, 20 M, 
842 at p. 348, not approved. 

Twumalacharur v. <Andalammal, 30 M. 408; 
17 M. L. J. 285; 2 M. L. T. 857, explained. 

Gunesh Chunder Roy y. Nil Komul Roy, SAW. R. 
264, Mohandas v. Krishnabas, 5 B. 597, referred to. 

Second appeal against the decree of the 
District Court of Tanjore, in Appeal Suit 
No. 500 of 1906, presented against the decree 
of the Court of the District Munsif, Tanjore 
in Original Suit No. 277 of 1904. E 

Judgment. —The only question for 
consideration in this case is whether the 
mother’s sister’s sou or the maternal uncle’s 
son is the preferential heir to the estate of a 
deceased Hindu. The matter is involved in 
considerable obscurity and no clear pronounces! 
ment can be gathered from the texts of the 
Hindu Law. The .commentators are also 
mostly silent upon the subject. The well- 
known text cited, as that of Vridha Satatapa 
or sometimes as that of Bandhayana, divides 
bhandhus into three classes, namely Almag 
bandhus, Pitri bandhus and Matri bandhus. 


- The Mitakshara is explicit that these three 


classes succeed in the order in which they 
are named ; see Mitakshara, Chapter II, Sec. 
6, Pl. 2. And the Privy Council, accepting 
the decision of this Court in Muthusam# v. 
Muthukumarasams (1) has approved of this 
orderin Muthusamt Mudalytar v. Simambedy: 
Muthukumaraswamt Mudaliyw (2), The 


(2) 19 M. 405; 23 I. A. 83, 
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'question of the order of succession of the 
three classes of bandhus being thus settled, 
the further question arises as to the order of 
succession inter se of the bandhus comprised 
in each olass: ‘The maternal uncle’s son and 
the mother’s sister’s son are both expressly 
named in the class, Atma bandhus. But 
there is no indication ın the Mttakshara, unless 
_the onder in which they are placed is such an 
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indication, as to their respective priority. , 


Mr. Mayne observes in section 57 :“ Perhaps 
the orderof enumeration is not intended to 
convey any -right of precedence.” The 
Smrithi Chandrika, which is the next best 
authority after the Mttakshara in Southern 
India, before giving the list of nine bandhus, 
quoting the same text of Vriddha Satatapa, 
Bays in Chapter XI Sec. 5, Pl. 13 ‘  Cognate 
kindred. A description of these is given as 
follows in adifferent Smrithi according to 
- their order of relationship.’ The learned 
translator, i in his summary at theend of the 
section, gives the 24th place to the son of the 
mother’s sister and the 25th to-the son of 
_the maternal uncle, thus recognising -the 
order in which bandhus are named as indicat- 
ing the order of. succession. 
Vilagi which is also recognised authority 
‘in Sunthern India says in Pl. 595: “The 
bandhapas are exhibited in another law code 


in the order of their greater propinquity,’’. 


and proceeds to quote the same text of 
Vriddha Statapa which names the maternal 
aunt’s son before the maternal uncle’s son 
amongst Atma bandhus. It is strange, how- 
ever, that, though there is a discussion and 
n decision in placita 597 and 59S as to the 
_ precedence of Atma bandhus over Pitri 
bandhus and of the latter over Matri bandhus, 
` -there is none as to the order amongst . the 
bandhus of each class. Again in the 
-~ Vyavahara Mayukha, which is an authority 
in the Mitakshara school, though of special 
valne only in the Presidency of Bombay, it 
isstated after citing the text of Vriddha 
Satatapa: “Here t.e., (among these) the order 
of succession is that stated in the text.” Mr. 
' Mandlik adds a note that- this order applies 
` to the three classes aswell as to the several 
members of those classes. ‘These are the only 
references that we have been able to find 
to the question of the order of succession 
among the -bandhus of each class. There 
is, of course, the circumstance that the 
- text of the ancient law-giver, whoever he 


> 


The. Sarasvati 


- y," 
: decisive principle dictating a different order, 


‘fore the maternal unole’s son. 
_ accede to the -suggestion that the exigencies 
-of metre may have dictated the order. 


-application of such theories 
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was, has named the mother's sister's son 
before the maternal uncle’s son. There is a 
rule of the Mimamsa that effect should be 
given to the order in which persons and things 
are named unless the sense requires a 
different order: see Jaimintya Nyayamala 
Adhtkaran. In the absence of any 


the duty of the interpreter of the law is to 
accept theorder in which they are named 
as based upon some rule which they may be 
unable to discover or upon the mere tpse dizit 
of the law-giver. The three commentaries 
that have been referred to, vrz., the Smrithi 
Chandrika, the Sarasvati Vilasa and the 
Vyavahara Maynukha have stated no reason 
for placing the mother's sister’ g son be. 
We cannot, 


Tb 
may not be difficult to speculate and suggest 


“8 reason as it was attempted to be done by 


Mr. Ramachandra Aiyar that the mother’s 
sister’s son offers oblations to the same three 
maternal ancestors to. whom the deceased 
himself, offers while the maternal uncle’s son 
in offering oblations to his three paternal 
ancestors offers only to two who are common 
to himself, and the deceased. To this it may 
be answered that the offerings of the maternal 
uncle’s son are superior ‘because they are 
offered to paternal ancestors while thore that’ 
are offered by-the mother's, sister’s son are 
offered to maternal ancestors. It may also 
be that on the theory of propinquity which 
is the guiding principle in determining ths 
order of suceession accordmg to the Mitak.~ 


- ghara School, the mother’s sister's son is to be 


deemed to be nearer than the mother’s 
mother’s son, for while custom sanctions the 
marriage of the mother’s brother’s daughter, 
it has not countenanced the marriage of ihe 
mother's sister's daughter. But we cannot 
regaid-such speculations as the above as a 
basis for judicial decisions, for the logical 
is sure to land 
us in difficulties from which it will be im- 


| ‘possible to escape. 


Among the English text writers on the 
Hindu Law, „West and Buhler in Vol. I 
page 134 say: “the rule as to the nine specified 
bandhus may be expressed thus. A man’s 
own bandhus are the sons of his own paternal 
aunt and of his ‘maternal anunt and 
ancle, The same relatives of his 
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fatlier aré his bundhus” The: same relatives 
of his ‘mother äre hér bandhis Thay succeed 
in the order” in ’ whidh ” ‘they have been 
enimerated.” 
the “order of suééession Yeferred to is in 
rélatiot to the} nine specified bundhus. Golap 
Chandra Sirkar Sastri lays down three rales 
As governing Cases” of competition between 
baidhus:' 

(1) The nearer in degree on whichever 
side j is ta be preferred to onè more remote. 

` (2) Of those equal i in degree one related 
on the father’s side is to be preferred to one 
related on the mother’s side. - 

(3) When the side is the same, the circum- 
stanoó of ong being related to a male ánd 
another toa female makes ‘no difference.” 
Applying the last of these.rules to the 
presént case it is difficult to Bay in 
whose favour the author would decide 
the priority—the mother’s sister’s son or 
- the maternal uncle’s son. Perhaps there 
being no. inferiority in consequence of 
his mother’ s sex, the author might accept the 


order in which the mother’s sister’a son is- 


named as determining his precedence. Two 
other well-known ‘writers, however, oi the 
Hinda Law, namely Bhattacharya (at 
p. 460) and Sarvadhicari (ab pp. 700 
and 716), have given precedence to 
thé maternal uncle's son over the 
mother’s sister's son. They have both 
elaborately discussed the - principles deter- 
mining the order of succession among bandhus. 
Baut their views have been strongly criticised 
by Mr. Golap Chandra Sirkar (pp. 48—54 
and 65—76). Oné obvidus criticism of the 
views of those eminent writers is that they 
conflict with the explicit pronouncement of the 
. Mitakshara that all Pitiri badhus are post: 
poned to the Atma bandhus. ° Both according 

to Sarvadhicari and Battacharya, the paternal 
srantitather’s sister's son and the sister’s- sori 
of even more distant paternal ancestors 
wouldcome in before the Atma bandhus expirte 


'. materna. It is also to be remember ed-that the 


theory of thereligious efficacy of oblations has 
coloured their judgment in" a mat ter which 
falls to be determined under the Mitak«hara 
principle of propinguity. The theory of 
spiritual oblations has really no place in the 
Mitaksharn scheme of succersion. 

. The definition of Supmdain “the Achara 
Kanda of the Mttakshara entirely repudiates 
the notion of connection by spiritual offerings. 
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Tt is also expreasly there atated: “ Wherever’ 
the term S- pinda i is used -there, directly or 
mediately, connection with parts of one ‘body 
is to be understood. r See -Gilap Chandra 
Sirkar Sastii’s Hindu Law, pp. 58 and 359. 
Again in Chap IT. section 3,Versé 4, Vignane- 
sware reiterates his view as to propinquity 
being the sole goveriing principle thus: “nor 
is the claim in virtue of propinquity restricted. 
to Sapindas but on the contrary it appears 
from this very text that the rule of propinguity 
is effectual without any eareption in the.case of 
Samanodhokas as well as other relatives when 
they appear to have a claim to the auccession. 2 
In the face, therefore, of these distinct 
pronouncements it is difficult to, decide the 
question under consideration on any theory of 
superior religious eficacy. In the’ very text 
as to the succession of cognate kindred, Chap. 
II, section 6, Pl. 2, Vignaneswara begins -by 
saying: by reason of mere afinity the cognate 
kindred of the deceased are his successors in 
the first instance” ; Bes also Mayne sec. 579. 
It is plain ona eensideration of the foregoing 
references that the Mrtzkshara pays no atten- 
tion to the theory of funeral oblations. See 
the remarks of the Privy Council in Lallubhat < 
Bapubhat y. Oassibat (3) and of Kriox, J. in 
Nub Singh v. Sarafraz Kunwar (4).The Virami- 
trodaya which is an authority in the Benares | 
“School bases its rales of succession on 
considerations of  propinguity though the 
cuipacity to confer spiritual benefit is some- 
times referred to asa farther ground of support? 
see Suba Singh v. Sarafrazs Kunwar (4) and 
Sircar’s Viramitrodaya pp. 186 and 194.. It 
must, however, be admitted that the Privy 
Council and the Madras High Court have 
occasionally adverted to considerations of the 


. religious efficacy of oblations as a factor 


in. determining the relative priority of 
competing claimantr to succession; see 
Bhyah Rum Singh v. Bhyah Jobraj Singh (5), 


A[uttusamt y Muthukumarasamty (1). Balu. 
samt Pandithur v, Naayara Rou (8). 
Indeed Mr. Justice Muthuswami Aiyar in 


Muthnsamt v. Muhukumarasamt (1) formu- 
lates hie- conclusion at page 80 thus: “As 
between bundhus of the rame clasathe spiritual 
benefit they confer upon the prepositus iR ar> 


statedinViramitrodayaa ground of preference ” 
(8) 6 B.110 at pp. 118, 121, 7 0. L. R. 445; 71. AÀ. 

212. ; 
(4) 19 A 215 at pp. 224, 226, T" 

= (5) 13.M-I. A 878 atp. 892. - - 
(6) 20 M. 342 at p. 343. < 


t 
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As: “pointed ont bya us, however, theViramitro- 
daya-rnays at page 194: 
. pinquity is alone the criterion of succession. 4 
Whatever may be the true position of the 
Viramitrodaya, it cannot outweigh, so far as 
the Southern Presidency is concerned, the 
distinct ` pronouncement _of the M'takshara 
itself as to propinquity being the sole tert of 
succession and theexpress statement of the 
- order contained in the Smrithi Chandrika and 
the Sarasvali Vilasa. Our attention was 
draw to the observations in Bolnsamt Pandr- 
thar v. Narayana Ruu 
‘the propriety of introducing considerations of 
religious benefit in some cases. Assuming 


they are well founded they are open to the- 
same rem:tks that we have made as regards 4 


- Mr. Justice Muthuswami Aiyar’s dictum in 
Muthusamd yv. Huthukunarisam (6). Tirum’ nla- 
chartar v. Andalammal (7) was also relied on for 
the view “that all other, considerations 
being: equal, the claimant between whom and 
his stem there intervenes only one female 
link may: legitimately be preferréd to the 
claimant who is separated from the stem by 
two euch links.” Thia observation may no 
doubt apply to the present case: But the 
important qualification of ‘ ‘all other consider- 
.ations being equal” exclades the operation of 
ihe rule, for express authority of the Smrithi 


` Chandrika, the Sarasvati Vilasa, and the. 


Vyavahara Mayukha mast be given effect to. 


The question has sometimes been discussed 
as to the pluce of bindhus not named in the 


list of Satatapa. Ithas been argued that. they ` 


- should all come in only after the enumerated 
bindhus. Bat this. view has heen rightly 
“ negatived in Gunesh Ohunder Roy v. Nil Komul 
Roy(8)in the case of the sister’sson as against 
the mother’ a sister’s son and in Mohandaé v. 

Erishnabat (9)in the case of the maternal uncle 
ag against the mother’ s sister's son. It is 
_ obvious that the-decision in these cases was in 


favour of the person of greater propingnily. - 


Whatever might have been the reason for 
naming only certain of the bundhus there can 
be no‘ implication that. they have all. priority 
over others unnamed in the text. Bunt the 
introduction of the maternal uncle and the 
sister's son into the liat of bandhus, RO AR to 


effect: a breach in the order of persons named | 


(7) 80 M. 406; 17 M. L J. 285; 2 M. L. T. 867. 
(8) 22 W. B. 264, _ 
u (9)-6-B.59%- 7. -7 
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ia no reason for repudiating tlie notion of order 


nmongst the persons tater se who have been 
named. 

We are, therefore, inclined to hold that the 
mother's sister’s son should be preferred to 
the maternal ‘uncle’s son. In rejecting the 
notion of superiority by feason ofthe religious 
efficacy of oblations we have felt ourselves 
more at liberty in this case in consequénee of 
the fact that the parties to the suit are Jains 
and that though the Hindu Law is prima facte 
held applicable to them, its religious develop: 
ments should’ not have unrestricted operation; 
see Mayne, section 516. 

The second appeal i is dismissed with costa. 

~ Appeul dismissed. 


ALLAHABAD HIGH COURT. 
Ssconp Cryin APPEAL No. 729 oF 1908. 

; Jannary 10. 1910. 
Present: Mr Justice Karamat Husain. 

` Pandit UMADAT— Derevpaxt— 

APPELLANT 
versus 

s Musamamat BHAGWAN DET AND ANOTHER 


— PLAINTIFF AND DEFRNDANT—R ASPONDENTS. 
Hindu Law—Alienation-- Widows power—Giji— 
Spiritual benefit ofher own soul— Legal necessity —Trans- 
fer of amall potion of ner husband’, estate —Daughter—- 
Newt reversioner—Right to sue to set aside an alienation 
A daughter according to Hindu Law is the next 
reversionst. 
‘ Ishuar Narain v. Janki, 15 A. 182, followed. 
| As guch she 18 entitled to sne to set aside a gift 
made by her mother of her father’s property 
Rani Anand Kunwar v. The Court of Wards, 6C. 764, 
followed. 


A widow cannot alienate by way of gift even an 
insignificant portion of her husband's property for 
the benetit of her own soul. 

Fuian Rai v. Jai Narain, 4 A. 482, followed. 

Second Appealfrom the decision of the 
Additional Judge.of Meerut, dated the: 30th 
April, 1908. 

Mr. Horibans Sahar, for the Appellant. 

Mr. J. Phani (for Dr. Satish Chander 
‘Baneijt), for the Respondents. 
 Judgment.—Musanmat Bhagwan 
Dei danghter of Hardeva Sahai, instituted a 
suit for a declaration thata deed of gift of n 
honse, dated the 1Cth October 1905, executed 
by defendant No. 1 in favour of defendant 
No. 2 and a sale-deed, dated 23th June 1907 
executed by the defendant No. 2 in favor of 
defendant No. 3, were null and void so far as 
they affected the interests of the plaintiff. 


4 
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The defence with which I am concerned 
with i isthat the property in suit being an 
insignificant part of the estate which the 
widow got from her husband by succession, 
the alienation was valid and that the transfer 
was made for the spiritual benefitof the hus- 
band and the widows. 

The Court of firstinstance.decreed the claim 

for the declaration that the deed of gift and 
‘the deed of sale sofar as they were prejudi- 
cial to the plaintiff’s rights werenulland void; 
the restof the claim was dismissed. The dearec 
of the first Court was confirmed by the lower 
appellate Court. That Court found that the 
gift was for the benefit of the widow’s soul 
and not forthe benefit of the soul of the 
husband. The defendant, Uman Dat, has 
preferred a second appeal to this Court. Two 
points are ar gued by the learned Vakil for 
the appellant. 
. The first is that the daughter i 18 not entitl- 
ed to sue, she not being a next reversioner. 
In Ishwar Narain v. Janki (1) a danghter is 
described as the next reversioner. 
bound by that ruling whatever my own view 
on the point may be. As the next reversioner 
the daughter is entitled to sue. See Ram 
Anand Kunwar v. The Uourt of Wards (2). 
I am, therefore, of opinion that the plaintiff 
was entitled to sue.” The second plea taken 
by the learned Vakil for the appellant is that 
the gift being of a small portion of the pro- 
perty inherited from her husband and being 
. for the spiritual welfare of her soul is 
valid. In the case of Puran Rat v. Jas 
Naratn‘(3), the learned Jadges who decided 
that case remarked: “The point is now covered 
by authority that acts of alienation calenlat- 
ed to be religious benefit and efficacy to the 
` widows, or to any person’ other than the 
deceased owner, will not jastify an alienation 
of any part of the property in the hands 
ofthe widow.” That ruling is binding on 
me and I hold that the fact that the property 
gifted by the widow formed a very small 
portion of the estate does not entitle her 
to alienate it for the benefit of her own soul. 

The result is that the appeal fails and is 
dismissed with costs., 


Appeal dismissed, 
(1) 15 A. 182. 
(2) 6C.764 at p. 772. 
(8) 4 A. 482. 
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ALLAHABAD HIGH COURT. 
` Execution Sxconp Civit APPRAL No. 771, 
or 1909. 
January 19, 1910. 
Present:—Mr. Justice Tadball. 
SAMODH DHAR DUBE AND ANOTHER— 
pee nO es 
versus 
BHULADHAR DUBE AND ANOTHER— 
OBJECTORS- —RE8PONDENTS. 

Civil Procedure Code (Act XIV of 1882), a. 108—Ex 
parte decree against some defendants— Decree one and 
indivisible-—Ex parte deci ee set astde—Decree set aside 
an tts enterety. 

Ina suit for sale on the basis of a mortgage, some 
of the defendants did not appear while the rest con- 
tested the claim. Finally a decree was given against 
all the defendants, it being 62 parte against those who 
had not appeared. On the latter’s application the 
és parte decree was seb aside and on rehearing the suit 
the Court restricted itself to the case of the defendants 
at whose instance the ea parte decree had been set 
aside. Ultimately a decree was passed against all 
the defendants, and within three years of the last decree 
the decree-holder applied for anorder absolute. The 
defendants, against whom the first decree had been 
passed after contest, coatended that the application 
was barred as more than three years had elapsed 
from the date of the original decree against them: 
Held, that the original decree being one and in- 
divisible was set aside in its entirety, and that the 
decree-holders’ application, therefore, was within 
time: Held further, that the word ‘decree’ in section 
108, Civil Procedure Code, meant the whole decree 
made inthesuit and thata decree could notho set 
aside in part. 

Bhura Mal v. Har Krishan Das, 24 A. 883, Gouri- 
Sahai v. Ashraf Husarn, 20 A. 628; A, W. N. (1907) 
204;4 A. L. J. 552; Mahomed Hamid Ullah v. Tahur- 
un-nisea> 25 A. 155; 1 C. W. N. 652, referred to. 

Execution second appeal from the deci- 
sion of the Subordinate Judge of Gorakhpur, 
dated the 6th of May 1909. 

Mr. Durga Charn Banerji, for the Appel- 


lants. 

Mr. J.'N. ChoudArz, for the Respondents. 

Judgment.—tThis is a decree-holder’s 
appeal: The facts of the case are as follows:— 
A. snit for sale on the basis of a mortgage ‘ 
was brought against three sets of defendants 
(1) the heirs of the original mortgagor, (2) a 
puisne mortgagee,(3) transferees of a portion 
of the property from the original owner. The 
puisne mortgagees and the transferees and 
one of the heirs of the mortgagor contested 


. the suit and finally a decree was given 


against all the defendants (ee parte as against 
those who had not appeared). An order 
absolute was obtained on January 3rd 1905. 
Some of the heirs of the mortgagors who hàd. 
not appeared to contest the snit applied. to 


~ 
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the Court-under section 108, Civil Procedure. 


Code of 1882, to set aside the 64 parte decree. 
The Court of fmt instance rejected the appli- 
cation but on appeal the appellate Court on 
27th April 1905 ordered the ea parte decree 
to be set aside, the suit to be restored to 


the original file and to bere-heard. The 


Munsif re-heard the suit restricting himself, 


~. however, to thé case -of the mortgagora, who 
- had obtained an- order in their favour fora, 


hearing. Finally he passed a decree on 5th 
July 1905 as against all the defendants “in 
favour of the ‘plaintiffs. The decree-hdlder 
has now Within three years of the date 
applied for an order absolute. The defendarts 
who contested the claim at the first trial 


` 6bjected that the application was barred by 


'. limitation on the ground thatthe decree of 5th 


July 1905; was.not a decree against them 
and that a period of more than three years 
had elapsed from the date of the original 
decree. The Court of first instance tejected 
the objection. The lower appellate Court 
holding that the decree of 5th July 1905 
did not affect the objectors in any way and 


apparently on the ground that the present 


application was made more than three years 
from the ‘original decree passed - in thé case 
has allowed the ‘objection ‘and set aside the 
order of the first’ Court. On’ appeal it is 
gontended that the original decree was one 
and indivisible and could not beset aside in 
part, thdt’the ordér setting aside the decree 
set it aside as a whole against all the defen- 


- dants and that. the .second decree of July 


5th, 1905, wa- a complete and full decree 
against all the defendants in the case and 
the decree-holder is. entitled to an arder 
absolute in respect thereof. In my opinion 
the. ‘contention is ‘sound. In the case of 


Bhura Mal vy. Har Kishan Das (1), it was. 


distinctly held. that when a .decree is one 
and, indivisible, it must be set aside in its 
entirety or not at all, although the appli- 
cation ‘to set-aside the decree may be the 
application of only one ‘of -the defendants. 
The decrees was obtained for-sale on the 


. basis of a mortgage. It was one, it was 


indivisible in every way and could, therefore, 


“be, set aside only in its entirety. To hold 


otherwise in the present case would be simply 
to.raise once more the diffloalty with which 
this Oourt had to contend in me case of 


~~ 
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Gauri Bahas” v. Ashfaq Husain (2). 
In that case there were two decrees and two 
orders absolute and the Court had to hold 
that the orders of 25th August 1900 and 
26th “ November 1904 operated as one decree 
for the sale of the entire mortgaged property. 
In thy opinion, the order of April 27th, 1905, 
setting aside the decree waa an order GENE 
it aside in its entirety; the decree of July 
Sth, 1905, is a decree against all the defen- 
dants and” the application for an order 
absolute brought within three years of the 
date is within time and the decree-holder is 
entitled to the same. 

In the case of- Mahomed Hamid Ullah v. 
Tahur-un-nissa Bibi (3), it was held that the 
word decree, in section 108 of Civil Procedure 
Code of 1862, meant the whole decree made 
in the suit. The provisions of Order 9, Rule 13, 


_of the new Civil Procedure Code fully show 


what has to be done in the case of -a decree 
which is one and indivisible. 

In my opinion, the order of the lower Court 
was ‘incorrect. I allow the appeal, set aside 


Pia 


“the order of the lower Court and re- instate 


that of the Court of fitst instance. The appel- 
lants will-have their costs throughont. 


Appeal allowed. 
O PA 628; A. W. N. (1907) 204; 4 AL J. 


WA Ah. agan, 10. W.N, 662. 
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ALLAHABAD HIGH COURT. 
First Orvi. Appaat No. 171 or 1908. 
January 12, 1910. 

Present:——-Sir John Stanley, Kr., Chief 
Justica and Mr. Justice Banerji. 


_LACHMT NARAIN SAHU—Davenpant— ~ 


APPELLANT 
Tersus 


Sheth ABDUL SATTAR AND ANOTHER— 


—~PLAINTIFFS—R#SPONDENTS, 
Interest Act (XXXII of 1839)-—Kapress agreement 
not to pay interest—Oourt’s discretion to award interest — 
‘Wawer by a party of an advantage conferred by law for 
his benefit. 

- A mortgage deed provided: “I agree and covenant 
in writing that I shall repay in foll the said loan 
without interest in three years” and “if I, the execut- 
ant, fail to pay the principal amount on the date 
promised, the creditors shall be at liberty to realise 
the principal amount due to them withont interest 
from the property” hypothecated. Held, that as there 
was an express agreement that no interest shall be 
‘charged on the mortgage debt, no interest could be 

owed to the mortgagee prior to the date of ine 
stitution of the suit, 


LACHMI NARAIN BAHU v. ANDUL SATTAR., 


. Thorei is nothing to prevent a party from waiving 
ór agrecing to waivo the benefit. or advantage of a 
: Jaw or rule made solely for the benefit or protection 
of the individual in his private capacity and which 


| may be dispensed with without infringing on any . 


‘public right or public policy. . 

First appeal from the decision of the 
Subordinate Judge of Azamgarh, dated the 
10th: March, 1908. 

Mr. Manned. Ishaq, for the Appellant. 

Mr. Ghulam Mujtaba, (with him Mr. Gokul 
Prushad), for the Respondents. 


p - Judgment. —The suit out of which 
this appeal has arisen was brought by the 
plaintiffs to enforce specific performance of an 
alleged agreement for the sale of certain 
‘immovable property, and in the alternative 
for the recovery of money allowed to be due 
to them on foot of two mortgage bonds, 
one .of.-the 12th of March 1892 and the 
other of the Ist of December 1896. The 
two -mortgage bonds were executed by 
Kandhaia Sahu, father of the appellant 
Lachhmi Narain Sahu. The plaintiffs al- 
leged that he (Kandhaia Sahu) agreed to sell 


them -half of the property Gomprised in the’ 


mortgages but failed to perform hir contract. 
The defence set, up was first as regarda the 
alleged sale that there warno contract of 
sale whatever entered into ‘between the par- 
ties, As to the bonds sued on, ib was al- 
leged that there was no consideration what- 
ever for the bond of ‘the Ist of December 
1896; and as to the other bond the defence 
was that ‘after the execution of the mar tgage 
an agreement was made between the parties 
-whereby the mortgagees entered into posses- 
sion, and received the rents and pr: fits of the 
property for the purpose of satisfying the 
mortgage debt, and that they did out of the 
rents and profits satisfy the entire debt. 


The lower Court found that there was no 
agreement for sale as alleged by the plain- 
tiffs and. dismissed the claim so far as regards 
the alleged sale. It also ionnd that -the 
consideration mentioned in the bond of the 
lst of December 189F was not paid and 
consequently the suit in respect of that bond 
failed. It also came to the conclusion that 
no such agreement, as was set up by the de- 
fendants for possession and receipt of the 
rents and profits by the mortgagees, was 
ever eutered into, and that as to the bond 
of the 12th of March 1892, the- plaintiffs 
were entitled to recover the principal sum 
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due- on it, as a interest - from the date of 
the bond. 

- The present appeal has been preferred by 
the defendant Lachmi Narain Sabu and.two 
grounds of appeal only have been discussed 
before us. The first is thatin view of the 
language of the hypothecation borid of the 
12th of March 1892 interest is not charge- 
able against the defendant. . The second’- 
ground is that the evidence conclusively ést- 
ablishes the nlleged agreement for possession 
and that the mortgagees entered: into 
possession of the property and received the 
rents and profits and satisfied thereont thd 
mortgage debt. i 

In regard to the first question, namely 
the question of intereat, the mortgage bond 
4 A of the record) con- 
tains the following | covenant on the part 
of the mortgagor. “I agree and covenant im 
Writing that I shall repay in full the. said 
loan without. interest in 3 years,” and later 
on after the hypothecation of the mortgaged 
property we find this passage: “If I, the’ 


_ execntant, fail to pay the principal amount- 


on the: date promised, the creditors shalt 
be at liberty to realise the principal amount 
due to them without interest from the pro- 
perty hypothecated in this document.” From 


this language we gatherthat the: agreement ~ 


between the parties was that interest should 
not be chargeable on the mortgage debt.” 
The Court below, however, gave the plaintiffs 
a decree for interest apparently relying upon: 
the provisions of Act No. XXXII of 189, 

This Act enables a Court, if ıt shall think fit, 

to allow interest to a creditor at-a rate ant 
exceeding the current rate of interest upon 
all debts from the time when sach debts be- 
came payable. In this case the mortgagee 
contracted himself out of the benefits of that 
Act by agreeing to the terms of the mort- 
gage to which wehave referred. There ig 
nothing to prevent a party from waiving or: 
agreeing to waive the benefit or advantage of- 
a law or rule made splely fur the benefit or 
protection of the individual in his private 
capacity and which may bedispensed with’ 
without infringing on any public right or 
public’ policy. Anagreement by a murtzagee 
to lend money without the reservation of in- 

terest ia not an infringement of any public’ 
right nor is it contrary to public polioy - 
Therefore, we think that in view of tho ex. 


_ 


kah 


= 
Lal 


“yola a KA 

- MATHURA PARSHAD v. MARTABI. l 
` preas contract of the- parties the Court below" 
ought not; despite the terms of the contruct, to 


have decreed interest in favour of the mort- 
gagees, We must; therefore, in regard to this 


~ 
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ee -amount go-to be .ascertained:up to the 
-lst of July next. Tbe parties will pay and 
receive costa proportionate to- failure and 
“succesr in‘both Courts. The costs: of this Court 


- 
wi 
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portion of. the deoree modify it, by allowing. will include fees on the higher scale, .” 


“interest on the -mortgage debt from the date 


-> of the institution of the suit only, namely, the 


Pi 


a 


llth of, March 1907. 
As regards the remaining question, the 
only evidence before us in- support of the 


allegation: thal the- mortgagees entered into- 


possession of the mortgaged property is that | 
-of several- witnesses -who alleged that they 


‘were progent when suchan,agreément was 
entered into. There is no writing or ddcu- 
-ment evidencing it. 
evidence of. these witnesses a number of re- 


ceipts for years ranging from _ 1897 to 1907 3-' 


which show thatthe rent was paid to wae 
“received by Shaikh Nasir Ali; who was 
the agent: of the mortgagor, Kandhaia Sahu 
or by him and Kandbaia Sahu himself. 
These’ receipts are either signed” by 
Nasir Alias agent of: Kandhaia Sahu, ot 
are signed by -both Nasir Ali and Kamn- 
‘dhaia,, In addition, to this, we have on the ’ 
-record extracts from a dastur dehi of: one of 
the villages’ in dspute, in which it is in 


express ` terms stated. that Dachmi Narain | 


“Sahu collected ` ‘the rents from the tenants 
cin. respect of the. entire holding. This 
village “paper is signed by Lachmi Narain, 
-who attested it before the Settlement Officer, 
on the 3rd of September 1902. “In view of 
this document and of the receipts, weight can 
not be given.to the evidence of strangers to ` 
the. parties, who deposed to the alleged ver- 
bal agreement. In addition to the receipts 


` gnd the dastur deki, there is also the. fact that 


‘the mortgage deed was not returned to the. 
mortgagor as would presumably have been 
done if the mortgage kad been asatiafied. 
Therefore, as regards this portion of the 
appeal itis withont force and fails. 

The result is that .we vary the decree 
of the Court below in the matter of interest: 


and allow interest on the principal sum due- 


at the rate of 6 per cent. per, annuum from 
` the llth of March 1907-only to the date of 
„payment. 


“We have ag against the — 


We direct that the amount due ` 


Decree varied. 





ALLAHABAD HIGH COURT. > 
Szconp Crvin Aperat No. 815 or 1908. ' 

< December 15, 1909. 
Fresent:—Sir George Knôt, Kr., Judge and 

Mr. Justice Pigott, 
MATHURA PARSHAD AND OTHERS — | 
PLAINTIFFS —- Å PPELLANTS ' 

"persis 

Mavis MAHTABI AND orners— « 


DeranDANTS—-RESPONDENTS. 
Hindu Law—Alienation— Ancestral  operty— Mother's 
power to alienate minor son’s ancestral estate 
‘ A mother bas no right to mo her minor 
son’s ancestral property withont `s lawful ‘neces. 
‘sity. - 
Second appeal from the decision of the 


District Judge of Mirzapur, dated the 15th of 
May, 1908. 


Dr. Tej Bahadur. Sapu, (with him Mr. 


Haribans Sahat), for the Appellants. 


Dr. Satish, ‘Chandra Baneiji, for the Re- 
spondents. 


Judgment.—This second appeal 


_ arises ont of a suit brought -by the two 


plaintiffs in whose favour Musommat Mahtabi 
now respondent and her son Bisheshar 
since deceased) executed a mortgage deed 
in favour of one of the appellants and hypo- 
thecated-in that deed as security two houses. 
_ The mortgage deed was registered on the 
Zist of September 1898. Subsequent to 
this, the -aforesaid Bisheshar deceased, 
‘Musammat Mahtabi and anothergon of Mahtabi 
Shankata Prasad, now respondent, executed 
a second mortgage deed in respect of one 
of thetwo houses, which were mortgaged 
under the deed registered’ on the 2lat 
September 1893. It is this particular house 
which is in dispute in the present case. 
With the second of the houses mortgaged 
in the first deed this appeal is not concerned. 
The respondents Nos. 3 to 6 in this appeal 


for principal and, interest shall be caloulated _represent the purchasers of this house on a 


‘accordingly , in the office and a deeree passed ` S#le; 


_which' took place in execution of a 


for thatam: ant and costa, if any, conformably decree obtained on foot of the second mort- 


to Order $4; Rule 4, of.the ‘Code of Civil Pro- 


gage and as to this last decree’ it is admitted 


ogdare, | - We. extend, the time for. payment of - that the appellants were no parties either to 


- 


~ 
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the suit or the decree. The present appel- 
lants seek to realise the balance of their ° 


mortgage money from this partiéular 
house. The respondents Nos. 3 to 6 contested 
the suit with BuCCOSS. The 
of ‘firat instanca has fozoad that Musim 
mat Mahtabi had no right to mortgage 
‘the property which was ancestral in favour 
of the appellants as ithas not been proved 
that there ,was any lawful necessity under 
which she conld-execnte that bond. She did 
not execute the deed as guardian of her 
minor sons, and Bisheshar who joined her 
in the execution of the mortgage deed was 
according to the Court a minor of 14 years 
of age at the time when the deed was executed. 
For these reasons, that Court held that the 
deed. in favour of the appellants was invalid 
and the property of the minor Shankata was 
not liable. The lower appellate Court has 
confirmed the decree of the first Oourt on 
virtually the same lines. In appeal before 
us it is contended that inasmuch as the 
mortgage deed on the face of it set out that 
the debt was being contracted for the 
maintenance and support of the minor -chil- 
dren, the suit should not have been dismissed, 
at any rate without an express finding as to 
whether the minors actually benefited under 
this deed or not. The question whether the 
‘minors might have been liable for the debt 
is quite a sephrate question and one apart 
from the question whether Musammat 
Mahtabi had authority to. mortgage the 
ancestral property under the circumstances 
of this case, and whether the deed as executed 
by her operates to create any legal charge. 
We agree with the learned Judge that it 
has not been shown that Musammat Mahtabi 
had any power to mortgage the property. 
This being so, the appeal fails and is dis- 
missed. with costs which in this Court will 
dneclude fees on the higher scale. 


Appeal dismissed. . 
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ALLAHABAD HIGH COURT. 
First Cryin ArPaaL No. 189 or 1908. : 
January 5, 1910. 
Present; —Mr. Justice Richards and 
Mr.- Justice Tudball. ; 
Pandit SADANAND PANDE— xe 
PLAINTIFF—APPELLANT ; 
versus an 
SYED ALI JAN AND otagas—Derunpayts 
— RESPONDENTS. l 
N W.P. and Oudh Land Revenue Act (IL of 1901); 
& 66, 86-—Cess—Faw held on private land —Priwate 
ma, ket-—-Toll— Market dues -- Right of proprietors ofland 
to realise. : 
The cesses mentioned in sections 56 and 86 of the 
N. W. P. and Oudh Land Revenue Act are rates levied 
as arule by the zamindar upon tenants and residents 
of villages. Therefore, toll or market du s levied by the 
proprietors of land, on which a fair is held, from persons, 
who attend the far for the purpose of buying and sgel- 
ling cattle or who put up their stalls during thefair are 
not cesses within the meaning of the said sections and 
consequently are not legal, inasmuch as any person 
is entitled to charge persons who of their own free 
wil and accord make use of his land for any purpose. 
Sukhdko Prasad v. Nehal Chand, 29 A.740,4A.L. J. 
728, A. W. N. (1907) 248, distinguished. 
First appeal from the decision of the Judge . 
of Ghazipur, dated the 15th June, 108. i 
Mr. O’Conor(with him Mr. Haribans Sahai), 
for the Appellant. 
Mr. Soraljt, for the Respondents, 


Judgment. —This appeal arises -out 


„ofa suitin which the piaintiff asks for a 


declaration that he was entitled to realize 
the income and profits of a certain fairjointly 
with the defendants in proportion to hisshare 
in the village., He further claims to recover 
the sum of Rs. 2,415-9-9, the amount which 
the defendants had wrongfully realized and 
converted to their own use. ‘The facts found 
by the Court below are shortly as follows.— 
The fair was established some years ago 
jointly by the plaintiffs and- the defendants. 
It was held on land which belonged to them 
jointly in certain proportions. So far as the 
findings of fact are concerned, we are 
in entire accord with the Court below; in fact 
the evidence as to these facts has been 


practically admitted by the respondent's 


counsel. The learned Judge, however, not- 
withstanding the finding of facts in 
favour of the plaintiff held that inasmreh 
ax there had been no sanction by Gov- 
ernment to the levying of tolls and 
market dues, their exaction was illegal 
and on this legal ground he dismissed the 


plaintiff's suit, It must be remembered that 


x 
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"no question arises between the alleged ownera 
‘ of the market and the persons who are called , 
npon to pay the market dyes, nor is there 
any question as to the rights of the ownera 
of rival fairs and markets. The defendants 
admittedly have. been collecting and recover- 
ing the profits. derived from the fair in 
question. There is no doubt that if the 
taking of market tolls and customs is illegal, 
the learned Judge was right in refusiig to 
make a declaration that the plaintiff was 
entitled and the only question we have to 
consider in the present appeal is whether or 
not the taking of market dues and customs 
in a private market is legal. 
The profits of the market are derived from. 
levying toll of so much per head upon, every 
beast bought and sold and also from persona 


- who are granted the privilege of putting up ` 


- stalls during the time the fair is held. 
Primi facie any person is entitled-to charge 
persons, who of their own free will and accord 
make use of his land for any purpose. Two 
' provisions of the Agra Land Revenue Act IIL 
of 1901 are relied on by the defendants as 


showing that the exaction of .market tolls- 


and dues is illegal.We have not been referred 
‘to any other enactment. Section 00 provides as 
follows :— 

“In the North Western Provinces all 
cesses which are [payable by tenants on 
account of the occupation of land -and which 
are of the nature of rent payable 1 in addition 
to the -rents of tenants orin lieu of which 
proprietory rights may be assigned under 
section 78 clanse. (b) shall be recorded by 
the record officer under the appellations by 
which they are known ana no cesses not so 
recorded shall be recoverable in any Civil or 
Revenue Court.” 

, The other section is section-86. Sub-section 
(1) is as.follows :— 

“A listno! all casses other than those 
referred to in section 56 levied in accordance 
“with village custom shall, if generally or < 
~ gpecially sanctioned by the local Government, 
be recorded by the Settlement Officer and no 
cesses not so recorded shall be recoverable 
' in any Civil or Revenue Court and no such 

‘list shall be altered or added to during the 
-currency of settlement.” 
‘ Tt can hardly be contended that the taking 


‘of the market-dues ın the present case comes, 


_within section 56. The dunes are not payable 
by tenanats as such at all, “They are payable `. 
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“by persons who come and use the land ingues- 


‘tion on fair days for the purpose of buying 


and selling. We do nət think that market 
dues can possiblly come under~section 83 
either. In the firat placa we feel the graatest 
` difficulty in holding that the m pies paid 
by’ the froquentors of markets ara “casses” at 
all. They are voluntary pixyments made by 
persons who are under no obligations what- 
ever to make use of the market unless they 
They are not levied in accordance 
with any village custom. We think that the 
, cesses mentioned in sections 56 and 83 of the 
Land Revenue Act are rates levied as a rule 


by the zamindar upon tenants and residents 


‚of villages. We may give a few examples. 
“A levy made by the giımindar for the 
karinda, ckhowkidar, the patwart would all be 
cesses. Probably if a simindar thought 


fit to establish a market and attempted to 


levy a rate upon the tenants and occupies 
for the upkeep of the market and the pay- 
ment ofthe market officials, this also would 
be a cess within the meaning of one or other of 
the sections. The learned Judge refers to the 
case of Sukhdeo Prasad vw. Nehal Chand (1). 
The point in question in the present appeal 
was not before the Court in that case. Some 
reliance was placed upon Reg. VIT of 1822. 
We think ib extremely doubtful that any of 
the provisions of the Regulation rendered 
the holding of private markets and the 
. taking of market dues illegal but even 
assuming that it did, we may point out that 
Reg. VII of 1822 is repealed by Act XIX 


-of 1873 so far as it relates to these provinces. 


The learned Judge very properly decided 
most of the issues of fact. There are, how- 
ever, two issues which still remain to be 
‘decided before the appeal can be fully dis- 
“posed of, namely, as to the amount realised 
by the defendanta and what proprortion of 
that amount the plaintiff is entitled to. We 
accordingly refer the- following issues to 
lower Court: 

(1) What amount was realised by the defen- 
ants in respect of the fair mentioned in the 
plaint and for the years therein mentioned? 

(2) How much of the amount so realised 
is the plaintiff entitled to ? 

The Court below .may, if it finds it neces- 
sary, take any additional evidence. to dispose 
of these issues. Upon the return of findings 


10 days will be allowed for filing objections. 
` (1) 29 A. 740; 4-A. L. J. 728, A. W. N. (1907) 248, 
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o The objections taken on behalf of the re- 
spondents fail and are dismissed with costa, 
< _ Case remanded. 


CALCUTTA HIGH COURT. 
Szoonp Crvin Appears Nos. 1459 anp 1781- 
- or 1908. 
December 22, 1909. 
Present:—Mr. Justice Mookerjee and 
Mr. Justice Teunon. 
PROSAD BHATTACHARJEE 
— PLAINTIFr—APPELLANT 
ak teTsus 
NIBARANTI DASI AND ANOTHER-— 


DEFESDANTS— RESPONDENTS. 

Bengal Tenancy Act (PILI of 1885), s. 82, cl. (a)— 
Decenntal periods to be distinct, 

The two decennial periods, mentioned in section 
82 cl. (a) of the Bengal Tenancy Act, ought to be 
entirely distinct and should not even partially overlap 
' each other. 


Appeal from the decree of the District 
Judge of Hooghly, dated March 26, 1908, 
modifying that of the second Munsif of that 
place, dated January 20, 1908. 

Babu Harendra Krishna Mukherji, for Babu 
Jadu Nath Kanjilal, for the Appellant. 

Judgment.—tThese are appeals on 
= behalf of the plaintiff in actions for enhance- 

ment of rent of occupancy ratyats under 

rection 30 clause (b) of the. Bengal Tenancy 

Act, on the ground that there has been a 

rise in the average local prices of staple 

food crops during the currency of the present 
rent. The. learned District Judge has 
calculated the enhanced rent on the basis 
of a comparison between the average prices 

during‘ the decennial period 1897 to 1906 

with those during the decennial period 1888 

to 1897. On behalf of the appellant it is 

argued that this mode of ‘calculation is based 
upon an erroneous: view of the scope and effect 
of clause (a) of section 32, ofthe Act. That 
clause provides that “where enhancement is 
claimed on account of A risein prices, the 

Court shall compare the average prices during 

_ the decennial period immediately preceding 
the institution of the suit with the average 
prices during such other decennial period as 
it may appear equitable and practicable to 
take for comparison. The learned Vakil for 
the appellant contends that the two decen- 
nial periods mentioned ought to be entirely 
distinct and should not even partially over- 
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lap each other. In our opinion this conten- 
tion is well-founded. No doubt, the langu- 
age used in clause (a) of section 82, taken 
by itself, may lend some apparent support 
to the contrary view taken by the Distriot ' 
Judge that there is nothing to show that the 
two decennial periods may not partially 
coincide, From an examination of the other 


_ provisions of section 92, it is, however, fairly 


clear that this was not the intention of the 
legislature. Clause (b) provides that the 
enhanced rent shall bear to. the previous 
rent the same proportion as the average 
prices during the last-decennial period bear 
to the average prices during the previous 
decennial period taken for purpose of © 
comparison, provided that, in calculating 
this proportion, the average prices during the 
later “period shall be reduced by one-third 
of their excess over the average prices during 
the earlier period. This provision makes it 
reasonably plain that the two décennial | 
periods are intended to be entirely distinct. 
In fact, if the contrary view were maintained 
the comparison might become valueless as a 
basis of calculation, because, if ib were per- 
missible to allow the two decennial periods to 
overlap to the extent of one year, they might 
be made to overlap to the extent of nine years, 


- In which event the object which the legislature 


bad in view would clearly be defeated. In 
the present case, the suit was commenced in 
1907 ; the decennial period ` immediately 
preceding the snit, therefore, covers the period . 


, 1897 to 1906, and the previous decennial period 


is from 1887 to 1836. But the learned District 
Judge appears to have compared the prices 
during the decennial period 1897 to 1906 
with those during the period 1888 to 1897, 
on the ground that the tenancy was created 
in 1897. In the view wetake of the true 
scope of section 32, this was not permissible. 

The result, therefore, is that these appeals 
must be allowed, the judgments and decrees 
of the District Judge set aside, and the cases 
remanded to him in order that the enhance- 
ment to be allowed may be calculated on 
the basis of a comparison of the average, 
prices during* two distinct decennial periods 
as explained above. 4 

The appellant is entitled to his costs of 
this Court in both the appeals. l 


` Appeals allowed: and 
cases remanded, 


Vol. VI 
RAMANATHAN OSETIYAR V. ANANTHANARYANA, 


. _, MADRAS HIGH COU RT.. l 
Oivi RISON Partition No. 233 oF 1903. 
December 8, 1909. 

Prasat :—Sir Ralph Benson’ Jadga, and 
Mr. Justice Abdur Rahim: 
A. RAMANATHAN CHETTYAR 
-PETITIONER 
versus 


P. S. ANANTHANARAYANA IYER 


- AND ANOTHER —RESPONDANTS. 

Religious Endowments Act ( XX of 1863), s. 18— 
Civil Procedure Code ‘(Act XIV of 1832), s. 622—Order 

, under s. 18 of Act XX of 1868—Rsvision by High Oourt 
—District Judge making enquiry on petition under 8. 18 
~~Material srregularity. 

An order passed by a District J ndge under section 
18 of Act XX of 1863 is not subject to revision by the 
High Court under section 622, Oivil Procedare Code, 
(XIV of 1882). 

In re Venkateswara, 10 M 98, followed. 

The District Judge has jurisdiction, ‘before passing 
orders under section 18 of Act XX of 1863, to make 
independent enquiry in regard to the facta contained 
in the petition and is not bound to act only ona bare 
perusal of the petition. , 
_ O. B. P. No. 20 of 1903, referred to. 


Petition under section 622 of the Civil 
Procedure Oode, praying the, High Court to 
revise the order of the Distriét Court of 
Madura, dated the 25th day of November 1907, 
in O. P. No. 381 of 1907. 


Judgment.—a preliminary objection 4 


is taken that theorder of the District Judge 
undersection 18, Act XX of 1863, is not open 
to revision under section 622 of the Civil 
` Procedure Code and reliance is placed on the 
case of Venkateswara, In re(1). The petitioner's 
Vakil contends that the District Judge acted 
illegally in the exercise of his. jurisdiction 
within the meaning of section 622 of the 
Civil Procedure Qodeinthathedid notgive his 
decision on a bare perusal of the application 
for leave to sue, but made some enquiry and 
received an affidavit from the Manager in reply 
to the allegations in the petition. No authority 
in support of this view is cited and we think 
thatit-is unreasonable.. Section 18 would 
afford no protection against improper suits if 
the Court would refuse leave only if the facts 
alleged in the petition did not disclose 
any cause of action, for any plaint which dis- 
closed no cause’of action would be rejected 
‘under the General Law of Procedure indepen- 


dently of the special provision in section 18.. 


Moreover the provision in section 19 of 
Act XX of 1863 that the Oourt before 
giving leave may order the re and 


— (1) 10 M. 98, ` 
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HAR LAL BAUT Y, JAI LAL RAUT. 
other temple authorities to file acaounts, 


‘negatives the contention of the petitioner's 
' Vakil. That contention has alsə been naga- 


tived in the recent unreported decision of this 
Courtin ©. R. P. No. 20 of 1903. 

The District. Judge, then did not act ille- 
gally in the exercise of his discretion, and no 
petition under section 622 Civil Procedare 
Code, lies (Venkateswara, In ve (1)). 

We dismiss this petition with costs. 

Petition dismissed. 





CALOUTTA HIGH COURT. 
Sacenp Orvic Arpgan No. 812 og 1903. 
‘ January 19, 1910. 

Present :—Mr. Jastica Holmwood and 
Mr. Justice Chatterjee. 


HAR wan RAUT AND ANOTHER— DEFENDANTS 


— ÅPPELLANTS 
veres 
JAL GAL RAUT AND avotaer—Pr AINTIFPS — 


RESPONDENTS. 

Consideration—Title-deed of plaintiğ—Right of 
stranger to impugn—Raght of defendant sued in eject- 
ment to impugn —Pleadings—Record-of-rights—Entry 
tn descriptive column—— Settlement Officer, power of, to de- 
‘clare jointnesatof tenants—Construction of document. 

Although a stranger cannot impugn the valdity 
of a title-deed on tho ground that no considera- 
tion passed, yet a defendant, who is sued in 
ejectment, can put the plaintiff to the proof of 
his title. 

The Bengal Tenancy Aot doas not authorize a Bet- 
tlement Officer to make any declaration as to tho 
joiutess or separateness of tenants in the column 
which, is set apart for their names. 

Therefore, where in the desoriptive colamn in a Ro- 
cord-of-rights it is stated that one J and his two ne- 
phows are the tenants “bdhissa brabar” : 

Held, that the expression dosa nob məm that 
the threes are the tenants in equal shires and 
that the nature of thé tenancy is changed into one 
of common tenancy, but only {means thatthe first 
name is the uncle’s and the following two names are 
the nephews’ and that there are only two shares in 
the jote and not threo. 


Appealfrom the decree ofthe District 
Judge of Darbhanga, dated February 22,1908, 
reversing that of the Munsif of Madhubani, 
dated August 21, 1907. ~ 

Babu Onindra ‘Sekhar Banerji, for T , Ap- 
pellants. 

Babu Lachm: Narain Singh, for the Re- 
spondents. 

Judgment.—tThis appeal arises out 
of asuit to recover possession of properties 
purchased by the plaintiff undera deed of sale 
from an uncle of the defendasts, 


ra 


” 


SHUGAN OHAND V, RAMJAS. 


The learned Munsif in the Court of first 
instance held that the whole transaction was 
mala fide and was nothing but'a hoax which 
“the plaintiff assisted by his irresponsible 

- -witnesses intended to bring into existence by 
” taking unfair and undue advantage of Jagat- 
man’s extreme old age and shattered state of 

n` health. The Munsif, therefore, found that 
the plaintiff’s title deed was-not proved and 
that he.was not entitled to recover posses- 
sion of the properties, and in view of that 
finding, the Munsif found it unnecessary to 
decide ths other issues. “But he expressly 
< gtated with regard to the other point, with 


which we are concerned i in this appeal, that - 


he had no hesitation in holding that the said 
- Jagatman was joint in mess and business with 

g defendants till his death. - 
; Now; the learned District Judge, on appeal, 
.  has-considered it sufficient for the purpose 
of setting aside these very strong findings, 
~- based upon a large amount of -evidence, to 
-hold that’ the defendants’ cannot impugn the 
-validity of the sale deed,on any ground unless 
. ‘they show that they were joint with their 
`~- wgnele.° Now, tobegin with, this is a proposi- 
‘ton which is gtated far too widely.- There 
is authority for the proposition that stran- ° 
ger cannot impugn the validity ‘of a title- ` 
deed on the ground ihat no consideration 
passed. But that a-defendant who is sued in 
“ejectment cannot put the plaintiff to the 
‘proof of his title is entirely a new proposi- 


tion, and that is what the finding of the- 


Isarned District Judge, would .amount to. 
= Then as tothe second point whether they 
were joint or separate, the learned Judge, 
.does not seem to have considered any evi- 
` dence except a rather ambiguous expression | 
i in the descriptive column in the recórd-of- 
rights where it ia stated that one Jagatman, 
son of Bacha Rant, and two people, Har Lal 
‘and Pithu Rant, sons of Debi Raut; are the 
tenants bahtssa berabar. The learned Judge 
‘says he musttake this to mean “in equal 
shares” andifso it would come under the ruling 
in Appoviers v. Rama Subha Atyan (1) and ke 
‘tantamonnt to a change in the nature of the 
-tenancy which woulc be a common tenancy 
We do not think that the words would bear 
any such construction, even if they appeared 
inthe column set apart for. the status and 


other. incidents of tenancy. But appearing . 


“as they do merely in the descriptive ao 
(1) 8 W. R. CP, 0.) 1; 11M. L-A. 7. 
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it seems to us obvious that they are merely 
intended to show that the firat name entered 


is the uncle’sand that ‘the following two |, 


names entered together are the nephews’ and 


- that there are only two shares in the jote., 


and not three. It does not seem that it is- 


. necessary to putany other construction on 
the words and it does not seem that the Ten- ` 


~ 


ancy Act would authorise a Settlement Officer 
to make any declaration as to the jointness 


or separateness öf tenants in the column . 
which is set apart for their names. There. :` 


is, however, other evidence, as it will. appear 


from the Munsif’s judgment, because he © 


says, on the strength of the oral and docu-. 
mentary evidence adduced by the’ defen- 
dants, I have no hesitation in holding that 


the said Jagatman was joint.” The District . 


Judge should have considered that ‘evidence 


and come to a careful conclusion upon it — 


whether the persons actually were joint or. 
‘separate. His judgment, as it stands, is of 


little value and we. must accordingly sét_- - 


aside the judgment and decree of -the lower 


appellate Court and direct the District Judge | 


~ 


to rehear ihe appeal and decide on the evi- — * 


dence, firstly, whether the plaintiff's title on his 


_~ 


deed of saleiaa good title and whether thetitle- 2 


deed was obtained by unfair and undue in: 
fluence from an old man in a shattered state 
of health, t.e., whether the transaction wasa 
mala fideor « bona fide one, andin the second 


place, the learned Judge must consider on the - 


independent testimony in the case whether 


` 


Jagatman and his nephews were separated 


within the purview of the Hindu Law. Hav- 
“ing settled these two points, the learned Judge 
will proceed to decide the oppen on his 
findings, 
Costs will abidethe result. 
: ` Appeal allowed; - 
< case remanded. - 


- 
EI ` 





ALLAHABAD HIGH COURT. 
Exgcution Seconp Civi APPRAL No. 986- 
or 1909. E 
‘January 20, 1910. 
Present:—Mr: Justice Tudball. 
 SAUGAN CHAND— Tronitn-HOLDER—- 
' APPELLANT | 
cersus ` 


RAMJAS— JUTOMENT-DERTGR— R Ef PONDERT. 
- Limitation Act (XV of 1877), Ech. HI, art. 179 (4)— 
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SHUGAN CHAND Y. RAMJAS. 


Applications by decree- holder to reject an objection, and 
to enamine witnesses, whether a step-in-aid of execution. 

In execution of his-decree, a decree-holder applied 
for attachment and-sale of certain property. A third 
person preferred an objection, and the decree-holder 


made two written applications, one to. eject the ob- , 


jections of the objector and, second to examine his 
(decree-holder’s) witnesses: Held, that both the appli- 
cations were applications to take steps-i -in-aid of execu- 
tion and were sufficient to save limitation within tho 
meaning of article 179 (4) of the second Schedule of 
the Limitation Act, 1877. 

Aly Muhammad Khan- v. Gur Prashad,6 A. 844, 
followed: ° 

Bhib Lal v. Radha Kishen, 7 A. 898, distinguished. 

Umesh Chunder Datta v. Sunder Narain Das, 16.C. 
747, Gobind Parshad v. Rung Ial, 21 O0. 23, 
referred to. 


Execution- second appeal fr om the decision 
of the District Jadge of Meerut, dated 
_ the 21st May, 1909. 

Mr. Nihal Chand, for the Appellant. 


Mr. Satya Chandra Mukerji, for the Re- 


spondent: 


Judgment.=tThis appeal arises out 
of execution proceedings. Both the lower 
Courts have held that the present-application 
for execution is barred by limitation. As 
far as it is necessary for the- purposes of 
this appeal, thefacts are as follows:—The last 
application for execution was made on the 
14th of June 1905 for attachment and 
sale of a certain house. - Objection was 
made by two persons to the attachment and 
sale on the ground that the property belong- 
ed to them and not to the judgment-debtor. 
On the 28th of June 1905, the Court fixed 
the 28rd of September for the trial of the 
objection. On ` the 23rd ‘September, the 
decree-holder ‘filed a written .reply and 
asked the Court to reject the objections. 
He also filed a second application asking 
the Court to receive and record the evidence 
. of certain witnesses whom he had brought 
with -him. The Court recorded the evidence 


and on the 25tlr of September held that the 


property belonged to the objectors and not 
to the judgment-debtor. It appears that 
-the objectors, who -were two ladies, subse- 
quently died and the property devolved on 
the -judgment-debtar ; whereupon on the 
22nd of September 1908, the decree-holder 
again applied for the AN ak and sale of 
the same property. The question is, whether 
the two applications of the 23rd September 
1905 are -applications made in accordance 
with law to a proper Court to take steps in 
did of the execution of the decree. In the 
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case of Ali Muhammad Khan v. Gur Parshad 
(1), it was held that “an application by a 
decree-holder in the course of an- investiga- 
tion into an objection to the attachment of 
property to have his witnesses summoned is 
an application within the meaning of article 
179 (4) Schedule II of the Limitation Act, 
1877.” That-ruling is, as the lower appel- 
late Court bas admitted in its judgment, 
decidedly in favour of the appellant’s case. 
For it is clear that ifan application to have 
the witnesses summoned is an application 
within the meaning of the article, an appli- 
vation to the Court to actually examine those 
witnesses is equally an application to it to 
take a step in sid of the execution. In both 
cases it is an application to a Court to do 
something to further the execution of the 
decree-holder’s-decree. But the lower Court 


-has held that this ruling has been overruled 


by the decision in the case of Shib Lal v. 
Radha Kishen (2). In this, itis quite clear 
that the lower Court is incorrect. In the 
latter case the plaintiff sued certain defen- 
dants and obtained a decree against some 
of them. “As against one defendant his suit 
was dismissed with costs. This latter defen- 
dant put into execution as against the 


‘plaintiff his decree for costs. The palintiff 


decree-holder filed an objection to that 


application for execution. The Court held 


that the offering of objections under these 
circumstances did not amountto an application 
to the Court to take steps in aid of the exe- 


_ cution of the plaintift’s decree. It is quite clear 


that the plaintiff in that case when he filed 
objections tothe defendant decree-holder’s ap- 
plication for execution was not attempting in 
any way whatsover to further the execution 
of his‘own decree. He was only attempting 
to block the execution of another person’s 
decree, which had really no concern what- 
soever with “his own decree. The lower 


-Court has further remarked in its judgment: 


“The principle that an objection raised by 
the decree-holder to objections raised even 


"by the judgment-debtor to the validity of a 


step in execution ‘taken by the decree-holder 
igs not an application in execution within the 
meaning of article 179 (4) Act XV of 1877, 
is farther laid down in Umesh Chandra 
Datta v. Sunder Narain Das (8). Itis very 
ginanti iri to follow the lower Court’s 


ak 
(2) 7A. 398. (3) 160 747, 
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reasoning. All that was held in the case 
quoted was that the mere appearance of the 
decree-holder by his pleader to oppose an 
application made by the judgment-debtor to 
set aside a sale in execution of decree was 
not an application, within the meaning of 
article 179(4), Schedule II of the Limitation 
Act, to take a step in aid of execution. All 
that that ruling lays down is that a mere 
appearance does not amount to an application. 
On the other hand in the case of (Gobind 
Parshad v. Rung Lal (4); it. was held: “an 
application by a decree-holder praying that 
a petition of the judgment-debtor to set’ aside 
the sale of property belonging to him should 
be rejected and the sale be confirmed, is 
an application falling within the meaning 
of article- 179 (4) of Schedule II of the 
Limitation Act XV of 1877 and application 
for execution.of thedecree, made within three 
years from such a former application, is- not 
barred.” Inthe present case, the decree- 
holder on the 23rd September 1905 made 
two clear and distinct applications to 
the Court, -first, to reject the objections 
filed by the two ladies, and, secondly, to 
examine his witnesses, who were present in 
Court. Both the applications were made 
in writing and are on the record. In my 
opinion they clearly were applications to 
ithe Court to take steps to which if the Court 
had acceded the execution of the decree 
would ‘certainly have been furthered. It is 
‘clear that the execution was blocked for 
thé time being by the objection raised by 
the second parties. It is clear that the decree- 
holder wished to remove that ‘block and he 
applied to the Court to take steps which if 
they had been taken would have removed 
the block and furthered the execution of 
the decree. The ruling in Ali Muhammad 
Khan v. Gur Parshad (1), mentioned above, 
was not overruled by that in Shib Lal v. Radha 
Kishen (2). In my opinion the second appli- 
cation of the 22nd September 1908, which 
was made within three years of the appli- 
cation of the 28rd September 1905 ia not 
barred by limitation. I, therefore, admit 
the appeal and set aside the order of the 
lower Courts.- The application for execution 
will be remanded to the Courtof first instance 
through the lower appellate Court in 
order that the execution may be proceeded 


(4) 210. 28, 
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with according to law. The apppellant will 
have his costs in all Courts. 
Appeal allowed. 





. ALLAHABAD HIGH COURT. 
Srooxp Civiu. APPRAL No. 307 or 1909. 
January 8, 1910. 
Present:—Mr. Justice Piggott. 
ABDUL AZIZ AND O0THERS— DRFBNDANTS—— 

APPELLANTS j 
versus 
Musammat AZIMAN Prairie — 


RESPONDENT. 

Civil Procedure Oode (Act V of 1908), s. 11—Res 
judicata—Previous surt for a share as hetr—Subsequent 
suit for marntenance—-Plea of res judicata whether can 
be taken in second appeal—Pleadsng-— Practice. 

In a previons suit the plaintiff claimed her share 
under the Muhammadan Law and repudiated a Will 
under which the defendants held exclusive possession. 
In a subsequent suit she claimed maintenance under. 
the’ Will: Held, that the subsequent suit was “not 
barred by res judicata , 

Mahomed Riasat ‘Aly v. Husain Bano, 21 C. 157; 20 
I. A. 155, followed. , 

Guddappa v. Trikappa, 25 B. 189; Sumut Rajah 
Moottoo Fsjaya Raganadha Bodka Gooroo Sawmy Peria 
Odaya v Katama Natchiar, 11 M. I. A. 60, 10 W. R. 1 
(P O.), distinguished. 


The plea: of res judicata can iis allowed in TAT i 
appeal although it was notteken in the first appellate 
Oourt. 

Kanhaiya Lal v. Suraj Kuari, 21 A, 446, Muhammad 
Temas v Chatter Singh, 4 A. 69, followed. 


Second appeal against the decision of the 
District Judge of Moradabad, ‘dated the 15th 
January 1909. 

Dr. Satish Chandra Banerjt, for the Appel- 
lants. 

Mr. Ishaq Khan, for the Respondent. 

Judgment. —In this suit, Musammat 
Aziman, daughter of Fazal Hussain, claimed 
from the defendants who were the heirs of 
Fazal Hussain, under a Will, arrears of main- - 
tenance due to her under the provisions of 
the said Will. She had previously brought a 
suit in which -she claimed a -share in the 
inheritance of herfather under the Mohamma- 
dan Law, and repudiated the Will under 
which she claims in the present suit. The only : 
point which has been pressed before me in 
this appeal is that the present suitis barred 
by the principle of res judicata. This plea 
was not taken in the first appellate’ Court, 
but I have allowed the claim to be argued 
before me, on the authority of the cases 
reported in Muhammad Ismail v. Ohatter 


2 


` Moottoo Vijaya Raganadna Bodha 


‘ease of 


| the present suit. 
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Singh (1) and Kanhaiya. Lal y. 
Kuari (2). ` 

On tho question itself, I was referred to 
two'cases, one of which, Srimut Rajah 
Gooroo 
Saromy Periya Odaya v. Katama Natchiar (8), 
is, in my opinion, only remotely applicable, 
while the other is the well-known case of 
Guddappa v. Trikappa (4), which represents 
what is perhaps the strongest view taken by 


Ca 


any- Indian High Cdurb regarding the ques- ' 
, tion of a plaintif’s right to claim in a 


second sulit a relief- previously claimed by 
him in another suit, though on a totally 
different ground. Even that case is in my 
opinion distinguishable from the one now 
“before me, on the ground that the main- 
tenance allowance, now the subject-matter of 
the present suit, is really quite a distinct 


‘thing ‘from Musammat <Aziman’s. share in 


the parental estate under the Mohamma- 
dan Law of inheritance. A case more- nearly 
applicable is, in my opinion, the Privy Council 
Mahomed Rrasat Ald v. Husain 
Bano (5). Iam satisfied. that tbe rule of 
res judicata does not operate as a bar to 
The appeal, therefore, 
' fails ‘and is hereby dismissed with costs 
including foes on | the higher scale. 

-Appeal dismissed. 


(1) 4 4.69. 
(2): 21 A. 446. 
(3) 11 M. L A. 50; OHH (P. 0). 
sree 189. > 
21 0. 157, 201: A. 165. 
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ALLAHABAD HIGH COURT. 
Execuriox Seconp CiviL APPRAL No. 518 or- 
1909. . 
January 19, 1919. 
"Present Sir George Knox: Krt., Judge and 
Mr. Justice Piggott. 
" CHOTEY SINGH— DEO0OREE-HOLDER— 
APPELLAXT | 
A VETS 4 
‘BSHWARI. AND: ` OTHERS—JUDGMENT-DEBTORS 
RESPONDENTS. 


e 
yo 
ra m 
i 


, Civil Procedure, Code (Act XIV of 1882), ss. on 


258—Agreement to give time—Transfer of Property Act 
(IV of 1882), ss. 88, 89-——Decree absolute—HEaecution— 


Limitation "Act (KY of 1877), Sch. H, art. 179 (4)— 


‘Application of decree-holder “under section 258, (wit 


, Procedure Oode-—-Btep-in-ard of enectition—Lamstation. 


A decree-for sale under the Transfer of Property . - 
Actis not capable of ddjustment under the provisions 


f section 257A of the Code of Civil Procedure, 1882. - 


| Kashi Pershad v. Bheo Sahai, 19 A. 186, followed. 
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Suraj ~ 


of December 20th, 1901; 
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A deoroe-holder’s application under section 258 of 
the Code of Civil Procedure, 1882, 18 an application 
to the Court to take steps in aid, of execution within 
the meaning of Schedule II, article 179 (4) of the 
/ Limitation Act, 1877 ~ 

Sujan Singh v. Hara Singh, 12 A. 859, Tanini Das 
Bandyopadhya v. Bishtoo lat Mukhopadhy, 12 C, 608, 
followed. 


‘Execution: second saa from the decision 
of the District Judge of Aligarh, dated 
the 10th of March 1909. 

Mr. G. W. Dillon, for the Appellant. 

Mr. Gulzart Lal, for the Respondents. 

Judgment.—This is a decree-hol- 
der’s appeal in an execution case; both Courts 
below have held the decree to be barred by 
limitation. A preliminary decree under 
section 88 of the Transfer of Property Act 
was passed on December 24th 1889, which 
was followed by a decree absolute for sale 
on September llth 1890. Various proceed- 
ings in execution followed, the decree-holder 
apparently granting extensions of time in 
return for part payment. “The . learned 
District Judge seems to have been under 
some misapprehension when he spoke of 
execution being “apparently barred by time” 
when a payment of Rs. 140 was certified in 
May 1899. It has been conceded before us 
in argument that the decree was alive and 
capable of execution when an application 
for the same was made on July 18th, 1901. 
This application. was pending, and sale has 
actually been ordered, when on December 
20th, 1901, the parties presented to the Court 
.and attested before it an agreement under 


- the provisions of section 257A of the former 


Code of Civil Procedure, Act XIV of 1882. 
According to this agreement the judgment- 
debtors were to pay Rs. 1,800 (a larger sum 
than was due from them a ndah the decree), 

but without further interest, and in certain 
specified instalments. The property was to 
remain hypothecated until the whole was 
. paid; and in case of default in the payment 
of any. one instalment, the decree-holder was 
to become entitled -to “execute his decree”. 

_ Payments under this compromise were perth: 
ed to the Court on June llth, 1904 and again 
on May 14th, 1906. Finally, the judgment- 


debtors having made default, the present 


application was made on May 22nd, 1908, 
The application is for execution of the decree 
absolute of September 11th, 18£0; but the 
‘decree-holder claims to execute the same 
subject to the terms of the agreement 
It is certainly 
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very doubtful whether he can do this in face 
of this Court’s ruling in Kashi -Pershad x~. 
Sheo Sahai (1), whereit was held that a decree 
for sale under-the Transfer of Property Acb 
was not capable of adjustment under the 
provisions of section 257A of the (ode of 
Civil Procedure. We were asked to recon- 
sider this raling, but it does not seem, neces- 
sary for us to do-so. It may be that the 
decree-holder is not entitled to enforce the 
agreement of December 20th, 1901, but that 
his decree of September lith 1890 is still 
‘alive and capable of execution according to 
its terms, due allowance being made for any 
payments since certified. We have to ‘decide 
at present only the question whether the 
Courts below were right in holding this 
„decree to be time-barred. The case depends 
on the provisions of article 179 (4) of the 
Second Schedule to the Indian Limitation Act 
(XV of 1877). We have not to decide whether 
the certifying of the agreement of December 
20th 1901 was a step-in-aid of execution. 
“There had’ been, as already pointed ont, 
an application for execution on July 13th 
1901; the decree-holder’s applications to 
have payment certified on June 11th, 1904, 
was within three years of this date, and the 
similar application of May 14th, 1906, was 
made within three years both of this latter 
date andofthe 22nd May, 1908, when execution 
of the decree.itself was again asked for. The 
question then narrows itself down to this: 
Whether the decree-holdér’s applications 
under section 258, of Act XIV of 1882, can 
be treated as applications to the Court to 
take some steps-in-aid of execution of the 
decree or. order. There are two reported 
cases in the appellant’s favour:— 

Sujan Singh v. Hira Singh (2) and Tarini 
oy. Bandyopadhy v. Bishtoo Lal Mukhopaday 
3 

The only distinctions which can be drawn 
against the appellant aré that in the former 
“ case the Court laid some stress upon the faot 
“that an application for execution was actually 


before the Court at the time when the pay- 
mont was certified, and that in the latter 


case the deeres-holder took the precaution of 
asking that an execution “proceeding which 
had been struck off should be restored to the 
file, and that the petition under section 
258, Civil Procedure Code, be “placed on the 


1) 19 A. 186, 
ta 12 A. 899. (3) 12 0, 608. 
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“is in favour- of the present appellant. 


{isio 


The ratio decidendi of this case 
It is 
pointed out that “the effect of the certificate 
is to satisfy the decree so far as-the sum 
certified is concerned.” It must be remember- 
ed that without such payment. being certifi- 
ed, on the application of one or other of the 
parties, it could not be recognized as a pay- 
ment by any Court subsequently executing 
the decree. An application by the deeree- 
holder under section 258 of Act XIV of 
1882, therefore, calls upon the Court to do a 
certain act which ipso facto satisfies the dec- 
ree to the extent of the payment certified, 


record.” 


- and without which the decree would not be 
‘satisfied to any extent whatever. 


We hold 
that such an application satisfies the require- 
ments of aricle 179(4) of the second Schedule 
to the Indian Limitation Act (XV of 1877), 
and that no sound distinction can be drawn 
between the present case and the case of- 
Kashi Pershad v. Sheo Sahai (1). ' 

We, therefore, set aside the orders of both 
the Courts below and direct the Court of first 
instanceto re-admit this application for execu- 
tion and to proceed with it according to- 
law. The -decree-holder will get his costs 
in this and in the lower appellate Court, costs 
in this Court including fees on the higher 
scale. 
Orders set aside. 
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CALCUTTA HIGH COURT. 
Seoonp Cryin APPRATL No. 1741 or 1896. 

- Jane 8, 1898. 

_ Present: =" Justice O’ Kinealy and 
Mr. Justice Gupte. 

ZAMIR MANDAL—DEFENDANT—ÅPPRBLLANT 
versus 
' TARINI CHARAN SINGH—Puatyrizr— 


RESPONDENT. 

Regulation VII of 1822—Tandloid and tenani— 
Landlord taking settlement from Government—Qabulyat 
taken from tenant before that—Tenant bound- by 
Qabulyat—Landlord not bound by rates recorded af 
settlement proceedings. 

Under Regulation VII of 1822 a Settlement 
Officer does not settle rents, but records the rates of 
rent existing in the village. 

The plaintiff took settlement of the chur from tho 
Government but before that he took a gabulyat from 
the defendant: < 

Held, that the defendant is bound by a terms of 
the yabulyat and the plaintiff is not bound by the 
rate fixed for each class of anl in the settloment 
proceedings, : 
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Appeal- from the decree of the District 
Jadge of Nadia, dated August 14, 1896, 


affirming thatof the Munsif of Kushtia, dated — 


January 2, 1896. 
F acts.—This i isa suit-for rent. 


under aregistered gabulyat executed by one 
defendantin the Plaintiff’ 8 favour. : 

The plaintiff is a malik of the riparian 
estate of which part of these chur lands was 
originally an integral portion and part, a sub- 
sequent accretion. Thelands had diluviated 


some 28 years ago, but reformed with accre- ` 


tions. The plaintiff took settlement of the 
chur from the Government in 1299 B. §.; but 
the gabulyat from the defendant was taken 
long before that, that is, in 1283 B. 8. 


The defendant admitted the execution of - 


the gabulyat, but mainly contended that the 
plaintiffs eemindart -right having ceased 
to exist by his taking. Settlement of the 
chur from Government for a term of 5. years 
from April 1892 to March 1897, the plaintiff 
was not entitled to claim rent from the defen- 
dant as zemtndar on the basis of the gabulyat 
which had become void by operation of law, 


but that the plaintiff might get rent only at 


the rate fixed for each class of land in the 
- settlement proceedings by We Settlement 
' Officer. 

The first Court held ihat the relation exist- 
ing between-the plaintiff and the defendant 


had not in any way been impaired by the fact - 


_ of his accepting settlement from Government 
_for a limited period, and that the defendant 


was liable to pay rent tothe plaintiff as re- 


served in the gabtulyat. 
On appeal the lower appellate Gust said: 
“The plaintiff; no doubt, accepted the settle- 
ment by executing’ a “abuh in favour of 
Government. This gabulyat no doubt provides 
that he should realise the rents from the ryots 
at the rates fixed by Government and pay the 


jama specified in it. This is a contract between 


him and Government, and-only the Govern- 
ment can enforce it against him if there be a 
breach of any of its conditions on his. part. 
The rydt must be bound by the gabulyat. 
which he has executed in favour of the plain- 


tiff before the settlement ‘proceedings were ` 


carried out, until the gabulyat be modifed or 
rescinded by the plaintiff. 


“Looking to paragraph 3 of the preambleand ` 


sections 4 and 9 of Regulation VII of 1822, it 
seems to me that the object of the Regulation 


INDIAN CASES. 


The. 
plaintiff seeks to recover arrears of rent: 


me 
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was to make a deliberate investigation of the 
facts anda full enquiry into and a careful 
settlement: of the existing rights and interests 
of all classes connected with the land and 
notto compromise in any degree private rights 
and privileges. If the Settlement Officer finds 
that there has been a mutaoal agreement 


- between the-zenundar and his ryot for the 


payment of rent at a certain rate, and if he 
finds that in pursuance of that agreement 
the ryot has paid rent at that rate for a 
series of years, ib would certainly be incum- 
bent upon him to record the rent at that rate 
as fairly demandable from the ryoés...... Tn 
the present case it does notappear that he had 
ever enquired into or knew of the existence 
of these contracts between the plaintiff and 
his ryots ........... The Regulation distinctly 
provides for the modification of the rates of 
rent in-cases where the Settlement Officer's 
enquiry was incomplete and not in accordance 


-with Law.—-See clause 7 ofthe preamble and 
` gection 9............ Now~what reason could 


the Settlement Officer’ have in this case for 


-not recognizing the gabulyate executed by the 


appellants in favour of the plaintiff?....... .. It 
is quite evident the enquiry of the Settlement 
Officer was‘not complete and the omission to 
give effect to the gabulyat was certainly il- 
legal. A contract entered into between 
private parties must-remain in force until 
rescinded or modified by them mutually.—See 
section 62 of the Contract Act,” 

- The Court dismissed the appeal. The defen- 
dant appealed to the High Court. 

Moulvi Serajul Islam, for the Appellant. 

Babi Sarat Chandra Khan, for the Re- 
spondent, 

JSudgment.—tThis is an appeal from 
a decision of the District -Judge of N adia, 
dated the 14th Agust 1896. 

The snit was for rent ona contract between 
the parties contained ina qgabulyat. After 
the gabulyat, but when, as the J udge finds, it 
was in full force (indeed he finds it is now in 
full force), the plaintiff got a settlement of 
land, and in that settlement the rates of rent 
fixed were those prevailing in the village. It 
has -always been the case under Regulation 
VIII of 1882 that a Settlement Officer does 
not settle rents but records the rates of rent 
existing in the village. The argument of the 
pleader for the appellant is this, that where a 
person takes a settlement from the Govern- 


ment at certain rates, he has not the power to 
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let the lands at any other rate but is bound. 
by the fixed rates: in short, he says that 
where rents are not settled, the ordinary 
rates recorded under Regulation VIII of 
1882 prevent any contract rates. That is 
a proposition which cannot be supported. 

The result is that the appeal is dismissed 
with costs. 

Appeal dismissed. 


(3.0 110 L J. 61; 140. W. N. 298) 
CALCUTTA HIGH COURT. 
Civit Rute No. 2687 or 1909. 

i August 10, 1909. 

Present: —Mr. Justice Mookerjee and 
Mr. Justice Vincent. 
SANKAR NATH PANDIT—Autction- 
PuRCHASER— PETITIONER 

versus ` 


MADAN MOHAN DAS—-JUDGMENT-DEBTOR 


— OPPOSITE PARTY. 

Hindu Law—Mitakshara-—Possession of member of 
joint family, nature of-—Oivil Procedure Code (Act V 
of 1908), O. XXL, r. 101—Oirtl Procedure Oode (Act 
XIV of 1882), ss. 102, 103, 278 and 283—Clawn, dts- 
missal of, without adjgudwation—Clamant not bound 
to bring regular suit—Bound by result of suit tf brought 
Dismissal of sutt for default—Res judicata— Decree 
for money agasnst father—Hvecutron—Attachment and 
sale of family property, legal 

A member of a joint Mttakshara family cannot 
affirm that he is in possession of any particular por- 
tion or share of the jomt property on his own account, 
and consequently he 18 not entitled to an order under 
R. 101, O XXI of the Civil Procedure Code, which 
restores him to possession of a specific share on the 
ground that he has been in possession of that share 
on his own account. 

Cooverji v. Dewsey, 17 B. 718, relied on. 

When a claim preferred under section 278 of the 
Qivil Procedure Code, 1882, has been dismissed with- 
out adjudication, it is not obhgatory on the claimant 
to bring a suit fora declaration within one year of 
the date of the dismissal of the claim. ` i 

Sardhari Lal v. Ambika Pershad, 151. A. 123; 15 C. 
521 and Kunj Behar v. Kandh Prashad, 8 C L.J. 863, 
followed. j 

But if he does bring sucha suit, he is bound by 
the result of the htigation commenced by him; andif 
the guit fails he cannot say that the suit was 
unnecessary and that its dismissal does not affect him. 

The dismissal of a suit under section 102 of the 
Code of Civil Procedure, 1882, does not operate in 
favour of the defendant as res judicata, 

Chand Kour v. Partab Singh, 15 I. A. 166; 16 C. 98, 
followed. 


‘ Bot, when read with section 108, it precludes a 
fresh suit in respect of the same cause of action. 

in execution of a decree for money against the 
father of a Mitakshara family, the decree-holder may 
attach the entire family property inclusive of the 
interest of hia son. 
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Muddun Thahoor v. Kantoolall, 1 I. A 321; 14 B. L. 
B. 187; 22 W, R. 56, Nanomi Babuasin v. Madan 
Mohan, 181. A. 1; 18 C. 21 and Jahur Mal v. Eknath, 
24 B 343,3 Bom. L R 822, followed f 

Kallappa v. Venkatesh, 2 B. 676, Dugappa v. Fenkata- 
ramanya, 5 B. 493 and Patıl Hari v. Hakam Chand, 
10 B 363, distinguished. i : 

When after such attachment, the son preferred a 
claim to get his interest released, but did not pro- 
secute it, and subsequently commenced a regular suit 
which shared the same fate, and then the auction 
purchaser purchased what the decree’holder intended 
to sell, viz , the wholeestate of thejoint family, the son 
cannot be allowed to contend that he was in possession: 
of a share of the property m his own right and is en, 
titled to be restored’ to such possession as against the 
auction purchaser. 


Rule against the order of the Sub-Judge of 
Alipure, dated May 15, 1909. : OG 

Dr. Rash Behary Ghose, Babas Jogesh 
Ohandra Roy and Girija Prosanna Roy Chow- 
dhury, for the “Petitioner, , 

Babus Mohendra Nath Roy, Surendra Nath 
Guha and Satish Ohandra Mukerji, for the Op- 
posite Party. me 


Judgment.—wWe are invited in this 
Rule to set aside an order made by the Court 
below under Order 21 Rule 100 of the Code 
of 1908. The circumstances under which the 
order in question was made are not disputed 
and may be briefly narrated. On the 25th 
March 1908 one Dinanath Das obtained an 
ex parte decree against Kali Prosad Das for a 
sum of over Rs.6,000. Onthe26th February 
1908 during the pendency of the suit he had 
obtained an order for attachment of the im- 
movable properties of the defendant and on 
the 15th April 1908 he applied for execution 
ofhisdecree. The properties werere-attached 
on the lst May following. Before execution 
could proceed further, the’ judgment-debtor 
applied under section 108 of the Code of 
1882 to set aside the ex parte decree. Thig 


_application was refused on the 27th July: 


Meanwhile on the 23rd June 1908 the infant 
son of the judgment-debtor, Madan Mohan 
Das, through his mother and next friend, 
Saraswati Dassi, preferred a claim to the at- 
tached property on the allegation that the 
property was ancestral, and belonged to a 
family governed by the Mitakshara law, that 
he was entitled toa half share therein, and 
that consequently the decree-holder was not 
entitled to proceed in execution against the 
entire property as the property of his judga 
ment-debtor. On the 4th July 1908 the Court 
rejected this application ander the proviso to 
peotion 278 of the Code of 1882, onthe ground 


~ 


‘ cution of his decree. 


~ 
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that the'claim had: been designedly and uun- 
necessarily delayed. On the 10th July 1908 
Madan Mohan commenced an action for a - 
permanent injunction to restrain the decree- 
holder’ from proceeding to sell the entire pro- 
perty. It was alleged in this plaint that the 
family was governed by the Mitakshara law, 
that the property was ancestral and did not 
- belong exclusively to Kali Prosad, that the 
. plaintiff was interested in a half share; that 
the debts contracted by his father were for 
immoral-and illegal purposes, and that con- 
sequently.the decree for money could not be 
executed against-the entire property, A de- 


-claration Was, therefore, sought that the 


property was not liable to be sold and a 
prayer was made not only: for a permanent ‘ 


H injunction but also for injunction pedente lite. 


“ The decree-holder defended the suit on the 
" ground that the family was not governed by’ 
‘the Mttakshara law, that the property was 


~ not ancestral, that the plaintiff had no interest 


therein, that the debts were contracted for 


| necessary family purposes by Kali Prosad, 


the head of the joint family, and that the 
decree-holder was consequently. entitled to 
attach and sell the entire property in exe- 
On there pleadings, 
eleven issues were raised of which the sixth 
Was as follows: ‘W Hethèr the debts contracted 
“by the pro forma defendant No. “2 (the father) 
“were for ‘izamoral purposes” ; the eighth issue 
was in these terms:— ‘Whether the proforma 
defendant: No. 2 was the karta of a joint 
Hindu family and whether he contracted these 
' debts as such for the benefit of the family. ” 
The ninth issue raised the question whether 
the minor plaintiff was legally liable for the: 
debts contracted by his father. During the 


. pendency of this suit, an application was made 
' for a temporary injunction to stay the execu- 


tion of the decree. This was refused by the 
Subordinate Judge on the 4th September,’ 
1908 and on appeal his order was affirmed by : 
the District Judge on the 19th September, 
On the 22nd September, the attached property 


> was sold by auction and was purchased by 


-Sankar Nath Pandit, the petitioner before 
this Court, fora sum of Rs. 5,500. On the 
380th October, the judgment- debtor applied to 
have thé sale set aside on the ground of fraud 
and material irregularity. under sections 244 
and 311 of the Code of 1882. This applica- 
tion, however, was not prosecuted, and onthe | 


18th February 1909- it wus dismissed for 
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default. Meanwhile on the 15th November 
1908, the suit brought by théson Madan Mohan 
for declaration that he was entitled to a half 
share in the property which was not liable to 
bé sold in execution of the decree against his 
father, came onfor hearing, andasthe plaintiff 
was nob in a position to proceed with the suit, 
it was dismissed under section 102. On the 


. 9th December 1908, an application was made 


under sections 103 and 623 to’ sot aside the 
order of dismissal and to revive the suit. On 
the 17th. April 1909, this application was 
dismissed on the ground that section 623 had 
no application as pointed ont by this Court in 
the case of Kotlaskh Mondol v. Nabadwip 
Ohandra Kar(1),and that; treated as an appli- 
cation under section103, it was obviously bar- 
In the interval, the sale 
had been confirmed, andon the 13th February 
1909 the sale certificate had been isaued to 
the auction-purchaser who obtained delivery 
of possession on the llth March. On the 
15th March Madan Mohanmade an application 
under Order 21, Rule 100 on the ground that 
he had been illegally dispossessed by the puar- 
chaser. On the 15th May the Subordinate 
Judge allowed this application and directed 
the applicant to be put into possession of a 
half share of the property on the ground that 
he was in possession ofsuch share, on his own 
account, when- the purchaser dispossessed 
him. The ‘legality of this order is in con- 
troversy in the Rule before us. 

On behalf of the auction-purchaser, it has 
been argued that the order was without juris- 
diction, first because, as pointed out in Oooverys 
Hirji v. Detsey Bhoja(2) no member of a joint 
Mitakshara family can predicate that he is in 
possession on his own account of a specific 
share of any portion of the joint family pro- 
perty ; and, secondly, because in view of the 
regular suit brought by the sonfordeclaration 
of his title, itwas not competent to the Court 
to make an order under Order 21, Rule 101. 
On behalf.of the son, the order of the Court 
below bas been sought to be supported on the 
ground that as the claim case was not tried on 
the merits, 1t was not obligatory upon him to 
bring a regular suit, that the dismissal of 
the regular suit under section 102 of the Code 
of 1908 does not operate as res judicata, and 
that it was quite open to the execution Court 
to determine thatthe son was in possession 
on his own accountofa share of the joint 

| (1) 20W. N.318. (2) 17 B. 718, 
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family property and to restore him to joint 
possession along with the auction-purchaser. 
In support of this view, reliance has been 
placed upon the cases of Kallapa v. Ventatesh 


Vinayak (8). Dugapps Sheti v: Venkutramanye . 


(4) and Pali! Hari Prenji vi Hakim Chand(5). 
After a careful examination of the arguments 


-addressed to us on both sides,- we are of 


opinion that the order made by the Court 


_balow was without jurisdiction and mast be 


discharged. 

It is manifest that the order of the Sab- 
ordinate Judge, in so far as it entitles the 
petitioner to be placed in possession of 
a half share of the property, is 
entirely erroneous. The case of Cooverji v. 
Dewsey (2) is an authority forthe proposition 
that no member of a joint Mztakashara family 
can affirm that he is in possession of any 
particular portion or share of the joint pro- 
perty on his own account. His possession is 
the possession of the family, and consequently 
he is not entitled to an order which restores 
him to possession of a specified share on the 
ground that he has been in possession of that 
share on his own account. Indeed the 
learned Vakil for the opposite party has not 
seriously contended the position that the 
son is not entitled to be restored- to posses- 
sion of any specific share, and he has suggested 
that the order of the Court below may be 
amended so ás to give the son joint possession 
ofan undefined share with the auction-pur- 
chaser of the property sold. Itis not necessary 
to consider whether this can be done in view 
of the principles indicated in the case of 
Cooverji v. Dewsey (2) ; such an order.is 
apparently contemplated in the case of 
Govinds Nair v. Kestva (6) which is 
treated as irreconcilable with Cooverje 
v. Dewsey (2) in Mancharam v. Fakir 
Ohand (7). It ig needless, however, to 
pursue this point farther, becanse as we 
shall presently show, in the events which 
have happened, the opposite party is not 
entitled to an order in his favour under 
Order 21, Rule 100. 

It may be conceded that when a ‘claim 
preferred under section 278 of the Code of 
1882 has been dismissed without adjudcation, 
it ig not obligatory on the claimant to bringa 
suit for a declaration, under section 283 of 

(8) 2 B. 676. (4) B. 493, 
~ (8) 10 B. 363. (6)8 M. 81, 

(7) 25 B. 478 at p. 492. 
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the Code of -Civil Procedure, within one 
year of the date of the dismissal of the claim 
[Sardhari Lal v, Ambika Pershad(8) and Kunj 
Behari Lal v. Kandh Prashad Narain Singh ~ 
(9)]. At the same time, there is nothing to 
prevent a claimant from instituting a suit for 
declaration of title and for an injunction 
against the decree-holder. If such a 
suit is brought and fails the claimant cannot - 
subsequently take up the position that the 
suib was unnecessary and that its dismissal 
does not affect him. Indeed, ‘if is not 
necessary fcr a person whose property has 
been attached in execution of a decree 
against another, to prefer a claim at all under 
the Code. He need not have recourse to the 
summary remedy. He may at once institute 
a suit for declaration of title and for an in- 
janction against the decree-holder to restrain 
him from proceeding with the execution. 
If he does go, he. is undoubtedly bound by 
the result of the litigation commenced by 


him, In the case before us, the son did 


institute a guit for declaration of title. He 
raised the question of the nature of the. debt 
contracted by hisfather, and expressly asserted 
that thosedebts were of an illegal and immoral 
character and could not be realised, out of 
his interest in the ancestral property. Issues 
were joined on this point. But there was no 


adjudication by reason of the failure of the 


plaintiff to prosecute his suit. What then 
is the effect of this dismissal ? No doubt, as 
pointed out by their Lordships of the 
Judicial Committee in Chand Kaur v. Partab 


Singh (10), the dismissal of a suit under - 


section 102 of the Code of 1882 is not 
intended to operate in favour of the defen- 
dant as res judicata. But when read with 
section 103,it precludes a fresh suit in 
respect of the same cause of action, referring, 
irrespectively of the defence or the relief 


- prayed, entirely to the grounds or alleged 


media on which the plaintif asked the Court 
to decide in his favour. Itis not necessary. 
for our present purposes to consider whether 
another action would be maintainable by tho < 
son against the auction-purchaser to. enforce 
his alleged claim to the property which has 
been sold. Itis sufficient to say_that under 
section 103 the sonis not entitled to bring 


a fresh suit in respect of the | cause of action 
ty A. 128; 15 C. 521, 
io 8 0, L. J. 362, 
10) 16 O. 98; 18 I A; 156. 
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~ which he alleged in the suit for- declaration , 
of.title and for injunction to prevent execu- 
‘tion, “In the: events which have happened, - 
as ageinsh -the 
_ bonsequenlty not-entitled to-allege that his 
interest in the property, if any, is not liable 
to be sold in execution of thé decree against 
the father. The deored-holder, therefore, was. 
quite competent to proceed with execution 
‘of his decree and ‘bring the entire property 
to sale, It is manifest that as aguingt the 


.auction-purchaser the son is no more entitled’ 


to contend thatthe entire property was 
not liable to be sold than ‘as against the 
'decree-hoľder. The-view we take is amply ` 
supported by the casè of Oooverji v. Dewsey - 
(2). Here, as in that case, in execution of 
a decree for.money'against the father, the 
-decree-holder attached the entire family 
property. He undoubtedly intended to 
proceed against the whole property and not 
- merely against the right, title and interest 
of the father. That this was the scope of. 
-the -execution proceedings is manifest from ~ 
the claim : preferred aud the subseqaent 
regular ‘suit. instituted by the son. That 
it-was competent to the decree-holder to: 
proceed against the entire property inclusive 
of ‘the ‘interest of the son cannot be question- 


-, ed in view of the decision in Muddun Thakoor 


v. Kantoolall (11), Nanom? Babuasin v. Modhun 
Mohun (12) and Jahur Mal y. Eknath (18). It 


_ was also open to the son to establish that the `- 
'+'debt was not binding upon him as it was of 


-animmoral-natare. The son commenced an 
‘action for this purpose and allowed it to be 
dismissed under section 102. Under these 
b; circumstances, itis difficult to appreciate how 
in the same proceeding the son can be per- 
mitted at a subsequent stage to re-agitate the 

same question and-to nullify the previous. 
orders. The. cases- of: Kalapa v. Venkatesh 
Vinayak (3), Dugappa Ihet; v. Rishnipa Sheti 
(4) and Patil Hari v. Hukam Ohand (5), are. 
all distinguishable on the ground that there 
the debt was contracted by a member of the 
joint’ Mtrtakshara. family and the persons 


whose: interests were ‘sought to be bound 


thereby were not his sons but his co-parceners, 
The substance of the matter, therefore, is that 


here the creditor ‘obtained a decree against_ 


the father for a debt which up to the present 


(11) 1 L A. 8213 14 B. L. R. 187; 22. W. R. 56. - 
(12) 13L A. 1; 18 0. 21. 
- (18) 26 B. 843; 8 B. L.B. 822. 
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decree-holder! the son is’ 


_ it is unquestionable that he did so. 


` shared the same fate. 


„~ Justify the sale.. 
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time has not been established tobe either 
immoral or illegal. The creditor was entitled 
“to enforce his judgment-debt against the an- 
cestral ` property to the extent of the whédle 


interest therein of the father andthe son. | In 


the execation proceeding which he initiated, 
The son 
put forward a claim to get bis interest released 
but did not. prosecute it. The son subse- 
quently commenced . a regular suit which 
The auction-purchaser 
has purchased what the decree-holder intended 
to sell, namely, the whole estate of the joint 
family. He is consequently entitled to posses- 
sion of what-he has bought, because he 
bought the whole of the rights of the family. 
The son was entitled to an investigation of 
the nature of thedebt in a suit of his own 
That sait has baen brought and through his 


-failtre to prosecute that suit, he has not estab- 


lished that the debt was immoral and could not 
Under these circumstances, 
it is difficult to appreciate how he can now ba 
allowed to contend that he was in possession 


_ ofa share of the property in his own right and 


is entitled to be restored to such possession as 
against the auction-purchaser. 
The result, therefore, is that the Rule must 


be made absolute, and the. order of the Court 


below discharged with costs. We assess tha 
hearing” fee in ie Court at five gold mohurs. 


Rule made absolute. 





+ - (80.11 0. L. J. 68.) i 
_ CALCUTTA HIGH COURT. 
Spconp Civic Arrear No. 1839 or 1900. 
July 3, 1903. 
Present: —Mr. Justice Banerjee and 
Mr. Justice Pargiter. 
CHANDRAMONT MOH ANTI—Devenpanz 
- APPELLANT 
VETELEE 


A 


í 


4 MANMATHA NATH MITTER—P tarntire 


; ~~~ RESPONDENT. 
“Kabulyat to Government—Agreement to recognize 
rights of under tenani as Pres sn settlement papsrs, 


. effect of. 


The plaintiff took settlement of some lands from 
the Government and stipulated in the gabulyat that 
he would be bound to-recognize the rights of inter- 


' mediate holders eto , recorded in the settlement papers: 


- Held, that even if any right had been erroneously 
recorded in the settlement papera, the plaintif would 
be bound to recognize the same.] 


= 
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Appeal from the decree of the District 3 of the gabuhat execnted by them in favour 


J ndge of Cuttack, dated’ June 95, 1900, of the. Government stipulated that they would 


raversing that of the Munsif of Kendrapara be bound to recognize the rights of the inter- ` 


‘dated January 4, 1900. ~ _ mediate holders, subordinate intermediate 
-Facts.— This isa snit for recovery of holders, raiyats,. sikm ratyats and other 
posssession of certain lands after a declaration tenants as mentioned in the settlement papers, 
that those lands form part of the khalisa landa That being so, they are bound to recognize 
of the plaintiff's revenue. paying estate and- the rights ‘recorded in fayour of the defen-, 
that the defendant has no right to the same “dant in this case in the settlement papers. 
as a tenant. - The Courts below were of opinion that if 
-Daring the course of a survey and prepara- any rights had been erroneously recorded in. 
` tion of record-of-rights, the Settlement Officer’ the. settlement papers, the- plaintiffs would, 
- recorded that the defendant was a thant occu- not be bound to.recognize those rights. That - 


‘pancy raiyat in respect of the disputed land. would have been so, if the only. ground: for `, 


The plaintiff brought this suit alleging thatthe the recognition of their rights had been the:. 
defendant was plaintiff’s servant and held the real existence, of those rights, but in addition ,. 
land as jagir, and as his services had been .to that ground which always: exists quite 
‘dispensed with; he had no right to retain pos- irrespective of the gabulyat executed‘by the - 
session of the land which has been resumed plaintiffs, the plaintiffs have fur ther contracted 


The defendant’s main contention was that with’ the Government to recognize all the . 


the plaintiff having accepted settlement -after rights that have been recorded in favour of 


` ‘the defendant had heen recognised as a tenant. , tenants.in the settlement papers. . That gives o. 


3ntherecord-of- rights, he could notnowsay that `> the rights recorded i in the settlement papers a 
‘the defendant was not a tenant, specially when basis quite independent of their real existence; ~” 
a kabulyat was executed on his behalf that he namely, a basis onthe footing of the contract , 
would respect the recorded rights of all tenants ‘entered into between -the plaintiffs and. 
~ shown in the settlenient records. f their lessor, whereby, whatevér the strength 

- The first Court dismissed the suit, but the of the rights may be; after they haye found 
lawe appellate Court- decreed it., The defen- | a placa in the record of the settlement papers, 


‘dent appealed. the plaintiffs are bound to recognize them. . 

- Babus” Baidyo Nath Dutt and Monmohun That being ‘so, the plaintiffs ere not 

Dutt, for the Appellant. . entitled to eject the defendant, and the decree 
Dr. Asutosh .Mookerjee and Babu: Narendra made in their favour must be seb aside and 
- ` Ohandra Bose, for the Respondent. ; this appeal decreed and. the plaintiffs’ suit. 


Judg ment.—in ` this appeal which dismissed with cogts in all the Céurts- 
arises out of a suit brought by the plaintiff: >. : 
respondent to recover khas-possession of - e Appeal decreed. 
certain lands npon ejectment of the defendant, . S gt i 
two points have been urged before us on behalf 
of the défendant-appellant, namely, first, that 





(s.c,11 0. L. J. 78.) 


the Court of appeal below ought to have held ~ ' 

that the suit was barrèd by limitation asit `- - CALOUTTA HIGH COURT. 
was brought more than one year after the, Muscevtanzous Civit Arrsan No. 187 
date of order of the Settlement Officer which i - = or 1897. 

was virtually sought to be set aside, and December 6, 1899. 


secondly, thatthe plaintiffs were bound by their 

`qabulyat to recognise the rights of ‘the dofen- Hill. l 

dantad a recorded tenant. MAONAGHTEN—OBECTOR—APPELLANT 
versus 


We are of opinion that the second contention 
must succeed, andthatitis, therefore, unneces- _SURJA PRASAD—Dscres- HOLDER — 
RBSPONDENT. 


-sary to remand the case for the determination | 

: Oivil Procedure Code (Act XIV of 1882), e. 273 : 
of the first, aremand which might othérwise Mortgage-decree whether decree for money. ) re 
have been necessary by reason of the materials A mortgage decree for sale cannot be fecarded ng 


on the record not being sufficient to enable 8 decreefor money within the meaning of section 
us to determine it. The plaintife i in paragraph 278 of we Civil Procedure ee 1882, 


` 
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Pr esent: -——-Mr. Justice. Ghose and Mr. Justice 
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irankan v, FURIA PRASAD, 


` Appeal from the’ order of the Sab-J ee of 
Tirhoot dated February 20, 1897. 

Babas: Sarada Ohàran Mitra, for the 
Appellant. 

Babus Umakahk Mukherji and Inanendranath 
Bose for the Respondent. 

‘Judgzment.—tThe respondent before 
us, Snrja- Prasad, obtained a decree for 
money against one Lalji Lal. The latter 
had obtained a. decree upon a mortgage 
"against one Sadik Ali on the 12th February 
1886. Surja Prasad, — in execution of his 
decree, obtained, in’ ‘the first instance, an 
ittachment of Lalji Lal’s decree against 
. Sadik Ali, and subsequently applied to the 
Court. that he might be substitutedin place 
‘of Lalji Lal as judgment-creditor; and 
allowed to execute that decrcs. This appli- 
cation was opposed by one Mr. Macnaghten, 
who, it would appear, has purchased a por- 
tion of the mortgaged premises in execution 
| of some other decree of his against Sadik 
Ali,.and his objection was upon the ground 
that the application of Surja Prasad, as 
made, was not authorized by the Code of 
Civil Procedure. — 

The Court’ below, jee “regard to the 
provisions of section 273 of the Oode of Civil 

Procedure, has negatived the objection of 
` Mr. Macnaghten, and allowed’ Sarja Prasad 
- to execute the decree obtained by Lalji Lal 
against Sadik, as he desired. The Sub-, 
ordinate J ados is of opinion that this decree 
is a money decree within the meaning of 
> gection 273 of the (ode; and he refers in 
support of his view to the case of Ashruf Aly 
‘Ohowdhry v. Net Lal Sahu (1). es 

The present appeal is by Mr. Macnaghten, 
impugning the oorrectness of the order of 
the Court below. 

' The case referred to’ by the Subordinate 
Jadge in support of the position that he has 
‘taken has been distinctly overruled by.subse- 


quent decision of a Full Bench of this Court in | 


the case of Kedar Nath , Raut. v. Kali Ohurn 
Ram (2). 16 is, however, fair to the Subor- 
dinate Judge bo say that the-decision of the. , 
‘Fall Banch was pronounced ‘subsequent 
, to the date of his order. Section 278 of the 

‘Code of Civil Procedure, or rather 

paragraph 2 of that section, to which the 
‘Subordinate Judge refers, speaks of a decree 


for, money passed by some other Court than 
(1) 20 O. 682. 
(2) 25 | O. 708; 20. W, N. 853. 
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the Court which passed the decree sought to 
be executed, and in such a case the holder of 
the latter decree might, by application fo 
the Court which made it, cause the said 
decree to be attached, and then apply to the 


other Court to execute it as if he were the 


decree-holder himself. In all other cases, 
namely, cases where the decrees are not 
decrees for money, the section (para. 3) 
allows an attachment being taken ont against 
such decrees; but it does not give to the 
decree-holder of the decree, sought to be 
executed, any other relief; and the question 
here arises, whether the decree obtained 
by Lalji Lal against Sadik Ali-is a decree 
for money within the meaning of section 273, 


. in respect of -which Sarja Prasad is entitled 


to ask that he should be allowed to execute it. 

“We are of opinion that the decree in ques- 
tion could not be regarded as a decree for 
money within the meaning. of that seetion. 
The deoree was a decree that was obtained 
under-the Transfer of Property Act. Section 
of that Act prescribes that: in the 
absence of a contract to the contrary, the 


mortgagee has, at any time after the mort- 


gage money has.become payable to him, and 
before a decree has been made for the redemp- 
tion of the mortgaged: property, or the mort- 
gage money has been paid or deposited as 
hereinafter provided, a right to obtain from 
the Court an order that the mortgagor shall 
be absolutely debarred of hisrights to redeem 
the property, or an order that the property 
be sold.” Section 88 of the same Act provides 
for the remedy given to thé mortgagee in a 
suit instituted under section 67, and it says 
that in sucha suit, “the Court shall passa 


` decree to the affect mentioned in the first 


and second paragraphs of section 86, and 
also ordering that, in default of the defendant 
paying as therein mentioned, the mortgaged 
property or a sufficient part thereof be sold, 
and that, the proceeds of the sale (after 
defraying ‘thereont the expenses of the sale) 
be paid into Court and applied,” as therein 
` provided. And referring to the decree itself, 


_we find that it is a decree simply for the sale of 


the property mortgaged to the mortgagee. No 
doubtthedecree declares the amount of money 
payable to- the -mortgagee, but the relief 
that is given to the mortgagee, in 
the event of the said money being 


- . not paid within the time allowed, is only an 
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order for sale of the mortgaged property. A 


mortgage is an interest in immovable pro- 
perty, although it secures thereby the money — 


lent; and in the same way when the mort- 
gageo- obtaina a décree upon his mortgage, he 
obtains a relief in.respect of the immovable 


property mortgaged to him. “And we may 


also here refer to section 99 of © the Transfer 


“of „Property Act, which prescribes that 


“when a mortgagee in execution of a decree 


, for the satisfaction of.any claim, whether’ 4 
arisirg under the mortgage or not, attaches 


the mortgaged property, he shall: not be 
entitled to bring such property to sale other- 
wise than by instituting a suit under section 
67 and he may institute such suit- notwith- 
standing anything contained in thé Code of 


Civil Procedure, section 43.” So that amort- ` 
gage claim cannot be ‘enforced unless -or until. 


a suit is brought, and-a decree obtained, in 
terms of the Transfer of. Property Act, and 


> when such @ decree is made, “all that the- 


. mortgagee is, In the frat instance, entitled: 


_ or against some other properly of his. 
decree with which we are now concerned is” 
not a decree of that character. — -o 


` to obtain is the sale of the mortgaged pro- 


perty though no doubt if the mortgaged pro- 
perty is exhausted, he may obtain a decree 


`. ‘under section 90 of the Transfer of Property 


Act for personal relief against the mortgagor 


The Code of Civil Procedure, in various 
sections, points out the distinction which 
exists between a money-decree anda ‘decree 
upon mortgage for sale of immovable pro- 


perty (sections 210; 254, 295 and 322 and. 


Forms Nos, 127, 128 |i in the 4th Schedule.) 
The view that we- have just expressed is 


Hawladar v. Krishna Bundhoo~ Roy (3) and 


“Ram Charan Bhagat v.Sheobarat Rat (4). | 


“Wpon these grounds we are of opinion 
thatthe decree obtained by Lalji Lal, and 


which Surja Prasad sought to execute could 


not be regarded as a decree for money wahan 
the meaning of section 278. . ` 
The result is that the order of the Court 


below is set aside, and the application for” 


execution as now claimed disallowed, with 


costs. Hearing fee five gold mohurs. 


Appeal allowed: 
(3) 25 0. 580; 2 ©. W. K. 118. 
(4) 164.418. 3 < 
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CALCUTTA. HIGH COURT. 
_ Orv Roig No. 1918 of 1909. -- 
August 5, 1909. 
; Present: MT, J ustica: Mookerjee and 
- Mr. Justice Vincent. 


_ 


Kumar RAMESWAR MALIA AND OTHERS- 


—~ PETITIONERS 
- CETsus 
"BHABA SUNDARI. DEBL—Orrosrre. 


< - Parry: 
` Owi Procedure Code (Act XIV of 1882), s. 2086 — 


Decree, amendment of-—Decree modified by appellate ' 


Court—J urisdiction of first Court to amend decree. 


. A Oonrt cannot amend a decree originally,made by | 


it and subsequently modified on appeal by consent of~ 


_parties in the appellate Court. - The application for 


amendment should be made to the appellate Court. 
Srigobind Singh v. Gangatrs Pershad, 6 ©. I J. 542, 
followed. 

Peary Mohan v. Mihendra Nath; 4 C. L. J. 586, 
Munisami Naidu v. Muntsams Reddi, 22 M.-293 ‘and _ 
Asma Bilt v. Ahmed Husain, 30 A. 200; 5 A, L. T: 584; `. 


'A. W. N. (1908) 109, referred to. 


“An appeal does not lie against an order of amend- 


- ment of a cecree, but an appeal lieg from an amended 


decree. 


- Menat Ali v. Amdar Ali, 9 c. W. N. 605, Visva- : 


‘nathan v. Ramanathan, 24 M. 646 and Brojo Lal v. Tora 
Prasanna, 3 0. L. J. 188, relied on. © 


Rule against the - order of the Sab-J adge .. 


of Burdwan, dated February 17, 1909. 

Dr. Rash Pehary Ghose a -Babu Jugut. 
Chandra Banerjee, for the Petitioners. 

Babu Basanta Kumar Bose and ‘Monma tha 

Judgm ent.—We are invited in this - 
rule to set aside an order made by the Court — 
below under section 206 of the Code of 1882. 
The learned Subordinate Judge has by this - 
order amended a . decree originally madein 


- his Court and subsequently modified on ap- 
“we think supported by the cases of Fant 


peal by consent of parties in this Court: 
It is argued on behalf of the petitioners that- 


„the Subordinate Court had no jurisdiction 
“to make any order for amendment sd as to ; 


affect what is now the decree of this Court. 


_. This contention is obviously well-founded and. 
18 supported by a long series of decisions x 
- which are mentioned in the judgment of this 

Court in Srigobind Singh v. Gangatri Pershad ` 


Singh (1). The same view has been affirmed: 


even in eases‘in which an appeal has been : 


dismissed nnder section 551, Code of Civil 
Procedure: Peary Mohan Mukherjea -v. 


Mohendra Nath Manna (2), Muntsamt Naidu ` 


v, Muntsami Reddi (8) and Asma. Bibi. V. 


(1) 6 0. L. J. 642, 
(2)_4 0. L. J. 660. 


(9) 223 M. 293, © 7 


A 


+ 


pi 
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Ahmad: Husain (4). 
„on behalf of the opposite party, but if is 
suggested that it is not conipetent to this 
Court to interfere in the exercise of its 
“revisional jurisdiction, inasmuch as an appeal 
lies against’ an order of amendment. In 


-` support of this view reliance has been placed . 


‘upon the cases of Visranathanchetti v. 
Ramanathan Ohetti (5)-and Brojo Lal Rai 
_Ohowdhury v. Tara Prasanna Bhattacharjt 
(6). These cases, however, do not in any 
way bear ont the contention of the opposite 
party. They merely lay down that an appeal 
lies from the amended decree, as appears to 
have been ruled in Menat Aly v: Amadser Ali 
- (7). They are not authorities for the pro- 
position that an appeal lies against an order 
for amendment. It is, therefore, competent 
“to this Court to interfere by way of revision. 
The result is that this Rule must be made 
absolute andthe order of tha Court ‘below 
discharged., The petitioners are entitled to 
‘their costs which we- ‘Assess at three gold 
mohurs, i 
-Rule made absolute. 

(4 30 A. 290, 5A. L. J. 584; A. W. N. (1908) 109. 

` 5 24 M. 648. : 


(6) 80. L. J. 188. ` (7) 9 C. W. N. 605: 





(B. c. ILC. L. J. 88.) 
CALCUTTA: HIGH COURT. 
CivIL Rura No. 2019 or 1909. 

August 16, 1909, 

_ Present: — Mr. Justice Mookerjee and 
Mr. Justice Vincent. 


KRIPALL SIN GH —Arorrox-Ponomasen — i 


PETITIONER 
versus ` 
PAIROO RAUT-—JUDGAMENT-DEBTOR— 
- Oppostts PARTY, -> 
” Civil ‘Procedure Oode (Act XIV of 1882), s. 810 A— 
Setting aside sale-—Notice to auction purchaser essential. 
: An execution sale cannot be set asidé behind the 


~ 


hack of the auction parohaser, withont giving him- an 


opportunity.to contest the application. 
Bungahidhar v: Kedar Nath, 10. W.N. 114, and 
Nitya Nand v. Hira Lal, 5 O. W. N. 63, relied on. 
Bhairab Pal v. Premchand Ghose, 1 C. W. N. oki, 
explained and distinguished. 


- ~ Rule-against the order of the Munsif of 
= Banka, dated September 21, 1908. 
, Babu Khetra, Mohan Sen, for the Petitioner. 
| Babu Sarat Chandra Basak, for the Oppo- 
p site Party. - 
J udgment.—WwWe ‘a are mandi in this 
* Rule- to oo an order: of--the Court of 
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first instance. by which a sale in, execution of 
adecree for arrears of rent has been set 


‘aside under section 310A of the Code of 1882. 


The auction-purchaser who is the petitioner 


‘before this Court alleges that he was not 
‘allowed to appear in the Court below and to | 


contest the validity of the application. It is 
obvious that the sale ought not to have been 
set aside behind the back of the auction- 
purchaser, for it is a fundamental principle 
that no person can be deprived of his rights 
pecuniary, or personal till he had been afforded 
an opportunity to be heard in defence. That 
this principle is applicible to cases of auction 
purchasers is clear from the decisions in 
Bungshidhar Halder v. Kedar Nath Mondal 
(1)-and Nitya Nand Patra v. Hira Lal 
Karmokar (2). The case of Bhatrab Pal v. 
Premchand Ghose (3) in which the contrary 
view was apparently adopted, must be taken 


to have been decided on its own special 


circumstances. In that case as appears from 
ah examination of the judgment, the judg- 
ment-debtors who made the deposit under 
section 310A were not called upon to pay the 
costs for the issue of notice to the auctione 
purchaser. The matter was subsequently taken 
up without their knowledge and their appli- 
cation was dismissed because they had not 
paid the costs of the notice. It was conceded 
that the judgment- ‘debtors were entitled to 
make the deposit, that they had deposited 


-the correct amount and that no prejudice had 


resulted to the auction-purchaser from the 
omission to give him notice. Under these 
circumstances it was held that the sale ought 
to be set aside though notices had not been 
formally served upon the auction-purchaser. 


-The case does not lay down any. inflexible 


rule of general application that an execution 
sale can be set aside without opportunity 
afforded to the auction-purchaser to contest 
the application. In the case before us there 
were substantial questions in controversy 


between the parties. Itis urged for instance 


that -the application under section 3104 
was’ made after the period of limitation 
prescribed therefor and further that the 
section itself has no application to a sale 
under the Bengal Tenancy Act as recently 
amended. These are obviously matters which 
require consideration. 


The result, therefore, is that ‘this Role 
1) 10.W.N.1l4 (2) 50. W, N. 63, 
E ła) 1 0. wW, N, olxl,, ù 


r 
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must be made absolute and the order of the 


Court of first instance set aside. The case . 


will be remanded to the Munsif in order 


- that he may deal with the application to set 


aside the sale in the presence of the auction- 
purchaser, 
Costs of this Rule will abide the result. 
We assess the hearing fee at one gold 
mohur. 
z Rule made absolute. 





(s. 0: 11 0. L. J. 87.) 
OALCUTTA HIGH COURT. 
Lartters Patent APPRAL No. 10 or 1905. 

July 24, 1905. . 


Present: —Sir Francis Maclean, Kr., Chief 
_ ie Justice and Mr. Jastice Pratt. 


AKHIL CHANDRA MANDAL AND OTHERS - 


— PLAINTIRES —APPELLANTS - 
CAFES 


, SURENDRA NATH DUTT AND 'OTHERS— 


DEFENDANT3——RESPONDENTS. 


Bengal Tenancy Act (VIII of 1885), 8. 160, cl. (g)— ~ 


Jungleburi tenure—Subordinate tenuie—Incumbrance 


_—Occupancy right—Law of emblements.” 


A Jungleburt maurass mokaraii mokadami tenure 
was created by a potta which was to the following 
effect: “you and your heirs in succession at your own 
cost will raise embankments, cut jungles and 
‘establish tenants’... ..constract houses .. 
other acts”. 


The lessse created a subordinate mukarari maurasi | 


mmohadam tenure under him: 

Held, that the words “ establish tenants” do not 
necessarily indicate that the lessor gave the lessee 
‘express authority to create tenancies of the kind 
created by the lessee, and that the subordinate 


- tenure is nob a protected interest under section 160 


of the-Bengal Tenancy Act. 

Held, also, that the subordinate tonure is a tenure 
and not a sayah holding. 

Per Mitra, J.—As there is no law of emblements in 
this country, on the termination of a tenanoy, the 
right of the landlord to re-enter accruing, he is 
entitled not only to take possession of the land but 
algo of the standing crops on it. 

Appeal from the following judgment of 
Mr. Justice Mitra, dated January. 30, 1905. 

Mitra, J—In 1877, Hem Nath Datt and 
Surendra Nath Dutt created a jungleburi 
maurast mokarars makadimi tenure of 998 
bighas of land, in favour of Troylokya Nath 
Bose. Troylokya Nath died and he was 
succeeded by his widow Rai Ramani Dassi. 
‘Rai Ramani created two subordinate mokarari 
maurast makadami tenures in favour of Akhil 
Chandra Mandal, one of the plaintiffs and a 
third in favour of one Duryodhan Mandal. 
Duryodhan’s interest passed to the plaintiffs. 


notice under section 167° of the 


and do” 


The second plaintiff is a brother. of Akhil 


~ 


Mandal and it would seem that the two 


brothers were jointly interested in the leases ` 


created in favour of one of them, and by 
their purchase of the interest of Duryodhan. 
Troylokya Nath’s tenure was sold for arrears 
of rent in the year 1897 free from incumbr- 
ances and Surendra Nath Dutt, one of the 
lessors, who on the death of Ta brother 
became the sole proprietor purchased the 
same. The sale was confirmed in 1899, and 


Bengal 


Tenancy Act for the avoidance of the incum- 


brances, created in favour of the plaintifis was 
given thereafter. 

Surendra Nath Dutt dispossessed the 
plaintiffs in December ‘1899 after having 
given the notice under section 167 which had 
been served in the previous month. 

The plaintiffs complained in the suit under 
appeal that no notice under section 167 of 
the Bengal Tenancy Act was served -upon 
them, that the notice was not legal even. 
if it was served, and that they had protected 


interest ; and that Surendra “Nath Datt could ` 


not set aside their leases as incumbrances 
under the Bengal Tenancy Act. The questions 
raised in the case were first, whether by the 
lease which was created in favour of Troy- 
lokya Nath, the.lessors expressly and in 
writing gave Troylokya Nath permission to 
create subordinate tenures; secondly, whether 
the plaintiffs had rights of occupancy if they 
were not subordinate tenure-holders, thirdly, 
whether the notice under section 167 was 
served and if served, whether the applicatin 
for it was made in time as prescribed under 


section 167: and, fourthly, whether assuming | 


Surendra Nath had the right to re-enter 
he had right to the crops which had been 
grown by the plaintiffs. ~ 


The Subordinate Judge has held that the 


plaintiffs were subordinate tenure-holders, 
though it would seem that he~ had some 
doubts as to their status. He has come to 
the conclusionon a construction of the lease 
in favour of Troylokya Nath that the interest 
of the plaintiffs was protected by clause (g) 
of section 160 of the Bengal Tenancy Act. 
Tam not disposed to agree with the lower 
appellate Court in this view of the contsruc- 
tion of the pottah of 1877. The words relied 
on are “you and your heirs in-succession at 


your own cost will raise embankments and 


a 


| 
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bridges, dam khals, and cut jungles and estab- 


lish tenants ‘according to your desire, constract 
houses’. and do other acts.” ‘lhe 
word -“ éatablish tenants’ do nob necessarily 
indicate that the lessor gave the lessee 


‘express authority to create- tenancies of the 


kinds set up by the plaintfs in the case. 
They. are words commonly used in leases -to 
indicate that the tenure created entitles the 
tenure-holder either to cultivate the land him- 
self or cause cultivation by means of tenants. 
‘They are not words of such acharacter as 


“would give the plaintiffs the right of protect- 


ed tenure-holders under section, 160 of the. 
‘Act. ~ 


‘As regards the second point as to whether 


_ the plaintiffs had rights of occupancy, under ` 


the leases created by Rai Ramani, Í am 
disposed -to hold that the interests created- 


` were also those of tenure-holders of the second 


‘grade. 


The very words at the beginning of 
the ‘leases and the covenants in them show ` 


`~ ‘thal they were tslemrart maurasi. “mokarart 


makadami tenuras which are well-known in 
this country to be subordinate tenure and 
not raiyati holdings. 

The | , Subordinate, J adge differs from the 


. Munsif in lis view as regards the status of 


the tenants-and I think he is right. 

I disagree with the Subordinate Judge in 
‘view that if the leases in favour of the plain- 
tiffs were terminated by à notice under sec- 
‘tion 167 of the Bengal Tenancy Act, previous 
to the occupation by the landlord, and if the 


- landlord took the crops after the termination 


of’ the ‘tenancy; the tenants, t. e., plaintiffs 
could claim damages for the crops. There is. 
no law of emblements in this country. On. 
the termination of the tenancy, the right of 
‘the landlord to re-enter accruing, the landlord 
is éntitled not only to take possession of the 
land -but also of the standing crops on ib. 

I think, however, that this case must- go 


‘back for thio determination of the third ques- 


tion indicated by: me above, namely, the 
question of the service and sufficiency of .the 
notice under. section 167 of the Bengal Ten- 
ancy, Act. - 


more than a year after. the sale.” There was 


‘also a question raised as to the legality of the - 


‘notice itself, irrespective of the fact that it 
was applied for.more.than 98 year eeter, the 
sale, 

The-Munsif pame to the nein against 


~ ‘the defendants on this pont and does not 


- 
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appear, that the Sabordinate Judge has dealt 
with -ib inthe way that the law requires he 
should do. He has assumed the notice was 
proper and given~ the plaintiffs a decree on 
the other point raised before him. He 
must now take up thecase and decide the 
question indicated by me above. if he finds 
that the Munsif was right in his view with 
reference to the notice under section 167, the 
suit must be decreed. _If otherwise, the suit 


“must fail. . É 


Costs of this appeal will abide the result. 

Against this judgment, the plaintiffs 
appealed under section 15 of the Letters 
Patent. 

Babu Surendra Nath Ghosal, for the Appel- 
lants. 

Babu Jogëndra . Ohandra (those, for the 
Respondents. 

- Judgment. 

Maclean, C. J,—I see no reason to differ 
from the learned Judge as to the construction 
I think that, in the 
circumstances, he was quite right in remand- 
ing the case. It was not a remand merely 
upon the question of service of the notice but 
also upon its sufficiency. The appeal is 
dismissed with costs. 

Pratt, J.—I agree. 


~ Appeal dismissed, 


- 





` {s œ 11€. L J. 95.) 
CALCUTTA HIGH COURT. 


‘ Seconp Crvm Appeats Nos. 35, 36 AND 147— 


150 of 1908. | 
August 10, 1909. 
Present:—Mr. Justice Chitty and Mr. Justice 
Richardson. 
AIMANADDI PATARI—Puraintipe— 
APPELLANT 
versus 


' NABIN CHANDRA GOPE AND OTHERS — 


DEFENDANTS-—H&cPONDENTS. 
Landlord and tenant—Iandlord holding under co- 


-shurer——Partition of parent estate—Lands falling into 


-other's share—Landlord’s title not disputed nor tenants 


The notico was admittedly issued | possession disturbed —Liability of tenant for rent, 


The plaintiff landlord held a tenure under a co-sharer 
of a parent estate, and sublet the lands in guit to the 
defendant. A partition having been effected of the 

b estate, the lands in suit were allotted to the 
sepa oe of the plaintiff's lessor who had taken 
as yot against the plaintiff and had not 


; aie ed the defendant's possession:, 


Held, that me defendant cannot’ seb up the but 


INDIAN 
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wara proceedings as an excuse for non-payment of 
rent to the plaintif. 
Hridoy Nath v. Mohobwtnessa, 20 C. 285, relied on. 


. Appeals from the decrees of the Sub-Judge 
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of Tippera, dated September 30, 1907, affirm- - 


ing those of the Munsif of Ohandpar, dated 
December 13, 1906. 

Babus Basanta Coomar Bose and Kritanta 
Kumar Bose, for the Appellant. 

Hon’ble Syed Shamsul Huda and Babu 
Dhirendra Lal Khastgir, for the Respondents. 
Judgment. 

Nos. 36 AND 150. 

These two appeals ure preferred by the 
plaintiff in suits forrent filed by her against 
the defendant based on two qabuliats executed 
by him in her favour on -8rd Bhadra 1299 
(1892).- Under these gabulzats the defendant 
agreed to become tenant of the plaintiff as 
darpatnidar and nimhowladar raspectively of 
the lands in Kismat Daychota held by the 
plaintiff under the malika of mudafat Keval 
Ram. The contentions of the defendant were: 
(1) that the relationship of-landlord and 
tenant had ceased between the plaintiff and 
himself-and that he was no longer bound to 
pay the rent reserved by the kabuliat, and 
(2) that he had in fact paid therent up to the 
end of the third quurter of 1311. 

The Courts below have agreed in dismissing 
the plaintifs suits and the plaintiff has 
appealed. 

The facts which are undisputed are as 
follows :—~The parent estate Taluk Kalika 
Prosad had been for very many years past 
held by the co-sharers in separate portions. 
Whether there was any regular partition or 
whether if was & mere matter-of arrangement 
does not appear. The Taluk Kalika Prosad 
was thus divided into three equal shares, 
. mudafat Kali Kanta, mudafat Jagat Chandra 
and mudafat Keval Ram. We are only 
concerned with the last named mudaifat 
Keval Ram, ia which- the co-sharers 
were Kalitarąa Chowdhurani one half, 
Kailash -Chandra one-third and Brojo Lal 
one-sixth. From these co-sharers the plain- 
tiff or her predecessors-in-titie obtained leases 
of their ‘respective shares. - The leases under 
which the plaintiff holds are a howla potta 
dated 12th Falgoon 1281 (1875) of Brojo 
Lal’s one-sixth, a howla potta dated 18th 
Baisakh 1284 (1877) of Kailash’s ono-third, 
and a punini talukdari potta dated 25th ` Pous 
1285 (187%) of Kalitara Chowdhurani’s -one- 
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r 
pes 


half. Thus plaintiff has putni rights as 
regards one-half and howla rightaas regards 
the other. Under her the defendant became 
darptanidar and nimhowludar by the gabu- 
hats above mentioned in respect of the lands 
‘comprised inthom and now the subject of 
these suits. 


In 1905 a partition was effected of the parent 
estate Taluk Kalika Prosad by the Collector 
-ynder the provisions of the Estates Partition 
Act (V of 1897 B.C.) and the lands in suit 
Kremat Daychora were allotted to the -co- 
sharers or some of them who had previously 
held mudofaés Kali Kantaand Jagat Chandra, 
bub who-had not held any portion of mudafat 
Keval Ram. It was argued for the defendant 
that by reason of such partition the -title of 
the plaintiff under her leases above men- 
tioned had in some way determined. It was 


. not explained how: this could be the ‘tase, 


The plaintif was no party to the butwara 
proceedings and could not be bound by them. 
It was also conceded that the co-sharers to 
whom the lands in sait were allotted had as 
yet taken no steps against the plaintiff or 
the defendant as her tenant to.disturb the 


- defendant’s possession or dispute the plain- 


tiff’s title. Under these ciroamstances -it is 
obvious that the defendant cannot set up the 
butwara proceedings or anything that was 
done in them as an excuse for the non-psy- 
ment of his rent to the plaintiff under the 
gabultats. The Subordinate Judge has fallen 
into an error. He appears to think that the 
plaintiff was only entitled to 4rds of mudefat 
‘Keval Ram under the lan to her or to 
her husband. This, as we have shown, is 
erroneous and contrary to the admitted facts: 

The plaintiff is entitled in putni or howla 
right to the whole mudafat. The Subordinate 
Judge proceeding on this erroneous assump- 
tion has held that section 99 of the Estates 
Partition Act applies to the case. It clearly 
cannot apply. Nor are we concerned with 
the right of some of the co-sharers to demand 
a partition of the parent estate, or the 
bearing of section 7 of the Act upon the 
proceedings. The title of the plaintiff is so 
far unaffected by them, and she has a 
perfect right as against the defendant to 
recover rent forthe lands of which she gave 


him possession, and of which he still holds 


possession under the leases which she granted, 


‘The case of Hridoy Nath Shaka v. Mohcbutnessa 


wg 
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l cannot see that, that is the case. 


” 


" payment. 


Bibee (1), is distinctly in point, and supports 
the opinion which we have'abové expressed. 


‘Tt has been found-that the defendant has in’ i 


fact paid the rent up to the end of the third 
qaarter of 1311 and that finding we must 
accept in second appeal. 

It was suggested that the co-sharers to 
whom these lands have now been allotted 
were necessary parties to these suits. We 
It cartainly 
was not incumbant on the plaintiff, who in 
these suits claims no mvuner of ralief against 
them, to bring them, upon ths record. The 
mitter at issue is” entirely botween the 


’ plaintiff and the defendant. 


We think that the dacision of the Courts 
below is erroneous. The apppals mu3t be 
allowed and dscress passed in favour of the 
plaintiff for the reut for the last quarter of 
the year 1311 and the-whuleof the year 1312 
with proportionate costs in all the Courts with 


interest on the decrees at 6 par cent. por”. 


annum until payment. 
No..149. - = 

The questions arising in this E are the 
same asin Appeals Nos. 38 and 150 of 1908 of 
which we have jast disposed. Thejadgment 
in those appeals applies mutatis mutandis 
to this appeal. This’ appeal is allowed and 
a decree passed in favour of the plaintiff for 
the rent for the last quarter of the year 1311 


and the -whole of the year 1312 with pro- 


portionate costs in all the Courts and interest 
on the decree at 6 pee cont. per annum until ’ 


Nos: 35, 147 AND 143, 

The questions in these appeals ara the 
same as in.the other Appeals Nos. 36, 149 and 
150 of 1908 but owing to the amounts at 
stake baing les3 itis concaded that no second 
appeal lies. They are a SIE dismis- 
sed bat without costs. : 

-~ Appeals Nos. 36, 149 and 150 daraa 
Apps tla Nos. 85, 147 and 148 dismissed. 


(1) 20 C. ar 
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CALCUTTA HIGH COURT. 
‘Seconp Orvik AvpkaL No. 2325 or 1907. 
November 24, 1909. 
Present : :—Mr. Justice Mookerjee and 
‘Mr. Justice Teunon. 
KEDAR N ATH HAZRA—Dereyoant— 
APPELLANT 
versus’ 
Maharajah MANINDRA CHANDRA 
NANDI—-PhLamtive— RESPONDENT. 

Bangah Taninsy Act (VII of 18331, a. 29—RKnhance- 
ment of rent-—-Settlement of bona fide dispute—Decisions 
standing many ysars unchallenged —Not to be ovarruled 
lightly. 

Where there is a bona fids dispute between a 
landlord and his tenant as to the amount of rent or 
as to the area of the holding and a gabulyat is execut- 
ed by the tenant in-settlement of the dispute, the 
gabulyat is not affected by the provisions of section 
29 of the Bengal Tenancy Act. 

The Oonrts must always hesitate to “overrule 
decisions which are not manifestly erroncous and 
mischievous, which have stood for many years 
unchallenged and which from their nature may 
reasonably be supposed to have affected the conduct 
of 8 large portion of the community in matters re- 
lating to rights of property. 

Young v. Robertson, 4 Macqueen 314, referred to. 

Appeal from the decree of the District 
Judge of Murshidabad, dated July 11, 1907, 
affirming that of the first Munsif of Berham- 
pur, dated September 11, 1906. 

Babus Ram Chandra Mazumdar and Karuna- 
moy Bose, for the Appellant. 

Babus , Ram Charan Mittra, Jyoti Peni 
Sarvadhtkari, Hemandra Nath Seis and Biral 
Mohan Mojumdar, for the Respondent. 

Judgment.—this is an appeal on 
behalf of the defendant in an action for rent 
based on a registered qabulyat executed on 
the 22nd July 1893. In the Oourts below 
the claim was resisted substantially on two 
grounds namely, first, that the qabulyat was 
taken from the defendant by means of undue 
influence and coercion, and, secondly, that 
the qabulyat was invalid and inoperative 


~ inasmuch as the effect of it was to enhance 


the rent by more than two annas in the rupee 
in contravention of section 29 of the Bengal 
Tenancy Act. .The plaintiff landlord denied 
that the gqabulyat had been obtained by the 
and 
further contended that the gabulyat, execut- 
ed as it had been in settlement of a bona fide 


‘dispute as.to the rent payable in respect of 


the tenancy, was not affected by the pravi- 
sions of section 29-of the Act, The Courts he- 
low hwve,overraled both the objections of the 


rY 


= enhanced by more than two annas in the. 
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entitled to'realise rent at ths rate ‘mentioned 
in the contract, DRE 
The defendant has now appealed to this ` 
Court, and on-his behalf it has been argasd 
-that: he: ought to have been allowed’ an 
opportunity to establish that by means of 
the gibulyat, the rent was as a matter of fact 


rapes in contravention of the -provisions of 


section 29 of the Act and that -consequently - 
"1b was inoperative even though it might be 
--proved to have been executed in settlenientof a 


bona fide dispute as to the rent payable. - The 


` Jearned Vakil for the appellunt has conceded 


~ that the view put forward by him is substan: 


- gion. 


i 
A 


t 


tially opposed to the decisions in Sheo Sahoy 
Panday y. Ram .Rachia Roy (1) aad, Nath 
Singh v. Damri Singh (2) but he has suggest- 


ed that these cases were erroneously decided ~ 


and has invited us to disgent from them and 
to refer the question to a Full Benoh for deci- 
In the case before us, there can be 
no serious dispute that if the cases mentioned 
are taken to have baen corractly decided, they 
completly cover the matter indispute between 
the parties, for ib has been found concarrently 
by the Courts balow, that thera was a bona fide 
dispute between the landlord-and the tenwnt 
as to the amount of reht annually payable “ 
in respect of the tenancy. It has indeed 
been faintly 
appallant thatthe application ofthe deci- - 


“gions to which referance has been. made - 


ought. to bë restricted to-cases-in which’ 
there is a bona fids dispute as to the rate of 
rent, and that the principle which underlies 
them does not govern cases-of- dispute as to 
the area of the land comprised in the tenancy. 
In oar opinion, if the cases are assumed - 
to have been correctly decided this application 


. cannot be limited in the manner suggested. 


‘The amount of rent annually payable may 


vary not only with tho rate of rent but also 


with the’ area of the land, comprised in the 


. tenancy, and there is no intelligible reason - 


why the principle in question ‘should be 


‘pestricted” to cases of variation of the first. 


‘element only. The question, therefore, arises 


- -whether these cases were correctly decided. ` 


Our attention has been invited to the 
terms of section 29 of the Bengal Tenancy 


`- Act, which it must be conceded are compre- 


hensive enough to include within operation 
(1) 18 0, 388, (2) 28 0. 90, 


` INDIAN OASES. 
l KEDAR NATH HAZBA 0. MANINDBA OHANDRA NANDI > ii 
_ tenant defendant and have held the plaintiff 


suggested on behalf of the ° 


~ 
- - - 


contracts exeouted i in gain nk of : a ae fide . 
dispute as to the amount of rent annually 
payable in respect of the tenancy. The learned 
Vakil for the -appellant has contended that 
the practical effect:of the view taken in the 
two cases to which reference has- been made’ 
ig‘to incorporate into section 29 words not ‘to 
be found there and thus to modify it so as to“ 
exclude from its operation contracts made in 


pad 
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settlement of disputes. But although this — 


argument is of considerable force, we are not 
prepared to say that the view taken by this 
Court in Sheo Sahoy Pand ty v. Ram . Rathia 


Roy (1) and subsequently followed in’ Nath < 
a v. Damri Singh (2) is absolutely . 
The learned Judges appear. 


unreasonable. 
to have made a distinction, perhaps some- 


“what refined but-.quite intelligible, ‘between. 


a - contract for the enhancement of rmt 
: when, as in Probol Ohandra” Gaugapadhya 
-y. Ohirag Ali (3), the’ initial rent is known, 
and a contract by which “the rent is ad- 


justed or settled in a case of bona fide dispute 


} 


as to the amount of rent, as in Sheo Sahoy. . 


Panduy v. Ram Rachta Roy(1). If the matter 
had been res tntegr2, we might perhaps have 


accepted the -view urged.on behalf of the = 
But when we remember that the - | 


appellant. 
firat of these cases to which we have ‘referred 
was decided in 1891 and has since then been 


uniformly followed in this Court in numerous. 


cases, we feelthatwe ought notto dissentfrom 
it at the distance of time. The Courts must 
always hesitate to overrule decisions which 


‘are not manifestly erroneous and mischievous” | 


which have stood for many | years unchal- 


lenged and which from their nature may: 


reasonably be supposed to have affected the ` 
conduct of a large portion of the community - 


in matters relating’ to rights of property; 
Young v.- Robertson (1). : If we wera now to 


dissent from the decision to which we have ., 
- referred, the result would be ‘to’ affect the 
validity of numerous contracts between the’ . 
landlords and tenants who might have entered-- - 


into them on the faith of the correctness of - 


‘thisruling and’ dcted upon them, as in-the ' 
present case, for years without any. question. _ 
l our own “individual :. 
opinion might be, if the. question’ were one’ 


Whatever, therefore, 


of first impression, we must uphold the 
“ decision of the District Judge. 


-i3 that this appeal must, ne sêmi 
with costs. ~ : 
Wo 11 0..W.N. 62. . 
4) A 4 Macquesn 314, at p. 425,. 


a - 
- B 4 + 
. a 


qr 


The result ` 


“Fol. V] 


E SATADI KOER AND ANOTHER— Å COUSED— 


1 


-SATAXJI KEOR 0, EMPEROR, 
This decision will govern Appeals Nos. 2326, 


, 2621, 2684 to 2695 of 1907. 


ay. | Appeal dismissed, 
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CALCUTTA HIGH COURT. 
CURIMINAL Rore No. 1173 op 1909.- ~ 
November 18, 1909. 
Present: —-Sir Tiawrencs Jenkins, KT., 
Chief Justice and Mr. Justice Woodroffe. 


f - — PETITIONERS 
` rersus = 
EMPEROR—Opposrta PARTY, ° 
Penal Code (Act XLV of 1860), s. 216—“Orders a 
certain person to be apprehended for an offence”, 


“megning of —‘Punishable,’ meaning of —Harbouring. 


Harbonring or concealing a person for whose 
apprehension an order has been passed by a public 
servant for the purpose of enforcing a punishment 
already inflicted on him for having committed an” 
offence, is an offence under section 216 of the Indian 
Penal Code. 


Rule against the order of thé Sessions Judge 


‘of Darbhanga modifying that of the Deputy 


Magistrate of that place, dated August 3, 1909. 

Facts.—A person was ordered by the 
High Court, after the disposal of an applica- 
tion made by him to that Court, to surrender 
and serve out the remaining portion of his 
sentence. He did not surrender and a war- 
rant was issued for his arrest. The accused in. 


this case concealed that person in their house 
, and obstructed theofficers who went to execute 
: the’ 
- section 216. of.the Indian Penal Code for. | 


warrant. They. were convicted under 


concealing the person. Against it they ob- 


` tained this Rule. 


Mr. P. L. Roy and. Babu Manmatha Nath 
Mukerji, for the Petitioners. 


Babus Srish Chandra Ohowdhar?, Ae anior ` 


Government Pleaderand Hart Bhusan Mukerji, 


Š or the Crown. 


Judgment. —Inour opinion this Rule 


an be discharged. Itis not suggested on ° 


the part of the prosecution that the petitioner 
in this case harboured any one who had 
escaped from lawfal custody, but it is 
maintained that he. harbotred or concealed a 
person in respect of whom a public servant 
had -made an order that he should be 
apprehended for an offence. 
of the lower Court show that there was an 


_order for apprehension of the - particular 


INDIAN CASES, 


Inve ARTHUR GERALD NORTON KNIGHT. 


‘to the offence. 


- indicated in the section 


The findings . 


gH 


person. Further it is manifest that the order 
for his apprehension was because he had 
committed an offence. If he had not com- 
mitted an offence there would have been no 
order for his apprehension and the offence as 


“the causa sine qua non of his apprehension, 


That seems to me to satisfy the expression 

‘order the person to be apprehended for an 
offence” in section 216 of the Indian Penal 
Code. 

Then it isg said that it must be an offence 
in respect of which. punishment has not 
been inflicted, and for that, reliance is placed 
on the latter part of section in which we 
find the word ‘ punishable” used in reference 
But that is merely for the 
purpose of describing, particular classes of 
offences in relation to which the punishment 
is to be inflicted, 


and, it. does not indicate thatina particular 


-case the offence must have been punished. 


It might as well be urged that it would be 
wrong to say that aman has been punished 
for an offence which is punishable in 8 


particular manner. In my o pinion this 
argument, though ingenious, cannot be 
sustained. 


Rule discharged. 


aa i 


MADRAS HIGH COURT. 
ORIGINAL Sipe APPRAL No. 71 oF 1908. 
' December 16, 1909. 
Present: —Sir Arnold White, Kr, Ohief Justice 
and Mr. Justice Krishnaswami Aiyar. 
In re ARTHUR GHRALD NORTON 


- KNIGHT—Appronant. 
Succession Act (X of 1865), 8. 256-——Discharge of 


- gureties—Original. Side Rules, Rule 470—Jurisdiction 


— Practice. 

There is no provision in the Indian Succession Act 
enabling the sureties to make an application for their 
discharge, or authorising the administrator to make 
an application to the Court for an order of discharge 
or for a devlaration that the administration has be- 
come complete. 

Rule 470 ofthe Madras High Court Original Side 
Rules applies to an apphcation to vacate a bond 
daring the pendency of the administration with a 
view to having another surety appointed in the place 
of the surety whose bond is vacated. 

In the goods of Stark, L.R. 1 P. and D. 76; 35 LJP. 
42 ; 18 L. T. 682 ; 14 W. B. 849, referred to 


Appeal from the order of the Honorable 
Mr. Justice Wallis, dated the lst day of 
December 1903, in the ordinary Original 
Testamentary Jurisdiction of this Court, 
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O. P No. 116 of 1907, in the- matter of 
the goods of James Patrick Paul deceased. ` 
i Judgment. 

- White, C. J.—This ig an’ appeal from an 
order by' Mr. Justice Wallis refusing to 
direct the discharge of certain sureties and 
that the surety bond executed by them should 
‘be cancelled and held void. 

The sureties were appointed under section 
256 of the Succession Act. Their bond provides 
that on the falfilment of the conditions speci- 
fied in the bond, the bond shall be void and of 
no effect, 

Thave- practically no doubt that in this 
particular case the administration is com- 
plete and that the conditions of the bond have 
been fulfilled, and that, consequently, under 
the condition of the bond, it has become. void 
and of no effect. That being so, ] shvuuld 
have bean glad, if I could seemy way to do 
so, to make the order_we are asked to make. 
But so faras Lam aware, there is no provision 
of law which enables us to make the order. 
The only rule which can be said to have any 
bearing on the question is Rule 47U of the 
: Original Side Rules and that Raleis to this 
effect: “An application by an administrator 
or surety to vacate a bond or surety to recog- 
nisance may be made by summons in cham- 
- bers.” I think that rule applies to an appli- 
cation to vacate a bond during the pendency 
‘of the administration with the view to having 
another surety appointed in the place of the 
surety whose bond is vacated. And with 
regard to the substitution of sureties, the 
English practice would appear to be thar the 
Court will not discharge an original surety to 
the administration bond and allow: another 
tobe substituted for him. That was what 
was held In the goods of Stark (1) and my re- 
collection is that we have followed that prac- 
_tice in this Court. 

Wa have looked at the English Probate 
rales, and so far as I can. see, there is no 
, provision for making the order which we are 
asked tomake in this case. J ought to refer 
toa case to which our attention has been 
called, a case in which an order was made by 
Mr. Justice Boddam on the 18th August 1907, 
Or: a similar application, we are told by Mr. 
Downing, that Mr. Justice Kernan also made 
an graer under, similar circumstances. The 


LRI? and D. 76; wa edak 42; 13 L.T. 
6&2 14 W. R. 349 
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an 


only observation I haveto make with regard: 


l to these orders is, that orders of this sort, if 


made at all, would be made as of course. In: 
all probability. in the oase of these orders, the 
point was not considered andthe learned Judges | 
assumed that they had- jurisdiction. 1 can. 
only say with all respect, having considered 
the matter fully and having had the assistance 
of Mr. Downing’s arguments, I ¢annot follow 
the decision of Mr. Justice Boddam. | 

Mr. Justice Wallis did not see his way to 
make the order and I du not see my way to 
say that Mr. Justice Wallis is wrong. The 
appeal is dismissed. 

Krishnaswamy Iyer, J —I could like to add a 
few words as the question relates to a matter 
of practice. Iam not aware of any|provision in 
the Indian Succession Act enabling the sureties 
to make an application tu the Court for their 
discharge. Mr Downing has called our atten- 
tion to none., Indeed [ am not aware of any 
provision in the Act authorizing the admibis- 
trator tomake an application to the Court 
for an order of discharge or for a declaration” 
that the administration has become ‘complete 

“Ib seems to me that the principle of law is 

thatas the bond becomes void on the happening 
of that condition and if, as a matter of fact the 
administration has become complete in this 
case, the bond becomes void. If it is not; the 
bond is in force. There is no need for the 
Court being invited to make a declaration 
on the subject. T agree in the order of the 
learned Chief Justice. 
f Appeal dismissed, 


MADRAS HIGH COURT. 
ORIGINAL SIDE Civin APPRAL No. 50. or 1908. 
September 28, 1909... 
Present :-—-Mr Justice Munro and 
Mr. Justice Abdur Rahim. 
Tas OFFICIAL ASSIGNEE «r MADRAS 
AND ANOTHER—APPEGLANIS 
CETEUS 
A. E. A. LUPPRIAN—Responxpent. >, 

Banker and Customer—Inatructions to Banker to con- 
vert current account deposti~—Insotvency’ of Banker— 
Fiduciary relation. 

A remittance sent to a Banker by his customer 
for aspecific purpose must either be applied by- 
the Banker for the purpose for which itis sent or 
returned to the customer. The Banker holda the 
amount on trust for the customer. 

One L had a sam of Rs 600 in dapak in éur- 
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rent, account with-A & Oo, Bankers. He wrote 


to A &‘Oo.; ‘to purchase, Government Pro-Notes - 


when -his account came to Rs 1,000: He also call- 
ed at the-:-Bank and ‘gave . personal. instructions to 
that effect. A & Co., orally informed L that they 


would do so. They never ‘purchased Government : 
L applied for: 


Pro-Notes, and became insolvents, 
the return of Rs. 1,000. Held, 

Per Munro, J.— | 

From the moment when A & Co, recaived instruc- 
tions for the conversion of the money they held 
the amount in a fiduciary capacity and L was entitled 
to its return, 

In re Barnard's Banking Co. (Messey’s . Case), 39 L. 
J. Eq. 635; 22 L. T. 853; 18 W RB. 818, not approved. 

"King v. Hutton, (1900) 2 K. B. 504; Prince v. 
Oriental Bank Corporation, L.R. 8 App Cas. 825 at 
p. 384 ; Bernad v. Fuller, 14 Hast, 580, Vaughan v. 
Halliday, L. R.9 Ch. App. Cas. 681 at p. 568; 30 
L. T. 741 ; 22 W. B. 886, referred to. 2. 
"Per Abdur Rahim, J.— s 

A & Oo, did not hold the money as trustees for 
L as they did not follow up the promise to curry out 
L’s directions by doing any act towarda appropriat- 
ing the money for the specific purpose directed 
by -him, 


Appeal from the order and judgment of - 


the Honorable Sir Charles Arnold White, 
‘Chief Justice, dated Ist September 1908, 
in the exercise _of the jurisdiction of this 
Court for the relief of Insolvent Debtors 
‘at Madras in Petition No. 181] of 1906. 
er Judgment. | 
‘Munro, J.—This is an- appeal by the 
. Official Assignee against an order of the learn- 
ed Chief Justice sitting as Commissioner in 
Insolvenoy. 
Thefacts are not in dispute. The respond- 
ent had, on the Sth August 1906, Rs. 600, 
standing to -the credit of his current ac- 
‘count with Arbuthnot & Co. On the above 
date he wrote to Arbuthnot & Co., and re- 
quested them to buy on his behalf a Govern- 
ment promissory-note for Rs. 1,000 when the 
amount of his current account reached that 
sum. -On the 30sh September 1906, he 
again wrote aud-pequested Arbuthnot & Co. 


to buy the promissory-note as there was then - 


Rs. 1,000 to his credit. . He received no reply 
up tothe 10th October. He then called at 
the Bank and was told by two officers of the 
Bank that his instructions would be éarried 
out in due course. ,The promissory-note had 
not, however, been purchased when Arbuthnot 
d; Co. suspended payment on the 22nd Octo-- 
_ ber 1906, though it could have been ‘bought 
. for Rs. T;000 between the 80th September and 
the 22nd October. On these facts the learned’ 
~ Commissioner held that Arbuthnot & Co., 

heldithe‘sum of .Ra: 1,000 in a fiduciary 


y - 


er 
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-- having made the remittance. 
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‘ capacity, and directed the Official Assignee 


to pay the whole amount to the respondent. 
As pointed out in my judgement in Q. S. 


Appeal No. 27 of 1908, it was competent for 


the respondent to give such directions with 
regard to the money standing to the credit of 
his current account as would thereafter cause 
Messrs. Arbuthnot & Co., to hold the money 
in a fiduciary capacity. The effect of his 
order to them to buy was the same as if he 
had attended in person at the Bank, drawn 
his money, as he was entitled to do at any 
time, and then placed it in the hands of 
Messrs. Arbuthnot & Co., for the specific 
purpose of buying the promissory-note. In 
the face of the respondent’s specific direction, 
Messrs. Arbuthnot & Co., were not entitled to 


-uge the money as their own but clearly held 


ib in a fiduciary capacity. “For the appel- 
lant Inre Barnards Bunking Company Inmit- 
ed (Messèys’ Case) (1) is relied upon. There 
one Messey paid into a Bank a certain sum 
with instructions to remitto another firm. 
Next day the Bank stopped payment withont 
It was held 
that Messey had only the right to prove with 
the genera] creditors, as the Bank stopped 
payment before taking any step to apply the 
money. as directed. I am, with great re- 
spect, unable to see how this circumstance 


-could affect the character of the money in 


the hands of the Bank. Tt was money which 
the Bank was clearly not entitled to use as its 
own. Heber Hart, in his “Laws of Banking,” 
2nd Edition, page 146, makes the comment in 
a foot-note that the decision seems of doubt- 
ful authority and we have not been referred 
to any case in which it has been followed. 
In King v. Hutton (2), it was pointed out that 
where a stock. broker receives from his client 
a sum of money for the purchase of stock, he 
has only a special property in the money so 
handed to him fora specific purpose, and if 
he became bankrupt while the stock wag 
unpurchased, the money wonld not go into 
the general account in the bankruptcy. The 
game principle would, I think, apply when 
money is handed to a Banker for the specific 
purpose of purchasing securities, and as hag 
been shown that is in effect the position in 
tbe present case. In Prince v. Oriental Bunk 
Coi poration(3), it was observed that the deci- 


(1) 89 L. J. Eq §35; 22 L. T. 853; 18 W.R. 818. 
> (2) (1909)2 Q. B. 504, 69 L. J. Q.B. 786; 83 L.T. 68. 
(3).L. BR. 3 App. Cas. 825. at p. 884 
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gion in D. E. Bernals v. Fuller (4) might be 
sapported on the,ground that money had 
béén paid in apacifeally for the payment of 
the particular bill and had been accepted by 
the Bankers for that purpose, and that they 
made themselves, by so accepting the money; 
agents to hold it for the plaintiffs: Again in 
Vaughan v. Halliday (5), mention is “made of 
the rule of law that if a remittance is sent 
for a specific purpose, the person who re- 
ceives-the money must either apply it for 
the purpose for which it is sent or else re- 
turn it. I think the order of the learned 
Commissioner is right and would dismiss the 
appeal with taxed a to be paid out of the 
estate. 

The appeal is dismissed accordingly. 

Abdur Rahim, J—One Lupprian who had a 
current account with Arbuthnot & Co., had 
to his. credit on the 5th August 1906 Rs. 600 
and on thatdate he wrote to Arbuthnot & 
Co , requesting them to buy for hima Gov- 
ernment promissory-note for Rs. 1,000 when 
. the balance to his credit reached the sum of 
Rs. 1,000. On the 39th September, the 
amount to his credit then being Rs. 1,000, 
Lupprian informed the Bankers of the fact 
and asked them to buy a Government pro- 
misgory-note for the amount. On the 10th 
October he not having received any reply to 
his letter interviewed some of the officers at 
the Bank who told him that no reply was ne- 
cessary as his instructions would be carried 
out in due course. Bat in fact Arbuthnot & 
Co. never bought any promissory-note before 
they stopped payment. 

T think the reasoning which I have applied 
to Ramchandralyer’s Oase(().S. Appeal No. 27 
- of 1908) also applies to these facts, The only 

difference between the two cases is that in 
the former the customer asked the Bankers 
to pay the money to himself while in the 
latter-he asked them to invest the amount 
due from them in Government promissory- 
notes. Having regard to the usual course of 
business of Bankers, I shall take it that 
Arbuthnot & Co. were under an obligation 
to buy the Government promissory-note for 
-Lupprian, justas they were in the other case 
to repay to Rama Chandra lyer the amount 
dueto him. And it may be that their failure 
to invest the money as directed would entitle 
(4) 14 East 590. 


(5) L.R 9Oh App. Cas. 561 at p. 568 ; "80 L. T. 
741 ; 3 22 W. R. 886. : 
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Lupprianto’ recover damages for breach of 
that contract: But the question hereis, did 
the direction given by lLupprian to his 
Bankers to buy Government promissory-notes, 
followed by a promise on their part to carry 
out the directions have the effect of making 
them bailees or trustees with respect to the 
amount in question? Such a case does not fall 
within the rule established by In re Hallets 
Estate, Bardickiv. Garrick and Gibert v, Gonard 
and similar cases, norin my opinion. does it 
come within the meaning of thatrule.As i have 
said, before you can. make the rule applicable, 
you must firstof all find an entrustment or 
bailment. But itisargued that there is no- 
thing to prevent a debtor consenting to hold 
the amount due from him as agent or bailee 
for the purpose of applying it in the manner 
designated by the creditor, for instance, in 
this case, it is said, it would be unreason- 
able to insist that Lupprian should have gone - 
to the counter of Arbuthnot & Co., and re- 
ceived the Rs. 1,000 due to him and then and 
there handed over the amount again to them 
for buying Government promissory-note. 

I think there is force in this argument in so 
far that the law would not insist upon a mere 
superfiuons formality if there is evidence of 
some unequivocal act on the part of the debtor, 
showing that he hadchanged his position into 
that of a bailee with respect to the money 
due from him. Obviously a mere promise to - 
carry out the directions of the customer so 
long as he does nothing towards appropriat- 
ing the money to any specific purpose 
will not suffice for, such a promise can have 
no higher legal effect, so far as the present 
question is concerned, thana promise to pay 
the debt. Something has to be done which 
would enable the Court to say that a parti- 
cular sum is held by the Banker as trustee 
or agent for some specific purpose and which 
he is not, therefore, entitled to use but which | 
he is bound to keep apart from his own 

money. It may not be necessary to separate 
the amount physically by tying it up ina 
bag or otherwise and the law would, I ap- 
prehend, regard it as a sufficient act of se- 
paration or appropriation if, for idgtance, an 
entry to that effect were made in the 
Banker’s books of accounts. Here nothing 
was done by Arbuthnot & Co., towards ap- 
propriating the Rs.1,000 to the purpose of 
buying any Government promissory-notes and 


” 
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the matter rested i in mere promise wien they . 


became bankrupts. In taking this view of 
the law lam not going so far as Messey’s 
Case (1) in which it was held that when 
money is received by a Bankar to ba applied 
in a specific manner and that Banker stops 


paymént before taking any steps towards ap-" 
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plying it for that purpose, the payer cannot - 


recover the -money: paid and I shall have 


something more to say hereafter regarding Nath Mukherji, for the Appellants 


that case. Bab Iam distinctly of opinion 


that, to hold that Arbuthnot & Co. ever us-. 


sumed any fiduciary character in respect of 
the money songht tobe recovered would be 
going mach furtherthan what these author- 
ities Warrant orthe’ principles of equity would 
justify. Osx 5 

-I hold, therefore, that Lupprian has only a 
-right of pease as-a creditor of Arbathnot 
& Co; and the appeal ought to be allowed 
with, costs.” 

Appen dismissed. ` 





“OALOUTTA HIGH COURT. 
CRIMINAL -Appgat No. 897 oF 1909. 
January 18, 1910. 
"Present :—Mr.. Justice Stephen and 
Mr. Justice Carnduff. 
Shotkh HAZIR ALL AND OTHERS— 


Acousep—APPELLANTS : 


“persus : 


» EMPEROR—OỌOprrosits PARTY. -. 
Buidence Act (I of 1872), ss. 25, 187 —Admission 
by-one of the accused not to be admitted against 
others—Evidense, improper admission of. 
trial—High Court, power of, to enquire where there 
was sificient evidence besides—Koidgnce improperly 
admitted, where trivial-—Failura of justice—General 
principle —Rety ial. 

Where one of the accusad laid a: counter- 
“information beforé the. Police, containing an ad- 
mission that all tho accused were present at the 
occurrence, and the counter-information was 
“admitted as evidence against the other” accused 
“persons : 

Held, that the evidence was properly admitted as 


` 
AA 
F t 


| against the accused who laid the information, for 


though -it contained a statement made by him toa 
, Police officer it could not be regarded as a confession 
"ander gection 25 of the Evidence Act; but thatthere 
-was ar improper admission of Aka ka as far as the 
other accused were concerned. 


. Where in a trial by_jary, evidente has been impro-- 


porly admitted, the "High Court has power, under 


_ section 167 of the Evidence Act,‘to enquire whéther 


independently of the evidence, there was sufficient 
evidence-to justify the decision. Andif it considers 
isis the Pee admitted evidence was 80 trivial 


~~ 
oa 


a 
- 


in jury” 


t 
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that it coutd not have occasioned a failure of justice, 
it should not order a retrial-but should proceed to 
make such an enquiry asia contemplated by gec- 
tion 167 of the Evidence Aét. 
' In the present case, a re-trial was ordered. 
ane Sheikh v. Emperor, 40. W, N. 576, referr- 
sto 


| Appeal against the order of the Additional 
Sessions Judge of Mymensingh dated Septem- 
ber 10, 1909.. 
Mr. Hug, Counsel, and Babu Monmothc 


Mr. Orr, for the Crown. - 

Judgment.—tThis is an appeal by three 
persons, Sheikh Hazir, Sheikh Ali Hossein and 
Shamser Ali from a conviction in a trial be- 
fore the Additional Sessions Judge of Mymen- 
singh and a jury, ofoffences under sections 148 
and 325/149, Indian Penal Code. The 
case against the appellants was that they 
were concerned in a riot in which a man was 
killed. Weneed not refer to the details of 
the case ; and itis enough to say that the 
defence set up was that the complainant’s 
party were.the aggressors and that such of 
the appellants as were ‘present on the occa- 
sion acted in self-defence. The jury dis- 
regarded this plea and we have no jurisdiction 
to review that decision. Butit is alleged 
that the Judge misdirected the jury as fol- 
lows:—The first appellant Shaikh Hazir had 
laid before the Police information embodying 
a counter-complaint, and the Judge’s note of 
his charge to the jury on this matter is as 
follows.— The defence. The counter informa- 
tion (read) may be taken to amount to a 
plea of self-defence. [Atthe same time it 
contains an admission that all three accused 
persons were present at the occurrence and 
it does not assert that the accused sowed the 
paddy but only that they went to the land 
for the purpose of sowing |”. Itis contended 
that this passage shows that evidence was im- 


‘properly admitted, because a statement by 


Hazir is described as containing an admission 
by the other two appellants and the counter- 
information was, therefore, admitted as evi- 
dence against them. We are of opinion that 
this contention is sound. Itdoes not seem 
that Ali Hossein and Shamser Ali denied 
their presence, but their presence was a 
relevant fact and it was sought to prove it by 
the counter-information. This was, however, 
properly admitted’ as against Hazir, since 
though it-contained a statement made by him 
ton Police officer, it-cannot he regarded asa 


~ 
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confession undér section 25 of the Evidence 
Act. But neither Ali Hossein nor Shamser 
Ali wasa party fo iE, and it cannot be regard- 
ed as containing a statement put forward by 
them or on their behalf, because it was- prov- 
-ed and put in by the prosecution. We hold, 
therefore, that there was an improper admis: 
sion of evidence as far as Ali ‘Hossein and 
Shameer Ali are concerned. We are asked 
also to hold that there was a misdirection. 


But except in so far.as a wrongful admission - 


of evidence is necessarily a misdirection, we 
cannot do this, and the‘ fact that the wrong- 
ful admission implies a misdirection cannot 
limit-our powers in dealing with the former. 
The question then arises what our duty is. 
Section 167 of the Evidence ‘Act, 1872, enacts: 

“The improper admission of av dente shall 
not be a ground of itself for a new trial or 
reversal ofany decisioñ in any case, 
shall appear to the Court before which such 


objection is raised that, independently of the. 


` evidence objected to arid admitted, there was 
sufficient’ evidence to justify the decision... . 

.”’ It appears to us impossible to read this 
enactment otherwise than as giving us power 
to enquire whether independently of the evi- 
‘dence objected to and admitted, which in this 
case was the sounter-iaformation so far as it 


affected the second and third ap pellants, there 
was sufficient evidence to justify the decision, ` 


and- this enquiry can only be made by consult- 
ing the record before us. But it is argued that 
` we have no power to do’ this, and that 
the only course open to usis to set aside the 
conviction and either acquit Ali Hossein and 
Shamser or send the case against them back 
for retrial.- In support of this view we are 


referred to the judgment in the case of- 


Sadhu Shetki. v. Pmperor(1). Here it was held 
that an Axsistant-Sesasions Judge had, mis- 
directed the jury chiefly by wrongly. putting 
the onus of proving ẹ certain fact on the 'sc- 
` cused; and Maclean, O. J. after holding that 
section 537, Criminal Procedure Code, did not 
apply said: “we were then invited by counsel 


for the Crown to’ re-try the case ourselves in. 


- stead of sending ib back for retrial. I am 
very doubtful whether we havo under sec 
tion 423, Criminal Procedure Code, power to 
re-try thé case. ourselves, butif we have, this — 
is notacase in which we ought to exercise 
it. I entertain, personally, a strong. opinion 


that when's case has been tried before a jury, 
2(1) 4-0..W-N. 576, 0.2 
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ia if 


and the conviction has been set: aside on the’ 


ground of misdirection, the accused i is entitled 
to have his cake retried-beforea jury,and that 


- a8 a matter of procedure, and in justice to the 


accused, this. course should be adopted”. 
He then refers to the reasoning in ~ 


`y. Attorney- General- for N. 8. Wales~ (2). 
< will be observed that this decision, refers T < 


a case of misdirection, so that section 167 of 
the Evidence Act did not apply to it. It 
differsfrom the present, therefore, because we 
have a power of énquiry into the merits of the 
case independently of section 493, Criminal 
Procedure Code, which the Court there had 
not. At the same time the general :principle 
laid down is binding on us, and we have no. 
wish to dissent from it. We, therefore, con- 
sider that we oughtto send the. case against 
Ali Hossein and Shamser Ali back for re- 
trial But it is to be observed that in 
Sudhu Sheikh v. Emperor (1), the Court found 
it impossible to say that the misdirection had . 
occasioned a failure of justice. © Had they - 
found otherwise, we may suppose they would 
not have ordered a re-trial. Bearing this in- 
mind if we. considered thatthe improperly ad- 
‘mitted evidence was so trivial that it could 
not have occasioned a failure’ of justice we 
should not order a re-trial, but rhould proceed 
to make such an enquiry as is contemplated 
by section 167 of the Evidence Act. — 

The restilt i is that the appeal of Shaikh 


Hazir is dismissed. The appeals of Shaikh — 


Ali. Hossein and Shamser Ali are allowed. 
Their convictions are set aside and the cases 
against them must be re-tried by the Sessions 
Judge or the Additional Sessions J ndge of — 
Mymensingh and a jury. 

Appeal Sen | 


(2) (1894) L R. App. Cas.67;68 L. J.P: O. 41;°6 
R. 873, 99 L. T. 778; 17 Oox. O, O. 704, 68 J.P. 148. 





ALLAHABAD HIGH COURT.. 

MiISCRLLANEOUS Civit Rerarexce No. 247 
. or 1909. 
December 17, 1909. 
Present :—Mr. Justice Richards and 
Mr. Justice Karamat Husain: 
In re SETH NEMI-CHAND— ` 
APPLICANT 
VETEUE 
 Musam mat MALUEK BEGAM AND ANOTHER — 


i OPPOSITE PARTY. 
Muhammadan- Law-—Dower, deferred —Transjer , of 
property. Conssderdtion=; Demand for ‘deferred ‘dower, _ 


on 


Vou F] 
SHREOBALAK KALWAR D. KALKA SINGH. ` 


‘Deferred dower‘can form a valid consideration 
for the transfer of proporty during the life time of 
the ‘husband who has not divorced the wife. 

A -wifeis not, entitled as of right to. demand pay~ 
ment of deferred dower, but the husband is entitled 
if he pleases to pay his wife her dower before it is 
due or to discharge and satisfy his obligation in any 
other legal way. 


Reference made by the Gioia anaes of 
Ajmere, under Regulation 1 of 1877, dated the 
8th May 1909. . 

Mr: J.N. Ohaudhri (with him Mr. Moti 
Lal Nehru), for the Appellant. 

Mr. Abdul Raoof (with him Mr. Bila 
Mujtaba), for the Respondents. 

.Judgment.—tThis. is a reference 
under Regulation I of 1877 from the Com- 
missioner of Ajmere. Two questions were 
submitted to us, namely, (1) whether deferred 
_ dower can form a valid considoration for the 

transfer of “property during the life-time of 
the husband who has not divorced the wife; 
and (2) whether the wife under the circum- 
stances can demand payment of the deferred 

dower. 
~ “Tn our opinion the answer to the brah ques- 
- tion should be given in the affirmative. The 
answer to the second question is.that a wife 
is. not entitled as of right to demand pay- 
ment of deferred dower, but the husband is 
entitled if he pleases to pay the defendant 
her dower before it is due or, to discharge 
and satisfyhis obligation in any other legal 
way. Wedirect that a copy of this judg- 
ment be sent to. the Commissioner of Ajmere. 
The costs of this Oourt will be certified and 
a memorandum thereof willbe sent to the 
Commissioner. 





ALLAHABAD HIGH COURT. 
Seconp Civiu Appgac No. 318 or 1909. 
January 19, 1910. | 
Present :—Mr. Justice Kichards. 
SHEOBALAK.KALWAR AND OrHERS— 
i ier 


KALKA SIN GH AND OR een ee 


RESPONDENTS. ` 
' Agra Tenancg Act (IIT of 1901), 2. 82—Fized sata 
tenaxcy—D vis‘on among co-tenants—Landlord. 

The tenants of a fixed rate tenancy are entitled as 
between. themselves to divide the holding; such 
division cannot bind or any wise prejudice the land: 
lord but aa between the tenants themselves it is 
perfectly legitimate. 


» Second appeal from the deoision of the Dis- 


— 
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ail Judge of Jaunpur, dated 
cember 1908.’ 

Mr. Harvbans Sahat, for the pagak 
Mr. Gokul Pershad, for the Respondents. 
Judgment.—This appeal arises ont 
of a suit in which the plaintiffs claim- 
ed to be put into. posBession of 2 bigkas, 
10 biswas and 16 dhuris of land held at 
à fixed rate to the extent of half of 5 bighas, 
1 biswa and12 dhurts. Itappears that » certain 
_ fixed ratetenancy was held by the descendants 
of one Sewak Singh in equal shares. One 
Roste Singh representedone moiety and Kalka 


2lst De- 


- Singh and others represented the other moiety. 


In the year 1893, Roste Singh sold to the 
plaintiffs one moiety of the tenancy and in the 
year 1897 Kalka Singh and others sold to the 
plaintiffs half of 19 bighas, 7 biswas, 5 dhuris. 
The defendants-respondents, Jokhu and Ram 
Charan, claim underan mortgage withpossession 
made in the year 1896 by the same parties as 
those who had made the second sale in favour 
of the plaintiffs, that is to say, Kalka Singh 


‘ and others. The mortgage was a mortgage 


of 5 bighas, 1 biswa and 12 dhuris. The plaintiffs’ 
claim was that the holding was a joint un- 
divided holding and that by virtue of their 
first purchase in 1893 they became entitled to 


. an undivided half of and in every part of the 


holding. The learned Judge had found as a 
matter of fact that the owners of the tenancy 
as between themselves divided up the holding 
and that each of the co-tenants was in the 
habit of dealing with specific plots as repre- 
senting his share without paying any regard 
to his co-sharers. The plaintiffs themselves 
had got specific plots by virtue of their 
purchase. A specific plot was mortgaged in 
1896 to Jokhu and Ram Charan and long 
‘before that specific plots were mortgaged to 
Nand Kunwar or his representatives. It 
-seems to me that the tenants of the fixed rate 
tenancy are quite entitledas between them- 
selves to divide the holding. Such division 
cannot, of course, bind or any wise prejudice 
, the landlord. But as between themselves the 
division is perfectly legitimate. The Court 
below has found that prior to the plaintiffs’ 
purchase in 1893 the holding had been divid- 
ed. The plaintiffs who claim under Roste are 
bound by the division and it is quite clear that 
‘the plaintiffs’ suit for possession against 
Jokhu, Ram ‘Charan and Nand Kunwar must 
fail: Ido not decide, any question of .rights 
as betweon the plaintiffs and Kalke Singh. 
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and others after the redemption of thè mort- _ 
gages of the respondents. The, appeal fails 
~and is dismissed with costs including in 
this Court fees on the higher scale. _ i 
Appeal dismissed, 





MADRAS HIGH COURT. 
Civiu Apprats Nos. 191 AND 192. c¥ 1907. ; 
' Odtober 28, 1909. . : 
' Present: —Mr. Justice Wallis and Mr, Justice 
Miller. 
= NARAYANASWAMI NAIDU GARU, 
| RECBIVER, NIDA evo ESTATE— - 
KAT 


+ 


' 


eT SUS 
SREE RAJAH VELLANKI SREENI-” 


VABA J AGANNADHA RAO BAHADUR 


GARU—Respoypent. 
Act I of 1876--Application for separate registry ‘of 
‘pillage—Congent of parties—Refusal by one party lo 
‘consent, effect of —Suit for registration—Lability of non- 


consenting party for loss—Defendant -liable to pay. 


‘:peishcush to- Government—Payment made by plaintiff 
with defendant's notice—Plaintiff himself interested to 
pay —Contract Act (IX of 1872); ss. 69,.70. - 


“ UnderAct I of 1876, unless all parties to the alienation 


‘concur, the claimant is driven to a regular suit. 


There is no provision in the said Act that any party ` 


; wrongly withholding hie assent is to be liable for any 
‘loss which the claimant may incur ‘in consequence of 
‘his refusal to-coiisent. The result of his refnéal is 
that he ia made.one of the defendants in the suit; and 
if uneuccessfal,,has to pay the plaintiff's costs. : 

Where defendant was bound to pay direct or to 
put plaintiff in funds to pay certain charges on o 
to Government, and the plaintiff, who was 

. algo interested himself to pay those charges, paid the 
Government with the notice and acquiescence of 
defendant: Held, that the defendant was liable to 

repay to plaintiff under section 69 or section 70 of the 

Contract Act. 

', Under section 70 of the Contract Act, ‘arequest will 

. sometimes be implied where the defendant has notice 

of the payment being made for him, and does not 
dissent. 

: Paynter v. Williams, 10. and M. 810; 8 Tyr, 894; 2 

LJ, M. ©, 105; Alesander v. Vane, 1 M. and W. 511; 

2 Gale'57; 5 L. J. Be. 187, referred to. 

The inference of an understanding Cie, an 
implied contract) between the parties, will be drawn 
in cases where the circumstances plainly -lead to the 
conclusion that ce owner of the saved property knew 
that the other y was laying out his money in the 
expectation of eri repaid, o % 

Falcks v. Scottish Impeiral Insurance Co., 34 Ch. D. 
at 240, 56 Ta. J. Ch. 707; 56 L. T. 920,35 W. R. 148; 
'‘Nobin EA ishna, Bose v. Mon Mohun Bose 7 O. 573; 
9 0. L. B. 182; Damodara Mudaliar v. Secretary of 
Sate for India” 18 M. 88; Jarao Kumari v. Basanta 
Kumar Roy, 83 0. 874, referred to. 

Abdul Wahid Khan iv. Shaluka Bibi, 21° 0, “406; 
aLr A. 26, referred ‘to, 


- ‘Appeals against thie decrees of the Subord- 
inate Judge’s Court of Kistna at Ellore - in 
Original Suits Nos, 8 and 31 of 1905, Fespec- 
tively. ; 
Judgment.—in these cases, the suit 
village was bequeathed by the late gemindar > 
-to his two brothers-in-law, Jagannadha, . the 
defendant’s predecessor, and another. The 
-zemindar’s widows bought ont the other and 
put Jagannadha in “possession . of thé whole. 
village .under Exhibit C, dated the 22nd . 
January 1869, under which Rs. 3,200 was 


' treated as the petshcush payable on the village 


and Jagannadha was required to remit that 
-Rum annually together with the water-cess 
‘and road-cess to the semindari, which remained 
‘liable to Government as there had been. no 
separate.registration of the village. Jagan- 
nadha was ousted from possession by the Rajah’s 
surviving widow in 1883. He brought a suit 
and eventually recovered possession in-accord- 
ance with the judgment of the Privy Council 
in December 1898. In March 1899 he applied 
_for separate registry, but owing to the oppo- , 
sition of the zemindarini, he was obliged. to filp - 
a suit, Original Suit No. 19 of 1901, for a 
declaration of. his right to separate registry, 
and obtained a-decree in the District Court’ 
on the 9th October 1901, which was confirmed 
by the High Court on the 20th- July, ; ; 1906. 
These two suits are brought by - ‘the, Receiver 
of the Nidadavole Hatate to recover ‘peishoush, 
water-cess and local board cess paid to Govern. ` 
ment by the estate in respect of the defendant's 
village, the firat Suit No. 8 of 1965 for Faslis 
1309, 1310 and 1311 and the 2nd Suit- No. 31 . 
of 1905 tor Faslis 1812, 1313 and 18314. It ig 
not-disputed that the plaintiff was bound -to 
pay the pershcush and local cess on the village 
for Faslis 1809, 1310 and 1311 when the estate 
had not yet been separately registered in =the 
defendant’a name, but it is contended that the 
‘case as to water-cess ig on a different footing. 
- Under Act VII of 1865 the water-cessy ig 
charged un the land and Government” is _ 
entitled to levy it from the landholder both 
under the original Act and the Actas amended 
in 1900. Exhibit D shows that Government 
required the plaintiff to collect: and pay the 
water-cess on the zemindari, including this 
village, and Exhibit XX, dated the 25th J uly, 
1899, that this arrangement was to continue, b 
unchanged, and it is not suggested that there 
"has been any subséquent change.’ The plain- 
tiff’s laim to recover the’ ee oe i 


Ta 


~ 
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“ recover peishcush and local cess.. 


- geparate regirtry of the village. - 
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stands on’ the same footing as the claim to 
We think 
the Subordinate Judge was wrong in reading 
Exhibit XX as an intimation by Government 
that it looked to the defendant rather than to 


the receiver for payment of the water-cess. 


Exhibit XX simply says the existing arrange- 
ment is to continue pending the orders of the 
Board, and admittedly Government collected 
the water-cess for all these Fasits from the 
plaintiff and not from the defendant. 

-~ Asttothe amount of petshcush recoverable 
from the defendant, Jagannadha, who was in 
possession from 1869 to 1886 in accordance 


. with Exhibit O, paid Rs. 3,200 which has been. 


held to have been fixed provisionally pending 
As, after the 
defendant had been put in possession in 1899, 
the plaintiff wrongfully resisted separate 
registration, the Subordinate Judge has not 
awarded Rs. 3,200 a Fasli but only Rs. 2 0454, 


the peishcush for the village as finally appor-- 


tioned. We agree with the Subordinate Judge 
and think that in the circumstances the plain- 


_ tiff is only entitled to recover the ‘peishoush 


which was actually found payable by the 


_ village. The Subordinate Judge, however, has 


deducted Rs. 3,239-8-7 from the pershcush 
for these three Fasits being the amount by 


which the defendant’s collections for these - 


Faslis fell short of the full kist, or the ground 


that:the shortage was due to the action of the: 


plaintiff in wrongly resisting separate regist- 
ration, It is explained for the defendant that 


in accordance with certain decisions of this ` 


Court he was not entitled to take proceedings 
under the Rent Recovery Act until he yas 


- separately registered and that the shortage 
“was due to this cause. Various objections are 


taken. by the appellant. It is.denied that the 


shortage was dueto this cause,.and it is pointed . 


out that from 1869 to 1886 Jagamnadha was 
able to collect the kist without being registered 
proprietor. It is also said that some of the 


arrears for these Faslis have been: collected 


after suit. As for the decisions, it is pointed 
out that there were other decisions of this 
Court the other way and that these latter 
decisions have now prevailed. Itis we think 
unnecessary to go into these contentions beca- 
use the defendant’s claim on this head fails on 
a larger ground, He recovered possession of 
the village under the judgnient of the Privy 
Council, Exhibit I. Wanting separate regist- 


ration ag well, he was obliged to apply for it - 


~ 


under Act I of 1876. Under that Act unless 


all parties to the alienation concar, the claim- 


ant is driven toa suit: There is no provision 


in the Act that any party wrongly withhold- 
. ing his assent is to be liable for any loss which 


the claimant may incur in conséquence of his 
refusal to consent. The result of his refusal 
18 that he is made one of the defendants in the 
suit, and if unsuccessful has to pay the plain- 
tiff’s costs, as happened in the present case. The 
plaintiff was fully entitled if so advised to 
oppose the deferdant’sclaim to separate regis- 
tration at the risk, of course, of having to pay 
costs if he failed in his grounds of opposition, 
and we have not been referred to any principle 
or authority under which he can be made 
liable for more, The allowanceof Rs. 3,239-38-7 
made to the defendant on this head for Faslis 


"1309, 1810 and 1311 mast be disallowed. 


With régard to issue No. 5 there appears to 
be some confusion in thé Subordinate Judge's 
judgment as regards a sum of Rs. 190-1-8 paid 
by the defendant in August 1901 under Ex- 
hibit J for local cess due for Fasli 1308. The 
Subordinate Jndgefinds that that amount was 
payable by the defendant for cess in that 
Fash, but has apparently overlooked the fact 
that this suit does not relate to Fasi 1308 
bat to Faslıs 1809, 1310 and 1811. Conée- 


‘quently the defandant has wrongly been credit- 
.ed with this sum in the present suit, and the 


credit must be disallowed. 

The Subordinate Judge has also credited the 
defendant in this suit with a gum of 
Rs. 5,138-12-7 paid under Exhibit XXIII on 
the Jith August 1905, three years after the 
institution of this suit, but, as will appear, this 
sum cannot be considered as having been paid 
in respectof these Faslis, and must be credited 
in the second suit. 

The next suit filed on the llth September 


_1905 is to recover petshcush, water-cess and 


local-cess for Fasl’s 1312, 1313 and 1314. 
The defendant denied lability and pleaded 
that in’ any case he was entitled to credit in 
the suit for the sum of Rs. 5,138-12-7 paid by 
him to the plaintiff on the llth August 1905 
less than a month before the institution of the 
suit- The Subordinate Judge has found that 
the plaintif is not entitled to recover anything 
in this suit and has given the defendant 
oredit for thissum in the. previous suit on 


‘the ground that the village was separately re- 


gistered on the 17th January 1903 in his 
name, and that the plaintiff is not entitled to 
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recover.any payments made by him subse- 
quently to that date in respect of the plaint 
village. The fact that the defendant was held 


entitled to separate registration by the High . 


“ Court on appeal between the settlement of 
“issues and the hearing of this suit was not 
enough to decide the 4th issue, 
-defendant must make any payments to the 
plaintiff. for the suit Jaslis? If so, what is the 
sum payable” Wethink the issneraised and 


was intended to raise the question whether 


in, the ciroumstances of the case the defendant 
“was bound to repay the plaintiff the sums 
- which the plaintiff had paid Government in 
respect of the village or rather the balance, 
for it is alleged in the plaint and not denied 
in the written statement that before snit the 
defendant had paid the plaintiff over Rs. 5,000 
in respect of these Faslis, and obviously in 
repayment of. -what the plaintiff had- paid 
Government.. Now looking at the conduct of 
the parties, we think it raises the inference 
that the plaintiff wenton paying the petshoush 
to Government by consent ofsll parties pend 
ing the decision of his appeal as to whether 
it was payable by the defendant direct or by 
the plaintiff ont of a sum of Rs. 3,20) paid 
‘him by the defendant, and that as will be seen 


later 1 in law ib was paid at the defendant’s re- 


quest. At the timethe apportionment Was com - 
menced in March 1903. Fasli, 1312 was néarly 
over and the plaintiff must have paid most of 
the petshcush for the year. It is not suggested 
that the defendant made any effort to as- 
certain what balance was due by him or gave 
any notice to the Revenue authorities of his 
' desire to pay direct-to them or that they 
made any demand on him for these Faslis or 
reduced their demand on the plaintiff. It is 
quite clear that he left the plaintif to save 
the village by paying the peishoush and cesses 
while he enjoyed the rents and profits of the 


village. tis also clear that he acquiesced | 


in-the action of the plaintiff whicb was so 
greutly to his advantage and admitted his 


liability to repay the plaintiff whatever’ 


might prove to be due after the question of 


separate registry and of the. amount of ' 


petshoush payable on the village which was 
also under appeal had been finally settled. 
It is’ alleged in the plaint in this 
Buit that the plaintiff several times asked 
the defendant for the amounts sued for, ‘and 
this is not denied.in the written, statement, 
nor is it anywhere suggested that. the de: 


“Whether the - 


fendant ever denied his liability SA repay ` 
until after the fling of the suit. In June, 
July 1904 when ‘the first suit as regards 
Faslis 1309, 1310 and 1311 was pending, the 
defendant, who had filed his written state- 
ment in November 1902, tendered Rs. 2,000 
to the plaintiff, see Exhibits XXI and- XXII. - 
‘There is nothing to suggest that _this tender . 
was in reduction of the claim for Fuslts 1309, . 
1310 and 1811 as to which a suit was pend- 
ing. Ifso,it would have been paid: into 
Court. In Exhibit XXI, Rs. 2,000 are 
spoken of as collections. The plaintiff 
insisted that this should be paid without 
prejudice and nothing more was done then; 
but in Angust 1905 after another Fasli had 
elapsed a payment of Rs.5,138-12-7 was 
made througt one Basivi Reddi who appears 
to have been consulted by. the defendant at 
the suggestion of his. brother in-law;: the 
minor Rajah of Pittapur, no doubt witha 
view of avoiding further litigation. The 
letter which he brought from the defendant's - 
agent, Exhibit XXIII, says he would pay 
the peishcush eto., payable ou the village to the 
- plaintiff on condition of settling accounts sub- 
ject to Court decisions. These decisions did 
not mean fature suits which it was the object 
to avoid but the pending litigation as- to who- 
ther the plaintiff was to have separate 
registration or to pay Rs. 3,200 to the plain- 
tiff, and if the former, what was to be. the - 
amount of the ‘separate pelshcush. This 
letter bears an endorsement of payment by 


- the plaintiff's accountant, stating that the 
| Rs. 5,138-12-7 had been paid for Fasli 1812, 


and the defendaut has not produced the 
receipt given to Basivi Reddi cto show 
that this is incorrect. Not satisfied with - 
this .payment the plaintiff filed the 
present suit next month, and only -then. 
did the defendant repudiate liability whilst 
at the same time pleading that the payment 
of Rs.5,138 must go’ in reduction of the 
claim.. Less than this would be sufficient to. 
enable the plaintiff to maintain this suit as 
one for money paid by the plaintiff for the, 
defendant at his request. “A request will 
generally be implied where the defendant 
has notice of the payment being - made for 
him, and does not dissent,” Bullen and ` 
‘Leake’s Precedents of Pleading. 3rd edition,, 
page 42, citing Paynter v. Williams @) and, 


(1) 10, GN. 810; 3 Tyr. 89479 L, J, M. O 108 
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Alexander v.- Vane. (2): ‘The learned editors 
of the 3th edition at page 254 say “some- 
times” instead of ` ‘generally;” bit the altera- 
tion does not affect the present case. In Falcte 


v. Scottish Imperial Insurancs-Oompany (3), 


“The inference of an undarstanding bet- 
ween the parties—which you may translate 
into other language by calling it an implied 
cantract—is an inference which will un- 
hesitatingly be drawn in cases where the 
ciroumstances plainly lead to the conclusion 
that the owner of the saved property knew 
that the other party was laying ont his 
money in the expectation of being repaid. X 


The law is certainly no narrower in’ India, . 


Nobin Krishna Buse v. Mon Mohun Bose (4), 
Damodara Mudaliar v. Secretary `of State -for 
India (5), Jarao Kumari v. Basanta Kumar 
Roy (6), cases under section 70 of the Indian 
Contract Act. In the present case it must 
be borne in mind that the amounts sued for 


were payable out of the defendant's pocket : 


in any event and that the only question was 
whether he was to pay the apportioned 
peishcush to Government direct, or was to pay 
the plaintiff a larger sum. out of which the 
latter was to pay the peishcush. 

Further. the plaintiff was undoubtedly 
interested in the payment of pershcush on 
the village as he was claiming “Rs. 3,200 
annually out of the village subject to the 
payment of peishcush by him, which, as if 
proved, would have meant a profit of 
Rs. 1,000 a yeur, The decision of the Privy 
Council in Abdul Wahid Khan v. Shaluka 
Bibi (7) , though the facts are not precisely 
-similar, is against putting obstacles in the 
way of a litigant seeking- to recover money 
paid pending litigation for the preserva- 
tion of the property and properly payable by 
the successful party. Lastly. as the de- 
fendant was bound either to pay the peishcnsh 
_ on the village himself or. 
plaintiff in funds to pay it aad the, 
plaintif was interested in paying it, 
in view of -his claim in the pending, 
litigation, it may well be‘argued that the case 
comes within section 69 of the Indian Con- 
tract Act as well. 

(2)1M & W. 611;2 Gale 67;5 L J. Ex 1987; 


(8) 56 L J. Ch. 707; 34 Ch. D. 284 at p. 249 ; 56 L T. 
220; 85 W. R. 143. 

(4) 7 O. 578; 9 0. L. R: 182. 

(5) 18 M 88. a 

(6) 32 O. 374. 

(7) 210. 496; 211. A. 26, 


to put the ' 


‘In this base also the: 


water. and local ‘ceases stand on. the, same 
footing as the peishcush. In the result the 
decrees of the lower Court must be, reversed. 
and there must be judgement for the plaintiff 
in both suits in accordance with this judg- 
ment with interest at 6 per’ cent, from the 
date of plaint and costs in beth suits. Interest 
will be allowed at 6 per cent. 
4 Decree reversed. 





OALOUTTA HIGH ‘COURT. 

Seconp CiviL Appear No. 733 or 1908. 

; February 1, 1910. 

Present Mr. J ustice Holmwood and 
“Mr. Justice Chatterjee. 
CHAIRMAN, MUNICIPAL BOARD, 
CHAPRA— DerRADANT— A PPELLANT 
ersus 
Babu BASUDEO NARAIN SINGH— 
Prarytive—Respoxpest. 

Bengal Municipal Art (IIT of 1884 B.C), s. 118— 
Assessment—-Oorrectness or otherwise of valuation— 
Jurisdiction of Oivil Court to wmiterfere. j 
The Civil Courts have nothing to do with the 
correctness or otherwise of the valuation mado by 
a Municipality. They can only interfere when the 

assessment is ultra vires. 

The Civil- Courts have no jurisdiction to in- 
terfere with the assessment even when the rate- 
payer had no proper hearing before the Objection 
Oommittee. 

Manessur Dass v. The, Collector and Municipal Com- 
missioner of Chapra, 1 O. 409, referred to. 

- Appeal from the decree of the Sub-Judge of: 
Chapra, dated December 17, 1907;reversing 
that of the Munsif of Chapra, dated April 30, 
1907. 

Babu Ram Charan Mitra, for the Appel- 
lant, 

Babus Umakali Mukherjee and Akhoy Kumar 
Banerjee, for the espondent. 

Judgment.—This is a second appeal 
from the judgment and decree of the Sub- 


‘ordinate Judge of Chapra, who, reversing the 


decision of the Munsif ina suit by a rate- 
payer to have his Municipal assessment reduc- ` 
ed as illegal and ultra vires, held that the 
.tax had not been assessed on the proper valaa- 
tion of the holding and that, therefore, the 
plaintiff was entitled to a decree. 


This finding is obviously untenable. The 
Civil Courts had nothing to do with the cor- 
rectpess or otherwise of the valaation They 
can only interfere when the assessment is 
ultra vires. 

It is urged before us that itis ultra vires, 


~ 


we 
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because there is nothing . to show. that the 
Assessor actually did inspect the premises 
and because the record :of ,thé proceeding 


before the Objection Committee would lead to, 
the inference that the appellant had no pro- 


| per hearing. 


On Ng Aa ‘of the authorities, we 


think we have no jurisdiction: to interfere 
with theassessment. The ruling in Manessur 
Das v. The Collector “and” Municipal Commis- 
stoner of Ohanra (1) appears to bind us. 

The jurisdiction to interfere in matters re- 
garding the amonnt of assessment has been 
, withdrawn by express legislation and sec- 
tion-116 makes the decision of the Objection 
_Committee final. The cases of Navadip 
Chandra Pal v. Purnananda Saha (2) and 
Kameshwar Pershad v. Chairman. of Bhabua 
Municipality (8), do not affect this general 
principle and are ‘clearly distinguishable. 

But where the Municipality have the power 
to make a fresh assessment as they have 


every three years and merely raise the valua-., 


tion, the Civil Court has no power ‘to revise 
the valuation but is bound to accept it as 
conclusive. 


Asa matter of faot there i is no positive evi- 


dence in this case that the valuation was ex-: 
cessive. ‘The Courts were merely asked to 


draw an inference from the absence of evi- 


dence of increasein value in the five years 
previous to the suit. 
obliged to hold that the Civil Court had 


no- jurisdiction in this case and that the . 
learned Munsifin the Court of first instance. 


wås- right in dismissing the suit.: 


We, accordingly, decree the appeal and. 


` direct that the judgment and decree of the 
Subordinate Judge be set aside and the plain- 


tiff’s sait dismissed with - costs in all the 
“Courts. 
: l ` Appeal allowed. 
- (1) 1 C. 409. ; 
‘ (2)'3 0. W. N. 78. (3) 27 0. 849. 
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' ALLAHABAD HIGH COURT. 
. -Crv Revision No. 28 or 1909. . > 
January 20, 1910. ` 


l Present: —Sir George Race Kr., J ddge and — 


| Mr, Justice Piggott. 


CHINGAN GIR AND ANOTARR— DEFENDANTS. 


——ÅPPLIOANTS 
VPErsus 


BABU LAL—Puatnnirr——Opposira Party, 
` Provincial Smal ayse Courts Act (IX of 1887), Séh. 
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II, OL. (11)—Suit for Sainan ‘for the cutting of plain 
gifs trees by defendant-—Defendant not claiming-trees as 
his own butalleging non-ewistence of trees—Juriediction of 
Small Cause Court—Plea of jurisdsction—Duty of Court 
—High Court's power to interfere + = Revision— Practice. 

. å snit for damages forthe cutting of plaintiff's. 
trees bythe defendant, who did not claim that the 
trees were hig own property but alleged that there 
were no trees and none cit’ down, does not involve the 
determination of any right to immovable property, 
within the meaning of clause (11) of Sch: II to the: 
Provincial Small Cause’ Courts Act, and is, therefore, 
cognizable by a Small Cause Court. : 

A High Court is not bound to interfére in every 


case in revision from the decree of a Court of ; 


Small Causes. : 
Revision aast the decision of-the Judge 
of Small Cause Court of Allahabad, dated 6th’ 


` April, 1909, ` 5 : 


Mr. Hamilton, for the Kapi ak | 
Mr. Nihal Ohand, for the Respondent. 
Judg ment, —-This application in revi- 


sion has been referred to us by a Judge of this. 


Court. The plaintiff instituted a suit in -the 
Court of Small Causes at Allahabad claiming 
damages becausè the defendant had cut down 
certain trees belonging to him and converted 
the same to: his own use. The defendant 


“Ane ' 


4 


pleaded in the Small Cause Court that the | 
plaintiffs had no trees and that he did not cut - 


any down. | 
that the defendantshad cut down trees belong- 
ing to the plaintiffs of the value of Rs. -100 
and gave a decree ‘for that amount and costs? 


The grounds of revision are that the: relation . 
of mortgagee and mortgagor exists between: 


the defendants and the plaintiifs and that the- 
defendant was the mortgagee in possession. 

It was contended on behalf-of the defendant: 
in this Court.thatthe suit was altogether. -pre-. 
mature, and that the question of damage.al-. 
leged to have been done by him must be decided - 
whenthe mortgagor was redeeming. In connec- 
tion with this argument section 76 clause 
(e) and the last part of-the same, Transfer of . 


Property Act, were quoted. It is‘ strongly 


contended that the suit was not cognizable by 


The Small Cause Court found | 


a Small.Cause Court, and that there was no . 


jurisdiction to try it. 
Section 15 of Act IX of 1887 alos 
that a Court of Small Causes shall not take 


cognizance of the suits specified in the second. 


Scheduleas suits exempted from the cognizance | 


-of the Court: of Small Causes. Clause(2) of the 


game provides that “subject to the exception 
specified in the schedule and to the provisions. 
of any enactment for the time being in force, 


all suits o a civil naturé of Waa the valne -- 
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does not ‘exceed five hundred rupees, shall: be 
cognizable by a Court of Small Causes”. The 


second: Schedule clause - (6) exempta a snit by 


mortgagee of immovable property. for fore- 
clogure. or for sale from the cognizance of a 
Small Cause Court; clause (10) excepts a snit 
to restrain waste and clause (11) asuit for the 


determination or enforcement of any, right to ` 


or interest in Immovable, property. The 
present suit on the face of it did not come 
‘within any-of tnese exceptions but was a suit 
simply for damages for the alleged cutting of 
plaintiff's trees by the defendant. The defence 
did not bring in issue thedetermination of any 
right to immovable property. The defendant 
‘did not claim that trees which had belonged 
to the plaintiffs were his by yirtue of the 
‘mortgage or otherwise. The defence was that 
there were no trees and none cut down. The 


jurisdiction of the Court of Small Causes was. 


not in issue, so far as the record and any other 


saingan which we have-is concerned. The- 


question. was not raised until: the application 
was made in revision. The property involved 
was of a' very small value. The mortgage, so 
faras we cau- ascertain, was a mortgage of 
certain fruit trees. The mortgage deed, which 
the defendant relies.on, has been, NA A 
to the evidence of the defendant, destroyed. . 
We are not bound-in every cage to interfere 
in revision. The facts and circumatances of 
the present case are extremely doubtful. We 
are left in thedark as to the provisions and 
terms of the mortgage deed. We donot think 
that this is a case in which this Court ought to 
interfere. - Àt the same time we wish to.say 
that a Small Cause Court should be careful not 
to entertain suits which it is forbidden to 


entertain by the provisions of the Act’ under. 


which they act. Whenévoer it is shown to a 


- Court of Small Cruses that a suit- is inreality : 


one, which it is forbidden to take cognizance 

of, it should at once stop further proceedings. 

We dismiss the application with costs. 
Application dismtssed. 
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CALOUTTA HIGH. COURT. 
CRIMINAL Rutes Nos, 1309 and 1311 or. 1906. 
January 11, 1910, 


Present Mr. Justice Stephen and 
-Mr. Justice Carnduff. 


In No. 1309 i 
RAJANI KHEMTAWALI—PETITIONER 
In No. 1311 
KAMINI BAISNABI—PETITIONER 
versus 


EMPHROR—Obpeprosite Party. 

Easlern Bengal and Assam Disorderly Houses Act 
‘(IE of 1907 B B and A, O.),38 2 to 6—Court making 
order under s. B, whether Criminal Court—Magistrate 
to satisfy himself that house 48 disorderly—Scope of en- 


. guiry——Orwminal Procedure Code (Act Y of 1898), 


a8 4365, 439-—Power of High Court to interfere in re- 
vision. 

The Court, making an order under section 3 of the 
Eastern Bengal and Assam Disorderly Houses Act, 
1907, is a Criminal Court, and, therefore, the High 
Court has jurisdiction to act under sections 435 and 
489 of the Crimingl Procedure Code in respect of such 
an order. i 

Sections 2 and 83 of thë Act do not create any 
offence, the ‘only offence created by tho Act being that 
created by section 6. 

The power conferred by sections 2 wad 8 is not 
a power to hold a Oriminal trial or to take any 
preliminary proceedings under the Criminal Procedure 
Oode. The Magistrate may hold the enquiry under 
section 2 in any way that does not violate ordinary 
roles of fairness and’ propriety, but he is not bound to 
aot only on legal evidence, and he need not eummalaice 
oath, 


Rule against the re of the Deputy Macis- 
trate of Rungpur, dated September 29, 1909, 
an application for the revision of which was 
rejected by the Sessions Judge of that District 
on October 14, 1909. 

Babus Dia athi Sanyal and Sarat Chandra 
Lahiri, for the Petitioner. 

Mr. Orr, for the Crown; 

Judgement.—tThis case arises ander 
the Eastern Bengal and Assam Disorderly 
Houses Act, 1907, and raises a question of 
some importance as to its proper construction. 


. The facts relevant to the point before us are 
. ng follows :—A complaint was made to the 


District Magistrate of Rungpur by four house- 
holders under section 5 (e) of the Act that 


- certain houses were used by the petitioners 


before us for the purpose of habitual prostitu- 


= tion to the annoyanceof the inhabitants of 


the vicinity, as mentioned in section 2 (b). 
The case was, therefore, made over toa Deputy 
Magistrate, and’ notices were issued to all 


_ the petitioners under section 2, and, it is said, 


under paragraph (e) of that soekion: On the 
Beene appearing before him, the Deputy 
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Magistrate’ proceeded to hear witnesses on 
oath on both sides, proceeding as though he 
were trying persons accused of an offence, 
and then himself visited the houses of the 
petitioners and othér persons concerned. Act- 
ing on ihe information he received from 
these two sources, he came to the conclusion 


_ thatthe case fell under section 2, paragraphs 


(a) and (b), and he, therefore, made an 
order on all the petitioners to discontinue 


` the use of their houses as brothels, or for 
habitual prostitution, or as disorderly houses, 


within three weeks of the dateof the service 
À rale has been granted to 
show cause why this order should not be set 
asideon four grounds, which we need not 
discuss until we have settled a preliminary 


point, whichis, that we hare no jurisdiction ` 


to deal with this matter under section 435 of 
the Criminal Procedure Code. This déponds 
on. whether the Court making an order under 
section 3is a Criminal Court. The point has 
already been raised before the District Magis- 
trate and the Sessions Judge. The order 
of the former is not before us, but he refused 
tointerfere. | The latter expressed an opinion, 


“ which seems to have been held by the Dis- 
trict Magistrate also, that the. Court was a 


Criminal Court, but, without actually de- 
ciding the point, he refused to interfere on 
_the merits. 

The grounds for holding that the Deputy 
Magistrate in this case was a Criminal Court 
are that by section 2 of the -Act the 
information which lies at the root of proceed- 
ings, 18 to be received by the first class 
Magistrate, that is, an official whose character 
is determined by the Criminal Procedure Code, 
and that section 5 of the Act mentions - prose- 


, cutions under section 2. On the other hand, 


it is argued by the respondent that the only 


_ offence created by the Act is disobedience “to 


an order made under gection 3, which is made 
punishable by section 6, and it is argued that 
no Court can be a Criminal Court unless it is 


dealing with the commission of an offence, 


which the Court in this case was not. The 
scheme of the Actis that a warning may be 
given under section 3, and continued disohedi- 
ence to that warning is an offence. 
be observed that the Court that convicts 
under section 6 need not be the same as that 
which makes the order nnder section 8.” Pro- 


ceedings under section 2, which are the basis ` 


of an order under section 3, are,no doubt, des- 
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cribed as a “prosecution” in sectidn 5, but, as” 
fresh proceedings have to be taken in the Cane 
of a prosecution under section 6, the word 
Reems inapt for its purpose and, cannot be 
taken by itself to show that a Court acting 
under section 3 is a Criminal Court within 
the meaning of section 435 of the Code. 
Comparing the weight due to thesetwo ‘sets 
of arguments, we consider thatthe first must, 
prevail, on the ground that a first class Magis- ~ 
trate is a Criminal Court. The meaning of. 
the phrase depends entirely onsection 6 of thé’ 
Criminal Procedure Code, under which a first ` 
class Magistrate constitutes one of “five 
classes of Criminal Courts” created by law : 
and there is nothing in the Eastern Bengal, 
Act to deprive the term of its usual meaning, 
nor can we regard the obvious scope of the 
Act, which we will consider in a moment, aş 
kavine this effect. Wedo not attach much 
weight to the word “prosecution” in section 5, 
which is plainly amistake, as the only prose- , 
cution possible under the Act is one under 
section 6. We consider, therefore, that we 
have jurisdiction to act under sections 435 


- and 439 of the Code. r 


But here we are met with another 
difficulty. We agree with the contention of 
the Crown, that sections 2 and 3 -do not create 
any offence, and that the only offence created 
by the Act is that créated by section 6. The 
power conferred by sections 2 and,3 -is not. 
a power to hold a Criminal Court trial” 
or to take any preliminary proceedings : 
under the Criminal Procedure Code. It 18 
a power similar to those conferred on Cri- 
minal Courts by Chapters VIII, X, XI, 
and XII of the’ Code. But, whereas those 
chapters describe the procedure that Cri- 
minal Courts are to follow in various cases 


‘where they are not dealing with the trial 


of offences, and, therefore, give this Oourt 
ground for atevtening where the proper 
procedure is not followed, no procedure is 
prescribed by the present Act except-such 
as is indicated by the last- paragraph in 
section 2 and sections 4 and 5. Apart from . 
these enactments, the Court in making an 
order under section 3 has no duty except 
to satisfy itself that the house in quesa- ` 
tion is used as described in clauses (a), (b) 
and (c) in section 2. This it may do" in 
any way that is not manifestly improper; 
but it does not seem that the Court has 
any power to administer an oath. The 
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effect of- sections 3 and 4is as follows: —- 
By section 3 the Magistrate may summon 
“the owner etc., of the house to show cause 
-why a caleu. use of the house should not 
be discontinued ; by section 4, if the owner 
does not obey the summons, the Magistrate 
may make an_order ez parte, which must be 
taken to- imply that he may not do sə 
‘otherwise, and consequently the owner or 
other person, against whom it is proposed 
to procaed, must ba summoned under sec- 
tion 3. The course, of proceeding to be fol- 
-lowed under the Act is, therefore, as fol- 
lows :—On sanction being given ora report 
or complaint made under section 5, the- 
Magistrate must, if he Means to oroas 
further, summon the owner or other person 
mentioned in section 3 to show cause as 
described--in that section. -If he does not 
appear he may proceed in his absence. 
‘He must then satisfy -himself that the 
house is used as -described in section 2 
(a), (b) or (c) and he may do this in. any 
way that does not- violate ordinary 
rules of fairness and propriety; 
not bound to act only on legal evidence 
and he need not, possibly he may not, 
administer oaths. Hoe is not acting under 
the Criminal Procedare Code, but he is in 
fact performing an administrative and not 
a judicial duty. If he makes an order 


under: section 3, disobedience to it will be - 


an offence, but proceedings to punish that 
offence must be taken § independently of 
“proceedings under sections 2 and 3 and 


must, of course, be, conducted according to' 


_the ordinary law. All that is effected by 
the proceedings under sections 2 and 3 is, 
therefore, to lay .a foundation for a prosecu- 
tion under section 6, and sach proceedings 
need not and probably cannot be carried 
on in the manner appropriate to proceed- 
ings for the actual prosecution of an offence. 
The grounds stated in the rules are all 
framed on‘the contrary assumption and 
refer to matter which would be of import- 
ance in proceedings in the prosecation of 
an offence but have no- ‘importance in re- 
lation to the proceedings i in this case. The 
proceedings in this case have been perfectly 
fair and reasonable -in themselves, the only 
error committed. being that the Magistrate 
-had oaths administered to witnesses, Which he 
need not, and possibiy ought not, to‘have done. 
The result i is-that no case has been made out 


but he is - 
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for our a KAN and the rule is dis- 
charged. 


This order vill apply to Revision Case 
No. 1311 of 1909. 


Rules discharged. 





ALLAHABAD HIGH COURT. 
Seconp Civit Appgat No. 730 or 1908. 
December 11, 1909 and January 12, 1910. 

~ Present:—~Mr. Justice Karamat Husain. 
Syed FARHAT HUSAIN AND OTHERS— | 
DEFENDANTS——A PPELLAXTS 
. Cersus 
MAHOMED IBRAHIM ALI AND OTHERS— 


PLAINTIFFS—— RESPONDENTS, 

‘Partition suit—Owil Procedure Code (Act XIV of 
1882), ss. 18, 371, 544—Res judicata—Heard and finally 
decided —Re presentatives of.one of the respondents not 
brought on record—Abatement “of appeal—‘Cause of ac- 


. tron,’ meaning of—Iamitation-—Plea of adverse possession 


-Defendant not himself 114 possession— Jurisdiction. - 

A brought a suit for partition against F and others. 
‘The Court of first instance decreed the suit. Two 
separate appeals were preferred against the decree to 
the District Jadge. Both these appeals were dismissed 
on practically the same ground. One of the defen- 
dants, who was an appellant in one of the two appeals 
but was no party tothe other, preferred a second 
appeal to the High Court. No second appeal was filed 
from the decree inthe other appeal: Held, that there 
being uo claim for partition among the defendants 
inter se, the Court had no jurisdiction to divide off 
their sharea. 

Hikmat Ali v. WHaluunnissa, 12 A. 506, referred to. 

The appellant’s appeal tothe High Court was-not 
barred by res judicata by reason of his not a 
appealed against the decree in the other appeal to 


‘which he was no party. 


Babajt Dhondshet v. The Collector of Salt, 11 B. 595, 
distinguished, 

Dost Mahomed Khan v. Said Begam, 20 A. 81, re- 
ferred to 
- If daring the pendency ofan appealone of the 
respondents dies and his representatives are not 
brought on the record, the whole, appeal does not 
abate for that reason 

Alla Bakhsh v. Madho Ram, 23 A. 22, followed. 

Ram Sewdk v. Lambar Pande, 25 A. 27; Chinta Man: 
Nilkant v. Ganga Bai, 27 B. 284; Dhuttaloor Subbayya 


vy. Paidiguntam Subbayya, 80 M 470, referred to. 


A brought a suit against Z and Y for joint posses- 
sion. The Court of first instance dismissed the suit. 
The plaintiff appealed to the District Judge. During 
the pendency of the appeal, Y died and hia represen- 
tatives were not brought onthe record, The District 
Judge decreed the appeal as against Z and held it to 
‘have abated as against the representatives of Y. 
Subsequently the heirs of A brought a suit for parti- 
tion against the heirs of Y and others: Held, that the 
subsequent suit was not barred by res judicata either 
under section 13 or section 871 of the Code of Civil 
Procedure, 1882. The appeal in the former snit 
having abated, it could not be said to uate been heard 
and ones decided, 
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_ Radha Prasad Singh v. Lal Sahib Rat, 18 A. -53, 
atp 62,17 1. A. 160; Bitto Kunwar v. Kesho Prasad 
Bhisr, 10. A. 277; 24 L A. 10, 1 C, W. N. 265, re- 
ferred to. 

“Cause of action”, in section 371 of Act XIV of 
1882, should be taken to mean the facts constitnting 
the infringement of right and not those constituting 
the right itself. 

Murty v. Bhola Ram, 16 A 166, Haramont Dasi 
v. Hari, Charan, 22 C. 833, referred to. 

In @ suit for partition, the defendant, who himself 18 
not in actual possession of the property, cannot say 
that the suit is barred by limitation. 


Second appeal from the decision of the 


Second Additional Judge of Aligarh, dated 
the 13th April, 1909. ~ 

Mr. Balram Chandra Mukerji, for the Ap- 
pellants. 

Mr. Abdul Majid (with him Mr. 
Raoof), for the Respondents. ` 


_ Interlocutory judgment.— 
Two preliminary objections are taken to the 
hearing of this appeal. The facts are shortly 
these :—The plaintiffs, as representatives of 
‘one Abbas Ali, instituted a suit for partition 
and possession of their share in the property in 
dispute against the defendants, the represent- 
atives of Wajid Ali and Gama Ali, on the 
allegation that the property originally belong- 
‘ed to one Mir Subhan, the common ancestor 
of Abbas Ali; Wajid Ali, and Qamar Ali, 
that one-half of the property belonged to the 
plaintiffs and the other half to the defendants. 
‘The suit was resisted on various pleas. The 
learned Munsif granted the plaintiffs a decree 
‘for possession and for partition of the share 
claimed. Against that decree, two appeals 
were preferred one by Farhat Husain, Mush- 
“taa Ahmed, Musammat Juggan, Mahmood-un- 
nisse and Fida Ali. It was No. 249 of 1907. 
In this Appeal all the plaintiffs and such 
defendants as did not join as appellants were 
respondents. The other appeal No. 69 of 
1907 was filed by Anwar Ali, the heirs of 
Gohar Ali, and Husaini Begam, who died 
during the pendency of the appeal.. The lower 
‘appellate Court with reference to the grounds 
of appeal 1 in both appeals determined the fol- 
lowing points: — (1) Was the suit barred by 
sections 13 and 48 of the Code of Civil Pro- 


Abdul 


‘cedure? (2) Did the property belong to Mir . 


Subhan and if it did, what was the interest 
of the plaintiffs’ predecessor-in-title therein? 
(3) Were the plaintiffs or their ancestors in 
possession of the property within 12 years of 
the institution of the suit (4) What was the 
plaintiffs’ share-i in the property? 
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~ The lower appellate Court heard the two ap- 
peals together and in both confirmed the decree 
of the Munsif. In Appeal No. 69 of 1907, it 
discussed the points fully. In Appeal No. 249 
of 1907, a short judgment Was delivered 
‘in which it was remarked:— For the reasons 
given in my judgment just now: delivered 
in Appeal No. 69 of 1907, my findings on 
these issues are: (1) Sections- 13 and: 48 
of the Code of Civil Procedure do not bar the 
suit. (2) Mir Subhan was the owner of the 
entire property and Kharait Ali, the grand- 
son of Karim, was the owner a a moiety. 
which is the disputed property ‘and that 
Khairat Alis heirs in 1842 sold that half 
Share to “Abbas Ali since deceased, ancestor 
of the plintiffs, (3) the plaintiffs and their 
ancestors were in possession of the disputed 
property within 12 ‘years of the ‘suit and 
the claim is not time-barred (4) the’ plain- 
tiffs share is 3. Farhat Husain and: other 
appellants in Appeal No. 249 of 1907 prefer- - 
red a second: appeal to this Court. No second 
appeal was filed from the decree in appeal 
‘No. 69 of 1907. While the second 
Appeal No. 730 of 1908 was pending, 
Mahomed Ahmed, defendant first party, died 
‘on the-5th of March leaving a widow and 
two daughters as his heirs. But the ‘appel- 
lants did not bring them on the record. 
‘With reference to the above facts, two rre- 
liminary objectiongare taken‘to the hearing 
of this appeal’: (1) that the doctrine of res 
‘judicata bars the present ‘appeal and 
(2) that the appeal abates. The argu- 
ments of the learned counsel on the 
‘first point are as follows.— The suit was B 
partition suit. Both the appeais were decid- 
‘ed by the Court below on grounds common 
to all the respondents. A decree in a 
-partition suit, as remarked by Burkitt, J., os 
Dost Mahomed Khan v. Said Begum (1), A 

a decree in favour of each sharer:” That 
being so, thongh Farhat Husain was no party 
to Appeal No. 69 of 1907, yet as the appellants 
in that appeal, by virtue of section 544, C. P. 
C., represented him (see Babaji Dhondshat 
v. The Collector of Salt Revenue (2), he was 
bound by the decree in that appeal and as 
he allowed that decree to become final, his 
appeal from the decree in Appeal No. 249 of 
1907, which decided the same issues as wera 
decided i in Appeal No. 69 of 1907, is barred. 


This contention, in my opinion,.is: not sound; 
» (1) 20 A, 81 p. 87. (2) 11 B. 596. ( 
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N one of the defendants asked for the partition 

óf their sharas. ‘Their rights | tnter ga were, 


therefore,’ naither determinad by the -first 
Court nor by. the Court ‘of first appeal. In 


these circa matancas, the Court below had no. 


Jurisdiction to divide off their shara3, sea 
Hikmat Aly v. Wali- un-nisst (3). As there 
was no determination of the defendant's 
shares inter'se aa Farhat Husain was no party 
to Appeal No. 69 of 1907 and as he was not 
represented by the appellants, he was not 
‘bound by the decree in that appeal. Not only 
he was not bound by the decree but he could 
not appeal against it if he wished to do Bo. 
Ho appealed’ against the ‘decree’ in Appeal 
‘No. 249 of 1997 to which he was’ a party; 
_he, thérefore, could not be said to have allowed 
the appellants i inthe other appeal to repre- 
sent him, and the ruling in Babaji Dhondshet 
y. The Collector. of Salt Revenue (2) has- no 
upplication to the present case inasmuch as he 

was not represented by other appellants. 


The argument as to abatement is that the 


_ decree of the lower appellate Court for parti- 
_ tion of one-halfof the property in dispute 
is a joint decree against all the defendants, 
that during the pendency of the appeal 
from that decrees, Mahomed Ahmed, one of 
the respondents, died, that his repre- 
sentatives were not brought on the record, 
that the appeal against them abated and 


that’ as the decree against them became final, 
ib also became final against others ER 


as the decree, was joint and indivisible. The 
contention of the learned Counsel for the 
‘respondents, in other words, is that, if his 
clients are entitled to one- half of the property 
against the heirs of the Mohamed Ahmed, the 
appellant cannot impeach the decree of the 


Court below awarding that one-half as against, 
themselves. The learned counsel admits that in | 


_ cases, to which section 544 of the Code of Civil 
Procedure applies, thn omission to bring on the 
.Yecord 


to abate and that the rule laid down in’ Ram 
Sewak v. Lambar Pande (4), Ohinta Mani 
-© Nilkant v. Ganga Bai (5) and Dhuttaloor 
_ Bubbayys v. Patdigantam Subbayya (6) “is 

_good law. Bat he’ draws a distinction 
between the omission to bring on the record 
the representatives of one of the respondents 


and the omission to bring on the record the 
-` (8) 12 A. 508. = 25 A, 27. 
(6) 27 By284, * (6) 80' M. 470; 
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the representatives of one of the ap- 
pellants does not cause the appeal as & whole’ 


O27 
representative of one of the appellants 
and says that in the latter case section 544 
applies in-terms whereas in the former case 
it does not and that there’ is no other 
section in the Code to extend the 
provisions of section 544 to a case in which 
one of the- respondent dies and his legal 
representatives are not brought on the 
record. In cases in which the decree pro- 
ceeds on grounds common to all the appellants 
or all the respondents, there seems to 
be no distinction on principle in causing 
an appeal as a whole to abate between 
some of the appellants not being bəfore the 
Court and some of the respondents not being 
before it. If the appeal does not abate as a 
whole owing to the representatives of one 
of the appellants mot having been brought on 
the record; there is no reason why the whole 
appeal ‘should abate if the representatives 
of one of the respondents are not brought 
on the record. This view is supported by 
the remarks of Henderson J., in Alla Bakhsh 
v. Madho Ram (7). For the above. roasons 
both the preliminary objections fail and are 
overruled. 

Judgment.—tin this sage two 
points are argued; the first is that the suit is 
barred by the doctrine of res judicata and the 
second is that the suit is barred by limitation. 
Both.the above -pleas'are based on the pre- 
vious litigation relating to the property in 
dispute. That litigation briefly stated is as 


- follows :—In 1887, Gohar Ali, Anwar Ali and 


their mother, Husaini Begam, permitted one 
Nanda to build a house in the serari now in 
dispute. Hnayat Ahmed. and Ahmed Ali, sons 
of Saadat Ali,brought an action against Gohar 
Ali, Anwar Ali, Husaini Begam, Nanda and 
Kareem-un-nissa. The parties are unable to 
state who Kareem-un-nissa was. The suit 


‘Was instituted on the allegation that the 


plaintiffs along with Gohar Ali, Anwar Ali, 


' Husaini. Begam and Kareem-un-nissa were: 


the joint proprietors of the serat and that no 
co-sharer could, without the consent of the 
rest, permit any one to build a house in 
the seras: The relief which was claimed 
was that - by. declaring the ownership and 
joint possession of the plaintiffs, the defen- 
dants might ba restrained from exercising an 
exclusive right of ownership, and that Nanda 
might be dispossessed of the land on which 


He had built. The defence of Anwar Ali, 
(T) 28 A: 2B at pe Bh, | 
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j Gobar Ali and Husaini Begam was that they 

“were the proprietors and had been in adverse 
possession for more than the statutary. period 
„of limitation., In that suit Abbas Ali, a 
vendee claiming through the heirs of Khairat 
“Ali, applied to be made a party bub his 
application was rejected on the ground that 
the parties to the suit did not admit his title. 
The suit of Enayat Ahmed and Ahmed Ali, 
which was Suit No. “49 of 1887, was decreed 
on the’lQth Jane 18&7. There was an ap- 
` „peal to the District Judge of Aligarh, which 
was dismissed on 29th June 1888. Abbas 
Ali then brought a suit against Gohar Ali, 
Husaini Begam, Anwar .Ali and Nanda; 
‘first set, and Ahmed Ali, Enayat Ahmed, 
Ashwuq. Ahmed, second set In that suit 
he‘claimed to-be the owner of half of 
the sêrat under the ‘sale-deed of 21st 
November 1862, executed by the represen- 
tatives of Khairat Ali in his favour. The 
relief sought was that by a declaration of 
his-right to half the property, joint posses- 
„Bion over the -seras might be awarded, that 
Nanda might be dispossessed and tho pro- 
' perty restored to its original condition. Jt 
is to be noticed that no relief was sought 


against Ahmed, Ali,Enayat Ahmed and- 


l Ashwaq : Ahmed ‘defendants second set. The 
defendants second set, in their written state- 
ment, traversed ~ the allegation as to 
ownership ond. joint -possassion of the plain- 
tiff, - The Munsif in his judgment: of the 

‘19th December 1887- said:— The plaintiff 
has failed, in my opinion, to. prove that since 
the date o shis purchase he ever held posses- 
sion of the land in dispute or that he ever 
got a share in the rent proceeds of the same 
I find that the claim of. the. plaintif is 
barred by. limitation.” He, therefore, dis- 
missed the plaintiff's suit. Abbas Ali appeal- 
‘ed to the lower, appellate Court. During 
the pendency of the appeal, Enayat Ahmed 

` died and his representatives were not brought 
on the record. The lower appellate Court, 

-towards the end ofits judgment, dated the 
2nd Septeniber 1890, remarked; “I find for 
the plaintiff and thus decide the second issue 
also. , The appeal and the claim-are decreed 

. with costs against all the defendants, except 
Enayat Abmed’s heirs. Against the latter 
it-is dismissed with costs.” 

-dismissing the appeal against the heirs of 

Enayat Ahmed -appears from the following 

i Pome in the judgment of the epuslee” 


INDIAN CASES. 


_concerned, the appeal abates. 


was based on the sale-deed of 
ember 1862, made by the representatives of 


‘title of the 


The reason for. 


hal 


-= 


Court; “At the SOD of the appeal, -it 


‘transpired that- Abbas Ali appellant and: 
Hnayat Ahmed, one of the respondents, are” 
_both dead. Abbas Ali died on 18th October 


1859 and Enayat. Abmed died on 7th 


February 1888. Theapplication for the sub- 


stitution of the names of Enayat Ahmed’s 
heirs’ was presented on 12th September 


1888, t.e, more than six months after the- . 


- faio 


date: of the death of EnayatAhmed. Therefore, . 
so far as his (Enayat Ahmed’s) heirs are | 


rest -of the -respondents itis heard.’”’ The 
above is a short account of the previous 
litigation ‘relating to . the property in suit. 


of Abbas Ali instituted a suit for partition 
and for possession of their share. The suit 
21st Nov- 
Khairat Ali in favour of the predeéessor-in- 


Farhat Hossain was that the suit was barred 


--by res judicata and by limitatior. The Court 


of first instance came to the conclusion that 


the suit was neither barred by the doctrine ` 
and. it 


of resgudicata nor by limitation, 
gave the plaintiffs a decree which wus 


confirmed by the lower appellate Court on 
appeal, Farhat Hossein, son of Ahmed Ali, 
Mu-ammat Mahmood-un-nissa, daughter of .- 


Ahmed Ali, Mushtaq Ahmed, son of Enayat 
Abmed,.Bibi Jagan, aaughter of Hnayat 


Ahmad and Mahomed Fida Ali,-son of Walli- = 
Ullah, came to this Court in second appeal. 


The frst. point raised on their beha.f is that 
with reference tothe previous litigation the 


plaintiffs: suit -is barred by the doctrine of. ° 


res judicata. The learned Vakil who appeared 
for the appellant argides that in the suit, 
which was instituted by Abbas Ali in 1887, 
he claimed dispossession - of Nanda from 


the site which was given to him by Gohar’. 
Ali, Ahmed Ali, and MHosseni Begam.- He ` 


based his title on a sale-deed executed in 


Ali: that Enayat Ahmed and Ahmed Ali 


resisted the suit.on the ground that the - 


plaintiff had no right to the property, that 


“he had not been in possession. within. 12 


years of the institution of the suit -and that 
the Munsif dismissed his suit on the ground 
of limitation. Under these ciroumstances, 


the learned ‘Vakil. for the appellant - argues 


> f = 


Against the 


-The facts of the present litigation are 
shortly these:—In the year 1905, the heirs - 


plaintiffs. The defence by _ 


Fed 


his favour by the representatives of Khairat ` 


~ 


_ diamissing the 
. rës judicata within the meaning of the Civil 
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-their Lordships of the 
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that the heirs of Abbas Ali are not entitled 
to re-open the question of title and possession 
against. the appellants in this secéndappeal.. 
Thelearned Counsel for the respondents 
meets this argument in the following manner. 
He says that from the dismissal of the 
suit of Abbas “Ali ‘by the Munsif there was . 
an appealand that appeal was decreed but 
so far as the heirs of HEnayat-Ahmed were 
concerned it abated, because-his representa- 
tives- were not brought upon the record 
within’ .the period ‘prescribed: by limitation. 
That being the case, itis not right to say - 


-that the suit by | the heirs‘of Abbas Ali so 


far us. the heirs of Enayat Ahmed were 
concerned was ‘heard’ and finally decided.” 

For the application of the” doctrine of res 
judicata, it is necessary that the matter must 
have been heard and finally decided., In 
support of this proposition, the remarks of, 
Privy Council in 
Radha- Prashad Singh v. Lal Saheb . Rat (8) 

are relied on. Those :emarksare as follows :—-.- 
“None of the questions, either of fact or law, 

raised by the pleadings of the parties, was 
heard or -decided by the Judge of the 
Shahabad Court in--1881 and his decree 
suit does nət- constitute . 


Procedure Code.” He also.relies on Bitto- 
‘Kunwar wv. Kesho Prasad Misr (9), in which 
their Lordships. of the -Privy Council rale 


-that it was not ` within section 13 of the 
_ Code, the matter not being tried and deter- 


mined in the-suit. The learned Counsel 
further says that -as the appeal against the 
heirs of Enayat Ahmed abated and as the, 
case was not governed by the doctrine of, 
rès judicata, the only other section which 
could bar the suit was section 371 of the 
old (Code, but ‘that the essential element 
under that section which bars a fresh 
suit is that the cause of action for the second 


-guib is the same as that of the former suit, 
- but such is not the case here. 


such The cause of: 
action for-the former suit was, according 


“to the learned Counsel for the respondent, 
- the infringement upon his clients’, right by . 


‘ giving permission to Nanda to build, while 
` the cause of action:for the present suit is the 


withholding of the. partition of the property 


to which theheirs of Abbas Ali are entitled. 


The term -cause-of action’ has been different: 
(8) 18 A. 53-at p. 62; 17 I.A 150. 
(8 19.A. 277; 84 I. A. 10; 1 O W. N. 266. 


- 
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ly construed. In Murti v. Bhola Ram (10), 
the majority of the Judges of this Court, on 
. the basis of English authorities, laid dowa 
that. the cause of action consists of every 


. fact which it would be necessary for the 


plaintiff to prove if traversed in order to 
support his right to the judgment of the 
Court. In’ that sense the cause of action 
comprises his title when in issue and the 
acts.of the defendants which infringe upon 


that right. The expression ‘cause of action’ 


has a limited sense also and includes the 
- facts constituting the imfringement of . the 
right but not those constituting the right 
See Haramonit Dasi v. Hari Uhurn 
(11). The expression being capable of two 
different meanings, it is to’ be determined 
which of these two meanings is to be attached 


-to it in section 371. Having regard to the 


ruling of their Lordships of the Privy 


.Coaneil that for the purpose of the appli- 


cation of the doctrine of res judicata it ig 
necessary that the issue must have been 
heard and finally decided, Tam of opinion 
that the éxpression cause ofaction’ in section 


"371 is to be taken in its limited sense, 


that is, the facts constituting the infringement 
of the right and not those constituting the 
right itself. Ifthe expression were taken 


‘in its broad sense, the question of title, which 


was not heard fad finally decided, could 
not be re-opened. That -being my view, I 
am of opinion that the. previous decisions 
arrived at by the Munsif and the. Court of 
first appeal do not operate as res judicata 
even in favour of the heirs of Enayat Ahmed 
and that the present suit is not barred by 
section 871 against them inasmuch as the 
“cause of action’ in its limited sense is not 
identical im the two cases. This disposes of 


_ the first point, 


The second point urged by the learned 
Vakil for the appellant is that so far back 
as the year 1887, the appellants, that is, 
the representatives of Ahmed Ali and Enayat 
Ahmed, in very distinct and clear terms 
denied the: possession of Abbas Ali and that, 
therefore, the representatives of the latter 
without establishing that they have been in 
possession of the property in dispute within 12 


‘years of the institution of the present suit 


are -out of Court on the ground of limitation, 


The lower appellate Court in its judg- 
10) 16 A. 165, 
» (11) 92 O. 888 at p. 839. 
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“No 69 of 1907, re- 
marks as follows :— It is true that the 
witnesses’ for the defendants said that 
Gohar Ali and his father and not any other 
co-sharer collected rent (takina) from them. 
If itis so, Farhat Ali (Husain) and other 
co-sharers and plaintiffs occupy the same 
position. This shéws that Gohar Ali aclually 
collected rents from tenants in the serat 
dnd that Farhat Ali (Husain) and other 
co-sharers,  e:, the plaintiffs and the appel- 
lants before me, were not in actual possession. 
:lf they are in possession, they are in possession 
through Gohar Ali. The decree which the 
plaintiff for joint possession have got is 
- final against Gohar Ali who actually collects 
rents, and the appellants here are not in 
actual possession and occupy the shme 
‘position as the plaintiffs.’ Under these 
circumstances they not being in actual posses- 
sion cannot say that the sait of the plain- 
tiffs for possession is' barred. Gohar Ali, 
who wasin- actual possession by collecting 
rent, could have: put forward that plea but 
the plaintiffs have a decree against him and 
“the appellants have no right to put forward 
that defence. For the above reasons the 
appeal fails and is- dismissed with costs, 
including in this Court’fees on the higher 
Beale; x 


IR 


ment in Appeal 


Appeal dismissed, 





|| 
4 


- 


ALLAHABAD HIGH COURT. 
SECOND Crvin Appeat No. 296 or 1909. 

ae January $, 1910. ` 

: Present; —Mr. Justice Piggott. 

`- Ari Maharaja PRABHU NARAIN 
SINGH—PLAINTIFF—ÅPPBLLANT 

. cereus 
: SARI U MISR AND oraues—Derenpants— 


RESPONDENTS. 

- Divil Procedure Code (Act XIV of 1882), ss; 86, 49 — 
Plaint—Presentation to proper officer—P) esentatron by 

proper person—Plaint ordered to be 1egwtered after 
ti mitatson-—H fect of auch order. 
: The limitation for filing a suit was to expire on 
‘the 18th of February, 1908. The pleader for the 

plaintiff came to the proper Court onthe evening of 

Ae 17th of February, after the Judge and his 
‘Munsarim had both left the Court, and persuaded the 
Buits clerk to receive the plaint. ‘Next day the suits 
clerk handed over the plaint to the Munsarim who not- 
“ed how the plaint had reached his hands, and on the 
following day, February 19, put it before the Judge. 
The Judge ordered: “Regiatored, subject to.objection 
as to limitation, if any, made by other party”; 
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- Held, that the making over.ofithe plaint tothe suits 
clerk ou the 17th of February was no presentation 
within the meaning of section 43 of the Code of Civil 
Procedure. 

Held, further, that the Kana of the plaint to 
the Munsarim on the 18th Februsry through thé suits , 
clerk cohld not be said to be a presentation by the 
pleader who had given the plaint’ to the suits clerk. 

Queen-Empreas v` Rama Sammi, 21 M. 114, followed. 

Held, also, that the-order passed by the J nilge, on 
the 19th of Februar y čo register the plaint, was 
irrelevant, and could not be considered'as having 
any retrospective effect so as to validate the pro- 
coodings of tho two previous days. 

Shanker Narain v. Kunjappa, 8 M. 411, distinguished. 


Second appeal from the decision of the 


District Judge of Benares, -dated* 15th 
December 1908. ` 7 i 

Mr. Gotal Prasad, for the Appellant, | 

Mr. Kalendi Pi ed for the Respondents. | 

Judgment.—In these three connect- 
ed cases, the plaintiff appellant has authorised 
certain pleaders to file three suits_on his 
behalf. Itis now admitted that’ the limit- : 
ation period for the filing of the said suits 


expired on the 18th February 1908. Itis 


proved that the pleaders concerned came to 
the proper Court, that of the Munsif of 
Benares, on the evening of February 17th 
1908, after the presiding officer and his 
Munsarim had both left the Courts, that is to 
say, at an hour when the Court was closed 
forithe day, and there was no person, present 
having authority to receive the plaints. It 
would appear that the pleaders themselves 
were acting under the mistaken belief that 
the period of limitation for the: suits in- 
question expired on February 17th, 1908 and 
noton the day following. - They. succeeded, 
in persuading the-suits clerk to receive the 
plaints, and on the following. morning 
the suits clerk handed them to the 
Munsarim. The latter evidently shared the 
mistake of the pleaders with regard to the _ 
-period of limitation, and it never occurred to 
him that any action taken on the 18th 
February 1968 could affect the legal position. 


- He contented himself, therefore, with mak- 


ing a note of the facts and bringing the three ` 
plaints before. the Munsif on ‘the 19th 
February 1908 together with his /report. 
The order then passed by the Munsif was 
“ Registered, subject to objection as to 
limitation, if any made by other party ”’ 

On these facts, the three plaints were, aon 
objection duly taken, eventually rej jegted by 
the Munsif of Berares, and an ‘appeal 
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against that decree has been rejected’ by the 
learned District Judge. 

-It is quite beyond question that there was 
mo presentation of the plaints within the 
‘ meaning of section 48 of the Civil Procedure 
Code (1882) on February 17th, 1909. As re- 
garda the proceeding of February 18th; I find 
myself driven to concur in the opinion of the 
learned District Judge that there was no valid 
' presentation’ upon that day either. The 
point really turns upon the meaning of sec- 
tion 36 of the Oode. - 

The question i is whether the ihres plaints 
reaching the Mansarim in the manner in 
‘which they did, through the hand of the 
suits clerk, can be said to have been present- 
ed by the pleaderg concerned. I am of 
‘opinion that they cannot and that to hold the 
‘contrary would be to open n door to serious 
‘abuses.: The ruling ‘of she Madras High 
‘Court in Queen-Hmpress v. Rama Sama 
(1), turns upon the wording of section 419 of 


tthe Code of Criminal Procedure but it is, 


‘cleat that in- Criminal Appeals as wel as in 
Civil Suits, the necessary plaint or memo- 
. randum of appeal requires to be presented to 
& proper person by: a proper person. The deci- 
sion referred to is, therefore, authority for 
holding that thd pleaders concerned ‘in this 
case cannot be said to have presented these 
plaints tothe Munsarim by the hand of the 
suits clerk. Thé only other point to be con- 
sidered is the effect of the Munsif’s order of 
February 19th, 1908. The appellant in this 
caserelies upon & decision of the Madras High 
Court in Sankar Narayana v. Kunjappa(2). He 


‘contends that the order of the Munsif is-one_ 


secepting the plaints as at any rate duly 
presented, though subject to possible objec- 
tion on the ground of limitation; and that the 
plaints; therefore, must be regarded as 
4 having been-duly presented before that order 


Was “passed. In the Madras ’ case above re- ` 


ferrad to, there was an appearence of the 


‘plaintiff and his pleader before.the proper ` 


Court within the prescribed period -of limit- 
ation,and under those circumstances the Court 
' felt justified i in'holding that the previous ir- 
regularity and invalid presentation of the 
' plaint had been’ covered by the subsequent 
notion of the Court and the parties. Inthe 
present case the question of limitation really 
arises in this way that if the prescribed. period 
of ‘limitation for the suit had expiréd on the 
ENT) SIM, TIANG - gi, BM. 4lli- ` 


19th instead of the 18th February 1908, 

might have been necessary ` to ja 
whether the pleaders for the plaintif were 
present in Court when the Munsif’s order of 
February 19th was passed, and whether any- 
thing took place on that day ‘which. could be 
treated asa valid présentation of the three 
plaints. As matters «stand, the proceedings 
of February 19th are irrelevant, and the 
order passed by the Munsif on that date 


- cannot be considered as having any retros- 


pective effect so as to- validate the proceedings 
of the two previous days. | must, therefore, 
concur in the finding of the learned District 
Judge.. 

The appeal, ki alaa fails, andi is dismiss- 
a with costs: | 
o Appeal E 
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‘ - MADRAS HIGH COURT. 
ORIGINAL Sioa OIvIL Appar NO. 54 or 1908, 
September 28, 1909. 


Pius —Mr, Justice Mann and Mr. Justice 


Abdur Rahim. - 
Tas OFFICIAL ASSIGNEE of MADRAS 
AND OTHERS — APPELLANTS © 
versus 


B. KRISHNASWAMI NAIDU AKD otHERS— 


RESPONDENTS. > 
» Tr ustees —Appointment of members of a banking firm 
as trustees -Direction of settlor to’depemt trust amount 
in the trustees’ bank—Fuilure of the firm—Appointment 
‘of new trustecs under deed of rer Temani Rane of the 
new trustees to recover the trust money. 

One R executed a trust deed andi kng tho 

pattnera of the. firm of A and Co. as 
trustees and directing that they do invest the trust 
amount in their own firm at 6 per cent, interest. 
The trustees were empowered fo appoint new trustees 
under certain contingencies. 
. The -trustees deposited the trust amount in A 
and Oo.,.as per the directions of the settlor. A 
and Co. became insolvents. Shortly afterwards 
they appointed new trustees, under the power con- 
ferred on them by the deed, who applied for thé 
amount in deposit : 

Held, reversing the - order of, the Insolvency 
Commissioner, that the trustees under the settlor’s 
deed were distinct from the ba firm of which 
they ‘were members, that.the relationship between 
the Bank and the trustees was merely that of debtor 


+ ¢ 


“and creditor, and that on the failure of the Bank, 


the trustees ranked with the general body of 
creditors and -had only a right of proof against the 
general assets of the Bank like other creditors. 

~ Official Assignee of Madras v. Snuth, .32 M. 68 
at p. 70; 5 M.L..T. 164; 1 Ind. Oas. 718, and In ra 
Beal Ba parte Carbridge, "4 Oh’ D. 248 ; 85 L. T, 768 ; 


"93 W. B. Paes 46'L. J. Bk, 17, referred to, 


+ 
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Appeal from the order and judgment of the- 


«Hon'ble Sir Charles Arnold White, Chief 
Jastics, dated 21st September 1908, in the 
exercise of the jurisdiction of this Court for 
the relief of insolvent debtors at Madras in 
> Petition No. 181 of 1906. 

Judgment. 
: Munro, J.—-This is an appeal by the Official 


KAS NG from an order of the learned Chief -. 


- Justice, sitting as ‘Commissioner in Insolvency. 

On the-2nd Juns 1892, the Rajah of Ven- 
katagiri executed a deed of trust with a view 
`; to making provisions for his ‘daughters. _The 
trustees appointed were the five,persons who 
‘were at the time carrying on business 
under the style. or firm of Arbuthnot and 
Co. 

`The deed soced that the terms, trustees 
or trustee, should be taken to inelade not 
only the then members of the firm of-Arbuth- 
not & Co. bat also the members: or the 


members for the time being constituting. the- 


“firm of Arbuthnot & Co. The deed, however, 
- went on to say that if a trustee died, or left 
British India. permanently; or ceased to be 
a member: of the firm of Arbuthnot & Co. 
or desired to be discharged,‘or refused or 
became incapable to act, then the settlor or, 
after his death, the surviving trustees, or 
continuing trustees, in which class retiring 
trustees are included, might appoint a new 
trustee in place of the trustee who had died 
etc. Itis thus clear that although the-settlor 
"was -© desirous that trustees should, if 
possible, be the persons who were for the 
time being the members of the firm of 
Arbuthnot & Co.. it was recognised that it 
might not always be possible to secure this; 
and that eventually all the trustees might be 
persons in no way connected with - Arbuthnot 
 & Co.The deed further recited that the sett- 
_lor had paid to the. five.persons named as 
trustees the sam of Rs. 62,957-8-6 to be held 
“by them in trust for certain purposes, and 
directed that the trustees should invest the 
amount in their names in deposit with the 
firm of Arbuthnot & Co. leaving interest at 
the rate of 5 per cent. per annum and in no 
- other manner. - 


Arbuthnot & Co. suspended payent on- 


the 22nd October 1906. At the date of the 
insolvency only two persons constituted 
the firm and they were two of the five 


persons’ named as trustees in the deed. 


Tn March 1907, these two persons appointed 


a 


with Arbuthnot & Co, 


three other. persons as TUNG in their place, ` 
in accordance with the powers given by the 
deed. The new trustees applied, for pay- 
ment in full of the’ trust money out of the 
assets of the insolvents and the learned, Com- 
missioner granted their application: He was 
` of opinion “that the members of the firm 
at the date of the insolvency must be fixed 
with knowledge of the fact that the monies 
~held by them in déposit account were monies 
which they as individuals ` held in trust.” 
He further observed. “In law a frm i is not. 
recognised as distinct-from the members com- 
prising it. On the facts I am not prepared- 
to hold that -the firm as a separate legal 
entity held the money ‘as bankers for the 
trustees.” 
Now I think, it is der from the terms of ` 
the trust deed that the settlor regarded the 
body of trustees and the banking firm of 


“ Arbuthnot & Co. as two distinct and separate 


entities. At first mo doubt the persons named 
nas trustees were the then members of the firm” 
But the deed contemplated the possiblity 


that at any moment all the members of the 


firm might cease to be trustees and appoint 
persons entirely unconnected with the firm 
-as trustees in their. place, an event which 
-has actually happened, and this possibility 
itself made it necessary to distinguish bet- : 
- ween the body of trustees and the .members . 
of the firm. “The distinction is emphasized. 
by the fact that the settlor’ thought it neges- 


| sary-to direct the trustees to invest the trust 


money paid to them with the firm of ve 
not & Co. The settlor clearly regarded AN 
payment to the trustees and their investment 
with Arbuthnot & Oo. as two distinct transac- 
tions just as muck as if he had directed the 
investment to be made with a bank with 
which the trustees were in no way connected. 
It seems to me, therefore, that the simplest 
way to arriveat a correct conclusion is to 
regard the case from what was clearly the - 
settlors point of view. I will, therefore, for 
the present deal with the case on the as- 
sumption that the trastees were unconnected ` 
“The trustees, were 
directed by the deed to invest the money 
éntrusted to them in a particular way.’ They ` 
did so;and when they had done so, their only 
Liability under the trust deed was to renew 
the deposit from time’ to time and apply ithe . 
interest as directed. Ifthe investment-turns  - 
ed out badly and the money invested was 
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: lost owing to the failure ‘of the bank, the 


money: could not-be recovered from the 
trusteés. The only fund from which it-could 
be recoveréd in whole or in part would be 
the assets of the insolvent bank. We. have 
then to consider what claim the trustees 


`> would have upon those asseta in respect of 


the,trust money.’ Now all we have in this 
case is thatthe money was deposited with the 
- bank at interest. - The settlor did’ not stipu- 
late that the ‘trastees, when investing the 
money, should give any direction which would 
have the effect of causing the bank to hold 
the money as trustees or in any fiduciary 


capacity. It follows that the money became 


the money of the bank which it was entitled 
to use as its own, that the relationship between 
the bank and the trustees was merely that of 


debtor and creditor, and that on the failure - 


of the bank, the trustees wonld rank with the 
general body of creditors and be entitled to no 
preference; vide Oficial Assignee of M adras v. 
Smith (1) and my Judgment in O. S. Appeal 
No. 27 of 1908. The-matter is made still 
clearer by the fact.that the bank was to pay 
interest at 5 per cent. perannum on the money 


deposited. This it would certainly never 


have agreed to do unless it was to be allowed 


to use the money and make as much profit as — 


it could. Bat if the bank held the money as 
trust money it could not have lawfully 
used the money for its own benefit. Section 51 
of the Indian Trusts Act prohibits a trustee 
from dealing with the trust property for his 
own profit, and it is pointed out in Offictal As- 
signee of Madras v. Smith (1), on the author- 
ity of two English cases, thatifa banker were 
a trustee he could not use the trust property 
as his own without a breach of trust, and that 
it 18 anindelible principle of trust property 
that a trustee can never. make use of it for 
| higown benefit. On the assumption I have 
“made, therefore, the application must fail. But 
the facts that the trustees at the time of the 
insolvency were the persons who were at the 
time partners in Arbuthnot & Co. can make tio 
difference in principle. When as trustees 
under the deed they, as directed, invested the 
money in their own firm, their liability in 
their capacity as trustees appointed by the 
deed. was reduced in the same manner as -if 
they had ‘not been members of the firm. When 
the money was invested with them as bankers 


the same result must, there being- no. reason 
(1)°82 M. 68 ; 6.M. L. T. 164; 1 (Ind. Cas. a 


to the contrary, Have -fbllowed as would have 
followed had the money been invested’ with 
another bank with which--they had no con- 
nection. I; therefore, with great respect, 
am clearly of: opinion that the order 
of. the learned Commissioner is wrong.- J- 
would set- aside his order and ‘dismiss : the: 
application with taxed costs throughout.: © `- 

Theappeal is-allowed accordingly. “e 

Abdur Rahim, J.—I agree with my learned 
brother that the order of the learned Commis- 
sioner in Insolvency is wrong but I think- I 


‘ought to state my reasons for so holding. The 


simple question is whether: a sum of: money, 
invested in deposit account with the banking 
firm of Arbuthnot & Co. by the express direc- 
tion of the settlor ag contained in the deed of 
settlement: itself, can be recovered or whether 
the trustees of the settlement have only a 
right of proof against the general assets of 
the bank like any other creditors. It seems 


to me all the subtle discussion, as to whether 


Arbuthnot & Co. as a banking firm should be 
treated as a distinct legal entity from the 
- partners of that bank, who were appointed 
first trustees of the settlement, is altogether 
beside the question in the present euquiry 
Such discussion’ may be relevant when the 
question is whethera trading firm is to be 
fixed with notice of a trust, as for instance, 
when one member of a firm who isa trustee 
of a settlement has contrary to,or in breach of, 
the terms of the trust used trust money in the 
business of the firm. Here there is no dispute 
to the knowledge of Arbuthnot and Co. that 


“the Rs. 62,957 was trust money but does such 


knowledge of Arbuthnot & Co., make ‘any 
difference in determining thequestion whether 
the money formed partof the general assets 
of the bank, when the settlor himself directed 
the money to be invested in deposit account 
with Arbuthnot & Co. bank, the bank ngreeing 
to pay 5 per cent. on the amount as interest? 
It seems to me with the utmost deference that 
the learned Commissioner in thinking that it 
does, has failed altogether to give effect tothe 
directions of the settlor. The effect of those 


“ directionsclearly isthat Arbuthnot & Oo., who, 
“I shall take it, were also trustees, were anthor- 


ized to use the money as their own and to 
that extent they became debtors to the bene- 
ficiaries or the'trustees who everthey may be 
at the time. If Arbathnot & Co. were nt 
so authorized, the Official Assignee would have. 
been liable to make good the amount as I 


— 
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' havé already. pointed oùt in my judgments in 
- the previous cases, 
to support the‘Jearned Commissioner's order 
‘has dwelt a great deal on the general 
duties of trasteea is to investing trast monies, 
and so forth but the obvions answer to all 


| auch arguments is that the first foremost duty 
of. a trustee is to carry out the directions of. 
' the creator of the trust. If Arbuthnot & Co. in 


this case did not obey theinstractions of the 


settlor, they would be guilty of breach of. trast . 


and would have to make good any ‘loss that 
might acorue to the trust from-such directions. 
If, therefore, the settlor ‘chose to make it a 
term of his séttlement that the money 
should be lent. to the trustees themselves 
hoping to get a profitable return, then it is the 
misfortune of the beneficiaries if the trustees 
become bankrupts and they must be content 
to rank as ordinary creditors. I think the 
words of Bacon, C. J., In re Real, ex parte Oar- 
bridge (2) where hë says: “No. proof can be 


- admitted in respect ofa trust which is incon- 


sistent with the application of the money 
which the lender has pointed out” are appli- 
cable to present case. . This appeal should, 


therefore, be allowed and the application of B. - 
Krishnaswimi Naidu and others aaa 


with c08t8.. 

Ap peal allowed. 
| (2) 4 Oh. D. 248 ; 35 L. T. 768; 98 W. R. 824, 46 
Leo J. Bk. 17.. 
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CALCUTTA HIGH COURT. 
Seconp Crvit Appeats Nos, 1882 AND 
i 2166 or 1907. 
December 16, 1909. 
Present::-—Mr. Justice Tani kon and . 
~ Mr. Justice Chatterjee. 
Mahraja Sir RAMESHWAR SINGH ` 
BAHADUR, K. ©, I. E.——PLAINTIFF 
—ÅPPBLLANT 
Vevsus 
DHANPAT SINGH AND OTHERS— 


DEFENDANTS——RR8PONDENTS. | 
Guardians and Wards Act (VIL of 1890) s. 31—Per. 
mission to morgtage minor's estate—Permission not sn 


due form—Mortgagee not bound to go behind order: 


—Fraud, 


Where an application by a guardian of a minor for 

‘ permission to mortgage the minor’s estate contains 
„the requirements laid down in section 31 of the 
Guardians and Wards Act, vis., the necessity or the 
advantage which would accrue to the minor if the 
oo were granted, byt the arder granting the 


- a 


INDIAN CASES. 


Mr. Napier who appeared . 


- 
A 
- 
* - 
-t a eel 


r a 
permission aia ‘as recite them as required by ol 2) 
of section 81: . 

Held, that it may be seamed that the Court adopted | 
the statements, and the order substantially . complied” 
with the provisions of the section, and ‘that the per- 
miasion was good if not obtained by fraud. 

A mortgagee is not bound to go behind the” andar: 
and enquire whether the order ought to “awe been 
made or not, where no case of frand is alleged; and. 
the mortgage executed under the Dena Balon, ig Good 
and binding on the minor. 

Ganga Pershad Sahu v. Moharans Bibi, 12 LA. aTi 
11 0..879, followed. 


Appeals from the de reai, of the District 


_ Judge of Durbhanga, dated July 17, 1907; 
affirming those of the Additional Sub- Judge 


of that District, dated March 23, "1907. 


, Babu Ram Charan Mitra, for the Appellant: — 


Babus Jogesh-Chandra Roy and Kulwant 
Sahay, for the Respondents. 

Judgment. oF. 

i ‘Haringtog, J.—These two appeals are” 

preferred , by the plaintiff against decrees ` 


pi 


ad 


passed by the District Judge of Darbhanga, `` 


affirming the decisions of the ‘Snbordinate 


Judge of that District dismissing the. suits 
brought in respect of certain mortgages. The 
ground on which the suits were dismissed 
was that the mortgages. were created on the 


‘property of some minors and that the permis- : 


sion grantéd to the guardian to execute thosa 
mortgages ought not to have been granted 
because the debt for which’ the’ money Was’ 


‘borrowed was one fór which the minors were | 
„not liable; that as the permission ought- not 


to have béen granted, the mortgage: could nob | 
be executed under the Guardians, ånd- ‘Wards - 
Act aud the plaintiff, therefore, was me 6n- 


titled to recover the amount. ee 


Against the decision of the lower Court, thie. 
-mortgagee has appealed and the appellant _ 
contends that the order having been made 
permitting the guardians. to execate the 
‘mortgages in question, the mortgagee was 
not bound to go behind the order and enquire 
whether the order ought to be made‘ or not 


and ‘as an authority for that proposition, the’ 


judgment of the Judicial Committee-of the 
Privy Council in‘the case of Ganga Pershad 
Sahu v. Moharani Bibi(1), is relied upon. The 
particular passage is on page 50. - "In answer, 


-tho respondents rest their case in'support of 


the judgment ‘of' the lower Court on three 
grounds. First, that the order does not comply 


-with the provisions of section 81° of ` the 


Guardians and Wards Act, becanse the ‘order’ 


does not recite the necessity for whigh" the 
(1) 11 ©, 379; 12 EA. 47: a 


~ 
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loan was required,} and, secondly, that the ~ 


petition on which the order was passed can- 
tained’ statement which was untrue, namely, 


that the minors were liable for the decree. 


which the guardians intended to pay off, 
Now,’ with regard -to these - contentions, 


‘although it is stated that the statement in ` 


the petition was in fact inacourate; no case - 
. necessity or the advantage ‘which would 


of frand was seb up or proved in the lower 
Court; and ib is conceded in the course of the 


“argament: in ‘this - Court that even if the 


minors are not liable on the decree, they 
might possibly ba liable in a snit for contri- 


» butioñ in respect of the liability -covered , by 


that decree. Then, the third point, which is 
taken by the lante Vakil, is that considera- 
tion for the mortgage was not paid or applied 


_granting the. 


~ 


335 
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been pointed out that does not comply with 
the provisions. of section 31 and possibly 
‘there may be force in the contention. Though 
it does not comply, as it ought to in form, 
with section.31, yet I think it does in sub: 
stance; because on the petition which was 
granted there appear the requirements which 
are provided for in section 31, namely, the 


accrueto the .minor if the permission were 
granted. I think it may be assumed that in 
application containing those 
statements, the Judge adopted them and 
though-they are not in form, yet they sub- 
stantially. comply with the provisions of 
section 31. Then, if that is so, there is the 


- order under section 31 made by the Jadge 


in.the way in which the mortgagee had . 


‘ undertaken to pay or to apply it. With regard 


to the first two points arising out of the pro- 


visions of section 31, the case stands thus. A 


certificated guardian appointed over the pro- 
perty of the minors, under section 27 of the, 
Act, i8, subject- to the provisions of the Act, 

bound to deal with the. property: as carefully 
aseman of ordinary prudence would deal 
with it if it were his own, and he is em- 
powered to do all acts which are’ reasonable 
and proper for the realisation, protection or 
"benéfit of the property, Now it may become. 


reasonable or proper to mortgage or charge 
< or transfer the property, and in order to pro- 


tect the ‘interest ofthe minor. The Act goes 


on to Bay that “permission to the guardian to 
do any of the acts mentioned in section 29. 


6 6., mortgage, charge or transfer the; 
property) shall not be granted by the Court? 


` except i in case of necessity or for an evident’ 


.advantage to the ward,” Thenhaving enacted | 


this; the section goes on to provide that the 
order shall recite the necessity or advantage | 
a8 the case may be, ‘describe the property 
with respect to which the act permitted is to 
be done and so on.” In the present case & 


| petition was put in before the District J udge 


applying for leave to mortgage the property 
and - ‘pointing out that there was a decree, 


. against the minors-and others, that the minors’ 


property | had been advertised for sale. and. 


| that they would suffer great loss if the pro-, 
perty was put up to suction sale and that it’ 


wag impossible to satisfy the debt. Then,.on 
that petition the District J udge gave the 
permission and that constituted the order on, 


. which the mortgage was éxecuted. It has 


-> 


~ 


which, on the authority of the Privy Council, 
the mortgagee is not bound to go behind 
where no case of fraud is alleged. If that is 
go, it seems to me: that the mortgagee waa 
entitled to an.advance of the money on the 
security and that. the property in questior 
was lawfully burdened with ‘the repayment of 
the money advanced. With regard to the 
statement, which is said to be untrue, I have 
referred to the possible liability with regard 
to the decree and I desire to point out that 
the misrepresentation is not alleged to .be 
fraudulent and assuming that there was a 
doubt as to its accuracy, I do not think that 


‘that takes the case outside the law a8 laid 


down by the Privy Council in the case tó 
which I have referred. 

The result is this. The mortgagee has 
parted with his money on the faith of a 
mortgage executed by a person appointed by 
the Court as guardian of the property of the 
minors whom the law gives certain powers 
with regard to that property and further-’on . 
the faith of the ‘permission’ granted by: the 
Oourt to that guardian to exercise the power 
created by the mortgage. That permission 
was not obtained’*by fraud and in my opinion 
the mortgage executed under it is perfectly a 
good mortgage and the estate must bear 
the burden of the loan. 

Another point that there had been no con- 
sideration, all I need say about that is that 
question does not appear to have been serious- 
ly contested in the Court below and-I do not 
feel pressed by the point for this- reason. In 
my opinion, there must be a decree in favour 
of the plaintif on the mortgage and an 
accõunt must be'taken by the Court of -first 


` 


` decree. 
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instance of the money: due. -on the mortgage . 


and-when that account is takén it will be for 
the accounting officer. to find what money. has 
been advanced on the mortgage, and the mort- 
_ gpagee will not be entitled torecover any large 
sum, than what he has actually advanced. We 
remand the case on ‘this. point: For these 
reasons, I think the appeals should be allo wed: 
the judgment dismissing the plaintiff's suit. 
set aside. and in leu thereof a decree shall 
be made in favour of the plaintiff directing 


that an account be taken of what is dag on™ - 
: the mortgage in question. a 


Chatterjee, J —The -aecree. made by the’ 
lower appellate Court in this case cannot 
-gtand.. It is admitted on behalf of ‘the re- 
spondents that the respondents are -the 
owners of Purgunah Pachhi- It is also admit-. 
ted, that-the decree of Maharaja Lachmeshwar 
Singh Bahadur was forthe revenue of Pur- 
gunah | Pachhi and althongh the decrée 
obtained by the Maharaja was not expressly 
against the respondents, they would most 
probably have been liable in a suit for contri-. 
bution if their co sharers paid up -the 
There was, therefore, some sort 
of ultimate liability `of the minors in- 
respect of the demands. of the .-Maha- 
raja. The respondents “have, therefore, 
no case on the merits so far as- this question 
is concerned. As Tegards. the permission 
granted by the District J udge for the execu- 
‘tion of the mortgage i in quession, it was, “no 
doubt granted upon inaccurate facts and 
without, perhaps, the. consideration of all the 
circumstances which the Judge was bound to ` 
make under section 31 of the , Gnardians and 
“Wards Act. But there are no materials upon 
which Ican decide that the Judge did not 
consider all the points that were laid before 
him. Of course, if he hdd seen the decree, he 
would have found that the minor was not a 
party to.the same, but if the real facts of the 
case had been represented to ‘him he might 


` have been of opinion that -considering the 


- ultimate liability of the minors and also 


the chances of an unsuccessful litigation in - 
opposition, to the claim for contribution, - 


_that might he made against them by, their- 
~ co-sharers, it would be proper that the order 
should be adoi in the interest of the minors. 


On the-whole, therefore, there does not seem to . 


beany valid objection to the order and that 


_ being so, the mortgagee is’ entitled: to rely. 


t 
~~ 


- 
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upon this order as tha basis of hia right to` 


Glaim satisfaction from the minor’s estate. 


` It has, - however, been contended that KA 


although the mortgagee in the mortgage deed 


` shows thatthe consideration for the morb- ` 


gage was kept in deposit with him for the 
payment of the decrees, he did-not make ‘the 
_ payment and the decrees were satisfied other- 
“wise than by-the consideration for: the mort- 
gage deed, “This was not clearly the case ‘of 
the defendants in the lower Courts. There 
was, however, an issue as to the passing. of 
the consideration, but that is a matfer which 
‘must be gone into i in considering the accounts’ 
that are directed to be taken under this- 
decree in respect of the amount due on the 


mortgage deed; for if the mortgagee’ did not -` 


advance any part ofthe: consideration money,” 
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. he would not be erititled to get the same from = 


the minor ’s- estate notwithstanding that the ‘ 


_8ame-is entered in his mortgage déed. 


- Appeal allowed. 


~ 


' ALLAHABAD -HIGH COURT.” 
SECOND CIVIL “APPRAL- No. 442 or 1909. 


e - December 18, 1909. 


Present:—Mr. J ustice Piggott. 


© OHATTER- SINGH —Derenpaxt— | ° 


-~ APPELLANT 
versus S 
ISHRI PRASAD —Ptaryrive— | 


i RESPONDENT. - - , 
Transfer of Property Act (IV of 1882), 8. 106 Spee 


and Lessee—Kjectment —Notice—Demal of lessor’s . title- ` 


before suit—Proof of notice or other - -anfficient cause— 


,Onus— Objection as to want of notice or cause of-action ~ 


can be allowed for the first time sn second appeal—Plead- 
tng — Practice. 

-A lessor suing for the. ejectment - of- his. lessee 
as such ıs bound to prove either that the lessee had’ 


been duly served with notice under section 108: . 


of Act IV of 1882, or had denied the title of’ the 
lessor. prior to the. institution of the suit, Mere 
denial of title on the part of the lessee in the suit 
itself is not “sufficient, as the plaintiff ig bound to- 
prove that he hada complete cause of action when 
he came into Oourt. An objection on the ground of 
want of proof of service of notice or other valid- 
cause of. action on the part of the lessor is one- 
which goes to the root of the leasor’s case’ and can 


“be entertained in second sppeal thomgh not explicitly ne 


taken before that stage ` 
Bradley v. Atkinson, 7 A. 899 ; Harbansi v. Bholal, 
A W. N: (1890)175; Marcar v. Sigg, 2 M. 239 at p. 246; . 
Dodhuv. Madhavrao NarayanGadre, 18B.110,referred to. 
_ Second Appeal from the decision of the 
District Judge of Moradabad, dated WG 26th 


‘February, 1909, Sg 


= 


. 
+ 
2 |] 7- 


` 
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“NARDAN MISSIR v, HARAKH NARAYAN, 


- Mr, Abdul Raoof,. for the Appellant. 
Mr. Surendran ith Yen, for the Respondent. 
Judgment.—tThe casea* marginally 

noted appear sufficient authority for the follow- 

ing propositions :—A lessor, suing for the 
ejectment of his lessee as such is bound to 
“prove eitherthe lessee had been duly served 
with notice sufficient to satisfy the provi- 
sions of section 106 of the Transfer of Pro- 
perty Act (No. IV of 1882), or had denied 


the title of the lessor prior to the institu. ` 


tion ofthe suit. Mere denial of title on the | 
part of the defendant in the suit itself 
eis nob sufficient, as the plaintiff is bound to 
prove.that he hada complete cause of action 
when he came into Court. ‘Further this ob- 
“jection, on the ground of want of proof of 
service of notice or other valid cause of 
action onthe part of the plaintiff, is one 
which goes to the root of the plaintiff's case, 
and should be entertained by the Court 
even though not explicitly taken by the de- 
fondant until second appeal. I have ex- 
amined the record of this case to see whether 
there had in fact been anything of the nature 
ofan admission on the part of the defendant 
sufficient to meet this objection. I find on 


the contrary that the fact of service of notice | Act is nothing but a dobt.and the law aa laid down, 


was denied inthe defendant’s written state- 
ment. - Under the circumstances I find no 
course open to me bat to remit the following 
issue for a finding by the lower appellate 
‘Court: 

Was the defendant duly served with valid 
and sufficient notice prior to the institution of 
this suit or had there been any such denial of 
the plaintiff’s title onthe part of the defen- 
dant as to~ exempt ' ‘the plaintiff from the 
necessity of serving notice P 

The parties should be allowed tọ’ produce 


evidence which may: “bg recorded either by the 


` lower appellate Court or by the Court of first 


instance according rey the learned District ~ 


Judge may think proper.. 


Ten days will ba allowed for objections a 


- receipt of the finding. © 

e Oase ee 
_ * Bradley v. Atkinson, 7 A 899, Harbansi v, Bholal, A 
W. N. 1890, p. 175; Marcar v. Sigg, 2 M. 289 at p. 948; 
Dothu v Madhavarao Nara ka 10 B. 110. 
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_ CALCUTTA HIGH couRTS 
REGULAR Civiu APPRAL No 378 or 1997, 
January 27, 1910. 

Present :—Mr. Justico Holmwood and 
Mr. Justice Chatterjee. 
NANDAN MISSIR—Deraxpant— 


APPRLLANT 
PETRE 


. Lala HAR AKH NARAYAN AND OTHERS-— 


PLaintrers — RESPONDENTS, 

Public Demands Rscovery Ast (I of 1903 B 0.)— 
Sale held under the Act—Certificate when no arrears — 
Sale void—No. necessity for having certificate can. 
celled—Contract Act (IX of 1872), 88.59 and 0O— 
Appropriation of payment—Applicable to.debt under 
| Public Demands Recovery Act—Amount paid for speci- 
fed kist.not to be appropriated to another. 

‘When a sale has taken place on the basis of 9 
certificate, which ought not to have been issued 
under the Public Demands Recovery Act, the sale is 
void and ineffective to pass any title even to a bona 
` fide purchaser for value. ` 

Janakdhari Lal v -Gossain Lal, 1 Ind, Cas. .871; 13 
0. W. N. 710, followed. 

In such a case as there is no foundation for 
the exercise of jurisdiction by the revenue authority, 
the person. injuriously affected is not deprived 
of his remedy by recourse to the ordinary law 
and he is entitled to have the sale set aside with- 
- out, it being necessary for him to have the certificate 
cancelled. 

A debt under the Public Demands Recovery 
in sections 59 and 60 of the Contract Act must ap- 
- ply. to it. 

Therefore, where an amount is paid fora certain 
specified kist, the Collector has no authority to 
. appropriate it to an earlier arrear found to be 
due. If he does so and sells the property for 
the arrcar of the kisf, the gale is without jurisdiction 
and void, 
` Appeal from the. decree of the Distriob 
Judge of Darbhanga, dated May 25,1907. - 

Babus Mohendru. Nath Roy and -Moulvi 
Mohammad Mustafa Khan, for the Appellant: 

Babu Lachmi Narayan Singh, for the Re- 
_ Spondente, 

Judgment.—This i igan‘'appeal in a 
adit ostensibly brought to set aside a certifi- 
cate underthe Public Demands Recovery 
Act and also to set aside a sale which was 
‘held under the certificate. The learned 
Judge of the Court below, holding that the 
certificate was without -jurisdiction and in- 
valid, decided that the plaintiff was entitled 


to have it and all the subsequent proceedings 


` seb aside. and in that view of the case he 


thought it was unnecessary to consider the 
other issues raised. Among the issues was 
one the decisior. of which would regulate 


- the question of limitation under section 15 of 


pi 
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the Public Demands Recovery Act. That 
was the first issue, namely: “whether the 
notice under section 10 of the Public De- 
mands Recovery Act was duly served P?” We 
are asked, on appeal, to deal with the ques- 
tion of limitation and toremand. the case to 


“< thelower Court for a decision on this issue. 


We do not think, if we can hold that the 
“sale was bad and void from the beginning 
and that there was no necessity for the plain- 
tiff to ask to have the certificate cancelled, 
that this question need be gone'into. The 
ease of Janakdhari Lal v. Gossain Lal Bhaya 
(1), although a converse case to the present 
one and differing from it in points which we 
shall notice presently, lays down what we 
consider to be the true principle both as ap- 
plied to that case and as appheable to the 
present case. It was held in that case, on 8 
review of the authorities, that when a sale 
has taken place on the basis of a satisfied 
decree, the satisfaction of which has been 
certified to the Court, the sale is void and 


ineffective to pass any title even to a bona - 


fide purchaser for value without notice. In 
the Public Demands Recovery Act, sections 10, 
24 and 26 cast upon the certificate officer a 


duty to enter satisfaction as soon as payment 
-has been made of theamount for which cer- 


tificate bas been issued and anthorises' him 
to sell only so long as the certificate remains 
unpaid. That was a case in which the 
amount for which the certificate was issued 
was two days later deposited in the trea- 
sury, but this was overlooked and notice 
under section 10 ofthe Act was issued and 
served and immovable property belonging 
to the judgment-debtor sold and purchased 
by a stranger. 

The present case 18 one where the arrears 
for which the certificate was issued had been 
paid on the 10th June 1905. On the 21st 
August 1905, it would appear that somebody 
informed the certificate officer that this money, 
that had to be paid, had not been paid and 
a notice was ordered to be issued returnable 
onthe lth September. This notice appears 
to have been served on the 31st Angust 1905, 
and, we may take it, was a notice under sec 
tion 10 of the Act. Time was given for ob- 
jection till the 18th- October 1905, and on 
the 18th October one Briinandan Pershad 
Singh, who appears to be the lessee of the 


judgment-debtor, filed ‘a petition of objection 
_ (1) 1 Ind. Cas. 871,18 C. W N. 710, } 
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and stated that the demand had already been 
paid. The road-cess record-keeper reported 
that such payment had apparently been 
made, but said that it had been applied in 
satisfaction of some previous road-cess, alleged 
to be due. Now, if, as we shall presently 
have to consider, this appropriation of the 
amount toa previous debt is illegal and void, 

it necessarily follows that there was no debt 
for June 1905, for which the certificate could 
be issued and there being no arrears and con-- 
sequently no jurisdiction to make a decree, it 
would notbe necessary to set that decree 
aside. -Congequently section 15 would have 
no application. In the case of Janakdhan 
Lal v. Gossain Lal Bhaya (1), . Mr. -Justice 
Mookerjee, in delivering the judgment of the 
Court, said that it was unnecessary to consider 
in thal case whether if the plaintiff had. 
two courses open to him, namely, by im- 
pugning the sale and by seeking to set aside 
the certificate, the remedy by way of suit 
within six months could be rightly treated 
as his exclusive remedy. But although we, 
take it thatit was unneceesary to decide that 
matter, he proceeded to cite authorities which, 
tended to support the proposition that if cir-. 


. cumstances are established which show that 


the sale has been held without jurisdiction, 
the sale cannot be rightly treated as one made, 
under the provisions of the Act, and may 
consequently be challenged by a Civil suit, 
without recourse to the procedure provided 
in the Act ; in other words, 1 in a case of this 
deseri a as there is no foundation for the 
exercise of jurisdiction by the revenue 
nuthority, the person injuriously affected is 
not deprived of his remedy by recourse to 
the ordinary law. Now these words are per- 
fectly general and ombody what we consider, 
to be a sound view of the law and they, are 
entirely in accord with the pronouncement 
of the Judimal Committee of the Privy 
Council. We do not think that we can do 
better than follow the principle which is 
laid down, and: holding as we do that there 
was no foundation for theexercise of juwis: 
diction by the revenue authority in this’ 
case, we are unable to see that the plaintiff 
WAS precluded from having recourse to the 
Civil Court in the ordinary exercise of his, 
Civil rights. That being so, the questionof 
special limitation does not arise in. this 


tase and the learned Judge of the Court 
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below was not in error in deciding the case 


— the 


~ 


` > from any other debt and we cannot 


. , distinction. 


“and the plaintiff 


on its merits 


We next come to the contention of the 


appellant that the case was wrongly decided 
by the learned Judge on the merits inasmuch 
as the liability of an estate to pay arrears 
of land revenue has been held not to attract 
lawa regulating the 
an ordinary creditor and debtor. But 
whatever view be taken of the conflict of 
authorities of this Court, in the,cdses of Ganga 
Bisuun Singh v. Mikomeddan (2) and Jogendra 
Mohan Sen v. Uma Nuth Guha(3), it appears to 


Recovery Act is nothing but a debt and the 
law as laid down in sections 59 and ‘60 of the 
Contract Act, which is nothing ‘mora than a 
codified statement of the general law, must 
apply. It may be-laid down as a general pro- 
position that a debt is a debt and liable to 
the incidents of the Contract Act except per- 
haps in exceptional cases, and one. reason why 


‘the matter of land revenuo may be possibly 


considered an exceptional case is this, thab- 
the land-holders underthe law are practically 
not allowed to incur such debts. The mo- 
ment they getinto arrears, their lands are 
liable to be sold tpso facto. ‘Under the 
Road Oess Act, a debt has to be notified 


+ 


‘relations of © 


.u3 clear that a debt under the Pablic Demands . 


and the certificate has to be filed in the 


Collector’s office and a money decree has to be 
passed inthe form of a certificate. Now, 
there sems to be no reason why snch a 
debt, evidenced by a money decree of a com- 
pecent Court, should be treated differently 
see that 
we should be justified in making any such 


tion 59 does apply to this case and that 
there was no authority on.the part of the 
Collector to set off the amount said to be 
paid for Jane 1905 and to appropriate it to 
the earlier arrears found to ba due. It, there- 


~ fore, follows, not as the learned Judge finds, 


that the certificate must be set-aside, buat 
that the certificata having been made without 
jurisdiction, the sale was invalid -and void 
is entitled to have the 
sale set aside’ without it being necessary for 
him to have the certificate ovicelled. We 
may add that, in our opinion, there is not 
the slightest case on the merits.. A very 


valuable property was purchased i iu & spe- 
- (2) 88 0. 1193; 10 0. W. N. 948. 
(8) 35 ©. 636; 80. LJ. Ab :12 0, W. N. sis. 
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We, therefore, think: that sec- . 


laid down in the case to which we have 
referred above, the person who bought it for 
next to nothing cannot complain of any hard- 
ship when the sale is set aside. The pre- 
sent appellant did not even raise the plea of 
limitation which is merely’ a technical ob- 
jection to the setting aside ofthe sale in his 
grounds of appeal. The Secretary of State on 
whose behalf this objection was originally 
taken does.not appear. 

The appeal is, therefore, dismissed with 
costs. , 

Inthis Ooart, the costs will he assessed at 
half the valuation given by the plaintiff, 
that is, Rs. 10.000, (Ten thousand rupees) 
because, firstly, no evidence was taken in the 
lgwer Court, and secondly, certain issues 
which were raised were not decided’ by the 
lower Court and it may be that the appellant 
pro tanto was justified in coming 2 thia Court 
for a farther decision. 

Appeal EE] 
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MADRAS HIGH COURT. 
APPRAL AGAINST ApPELLATS ORDER No, 74 
or 1908. 

August 13, 1909. 

Present: —Mr. Justice Munro and 
Mr. Justice Abdur Rahim. 
KANAKASABAPATHY CHETTY—~ 
APPELLANT 
versys 
VENKATARAMA IYER AND orners— 


RESPONDENTS. 

Mortgaga. decree—Dafendant entitled by decree tn 
redeem a prior mortgage—Application for sale by 
decree-holder—Representatives of deceased defendant 
not mada party—~Sale liable to be set aside. 


A sale held in execution of a mortgage decree is 
liable to be set aside if the legal representatives of a 
deceased defendant, who was entitled under thd 
decres to redeem a prior mortgage, were not brought 
on record in the deorec-nolder’s application for 


n y. Fakira, 12 M. 211, distinguished. 

Kunhammad v Kutti, 13 M 90and Bamaswami v. 
Bagirathi, 6 M. 180, referred to. 

Qivıl Miscellaneous Second Appeal against 
the order of the District Court of Tanjore, 
dated- 29th July 1908, in 9. M. A. No. 9 of 
1998, presented against the order of the Sub- 
ordinate Judge’s Court of Kumbaconam iu 
Hxecution Application No. 743 of 1907, E. P. 
R. No. 63 of 1907 in Original Suit No. 15 of 


1906, 
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- Judgment.—We agree with the Dia- 
trict Judge that the sale was bad because the 
representatives of the 5th-defendint were not 
brought on record. 
observes, the 5th defendant and his represen- 
tatives had theright to redeem the prior 
mortgage and retained -that right until the 
sale had been held and the execution was 
complete. We have been referred to Bryyakka 
vy. Fakira (1) and Kunhammid v. Kutti (2). 

The former case is clearly distinguishable 
for there the order was merely an order for 
delivery of possession. As to the latter deci- 
sion, it 18 really against the appellant, for it 
distinguishes the case there under considera- 
tion from the case of Ramaswamt v. Bagtratht 
Ammal (8) in which no legal representative 


had been brought in andthe sale was, therefore, 


set aside. 
The appeal i is dismissed with costs. 
Appeal dismissed. 


(8) 6 M. 180. 


a 12 M. 211. 
2) 12 M. 90. 





OALCUTTA HIGH COURT. 
Second Cryin Apprau No. 2197 or 1908. 
Febrnary 2, 1910. 
Present:—My. Justice Caspersz and 

Mr. Justice Doss. 
SHIB NATH DHAR—Desrenpantr— 
APPELLANT 
tersus 


ANNODA PROSAD DHAR AND ANOTHRR-—— 


PLaINTIFP8-— RESPONDENTS. 

Bengal Tenancy Act (FII of 1885), 8. 1683—Second 
Appeal—-Determination ofannual rent--Decree not at 
admitted rate butat a lesser one—Admitted rate— 
Admission to be taken as a whole. 

- Where the lower appellate Ooart gives a decree to 
the plaintiff in a suit for arrears of rent not at the 
rate admitted bythe tenant, but at a lesser rate 
which is not the jama set up by the defendant tenant: 
& second appeal lies to the Hizh Court. 

Netkajee v. Nanda Dulal, 1 O. W. N. 711, dis- 
tinguished. 

In decreeing a rent snit at tho admitted rate, it ig 
incumbent on tho Court to accept the admission of 
the tenant as a whole, regard being had to the ques. 
tion whether the land in the possession of the defen- 
dant is the same as when tho wenang was 
crea 

Appeal from the dax of the Additional 
District Judge of Mymensingh, dated July & 
1908, modifying that of the Third Munsif of 
Watrokona: dated February 29,1 08. 

Facts.—This was a suit for arrears of 


rent. The plaintiffs claimed at” the rate of 
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Rs. 7-12-4-10 kantis. The- defendant con- 
tended that he never paid rent at the rate 
claimed, but that the lands set forth in the 
written statement were settled with him at. 
n rent of Rs.5 a year and that as the plain- 
tiffs have subsequently dispossessed him of 
some of these lands, the sait shonld fail, 
The first Court held that the defendant’s 
statement taken asa whole could not be con- 
strued into an admission of his liability to 
pay rentat Rs. ia year for the plaint lands, 
and as there was no evidence from which it 
could be concluded that the lands held by 
the defendant by themselves constituted a 
jama bearing s rent of Rs. 5 a year, that 
Court wholly dismissed the suit. 

On appeal the lower appellate Court held 
that as the defendant stated that his rent 
for the lands specified in the written state. 
ment was Rs. 5 and of these lands he was 
not in possession of plot No. 2,and as if 
appeared from the plaintiffs’ papers that the 
rent for this plot was 6 annas, the defendant 
was liable to pay rent at the rate of Rs. 9 
less 6 annas, that is Rs. 4-10-0, and a decree 
was passed according to that rate. i 

The defendunt appealed. 

Babu Akhil Bundhu Guha, for cue Àp- 
pellant. 


Babu Gobinda Chandra Dey Roy, for the 


Respondents. 

Judgment.—tThis is an appeal ina 
sait to recover arrears of rent at the rate 
of Rs. 7-12-4 per annum. 

The Court of first instance dismissed the 
suit and declined to decree the plaintiffs’ 
claim at the rate admitted by the tenant 
defendant because the admission so made 


could not be construed into a liability to pay 


rent at the rate of Rs. 5 per annum. 
The District Jadge on appeal has decreed 


the suitat the rate which he calis the nde 


mitted rate of Rs. 5 per annnm, and he has 
deducted from that jamo a sum of annas 6 
which, he says, is the rent payable in respect 
of plot No. 2 as to which it has been found 
that there was no relationship of landlord 
and tenant between the parties 

The tenant defendant appeals, and, on his 
behalf. it har been urged that ihe District 


Judge has wrong y read the written state- 


ment and misapprehended the true effect of 
the admissions made by the tenant in that 
written statement and his deposition. 

A preliminary objection has been raised 


t 
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on the part.of the landlord. plaintiff that no 
second appeal can .be entertained in such a” 
pase as this, and reliance ‘is placed on 
Neikajve.v. Nanda Dulal (1). 

Tn our opinion, that case is not-an author- 
ity in the a ‘circumstances: The 


District Jadge has not merely given a decree - 


atthe rate admitted by -the defendant. but 
he has deducted therefrom a certain sum, in . 
respect of one of the plots, and held that 
the remaining land shoula beara jama of 
Rs, 4-10-0 which, in the face of it, is not a 
` jama set up by .the defendant. - This; there-: 
fore, is not the case of a decree being passed 
in accordance with the admissions of thé 
tenant. 

After examination of the pleadings and 
the deposition of the defendant, it*seems to 
us that the District Judge is- clearly wrong 
in creating an artificial rental of Re. 4-10-0 
ona single admission id the cross-examina- 
tion of the defendant. The true admission, 
taken asa whole, seems to have been that the 
defendant held 2 arus, 6 khotas and 1g powns 
of land at-an annual rental of Rs. 5.- It was 
found by the firat Court that the defendant 
had been dispossessed of.a certain portion 
of the ‘land, and this finding is apparently 

acquiesced in by the District Judge, for he 
“has based his decisior. on other grounds. 

In decreeing a rent suit at the admitted 
tate, it is incambent on the Court to accept 
the admissions of the tenant as a whole, 
regard being had tothe question whether 
the land in the -possession of the defendant 
is the same-usr if was when the tenancy was 
created. -We think the decree of the District - 
J udgo, based on a part of the explanation 
offered by the tenant, cannot be supported. 
“ The ‘appeal is accordingly decreed; the 
decree of the lower appellate Court is set. 
aside. and that of the first Court restored. | 
"The plaintiff's suit is dismissed. 

- The parties will bear their own costs” ` 
throughout. 
ap Appeal allowed. 


(1) 1. WEN. 711. 
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CALCUTTA HIGH COURT. 
REGULAR Civic APPBAL No, 453 or 1908. 
| February 2, 1910. 
Present: —Mr; Justice Holmwood and 
- Mr. Justice Chatterjee. 

RAGHURAJ SINGH—P.tatytive— 
APPELLANT 
`” persus 


MAHARAJ LAL AND OTHERS——DEFENDANTS 


— RESPONDENTS. 

Party—Secretary of State whether necessary pirty— 
Bu'tfor possession ongrount that certificate and sale 
under Public Demands Recovery Act are ab initio null 
and void. 

The Secretary of State is not a necessary party to 
a suitfor recovery of possession of property on tho 
ground that a certificate aud a sale under it, being ab 
initio nulland void ander the Pablio Demands Recovery 
Act, had in no way affected the plaintiff's rights. 

Gobinda Chandra Shahav. Hamanta Kumari Debi, 
“810 159, distinguished. . 

Moti Lal v. Karrbuldin, 25 C, 179; 24 I. A. 170 
(P. C.), referred to. 


Appeal from the decree of the Second Sab- 
Judge of Gaya, dated May 21, 1908. 4 

Babus Umakali Mukerjee and Buldeo Narain 
Singh, for the Appellant. 

Babus Mahendra Lal: Roy, Latha Narain 


Singh and K ulwant Sahay, for the Respond- 


ents. 

Judgment. —This is an appeal from 
a judgment ‘and decree: of the -Subordinate 
Judge of Gaya, who, holding that the Sec- 


, retary of Stdte. was a necessary party toa 


guit for recovery of possession of property 
“on the ground that a certificate and & sala 
under it had ir no way affected the plaintiff's 


. rights being ab miho null and void, dismissed 


the suit, 

The appellant maintained and still main- 
tains that so long as he does not seek to set 
aside the decree or the sale but merely for 
a declaration that his title- and -possession 
are not affected by the decree ‘and -the sale, 
he is entitled to sue without making the 
_ Secretary of State a party to the suit. 

Itis argued that the ruling in the case of 
Gobinda Ohondra Shaha v. Hemanta Kumari 
Delt -(1), does not apply to thir case. It 


_ appears tous that the plaintiff does not seek 


to set aside the anle and if itis a matter of 
indifference to him whether the decree stands 
or not, then that ruling does not apply. 
Then as regards the distinction, which the 
learned Subordinate Judge has drawn in the 


case of Moti Lal v. Karrbuldin (2), where 
81 O. 159, 
a 3). 25 Ce 179; 24 L A. 170, š i” 


7 
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their Lordships of the Privy Council observe 
that between setting aside a sale and hold- 
ing that the plaintift’s rights are not affected 
by it there is a wide difference, ” the learned 
Subordinate Jadge appears to think that this 
observation only applies to a question of limit- 
ation, but if he had gone a little further 
and considered how that limitation arises, 
he would have found out that the observa- 
tión of their Lordships would have been 
meaningless unless the plaintiff could bring 
such a suit as this and could avail himself of 
his 12 years’ limitation- for if a question of 
execution is necessarily involvedin a case of 
this kind, then section 244 would always 
come inasa bar. The observation of their 
Lordships seems to point to the conclusion 
that such a suit as this can lie provided the 
` plaintiff takes the risk of losing his case if 
the Court finds that he cannot get relief 
without setting aside the decree and the sale. 

We think thatthe order of the Subordinate 
Judge was not. justified and we accordingly 
set aside his judgment and decree and direct 
that a fresh bearing be had on the basis that 
“the plaintiff is suing merely fora declara- 
tion that his rights are not affected by any- 
‘thing that is done under the certificate and 
for recovery of possession. 

In the circumstances, the plaintiff appel- 
lant is not entitled to auy costs.in this Court, 
but we direct thatthe Couyt-fee paid for the 
purposes of this appeal be refunded to him. 

Appeal allowed. 
: i _ -~ Oase remanded. 





CALCUTTA HIGH COURT. 

M ISCFLLANEOUS Civin APPRAT No. 305 or 1908. 
December 10, 1909. 
Present:— Mr, Justice Harington and 
Mr. Justice Chatterjee. 
RAGHUNANDAN LAL AND otners— 
DECREE HOLDERS- ~ APPELLANTS 
Tereus 
RAJENDRA PROSAD NARAIN SINGH 


-=J UDGMBNT-DEBTOR— RESYONDENT. 
Costs— Appeal—"Qosts incurred by defendants in 


lower Court”, meaning of-—Civil Procedure Code (Act 


‘XIV of 1882), as. 206, 578. 

A suit was decreed by the first Court and the 
decree directed that the defendants do pay the costs 
of the plaintiffs amounting to acertain sum. At the 
Lottom of the ordering part, the costsof the several 


- defendants, wbo had appeared by separate vekalat- - 


acmohs and put mm separate defences, were recorded 


separately, each being credited with the full Seas 8 
fee. The defendants preferred one appeal to the 
High Court,and the decree of the first Court was 
reversed, and the plaintiff was directed to pay to the 


“defendants the costs of the appeal and “the costa 


meurred by them in the lower Court”: 
` Held, that those words meant the costs as entered 
in the superseded decree ofthe first Court. 

Nubo Kristo Mookerjee v. Parbutty Churn Bhut- 
tacharjee, 18 W. R. 28 and Afothoora Mohun v. Huree 
Kishore, 18 W. R. 236, referred to. 


Appeal from the order of the first Sub- 
Judge of Mozaffarpur, dated June 10, 1908. 

Babu Joy Gopal Ghosha, for the Appellants. 

Babu Lakshmi Narain Singh, for the Re- 
spondents. 

Judgment.—aA suit for the setting 
aside of a sale was decreed by the first Court ` 
and the decree directed that the defendants 
do pay costs of the plaintiffs amounting 
to Rs. 909 odd. The ordering part of the © 
decree made no mention of the costs of the 


‘defendants: who had appeared by separate 


vakalainamias and filed separate defences; 
at the bottom of the ordering part, however, 
the costs of the several defendants were 
recorded separately each being credited with 
the fall pleader’s fee of Rs. 700; the defen- 
dants preferred one appeal to this Court and 
the decree of the first Court was reversed 


and the plaintiff-respondent was directed to _ l 
“pay to the defendants-appellants the costs 


of the appeal, the details and amount of 
which was given, and “the costs incurred 
by them (the defendants)in the lower Court ” 
without stating the amount thereof. The- 
defendants applied for the execution of their 
decree and prayed for the realization of the 
costs of the High Court and the sum total 
of the costs named against each defendant 
in the lower Court. The learned Subordinate 
Judge has allowed them one pleader’s fee for, 
the costs of the lower Court and’ the defen- 
dants decree-holders appeal and on their 
behalf it is contended that the learned Sub- 
ordinate Judge had no jurisdication to go 
behind the decree which on the face of it 
gives separate costs to the several defen- 
dants. Onthe other hand it is contended 
by the judgment-debtors that the decree 
of the first Court, having been superseded 
by the decree of the High Court, is entirely 


_defunct and cannot be referred to and that 


the learned Subordinate Judge has done 
nothing mure than assessing the costs in- 
curred by the appellants. It will appear ~~ 
from 8 pene: to section 206 of the Civil 


H 
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Procedure Code (Order XX, rule 6) that the 
decree’of. the. first Court “ must state the 
amount of costs incurred in the suit” and 
by whom such costs are to be paid. Section,’ 
579 ofthe Civil Procedura-Cdde (Order XLI, 
rule-35) suya of the decraa in appeal that it 
shall. also state the amount of costs incurred 
in the appeal and-by whom such costs and ~ 
the costs in the suit ara to ‘he paid. This 
latter role is ‘expressly excluded from 
application to the High Courts in its ap- 
pellate jurisdiction (Order KLIK, rule 3 
(b)),. but the High Court -has not framed 
any ‘rile of its own for the framing of itg 
appellate decrees. ‘The decrea of the High 
Court speaks of costs incurred by thel 
defendants. Under section 206 the ‘costs 
incurred in the suit are to be entered in - 
the decree: this must mean the -costs in- 
curred both by the winning party and the 
losing party and that seems to have been 
the practice from a long time; see Nubo Kristo 
Moo'erjea v. Parbutly Ohurn Bhuttacharjee (1), 
which doesnot direct that the detailsofthe costs 
of the first Court should be incorporated in 
the appellate decree: it directs the ‘appellate. 
decres to state by whom the-costs in the suit 
are to be paid. - As was stated by Mr. Justice 
Kemp in thecase of Mothoora Mohun Boy v.: 
Huree Kishore Roy, (2): “He, (the appellate 
Court), takes the amount of costs for granted. 
indeed he could not do- otherwise-” and BAYS 
who isto pay them. The costs “incurred. 
by the defendants” must ba the costs as 
entered in the sauperseded decree of the. _ 
first Court.. It may be that this- view of the- 
law would work hardship on the respondents. 


- but they ouglit to have seen this whén 


the decree of the High Court was -prepared. 


“and may not even now be without a remedy. 


aes with costs 3 gold mohurg _.. 


On the record, however, as it stands- we 
must hold that the appellants area: entitled 
to the costs as entered in thé decree of the 
first Court. The appeal is nahan 


- l . Appeal allowed. - 
ni W.R 23. 
2 18 W. R. 286. < 
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MADRAS HIGH COURT. 
-Sxconp Oivin,.Appgat No, 683 or 1907. - 
; January 5, 1910. 
Present:—Sir Arnold White, Chief Justice 
and Mr..Justice KA haa wail Aiyar. 
RAMAS WAMY, MINOR BY HIS NEXT FRIEND 
 MOOKKAYI alias KARUPPAYI AND 
OTHERS—APPELLANTS - 
| tergus 


- MUNIANDY SERV Al—-Respoxpent. 

Specific Relief Act (I of 1877), 8 43, Proviso—“Further 
relef ’ — Defendant not in possession—Plamtif cannot 
claim possession as “further relief" -Hindu Daw—~ 
` Partition—Memberas enjoying divided interats—Pre- 
“sumption of complete partition—-Division of melwaram 
right—Dinsion by metes and bounds unnecessary — 
Contract Act (IX of 1872), as. 38,43, 165—Tender—Offer 
—Mértgage wn favour of one member of an undivided 
Hindu famudy—Payment of entire mortgage money to 
one of several members after the family became divided 
Mortgage not discharged in respect of the interests of 


other divided mambers, 


Where the defendant is not in possession, the 
plaintiff, in a declaratory suit, under section 43 of the 
Bepcifio Relief Act, is not entitled to further relief 
-in the nature of possession, and is nob bound, there- 
_ fore, to ask for such relief against such defendant. 

Where the share of the melwaram due to the mem- 
bers of a Hindu family is being enjoyed by the min par- 
guance of a partition in accordance with the in terests 


. of the divided members, the presumption of the iaw is 


thal thero was a complete division. 
It is enough if the melwaram right haa been divid- 


‘ed amongat- the sharers. It is not necessary that in 


every case of divided enjoyment by division of the 
produce, there must necessarily be a further physical 
division by metes and bounds, 

Where after a-member of an- undivided Hindu 
family had taken a mortgage on behalf of the family, 
the family was divided and the mottgagor paid the 
mortgage debt to one of the divided members. 

Held, that such payment did not discharge the 


‘entire mortgage inwhich other members ofthe family 


had their several interests. 

Barbar Maran v. Ramana Goundan, 20 M. 461, 
dissented from. ' 
“ Wallace v. Kelsall, 7AL and W. 284; 8 D. P. C. 841 
10L J. Ex 12; 4 Jar, 1034, not approved. 

-åhinsa Bibi v. Abdul Kader Saheb, 25 M. 26, 


followed. 


Sitaram- v. Shridhar, 27 B. 292, Jagat Tarini Dagi 
v. “Naba Gopal Ohaki, 84 O. 305; 5 0. L. J. 270, Steeds 


: y, Steeds, 23 Q. B. D 587 ; 58 L. J. Q. B. 802 ; 60 L.T. 


818 ; 37. W. R. 878, roferred to. 

The last clause of section 38 of the Contract Act, 
under which an offer-can be made to one of several 
joint promisees, does not override’ the express pro- 
visions of sedtion 45 of the Act regulating the right to 


- claim performance. 


An offer. of performance is not a discharge of 
‘obligation. - 

The consequence of a tender is merely that the 
promisor is not responsible for non-performance aud 
that interest will coase to run from the date on which 
it was made, 

, The speca: rule contained in section 185 of the 


on 


r 
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Contract Act, relating to the validity of “delivery by 
the bailes to one of several joint bailors, has’ not the 
force of a general principle of the law of contracts 


‘ Second appoal against the decree of the 
District Court of Madura in Appeal Suit No. 
321 of 1905, presented against the decree of 
the Court of the Subordinate Judge of 
Madura (Bast) in Original Suit No. 25 of 
1904. 

Judgment.—tThe suit is for a declara- 
tion that the sale of a pangu of melvaram 
right by the second to the first defendant 
and the redemption of another pangu mort- 
gaged to the predecessors-in-interest of the 
plaintiffs and defendants Nos. 2 to 7 by a 
payment, to the 2nd defendant are not binding 
on the plaintiffs. The pangus in question 
are found by the District Judge to have been 
under attachment by the Head Assistant 
Magistrate and in the possession of a receiver 
appointed by him in proceedings under Chap- 
ter XII of the Code of Criminal Procedure. 
The suit is dismissed by the District Judge 
` on the grounds that it was barred by limit~- 
ation having been instituted more than three 
years since the dates of sale and redemption, 
and that consequential relief in the nature 
- of possession not having been prayed for, 
section 42 of the Specific Relief Act operated 
asa bar. Tho plea of limitation is obviously 
untenable. And the respondent’s Vakil did 
not attempt to support it. The article appli- 
cable is 120 of Act XV cf 1877 and the 
suit is in time. It is also conceded that 
the District sudge was wrong in holding 
that the plaintiffs were bound to sue for 
. possession, The defendants were not in 
possession at the date of suit and it is well 
. settled that where the defendants are not in 
possession, ibe plaintiffa are not entitled to 
further relief in the nature of possession and 
are, therefore. not bound to ark for it against 
them. But Mr. Sundara Aiyar argues that 
on the plaintiffs’ own care, they were entitled 
only toashare in the pangus in. question 
and that they were, therefore. bound to ask 
for a partition of their skare as further 
reliet to which they were entitled in addition 
to the bare declaration of title. This con- 
tention wasnot raised in either of the Courts 
below. And even if there is any force in it, 
we ure not inclined to allow the respondent 
to raise it for the first time in recond appeal, 
The, plaintiffs averred that they and defen- 
dants Nuk’ 4 to 7 were divided in interest, 
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though originally members of an undivided 
family. The 8th defendant admitted this 
allegation in paragraph No. 8 of his written 
statement. The parties in occupation of the 
property are the Kudivaramdars. The mel- 
warum is enjoyed in Markkal Kuttu and the 
share of the melwaram due to the plaintiffs 
nud defendants Nos. 2 to 7 is alleged to be 
enjoyed according to the partition in accord- 
ance with the respective interests of the 
divided members. Division being admitted 
in the family, we cannot accede to Mr. 
Sundara Aiyar’s contention raised for the 
first time in second appeal that so far as the 
suit property is concerned, it has been kept 
undivided, the presumption of law being 
in favour of a complete division. Holding 
then that the melwaram right has been . 
divided amongst the sharers, we are not pre- 
pared to allow that in every case of divided 
enjoyment by division of the produce there: 
must - necessarily be a further physical 
division of the property by metes and bounds. 
We must, therefore, decline to entertain Mr. 
Sundara Aiyar’s contention that further 
relief was claimable in this case by the 
plaintiffs. 

The District Judge also finds upon the 
8th and 9th issues that the ee 
It is 
not clear on what grounds he has arrived at 
this-conclusion. The 2nd defendant according 
to the plaintiffs’ case is only one of several 
tenants-in-common interested in the suit 
properties. The District Judge has not found 
towhom thetwo pangus belonged on the 
dates of: sale and redemption. In one part 
of his judgment he speaks of the Sth 
plaintiff as possibly a major in June 1898. 
In another place he says the2nd defendant 
executed the document as guardian of the 
5th plaintiff. There statements are not 
reconcilable. The decision of the Court below 
on the issues Nos. 3 and 4 being clearly 
erroneous and there being, in our opinion. no 
evidence to support’ the findings on the Sth 
and 9th issues, we must reverse the decision 
of the Court below. But Mr. Sundara Aiyar 
raises another question on behalf of the re- 
epondent that the 2nd defendant as a tenant- 
in-common entitled to the mortgage along 
with the plaintiffs was legally competent to 
receive payment of the mortgage money and 
give a valid discharge to the Ist defendant 
as regards one geren under mortgage. ` Al. 
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E though the ‘validity- of the redemption 1 is made 
the subject. of the 8th issue- it is perfectly 


plain that the contention was merely that the 
bth defendant was solely interested in the 
` mortgage and that the 2nd defendant was 
competent to accept ‘payment. on -his bahalf. 
This, no doubt, is entirely different from Mr, 
‘Sundara Aiyar’s present contention. ‘But 
being purely one of law arising out of the 
- plaintiffs’ own case, we have allowed it to be 
argued. -` j 


The point is not one free from aifionlty. It | 


was held in Barbar Yaran v. Ramana Goundin 
(1), by Collins, C. J. and Shephard J., that 
where the mortgagor paid one of two co-mort- 
gageesthe whole mortgage money. the payment 
was a valid ‘discharge of the mortgage and the 

-unpaid mortgagee ‘was not entitled to gue 
_-for his share. This decision has been recently 


followed in S: A. No. 419 of 1908 by Benson - 


1J.- In Ahinsa Bibi v. 


and Sankaran Nair, 


Abdul Kader Saheb (2), however, Mr. Justice — 


‘Bhashyam Aiyangar doubted the.correctness 
of the decision in Barber Maran v. Ramana 
_Goundan (|), though the case before him was 
distinguishable from the earlier one and he 
rested his decision on the grennd that the pay- 
ment pleaded was-to one of the representatives 
‘of the mortgagee.and did nat come within the 
. rule enunciated‘in Barber Maran v. Ramana 
Goundan. (1) as to the validity of’ payments to 
one of the co-mortgagees. The opinion ex- 
` pressed -by Mr. Justice Bhashyam Aiyangar 1 in 
‘this. case has been follawed in Sitaram 
' Apaji Kode v. Shridhar Anant Prabho (3) and 
apparently quoted with approval in Jagat 
Farini Dasi v. Naba Gopal Ohaki (4). Mr. 
Justice Shephard who took part in the 
decision in Barber Maran v. Ramana Goundan 
(1),--has further considered the qréstion in 
his notes to section 84 of the ‘Transfer: of 
Property Act, see pages 381 to 384, and re- 
affirmed: his “view with some additional 
arguments in its support. In the decision in 
Barber Maran v. Ramana Goundan (1). he 


followed the decision in Wallace v. Kelantl 


(5). and apparently doubtedthe correctness of 
‘Bteads v. Steeds (6). The latter case has 


been followed and explained in Powell v. 
~. (1) 20 M. 461: 
i 25 M. 28. (3) 27 B. 292. 
(4) 84 O. 805; 5 0: L. J. 270. 


: (5) 7 M. and W. 264 8 D. P. C. 841; 10 L.J. Ex. 12;, 


4 Jur. 1064. 
-(8) 22 Q. B. D. 537; 58 D.J. Q: B. 302; 60 LT. 
816, 87 W. B. 878. 


we 
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bays, 


345 


Brodhurst (7)... The decision in this last 
case has not shaken’ Mr. Justice Shephard 
in the conclusion .arrived at by him in Barber 
though 
it has led him to reconsider the matter in 
hig com mentaries on the Transfer of Property 
Act. It must be observed, however. that 
doubts thrown on the dengion in Steeds 

Steeds (6) must now be regarded as of no 
validity. All these English cases, moreover, 
have been quoted -in recognised text books 
without a word of adverse-comment and as 
fully authoritative: see Leake on Contracts 
pp. 298 and 626, Chitty on Contracts p. 
744, Coote on Mortgagėi pp. 556 and 733. 
Mr. Justice Shephard himself does not appear 
to adhere to his doubts az to the correctness 
of, Steeds v. Steeds (6). But he seems to 
rely on Wallace v. Kelsall (5) as still good 
law notwithstanding the later cases and 
raises a doubt as tothe applicability of the 
English law to thia country. The principal 


. ground of the decision in Barber Maran v. 


Ramona Goundan (1). is the provision in the 
last clause of section 38 of the, (ndian Con- 
tract Act ‘ ‘that an offer to.one of the several 
joint promisees hasthesamelegal consequences 
as an offer to all of them.” But an offer of 
performance is not a discharge of the 
obligation, The consequence of a tender is 
merely that the promisor is not responsible 


for tion-performance; nor does” he thereby 


lose his rights'under the contract. Interest 
will cease to run on the debt from the date 


‘of tender. The offer then not amounting 


to a discharge, it is difficult to see why the 
fact of tender to one of two joint promisees 
being good for certain’ purposes such as the 
preventing of further interest running should 
override the provisions of section 45 of the 
Indian Contract Act, which in express terms 
“that the right to claim performance 
rests ag between the promisor and the joint 
promisees with chem during their joint lives 
and after the death of any of them with the 
representatives. of such deceased , person 
jointly with the survivor or ‘survivors and 
after the death of the last survivor with 
the representatives of all jointly.’ There 
is, of course, the qualification that the above 
rule only holds good unless a contrary inten- 
tion appears from the contract. 

The rale as to the effect of a tender to one 


- (7) (1901) 2 Ob. 160; 70 L.J. Ch. 687; 49 W. Ri 
Bad 104 D T. 620; 17 T. D. R. 801. 
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of twoor more joint promisees is taken from 
Douglas v. Patrick (8), see Halsbary’s Laws 
of England, Vol. VII, section 863, But that 
as well -as the rale: in Wallace v. Kelsall 
(5) is merely the result of the jointness 
of the obligation with its incident of 
survivorship. As stated by Wills. J. in Steeds 
v. Steeds (6) at p. 541, “the reason why the 
defence is a good one at law is that the two 
creditors are treated as having a joint 
interest in the debt with its incident of 
gurvivorship and the satisfaction to one 
of the parties of a joint demand due to 
himself and others putsan end to the joint 
demand and he cannot afterwards by joining 
the other parties with him as plaintiffs re- 
cover the debt. Nor cana right of action be 
supposed to exist, which, if it existed, might 
survive to the very person who had already 
-received fall value.- In equity, however, it 
would appear as if the general rule with 
regard to money lent by two persons b) a 
third was that they will prima fucie bs 
regarded as tenants-in-common and not as 
joint tenants both ofthe debt and of any 
security held for it.” It ig obvious- from the 
foregoing passaga that as it was a presump- 
tion in Equily that the mortgagees were 
tenants-in-common in the absence of a 
stipulation to the contrary, payment to one 
of two joint mortgagees was not a good dis- 
charge ‘of the whole, t. e., even of the share 
of the other mortgagee. “This rule of Equity 
prevails over the rule of the Common Law 
after the’ enactment of sub-section 11 to 
section 25 ofthe Judicature Act of 1873. 
Sections 6} and dl of the Conveyancing. Act 
of 1881 have now laid down special rules 
in the case of obligations for sums of money 
expressed to be advanced on joint account as 
regards the effect of payment to the survivor 
or the representatives ‘of the last survivor 
etc., see Huod and Challis on Conveyancing, 
pp. 156 and 157. With the exception, there- 
fore, of the special cases provided for by that 
enactment, the rule in Equity of a presump- 
tion of a tenancy-in-common now prevails 
in England with its consequence of a pay- 
ment to one of two joint creditors operating 
only as a discharge of the share due to him. 
Wallace v. Kelsall (5) is still authority only 
to the extent thatif the right to the debt 
is joint so as to rebut the presumption of 


the equitable rule, payment to one of the 


' (8) 8 T. B. 698; 1 R. B 798, 


INDIAN CASES. 


`~ provision 


{1910 . 


LA 


joint creditors is a discharge of the joint 
debt. To quote the words of Farwell, J., 
“there was no possible conflict of any- 
equitable rule withthis (before the Judicature 
Act of 1873) because no bill would lie in 
Chancery to recover a mere money demand,” 
Under the law in India, however, there 
being no distinction between the jurisdiction 
at law and in equity and the Courts in 
India being Courts administering the rules of 
justice, equity and good conscience, -there | 
could be no difficulty ‘in the application of 
the equitable rule. But the whole foundation 
of the rule at law being the jointness of the 
right and that being expressly varied by the - 
Indian Contract Act intoatenancy-in-common, 

it seems to us impossible to-apply the rule 
in Wallace v. Kelsall (5) as to the discharge’ 
of joint rights by performance to one of the 
joint obligees. 

Our attention was drawn to the special 
rule contained in section 165 of the Indian- 
Contract Act relating to fhe validity of 
delivery by the bailee to one of several joint 
bailors. As regards this, it is not irrelevant 
to point out that Dr. Whitley Stokes regards 
it as a departure from the Civil law, the 
English lew and the Hindu and Mahomedan 
laws. The Englsh cases have made various 
distinctions with regard to the nature of this . 
contract and its cousequences. See Broadbent 
v. Ledward(9), May v. Harrey{10), Atwood v.’ 
Ernest (11); Brandan v. Scott (12). It is 
unnecessary to purane the history of the 
‘gontained in section 165. Any 
special rule thereby enacted has not the 
force of a general principal of the law of 
contracts. No similar rule is laid down inthe 
Transfer of Property Act. 

It remains to notice one further remark in 
Shephard’s Commentaries to section 84 of 
the Transfer of Properly Actthat the adduc- 
ing of evidence at variance with a joint right. 
under the contract to show that the-interest 
was several would violate the provisions of 
the Indian Hvidence Act. Itis not easy to 
appreciate this criticism for it ‘is not by 
oral evidence that joint obligees under a 
contract are shown to bs entitled to their 


respective interests ~ but by the force of 
9) 11A.&E 209 i 
i 13 Rast 197; 12 R. R. 322. g 
11) 22 L J. O. P. 225, 18 C. B. 881, 18 Jar. 603; 
1 C., L. B 738; 1 W. R. 486. 
(12) 26 L. J. Q. B. 163; 8 Jar. (N. 8.) 862;5 W. R 
285; 7 EL BL 234, 


“a, 7o on 
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seotion 45 of the Indian Contract Act. The 


recital. of the advance being joint is not part . 


ofthe contract to pay the jointobligeesand may, 
therefore, be varied by evidence of several in- 
-terestsinamiount advanced. We ara, therefore, 


constrained to express our dissent from the de- . 


cision in BarbarMaran v. Ramana Goundan(1). 
We should have felt bound to refer this case 
- tothe Full Bench but for the circumstance 
that on the facts it is more akin to the - case 
in Ahtnsa. Bibi v. Abdul Kader Saheb (2), 

than to the casein Barber Maran v. Ramana 
Goundan (1). The promisee was only ‘one 
person. He took the mortgage on behalf of 


‘an undivided Hindu family.. That faimly has . 


become divided. The promisee himself is 
dead and the payment is said to have “been 
made to one of the divided members of the 
family of the promisee. Such a payment, it 
appears to. us, cannnot discharge the entire 
- mortgagei in which other members of thefamily 
have their several interests. We must, 
therefore, overrule ‘Mr. Sundara Aiyar’s 
contention that the redemption of the mort- 
gage can bind the plaintiffs if they had a 
several interest in the mortgage at the date 
of the redemption. “The decree of the Court 
below is reversed and the casa remanded for 
disposal according to law. Oosts will abide 
and follow the result. É 

: i Decree reversed. — 


MADRAS HIGH COURT. 
- ORIGINAL SIDE Orvin Arpean No. 10 or 1909. 
December 13, 1909. 


Present:~Sir Arnold White, Kr., Chief Justice ~ 


and.Mr. Justice Krishnaswami Iyer. 
In the matter of BB. CHENGALROYA 
GBI AND W. RAGAVULU CHETTY 
ADJUDICATED. I NSOLVENTS. - 
-7 YAKALUR GOPALA CHHTTY— 
APPSLLANT 
versus 


Tas OFFICIAL ASSIGNEE or MADRAS 


—~RESPONDENT. 

Taen AA (Ll and 12 Vict. O. 21), 8. 28-—— Property’, 
whether includes “money'—Interim order for attach- 
menè of moneys due to. maolvent—Subsequent vesting 
order in insolvency proceedings—Title of Official 
~ Assignee to the money attached—Notice to Official 
_ Assignee in execution proceedings in creditor's suit— 
Consent by Official Asmgnee’s solicitor to payment of 
attached money to creditor — Whether such consent bars 
Oficial Assignee from claiming back money. - 

if pending e suit against an Wan ani his creditor 
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-obtaing an interim order-for. attachment of insolvent's 


property and that order is made absolute before a 
vesting order is made in Insdlvency proceedings, the 
title of the Official Assignee, under the vesting order, 


‘obtained after the order for attachment, prevails. 


A judgment-creditor of an insolvent obtained an 
interim order for attachment of his debtor’s money, 
but before this order.was made absolute, a vesting 
order was made in Insolvenoy proceedings. When a 


‘few days’after the jadgment-creditor took execution 


proceedings and sought payment of his decree out of 
the money. he had got attached and which in the 
meantime had been paid into Court, the Court gave 
notice to the Official Assignee. At ‘first the Official 
Assignee’s solicitor, who appeared -to represent him, 
objected to payment to the judgment-creditor but 
then under a misapprehension as to the effect of a 
ruling, cited by the judgment-creditor’s Vakil, he 
withdrew his objection, whereupon the money was 
paid out to the judgment-creditor : 

Held, (when afterwards the Official Assignee sought 
to establish his title to the money the judgment- 
creditor had received), that the Oficial Assignee was 


“notregularly before the Court asa party to execution 


proceedings and that the withdrawal of objection by 
his.solicitor, as to payment of money to the jadgment- 
creditor, did not preclude him from putting forward 
the claim of the estate on any future occasion. 

European Bank v. Foo, LR. 20. B. 78 at p. 85; 
15 L.T 288 ; 16 W. R. 163, distinguished. 

The word “ property” in section 
insolvency Act includes “money”. 

In the matter of Umbica Nundun Biswas, 30. 434, 
followed. 


Appeal from the judgment and order of 
the Honourable Mr. Justice Wallis, Commis- 
sioner, sitting in the Courtforthe relief of 
Insolvent debtors at Madras, dated the lat day 
of March, 1909, on the garnishee summons of 
the 12th December 1908, in Petition No. 135 
‘of 1908. 

Mr. Napier, forthe Appellant. 

Mr. Odgers, for the Respondent, 

- Judgment. 

White, C, J.—This is an appeal from an 
order by the Commissioner in Insolvency 
directing that a sum of Rs: 9 -0 and odd, now 
in the hands of the appellant, be paid over to 
the Official Assignee of the Estate of the” two 
insolvents, The facts are these :—The judg- 
ment-creditor, for whom Mr. Napier appeared, 
obtained a decree in the Presidency Small 
Cause Conrt against the insolvents and on the 
4th Jone 1908, an interim order of :ttachment 


26 of the 


“was made with regard to certain monies which 


were owing by a Mr. Lewin, who carried on 
business as the Madras Sales Agency Co., to 
the insolvents. On June 10th the vesting 
order was made. On June 25th, the order for 
attachment which had been obtained by the 
judgment-creditor was made absolute. On 
June 30th, an order was made that the money 
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-plaintif of the sum brought into Court by 
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owing by Mr. Lewin to the insolvents should be 
-paid into Court. On the &th August, there 


was nn application for execution. There was 


‘a further order on an application made to the 
Chief Judge with reference to the payment 


out- of “this money. The order was in these 
terms: I think notice of this application 


‘must be given tothe Official Assignee Notice 


to be given by plaintiff's Vakil to Official 
‘Assignee for 25th August 1908 before the Chief 
Court.” Then on.the 25th, according to the 
note of the learned Judge, Mr. Rangasawmy 
Iyengar appeared for the plaintiff and Mr. 


‘Wilson appeared- for the Official Assignee. 


The case of Randall v. Lithgow (1) was cited 
by the Vakil for the plaintiff. The application 
was adjourned, the order of the Court. being 
that the plaintiff’s Vakil should give notice of 
the adjournment tn the garnishee, The matter 
came before the Court of Small Causes agnin 
on the 28th, and on that date, this is the note 
ofthe learned Judge: “ Wilson for Official 
Assignee withdraws his objection to payment 
Order for payment to the 


the garnishee and aratisfaction of the decree to 
be entered up in full”. In pursuance of that 
order the money was paid out tothe judgment- 
creditor. and he entered up satisfaction in 
respect of the judgment- debt. - 

Now the question is,-is the judgment-credi- 
tor, inthe events which harel appened, entitled 
to retain this sum as against the Official 
Assignee P As has been pointed out, the, vest- 
ing order was on the 10th June, 2. e., after the 
making of the interim order of attachment 
and before the interim order was madeabsolute. 
Now I do not think that Mr. Napier contended 
that apart from what took place on August 
28th, thejudgment-creditor has any title to 
this money as against the Official Assignee as 
representing the estate. Tthink ib is now 
settled that, even if the order for, attachment 
is made absolute before the vesting order; if a 
contest arises between the creditor who has 
obtained the order for attachment and the 
Official Assignee under avesting order obtained 
subsequent to the order for attachment, the 
title of the Official Assignee must prevail. 
However, we have not to consider this question 
here, because the vesting order was’ made 
before the order for attachment was made 
absolute. 


(1) 12 Q. B.D. 535; 53 L. J, Q. B. 518; 50 L. T. 587; : 
82 W. BY 704 i e san a i = 
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T think I may say it is conceded that if it 
had not been for Mr. Wilson’s consent to the 
money being paid out on the 28th Angust, 
there would have been no question as to the 
right of the Official Assignee to recover this 
money from the judgment-creditor for the 
benefit of the estate. The application is 
against the judgment-creditor and is made in 
the insolvency proceedings and it is made 
ander the provisions of section 26.°. Mr. 
Napier suggested that as the Official Assignee 
is seeking to recover money, the section did not 
apply since Property’ does notinclude Money’. 
That contention did not commend itself to us 
at the time and Mr. Odgers this morning 
has called ourattention to a decision in Inthe 
matter of Umbicn Nundun Riswas (2), which is 
a decision under rection 26, where it was held 
that ‘Property’ did include ‘Money’. Although 
the section says “Property of the insolvent,” 
those words would cover cases like this where 
the claim is put forward not by the insolvent 
becanse he isan insolvent, but by the Official 


-Assignee in whom the property is vested. 


Therefore, as-I have said, the question is: 
whose title should prevail. having regard to 
what tonk place on the 28th August. The 


‘order of the learned Judge, no doubt. saya, 


“Mr. Wilson who appeared for the Offcial, 
Assignee withdraws his objection to payment 
out of Court.” Are we bound to treat what 
was done by Mr. Wilson on that occasion as a 


consentor a waiver or 4 disclaimer, 01 whatever 


we choose to call it, which precludes the 
Official Assignee from afterwards seeking to. 
establish his title to this property ? The 
learned Commissioner was of opinion that the 
Court was not precluded from holding that 
the estate was entitled to the benefit of this 
amount. It would appear from the report of 
the Official Assignee, which is referred to . by 
the learned Commissioner in bis Judgment 
on another petition in the same insolvency, 
that the representative of the Official Assi- 
gnee was under a misapprehension as to the 
effect of thè decision which was cited be- 
fore the Chief Judge by the Vakil who ap- 
peared for the judgment-creditor. Now | 
think I may fairly treat the withdrawal of 
the objection as amounting to nothing more: 
than this :—A consent on the part of the 

Official Assignee that the money instead of - 
remaining in Court, shuuld be paid over to the 


sade creditor without Brencice to the 
(3) 80, 434. 
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right of ‘the O Hoist ASsignes ba establish. by 
leral proceadings, if ‘neaassiry, his ‘claim to 
the mhay i in qaastion, [ think I am jastifled 
in treating his ongant as amounting b9 no- 
-thing more than that and not amounting to & 
consent to an adjudication against him which 
would preclude him from patting forward the 


| olaimof the estate on any fuzure occasion. 


There is another point of view from which the 
ewe could by dealt with. It may be said that 


„tho Official Assignee was not a party to the 


proceedings. It is not quite clear how he came 
to receive the notice of the Court. 
fer, so far as my own judgment is concerned, to 
rest iton the ground that the Official Assignee 
did not mean to prejudice his rights with 
regard to taking steps to recover the pro- 
perty. 

‘We were prassed by Mr. Mision: ‘Sith the 
case of European Bank v. Fox (3), There I 
think the facts’ were quite different. from 
those in the present case. There’ it appears 
that the plaintiffs obtained a garnishee order 
under the Common Law Procedare Act against 
a certain company. They got their order made 
absolute. -After the making of the order 
absolate. the defendant was adjudged a bank- 
Execution was isstied -against the 
garnishee and the garnishee applied to the 
Jadge in Chambars to seb aside the execution 
on the ground of the’ intervening bankryptey. 
(In the case before us the garnishee made no 
application). Then the summons was ad- 


journed tò enable the creditors’ assignee to- 
| &ppear.in much the same way as the summons 


was adjourned in the case before us to enable 


_ the Official Assignee to appear, The creditors’ 


assignee in the European Bunk v. Fea (3) after- 
‘'wards-appeared by his attorney and‘waived all 
claims to the debt against the plaintiffs and 
consented to the money being puid to them. On 
that being done, the Judge in Chambers stayed’ 
proceedings in order that the garnishees might 


have an opportanify of taking the opinion of. 
“Then a rule nisi WAS obtained on: 


the Court: 
behalf of the garnishees to set aside the 
execution, The Court discharged the rule 

" holding that. whatever the rights of the 
assignee might have been, the garnishees had 


no independent richt to renist pavmant, and 


thè nsRignoe having waived his claim, there 
“waa tio reason for depriving the judgment- 
creditors of the benefit of their execution”. 


(3) L.R. Z Q. B. 73 at p. 85; 15 L.T 283 ; 15 W.R. 
158. T, a . Tie © oi . . ; 
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It will be'seen that in that oase throughout 
the whole of the proceedings the creditors’ 
assignee expressly disclaimed any interest in 
the money. Inthe cise before us, all that 
happened was, on one day, apparently by a 
mistake, the Official Assignee’s Solicitor 
withdrew his objection to the money baing 
piid ont. Then ro far from continuing to 
adopt that attitude, he took the first oppor. 
tunity to try and get itback. I think the case 
of Huropean Bink v. Fox (4)is distinguishable 
on the facts. For the reasons [ have stated | 
think the conclasion arrived at by the learned 
Commissioner is right-and I would dismiss 
this appeal, 

Then there remains the question of costs, 
My learned brother and I both think that in 
acade of this sort wherea judgment-creditor 


-was misléd by what-was done by the Official 


Assignee, the jadgmert-creditor ought not to 
be ealled upon to pry the costs of the Official 
Assignee. Therefore, we dismiss the appeal, 
but we dismiss it without costs, Wealso vary 
the order of the learned Commissioner ag to 
costa by directing that there be no order as to 
. costs on the application to him. 

We have considered whether, in the ciroum- 
_stances of this case, as between the estate 
“and the Official Assignee, the estate ought to 
be saddled with the payment of any costs at 
all. However, we are satisfied that the Official 
Assignee acted in perfect good faith and, that 
being so, we dn not feel called apon to make 
any order that he should pay the costs per. 
sonally. His costs, here and bafore the 


-Commissioner may ho paid ont of the estate, 


Krishnaswami.Aiyar, J.—I agree in the con- 
clusion that has beén arrived at by the learned 
Chief Justice. I have had some difficulty 
in making up my mind. The difficulty has 
arisen from the conduct of the Official Assignee 
before the Presidency Small Cause Jndge. If 
by the conduct. of the Official Assignee, he 
allowed the learned Judge of the Small Cause 
Court to make the order which he made, then 
I should feel very considerable diffcnlty i in 
holding thet so long as that orderstands, which 
‘directed payment to be made tothe indement- 
creditor, the Official Assignee is at liberty to 
apply to the Commiszinner in{ngolvency for an 
order directing the judgment-creditor to pay 
back the money. which was paid to him under 
order of Court. Bat having considered the matter 
repeatedly as regards what interpretation the 
conduct of the Official Assignee in the case 
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` bears, I have come to the concltsion that it 


cannot be said that he misled the Small Canse 
Court Judge to make the order which he made. 
All that he can be said to have doneis to have 
stated to the Court that he left the matter in 
the hands of the Court. The question arises 


- -whether the appearance ofthe Oficial Assignee 
: before the Small Cause Court Judge was in 


the 
It ‘is 


order. The Official Assignees is not 
representative of the judgment-debtor. 


possible for the Official Assignee to make a’ 


claim’ to property attached under rule 233 of 


the rules applicable to the Presidency Small 


-Cause Court which corresponds ‘tq section 278 


of the Codeof Civil Procedure(Act XIVofl 882), 

But rule 284 proceeds to say that aclaim or 
objection under rule 233 in respect of any 
property attached or in respect of the proceeds 
or vaiue thereof must be preferred within five 


days from the date of the attachment orseizure, _ 


Again rule 235 of the Small Cause Court rules 


provides that the application of the claimant. 
` shonld bein writing unless the Court otherwise 


directs. In this case there was no application 


“by the Oficial “Assignee under rule 233. 


rad 


‘Certainly there was.nong in writing. Nor could 
- the objections wh ich the Official. Assignee is- 
~ supposed to have made be troated as objections 


within the meanimg of rule 233: for they 


"were not madè within the five days provided 


by the rule! I take it,, therefore, that the 
Official Assignee when he stated to the Small 


Cause Court his objection’, whatever they were, . 


did not take those objdctions under rule 233, 
Having regard to thisfact, it seems to me that 


without any violence tothe languageemployed, 
itis not dificult to come to the conclusion 


that all that the Official Assignee stated to 


‘the Small Causé Court Judge was that he 


was not prepared to take any further action 
in the matter. Such a statement as that does 


`. not amount’ to conduct which misled thé Small 


` Cause Court Judge into passing the order 


which he did. If the Official Assignee was 
not regularly before the Court, as I conceive 
he was not, then the order made by the Small 
Cause Court Judge can only be tr ented aS 
an order made bebind his back. 

“It is not pretended that if the Official Kai 
nee was given no notice in this caseand he made 
no appearance, an order made by the Small 
Cause Court Judge would preclude the-Offcial 


Assignee from making ati application to the- 


Commissioner in Insolvency for a direction to 


the judgment-creditor to pay the money that. 
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he had received. If that is true, it seems to 
me that, notwithstanding his appearance on 
notice given to him and his subsequent with- 
drawal of the objections which he is sapposed 
to have made,it is competent to us’to treat the 
order as having been passed behind his back, 
In that view, therefore, I agree in the order- 
proposed wiz, to confirm thé order of the- 
Commissioner in Insolvency. Lagree alsoin ` 
the order as to costs. 
T 7 - Ana dismissed. 


` ALLAHABAD HIGH COURT.. 
SroonD Crvit Arrgan No. 421 or 1909. 
January 26; 1910. v> 
_ Present:—Mr. Justice Piggot. 
BHAGWAN DAS—Daerenbant— 
3 APPELLANT 
VErSUS. l - 
HARI RAM axp ‘ANOTHER—PHAINTIVFS— 
DEFENDA NTI =— RESPONDENTS. a 

“Bana on Act (XV of 1877), Sch II, art. 189 —Trans- - 
fer of Property Act (IV of 1882),s. 107—Lease for a fixed 
term—Regtstered qabuliat but’ no patta—No rent paid 
after fized term-—-Ejectment suit—Luniation—Denial 
of iitle—Payment of rent -Admission of title—Evidence - 
—Admissibslity ‘of qabuliat—Burden of proof— ~ 
Tenancy—Oral contruct— Pleadings. < 

The lessee of the honse in dispute, executed a regis- 
tered gabuliat in 1886 for a term-of five years; the 
lessor, however, exécuted no patta. After the said term 
of five years no rent was ever paid. The lessor sued 
to ive the lessee in 1908: Held, 

(1) on the expiration of a_lease for a fixed term ` 
time begins to run against the lessor under art. 139 
of the second Schedule to Act XV of 1877. `- 

Lachman v. Gulsars Lal, 1 À. L. J. 201; and. Pusa 
Mal v. Makhdum Bakhsh, 6 A. LJ. 584 ; 3 Ind. Cas: 
566; 31-A.° 514, followed. i 

(2) It is not for the lessee to | prove denial of 
lessor’s title but the lessor must prove any such pay- 
ment of rent or admission of title by the lessee as _ 
would serve to extend the period of limitation. . 

(3) A registered qabuliat showing that the posses. - 
sion of the lessee originated in a contract of lease 
constitutes a valid contract binding on” the person 
who executed it andis admissible in- evidence as 


f 


» * 


-against him. 


Nand Lal v. Hanuman Das, 26 A. 186 and Kashi 
Gir v. Jogendro Nath Qose, 27 A. 186, distinguished. 

Prem Sukh Das v. Bhupia, 2 A. 517, referred to. 

(4) A loasor who comes into Court with the allega- 


--tion that the pdssession of the lessee originated in.a 


lease for a-lixed term cannot, when he finds that plea 
fatal to his case; be permitted to turn round and 


~ agsser(. that there was a lease but not for a fixed term. 


.~(5) An oral contract of lease, together with the. 
lesaeo’s agreement of lease (gabuliat) creating a tenancy 
fora fixed term, becomes in fact a tenancy for that ` 
term if the lessor makes no attempt to disturb the pos- 
session of the lessees and the latter contiriues to Sp A 
rent for ne stipulated poron; : 


“Yoh VI 


_ certain honse, 


AN 


WA sa of the defendant-appellant. 


BHAGWAN DAS p. BARI RAM. 


Second ‘appeal from the dana of ‘the, 


Additional Jadge‘of Meerut, dated the 6th 
February 1909, k 

Dr. Tej Bahadur Sapru, for the Appellant. 

Dr..Satish. Chandra DAE, for the Re- 
spondents. 

Judgment.—this is 8 defendant 8 
appeal in a case in which the plaintiff, claim- 
ing to be the trausferee of the proprietor of a 
sued for’ the defendant’s 
ejectment. The main question raised is whe- 
ther the Courts below were right in deciding 


that the suit was nob barred by limitation ` 
under the provisions of art. 189 of the Second. 


Schedule tothe Indian Limitation Act (XV 
of 1877). 


title 6f the plaintiff leased the house on J uly 
i4th,. 1886, fora term of five years-to the 
No rent 
was ever paid after the expiration of this 
term of five years, and the present suit was 
“brought: on September 8th, 1908. The 


‘learned District Judge holds that, in the 


. absence. . 


' „lessor under „article 139 of the 
- Schedule to-Act XV of 1877. 
| refer to Lachman v. Gulzart Lal(1)- and 


- of evidence’ that the de- 
fendant-appellant or his father ever denied 
their lessor’s title, it cannot be said that 
their possession ever became adverse, or that 


- limitation ever -began-to run against the 


lessor. So far as this Court is concerned, 
the. particular point decided by the lower ap- 
pellate Court is concluded by authority in an 
opposite sense.. - There are two published 


rulings in each of which a Bench-of this Court’ 
has held that on the expiration of a lease for: 


a fixed term, time begins to run against the 
Second 


_ Pusa Mal v. Makhdum Bakhsh (2): 


` the period of limitation. 


. 1886, .execnted by the father of, the appellant 


It was, therefore, not on the appellant to 
prove denial. of: title, but on the plaintiff. 
respondent to prove such payment of rent or 
admission -of title as would serve to extend 
This it has been 
found that the plaintiff failed to prove. 
~ The appellant has not, in my opinion, stren- 
gthened his case by an alternative plea taken 


f _by him, to the effect that there was never any- 


valid contract of lease in respect ‘of the house 
in question.’ The Courts below hnve accepted 
Ag proof of the lease an agreement of July 14th. 


3 À. L. J-201) - 
e 6 A.:L. J. 684; 3 Tud: Cas. 566; 81 A. 514. 
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The facts found by the lower. 
appellate Court are that the predecéssor-in- . 
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in which he’ undertook to occupy the said 
“house and to pay rent for it at a certain rate’ 
“for a period of five years. This is a register- ` 
ed document, but the point of the objection 


-ig that, where it is desired to obtain from an 


“Owner” of immovable property a contract of 
lease’ capable of enforcement against the said 
owner, and the contract is of such a natura 
as- to fall within the provisions of section 107 
of the Transfer’ of Property Act (Act IV of 
1882), a document éxeouted by the intending 
lessor is required. There are rulings of this 
Court to the .above effect vide Nand Lal v. 
-Hanuman -Das (3), Kashi Gir v. Jogenaro 
Nath Ghose (4). If, howerver, the appellant 
succeeded: in his contention that there never 
was any valid or legally enforceable con- 
tract of lease in this case, the difficulty would 
arise that the Court would be compelled to . 
inquire whether or not the defendant appel- 
lant’s possession over the house in suit was 
in its Inception permissive, and if go, when 
and how it became adverse: Again, if I felt 


-myself compelled to hold that there was-in 


the present case a valid lease, but nota lease 


-for aterm, [should have to consider whether 


the’ suling already referred to on the ques- 
tion of lirhitation were applicable, and whe- 


| ther the case did not fall under the principle 


of the, older ruling in Prem Sukh Das v. 
Bhuma (5). 

I am, however, clearly of opinion that the 
agreement ‘of July 14th, 1886 was, admissible 
in evidence, and that it constitutes a valid 
contract binding on the person who executed 
it. The Courts below had, therefore, legal 
evidence before them in support of their 
finding that the possession of the appellant’s 
father. originated in a contract of Tease 
-and that finding at any rate must be accepted 


-~on second appeal For the rest, I hold that 


the, plaintiff having come into Court with the 


‘allegation that the , Possession of the appel- 


lant’s father originated in a lease for a fixed 
term cannot, when he finds that plea fatal to 


_, his. case, be permitted to_ turn round and 


assert that there was a lease but not one for 
aterm. lam also of opinion that the oral 
contract.of lease between the parties together 
with the lessee’s agreement of July 14th, 1885, 
created a tenancy which owing to the lessor’s 
making no attempt to disturb the possession 
of the eae and the latter's continuing to 


ee A. 868. 
(4) 27 A. 188. (5) 2 A. 517. 
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pay rent for the period stipulated in- his 


agreement became i in fact a tenancy for five . 


years, that id to aay, for alspecified term. 

The case, therefore, doés fall within the 
principle of the rulings referred to at “the 
beginning of this- judgment and must in 
accordance therewith be. decided ‘in favour of 
' the appellant. 

- T set aside the decrees of the Courts BA 
and dismiss the plaintiff's claim, the plaintiff 
must pay all costs throughont including 

in this Court fees on the higher scale. 
Appeal dismissed. 


A i m 


-OALSUTTA HIGH COURT. a 
REGULAR CiviL APPRAL'Nu. 383 oF "1908. 
January 18, 1910. 
Present Mr. Justico Caspersz and ` 

i - Mr. Justice Doss. 

. MAHAMMAD ZEAULLA MIAH AND 
OTHERS— PLAINTIFFS —APPKLLANIS, 
versus 
SUKLIANNESSA BIBI AND OTARRS—- 


DEFENDANTS—R&SPONDENTS. > * 

Landlord and: tenant—Substantial interference by 
landlord in enjoyment of holding—Sus pension of rent—- 
Apportionment where rent is separately asseased for 
portion interfered with--Attempt by landlord to take 
forcible posession instead of going to Oourt. 

A tenant is entitled to a suspension of ‘rent 
during the period of a substantial interference by 
his landlord with the enjoyment of the holding by 
the tenant. But if the landlord’s interference was 
inrégpect of only a certain portion of the demised 
property, the rent for whlch was separately assessed, 
then there should be an apportionment. 

Dhanput Singh v. Mahomed Kazın Ispahani, 24 C. 
296 and Harro Kumari v. Parne Chandra, 28 0. 188, 
referred to. 

The plaintifs purchased a darpatni ata rent sale, 
and served a hotice upon the defendants, who were 
the sepatnidare,. for annolling the sepatni. The 
defendants declined to yield up possession’and nlti- 
mately the Magistrate ‘attached the sepatm under 
section 148 of the Criminal Procedure Code and let 
out the property in igara. “The defendants after- 
wards obtained a decree against the plaintiff which 
established the defendant’s sepatni title, and the 
latter were permitted to take out the amount 
` deposited by the tjardar. The plaintiffs thén sued 
for arrears of the sepatni rent for the period under 
attachment: 


Held, that asthe plaintiffs on being resisted by the ` 


defendants, attempted forcibly to take possession 
instead of resorting to a Court of Law for redress, 
and as the direct result of their unlawful act was that 
the defendants were thrown out of possession by the 
Magistrate, the case fell within the general rule that 
where a tenure-holder is not in a positiqn to collect 

rents from his own subordinate tenants owing to 


_ chased by the plaintiffs 


. Code. ` 


wilfal interference of the landlord, the latter is not 
entitled to recover his own dues from the Popron 
whom he has prejudiced. 


Appeal from the decree of bhe Sab- J age 
of Rangpur, dated May 11, 1908. ` 
Babus Dwarka Nath Uhuckerbutty and Hara 


. Ohandra Chuckerbutty, for the Appellants. ` ' 


Babus' Jogesh Chandra Roy and Prokash 


; Chandra Mozumdar, for the Respondents. k 


Judgment. —This - is an appeal 


- in a suit brought by the plaintiffs-appéllants, 


who may be described as darpatindars, to 
recover arrears of rent for the years 1309 
to 1812 from the defendants who possess a 


sepaint interest in the mahal. 


_ The facts of this’ litigation are’ hardly 
in dispute. The predecessors of the plain- 
tifa obtained a darpains lease in the year 
1295, the rent reserved being ' Rs. 1,832- 8-9. 
The larpin interest was sold and pur- 


æ rent decree obtained by Jawaherkumari 
Deb:, as patnidar and the sale certifichte 
empowered the auction purchaser to annul 
all sorts of encumbrances. On the basis of 


< this sale certificate, and algo, it ‘ appears,’ 


having regard: to the dirpatne putta of the 


94th Bysak 1295, wherein the‘ lessee was. 


forbidden to carve ont any sepuinit interest, 
the plaintiffs sought to -cancel the - kan 
lease set up by the defendants; and 

accordance with that intention, they. sited 


‘a notice upon them. The’ defendants, how- ` 
ever, declined to yield up possession to the’ 
aiction purchasers, and a succession of cases, 
“both Civil and Criminal, was the natural ' 


result, 
ponding with ` 


On the 3rd October 1902, ‘corres-- 
‘17th Ashin 


property, and thé collection or rents from 


the tenants, two tjara leases were succes-~ - 


sively granted by the Magistrate to Mahatab 
Khan and Safaetallya Chowdhury for the 
years 1811 and 1312, respectively. In the 
first jara lease, Mahatab Khan covenanted 
to pay the head rent Rs. 1.283-8-9 to the 
peintdars: and a sum of “Rs: 1.610 by way’ 
of the dara rent. Similarly, Safaetullya 


agreed to pay the same rent to’ the’ patniduar, ‘ 
plus a sum of Rs.1,266-7-3, which warn to be- 


deposited in the collectorate to await the: 
order of the Magistrate. > 
notice, in both these yara leases; that the 


wa 


fY910 


in execution of 


1309, the ° 
‘Magistrate attached the subject of dispute ` 
under section 146 of the Criminal Procedure ` 
For the management of the attached | - 


It is important to - 


KN 
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subject of. attachment was_ the seputni 
interest- under the darpatnidars, and the 
farther description. is of mouza Khas taluk 

own as Lot Khus taluk appertaining to 4 
dertain mahal. 

It is perfectly clear, therefore, that. the 
attachment was operating. so as.to exclude 
the present defendants from making. ‘khas 
collections of rent. That.this was the in- 
tention.of the anthorities is also clear from 
the further fact that the defendants were per- 
mitted to withdraw the net amonnta Rs. 1,610 
and Ra, 1,266-7-3 paid in by the tjara- 
dare and lying in deposit in the Collecterate. 
These sums-aggregate Rs. 2,876-7-3. There 

w suit between the present parties: the 
etn ‘sued the -plaintiffs for contribu- 
‘fion in réspect- of sums paid by them. for 
- gaving-the- darpuini interest of the pldintiffs- 
‘from the hammer. That danger so. averted. 
‘was in respeot of the arrears of rent which 
accrued due up to a period not later than 
April 1902, and a decree was obtained by 
the present defendants: on the 25th June 
` 1906. They .also succedéd, a few months 
later, (4th September , 1006), in obtaining 
an ex parte devree, in Suit. No. 67-.of 1905 
against the present plaintiffs, establishing’ 
their sepatnt , title. It appears that the 
money withdrawn by them, as already men- 
tioned, was withdrawn in . pursuance of this 

final adjudication of their title. i 
~ ` The Subordinate Judge dismissed the 
plaintiffs’ suit, He framed three issues, of 
which, we are concerned with the first and 
second only. ‘The’ contentiens addressed to 
us in this appeal. arise out of these issues. 
_ They. are, first, that the ‘plaintiffs did not 
subs tially" interfere with the enjoyment 
of the sepuini by ‘the defendants so as to 
éntifle the defendants to a'suspension of the 

rent ‘daring 1809 to 1312; and, secondly that 
N the guib is ‘nob, “barred by res judicata, the 
latter contention arising out of the argument 
= addressed to us by the learned Vakil for the 
defendants who endeavoured to” show that 
the ‘decision of the Subordinate Judges in 
that respect i is not correct. 

' Dealing, i in the first plea, ‘with the ques- 
- tion of res judicata, we are disposed to agree: 
with the Subordinate Jndge ‘that there are 
not sufficient materials inthis ‘suit to hold 
that. the rents claimed here-were „the subject - 
matter of the contribution suit the details of 
whieh we-haye mentioned, but w we do not agree: 


with the Sivordinate J Tadeo when KEH Bays :—~ 
“ There is nothing: to show that the parties 
in. this suit were the parties in the former 
siut.’”” Ona comparison of the names and 
descriptions ‘of the parties, we find that the 
parties, then and now, are identical. We are 
not satisfied thai the contribution suit, in 
respect of the set off claimed, concerned the 
rents which are the subject of the present 
litigation. Therefore, the plaintiffs are noh 
parred by the rule ‘of res judicata. . : 
The real contention, however, in this 
appeal, relates to the question of substantial 
interference by a landlord with the enjoy- 
ment of his holding’ by the .tenant. The 
principle, that ‘the tenant is entitled to a 
suspension of rent daring such an interrup- 
tion of enjoyment’ is completely settled by. 
the authorities, The only difficulty that, 
arises is to apply the principle to concrete 
instances. But a variety of cases have been 
cited before us, and we propose to deal, 
briefly with each of them. 
The case of Kadumbinee Dossia v. Khan 
tswas (1) isan atithority for somewhat exs, 
treme position. In a suit for rentin which 
the defendants pleaded that, during the’ 
period for which: rent was claimed, the 
tenants had been out of possession of the 
land, having been ousted by a third party. 
to whom the zamindars, plaintiffs, had given 
a lease of the land, it was nevertheless held 
that the plaintiffs were precluded from. 
suing the defendants for rent on account 
of such period, even though the latter had 
recovered a decree with wastlat for the 
period of dispossession. — ` 
This case was noticed in 9 more recent. 
decision of this Court, Dhunput Singh v. 
Mohamed Kasim Ispahatn (2), which has been 
followed by the Subordinate Judge. There 
can be no- doubt, onthe faotsiof that case, ; 
that if the landlord’s interference was in. 
respect of ‘only a certain portion of the 
demised, property, “the, rent for which was 
separately assessed, there should be an 
apportionment, Butit was also shown that 
the landlord’s interference , in respect of 
even & portion | of the property carries with 
it, in ordinary, cases, the Joss of the entire 


_rent, which, otherwise, heayould be entitled 


to. We ‘observe that this case was dis- 


tinguis ished in Harro Kumari Ohowdhrani v, 
(ae. Ban a B 
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“Purna Chandra Sarbogya (8). If the want of 
posssesion of the sepuin?, in the case before 
‘us, related only to a portion of the Liot Khas 
taluh, these cases might be more’ attentively 


. considered; but the facts show that ‘the 


attachment and the subsequent ejectment 
were with regard to the entite interest of the 
defendants. 

The-décision in Rant Lalita Sundart v. Rant 

Suronomoyee (4) approves the principle in 
Dhanpat Singh v. Mohamed Kazim Ispahain 
(2) and affirms what may be regarded as 
settled law that the tenant need not neces- 
‘sarily- be completely evicted in order to secure 
an - exemption from liability to pay rent. 
- It has been contended on behalf of the 
plaintiffs- appellants that; in - attempting to 
take possession of the sepains, they ‘were 
acting in the bona fide belief that they had a 
right to do so, and that they were justified 
in so believing as tbey had purchased the 
darpatnt tenure at a sale in execution of a 
decree for rent due thereon, and the sale 
certificate expressly ` empowered- them w 
annul all encumbrances. 

- In support of this contention caliente ee 
been placed on the'case of Rant Surno Moyee 
v. Shoshee Mokhee Barwania(5). In that case, 
the zamindar was held entitled to recover, 
from the patntdar, rent for the period: during 


 which-the latter was out of possession in con“ 
sequence, no doubt, of -the initial act of 


the’ samindar in putting:in force, through 
the medium of the Collector, the ‘summary 
provisions of Regulation VIII -of 1519, for 
recovery of arrears of rent; but the dis- 


tinction between that case and the present. 


one is this, that in that case the samtndar, 


when he: applied-to the Collector for sale’ 


‘under the’ Regulation, pursued the legal 
remedy provided i in that behalf, though, -in 
doing so, he inadvertently omitted some of 
the formalities prescribed by it, whereas in 


this case the plaintiffs, ‘on Boe ‘resisted by: 


the defendants, attempted forcibly to take 
possession instead of resorting to a Court of 
law for redress. The direct result of this 
unlawful act was that the defendants were 
thrown out of possession by the Magistrate. 


There is a further distinction, in’ that, in’ 


Privy Council case, thé patnidar recovered 


the whole’ of the profits of thé patni for the’ 


(8) 28 C. 188, 
6) a ie. a. Be 
(6) 12 M, I. A, 344; 11 W, R, 5 (P. C,); 2 B. L, E 


-19 (P. O 


period during which he was out of possession, . 


whereas: in’ the casé before us, . the” s0- 
patnidars received a very small portidn’of the 
‘profits for the four ‘years “during which they 
had been kept ont of possession. ~ ~“ 

On réason and’ the authorities, there’ tan 
be no quéstion that the facts’ bone tha thse 
of the defendants within the purview ofthe 
general rule that. where a tenure-holder ‘ig 
notin a position to collect rents’ from ‘his 
own subordinate tenants, owing to wilful, 
interference of the landlord, the latter is not 
entitled: to recover his own dues from the 
person whom he has prejudiced: ce 


The period i in suit, 1309 to 1812, may be < < 


considered in two aspects, During the. 
earlier period (1309 and 1310) there WAB 
no tijara settlement. Both then and pre- 
viously, the plaintiffs were endeavouring to 
secure possession and oust defendants. “It 
has been found ‘by: the Subordinate Judge 
that the defendants did not éollect any rents 
for this period, and - the circumstances in 
evidence show that the plaintiffs’ themselves 
collected’ rents and ‘Kept the defendants out 
of the enjoyment of the sepatnr. These 
are the. facts’ which we find “and which 
certainly preclude the plaintiffs” from .re- 
alising the. yearly rental of Rs: 1,538:8-9 
from the defen dants. 

‘Much étress has been laid, by the learned 
Vakil for the plaintiffs-appellants, upon the’ 
undoubted fact that the defendants. with- 
drew the two sums, aggregating “Rs. 2,876 
odd, from the Collectorate, and it is urged 
that the plaintiffs, having ‘been’ “compelled 
to pay their rents to the pulnidar, ought, in; 
equity, to recover what was agreéd apon 46 
be paid by their subordinate tenure- holders.’ 
We are unable to accede to this, contention. 
Under the yara- leases, it was the duty, of 
the. two ijaradàrs to pay the rents regerved, 
to the putnidar, and all that, the defendants. 
obtained : from the Magistrate was the least: 
amounts, which, if they ‘had retdined khas 
possession of the sepatni interest ‘they would’ 
have been able to collect; indeed, ‘they might 
have been able to collect very, much larger’ 
amounts, so that the sums of Rs. 1,610 and 
1,266, representing -as they do the sepaint 
ibapa of the defendants, cannot, in any 
possible circumstances, be held liable ` ‘to be 
diminished by deduction of the rents paid to’ 
putntdars, These sums. were’ ‘withdrawn’ 
after the determindtion of* the ‘title - suit! 
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No. 87 of.1905 and followed, in, the usual 467 of thé Indian Penal.Code. The circum~ 
course of events, the resilt of that litigation. stances of this case are rather peculiar, The 
= ‘We are, therefore, of opinion, first, that the appellant was, employed asa clerk in the 
suit ia, not barred by, res judicata; secondly, Branch Post Ofice at Aminabad, Lucknow, 
that the plaintiffs, by reason of theirinter- , The complainant Lutf-ul-Rahman is a studend 
ference with.the sepatni interest of the defen- of the seventh standard of the Reid Christian, 
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dants,are not entitled to obtain rents for the 
years 1309 to 1312; and, thirdly, that in res- 
_pect of the sums drawn outby the defendants, 


the latter cannot be liable to satisfy the | 


rent dues of-the plaintiffs for the years 1311 
and 1819. .. . 0 | 

; The, result is that the appeal fails and is 
dismissed with coats, 


' 
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` - Appeal dismissed, 
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OUDH JUDICIAL COMMISSIONER’S 
i COURT. . 
||. Oxratwan Appr No. 216 op 1909. 

Wi; June 24, 1909: ` 

| Present:—Pandit Sundar Lal, J. C. 
|, DALTA PRASAN—AocusED 
are verstis see ony ` 


ov tus 


handwriting—Conviction based on the opinion of 


~ In the case of clroumetantial evidence, it'is incnm. 
bent on the prosecution to show that it is impossible 
to explain the circumstances otherwise than upon 
the hypothesis of the accused being the guilty person. 
A conviction based upon circumstantial evidence 
alone cannot be sustainéd unless. it can be shown 
beyond reasonable doubt that the guilt of the accused 
ja the only hypothesis possible. `- 
To base s conviction upon the opinion of an expert 
in handwriting is, aga general rule, very unsafe. 
Sri Kant v. Emperor, 2 A. L. J, 444 2 Or, L. J, 353, 
Kali Oharan Mukherji v. King-Kmperor, 6 ALJ. 184; 
2 Ind. Oas. 154; 9 Or. L-J. 478, followed. 
~ Although expert evidence derived from comparison 
of handwriting is very valuable as evidence corro- 
borating the direct ‘evidence, if any, on the point, it 
jis only in rare cases that it can take its place. 
Where, according to the opinion of the expert, & 
few similarities are discovered between the genuine 
‘handwriting. of the acéused and the forged signatures 
but there is no marked peculiarity in the hand- 
writing of the accused or the complainant, nor is thé 
‘style rare, it’ is unsafe to conclude that the accused 
was the author of the forged signatures. - 
' . Appeal against the order of the Sessions 
Judge, Lucknow, dated 26th April, -1909, 
~ Mr. G. B, Thomas, for the Appellant. . 
- ... She Government Pleader, for the Orown. 
. Judgment .—This isan appeal against 
the ponviction of the appellant under section 


College. ..He had an account with the Post 
Office Savings Bank at the Aminabad Sub- 
Post Office, On the, 23rd January, 1908, 
Lutf-nl-Rahman drew Re. 1, ont of Rs.52-0-8 
which were to his credit on that date. This 
was between 7 and 10 A. uw. and Babu Kesho 
Dayal, the Sub-Post Master, was on the 
said date and between the said hours, in 


” charge of the Savings Bank Department in 


the Aminabad Post Office. It was he who, 
passed the application for payment of Re. 1 
made by Lutf-ul-Rahman and he paid the 
sum to, him. , Lutf-ul-Rahman went to his 
house. It was his usual practice to lock 


- up the Post Office Savings Bank Pass Book 


in: a box and according to the impression 
which he originally had the Book had been 
actually locked up by him in the box.. On 
the 5th February, 1908, he wished to draw 
Rs. 3 and.that for that purpose opened his 


February, 1908, the Pass Book was delivered, 
‘to him in a registered. cover by the Post Office, 
It is proved by the evidence that either on 
the 3rd or 4th February in clearing a .Letter 
Box inthe afternoon at Aminabad this. Book 
was found by the peon who cleared the-Box 
and was delivered by him to the clerk whose 
duty it was to, receive itat the Aminabad 
Post Office. The clerk brought this fact to 
the riotice of the Post Master, who directed 
it tobe sent by registered post to the com- 
plainant Lutf-ul-Rahman who got it onthe6th 
Febroary. The Pass Book had already- been, 
posted when Lutf-ul-Rahman. saw the Post 
Master onthe 5th February. Lutf-ol-Rahman 
applied for payment of a sam.of money.on 


‘ the 6th, but on a perusal of the Pass Book it 


appeared that either he or some ong else in 
his name had: withdrawn Rs, 50 on 27th 
January, 1908, and--Re. 1 on 3rd February, 
1908. The applications of withdrawal are in 
the usual printed form aud appear, to be 
signed by Lutf-ul-Rahman. They are marked 


_ Gand D. Upon this fact boing brought to the 


notice of Lytf-yl-Rahman he repudiated the 
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receipt of the money. The applications for 
withdrawal, .however, had been sent on to 
the Check Office, at Lucknow and were not 
then-in the Aminabad Post Office. The 
signatures of Lutf-ul-Rahman on exhibits O 
and Dare so very similar to- his genuine 
signatures that‘ both the Check Office at 
Lucknow and ‘that in Calcutta passed them 
as genuine applications. The clerk who paid 


out-Rs. 50 and Re. l, respectively, is Dalta. 
_ Prasad, the “appellant. Upon these facts he is - 


charged with the offence of fabricating the 
signature of Lutf-al-Rahman’ on the two 


- applications marked O and D and has been 


sonvictea -of the offence of forgery under 
section 467 of the Indian Penal Code. . 

There is no direct evidence on the record 
to show that Lalta Prasad forged the signature 
of Lutf-ul- Rehman on exhibits O and D. The 
conviction is based mainly upon the evidence 
of an expert in handwriting and upon certain 
circumtances which the learned Judge thinks 
corroborated the evidence of the expert. 

I will inthe first place deal with the 
éircumstances which have been relied upon 
as such corroboration? It is suggested in 
the first place that on the 23rd January, 1908, 
when Lntf-nl-Rahman-drew Re. 1, he by 
mistake probably left his Pasa Book on the 
table, which was picked up probably by Lalta 
Prasad, who was the clerk who took charge 
of the. Savings Bank after 10 a. m, on that 
date, f 

*. a * te + 

The next circumstance of _importance 
upon which reliance is placed is that on the 
7th Februray, 1908, Lalta Prasad deposited 


=- in his own account in the Savings Bank 


hoad 


t 


Re. 40 and on the 10th February Rs. 10. The 
prosecution rely upon these deposits as show- 
ing that the accused had suddenly come by & 
large sum of money which he had deposited 
on those dates. 

* * *' * 4 

These are the two main corroborative 
circumstances upon which the prosecution 
rely and both of them appear to have been 
Bali ên explained by the peeused, 

* 

Tt has eo Sr upon me that the first 
payment of Rs, 50, at any rate, was of a large 
sum of money, that it was not- Daid to Lutf-ul- 
Rahman directly and could Have only been 
| paidto some one who presented the application 
` onhis behalf to the Post Office for payment; 
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“According to ee rules of the Post Office if 


the applicant does not personally apply for 
payment he should enter the name of the ` 
messenger entrusted with the application at 
the proper place on ‘such application. It 
appears, however, from the evidence of:Post 
Office officials that this rule is honoured more 
in the breach than in the observance thereof 
and that many other. officials’ of the Post 
Office who have'been examined would have 
paid without hesitation the sum of Rs, 50 ta 
the messenger. This circumatance, “koreton 


- is of little value against the acoused... --. 


The last circumstance relied upon 18 tho 


facility which Lalta Prasad had in forging 


the signature of Lutf-ul-Rahman, He had 
the specimen signature- kept in- the Post 
Office for comparison which he could copy 
and. reproduce, ‘and that the ‘actual payment 
was made by him. This again ‘is not 
conclusive. Many persons are possibly in : 
possession of Imntf-ul-Rahman’s signature and 
any one of them might have taken. into his. 
-head to practise forgery. In the -case of a 
prosecntion based upon circumstantial evidence 
it is incumbent on the prosecution to show 
that itisimpossible to explain the circum- | 
stances otherwise than upon the hy pothesis of 
the accused being guilty person. Theprosecu- 
tion in such a case- is bound to exhaust all 
other possibilities. This has not been done 
in this case. The conviction, therefore, ig 
really based upon the opinion. of the- expert 
only. Mr. Hardless is not an Urdu scholar and 
though familiar. with the letters, cannot read 
or write that language, He has, however, ` 
observed certain pecnlarities i in the handwrit- 
ing of Lalta Prasad, the appellant, which he 
has also discovered in the forged signatures 
‘of Latf-ul-Rahman. But he also admits that 
“ neither the style of Lutf-ul- Rahman nor 
of Lalta Prasad is rare: there is no marked 
peculiarity in either.” In the case of Srv 
Kant y. Emperor (1), the conviction of the 
appellant was based mainly upon the evidence 
of Mr. Hardless who. was examined as a 
witness i in that, case also. The case was much 
stronger than the present case. The accused 
in that case was a clerk in, the Allahabad 
Bank who had every facility of studying ‘the 
siguature of the ‘Bank “Manager. which ‘had. 

been forged. ‘The Bank letter forms and the ` 
Bank draft books were accesible to him. Mr. 


E Blair. and, Justice Sir. ‘George Knox 
(1) 2 AL, J. 4465 2 Or, 052808 o, 
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‘had. to -consider the’ question how.‘ far the 
evidence ‘of An expert’ in handwriting can be 
relied upon” as a basis’ ‘for conviction” Ab 
page 446 they say : “ We need hardly point 
‘out'that to-base a conviction upon the opinion 
of an expert in handwriting is, as a general : 
rule, very unsafe: There may be cases in 
which the handwriting concerned is of such 
@ peculiar ‘character and discloses so -many 
variations’ from the ordinary standard that 
the conclusidn would be morally irresistible, 
Such cases, however, ‘are very rare.” Mr. 
‘Hardless himself has ‘conceded that there is 


_ no’ marked peculiarity iù the handwriting 
` of Lalta Prasad nor is’ there anything rare - 


in his style. In’ the case of Kali Oharan 
Mukherji’ v. King-Hmperor (2), the Hon'ble 
‘Messrs. Justices Richards and Griffin approv- 
ed of the opinion expressed by Mr. Justice 
Blair in the case of Sri Kant v. Emperor (1), 
quoted ‘above. After quoting the passage I have 
quoted they observed (at page 196): — “We 
quite agree with the opinion thus expressed 
and we are certainly unable to say that the 
present case.falls under the exceptions referr- 
Expert 
testimony derived ‘from ‘comparison of 
handwriting is'no doubt very valuable as 
evidence corroborating the direct evidence 
if any upon the point, but it is only in - rare 
cases’ that ib can ‘take its place. In. Dr. 
Lawson's Work on the Law of Expert and 
Opinion evidence, the following passage occurs 
at page 385:— The evidence of the genuine- 


‘ness of the signature based upon the compari- 


son of handwriting and ofthe opinion of expert 
is entitled fo proper consideration and weight. 
It must be confessed, however, that it is of 
the lowest order of evidence or of the most 
unsatisfactory, character. The evidence of 
éxperts is of the lowest order and of the most 
unsatisfactory character. We believe that in 


this opinion experienced laymen unite with the” 


members of the legal profession! Of: all kinds 


of evidence ‘admitted in a Oourt this is the- 


most unsatisfactory. It isso weak and decrepit 
as scarcely to deserve a place in our system. 
of jurisprudence.” ` ` 

- This shows the view taken by the American 
saris. In Taylor's ‘Law of Evidence, page 
1344, paragraph’ 1877, the author after 
discussing: the admissibility of evidence “of 


experts’ on the , point, ‘observes:—. ‘Still as 
saa GAL. J. 184; 2 Ind. Cas: 154; 9 Or- L. J. 
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Mr, - Hardless 


the forged signatures. 
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n usually come, with'a bias on’ their 


‘minds to support’ the cause in which they are 
‘embarked, little weight: will in general be 
-attached.to the evidence which they give, 
it be obviously based on sensible 
: reasoning.” From the few similarities which 
discovered between the 
gennine handwriting of Lalta Prasad and the 
forged signatures, it is hardly safe to conclude 
that Lalta Prasad, and [alta Prasad alone, 
was the person who was the author of 
The fact that Lalta 
Prasad forged these signatures is, no doubt, 


one ofthe many possibilities and is perhaps 


probable; but the conviction based as it is 
pOr circumstantial evidence alone cannot 
be sustained unless it can be shown beyond 
reasonable doubt that the guilt of the accused 


is the only hypothesis possible on the evi- 


dence. Following, therefore, therulelaid down 
in the two Allahabad eases noted above, I am 
of opinion that the conviction cannot be 
sustained. upon the evidence on the record. 
Thisalso is not one of those cases which 
come within the exception pointed out by 
the Hon’ble Mr. Justice Blair in his judg- 
ment. I, therefore, give the accused the benefit 
of ‘doubt and set aside his conviction and 
sentence. T acquit him of the charge under 
section 467 of the Indian Penal Code in 
respect.of bothithe documents marked Cand 


“D and direct that, he be released at once. 


Appeal allowed. 





(s.c. 18 0. 6.7. ) 
OUDH JUDICIAL, COMMISSIONER'S 
COURT. 
“ Canuwan APPRAL No. 206 or 1909, 

_ Present:—Pandit Sundar Lal, A. J. O. and 
5 Mr. Piggott, A. J. O. ` 
`. BHULAI SINGH—Accosep. 

l "versus ; 
EMPHROR—Opposita PARTY. 

Oriminal- Procedure. Code (Act V of 1898), 28, 162, 
172—Evidence Act (I of 1872), ss. 157, 161— Construc- 
hon of statutes—Hvidence—Admissibility—Statement 
made by witness to police officer—Refreshing of memory 
by police officer by reference to statement recorded by 
him-—Reproduction of statement from recollection — 
Accused’s right to inspect document used by police officer 
fer refreshing memory. 

Tho genéral provisions of section 157 of the Wvi- 
dence Act must be taken to be controlled by the 
special provisions-of the Code of Criminal Procedure 
ombodiod in section ae of the Code 
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Emperer y. Narqyan Raghunath Palki, 82 B. 11 at 
plas 9 Bom. L.B. 789 (F. B.); 6 Cr. LJ, 164 3 
L:T. 414, followed. 

- The written record of statements previously made 
"by 8 witness to a police officer in the course of au 
‘investigation cannot be, used as evidendé for the 
“purpose of corroborating the statement of the, wit- 
ness. ‘Tt can only be used to impeach the oredit ofa 
«witness for the prosecution under certain conditions. 
- 4 police officer cannot be allowed to deposo' to the 
statements made to him by refreshing his memory by 
" reference to the record: mado’ by him a #uoh state- 
_inent. 

: Dadan Gazi v. Emperor, 83 c. Wasi 10: 0. W. N. 
ae 4 Or. L. J. 79, followed. g 
. Obiter dicta. 

(Per Piggott, Å. J.O. ya, F 
-> It is a` very dangerous procedure to allow. a 
Police ` officer ‘to say from: his own memory what 
-cor ns had said to him, without referring to 
the statements recorded by him, E 

(Por Bundar Lal, ATO) ~” 
` A Police officer cannot be allowed to prove the 
statements made to him by persons’ who have not 
deen called aa witnesses in the Court. 

e acoused has no right to inspect the paper from 
which 8 Polios officer is refreshing his menory. 
‘ Quere’ i 

“Can the Polioe officer, to whom a statement is made 
and who reduced it to writing,. be permitted in his 
evidence to reproduce the contenta of the statement 
from his recollection? ` 
- Emperor y. Tasman Subhana; 9 Bom. L. B. 895 ; 8 
Cr. L. J. 224; Fanindra Nath Banerjee v. E "86 
-0. 281; 9 0. L. J, 190; 5 M. L. T. 97; 13 G.W.N. 197;1 
Ind. Gas, 970; 9 Cr. L. J. 462; Sheru Shah y. Queen- 
‘Empress, 20 0. 642 ; Queen-Empress ’ v. Nasir-ud-din, 
16 A. 207; Empress v. Munnu, 29 A. 390, considered. 
| Appeal against the order of the Sessions 
Judge, Fyzabad, dated 4th April, 1909: 

Pandit, Jagat: Narain, for the Appellant. 

. The Government Pleader, for the rown, 

d udgment. i 
a Piggott, A, J. C.—The oppollant Bhulai 
` Singh has been convicted by the learned 
Sessions Judge-of Fyzabad of. an’ offence 
punishable under section 302-of the Indian 
Penal aoa and Bonen to ‘transportation 


for me - 
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` The main point : kakon by the defence 
‘against most of the prosecution witnesses has 
been with reference to previous statements 
of theirs which appear in ‘the diary of the 
‘investigating Police Officer. The use made 
of that diary by the learned Sessions. Judge 
in this trial was, in my opinion, open to 
-garious objection. --At the very outset of the 
_ ‘examination of the investigating Police 
Officer,” 
asked in examination-in-chief to state what 
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“dence Act. 
Sub-Inspector. Wazir Ali, he: waa - 
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had béem, said to himin the course 6f his” 
` inquiry. by Gaureshar Singh - and Sewsk 


Singh. Ican only presume that the Sessions 


‘Judge in putting this question- believed ‘it to 
_be admissible under the provisions, of setin 


157 of the Evidence ‘Act (I of 1872). 


“isto 


reliance is placed upon the words: at or i | 


the time when the fact took place,” i in the 
said section, I feel no hesitation in holding 


that a statement made. to the investigating 


Police Officer after his arrival at.the village 
to take up the Police i inquiry is not coy 


-by these provisions. If on the: other hand 
‘itis argued that such statements can be prov- 


ed as having been proved made ‘before a an 
authority legally competent to investigate thé 
fact, I feel no hesitation i in holding that’ the 
competence of an investigating’ Police Officar 
is limited by the provisions of the Oode of 
Criminal Procedure and that the express pio- ; 
visions of section’ 162 of the said, Gode lovers 
ride those of section 157 of the Hvidenée Abt: 
If finally. it be suggested that the Sub -Inspée- 


tor in the present case was merely asked tó- 


state from his own memory what certain 


persons had said to him, did without réferr- 


ing to the statements recorded by him, I 
would say in the’ first’ place that such pro- 
cedure is very dangerous and ‘in the second 
place that the record now before me clearly 
shows that the investigating Police Officer, 
must have referred to the statements ‘as’ 


‘recorded in his diary when making his de-’ 
The result was that as a matter : 


position, 
of fact the statement of Sewak Singh as 
recorded in the Police diary was brought or 


to the record arid was used as evidence, with- ` 


out any attempt ‘being made at complying 
with the provisions ofsection 162 of the Code 
of Oriminal. Procedure on the subject ` as 
regards this-particular statement. In the case 


of other witnesses permission to the defence . 


to cross-examine on the statement was 
regularly granted under the provisions of the 
said section, and subject to the said provi- 
sions such statements can undoubtedly be 
used evidence for å particular purpose. That 
purpose is clearly. laid down in the’ sec- 
tion itself; the statements recorded by the 
investigating Police-Officer may be used to 
impeach the credit of ‘the witnesses con- 
cerned in the manner provided’ by the Evi- 
They are not admissible for any’ 
other purpose} that ‘is to say, when ‘the 
Sessions Judge took the statements into hig’ 


ba 
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pnsideration he was -bound -to,use them in 
order to help him ‘to make up-his mind 
whether-~he.: believed -or did. not believe the 
‘ statement ‘made : to, him by. the, witnesses 
"examined. before. him. .As a matter of fact 
he has. obvidusly made a different use of 
these statements and sllowed them to influ- 


ence his mind in an improper manner. “8 
* E7 


- - * 
+ ae EN sal 


kes 


: a d ae a Serr | 
= en S * -+ 
“Sudar Lal, A, Ji Cel: ‘have had the 
E of perusing | the very careful 
and, exhanstivg’' judgment prepared by my 
learned- -colleague and, as on considerations of 
the evidence I have. algo. come to the same 
onclusions, it is. not necessary for me to 
Bay. more. “than that, I“ ‘entirely agree with 
jim. _ There i ig, however, one. point on which 
ï propose. ‘to make a few observations. The 
police, investigation. in “this case was carried 
on by” Sub-Inspector Wazir Ali who ‘was 
examined as the, fourteenth witness for ‘the 
‘prosecution i in the case. ‘Ram Sewak Singh 
and Gaureshar ; Singh were the first two 
witnesses examined on. : * behalf of the pro- 
“secution.. Besides Bhulai Singh (Ganga. 
pal Singh ‘and Sheoraj_ Singh who are 
‘said _to, be absconding and have’ not- been 
placed on theirtrial) they named 15 other 
persons as implicated in the offence. At a 
very early stage of the examinatidn-in-Chief 
of the said witness, after « few preliminary 


questions, the witness in answer to questions ` 


which- tle prosecution was" permitted to put 
stated : kak 
“I first took acetate statement at 10 
a.u. ‘He mentioned. ` seeing Bhulai Singh, 
Gangapal Singh and Sheotaj Singh running 
-away with 20 or’ 22 men. . He mentioned 
Jageshar Goshain, Sitla Bakhsh ` Singh, 
Mahadeo Singh, Mathura Singh, all of Sirhar. 
5. “Subbkarar ` ‘Singh, , 6. Nageshar Singh, 
7. Balraj Singh, 8.. Janki Singh, 9. Ratipal 
Singh, 10. Indarpal Singh, 11.: Sheo- 
darshan Singh, 12. Gaya Din Kewat, 13. 
Ram Udit, 14. 'Deokal Misr, 15. -Shankar 
Singh. 4 thon, took Sewak Shingh’s statement ~ 
“ab 11 A.M. - He also mentioned the above 15 
- men, saying that they. ‘had all come with 
,Bhulai Singh. Gangapal and Sheoraj Singh 
had come to. the well together. A : 
: Farther ‘on. - in , CfO8S- examination he 
£ stated:—"I was told by J askaran Singh, Lachh- 
man, ‘Singh? and Mobant, Bakhsh ‘that there 
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had baen a ak TA also by Lauti; 
Kariya and Chattarpal Singh.” 

Jaskaran Singh, Lachhman Singh and 
Mahant Bakhsh have not been examined as 
‘witnesses in the casé by either side. Kariya 
and others were called by the defence. Later 
on in his examination he deposed:—In the 
investigation I was’ told that Bhulai Singh 
had been’ taken into custody at the four tree 
“well and taken tothe thana. Gaureshar and 
‘Gurprasad had told mo.” This was one of the 
crucial --points-in the case upon -which there 
Wan a good deal of conflict of evidence. 
. These statements made by Gaureshar Singh 
to the Police, to which Wazir Ali deposed, 
‘in these’ extracts were evidently allowed to 
go” in under section 157-of the Indian Evi- 
dence Act to ‘corroborate the evidence 


“given. by these witnesses at the trial: 


So far as the written record of the deposi- 
tion ‘of Wazir Ali goes, it is not specifically 
mentioned whether what he stated in the 
extracts quoted above from his deposition 
was deposed'to by him ‘on the strength of 


‘his unaided recolléction, or whether he was 


allowed to refresh his memory by referring to 
the-record of these statements in the diary. 


‘It is. evident’ from the constant reference to 


the’ time and dates of the various events 
‘deposed .to by kim that he had the diary be- 
fore. him: when he was’ being examined and 
that he was in fact giving part at least of the 
statements of these - persons -which were 
reduced to writing in the said diary. 

Under section 162 of tha, Code of Oriminal 
Procedure (Aot V of 1898) | ‘no statement 
made by any person to a Police Officer. in the 
course of an investigation under this Chapter 
shall, if taken down in writing, be signed by 
the person making it,- nor shall such melting 
be used as evidence,” 

“Provided that, when any witness is called 
for the prosecution whose statement has been 
taken down in writing as aforesaid, the Court 
shall, on the request of the accused, refer to 
such’ writing and may then, if the Court 
thinks . it expedient in the interests of justice, 
-direct that the accused be furnished with a 


‘eopy- thereof and such. statement may be 


used toimpeach the credit of such witness in 
the manner provided by the Indian Evidence 


Act’ 1872.” 


Section ib7. of ihe Indian Hvidence Act of 
1873 is a general section which -deals, with 
the subject of previous statements which may 


n 


-. tion 162 of the Code. 
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be proved to corroborate the testimony of a 


witness. “Section 162 of Act ' V of 1893 
‘Occurs: in's special - enactment relating to the 
procedure of Griminal Courts. This section 
deals.with a special ‘class of statements; viz., 


‘those made -by a-witness in a criminal case to, 


s Police Officer in the course of the inves- 
tigation of an offence,’ The Evidence Act is a 


- . General Act dealing with the admission of evi- 


dence generally.~- Thé general povisions - of 
section 157: of that “Act must be taken to be 
controlled by the special provisions of the 
Code ‘of Criminal Procedure embodied in sec- 


tion’ applicable: in a case like this is thus laid 


down'at page 219 of- Beal’s Cardinal Rules of 
. 


al Interpretation. © ^ * 


“In the: next place it ‘is to es _borne in sis 


mind that where there are provisions’ in a 


$ pecial ‘Act which‘are inconsistent with the 
_ provisionsofa Prior General Aot the provisions 


„ofthe General Act must yield to those of the 
Special Act.” : 

The first Code of Criminal Procedure which 
was passed soon after the passing of Evidence 
Act, in section 119 of the Code enacted :— 

“No statement so reduced to writing shall be 


is ened by the person’ making it, nor shall it 
. be treated as part of the record or used as 
Section 162' of the Code of 1882 ` 
` > fromulates the rule in these words :—'No 


evidence.” 


statement, other than a dying declaration, 
made by any person’to a Police Officer in 
the course of an investigation ‘under this 
Chapter shall, if reduced to writing, «be 


.. signed by the person making it, or shall be 


used as evidence against-the accused. I have 


already quoted the language of the present 
Code; In the language of Mr. Justice Beaman 


in Emperor v. Narayan Raghunath Palki 


(1) :— ‘The section plainly constitutes an ex- 


. ception to: fhe. ordinary rule of evidence. 


The proviso again engrafis an exception upon 
the exception.” `- 
. The: section-in the firat place modifies the 


„rule contained in section 157 of the Evidence 


~ o.. (1) as a general rule the written record ` 


Actin the following respects, vis.:— 


of statements ‘previously made by a 
1» Witness to a Police Officer, which i is 
referred to in the: section as “such 
writing,” in the course of an investi- 
gation cannot be used as evidence. 
| (a 82 B. 111 at p. 142; 9 Bom, L, BR, 789 Œ. E), 6 
“Cr. L, J. 184 ; 2 M. L. T. 414 
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(2) such written record of the statement 


, cannot be used - - 
(a) to corroborate, the statement of & 


witners for the prosecution, or 


- (b) to corroborate the statement ofẹ 
witness for the’ defence,’ or 

(e) to impeach the credit ofa witness 

5 for ‘the defence. - - - 

@y ih may. be used. to impeach tlie cre- 

dit of a witness for the prosecution 


Ca) the ‘accused person requests the 
- Court, to inspect,’the written 

record of. the deposition, and 
oO the Court thinks it expedient in 
the interests of justice to allow 
a copy: of such statement -being 
_ granted to him. - It might also 
be noted in this connection-that 
the accused has no: right, to 
inspect, such writing. ‘He can 

` only inspect a copy of it. 

“ There can be no doubt that in these respects 
the special provisions. of section 162-o0f the 
Oode of Criminal, Procedure- modify the 


` general provisions of section 157 of the- Evi- 


déńce Act of 1872. 
The record of such . E ERR in wribing 


boing thus inadmissible in evidence, except. 


for the very limited purpose indicated in 
the third of the three propositions stated 
above, the question which nexb arises 15 :— 


+ 
+ 


(1) Can the Police Officer, to whom 


such statement was made and who 
reudced it to’ writing, ‘be permitted 
in his evidence to reproduce ‘the 

; contents of the statement; 
2). 
i memory by referring to the record 
made by him of such statement, 4.6., 
to such writing” referred to in the section, 
In other words does the law permit of the 
rule, prohibiting the use of the record of 
such statement in writing except for a very 
limited: purpose and under special cir- 
cumstances only, being got round by allow- 
ing the Police Officer to dépose to the state- 
ment made to him merely on the strength of 
his unaided recollection, ` or by refreshing his 
memory by perusing: such writing while 
under examination. The reasons for excluding 
from evidence the written record: of such 


bau 


‘statement, apply with equal forceto a viva voce’ 


recital of suck statement from memory by 
Police Officer, The written record: of ‘the state 


Can hé Be allowed -to refresh his. 


o Hot] 


< « ‘of the best evidence in ‘every, Case. l 
dng that the Police Officer may. be permitted to - 


~ * ascribing ‘an intention. to the - 
- . ‘toexclude the use of the writing itself except. 
for oe purpose, “and `of permitting the. 
‘contents’ of thè, writing “being deposed. to’ 
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.- ment is the’ best evideriée ‘of such’ statement: | 


The-law of evidence insists on the production 
In hold- 


- depose'to the fact stated to him, and at the 
same time holding that the contemporaneous 
recordin writing of the statement cannot 
be used as evidence, we are ascribing to the 
: Legislature an intention to prefer the in- 
. ferior kind of .evidence to the exclusion of 
‘better .evidence available. Wè sre alsó 


|" sentence by sentence by the Police Officer who 


=, recorded if for almost every purpose either 
n. for or against the” prisoner. 


To adopt the. 
heey’ used by-Mr. Justice, Beaman at 
- page 142; ofhis judgment in the case already 
-referred to, “the. distinction pointed out, on 


-this view, ig a,- ‘distinction of form rather’ - 


than of substanée.”. “The clear and lucid 
- judgment. of Mr. J ustite Béaman’i in that case 
, fully :sums up “the grounds “upon “which 
Polive Officer cannot be allowed to` depose 
to the statement made to‘him-as will appear. 
- . “from the following passage in his judgment: —-, 
' [The learned, Judge after quoting from. 
‘pages 1492-43-44, of the: report, proceded |, 


In the case of ona v.. Lagman Su- ` 
‘bhana (2) a Magistrate- trying an acoused 
_ person used as, evidence against him state- 
ments made by the witnesses forthe pro- 
_.Becution before the Police by comparing them 
` with other depositions at the. trisl and con- ` 
| :victed him as aresult of the-comparison. It 
was held by. Chandarvarkar- and Heaton, 
‘JJ. thal „this ` was illegal under ection 162 of 


the Code of- Criminal Pròċedure and il 


quashed the couviction. H 


- The point, ' however, “has. AK R bee's 
cotisidered: by the:Oalentta. High Oourt'in the 


“case Of Fanindra’ Nath Banerjee. v. Emperor- 
‘The Hon’ble the Chief, Justice „(Sir - 


- (8). 
Francis Maclean) and Mr.‘ J ustica Oarndoff 


- have held that oral evidence was. admissible. 


‘to prove suck, statements; ORG 
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a 2 2 as S g ih F T 
- r 
S A 4 a oe * 


7 


Under section 162 of the Code of Criminal . 
9 Bom. TEH, 808; 6 Or. Ti. J. 


, @ 424, 
: P 9 0..L.- 3199; 6 M.-L. T. 07; 18, d>. 
(8) 16 A, 207, 


= N. 19751 Ind. Gad. 970; 8 Gr, L L. J. kalah 
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- Prêcediro of 1883, statements made by a 
witness to the Police and reduced to writing 
could not be used as evidence ‘against the 
accused. They. could,.on the language of 
‘the section, be, however, used as evidence 
on. behalf of the accused. The Courts under 
the said Code at the instance of the accused 
person . constantly allowed. such statements 
to go in .as evidence in the case. Under 
section 172 of the Code of Criminal Procedure 
the accused has no right to call for and see 
the Police diaries kept under that section. 
To protect such statements from being 
‘called for and inspected by the accused, the 
Police. in many cases recorded statements 
‘made by witnesses in their diary. A’ ques- 
tion arose whether the statement so made 
by. the witnesses to the Police were covered 
by.the privilege. with which such diaries were 
clothed under section 172 of the Code. The 
Calcutta High Court and” the Allahabad 


- High Court both held that they were not 


[vide, Shere Shah v. The Queen-Empress (4) 
and Queen-Hmpress v, Nastr-ud-Din (5) ]. 


‘The question was, however, reconsidered 


by, a .Full Bench of the Allahabad High 
Court in the case of Queen-Empress v. Munnu 
(6). The majority of the Court in that case 
“held that they came under the protection of 
‘the said section. In view of the conflict of 
-authority, and thé hardship which the ruling 


. of the Full Bench of the Allahabad High Court 


might have imposed on the atcused in some 
-cases section 162 of the Code was re-enacted in 
its present form. It conferred-on the accused 
.a qualified privilege of using the statements 


. -80 recordad to impeach the credit of a witness 


for the prosecution. It gavethe prosecution 
no right to use it for any purpose. The 
language of. the section is, however, not 
very happily worded. It prohibits the use 
of such writing’ as evidence. It provides 
-how and when the accused person may be 
given & copy of it and it permits its (i. e:, 
such'copy) being nsed to impeach the credit 
of such. witness. It is difficult. to say whether 
the terms. “auch writing’ and “such statement” 
“used in the. section were considered to be in- 
‘terchangeable terms, but under the section 
as it now stands, there is perhaps enough 
‘room for the admission of oral evidence to 
. Prove’ such ‘statements for 4 much wider 


“purpose. Ib: is possible under ahs ruling 
(3) 20.0, BAA 
(6). 19- Ae B00. - 


162 


_to refresh. his 
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of the-Calentta- Aish Court<for the decuséd 
‘to use .the copy of the statement supplied 


.tò him under seétion 162 for the ‘purpose of ` 


‘impeaching the credit:of a witness ‘for the 
‘prosecution, and to use the oral recital of- its 
contents by the Police Omer to’ corroborate 


. “the evidence of one of the witnesses for the 


defence , (e purpose : for -which the -copy 
of: such: writing ¢annot be! used: WANGEN 
Jaw) and for ‘many other purposes. 

Whether if is permitted under the law- as 
it now stands to defeat the policy under 
which statements.in writing of the witnesses 
to the Police cannot be admitted, except for 
the sole purpose mentioned in section 162 of 
the - Code by calling in the: Police’ Officer 
to depose ‘to-what- was -stated to him from 
‘his recollection, itis not for me to decide 
in.this case, as I ‘have already shown. that 


„in this case the’ Police Officer deposing to 


‘these statements. was allowed to refresh his 
memory by referring to this diary and: thus 
to'practically put in the contents thereof. 
Under section'172 of the the Code a Police 
‘Officer in. giving his deposition is allowed 
memory by referring 
‘to, his: diaries. Under section: 161 of. the 
‘Evidence ‘Act thé accused is- entitled -to 
"inspect such diary the moment it is used 
by the Police’ Officer to refresh his mémory. 
‘Section 162 of,:the Oode of Criminal Pro- 
cedure debars the accused’ person from in- 
specting the record of the statement of 
the witness to the ‘Police. He can only 
have the use of a ‘copy. of it when. allowed 
‘by the Court. In no case has he 8 right to 
-inspect the original. The question is whether 
the provisions of section 161 of the Evidence 
„Aob or of section 162 of te Criminal Pro- 
cedure Code areto prevail in. this case. [| 
think the provisions orthe latter statute which 


. is a special statute dealing with such state- 


ments should prevail. If the accused, there- 
fore, has no right to inspect the paper from 
which the Police Officer: is refreshing his 
memory -what is the. result P The Police 
Officer deposiig to such statements 
-will-be able to pass off his own gloss: and 
version of the diary as-evidence in the’ case 
without the giving the: accused any oppor- 
tunity of testing its accuracy. 
the true view of the law on this point 
| is. that. laid: down by Mitra.‘and . Holm- 


wood, JJ. in Dadan Gast v. Emperor (7). . 
(7) 88 O. 1033; 10 O. W. N. 800; 4 Or: Li J, ABE 


‘LT think - 
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En nee allowing the Police Officer - 40 
dah put inthe contents of his diary the 
learned Judge was it érror. an 

He was also in error in.allowing thé Poliés - 
Officer to prove the statements mader to him 
by persons who have not even been. called" as 


witnesses. m R = 
w.: : * t i # : 4 
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' MADRAS- HIGH COURT. - -> 
| rein APPEALS. Nos. 187 axp 188 or 1904.: 
: : January 11, 1910. a 
Prenk = Justice Miller and aa A ustioe 
Munro. | 
A N: RAMASWAMY ATYAR, AND ANOTHER 
voy © M APPRLLANTS IN BOTH, SiS. y 
Pee VOT8US af Sysco . 
z tn No. 187 ee 
VEERAPPA CHETTY AND OTHERS —~ Ms 
AND IN No. 188 . : 
ARUNACHALA PANDARAM | AND: OTHERS 
- . — RESPONDENTS, ' 

“Civil Procedure Code (Act XIV of 1882), #8..234, 244— 
Partnership—Suit for winding wp—Decree for money — 
Execution against judgment. debtor's, undiwided brother 
and widow refused—Fresh suit against the brother and 
widoro— Whether barred by 3. 244—Cause ofastion... 

In a suit for dissolution‘of partnership ‘and accounts 
the plaintiff got a decree, under which one, § 
“was to pay a certain sum of. money.. 8 died and 
execution of decree against him by attachment of 
joint- family property, which at thabtime was in 

ion of an undivided brother- ‘and widow of 
B, was struck ‘off on the ground that the property 
had come to 8’s brother by survivorship. The plain- 
tiff, then, instituted a fresh suit agaist Se brother, 


f nephew and widow preying that they be direoted to 


"pay the deoree-debt of 8, as -8 carried -on-a family 
‘trade and the partnership business was for thé 
benefit, of his family, consisting of himself and his 
brothers, and as the widow of 8 was in possession of 
the joint properties: 

Held, (1) that section 244, divil Procedure Coda, 
(XIV of 1882), was a‘ barto the suit against the widow 
of 8 in respect of the se te properties of S. ` 

(2) that the mere a De that the widow of 9 
was in possession of the joint properties ‘did not give 
pia ni a causé of action against her., - 

(8) thatthe widow of 8 was not liable i bè 
sued as an executor de son tort with : regard to the 
joint properties in her possession as she did not in- 
termeddle with them and the properties legally passed 
to the brother of: B' by survivorship. . 

. Magluri Garudiah v. Narayana Rangiah, 8 M. 359 
and Narainasavomy Pillai v. Essa- re ae 38 M, 
“861, referred, to. - . l 
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‘, (4) that as the ‘brother and nephew of B were 
noe parties to the previous suit and got the properties 
by’ survivorship after 8's death, there was no 
‘cane of action against them and that they were not 
liable for a decree! to which -they were not parties, 
though, the case would:-have been otherwise against 
the sons of 8, had there been any, in place of „his 
brother and rephew.. 


‘Periasdwmy Mudèliar ' v. Sesfħaram' Ohettyer, 27 M. 


248, referred to. 

. Appeals against the decrees and: judgments 
of the District Court of South -Arcot tin 
Original spy Nos, 13 and 14 of 1903 res- 


- pectively. - 


; a udg ment.: j 

Munro, J The 1st plaintiff in these onesie 
brought Oneal Suit No. 8-of 1900 against 
“Subbaraya Chetty, Siva Chidambara Chetty, 
and Narayana Row, for dissolution of part- 
nership, for winding -up'of the partnership 
accounts and for the’ recovery from Subbaraya 
Chétty of a- certain ‘sum ‘of ‘money. It was 
alleged that. under the partnership agreement 
Subbaraya Chetty was the managing partner, 
that asum of money was given to him by 


‘the-plaintiff and Narayana Row’s. father and - 


that he refused «to furnish- accounts. The 
cause of'action was stated to have arisen in 
September 1899 when the partnership trade 
WAS stopped.“ - Á decree was passed dissolving 


~ the partnership and directingSubbarayaChetti 7 


"to pay the lst appellant Rs; 2,976-8-2% with 
interest. Subbaraya-Chetty having died before 


execution, the lst appellant sought to execute | 


the decrce under section 234, Civil Procedure 
Code, against Rathina Ammal, the’ widow, 
and Veerappa Chetty, the undivided brother of 
. Subbaraya Chetty. The District Judge passed 
a certain order against which there was an 
appeal to this’ Oourt. This-Oourt. held that 
: the .decree against, Subbaraya Chetty. was 
_ purely a decree in personam against him, and 
‘ further remarked that there was nothing on 


the record to’ show that Subbaraya’ Chetty - 


“was sued in his ‘representative capacity as 


. manager of ‘the family or that the trade- in 


‘respeot' of-which the suit was brought was 
„one that was necessarily a family business and 
nob -Subbaraye - Chetty’s individual trade. 
With these views I entirely: agree. The decree 
was, therefore, not allowed: to be. executed 


‘against Veerapps Chetty by ‘attaching and. 


‘bringing. to sale joint family property which 
“had come to him -by survivorship, whether it 
was ordinary ‘family ‘property or property 
acquired for the family by the partnership 
As PANA the separate property’ of 


pal 
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Subbaraya Chetty, ib was held that execution 
under sedtion 234, ‘Civil. Procedure Code, 
should proceed only against his widow. whe 


was his legal representative and the’ name 
of Veerappa Chetti was struck off the record. 


- The -1st appellant and- his son, the 2nd 
appellant, then: filed Original Suit Nos. 13 
< and 14 of 1908, and,-those suits having been 


dismissed, presented the present appeal. 

The plaintin Original Sait No. 13, which 
was against .Veerappa Ohetti, ° Vearanpa 
Chetti’s son and Rathina Ammal as lst, 2nd 
and 3rd defendants, set out that the- present 
Ist appellant acting as manager of his family; 
Subbaraya Chetty acting as manager of his 
family, and others entered. into a partnership; 
that, disputes having arisen, Original Buit 
No. 8 of 1900, above referred to, was 
brought; that Subbaraya Chetty had carried 
on the partnership trade for the benefit of 
the joint family then consisting of himself and 
Veerappa Chetty and that, asthe family had 
enjoyed the benefit of the trade, the Ist and 
2nd.defendants were.bound to pay to the 


-plaintiffs the amount due to them by 


Subbaraya Chetti; that Subbaraya Chetty 
represented the joint family in Original Sait 


“No. Sof 1900, that the finding in Original 


Suit No. 8 of 1900 - that Rs. 2,976-8.2% 
was due to the- plaintiffs by Subbsaraya 


i Ohettý and that the latter was liable to pay 


that amount with interest at 12 per cent. 
per annum from the 26th March 1900, 
the date of the plaint in Original Snit 
No. 8 of 1900, was binding on the Ist and 
Qnd defendants, as also the order of the 
Court dissolving the partnership as.from the 
16th December 1901, the date of the decree; 
that the Ist and 2nd defendants were bound 


‘to pay the amonnt above mentioned, and that 


the 8rd defendant was also liable to pay-that 
amount because she was in possession of pro- 


‘perty belonging to the joint family of a 


larger | value than that amount; 
and that: the cause -of action arose 
on the 16th December 1901, the date of the 
decree or in July 1902, by which date’ is 
apparently méant. the date of- ‘Subbaraya 
Chetty’s death. The prayer was that the 
defendants do pay the plaintiffs Ra, 4,186-8-2% 
made up of Rs. 2,976-8-2$ with interest as 
above mentioned.: - 

In Original Suit No, 14, in addition’ to the 
three persons fmpleaded as defendants in 
Original ‘Suit No. 13, there „were four other 
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defendants. Of these four only bwo, the, 5th 
and 6th defendants, neod be considered, they 
being the persons who as partners were made 


defendants with Subbaraya Chottyin Original ` 


Suit No: 8 of 1900. The plaint. in Original 
Suit No. 14 made the same main. allegations 
as were made in the plaint in. Original, Suit 
- No. 13, mentioned the institution of Original 
Suit N o. 13, and prayed .that if the’ Court 
should for any reason hold in Original. Sait 
No. 13'that.the Ist and 2nd defendants were 
hot bound by the findings in Original Suit 


` No. 8 of 1900, and that the plaintiffs were 


nog in Original Suit No. 13 entitled-to recover 
the amount due. -to them, the partnership 


- might be wound up, and the.accounts of the 


partnership taken, and that the plaintiffs 
might be paid the amount found due to them 
by such defendants.as were found liable. 
The cause of action was stated to have arisen 
on the same dates as in Original Suit No. 18. 


< Two of the issues framed in laa on 


ne 13 were:— _ 
‘ (1) W hether or not dace od Civil 
Procedure Code, is a bar‘to, the maintenance 


of the presént anit, either. against Ist- and 
defendants or against the dra defendant? 


ra Firat and second defendants not TETN 
booa parties .to Original Suit No. 8 of 1900, 


- does the fresh suit to make them liable ‘to 


satisty the decree in that suit lie ? 

“On the firat of these issues the District 
Judge. found that section 244, Civil_Procedure 
lode, was a bar to the suit as against 3rd 
defendant. He found. the second of the 
issues in the negative,- and accordingly dis- 


- missed ` the suit., Both. these findings are 


attacked i in Appeal No. 187, 


- That the suit was rightly digmisaod as. 


against the 3rd defendant is clear, So far as 
the separate property of Subbaraya Ohetty is 
concerned, the plaintiff’ 8 only remedy was to 
execute the decree in Original Suit No. 8 of 
1900 against the 3rd dofendant, Subbaraya 
Chetty’s ‘ee representative, ander section. 
284,-Oivil Procedure Code, section 244, Civil 
Procedure Code, being a ‘bar. to & suit: ‘against 


the - 3rd defendant in respect of such separate 
property. - With regard to the joint family’ 


properties of which the 3rd defendant is said to 
be -in possession; itis contended that the 8rd 


defendant was properly impleaded-because she 


may. ‘be regarded- as an executor de aon, toré 


~" 
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(D and Narayanasawmy Pillas-v. BssaAb- 


Srd defendant is-in possession of joint family 
property, she cannot be regarded-as an 
executor. de son -fort in regard to ib.. 


dles with the estate of a deceased - person. 
The joint-family property cannot be regard- 
‘ed as the estate: of Subbaraya Chetty., The 
‘interest he-had-in-it passed at his- death: .to 
his co-parceners by survivorship. . +The 
cases quoted> are both cases - in which 


Even if the - 


Ad 
executor de son tort is a person who intermed; 


- 


‘the estate of a deceased person had been 


intermeddléd. with. : The mere fact that. 
the 3rd defendant “may have family. property 


in her possession cannot give the plaintiffs 4 - 


‘cause of action against her in a suit like the 
present, as the District Judge has ‘Properly. 
‘pointed out. ` > =, re 

The next EEA as whether: “the gaji 18 
maintainable as ‘against the Ist and 2nd 
‘defendants. The cause of action is stated in 
the plaint to have arisenon the 16th December- 
1901.or in July 1902. How any “cause of 


action against the defendants accrued to the . 


plaintiffs on the second of these dates -is ‘not. 
explained? The first date is the -date of the 


. decree in Original Suit No. 8 of 1900 and the 
‘prayer in .the plaint is for the-recovery of. 


the amount due under 


that. dææree - by 


Subbaraya Chetty. The ,suit is, therefore, | 


clearly to recover: from the defendants a 
decree debt due by Subbarays - Chetty and 


the question is whether. the plaintiffs -have 


any cause of action for snchasuit. If the 
lat and 2nd defendants were the sons of 
Subbaraya Ohetty, they would be'undera 
pious ‘obligation to pay the decree: debt and 
the passing of the decree: would give a fresh 
cause of action against them quite’ indepen- 


- dently of the original cause ofaction on which. - 


the suit. against: Subbaraya Chetty was - 


brought--Periasami Mudaliar v. Seetharama 
Chettiar (8).- But being only his -undivided: 
brother and nephew, they are: not~bound to 
pay any debt contracted. by him unless con- 
tracted for the benefit of the family,- and it- 
cannot be said that-the debt imposed upon 
Subbaraya Chetty by the decree was a debt: 
contracted . by him for the benefit of the 


. family, whatever -was-the nature of the debt - 


upon which -Original pane 8 of 1900 was 


Or B59: . 2) 28 M. 851, 
27 M. 243. | DTE 


~ 
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brought. The decreedebt is not the original 
debt.but a new debt altogether—Periasam#: 
MudaWdar- v. Seetharama Ohettir (8) and must 
of its own force give'a cause. of ‘action if the 
plaintiffs-‘are to maintain a suitupon it. I am, 
therefore;of opinion that the suit was rightly 
dismissed as against the Ist and 2nd-defend- 
ants also and ‘would > dismiss Appeal No. 187 
with costs. -` 

‘In Original Suit No. 14 He District J dee 


- found that-the suit, as against the 8rd “de- 


féndant; was- barred: by seotion’ 244,” Civil 
Procedure Oode, for the same reasons as in 
Original Suit No, 18. He‘ also found that 
the'suit was barred*-by the same section’ 
ak- ‘against the Bth and 6th- defendants who 
were parties to Original Suit-No: 8 òf“ 1900. 
The third isene framed was: first defendant not 
having’ been a party to Original Suit No. 8 ‘of 
1900; whether the present snit ‘brought ' on 
the same cause of action as Original’ Soit 
No: 8'0f 1900 -ià maintainable? This” issue 
the-District Judge found in the negative and 
disntissed the suit. -~ 

< That the cause of action in Original: Sait 
No. 14 of 1903 was'the same as the cause of 
action. in Original “Suit'No. 8 of 1900 was 
clearly not disputed in the lower Court. - Here 


it is ‘suggested that the canse of action was’ 


different because in Original Suit No. 8 there 
was a prayer for dissolution of partnership in 
addition to the prayer for winding up. "The 
cause of action is not affected by the relief 
claimed. In Original Suit No. 8 it was 
alleged that the trade stopped in September 
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have nof heen’ placed on the record 
as mere proforma defendants. The’ prayers 
in the plsint ‘make no ‘distinction 
between the 5th and 6th defendants and the. 
other defendants but ask for relief against 
whichever- defendant may be found liable, 


As, therefore, ‘the Sth and 6th defendants: 


0fimnob properly be made. parties, the whole 
suit must fail. IT would, therefore, dismiss 
Appeal No. 188 with cdsts. 

Miller; J—I agree, The appeals are dis- 


- missed with costs, 


1899 and it was prayed that the partnership’. 


accounts might be wound ap. It is not alleged 
in Original Suit No. 14 that there were any 


fresh transactions after September 1899 or 


any-accounts to be gone into other than those 
whith had to be gone into-in Original Suit 
No. 8.:The cause of action for winding up the 
partnérship is; therefore, clearly the same in 


_ both suits. The 5th and 6th defendants were 


4 


parties to-Original Suit No. 8 and no fresh 
‘suit cai be brought against them on the same 
cause of action. They were, therefore, wrongly 
impleaded in the present suit. ` But to a suit 
for winding: up a partnership each -partner 
having a distinct interest must be -a ‘party — 
Lindley on Partnership, 7th Edition, page 504. 
This proposition is not disputed, and the 5th 
and 6th defendants are, therefore, manifestly 


necessary parties to any suit-for winding up: 
. the. ‘partnership. now- in question,- 


They 


w 
7 


a Appeal dismissed, 
j OALOUTTA HIGH COURT. 

K CRIMINAL Roure No, 1227 or 1909, 

November 23, 1909. : 
` Present — Mr. Justice’ Stephen and 
` Mr. Justice Woodroffe and. Mr, J ustice 
Chatterjée. 
. February 1, 1910. 
BABBON SHAIKH AND OTHERS—-ÅCOUSRDI 
| —P BTITIONERS 

t “Versus i 


EMPEROR—Opposrre Parry, te 

. Criminal, Procedure Code (Act .V of 1898), s. 556— 
Local investigation, scope of—View of locality—For 
understanding evidence, not for-testing credibility 
of: witnesses—Immediate report to be recorded— Onion 
not to be ee from trying case. 

‘Held, by Woodroffe and Chatterjee, JJ., (Stephen J. 
dissenting), that a Magistrate may hold a docal in, 
vestigation in order to enable him to understand 
the evidence that is laid before him, and for no 
other purpose, e. g., the purpose of ‘testing the cre« 
dibility of tho witmesses examined on either side; 
that an immediate report of what is seen should 
be placed on the record’ and laid opento the 
scrutiny of the parties, and that if he imports 
into’the case his opinion, he disqualifies himself from 
trying the.case. 

Per Stephen J.—Both iida the Criminal Procedure 
Code and apart from it, a Magistrate may visit thé 
scone of an alleged offeuce in order to test the 
evidence he has heard in a casé and he may act upon 
his opinion he forms on Boeing the: place in adjudi- 
cating between the. ies. 

Grish Chunder Ghose v. Queen-Empreas, 20 0. 857 ; 
Hari Kishore Mitra v., Abdul Baki, 21 O. 920 ; Queens 
Empress v. Hanikam, 19 M. 268, relied upon. 

Batri Dulali v. - Empress, 8 'C. W. N. 607 ; Nidani 
Mondal v. Alabowa Sirkar,9 O. W. N. cexxii; Lal 
Bihari Saha v. Bijoy Sankar, 10 C. W. N. 181; 3 Or! L 
J. 198, referred to. 


Rule against the order of the Dapat 
Magistrate. of Alipur, dated September 7, 


Ltn 


“1909, convicting the petitioners under sectiow 


147, Jadian Penal Code and sentencing them 
each to 3 months’. rigorous imprison- 
ment, ‘which order was affirmed on appeal: 


by “the Eessions Judge of 24- renee ae on 
September- 16, 1909. D . 3 
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"Mr. Monnter, Counsel, and Mr. Chippendale, 
for the Petitioners. 

. Mr. Orr, Deputy meee! pa for 
ihe Crown. 

Judgment. 

Stephen, Jin: Phis casai Rule has been 
granted calling on the District Magistrate to 
show cause why a conviction of the peti- 
tioner of an offence of rioting under. sec- 
tion 147, Indian Penal Code, should not be 
set aside on tivo of the grounds mentioned 
in the petition. The first of. these is that 
the irying Magistrate held a local enquiry 
and was influenced by certain things he saw 
there, and imported his. knowledge of what 
he had seen into his judgment in disposing of 
the case, the second that the common object 
stated in the charge was different from that 
found by both the lower Courts. 

The second objection may be very shortly 
dealt.with. . The common object charged was 
by .means of criminal force to obtain pos- 
session of the Kill-khana lands belonging to 
one Ghisa Alia. The lands so referred to com- 
prised a 15 cottas plot anda 5 cotta plot; the 
offence was found to have been committed to 
obtain possession of the 5 cotta plot only. As 
the 5 cotta plot was includedin the Kil-khana 
lands we have no. hesitation in holding that 
this fact creates no such variance betweon 
the common object alleged and that proved, 
as will invalidate the conviction. As far..as 
this part of the Rule is concerned, it must; 
therefore, be, discharged. 

The first ground, BUNG requires fniler 
eonsideration. 

The complainant allepad that his master 
was in possession of the 5 cotta plot; the 


accused contended that one of their number 


was. In support of his contention, the com- 
plainant alleged thatthe plotin dispute con- 
tained. five pits which his master used for the 
disposal of refuse from slaughter hoùses he 
had elsewhere, and also a hut erected for the 
accommodation of his master’s servants. For 
the defence it séems that possibly the 


existence of the pits, and certainly their use. 


as alleged. was denied, andit was alleged that 
one of the petitioners had created the hut 
as a cattle-shed. During the hearing of the 
case and apparently after both these points 
had been made, the trying Magistrate sug- 
gested that he had better see the laud in 
question. , No objection was made to this 
and he accordingly saw : the land in ‘the, 
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presence of the complainant and the ac: 
cused. There is no doubt that he made-use 
of the impression made on his, mind. by 
what he sawin deciding the aster he | 
had to consider. 

On behalf of the petitioners it is argued 
that the course the Magistrate adopted was 
illegal and that he had no, right to, take, 
anything he saw on the land into considers- 
ation in adjudicating on the case. The 
arguments in support of this centention are. 
as follows. Admittedly there is co: provision _ 
in the Criminal Procedure Code expressly 
enabling a Magistrate to view a place con- 
nected with a case before him, Sections 148 
and 202, Criminal. Procedure Code, seem to, 
be the only sections expressly enabling any 
one exceptajury or assessors to view,the 
place where the facts alleged to have taken 
place occurred and they do not justify what. 
was donein this case. Section 556 deals 
only ,with the question of interest on the 
part of a Jadge or Magistrate and confers, 
on him no power, that: he did not possess 
before. I cannot regard this argument as. 
sound. The Code is not exhaustive in deal- 
ing with the powers of a Magistrate, and 
ib cannot, by omitting: to justify. a certain, 
cause of action on his part, deprive him of 
powers which he otherwise possesses. 
it is to be observed that sections 148 and 202 
enable a Magistrate to send some one else to 
see a place that he may inform him about it, 
and seem to take it for granted that the 
Magistrate may look at the place for his own 
information. This view seems tome to be 
supported by the contents of section 293 
which make provision for a jury or assessor 
viewing a place where an offence is alleged 
to have been committed. Itis true that 
a Magistrate sitting to decide questions of 
fact is not mentioned: but I think that this 
is because he is understood to have the 
power ofinspection already.. I think the 
section may fairly be read as having for its 
chief object the provision of conditions, under 
which thejury and assessors are to take 
their view designed to prevent their hearing 
anything which might influence their minds. Í 
am, therefore, of opinion that the Code does not 
prevent a Magistrate acting as the Magistrate 
in this case did. 

There remains the general question whether 
apart from the Code, the Magistrate may 
visit the scene of an alleged offence in order 
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to” ‘toat’ tho evidence he: has’ heard. ona 
dufestion' ‘of fact that has’ been ‘raised before 
him,” 'That' he has such a power seems to me 


. to be proved by what, T believe, has been 4 


constant practice and also by ‘considerations 
of ‘whatvis reasoriable: `E have known : this 
practice followed in Civil“ cases’ and see no’ 
reason, to “make” any distinotion in Crimi- 
nal ’ cases. “The practice is‘really only to 
treat’ immovable property as an exhibit 
and“ for" the Court ‘to go to'it as it ‘cannot, 
be: "brol ht- to the Court..- ‘This seems to me 
S ‘useful method of proceeding ' ‘and I have 
never known of its correctness being galled i m 
qusstion. ` f 

Thè Seren ‘that have baon quoted bes 
fore us to. show that-such a proceeding is. not 
correct, do hob seem to me to-support the con- 
tentioniof the petitioners in any “way. They are 
Grich Ohandray Ghose v: R. (1), Hari Kishore 
Mitra v. Abdul Baki Miah (2) “and R. v. 
Manikam (3) arid in all'the cases’ the trying 
Magistrate “visited ‘thé’ scene of the occur-' 
renos, before he ‘had «heard. any evidence, : 


. and: apparently i in the absence of the accused, 


This seems tome to’ distingwish these cases- 
completely - from “that now: before us, ‘and 
the “observations of: Petheram, O: J.'in the 
second Jof the’ ‘cases ‘(at page 928) seem to 
me ‘to go | to support: rather than to: condemn’ 
‘The Magistrate in’ 
that: case‘ had. begun-his conniction with the 
case by such ‘an ‘investigation as is proper 
under ‘section 202 and this: was disapproved 


‘of, but thé Chief Justice récoguises the fact’ 


that it may be desirable for a judicial - officer 
to’ see ‘the-place which is the subject of thé 
investigation before him, if certain precau- 
tions: ‘ate observed, and he confines himself, 
aa I understand the passage in question, to: 
af 
seeing “what there i is to be seen. 
that the Chief Justice limits the right of the ' 


judicial officer to see a place to cases’ where 


he does so “in order ta enable him to under- 
stand the evidence that is laid before him,” 
and it is on this passage that the petitioner’s' 

arguinént i is based ‘that he is not to see the 
place `i in order to. test the evidence. This is 
tiot how I anderstand the passagė. 
petitioner’ 8 view is correct, the judicial oficer 
18 ‘only | to’see the place in cases: where the 


Barbie are agreed on the facts so‘far as they" 


„cö cern thé place, büt cannot ` ponyèy their 
n 20' g, -857: 14" 


2).21 0,920, .- .:-.. (8) 19.34. 203, ` 
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meaning to the judicial officer, which, I cane 
not think, is what the Chief Justice intended, 
A difficulty would arise if he saw something 
that -was inconsistent with what one of the 
parties alleged, which!would on the petitioner's 
theory lead to the necessity of a new trial. I 
understand the Chief Justice. to mean that 
the judicial officer may see the place to make 
up his mind on disputed points raised as to 
something ‘to’ be. seen there. In addition 
to these cases we have the decision in 
Laljs’s case (4), where Sir John Edge refused 
a transfer asked fur on the groand that the 
trying. Magistrate had. visited the ‘scene of 
‘an’ alleged’ offence, apparently ‘mischief, 
after he had ened some evidence foi 
the prosecution; and in-the absence of the 
accused, holding that he had not acted im- 
properly. - In the present case the Magistrate 
made’ his visit after it was settled what it 
was that he was to see, and what the issues 
were which he would decide from hig inspec- 
tion. The accused and complainant seem both: 
to have been present or ' represented. It is 


` not suggested that he did morein the way of 


taking evidence than look at the pits and the 
hut. -I consider that-this was a correct. pro- 
ceeding and that: he was justified in acting ‘on 
the opinions he formed from what he had: 
seen in adjudicating between the parties, 
as otherwise his -visit would serve nó pure 
pose. ` i 

. Iam, therefore, of opinion that the rule 
should be. E AE . 

- Woodroffe, J:—In. my opinion, this Rule 
should be inada sbael ato on the first of the 
grounds mentioned in the petition. Though 
there is no express statutory provision in‘that 
respect the case law and practice of the 
Courts appear toestablish that a Magistrate 
may take a view in order to enable him to 
understand the evidence that is laid before 
him. This, I think, was not seriously con- 
tested, though ‘some reliance was placed on 
thé terms of my judgmént i in Rex v. Midani 
Mondal (5).. My language there was not 
sufficiently guarded and must be taken 
in -connection with the' facts showing the 
nature ‘of- the local investigation in that 
case. Bat though a view may be had for 
the “purpose above mentioned, ib must be, 
in my opinion, strictly limited to that. There 


‘- are indeed J udges, ‘who are averse eto taking 


“(4) 19 A. 802. 
(6) 9 0. W. N. corti $e 


r 
-em,e vap 
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; may be thus unduly influenced, 


_ evidence. 
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local views at all, on the “ground that: iiez 
In some. 
cases, however, ib. may ba difficult to appre- 


olats the evidence without a complete model . 


showing the property and its surroundings 
or without local inspection. So far, however, 
as lam aware there is no authority for hold- 
ing that a Court may take a view for any 
purpose othér than that of understanding the 
The question then is whether, on 
the facts of the present case, the Magistrate 
has done -more than he is legally entitled to 
do. - The complainant stated as part of his 


allegation . of possession that there were . 


certain pits. on the land in dispute. The ac- 
cused denied it. The issue then was as to the 
existence or non-existence of the pits. There. 
is no question here of the Magistrate going 
to the land to understand what a pit was or 
what it was likesoas to appreciate what had 
been said of such pits in the evidence. - As 


the learned Deputy Legal Remembrancer has- 
told- us, what the Magistrate went to do was, 


to see whether the pits existed in fact; and 
to see whether the complainant or the ac- 


cused were speaking the truth on this point. . 


This may perhaps be (speaking without the 


‘law) fromsome points of view and under 


certain conditions a convenient and practical 
course ‘and, one, which might in many cases 
tend to secure a just decision. , But the ques- 
tion is here whether. it is permissible in a 


judicial system which gives to the Oourt only 


power to adjudge the existence of facts ac- 
cording as they are deposed to on the evi- 
dence before it. If it were, there appears to 
me.to be in sucha case no necessity for evi- 
dence at all as regards this particular fact. 
It would be sufficient that the complainant 
should allege ‘that there were pits in. exist- 
ence. Then without his oath to that effect 
ar evidence given on behalfof. the accused, 
the Court might go itself and doaram 
the truth or falsity of the alleged fact, 
Would it, forinstance, be open to a Judge, 
howeyer ‘expert he might be on the subject, 
to pronounce on the strength of his personal 


observation against the trath of an allegation: 
| that.a room was dark or deprived of air. 


J 
think not. Reference has’ been made to 
certain cases where the observation of the 
Judge is properly part of his judgment. The 
law allows him to note the demeanour of wit- 


“ nesses. He may also express his apinion onthe 


age and appearance and thé-like, of docu- 
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al 


ments and Stiet material exh bits: Bat, this, - 
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is beoause’ they are part of the -evidenoe, in, 


the oase, and thus form. proper material ‘for : 
‘This appears to” me. to - 
be sdifferent thing from pronouncing on ‘the 


his adjudication. 


existence of a disputed fact the subject of ob- 4 
sorvation out of Court. | - S 

The principle sanbatided for by the Orown, 
may be tested in another way. Where the 


Court limits its judgment strictly ~to” the.” 


material placed before it by the parties -in 


Court, then its judgment can be tested by, the, = 
owh. of appeal by reference- to these same 


materials which arealso before the appellate 
Oourt. This ig not possible where the lower 
Qonrt’s judgment is based on -personal ob” 
servation out of Court. If the 


a party put in question, are we to say that 
in all such cases the results of the Court’s 
observation must be accepted even though ib- 
may be it variance with the sworn testimony 
of numerous and- reliable witnesses ? And 
if not, what means has the appellate. 
Court in such a case of deciding the, 
matter? 

The next point taken ‘on this subject is, 
with reference to the huton the land.. The. 
complainant alleged that it was used for 


dwelling purposes. The accused said it, was. 


used forkeeping cattle waiting to be alaguhter--. 


ed. The Magistrate says as`a matter of 
personal observation that the hut was too small 
for the latter purpose. 


This is hig opinion, 


andit may be wrong for he may be in any 


case, and know nothing, about the accommo- 


aud, 


Court’s im-.!): 
partiality of accuracy of observation were by - 


dation whic’ is required forcattle abont to be. 


slaughtered. -This could- only- have been. 
established by evidence which learned counsel 
informed us was wanting. Nextly, he did not’ 
acquaint the parties with the opinion he had 
formed. -It has always appeared-to.me to be 
a very objectionable practice that the Court 
should withhold from a party affected an opi- 
nion formed by it adverse to him. It seems 
to me to be only just that on opportunity 


should be given io such party, of" showing 


that such opinion was erroneous.” ‘In the 
present-case, learned counsel for ‘the accused 
states that his client, had he known the Magis- 
trates opinion, was prepared to give evi~ 
dence to show that ib was ill- founded “Ib 
was next contended on behalf of the’ Crown 
that no objection was taken by the parties 
the proposal {which gana fram the Magin- 


/ 
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trate himself) to inspect. I do not’ see what 
objection could have been taken. It is not for: 
litigants to assume that the Court is going to‘ 
do-that which itis not entitled to do. 


any. case should have, assumed that the in- 
spection , was going to-ba held for purpose’ 
allowed-by law only. When they discovered 
that this was not so, they. took ‘objection bè- 
fore the lower sapal uta Court and made “it: 
one of the grounds of this rule. a 
“Ib was lastly argued--for the’ Crown that: 

apart from the Magistrate’s own observations’ 
there is.sufficient evidence on the. record: to’ 
support the conviction. 


entire speculation how far the Magistrate wasi 
influenced by what he said, as distinguished 
from what’ was deposed to. The matter: in 
question was an important part of the case. It 
may be:that the Magistrate has allowed: a’ 
predominant inflaenoe.to- what he himself 
saw. - This is only nātural;:: We cannot say 
what the result should-have’ been- without a 
re-trial, which, I think, is necessary. © C5 
[Oa seconnt' of this“ cdiffassacs, of -opinion,. 
the caso was heard’ by Di J astice hate 


: terjée. | a 
. Chatterjee, J .— The. main awon in this 


case and that on: which there has been a’ 
difference of opinion; is whether a Magistrate 
can hold a local inspection for the purpose of 
testing the credibility of the witnesses. ex- 
amined on either side. - 

- [shall first examine the provisions _ of the 


Oriminal Procedure’ Code and see whether 


there is any provision which authorises such 
an inspection. ' Section 143 provides that in 
cases under’ Chapter- XIL the, District Ma- 


-gistrate or the Sub- Divisional Magistrate may 


depute a Subordinate Magistrate to make a 
local enquiry and the report of such Magistrate 
will be rééd-as evidence. This section has no’ 
bearing onthe present cage. Section 202 laya 
down that, if the’ Chief Presidency. Magistrate 
or any Presidency Magistrate authorised in: 


that behalf, by the Local Goveramont or 8 


Magistrate of the first or ‘second class, is not’ 
satisfied as to the truth of a complaint he may 
order a local investigation by any officer 
subordinate to. himself as a Police Officer or 
such other -person. as he thinks fit, for the 
purpose of ascertaining the truth or falsehood 
„of the complaint - and- section 203 provides 
“thatthe - result: of the investigation ‘shall ‘be’ 
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_ On’. 
. the contrary the: accused may have, ‘and in: 


In my opinion such” 
an objection must fail forit is a matter’ of 


“the case. 


. and fact. 
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used for the purpose’ of seeing whether there 
is safficlent ground fot prodeeding with the 
casar * Only specially qualified Magistrates 
are,’ therefore, given this power of ordering 
a local investigation, which may include an 
inspection of the locality, where a crima has 
been committed. ‘The result of the investi- 
gation is one'factor only for determining 
whether thé case is to go on. The report is 
not evidence: in the case unless ibis proved 
as such. To this limited extent only, there- 
fore, there is authority for a local inspection 
by a Magistrate undar the Code. Saction 299 
provides that jurors or assessors in a Sessions 
trial may be asked to view a place, of occur- 
rence or connected placa, provided they are 
accompained ‘by an officar of the Court and 
hold no sort of communication with any party: 
they ‘are to be conducted back to the Court 
and they must not talk with any body. Sec- 
tion 294 provides that if a juror or assessor is 
personally acquainted with any relevant facts 
he must be.examined and cross-examined as 
a witness. Thera is n> provision, however, 
for the Sessions Judge himself joining in the 
inspection. In the state of the statutory 
provisions of law it was held in the case of 
Girish Ohunder Ghosh v. Queen-Empress (1), 

that when the Magistrate saw the losality 
and also a-part’of the occurrence and referred 
in his judgment to matters which came under 
his personal observation and which if rele- 
vant should have been deposed to on oath, 

the Magistrate was disqualified from trying 
The ‘learned Judges said the 
Magistrate cannot himself be a witness in a 
case in which heisthe sole Judge of law 
. . . The accused are entitled 
to have nothing ‘stated against them inthe 
judgment which was not stated on oath in 
their presence and’ which they had no op- 
portunity of testing by cross-examination 
and of: rebutting’. Then. in tho casa of 
Hati Kishore Mitra v. Abdul Baki Miah (2), 

it was laid down that the Magistrate can 


‘gee the locality for the purpose of .under- 


standiug the evidence but if he gets any 
information by personal observation he is 
disqualified from trying the case.” In the 
case of Queen-Hmpress v. Manikam, (3) the 
Madras High Court held that, by seeing the 
locus in quo the Magistrate made himself a 
witness in the caseand ashe is the ole 
Judge: of law and fact, he should not try the 
case, The learned J udges say “although ‘the 
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law makes no provisions for a localinspection~ the order was set asidé on the ground that the 
by a Magistrate of the locus‘in quo in a case Magistrate had ‘erred materially in the. - 
’ being tried by himself, we do not go the length. ' exercise of his jurisdiction The leraned J udges is 
_ of sayingthat under no éircumstances'may say “he did not. however, use-the local i inquiry 
= _ „local inspection be made. But we are satisfied forthe purpose of: ‘making himself familiar i 
f that such inspection should only be made with the local facts in order that he might. 
for the purpose of enabling the -Magistrate ‘test the evidence adduced’ by both sides at 
to understand the -batter, the evidence which the trial”. Although this was a case under 
_ is laid before him and it must be strictly Chapter XII the ‘local investigation was 
confined: to that”. In this state of the case- ~ made -by the trying Magistrate himself. Br. -. 
law-the new Criminal Procedure Code was- Justice Woodroffe in his judgmeŭñt in ‘the 
_ passed in 1898 and the . Explanation.to sec- present case does not refer.to the above case 
- tion 556 was amended}by adding that a Magis- but says that what he said in the case of* 
a coe shall not be disqualified fiom trying a Nidani Mondal (5) was not sufficiently guard-~ 
ia “by reason only that he has viewed the ed. The result to my mind of an examina- 
Soe lace iu which an occurrence is alleged to tionof the statute and the case law on the 
` havè been committed or any other place in subject is that the Magistrate may inspect 


which any other transaction material to the the locus tn. ‘quo in cases where he cannot fol- . Oa 


case is alleged to” have dcciirred and made an low or understand: the evidence without . 
„enquiry in the case”. This amendment, there- himself seeing the features of tbe land, and. 
‘fore, overruled those cases which had held does not merely by so doing disqualify himself ` 
`. that, merely by viewing-the locus tn quo the from trying the case. 
Magistrate made’ himself a witness in the | But can the Magistrate test-the sworn testi- 
case and could not try it. It did. not directly © mony on the record by the light of his own 
a hi! authorise i Magistrate to make a local observations? The Allahabad High "Court 
i ~ inspection but it saved his jurisdiction to try seems to be of opinion that he can. Sir John 
n case notwithstanding that he may have made Edge, C. J. in the case In re Lalji and others: 
` a local inspection or investigation. It did not, (4) said “ ‘It appears to me that it never could 
- however, go the length -of doing away with’ have been the intention of the legislature that, 


the restrictions under which such investiga- _in a Criminal casein which the ‘evidence is’ | 


_  ‘tidns should: be made as laid down in the case - conflicting or is difficult to understand by a 
"of Hart Kishore Mitra v. Abdul Baki Miah person not acquaintad with the- locality the 
- (2). It was, therefore, held in the case of Magistrate trying the case, should ’ not go 
Satri Dalali v. Empress (6) that the Magis- and see the locality for himself. It is highly 
trate can inspect the locus in -quo to under- convenient that he should adopt such `a 
stand the features of the locality but if he course if the evidence is conflicting.” Inthe ` 
~ imports into the case anything else he. bé case of Lal Behari Saha v. Bijoy Sankar Stkdar.. ` 
comes A witness and cannot try the case. In (7) ] 'argiter and Woodroffe, JJ. are reported 

2 the case of Nidant Mondal v. Alaboxa Sirkar to have said “ “he (the ` Magistrate) did not, 

(5) Mr. Justice Woodroffe said that “there however, use the local enquiry “for the pur-. 
“was no authority in the Criminal Procedure pose of making himself familiar ‘with the. - 
Code for making” auy Ruch local investigation local facts in order that he might test the 
`. ag has taken place in. this case. In my opi- evidence adduced by both sides at the 
'. nion, local investigation except where ex- - trial”. No doubtthis was a case under sec- 
pressly provided by law, isnot advisable". In tion 145, Criminal Procedure Code, in whioh 


this casé the result of the local investiga-, alocal enquiry by some” other Magistrate A 


tion which was contrary to. the evidence ‘ad- is permitted by section 148, but it was none’ ` 
` duced by, the accused. was not placed on the the less a local euquiry by. a trying Magistrate 
_record.- ‘In the case of Lal Behari Shah v. ~ ~ which is not expressly provided for by the 
~" Bijoy Sankar Sikdar (7) where the Magistrate - Act.. ; 
. discarded “the evidence on the record as ~“ Ifthe Mavistrats has séen a certain state of | 
unreliable and decided the case upon what he “ things and if witnesses examined before him ` 
Saw, heard and inferred at a local enquiry, testify to the contrary it is natural that he 
(8) 3 0. W. N. 607.. í ~ >. should believe the testimony- of his own. 
@ 10 0. W. N ae 8 Or. L. J. 198. . senses and disbelieve the sworn testimony., 
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It seems to ba a psychological: impossibility. 
that he should do otherwise. Ifa Magistrate 
is required to see a place and its environ- 
ment, for the purpose merely of undérstand- 
ing whatthe witnesses are speaking about, and 
to ignore whathe has seen when weighing 
-the credibility of the witnesses who confirm 
or contradict his own senses, it would be 


asking him to do what no maninthe ordinary. 


course of human experience can be expected 
“to do. As soon, therefore, as we admit that 
a locil inspection is permissible, we must 
admit also that the Magistrate can use the 
testimony of his own senses for testing . the 
‘veracity of the witnesses deposing before him 
as regards the features of the locality. There 


is no doubt that he may be wrong in his 


observation and may, therefore, epply a 
wrong- test, which there is no means of 
controlling or checking, | but that is a con- 
tingency which is rendered possible by the 


Code as amended, ‘bub which may’ perhaps $ 


be guarded against by requiring himin every 
case in which he makes a locul inspection to 
place at once on the record a report of what 
he sees, leaving it open to the parties to 
qualify or contradict the.same by an appli- 
cation for a farther inspection. If he does 
anything more, he will be doing what is, 
“neither directly nor indirectly, authorised by 
“the law. 

= Th prone the most cherished and statu- 
tory principles of English Criminal Juris- 


prudence that no man shall be convicted 


except upon evidence which he has ‘had an 
opportunity of testing by cross-examination 
and contradicting by rebutting evidence... If 
the Magistrate, therefore, imports into the 
case any facts which he has himself ob- 
served, he would ba introducing into the 
case evidence which has not been subjected 
to these tests, and in regard to whioh he 
may have. been misled. by his senses or 
biassed in favour of either party. Ibis on 


this account: that many Judges refuse to. 


make a local inspection, When the law, 
however, allows a view of the locality, and it 
ig in some cases not only convenient but 
necessary forthe ends of justice, every pos- 
- Bible precaution should be taken that such a 
view.should be nothing but a view of the 
local features and an immediate report of 
what is seen -should be placed on the 
record, and laid open to the sorutiny of the 
parties, l 


e 


In this ease the learned Magistrate has 
done much more than viewing the place 
for the purpose of following or understanding 
the evidence and testing it. He says “I 
myself saw- that this. place could have only 
been ‘used for throwing of refuse and not for 
tethering cattle: the hut is also too small for 
the purpose of keeping cattle’, These are 
matters of opinion and inference based upon 
circumstances nob on the record: the ac- 
cused if aware of the way in which the Magis- 
trate was going to use his inspection -could 
have adduced evidence or shewn by a further 
inspection that the Magistrate was wrong. 
To spring such opinions or inferences upon 
the accused at the time of pronouncing judg- 
ment is an error of procedure that may have 
materially prejudiced the accused and they. 
are quite justifiedin complaining that they 
have not had proper trial. 

In the result, therefore, I agree with Mr, 
Justice Woodroffe i in making theruleabsolute. 
I think thereshould be @ re-trial before an- 
other Magistrate with liberty to examine the 
Magistrate who madethe local inspection as 


a witness. 


Rule made absolute. 
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AND oTHKERS—~DereNnpANTS—RE&SPONDENTS. 

Agra Tenancy Act (II of 1901), s. 177—“Decree” 
meaning of, in a. L77—~Crvil Procedure Code (Act KIY 
of 1882), 3. io ae of Assistant Collector reject 
ing plaint— 

An order aout by an Assistant Collector of the 
first clasa rejecting a plaint under section 54 (d) of 
the Qiyil Procedure Code, 1882, not being a decree 
within the meaning of section 177 of the Agra, 
Tonanoy Act, is not appealablo to the Distriot Judge. 

Zohra v. Mangoolal, 28 A. 753; A. W. N. (1906), 223; 
3A. L. J. 589 (F. BJ), followed. 

Quinn v. Leethen, (1901) A. C. 496 (506), 70 L.J. 
P.U. 78; 657. P. 708; 17 T.L. R. 749; 50 W.R 
139 ; 85 L. T. 280 ; Kharag Bingh v. Pole Ram, 27 A. 
81, referred to. 

"Second appeal from the decision of the 
District Judge of Jaunpur, dated 4th December, 
1908. 


. Mr. M. L. Agarwala (with him Dr. Tey 
Bahadir Sapru), for the Appellant. 


GA 
Wi 
hon 


[INDIAN CASES. | 


[1910 


MOHAMMAD ABDUL AZIZ V. MOHAMMAD ABDUL JALIL. 


Mr. Ryves, for the Respondents. 

J udgment.—tThis appeal arises out 
of a suit brought. by one co-sharer against 
another for settlement of accounts. The 
Court of first instance returned the plaint 
for amendment. After granting several 
applications for extension ‘of time, that Court 
acting under section 54 of the Civil Procedure 
Code of 1882 rejected the plaint. On appeal, 
the lower appellate Court on the authority 


óf Zohra v. Mangulal (1), coming to 
the conclusion that the order of the 
Court of first instance rejecting the 


plaint did not, under the Agra Tenancy Act, 
amount to a decree and was not appealable, 
dismissed the appeal. The plaintiff has 
preferred a second appeal to this Court and 
it is contended by his learned Advocate that 
an order rejecting a plaint‘ is a decree and 
hence appealable. Tho learned Advocate for 
the appellant argues that the Full Bench case 
of Zohra vi Mangulal- (1) is distinguishable 
from the case before me on the ground that 
the order in the Full Bench case was an order 
in execution proceedings, and that the present 
order ig an order under section 54 of the 
Code of 1882. He, on the authority of Quinn 
v. Leethen (2) says, that the rule laid down 
in Full Bench case ought to be corifined to 
orders passed in execution, proceedings and 
ought not to be extended to ‘orders passéd by 
Assistent Collectors of tHe lst -class, in 
regular suits. The only reasoning, which 
tay render the orders of Assistant Colloctors 
of the 156 class rejecting plaints under section 
54, (d) of the Code of 1882 appealable, is the 
reasoning parallel to the one adopted by the 
two learned Judges of this Court in Kharag 
Singh v. Pole Ram (3). That reasoning, 
however, did not commend itself to the three 
learned Judges of this Court who decided 
the Full Bench case of Zohra v. Mangu Lal(1). 
Stanley, C. J. after quoting the reasoning of 
the learned Judges in the case of Kharag 
Singh (8) remarks: 
accept this reasonirg. In the first place 
section 198 of the Agra Tenancy Act express- 
Jy provides that the provisions of the Code 
of Civil Procedure shall only apply so far as 
they.are not inconsistent with that Act. To 


attach to the a ‘décree’ as used in 
(9 29 A. 753; A. W. N. (1908) 223; 8 A. L-J. 569; 


“a (1001) A; O. 495 (508); 70 L. J. (P. C.) 76; 651. 
P. 708 ; 50 W. R. 189 ; 85 L. T. 289 ; 17 T. L. R. 749; ! 
(8) 27 A. 81, 


“Tam wholly unable to ` 


section 177 of the Agra Tenancy Act, the 


meaning given to it in section 2 of the Code 
of Civil Procedure, would be todo violence 
to the express and clear language of the 
Agru Tenancy Act. That Act, by sections 
176and 177, draws a clear distinction between 


decrees and orders, and itis contrary, as it~ 


seems to me, to the proper rules of construc- 
tion to attach to an order passed on an 
application for execution, the meaning which 
has been attached in the case under review. 
In view of the plain and unequivocal language 
of the Agra Tenancy Act, I am not able 
to accept the ruling in Kharag Singh v. Pole 
Ram (3).” 

Mr. Justice Knox in his judgment Says: 

“The definition given of ‘decree’ in section 
2 of the Civil Procedure Code, 1882, is as the 
learned Chief Justice has Soiled out, 
inconsistent with the language used in 
section 177 of the Agra Tenancy Act of 
1901.” 

Mr. Justice Aikman at p. 759 of his 
judgment’ says: With all deference to the 
opinion of the learnedJudges who decided the 
case Kharag Singh v. Pole Ram (3), I cannot 
agree with them in holding that the difficulty 
is got over by reference to section 193 of 
the Act, first, because I hold that the pro- 
visions of the Code of Civil Procedure are 
in this respect inconsistent with the provisions 
of the Tenancy Act; and next, because the 
definition of ‘decree’ in the Code of Civil 
Procedure on which reliance is placed, relates 


only to decisions of a Civil Court and not to” 


decisions of a revenue Court. 

These remarks, no matter what my own 
personal views on the subjecb may be, are 
binding on me, and I, therefore, hold that 


the order passed by the Assistant Collector 


of the Ist class, rejecting “the plaint under 
section 54 clause (d) of the Civil Procedure 
Code of 1882, was not appealable to the 
District Judge. 

The result is that this appeal fails and is 
dismissed with costs, which in this Court will 
include fees on the higher scale. 


r 


Appeal dismissed. 
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ALLAHABAD HIGH COURT. 

` Sox CIVIL APPRAL No. 749 oF pe 

January 2T, 1910.. ~ ; 
„Present: :—Mr, Jaan Richards A 

- Mr, Justice Tudball. ` i 

DIP CHAND— PLAINTIFF- ÅPPELDANT ` 
versus < | 

RADHA AND OTHERS— DERENDANTS— 


RESPONDENTS. 
Mortgage ahire crops— Agreement to assign—Vagua 
and uncertain bond cannot be enforced. - 
Future crops can be hypothecated. A mortgage of 


` - dulure crops operates as an agreement to assign. Such 


an ugreement in order to be enforceable, must be an 
agreement which a Court of Equity would enforce. An 
agreement, the termg of which are vague and uncer- 
tain, cannot be enforced. 

Second appeal from the decision of the 
District Judge of Saharanpur, dated the 2nd 
June, 1908. 


Mr. Nehal Ohand (with him Mr. Surendro . 


Nath Sen), for the the Appellant. 
Mr. Shafiuzaman, for the Respondents. 
Judgment.—the facts out of which 


_ this appeal arises appear in the order of 
. remand dated the 9th July 1909. In that 


. order three mortgages were refered to and 


certain issues were referred to the Court 
below. Tho first issue was “Had the defendants 
Nos. 5-and6 notice of the bonds mentioned 
in “the plaint” The order of remand refers 
specially ta the three bonds dated July, 
Angust and September 1905. There was a 
fourth agreement or bond dated January 
1906. This bond was not gone into with any 


great particularity when the. appeal was 


previously before the Court. As, however, we 


, think that the issue waa sufficiently wide to 


hd 
Wa 
w 


cover this last mentioned bond also, it will be 
necessary to deal with it later on. The. first 


- three bonds are all in practically the same lan- 


They purport to hypothecate specific 


guage. , 
It is true that the bonds also 


‘growing crops. 


contain ‘general words to the effect that all 


the persons and' property of the mortgagors 


‘shall be liable. for the re-payment of the ad- 
vances. In ouropinion on the true construc- 


tion of these three bonds they operate merely 
to hypothecate the crops that were growing 


. in the fields spécified atthe dates they were 


“growing at the date of the mortgage. 


respectively entered into. It now appears 


that none of the particular crops, which were 


sold tothe defendants Nos. 5 and 6, were 
There- 


fore. the plaintiff can have no relief against 
the. defendants, Jaigopal and Ram Lal by 


© virtue of the three bonds of July, August 
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and September 1905. Itis, however, contend- 
ed that i they, having purchased the subse- 
quent. growing crops with notice of the plain- 
tiff’s lien, are liable by virtue of the provi- 


" . sions of the fourth bond, This fourth bond or 


agreement commences by a recital that the 
mortgagors have borrowed monies on bonds, 
pro-notes etc. It does not state what the 
amount of the debt is. , Ib then proceeds to 
provide: ‘that all lund now cultivated or which 
in future shall be cultivated and all crops 
which may bé sown now: or hereafter by the 
mortgagors, their sub-tenants or co-sharers 
and whethér. the crops standing or cut, should 
remain hypothecated for the debt whatever 
might be due, by ‘the so-called mortgagors 
to the go- called miortgagees. We may men- 
-tion here. that-the learned Judgeon demand 


‘found that Jéigopal and Ram Lal had notice 


of the bonds upon very vague evidence. The 
‘judgment on this point was ex parte and no 
corss-examination was had on behalf of 
Jaigopal and Ram Lal. ‘The learned Judge 
refused‘an application to allow the witness- 
es for the plaintiff to be cross-examined or for . 
evidence to be -given on behalf of ‘Jaigopal 
and Ram Lal. Having regard to the fact 
that this Court had specifically remanded 
this issue, we think- the’ learned Judge was 
‘possibly wrong’ in not giving Jsigopal 
and Ram lia] an opportunity of pre- 
genting their case. They might, if he was 
really galisfied that they were in fault for 
their non-appearance on the date fixed, kave 
been punished by making them pay the 
costs., As, ‘however, po objection has been 
taken to the finditig wa feel ‘bound to pro- 
ceed onthe assumption that Jai Gopal and 
Ram Lal had notice of the bond of January 
1906. We think that this bond is altogether 


“too: vague and uncertain to be enforced. No 


doubt, it has been decided that future crops 
can be hypothecated, but we consider that 
the agreement or bond must be of a nature 
of which a Conrt of Equity would decree 


- specific performances, A mortgage of future 


Crops operates as an agreement to assign. 
The property at the date of the mortgage 


‘does not exist and the Courts have con- 


strued such & document as being binding as 
an’ agreement, to assign the property as soon 
as it comes into existence. Such an agree- 
ment in order to be enforcible must be an 
agreement which a Court of Equity would 
enforce, Inthe present case there is only a 


t 
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-vague statement as to the debt alleged to 


be due by the mortgagors. There ia no- 


specification of the particular land which is 
hypothecated or on which the crops would 
grow. In our judgment the agreement 
- or bond of January 1908 cannot be enforced 
against the defendants, Jaigopal and Ram Lal: 
A -simple money decree has been given 
against defendants Nos. 1 and 2, which was 
quite correct. We dismiss theappeal with 
` costs including in this Court fees on the 
higher scale, Only one set of costs will be 
allowed, :| ` 
l Appeal dismissed, 
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THATHA SHRTHARAM OHETTY AND 


ANOTHER— RESPONDENTS. 

Arbitration Act (Act IX of 1899), ss. 11, 15—Award 
should be written and signed—Omiasion by arbitrators 
` to make a written award, effect of. 

` Under section 11 of Act IX of 1899an award by 
the arbitrators should be written and signed. The 
arbitratora are’ bound at the request of any party.to 
file the award or a copy thereof in Court and such 

an award, unless it is set aside or remitted for re- 
consideration, becomes enforceable as if ib wero a 
_ decree of Court, The writing and signing of an 
 gavard is not a formality that may the dispensed with 
by the parties. It stands, on the same footing asa 
decree of Court, 

The plaintiffs and defendants made a reference 
` of their disputes to arbitration. The arbitrators 
decided that plaintiff should receive Rs. 80,000 from 
defendants in monthly instatments of Rs. 1 ,000 and 
ghould execnte a release . of -all his interest in the 
_pubject of dispute. The necessary deeds - were 
executed to give effect_to this arrangement. 
decision was declared by the arbitrators i in plaintiffs 

esence. .There was, however, no award in writing 


p 
_ asthe parties thought it was enfficienėt to actually 


carry ont the award. The ‘plaintiff sued to set aside 
the award. The defendants pleaded inter alsa that, 
as there was 6 binding award, plaintiff's suit was nob 
maintainable: 


Held, that as there was no written award plaintifs - 


claim was not barred. 


Appeal from the decree of Mr. Justice 
Boddam on the Original Side in Civil Suit 
No. 111 of 1906, dated 26th February 1908. 
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-Judgment.—tThe plaintiff's father ~~ 


Ethirajooloo Chetty and the defendants were 
partners, carrying on their business under 
the name of Moses and Co. Ethirajooloo died 
on ‘the 5th July 1904 and on the 12th- 
December 1904, the plaintiff executed’a deed 
of release by which he, renounced all his 
interest in the firm and its properties for 


the consideration therein recited. The suit- 


out of which this appeal arises was instituted 


to set aside that deed of -release for fraud ' 


and undue influence and for an account of . 


the assets and liabilities ‘of the firm on‘ the - 


4th July, 1904,- and for payment to the 


' plaintiff of his share so ascertained. The 


learned Judge who tried the case dismissed 
the plaintiff’s suit and this is an ippen from 
that decree, 


In order to decide whether the release is 
binding on the plaintiff it is necessary to 
consider the circumstantes under which it 
was executed. Shortly before his death 
Ethirajooloo Chetty wished to dissolve the 


partnership and requested Mr. Krisnnasami | 


Chetty, n- High Court Vakil, to take. the 
necessary steps. Ib was intended that he 
and Subbia Chetty, another High Court Vakil, 
should act as arbitrators, 
arrangements were complete Hthirajooloo 
died. After his death, the plaintiff was 
unwilling to remain 
this point there is a conflict of evidence as 


to the course of. events. The Judge entirely , 
accepted the evidence of Mr. Krishnasami 


Chetty, and we see noreason to differ from 
his- estimate of the oral evidence. “We, there- 


- fore, disregard the rest of the oral, evidence, ` 


wheninconsistent with that of Mr, Krishnasami 
Chetty. The evidence proves the following | 
facts. After the death of the plaintiff's father, 
the ‘plaintiff requested. Mr. Krishnasami. 


. Chetty tohelp him im settling affairs connected 


with his leaving the firm: the defendants 
also requested him to do so. Though an 
intimate friend of Ethirajooloo, as he was 
not a friend of the plaintiff, Mr. Krishnasami 
Ohetty, therefore, requestéd the plaintiff to 
name some person to act with him, and ab 
the plaintiff's request Krishnasami _ Chetty 
agreed to act with Narasimhaloo now deceased. 


‘These two arbitrators and the parties and: 


but before the — 


in the. firm. - From - 


y 


a 


- 
a 


* had tickets attached to them. 


< 
~ 
pi i 7 
- 

~ 


Yay) 
_COTHA KERISHNASWAMI Y, SERTHARAM., 


the plaintiff's brother-in-law met at the 
house of Sestharam-Chetty, the 1st‘ defen- 
dant. It was then agreed that the defendants 
should take an account of the stock of the 
firm and value it in the, presence of the 
plaintiff and his brother-in-law ; and it was 
also agreed that if the plaintiff, who had 
apparently an idea of carrying ‘On business on 
his own account, desired to have the whole 
stock or any part of it at the valuation-puf on 
it by the defendants, he should be entitled 
to have it. The .defendants invited the 
plaintiff to be present at the stock-taking with 
his brother-in-law and the latter’s brother, 
to see that it was taken properly. The 
brother-in-law’s brother was one. Cannan 
Chetty, who had been employed in the firm 
by the plaintiff's “father, who was his 
maternal uncle. It had been arranged at the 
meeting that Cannan Chetty was to assist 
the plaintiff. He accordingly attended every 
day and took notes.. The plaiitiff and his 
brother-in-law did not attend every day, but 
, occasionally whenever they cared to do so. 

“Cannan Chetty had been employed in the 
firm from 1893 to 1900. He had’ taken part 
in the stock-takings of 1893, 1895 and 1898. 


He was undoubtedly a .competent- man for 


the work he had to do and we may add 
that we entirely agree with the learned 
Judge in finding that the plaintiff far from 
being a young man of weak intellect and 
easily imposed upon, as his Vakil suggests, is 
a shrewd man of somé 24 years of age and 
well able to look after his own ‘interests. 


The valnation of the atock commenced on` 


the 7th September. The goods inthe shop 
In the case of 
. imported goods _ the -tickets contained the 
invoice number, the costs or invoice price in 
“ code language and the sale price. It is, no 
donbt, saidon behalf: of the plaintiff, that 
the tickets were missing in many cases, But 
the goods which had no tickets and abont the 
value of which Cannan Obhetty -had_any 
suspicion, were very few in number, less than 
half a dozen. Cannan Chetty had “ACCESS ` 
also to the invoice book which shows the, 
price of evory article and the date of ita 
arrivál. He prəpared what are called the 
stock sheets which apparently contained all 
the information he wanted with his remarks 
in regard to various matters. They wero not 
- now produced at the trial on the side of the 
plaintiff in whose possession they ought to 
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be and the explanation for their non-preduc- 


tion is unsatisfactory. The plaintiff also 
made his own notes Exhibit 34. Exhibit 33 
is ẹ memo. of objections to the stock-taking 


‘in the handwriting of Cannan Chetty. A 


copy of this is attached to and forms a part 
of Exhibit 10, which embodied all the objec- 
tions the plaintiff and his advisers had, to tho 
stock valuation. In it the plaintiff pointed 
out, that in the course of stock-taking the 
defendants were guilty of omitting many 
goods from their lists and he referred to 
certain instances, where:the defendants 
entered them in the lists after the omission - 
was pointed out tothem. The plaintiff also 


_sharged the defendants with concealment of 


goods, and with instructing their sabordinates 
to conceal them jast before they went to 


each department for stock-taking. He also 


referred to the fact that the values fixed by 
the defendants ranged from 15 to 85 per 
cent. of the invoice prices. The valuation of 
the Boots and Harness Wepartment was 
stated to bea mere sham. On receiving this 
objection Mr. Krishnasami Chetty issued 
further instractions, Ebibit 22, in which ho 
directed that stock should be taken by the 
. plaintiff of the Harness Department, that 
the defendants should make out a statement. 
of stock. pointed out by the plaintiff to hare 
been omitted and that the plaintiff should 
also have the help of Jagannatham, au 
assistant in the shop. An acconnt was also 
to be made up of goods sold subsequent the 
Sth July. The defendants subsequently 
submitted the abstract statement Exhibit 
93, which includes also the cost of goods 
sold after the 5th July. They mide the 
valuation of these goods on the footing that 
one shilling should be vogarded as equal to 
10. annas. Bat Mr. Krishnasami Chetty 
and Narasimhaloo Chetty hold that it shonld 
be counted ng 12 annas. After some objection 
the defendants yielded. The effect of this 
alteration from 10 annas to 12 annas was to 
add Rs. 6,000 to the plaintiff’s share. Then 
there were certain damaged goods which were 
set apart by the defendants to be sold by auo- 
tion, as according to the defendants no satis- 
factory valuation of them could be made. Tho 
arbitrators valued them so as to add to the 
plaintiff’s share about Ra. 3,000. The plaintiff 
thereupon abandoned his objections. The 
arbitrators then considered that it would be 
well to have a submission in writing From 
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the parties and on their so informing the 
parties the defendants on the 9th November, 
1904, wrote Exhibit XIA in which they 
agreed to abide by their decision. The 
plaintiff’s submission ‘is dated the 5th De- 
cember. The arbitrators then worked . out 
the figures, and -the paper was shown to the 


plaintiff, who told Krishnasami Chetty that - 


he was satisfied. The plaintiff's share was 
valued at Rs. 40,000, though the correct 
amount accordiig to the figures was a little 
less. He had already received Rs. 4,000 a 
sum of -Rs. 5,000 was payable by the 
plaintiff to the Ist defendant, and Rs. 1,000 
was paid in cash. Ib was agreed that the 
balance (Rs. 30,000) should be paid to ‘the 
plaintiff in monthly instalments of Rs. 1,000, 
with interest at 9 per cent. and the necessary 
deeds, including the deed of release Exhibit 
II, ‘were executed to give effect to this 
arrangement. The decision was declared by 


the arbitrators in the plaintiff's ‘presence. . 


There was, however, no award in writing as 
the parties thought it would be.sufficient to 
actually carry ont the award. The plaintiff 
received, his instalments for 16 months, and 
then refused to receive anything further on 
the ground thathe had been defranded and 
brought this suit. The. plaint alleges :— 

That the defendants have grossly- under- 
-valued the stock in trade, that they have 
omitted to place any Talis on the so-called 
damaged goods and cnt pieces, that they have 
not valued the goodwill of the firm, that 
debts to the extent. of Rs. 56,000 Bave been 
represented . as bad though many of them 
were, in fact good debts, sand that the 
defendants falsely represented that the business 
had been worked at a great loss. 

As to the omission to place any value on 
the damaged gcods, it has been already-stated 
that the plaintiff’s share on these was valued 
by the arbitrators at about Rs. 3,000 and 
the appellant’s pleader has not pointed ont 
that there were any 
than those referred to by the arbitrators. 
Nor is there any reliable evidence to show 
that the defendants told the plaintiff that the 
business had been worked at a loss or that 


the plaintiff acted on any such representa- ` 
It is, no doubt, a matter for observa-, 


tion. 
tion that the. goodwill has not beer valued. 
But the plaintiff and his advisers knew of 
the omission at. the time. The submission 
to arbitration in writing was made with that 
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knowledge and-the plaintiff chose to -accept 
the’ settlement with that knowledge and 
received payments under it for 18 months. 
He was quite -competent to look after his 
own affairs, and itis not now open to him 
to contest its validity on that ground. With 
reference to undervaluation and bad debts, 
it was-strongly pressed upon us, that the 
learned Judge shut out the evidence intended 
to prove the plaintiff’s contentions in regard 
to them. With reference to the valuation 
of the goods the arrangement was that the 
plaintiff, who apparently had some‘intention ` 
of himself opening ashop, should be entitled 
to take for himself any goods which were 
not properly valued by the defendants, and 
the plaintiff had the same facilities for valuing 
them as the defendants, with whom, 80 
far as this valuation. was concerned, he was 
certainly dealing at arm’s length. In these 
circumstances we are of opinion that there 
is no foundation for the contention that the 
plaintif is now entitled to claim are-valuation. 
Itis clear from Cannau Chetty’s evidence 
that the plaintiff’s interests were carefully 
looked after, and that he and the plaintiff 
were fully aware of the so-called under- 
valuation. There was no misrepresentation 
nor did the plaintiff act upon any statement 
by the defendant. Exhibit 10 shows that 
almost all the objections, if not all, that are 
now raised were then taken, and it was, 
therefore, with full knowledge of the facts 
that the plaintiff finally accepted the settle- 
ment proposed. He cannot, therefore, be 
allowed to re-open the settlement on this 
ground, nor was he prejudiced by the. 
exclusion, ifany, of evidence at the trial 
with regard tothe valuation of the goods. 
Tt was also urged upon us that the accounts 
would show that in the stock-taking during 
the previous year, the invoice price was 
accepted for the purpose .of valuation. The 
deed of partnership does not require the 
acceptance of that price in valuing the share 
of a retiring partner or of the representative 
of a deceased partner, and its adoption for 
one purpose does not show ‘that the same 
mode of valuation must be adopted for other 
purposes. On the other hand it is obvious 
that a valuation for the purpose of paying 
a partner the value of his share in cash, 
would -be likely to be on a lower scale than 
the biennial valuation contemplated by the 
partnership deed,- It was also open “to, the 
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plaintiff not to- insist upon a -valuation on 
the same basis as the biennial valuation and 
there can be no doubt that Cannan Chetty, 
who was- a party to the ‘stock-taking on the 
three-previous occasions knew thata different 
method was, pursuedin 1904. He must have 
told this to the plaintiff who, therefore, ac- 
cepted the award with that knowledge. 
Another contention urged before usis that 
the plaintiff relied upon the representation 
made by the defendants -to the- arbitrators 


that the “cost of goods sold .for cash and’ 


on credit sales from 5th July 1904 to 10th 
September’ 1904:-inclusive’”’ was Rs. 5,706 
while the- accounts filed in Court, slowed 
that the goods were sold for Rs. -21,859-3-9. 


It was urged on the plaintiff's behalf that - 
on -objection being taken -by him -Mr.- 


Krishnasami Chetty in.Exhibit 22, directed 
the defendants to submit an Apeount of goods 
sold and used after the 5th July, and this 
entry: of Rs. 5,706-in Exhibit 23, was put 
forward as the value of:thase goods and was 
accepted. as such by «the plaintiff. The 
discrepancy ‘between Rs. 5,706 and the sale 
price. of the goods was aafioicntty striking to 
require explanation. We, accordingly, ‘took 
- further.evidencé in appeal-in regard to this 
matter. Mr. ‘Krishnasami Chetty swears 
that: he and Narasimhaloo the other arbitrator 
considered the question of the plaintiff's right 
in regard to the goods sold after the 4th 
J uly and they arrived at-the conclusion that ° 


the right thing was to give the plaintiff. 


eredit only on the basis of the cost price 


(i.e, invoice :price) ‘of the articles sold and 
/ not on the basis of the sale price which, 


of 
course, is very- much larger, and he has 
given, in his evidence, "some of the reasons 
which influenced them. In cross-examina- 
tion it was attempted to show that those 


_ reasons were not ‘satisfactory. | We have, for 


_ Mr. - 


the purpose of deciding this question nothing 
to do with the sonndness of those reasons. 
‘Krishnasami Chetty directed the 


- defendants to prepare the account on a 
‘ ,certain-basis, and Exhibit 23 was so prepared. 


“This evidence exonerates the defendants of 


all suspicion of frand in connection with 
this part of the valuation. ; It also disproves 
‘the saggestion, based on the vernacular 
term used- in’ Exhibit 23A, that the | 
defendants intended the entry in Exhibit 23 
to be understood: .as giving the sale price, not 


the cost price. [tis true that Mr. Krishnasami 


ot 
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Ohetty . admits that the plaintiff may not- 
have been present when these'instructions were 
given to the defendants. But he says that 
when this matter was discussed afterwards, 
all the parties were present and he had no 


~ doubt from the plaintiff's conduct that he 


was well aware of the true facts. The plain- 
tif was given Exhibit:23. Narasimhaloo the 
other arbitrator, who took part in settling 
that the plaintiff was to get only the cost 
-price was his relation and Mr, Krishnasami 
Ohettytswears he was in close tonch with him, 
There can, therefore, be no doubt that the 
plaintiff could not have misunderstood the 
entry in ; : Exhibit 23. His own evidence 
which -we cannot accept,’ as it is indirectly 
contradicted by Mr. Krishnasami Chetty, 
is that Exhibit 23 was not given to him at 
all. - Weare, therefore, clearly of opinion 
that he entered into the agreement with full 
knowledge of the basis on which the figures 
Rs. 5,706 were arrived at. It was then 
„contended that the statement submitted by 
the-defendants with reference to the debt 
shows ‘fraud. In Exhibit 28, the amount 
of Rs. 80,096-9-2 is shown as “good debts,” . 
‘Rs. 42, 6129-11 as “doubtful” and 
Re. 56,226:6-9 as “bad.” The evidence as to 
‘the date of the submission of Exhibit 23 to 
‘the arbitrators is not clear. -But- it must 
‘have been later than the 8th November, 
thedate of Exhibit 9. The plaintiff’s pleader 
‘has submitted a statement from which it 
appears that ont of the debts shown 
as bad, ‘a sum of ‘Rs. 916:2-0 at least 
was. collected before the 8th November 
and similarly a sum of Rs. 3,393-3-7 at least 
of the’so-called doubtful debts was collected. 
With reference to this Mr. Krishnasami 
Chetty’s evidence (which we accept) is to 
this effect. When he received this Exhibit 
23, he delivered it to the plaintiff to state his 
ab igelan to it, if any. If the plaintiff had 
“been an A N man, he (the arbitrator) 
would have probably gone into the “accounts 
- himself but in this case he did not think it 
necessary to do anything beyond calling upon 
the plaintiff to-raise objections to the account. 
‘He knew thatthe plaintifs father had a list 
of debts prepared in his life-time and he 
believed that the plaintiff had this list. 
Narasimhaloo Chetty, the other arbitrator, 
also told him so. The plaintiff and Nar- 
simhaloo, who were related toeach other, were 
in’ frequent ‘consultation ‘about: this matter 
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| and in these circumstances when the plaintiff 


having kept Hxbibit 23 for about a fortnight 
accepted the statement and said he was quite 
satisfied with it, he (Krishnasami Chetty) 
felt that any -enquiry was unnecessary. If 
the plaintiff had raised any objection he would 
have enquired into it. 
says thatif he had known that any debts had 
‘been collected, he would not have allowed. 
“them to appear in‘the list, of bad and doubtfal 
debts. Now Exhibit 23 isonly arepresentation 
by the defendants that the debts due to the 
firm should in their opinion be classified as 
‘Theré “is no list of separate 
debts in Exhibit 23 bat only the total of debts 
under eich of the heads “ good,” “bad”, 

and “ doubtful ”, and it is incredible that 
the plaintiff and his advisers (Uoorathalwar 
Chetty and ~Cannan Chetty would- have 
_ accepted that statement without investigation. 

~ The plaintiff admits that he had some extracts 


_or copies: of the account books of the fim 


with him which enabled him with the help of 
others to find ont, long after the release, that 
he was enttfled to s sum far in excess of the 
amount allowed to him, and that the defen: 
damba had been guilty of | frand. -This confirms 
the evidence of.Mr. Krishnasami™ Chetty that 
he “had his father’s papers concerning the 
firm and ample means of checking any account 
that was perpared by the defendants. When 
-he had the means of detecting any inaccuracy 


_ or frand practised on him, it is -impossible to 
| believe that ‘he did not avail- himself of it. 


-There is no evidence that he wanted any 


further information which was-refused. It. 
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we 


~ the-circumstances, bound to disclose it to the i 


arbitrators, and the plaintiff, the representative 
of. the deceased partner. The question then- 
is what-is the relief to which the plaintiff is 


entitled, If there had been any intention to 


deceive the plaintiff, and the -plaintiff had 
been defrauded, then thé entire account would . 
have to -be re-opened. Bat the facts do not ` 
show any fraud of that kind. The.clerk-who. 

prepared the accounts -is dead; Some of the 
debts collected have been brought into the.” 
account. Seetharam Chetty says that hè 
gave directions in ‘September to, prepare a , 
correct list, and- hè .delivered the list so 


prepared, The heading of Exhibit 28lis that 
it was made up to the 4th July 1904 and itis 


probable that a classification was‘made of the - 


- debts as they appeared in-the list made before ` 
that date, with such further entries of ‘the 


debts collected as were within the. knowledge 
of the clerk who prepared thé list, At any 
rate there is clearly no evidence of any inteni 
tion to defraud. The proved facts rebut any ~ 
such inference. It is not a case in, which the 


‘agreement must be upheld’ or set saide in its 


eutirety. The consent of the plaintiff to the 
other items of thesettlement wasndt dependent - - 
upon any conclusion that might be arrived ab 


“about the debts, and there is no reagon alleged - 


why he should not beheld bound by. the 
arrangement so far as the other debts are ~ 
concerned. If the collection of these debts had 


“ been brought to his notices or the- notice. of 


the arbitrators, it would only have resulted in 
these debts being placed in the category of 
good debts. He is,- -therefore, only entitled to, 


„seems clea that he and-his advisers must 
- have satisfied themselves from an examination. 
of their own accounts and further inquiries, 


‘be restored to.the position he would have x 
occupied before he accepted this classification, N 
. We shall accordingly direct the defendants ~ ` 


~ 


E not to have given credit to the plaintiff for | 


. “that the defendants’ list might be accepted. 
Otherwise there is no explanation forthcoming 
‘-of the plamtiff’s conduct in informing Mr. 


‘Krishnasami Chetty that he was satisfied. 
..But -he wak entitled to insist - upon the 
defendants, making a true “statement, and 


the ‘defendants were not justified i in entering- 


| debts as bad or doubtful when they had been 


already collected. Seetharam- Chetty (lst | 


dafendant) now admits thatit was wrong 


‘his share ef the debts collected. The debts’ 
collected after the 4th J nly would-not appear 
in the accounts before that date which were 


-all that the plaintiff had. The defendants 


“alone. had that information, They were, ih, 


w 


to filea statement of the debts collected after 
the 4th July within 14 daya. The defendants, | 
will furnish the plaintiff’s. pleader with a. 
copy and the plaintiff will be allowed 14 days 
from that date to surcharge and. falsify. As 
to the date of the submission of Exhibit 28, 
the evidence is not clear: Seetharam Chetty 


stated on the-first occasion that it wasin `. 
“December : 


when examined before us, he 
said it was about the 9th November, There- 
is no. dochmentary evidence about the date 
nnd as Seetharam Chetty only trusts to his 
memory and he has given. ‘different dutes, we- 
shall direct -him to give the list ‘of debta 


collected before the date ‘of release. 


Tt is also contended Hotere ng. ka fop 
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‘two debts shown as bad debts a mortgage 
‘instrument for Rs. 


7,235 was taken on the 
16th November, 1904 and if is contended 
that this algo should be treated as a good debt. 
‘But there is nothing to show that in the true 
opinion. of the defendants the debt was not, 
and is not still a bad debt. The, ioral on. 
that nothing has been paid towards principal 
or interest for over. ten years, is not denied 
and there is no evidence to show that it is gaod 
‘debt or that the defendants must have believed 
itto be a gooddebt. Thereisalso no evidence 
that the plaintiff was not giyen credit for the 


. goods sold between the lat and 4th July. 


‘On behalf of the respondent, it is contend- 
ed thatthe suit is not maintainable, as there 
is a binding award. Paragraphs 21 and 22 
of the. deed of partnership provided that 
disputes should be referred to arbitration. In 
this case, ag already pointed ont there was 
also a written submission to arbitration, but 
there was no written award. Section 11 of 
Act IK of 1899 requires that the awardshould 


` be. signed and filed. - The arbitrators . are. 


“bound at the request of any. party, to file the 
award or a copy thereof in Court and such an 
award unless itis set aside or rémitted for 
reconsideration becomes enforceable asif it 
were a decree of Court. The writing and 
signing of an award is not, therefore, a 
formality that may be dispensed with by the 
parties. It stands in this respect on the same 
footing as adecree. We are, therefore, of 
opinion that,the plaintiff’s claim is “not barred 
by any award. 

The plaintiff is- entitled to a sum of 
Ra. 1,144-5-9 according to the statement now 
filed in pursusncetoour order with interest at 
9 percent, from the date of the promissory-note. 
Mr. Ramachandra Aiyar further claims pay- 
ment of the amount due under the promissory- 
note, The defendants do not deny their liablity 
to pay and they submit they have been always 
ready .and willing to pay, but they contend 


- that no decree for the same should be- passed 


in this suit and we think they are right. 


As to costa, the plaintiff must pay the 


defendants’ costs inthe lower Court‘and we 
are nol prepared to interfere with the learned 
Judge’s order on that point. But in the 
circanistances of the case we direct each party 
` to bear his own costs i in appeal, 


` Appeal accepted. 


- MADRAS HIGH COURT. 
ORIGINAL SIDE CIvIL Appeat No. 24 or 190). 
January 19, 1910. 

Present: Sir Arnold White, Kr., Chief Justice 
and Mr. Justice Krishnaswami Aiyar.- 

P; CHENGALVARAYA MUDALY— 
APPELLANT 
versus 


Tax OFFI OTAL ASSIGNEE or MADRAS 


AND OTHBRS—— RESPONDENTS. 

Indian Insolvency Act (11 and 12 Viet. O. 21), s. 89 
—B8et off as against amounts due to insolvent—Set-off 
to be determined at date of vesting order—Presidency 
Small Cause Courts Act (XV of 1882), s.70—Referznce 
to High Court —Depostt of decree amount subject to the 
opinion of the High QOourt—Payment of amount to 
Official Assignee— Whether that amount can be set-off ax 
against debt due to tnsolvent—Lnglish Bankruptcy Act 
(46 and 47 Yc. O. 52) of 1888—Unliquidated 
damages~—Set-off. 

Money deposited into Oourt by a judgment-debtor 
under section 70 of the Presidency Small Cause Courts 
Aot, pending a reference to the High Court, does not 
become the property of the decree-holder, 

Mothiar Mira Taragan v. Ahamaiti Ahmad Pellai, 
29 M. 282, Dal Singh v. Pitam Singh, 25 <A. 179, 
Prosunnanath Mookerjee v. Benode Ram Sem, 18 W. B 
29 and Fatima Khatoon Ohowdrain v. Mahomed Jan. 
Chowdhry, 12 M. J. A. 65; 1 B. L. R. (P. C.) 21; 10 
W. R. (P. C) 21; referred to. 

Where the dacree-holders i in & Small Cause guit, in 
which the amount was deposited as aforasaid, became 


« 


Insolventa and a vesting order was made, ‘and the 


judgment-debtor filed a suit before the vesting order, 


‘against the insolvents for money due to him and 


obtained a decree after the vesting order: 

Held, that under section 39 of the Insolvency Acta 
set-off was allowable to the decree-holder as against 
the amount deposited by him into Court as jadgment- 
‘debtor and that his right to set-off was not affected 
by the fact that the money deposited by him was paid 
over to the Official Assignee after judgment was had 
against the insolventa. 

The time at which the right of set-off is to be 
determined is the date of the vesting order. 

Eberle’s Hotels and Restaurant Co. v, Jonas, 18 Q. B. 
D. 459 at p. 470; 85 W. R. 467;66 L. J. Q B. 278; 
‘Palmer v. Day and Sons, (1895),2 Q. B. 618 at p. 
622; 64 L. J.; Q. B. 807; 15 R. 628; 44 W. R. 14; 
2 Manson 886, referred to. 

Per “‘Krishnaswams Aiyar, J. 

English law is that unliquidated damages due by 
the estate of the insolvent by rensun of a contract or 
promise are capable of being set-off against a debt 


‘or demand due to his estate. 


Unliquidated damages can be set off under section 
38 of the English Bankruptcy Act of 1883. 
Unliquidated damages may be proved against the 


- Insolvent’s estate also under section 89 of the Indian 


Insolvency Act, read with section 40. 

Rose v. Hart, 28m. L. O. 208, Bell v. Carey, 19 L 
J. O. P. 103; 80. B: 887; Makenham v. Orow, 15 O. B. 
N. S. 847; Booth v. Hutchinson, 15 Eq. 30, 42 L. J. 
Ch. 492; 27 L.T. 600; 21 W. R. 116; Pent v. ‘Jones, 80. 
B. D. 147; 80 W. R. 433; 51 L. J. Q. B. 128; Hersey 
Rteet and Iron Oo, Y. Naylor Benson and Qo., 9-A. C, 
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CHENGALVARAYA MUDALY V. OFFICIAL ASSIGNRE OF MADRAS, 


484, 511 J. Q. B. 76; 1 Q. B.D. 448; 47 L. T. 369; 
81 W. R. 80; 53 L. J Q. 497; 51 L. T 637; 82 W. B. 
989; Jack v. Kipping, 9 Q. B. D. 118; 51 L. J. Q. 483; 
48 L. T..189; 80 W. B 441, Inre Vardalaca Chari, 2 M, 
15, In the matter of Omertaloll Den; 13 B. L. B. App. 
2, "referred to. 

Appeal against the Order of the Insolvency 
Commissioner in Petition No. 267 of 1908, 
dated the 5th day of April, 1909, in the 
matter of C. P. Namberumall Chetty and 
C. P. Veeraraghavula Chetty, adjudicated 
insolvents. 

Mr. Branson, for the Appellant. 

Mr. Ramanath Shenar, for the Respondert, 

Judgment. 


White, C, J.—We have had KAG A 


culty in getting at the facts in this case, 
but as I understand them and so far as they 
are material to the question we have to 
decide, they are these. 

_ In August 1906 the ingolvents entered into a 
contract with the appellant that he was to do 
certain shipping work for them for two years 
certain, that he was to receive an advance of 
Rs. 2, 006 for which he was to execute two, 
.promissory-notes in favour of the insolvents, 
and that the notes were tobe met out of the 
‘amounts due to the appellant under his 
‘agreement. The advance was received. and 
the.notes were executed 


Suits were brought against the appellant: 


on the promissory-notes. He set up the 
‘agreement of August 1906 by way of 
defence. Two decrees were obtained against 
the appellant on the notes in the Small Canse 
Court, one in Suit No. 11 and the other in 
Suit No. 12. -Thè appellant asked for a 

reference under section 69 of the Small Cause 
Couris Act in Suit No. 11 and paid into 
Court under section 70 of the Act Rs. 1,060, 
the amount of the judgment and costs, The 
‘High Court declined to express an opinion 
and in August 1908 the contingent judgment 
in Suit No. 11 was made final and there was 
a final decree against the appellant in Suit 
No. 12. 

On November 30th, 1908, the appellant 
| being the petitioning creditor, the vesting 
order was made in respect of the estate of the 
insolvents. 

On April 2nd, 1909, t.e., aiie the vesting 
order, the money hich had been paid into 
Court by the appellant in Suit No. 11 was 
paid ont to Oficial Assignee. 

Pending the reference to the High Court 
in Suit No. 11, and before the adjudication 


him on the promissory-notes. 


the appellant ‘brought a suit against the 
insolvents on the agreement of Angust 19086, 
He recovered judgment for Rs, 4,000 and odd 
on February 12th, 1909. 


The appellant applied to the Insolvency 


‘Commissioner for an order that the sum of 


Rs. 4,000 and odd for whichhe had instituted 
his suit before the vesting order, and for 


“whioh he had recovered judgment dated after 


the vesting order, should be set off against the 
amounts of the two decrees obtained against 
The “learned 
Commissioner allowed the judgment for 
Rs. 4, 000 to be set off as against the decree 
in Suit No. 12. He disallowed the set off as 
regards the decree in Suit No. ll on the 
ground that the Official Assignee had 
obtaind an order for the payment out to him 
of the amount of this’ decree and .the money 
had been paid to him and there was nothing 
to set off. Here, with all respect, I think 
the learned Commissioner was wrong. For 
the purpose of section 39 of the Insolvency 
Act the line is to be drawn at the date of the 
vesting order. Atthe date of the vesting 
order, the insolvents had, no doubt, obtained 
a final decree in Suit No. 11 against the 
appellant, but the decree was, at that date, 
unsatisfied in the same way as the decree in 
Snit No, 12 was unsatisfied since the money 
in Court, which had been paid in by way of 
security in Suit No. 11 under section 70 of 
the Small Cause Courts Act, was, in my 
opinion, at the date of the vesting order the 


appellant’s money. For the purposes of the 


question before us I do not think any disting- 
tion can be drawn between the two Small 
Caise Court decrees. : 


A point was taken by the Official Assignee 
that assaming there had been mutual 
dealings between the appellants and the 
insolvents within the meaning.of section 38 
of the English Act of -1883 this was not a 
case of mutual credit within the meaning of 
section 39 of the Indian Act. There ig 
nothing in the judgment of the learned Oom- 
misgioner to show that this contention was 
raised before him. It is clear that, if it is 
well founded, thereis no right of set off as 
regards the decree in Suit No. 12. The 
learned Commissioner has held that there is 
this right of set off and the Official Assignee 
has not appealed. In these circumstances I 
do not feel called upon to discuss the queg- - 
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OHENGALVARYA MUDALY v. OFFICIAL ASSIGNEE OF' MADHAS; 


tiom 1 think. the appellant is‘ entitled to a 
set off as against both the Small Oanse Conrt 
decrees, that ‘the order of the learned Com- 
missioner ‘should be modified accordingly 
and that the appellant should have his costs 
here and in the Insolvency Court. 
Krishnaswami Aiyer, J—Tho petitioning 
creditor appeals against an order of the 
” learned Commissioner in insolvency in so far 
as he refused to allow a set off. There were 
two' decrees of the Presidency Small Cause 
Court obtained againstthe petitioner. The first 
decree was passed in December 1907 contingent 
upon thé view of the High Court ona ques- 
tion ‘stated by the Chief Judge. The 
petitioner deposited ih Court the amount of 
the decree and costs under section 70 of the 
Small Cause Courts Act. The High Court 
having refused to give any opinion the decree 
was madé absolute on the 3rd August 1908. 
A’ decree was passed fora similar sum in’ 
another: Small Cause suit.against the 
patitioner on thé same date virtually i in favour” 
ofthe insolvents. Upon the ‘application of 
the petitioner the decree-holders in the Small 
Cause suits were adjudicated insolvents and 


a vesting order was made on the 30th Novem- - 


ber 1908. The petitioner had on’ that date a 


claim against, the insolvents for certain sums - 
due to him for work done on behalf of the in-’ 


solvents; and for damages in respect of alleg-, 
ed breaches of contract by the insolvents. The 
learned Commissioner has allowed ‘the-set off 
„in ‘respect ‘of one of the Small- ‘Cause decrees 
against the claim of the petitioner which since 
‘matured into a decree of this Court in O. 8. 
“No. 4 of 1908 on the 12th February 
“1909... But he'has refused to set off the other 
decree. I am unable to agree with the 
reasons for this decision: Theonly difference 
between the two Small Cause decrees lies in 
the cirenmstance that the amount of one 
decree was in deposit and was paid over to 
` the Official-Assignee on the 2nd April 1909, 
and in the case of the other, execution- his 
still to be-taken’ out. The petitioner gave 
notice-of motion on the 16th of “March 1909 
_ and it was during the pendency of his applica- 
. tion that the, Small Cause Court ordered 
payment of tho money. in deposit. We are 
informed that ‘the order for payment by the’ 


Small Cause Court was on the understanding - 


-that-it was subject to the order of the- Com- 
missioner -in Insolvency- on the ‘notice’ of 
motion. - There i is- nothing “on the record to 


` 4 


support this statement. But there is no doubt 
that the Small Cause Court was apprised of 
the application to the Commissioner in Insol- 
vency for the set off. If section 39 of the 
Insolvency Act applies, no distinction can be 
made between the two Small Cause decrees. 
The payment by the:Small Cause Judge ` 
pending the application to the Insolvency 
Court, would clearly be illegal and the Official 


‘Assignee would be liable to reftind the amount 
‘received by him to be set off against the 


decree to which the. insolverts’ estate was 
liable. . It is well settled that the time at 
“which the right of set off is to be determined 
is the date of the vesting order. See Eberle's 
Hotels and Restaurant Company v. Jonas(1) and 
also Palmer v. Day and Sons (2). In this view it 
would follow that if the case be‘one of mutual 
credit as contemplated by section 39 of tha 
Indian Insolvency Act, the order of the learned 
Commissioner would be liable to be cancelled. 
I cannot attach any force to the contention of 
Mr. Branson ‘that money deposited under section 
70 of the Presidency Small Cause Court Act 
bécame the money of the decree-holdera—the 
insolvents—-and that, therefore, at the date of 
the Insolvency there was no money due to tha 
insolvents’ estate from the petitioning creditor 
in respect of one of the Small Cause dearees to 


“be set off against’ the claim of the petitioning 


creditor. There is nothing in thelanguage of 
that section, to convert the money paid into 
Court by the’ judgment-debtor pending the 
reference to the High Court, in tothe money of 
thé decree-holder. The Sadam T 18 
required to give security as a condition of the 
reference or to pay the money into Court 
instead of, giving security. The cases to 
which reference was made by Mr. Ramanath 
Shenai aré authority, if any were needed, 
(although they, were decided on analogous 


- provisions of the law as to payment into 


Court), for the position that a mere payment 
into Court, by the judgment-debtor under 
section 70, has not the effect of making the 
money so paid, the property of the decree- 
holder, see Mothtar Mira Taragan v. Ahamatiz 
Ahmed Pillai(3), Dal Singh v. Pitam Singh(4), . 
Prosunnonath Mookerjee v., Binode Ram 


(1) 18 Q. B. D. 489 at p. 470; 85 W. R. 467; 56 L. J. 
B. 278. 


B (1805) 2 Q. B. 618'at p. 622, 64 L T. Q. B. 807 
15 R. 628; 44 W. R. 14,3 Mansan 888. 

o - 

(4) 25 A. 179. 
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KAXDASAMI MANNAYAN v. RAJAGOPALASAMI. 
Sein’ (5) and Fatima Khatoon Ohowdrain v. 


Mahomed Jan Chowdry (6). l 
A new-contention has, however, been raised 


| that the petitioning creditor's claim on the- 


30th of November, 1908, in excess of a sum of 


| Rs. 600 and odd was for unliquidated damages - 
_ for breaches of contract by thé insolveuts. 


An examination of the- plaint in O. S. No. 4 


of 1908 on the file of this Court shows that- 
“this was 80. 


The question is whether a claim 
for unliquidated-damages falls within the 


`> language of section 39 which enables mutual 


. to mutual credits -in the Bankuptoy , Acts ` 
- before 1861, Bell v. Oarey (8). Section 153 of | 


“debt or demand due to his éstate- 
Makeham v. Orow (9). The provision as to- 
‘mutual’ dealings was 


credits to be set off. This provision corre- 
sponds to section 38 of the English Bankruptey 
Act of 1883, but is more restricted in scope. 
While section 39 of the Indian Insolvency Act 


-is confined to mutual credits, section 33 of the | 
English Act of 1883 extends the rule of set. 
off to all mutual dealings. It is true that - 


mutual credit is a. wider term than mutual 
debt. See Rose v. Hart (7). But itis not-as 
wide as mutual dealings.- .The claim for unli- 
quidated damages by or against the insolvent’s 
estate cannot beset off under the provision as 


the- Act of 1861 for the first time provides for 
the proof in respect of unliquidated, damages. 
This is re-enacted in section 37 of the Bank- 


ruptey Aot of 1883. The 17lst section.of the | 
statuto 12 andi3Victoria, Chapter 106, enabled 
every debt, or.demand-~ provable against the 


estate of the bankrupt to be’ set off. Since 


1851 the law in England is settled that un- _ 


liquidated damages due by the estate of the 


insolvent by reagon‘of a contract or ‘promise, ` 


are capable of being - set off eae a 
ee 


introduced into the 
statute of 1869 and has been re-enacted in 
section 33 of tha Act of 1833. -There is no 


' doubt that-unliquidated damages can be set off 
‘under this section. Claims for rent and- 


damages for non-completion -of buildings, 


5) 13 W. B. 29.- l 
. 0 23 M. L A. 65,1 B. L. B21 (P.O); 10 W. R. 
Eor 1. ©. 293. et 
` 7) JU. ; z 
= (8) 19 L. J. O. P. 103; 8 O. B. 887. 
(0) 15-0. B. N. s. 847. ae : | 
(10) 18 Eq. 80; 42 L. J. Oh, 493; 27. Le T. 600; 21 
wW É 3 one Š A $ , - - 
B. D. 147; 30 W. R. 433, öl L. J. Q Bo 


(11) 8 Q. 
188. . 
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and Qo. (12), for price of goods and -damages 
for misrepresentation -in ‘the 


1 
uf 
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+ 
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` Mersey Steol and T ron Oompany v. Naylor Benzon ` 


t , contract, ; 
‘ Jack vw. Kipping (13), have been thus seb off” - 


under the English Act. Although if section . 


39 as to mutual credits stood alone,‘the set off - 
claimed in this cage, except as to Rs. 600 and | 


odd, would nct be allowable, section 40 of the 
Indian Act makes the _ provisions “of ‘other 
statutes hereatter to be passed " as to proof of - 


‘debts, dnes and claims applicable, subject to 


the like deductions and conditions as in the `- 


said statutes are set forth or prescribed. Bee 
In re Vardalaca Charai (14). Untiqni-. 


‘dated damages, -therefora, may ba proved 
against the insolvents’ estate. In the -matter . 


of Omertololl Daw (15). And as section 88 of 


the Hnglish Act of 1883 provides that there = l 


shal be a set off in respect of the mutual 
dealings, t. e., that the sum due from tha one 


‘party shall be set offagainst any sum due by 


the other party and the balance of the amount, - 
and no more shall be claimed or paid on either 
side, the damages claimed against the insol- 

vents’ estate in this case-must be subject to 
this deduction of the amounts due to that: 
estate, by the petitioning creditor. 


" 


+ 


I wonld, ' 
therefore modify the ordér of the learned - 


+ 


Commissioner and allow the whole ‘set off . 


claimed. The'appellant will have his costa here. 
and itt the Court below. E 


Tae Carer Jostiog.—l do not dissent. from 


the grounds on which my learnéd brother 


t a 


bases his judgment, bat I prefer to base my - 
_jJudgment-on the ground stated by m3. ita 


wae 


; Appeal allowed.~ ~ 
(12) PA. 0. 434; 51 L. J. Q. B. 576; 1 Q. Bi D. 643; 5, 


47 L. T. 389; 81 W.R. 80; 63'L. J. Q. 497; 61 L. Te 


-637; 32 W. R. 989. ` |. 


- (18) 9Q. B. D. 113; 61 L. J. Q B. 433; 43 L, T. 109; 
30 W. BR 441. A 
15) 18 B.-L. R. App. pv 2. 
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MADRAS HIGH COURT. 


Booth v. Hutchinson(L@)for price of goods and 5 ‘Suconp Oivi Arrrat No. 144 or 1908: 


- damages for non-delivery, Peat v. Jones (11) 


April 7, 1909. — 


X 
N 
N 


cr 3 M. 15. 7 3 ar 4 g 


Presené:—~Mir. Jastice Benson and Mr. Justice - 


Miller. > eoo 
KANDASAMI MANNAVAN—ApPPELLANT 


COTELE 


RAJAGOPALASAMI THEVAN AND OTHERS 


— RESPONDENTS. 


Hindu Law—Alienation—Sale by widow to satisfy | 


a barred debt due from her husband—Necassity —Right 
of voverstoners to, question the sale, oo eae 


~ 


ce 


a 
=- 


Vol. yJ 


ARMAN GAZI b. KRISHNA CHANDRA NANDI. 


Where a Hindu widow sells her husband's property 
bona fide in satisfaction of a debt due by him and the 
gale is otherwise such ‘that, had the debt not been 
“barred, it cond be upheld under thé Hindu Law as 
a sale for ‘proper purposes, the mere fact that the 
debt is irrecoverable in consequence of the law of 


limitation will not of itself make the sale voidable | 


by the reversioners. 
j Kondappa v. Subba, 13 M. 189, walan to. 


Second ‘appeal against the decree of the 


District Court of Tanjore, in Appeal Suit No. 


138 of 1907, presented against the decree of 
the Court of the District Munsif of- Tanjore, 
in Original Suit No., 521- of 1905. 

J udgment.—the District Judge-has 
decided the case on one point only. holding 
- that the debt, to’satisfy which the sale was 
ostensibly executed, was barred by limitation. 
He decided thatthe transfer was not made 
for purposes which by the Hindn law would 
justify it. We agree with him thab the debt 
was barted by limitation, but it does not 
follow that it was nota debt which the debtor’s 
widow might properli satisfy by thealienation 
of her hushand’s estate| videKordappa v. Subba 
(1).] If the sale was a bona fide satisfaction of a 


debt due by the vendor's husband and -was . 


‘otherwise such that, had the debt not been 
` barred, it coùld be upheld under the Hindu 


law as à sale for proper pnrposes, the mere 4 


fact that the debt is irrecoverable in conse- 
quence of the law of limitation, will not of itself 
make ‘the sale voidable by the ‘reversioners. 

We must, in these circumstances, ask the 
2 District Judge for a finding on the second 


issue on the evidence on record i in the light of i 


the above remarks. - 
{We are informed that no E TE any 


Aonger- arises for decision on thefirst and third l 


/ 1sgues. 
The finding aboni “be returned within 
four weeks after the re-opening of the ‘District 
“-Court. Seven days. will be ars for filing 
objectiona thereafter. 
f ; . 
oa - Oase- remanded. 
Ga) 13 M. 189. a a a e 
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ea bates HIGH COURT. 
“SEcOND Crvin Appran No, 2479 or 1907. 
. ‘* February I, 1910. 
` Present:—Mr. skies ‘Woodroffe. 
ARMAN GAZI AND OTHBRS— DEFENDANTS 
— ÅPPELLANTS 


i | ` versus 


KRISHNA CHANDRA “NANDI~. _ 


a PLAINTIFF— RESPONDENT, 

: Bengal Tenancy Act (VIII of 1885} Sch. IT, art. B— 
Limitation, apecral—Ouster—Settloment, colourable and 
sham, - 

In order to bind the tenant by a short period of 
limitation of two years -under art. 3 of Sch. II of 
the Bengal Tenancy Act, it must be strictly shown 


- that the ouster is an ouster by the landlord andknown 


to.the tenant as such. 
Therefore, where the. ouster was by an alleged 


- gottlement from the landlord which is found to be a 


colourable and sham transaction, ihe tenant suing 
for recovery of his holding will not be bound by the 
special limitation. 

Loke Nath Gope v. Petambar-Ghose, 3 o. W. N. 215 ab 


P. 217, referred to, 


Appeal from the decree of the Additional 
Sub-J udge of Khulna, dated August 23, 1907, 


' reversing thatof the Additional Munsif of 


Khulna, dated July 26, 1906. 

Babu Gunoda Charan Sen, for the ia: 
lant. 

Babus Bodo Nath Dutt and Tarini Das 
Banerjee, for the the Respondent. 

Judgment.—This was a suib for re- 


‘ covery of possession of certain plots of land. 


The suit was dismissed by the Munsif who 
found that the plaintiff had no right, that his 
allegation of dispossession was false and that 
his claim was barred by limitation. That 
decision was reversed on appeal. 

The two points that have been urged before 


-me by the learned pleader who appears for 


the appellant, are these: The frst and most im- 
portant one is, whether the suit is barred. The 
dispossession alleged in the plaint took place 
in 1808 (corresponding with 1901) and the 


_ suit was not brought until the close of 1905. 


and it is contended that. the special law of 


` limitation of two years enacted by article 3 


of the second Schedule to the Bengal Tenancy 


_ Act,is applicable. That provision states that a 


guit to recover possession of land claimed by 
the plaintiff asan occupancy raytat (for the 
suit is governed by the law in force prior to 
the amendment of that article) must be 
brought within a period of two years from 
the date of dispossession. In support of his 
argument the learned pleader for the appel- 


lantrreferred me to a number of cases reported 


= - 


~ 


a 


+ ` 2 "a ‘im 
amt 5 tos ' ree »t | ‘ g : ee A 4 kh 
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puLARI v. MULCHAND. ` aera 


in Ohintaniont Sahu. Upéndiit Nath Sarnokar 
(1); and Bheka-Singh v: Nakchhed Singh . (2), 
Rakhit Mahanta v. Puddo Bauri (8) and 
Aminuddin Munshi-v. Ulfatunnissa Bibi (4) 
These cases are relied upon to show that. the 
dispossession of the plaintiff-was made by the 
‘ defendants-appellants acting under a settle- 
ment which they had-obtained from either 
the plaintiff landlord, Tilok- Dass ‘or~ his 
heirs. I put the matter’ in the alternative 
bacause.the case ..a8;originally. made ,was 
that the defendants-appellants gotb the lands 
from Tilok Dass. For the respondents, reliance 
-has beet placed. ona Full Bench decision in 
‘Ramijulla.v. Ishab * Dhali’ (5) and the 
decision . reported in, Loke ? Nath Gope 
-y. ‘Petambar Ghose (6). In order to see 
whether this article,is applicable,’ one ¿must ` 
‘look at the facts as found in this judgment, 
and the finding upon this pointis as follows: 
— The ‘defendants’ (that i is tosay, the appel- . 


' -Jants before me) have failed to satisfy’ me 


that they ‘got the lands. from Tilok,” so that 
the alleged tenancy from Tilok Dass is nega- 
tived... The learned Judge then goes on to 
BBY". “Tilok’s heirs may have set up the: defen- 
-dants as tenants after they failed to recover 
the lands from the Bn of: the, agar 


Teire 


oe it means thia, poke was no tenancy 
„crested by Tilok Dassin favour of the’ defen- 
dants-appellants but. there may have been a 
` colourablesnd sham settlementin whichTilok’s 
heirs’ were concerned, It-has not been .con- 
tested before me that if-that is:.the proper 
` reading“of the. judgment, the appellants have 
no case, and if that be so a passage: -in2Loke 
Nath ‘Gopé v. Petambar. Ghose(6) would appear 
to bein point, wherethe learned Judgesays On 
-the other hand if the settlement was- -merely 
a colourable one and not made in reality then, 


kad 


| grotndfor supposing ‘that that would affect 
“the title of the defendants:”” This appears to 


- me to bë grounded in reason, because if. it is: 


’ thotight to bind the tenant by a short period 
‘of limitation of two years, it must -bei strictly 
shown: that the ‘ouster is an ouster: iby ne 

(1) 40. -W N. 326., ni ~ e US 
_ (2) 24 C. 40. an 2 ion 
9 0. W. Ñ. 54. 7% 
4 a Ind: pe 9. LT 131; 18 ©: WEN, 108. 
: 702. : 
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- as the: Subordinate Judge -finds,. there is no 


4 


m 


landlord and. T the tenant as such.. 


Otherwise, it is obvious that the aS 


might be barred before he ever knew ib or’ 


. had the opportunity of knowing ib. I hold,: 


therefore, that- this poms fails-and the suit is 
not- barred. “| 


‘he second- point aken is: this that tlie 


lower appellate Court has granted “Khas 4 


| possession to the plaintiff, “whereas: all that 
‘he asked. for in his plaint was- possession 


through Bargadar defendant No. 6. It does ; 


not appear to me that the Court has done this. 

No doubt in the J udgment the Subordinate 
-Judge says that ' ‘the.evidence on the plain- 
tiff’s side in. respect ‘of No. 6° defendant’ 8 
possession of the lands as Bargadar under. 


the -plaintiff is ‘shaky and discrepant but- 


plaintif càn.. be. -believed ‘whén he speaks 


about possession of the lands im suit,” When, . 


however, he comes- to. des! with the appeal 
_-itself he says that the appeal is decreed with. 
‘costs. By that I understand that the’suit is 
also decreed, and „tliat the relief was given to 


the plaintiff which she -had.asked-for, and tio - 


‘more namely; aw decree for. possessoin' through. 
“his Bargadar defendant No. 6 I'think the 'con- 
‘cluding portion of the j udgment in which the 
_ Subordinate Judge says that the. plaintiff's 


~ yightto theland in suit is established arid ~ 


that he do get possession of. the land, -refers 
to the same thing; namely, that -the splaintiff 
is ‘entitled to possession through his-tenant, 
the,defendant No: 6; thatbeing the possession- 
‘which he asked for. oo ‘ be 
- The appeal; therefore, must bo diemieséa: 
swith costs, “ti , : S 
2 oy y e a Appeal ‘dismissed: 
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' ALLAHABAD HIGH COURT, 
l SBOOND | Civ. 'Apprat No. 951. oF 1908." 
“February 4, 1910.: ee 
l Ps esent: Mr. Justice Ricliards andé” 
~ "Mr. Justica Tudball, oe oo 
‘Muisammat DULARI--Pearmnire’Aopact ii 
tersus 
‘MULCHAND ‘AND OrHTRS -DEPENDANT 


“ RESPONDENTS. 
isiga Tenancy Act (IT ‘of 1901), e-' (28—Occupancy- 





i jolene 8 uccession—Hindu Law—Daughteér. 


, A’ Hindu occupancy ‘tenant . died-,.leaving,. two 
married daughters prior fo the coming into force;-of 
the Agra Tenancy Act, 14” of 1901. `.Ohe of the 


- daughter who was indigent ‘sneceeded to the holding 


and,’ died in: 1908, leaving behind her gons and a 
daughter: 


ka 
N 
A S 


\ 


Noly] : 


“AMBIKA CHARAN MANDAL v. RAM CHABAN, 


„ Jheldy that the daughter was entitled to succeed- to 
“the holding. in priority to the deceased's: sons. 


Setond ` appeal ‘from the ‘decision of the 


l ‘Additional J adge of Shahjahanpur, dated the 


10th°J uly, 1908: - 
“Mr. Galzari Lal, for’ the orane : 


Mr. Promode Behari, for t thé Respbndetits. ` 


id udgment.—The - -question ` involved 
in this appeal isa right of succession to an 
occupancy - holding. : One. Thakari died some 
‘twenty-five years agay. without. male issue 
leaving him surviving two daughters, 
Musammat Shibbo ~ and Musammat Dulari. 
Afusammat Shibbo was indigent, while 
Muaimmat Dulari: was affluent. Musammat 
Shibbo succeeded to the. holding .and it hay 
been, held -by ; the Opurt ~ below that wher 
‘succession to: the. holding. ‘was under tha 
provisions of-the Hindu, law, that. the indigent 


gister takes in priority-to ‘the afluent sister, ` 


Musrmmat Shibbo! 's Sugepssion was prior -bo 
the coming. into: force of the. present Agra 

enanby Act. : Musammat Shibbo lived until 
1998,. when she died leaving her surviving 
her.sans the defendants and: her sister Mus- 
ammat, Dalari, the plaintiff. Section 22 of the, 
Tonanoy: Act purports- to, provide for the 
devolution of an ocoupsncy holding, and if 
the estate of Musammat, Shibbo was that of a 
fall c gecupancy. tenant within the meaning of 
the Saction,, then there.is no doubt that the, 
holding would., “devolva upon: her. death, ot 
her sons.. Musimmat Dalayj, the plaintiff; 
however, contends thet a. a Shibbo had 
pnly a. daughter's s. estato that is a regtrioted, 
life- estate in, the. holding which came to an. 
end. with her death,, Tt. has been practically 


r admitted that if the “property in question, 


wers ordinary samindari-property which had - 
descended to an indigent sister in priority to: 
an afffaent-one,. the estate would, devolve on. 
the death. of the,poor sister on the rich; 


- gister in. “priority, to the poor sister’ s sons. It 


seems to us that Musammat. Dulari’ a rights, 
were acquired, on the death of ‘her father that 
ig-to say prior to the passing of. the ‘present. 
Tenancy.. Act, and ‘that, these. -rightsawera’ 
merely postponed. during,the life-time of. Mus-. 
ammat Shibbo. The present- Tenney Act does, 


not purpose it anyuway to. take away the 


rights which had already baen acquived, For 


- these reasons we ‘think that “b3th “the Courts. 


below were wrong, the: Court, of first’ instance 


in not giving . the Plaintif a. decrés.-for: the 
entire holding and the lower UN “Court 
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appellate. Court and modify : bhe 


oe ‘385 
“10; demesi the suit altogether. . We allow 


the appeal, set aside. the decree of the lower 
decreb 
of tho: -Court. of’ first; instance by 
awarding, the; plaintiff a decree for her claim 
in fall. The pe will have her oo in 
all Courts., 

Appeal cloioad: 


4 Ck nk an EN sanan, 
$ = * 


CALCUTTA HIGH COURT. ~~ 

Sacoxp Oivic Avpgat No..2379 or 1908. 

: ; Jannary 25, 1910. 
Ze | Present :— Mr. Tatts Chatterjee. 
e CHABAS-MONDAL —DAWENDANG 
»—~A PPELLANT z ' ; 
versus - 
ae CHARAN PRAMANIK A AND OTHENS— 
ni PLAINTIFFS — RESPONDENTS, 

Sarib and tenint—-Szle of occupancy holding im 
exicution of monsy decrec—-Question of tranaferabilit y of 
hnding, who can rarse—Co-ahtrer o raiyat whether 
compstezt to take ths plea. ~ ~~ 
i The raiyat whose ocoapancy “holding has been sola 
in exeoution of a money decree can raise the question 
of transferability às soon as he comes to know of tha 
exeontion proceedings taken against his holding. : 

‘Bhiram Ali v. Gopi Kunth Shaha, 24 O. 855; L0.-W. 
N. 396, Durgt’ Oharan Mindu vy Kali -Prasanna 
| Sarkar, 26 C. 727;3C. W. N. 533, rəferred to. , : 

Bat a third party cannot raise the plos against á 
porson who had purchased thé holding in eracation 
ofa décres againstthe raiyat> * 

` Basarat’ Mandal. a.» Sabulla- Mandal, 2 C.W. N. 
- COLEXIX, Ambika Nath. y. Aditya, Nath, 6 C. W. à 
624, followed, ahi 
+ Therefore, the quostion cannot be raised by & 00- 
-sharer of the tenant when the latter himself is: silent , 
and the landlord is not a party to the suit. ` 

Appeal from tha decree of the second Sub- 
J Judge of Jessore, dated J uly 7 7, 1908, modify- 
ing that of the Arst Mansif of Narail, dated: 
November 29, 1907, as 

Baba. Bipin Chandra ‘Mallick, for the Ape 
pellant: ae 

Babu Jadu Nath Kanjilal, for the Respond. 
ants., 

J: ‘adgment.—the plaintiffs purchased 
an oceupanoy holding belonging-to one Kristo, 
Das. Bairagi in execution.of a money-deoree, 
‘on the 20th J uly 1903, and’ obtained symboli- 
gal possession on the Bth Dacember 1903 but- 
when they went to, take actual possession in 
1311 they were resisted hy the. defendants, 
The defence was ‘that-the holding was not 
traiisferable according to local | ‘custom and, 
therefore, nothing had passed to the plaintiffs, 
that only 4 annas of the eens belonging to 


= 
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Kristo Das could have passed and: not the 
8 annas balonging to plaintiff and 4 annas 
balonging to Narain and that the suit’ should 
‘be dismissed as Narain the,owner of 4 annas 
was not a party.’ The Court of first instance 
held that the share of Kristo Das was only 
-4 annas, that occùpancy holdings were rob 
transferable i in the locality and nothing pass- 
~ ed to the plaintiffs and that the suit was bad 
for the non-joinder-of- the 4annas co-sharer 
and: dismissed the suib. - 

_ The learned Subordinate Judge, on TG 
has reversed--the-decree of the first Court 
holding that the question - of tr ansferability 
does not arise and the suit should’ not be 
dismissed for non-joinder ‘and in the result 
decreed the suit to the extent of 4 annas be- 
longing to Kristo Das with costs. 


- Defendant No. l-appeals and on his behalf - 


itb is ‘contended that the learned Subordizate 
Jadge has erred on both points. 
It may ‘be taken as settled law now that 


the raiyat, "whose occupancy holding has, been l 


sold in execution of a money decree, can raise 
the, question of ‘transferability as soon as he 
comes, to ‘know of the exeoution proceedings 
. taken against his. holding: It was. held in 
ve case of Bhiram Ali Sheikh Shékdar 

Gopi | Kanth Shaha,, (D, that yhen 


ho raiyat’ Opposed the possession ' ‘of the- 


auction .purchaser” of his; “holding: and the. 
latter brought a suit for possession, ‘the raiyat 
` could oppose the suit by pleading that his, 
holding was not‘ transferable.- In the case of 
~ Durga. Oharan'’ Mandal v. Kali Prasanna 
Sarkar (2), it was held . thatthe raiyat-judg- 
| ment- debtor can raise it even after sale in 
` proceedings about delivery. of - possession in 
the case coming.- - within section 344. - Civil 
Procedure.. Code... He could. necessarily- do s0 
before sale Majed Hossein:v. Raghubur . Chow- 
dhury (8),and. Gahar -Khalipa Repari-v. i Kasi. 
Muddi. (4). In the case of Shèikh Murullah v. 
- Sheikh Burùllah: (5), it was. held that if. the 
tenant knows of the execution ‘proceedings 


against his holding and. does. not object’ “he. 


cannot: afterwards raise it and the. title: ng 
| between him and the purchaser is completely’ 
vested in the purchaser. The same view’ was 
| taken ‘in. the “Case -of - Dwa ka Nath: Pak v. 


(1) 24.0. 855; LO: W. N. 39885 °- 
Bao 727; 8 0. W:N. 586. A 
. (89) 27 O. 187. SA 
_ (4), 27, ©. 415; 40. W, N. ~ i 
(8),0 0, W: N. 972, on al" 


INLIAN CASES. 


"Panda (7). 


pie “the tenant can 


‘fugto- 


+ 


Tarini Sankar. Roy (a ).. If. ithe raiyat hgs 


notice of the execution ` proceeding. and does 
not take the objection ` or if the matter, is 
faised and’ decided under section, 244 the 


‘ratyat cannot raise it as 2 defence j in a. Bepa- 
_ rate guit, 


A sale of a non-transferable occupancy 


holding is valid if the gale is held with “the” 


landlord’s consert. Ananda Dgs- Ne Butnakar 
It was held ‘in. the. Case. of 
Basarat Mandal v. Sabulla Mandal (8); “that 
the only parties entitled to raise “the. question” 
of transferability are the. landlord and the ` 
tenant and not any frospasser. In the case 


` of Sadagar Strear y. Krishna “Chandra, Nath 


(9), it was held that a person elgiming undér . 
æ settlement from the landlord could’ raise it 
against a purchaser in exécution of a rent 
decree obtained by a ‘go-sharer™ landlord. In 
thé case of Ram Gopi Aditya ‘Deb v. "Rajan - 


Sadagar (10), the learned Judges” ‘paid that- 4 


the ‘question arises both as, between, & land." 


“iiy q4” 


ant and’, a third pace It- wag perhaps not ` 
necessary to “make. this’ statement in that . 


a 


CASE A8 the’ defendants who pleaded’ that the 


Fak doc of the plaintiff: was, iagad, Were : 


tar FF 


no “donbt 
raise it against 
a third party trying to sell- or dispossess 
him as held in the casé of: Bhtram. Ali 
(1), but I do nob think that : thè. 


‘learned J udges miéant “to lay down or even to 
express an opinion that 6 &. third party conld 


raise.the plea against & ‘person who ‘had pur: 
chaged the holding i in execution of,’ a decree 
against the raiyat.In the case ‘of Ambika Nath 
Achaijes v. Aditya Nath Moitra (11), it was 
held that the question of transferability did 
not airse in a case between à parchaser of a 
part of an occupancy holding’ and the quction 


‘purchaser of the whole holding. | In the case 


of Ayenuddin Nasyu ` v. Erish’ Chandra Banerji 
(12), it was held that the question did ‘not 
arise in a case between the ‘purchaser of the 
holding in execution of a "mortgage-deoree 
and a purchaser in- execution „Of a - , rent 


. decree obtained by a co-sharer Jandlord." "ln 


(86) 11 ©, W. N.518; 34 0. 198.5 5 OL. J. 294, - 
(7) 7.0. W. N. 672. | sc sg 
(8) BO. W. N. ccLaxrts.,. eo sa 4 o] 


(9) 26 0. 937. 

10) 60. L. J. 48. 4 a 
11) 60. W. N. 624. f 4 
12) 711 


0. W.N. 76. Se ae 
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SARAT CHANDRA ROY v; MAHOMED KHALIL MONDAL, l 


- the case of Harachandra Poddar Y Umesh 


‘Chandra Bhattacharie3 ` (18); “it was held- 
that à co-ghiarer landlord who. had purchased 
the holding i in’ execution of his, own decree 
cannot raise thé’ question in’ a suit by the 


mortgagee of - the holding. Here the ques- | 


‘tion’ ig raised ‘not by the tenant ‘bat, by 
N co-sharér ’, of ‘the tenant. The. 
‘ait himself 4 15 silent ‘and the landlord 18 not 
a party to the suit.’ It is said that the land- 
lord haa brought a nuit for ‘rent, against- the 
" judgrilent- debtor tenant and. his co- sharers 
“notwithstanding thé sale and -miast be taken 
‘{o be’ unwilling t6 | recognise the purchase of 
the’ plaintiff but that doès not “make the plea 
‘one that can” ‘ba legitiniately, taken by. the 
“contending “defehdants:’ when the co-sharér 
landlord’ who has purchased i in ‘execution of 
‘his own rent decree is: ‘held ‘incapable of rais- 
ing ‘the pla. Tdo not think there can, be 
any special reason for ddmitting the plea when 
raised’ by n co: sharer tenant, Upon principle 
also I think ‘such a pleat should not be allowed 
to be’ raised by ‘a third party. If it were 


- open ‘to an Unconeerned person to. defeat a 


8 purchaser of 4 an occupancy holding by plad- - 
ing noh- transferability“ the widest déor would 
be dpéned fo niistule and breach’ of the peace. 
There would be a scramble for the property 
sold: ‘although the landlord might be willing 
‘to accept the parchasér ‘ RS. his tenant: The 
‘first plea, therefore, fails. . 


It has been expressly- laid down i in Order 1, 


rule, 9 Schedule I ofthe Civil Procedure Code ' 
that” no suit i is” to fail’ for non-joinder and the 


/ Court may ‘try thé èuit so far ag the rights of 


‘the parties be sforg it re ‘ebncerned. “As Narain 
- is not “a party ~he would nòt bé bound by 


the decree and as the plaintif ‘gets a decree: 


for four’ aiias ‘only,-'Na arain may not Have any 


“interest in “objecting, to tlie decres although 


he would’ have objected | to the, origina], claim 
for’ 16 antas, if he were made a party. 
Under the circamatarices of the case I do not 
think that thé ` suit. should be dismissed. for 
ion-jdinder..* ” 


~ In the” result, therfore, the. appeal i is s 


missed with costs, 


a= Appe eal: Taaa 
OEN L. J. 20; 140. W. N. TH 8 Ini. Gas. 89. 
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CALCUTTA HIGH COURT. . 
MiSopuuaxtov3 Orvit Appgeat No. 304 or 1909. 
F , February 9, 1910. 

| "Present : —Mi J alien Caspersz and 
Mr. Justice Doss. 
SARAT CHANDRA ROY OHOWDHURY 
- — OPPOSITE Party-—APpPELLAST 
t6rsus 


MAHOMED KHALIL MONDAL ARD OTHERS 


~_PeritioneRS—ReSPONDENTS. 

Cul Procedure Code (Act XIV of 1882), a2. 18, 244, 

255 —Ewecution of decree —Mesns profits, assessment of 
"Mesne profits, decree for—Not proceeding in emecution— 
Res J Pleo tes eid remedy open to defendant. 
’ “Acoordin to the direction contained in a decree, 
mesne Pria Were assessed in fhe execution depart- 
ment aid anes pete final decree was made. The 
defendant then came -in and applied i in terms of goc- 
tion 244 of the Civil Procedure Code, 1832, alleging 
fraud on the part of the decree-holder and asking 
that the enquiries into mosne profits may be re- 
opened: i 

Held, that the final decrev ascertaining mesne pro- 
fits is 163 judicata betwoen the parties until it is set 
aside, that although tho mesno profits woro assossed 
by the executing ` Conrt, that procedure was not one 
in éxecution of any decree, for it resulted in a final 
decree beirg passed in continuation of the original 
guit, .and that the remedy open to the defendant 
“Was by way of appeal from the ca parte decree, or 
‘by an application for’ review or ‘under séction 108 of 
the Civil Procédura Code. 


: ‘Appeal from the -order of the District 
J udge of Rajstiaye, dated June 14, 1909, re- 
-versing that’ of the Sub-Judge of that Distiicf; 
dated March 8, 1909. 


: ' Babus Unakals Mukherjea and Chandra 
‘Sekhar Banerjee, for the Appellant. 


Judgment.—tThe opposite party, ap- 
pellant before us, obtained a decree ex parte 
against-the respondents, and it was directed 
that mesne profits should be ascertained in 
the execution department. Possession of the 
land in suit wis delivered in due ‘course to 


+ 


“the decree-holder who, thereupon, applied for 


‘assessment of. the wasilut.'`' The necessary 
enquiries wére made and a final decree,’ also 
ex parte, was passed ‘on the 2nd February 
‘1908. “After-attachment had issued “on the 
29th.Angust 1908, the respondents came in 
and applied, in terms of section 244 of the 
old Code of Civil Precedure, alleging, tnter aka 
fraud on the part: of the decree-holder, and 
asking that the enquiries into mesne profits 
“be re-opened.- This application was made on 
the 4th November. 1908. The first Court 
held that section’ 944-did not apply, but the 
District Judge, on appeal, having come to & 


~ 


“E88 


| and until- it is seb aside, 


EN 


- - KISHORH CHANDRA BANERJEE 0. _ RAM OHARAN.- 


~ 


different conclusion, has remanded the case 
for retrial on the inerita, bo d 

We are of opinion that the judgment. of the 
-District Judge cannot be’ sustained. ` In first 
place; the final décree ascerthining mesno pro- 
fits is res judicata between the parties unless 


res judicata has. been extended to questions 
- decided i in“ execution’ ‘prodéedings, ses the de- 
cisions of the Privy Council in Ram Ktrpal v. 
‘Rup Kuar.(1), Beni Ram v. Nanhu -Mal (2) 
“and Mungul-Pershad,Dichtt v.: Grijdkant Lahiri 
Ohowdhury (3). It was Observed by their 
Lordships of the Judicial, Committee that the 
binding force of such a judgment depends 


- upon general principles a law. - ut sit finis 


m 


litium’. < - 

_ Nextly, ‘although the miesne sollte were 
‘assessed by the executing Court, that -pro- 
cedare-was nof one in exeontion of any decree, 
for it-resuited in a final - decree being pasaed 
“in ‘continuation of the, originál guit: ‘This 
“accords with the‘view expressed in- two cases 
of this Oourt Puran Chand “v. ‘Roy~ Radha 


` Kishen (4 and ‘Harmanoje Narain: Singh v. 


5 


Tem N arain Singh (5). These authoritiès 
“deal: with questions of limitation; bub ‘the 
matter is put very clearly in 'a passage of- the 
judgment of-the Full Bench where if was 
said:— ‘There is nothing that can ba executed 
‘under.section 255 of the Code until the actual 
amount of mesne -profits has been ‘found and 
determined. > It-isobvious-that if the respond- 
‘ents were'pormitted ‘to re: ‘agitate the ‘question 
_ofrmesne profits, under--séction' 244. of the- 


“Code, they would be-able:to- do ‘so without 


‘any bar of time, and this consideration ’ alone 
suffices to defeat their application. © =+- 
t The remedy open to' the respondent was by 


“way of appeal from the'en parte decree, or by 


‘an application ‘for “review: of. judgment or 
under séction 108 of« the Code.. These re- 


- medies. were ‘not pursued . though it: appears, 


‘an’ application “tinder. section 108° was made 
‘but held :to:be barred “by - limitation”. This 
matter, howéver; “is aot before us in’ this 
‘appeal. : Sg 
:i The appeal i is. allowed and the order of the 
District Jadge remanding the case. is set 
aside. 
PA) ITE A 87; 6A 2895 7 S O 
` (2 11 I; A. 181; 7 A. 102. l 
t k 8 IA. 123; BC. 5l; 110. L.R. 118, 
ee 6) 60. L. J. 462. 
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The principle of © ; 
aa . January 31, 1910. 


Suit against revers 
-by first Court—Appeal by’ ‘tranajeree—Dismissal Of 


‘The respondents will pay the appel-. 
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lant -his costs i in both the Courts. è >We ‘assas 


the hearing 166 at three gold mohu. > i oy 
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` GALOUTTA HIGH: COURT: - 
Sacoyp Oiu Apprat No, ‘92°73 oF 1907.5 y 
nyg Present: —Mr; Justise Woodroffe: > 
` KISHORE, CHANDRA. BANERJ EE— 
Ea PLAÍNTIFF—ÅPPELLANT- ka 
" oetans ` 
RAM CHARAN’ BHATTACHARYA: AND. 


j OTHERS——DEFENDANTS——RESPONDENTS, aed 
Cidul Procedure Code (Act V of 1909); 0. XLI; r: 4— 


Ps 


` ‘Grown common ta all defendants —Djsmissal of SULOR 


-appeal by one, defendant— Mortgage by.. Hindu : lady; 
jers and their trangferee—-Decree 


‘whole suit tohether - legal. .- 

-A suit was instituted on a mortgage’ said to hace 
Been, executed by a Hind in lady, against her reyersion- 
er# and their transferee. The suit was, decreed by the 
“Bab Court. “On-“appeal: by* the’ transferee alone; ~the 


lower'appellate Court found:.that the mortgage ‘was ' 


without consideration, and saa the. guit alto- 
gether: _ 


Held, that’ the deoree of ihe “Brit Cdiirt ‘proceeded 
upon the existence of valid mortgage, that is, -the - 


‘liability as'against áll: the defendants depended: upon 
‘a common ground, namely, the existence of +a binding ` 
‘mortgage by the lady, and that the. lower ‘appellate’ 
Court was right i in, reversing the deore against, the 


“other defendants alao when'it foúnd'upon 'the ‘appeal - i 
, of the transferee a aa -that janak WAS "nO: ee > 


mortgage, : 
Sriram Ghatak v. Brajamohan . Gosak, 11. We. R. 


Aad, $B. L. B. App. 41, distinguished: 

‘Appeal from the decree of the Bub: J nadge, 
of Hooghly, dated Jaly 16,° 1907, reversing X 
‘that of the Mansif of Hooghly, dated February 
Oy 1907. : 

' Babu Jada Nath’ Kangilal, for the Appellant. 

Babu , Bam Ohandra Majumdar, for’ the 
Respondents. i 

J udgment.—This i 18 a dilit on ganok 
gage said to have been executed ‘by a lady of 
‘the name of Sreemati ‘Bhubsnaswari, Debi. 
The plaintiff-appéllant i 18 the alleged’ mort- 
‘Bagee, the first “and” second defendants . are 
the reversionary heirs i in respect, of. the pro- 
perty and-the third defendant i i8 ‘the | person to 
whom they sold the property; gaid “to have - 
“been mortgaged, after ‘they had’ inheri ited 


a me 


| the same by right of ` vovétsion, ee 


BS 
The first Court: ded the nik as , against . 


all the three. defendants. Thereupon there 


was an appeal by the third defendant, which 
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roved successful. The- lower appellate 
„Court found that ‘there was no -consideration 
fot the morbgage‘and that, therefore, there was 
‘no. valid mortgage, and: decreed the appeal and 
: disthissed: the suit. 

No question | arises in this appeal as regards 
the third defendant ‘who has purchased the 
property, “for as regards -him ib is simply 
‘a question of fact, namely, ‘whether thére. was 
a valid. mortgage by reason of want of con 
sideration.. The point which has been argued 
‘before me is that on appeal by the third de- 
fendant, it- was not open to the lower appel- 
late Court to dismiss the suit as against 
the first. and second defendants who,. it 
‘appears never entered appearance nor filed 
. written statement, and one ofk.whom gavé 
“evidence on behalf-of the plaintiff. ‘The only 
question, therefore, I haveto decide i is whether 
or not the case comes, within the provision of 
Order KALI, Rule 4, which provides that 
“wheret there are more plaintiffs ormore defen- 
‘dants than one in’ a’ “salit, and the decree 
‘appealed from. “proceeds, on, any ground. com- 
mon to all. the plaintiffs or to all the defen- 
dants, any one of the ‘plaintiffs or of the de. 
fendants may appeal from the whole decree, 

and thereupon the appellate Court may 
ya or vary the decree in favour of all the 
plaintiffs or defendants, asthe question may be:”’. 

The question then is whether the first Court 
proceeded upon any ground common to all the 
defendants, in this case, and whether there is 


a common ground, must be determined i in each ` 


case upon the nature of the decree given and 
fof the grounds upon which that decree pro- 
‘ceeded, Itis argued by the learned Vakil, 
who appears on-behalf of the appellant that 
‘there was no such common ground in this 
case, and he supports his arguments by .con- 
‘tending that the decree i is one which is capable 
of division, for it is urged that the liabilities 
of the firat and second defendants and of the 
third defendant are separate and the, decree 
is capable of division aS regards such separate 
liabilities. AS ‘against the third defendant, 
he contends that the liability is a ‘liability in 
respect of | the property, which he purchased, 
and as regards the, first‘and second defendants 
there i isin ‘addition to ki ‘liability against the 
‘property in the event of, their being s valid 
mortgage, a liability: which subsists against 
them _ personally and by way of execution 
‘against ‘such propertids: other than the mort- 
“paged ’ property, whieh they may posgess, 
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This atgunient, in my- opinion, NE the 
fact that though the relief against the first 
and second defendants i is of a: more extensive 
character,the right to that reliefand the decree, 
whigh i is given by the-firat Court affirming the 
right t6 relief proceed upon “the existence of 
a valid mortgage. In other words, the liability 
as against all the defendants depends upon 
a common ground, namely ‘the existence 
of a valid and binding mortgage by Sreematty 
Bhubenswari Debi. What then, in “short, I 
am asked to say is that there was a valid 
mortgage as against ‘defendants Nos.1] and 2; 
there being no objection, thereto, on the 
ground of want of consideration. At the same 


time, the lower appellate Court is to hold 


that as regards-the defendant No. 3 there was 
no mortgage. This clearly cannot be done; 


and I am of opinion, therefore, that the decre 


appealed against procəoded upon a common 
ground and that the lower appellate Court was 
right in reversing the decree as against the 
first and second defendants, when it found on 
the appeal of the third defendant that there 
was no valid mortgage. 

- I have been referred to the case of Cee 
Ghatak v. Brajamohan Ghosal(1). It does not set 
ont the facts-but they can be gathered from the 


-game case reported i in Sriram Ghatak v., Braja- 


mohan Ghosal (1). From the head-note of that 
case it appears that the bond there: in quertion 
was executed by. two persons, and the question 
in issne- was one of .execution and-want of 
consideration. It is, of coursd, quite clearthat 
in a case of that kind it would “be open to find 
that the bond was executed by one defendant, 
yet was not executed by the other and: that 
consideration. was received by oneor the other, 
for the document executed by him. In the 
present casethe document was executed by 
Sreemutty. Bhubenswari Debi alone, and the 
question arises as regards the receipt of con- 
sideration by, her alone. The receipt of con- 
sideration has, been negatived. and it has been 
found as & fact-that no consideration passed. - 

Therefore, in, these circumstances, the 
appeal must be dismissed -with costa. 


. , Apperl dismissed. 
“jouw. R. bh B. L. R. App 41. 
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CALCUTTA . HIGH COURT. 
" MISCELLANEOUS Civit APPRAL No. 818. 
Kg "or 1909.. 7, 
; February 2, 1910. 
Present :—Mr. Justice Mookerjee and” 
Mr. J ustice Teunon. 


Mes ‘LEVENTIA ‘ASHTON —Averioy-rin- 


CHASER APPELLANT 
TETSUS 


Eee 


— RESPON DENT. 
Receiver; property in hand ‘of-——Evempt from gale 
pacept with permission of Oourt—Sale without such 


permission invalid-—Civil Procedure Code (Act XIV of 


“ 1882), 83, 244, 248, 311—FEzecution sale without notice 
under 8. 
ket aside sich sale must succeed—Sale ~ may be set, 


- pside- after confirmation ‘even - though” purchaser 18 


stranger—Statute, provision in, absolute or” directory. 


Test. 

Property in tho hands of 8 Revoiver i is exempt: from _ 
fudicial process, except of ċóurse to the oxtent per- 
mitted by the appointing Conrt, 

Trye v. Trye, 18 Beary. 422; De Wanten v. ‘Brecon, 28 
‘Beav. 200 ; 6 Jar.: -(xv8,); 1046;- 8. W. R. 385 and 
Tane v. Stern, B Gittari 639, 9 Jur. (x. 8.) 320, 10 
wW. R. 555, followed: La 

Therefore Buche property; though subject to a! 
paramount judgment, cannot _be sold. under. exe- 
cution ‘without the. leave of the Court ; anda pur- 
chaser of such property at an “execution sale uye 
at his peril, for the dale may be cancelled upon an” 
“appropriate application to the oxecution ‘Conrt 


_ ‘An: execution sale, ‘hold: without-the issue of a’ 
notice under- section 248 of the.: ‘Civil Procedure , 


Codé,, 1882, is not a nullity, and cannot be ignored 
- bythe party whose property had been sold as if the 
sale had never taken place, but such omissionis a 
serious irregularity... 
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' though the purchaser ‘happens to bei à atraiigérto the” 


proceedings: - ‘ 


: No general rule can be: laid. ien an KAN e A 


whether a provision in'a statute is absolute or , direc- 


tory, ind although the | language used , may be. man; | 


_ datory, it ‘is by'no means conclusive. Ono test whith- 


k 


218 irregular, not nullity—Application to - 


_ vision is not a nullity, 


may usefully be applied is, whether- a “party: may 
waive the benefit of the particular proviston. If ib can; 
be wnived, a sale, held in contravention of sach a pro- , 
and it stands good till ‘it has! 
bedén avoided by'n appropritte proceeding. -`` 


‘Appeal from the order of ihe Sub: Judge sf 
24- Pergannahs, dated July 7; 1909. a 

- Dr. Rash Behari Ghosh and Babu Mohini” 
Mohan Chatterjee, for the Appellant? : 

Babus Ram Ohandra ` Morumdar, Karuna-- 
moy Bose and Sasi Sekhar’ Bose, ` ‘for the - Re? 
pondents. 


Tari a 


Judgment: sawo are invited in this’ i 


appeal to discharge an order - ‘made by the. 
Court below, the effect of which is to reversé 
8 sale of a mortgage- -decree in ‘ekxeéntion of a: 
money-decree’ against’ the ~ detreė- holders. 
The circumstances’ which’ render’ necessary B 


decision upon the question of the legality . of 


this sale, are all matters of record, “and: dó 
hot admit of serious tontroversy. Or various 
dates between the 20th March 1893 and 
30th March 1895,-Pamélu Lambet,the widow 
of one William Makéon, borrowed large sims’ 


- of money from Dwarka Nath “Mitter of this 


Malkarjan Y. Narhari, 25 B. 337 527 LA. 216, fol- 6 


lowed., 


A sale impeached for such irregularity’ eine bo set — 
` aside sither by a guit, or byan Sppropriate. application - 


inthe execntion proceedings. 

, Gopal Chunderv, Gunamon, 20 0.370 and Sahdeo 
. v. Ghasiram, 21 ©. 19, referred to. 

~ And an application made to ses aside the sale on 

the ground of want of the requisite notice under gec- 

` tion 248 must succeed. 

Jogendra Chandra v. Shyam Das, 1Ind. Cas. 168; 39 
OL. J. 271; 36 C. 548, referred to. 

: “A sale may be attacked on the ground of any ` ir- 
regularity even after its Gonfirmation. : 

.Balkiishna v. Masuma Bibi, 5 A, 142 atp. 157; 
PO) 1 13,0. L. R. 232; 9 I. A. 182 and Mohesh 
Narain v., Kishnanund Misser, 9M. L A. $24, at 
-p. 843 55, W. RB. 7 (P.O), distinguished. 

Bhubon- Mohun v. Nunda Lal, - 
Charan v. Kali. Prasanna, 26 O "97, 8 0. W. N. 586 
and Thathu Naick v. Kondu Beddi, 32 M. 242.5 M. L. 
24S ; 1 Ind. ‚Oas. 221 and Ashutosh v. Behari, Lal, 
35 0. 61 (F. B.); 110. W.N. 1011; 6 0. L. J. 820, 
referred to. 

If there are good sounds for reversal of an` exe- 
cution sale under section 244 or 811, Civil Procedure 
Code, of tee the - oe can be set aside even 


= 


ve 


28 C. 324; Durga: 


city and hypothecated the” interest she had 
obtained in the estate of © ‘her deceased’: 
litisband ‘ander -the “Will ” of “the” “latter: 
After the “death of “Dwarka “Nath; 
his brother ‘Amrita Nath as: administratot 
and his widow, Madhabmoney asddministratrix 
of the estate left ‘by him, ‘commenced an 
action on thé 30th Septéniber 1901-16 enforce 
the‘ mortgage‘ securities. "Fhey joined ‘as 
parties defendants, the mortgagor, one Sarat, 
Kumari, the puschaser of-the’ equity of re- 
demption,and twodaughters of the mortgagor ; 
Mary and Rachel, who; subject: to’ the. life: 
interest of their smother: had” apparently ‘a 
right to maintenance out of the estate of their 
father. On the 30th March: 1904, the- soit 
was decreed against the first two defendants: 


the mortgagor and ‘her-'assigneë;, and the. 
usual directions for foreclosure of the - lifes. 


interest of the mortgagor in the mortgaged 
premisés were given. The suit ‘waa, however: 
dismissed against tha third and’ fourth dé: 
fendants, the denghters of the mortgagor, and 


-a decree was madein their favour for codts-of ` 


thehitigation.. The result: was ‘that there 
was a decreé fot foreclosurà of ‘the Hfe-interest ~ 
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of the, mortgagor in. favour of the represen- 
tatives of the mortgagee, and there was also 
a‘decree..for costs against the latter in favour 
of the daughters of the mortgagor.. An ap- 


. peal was. preferred against this’ decree by. 


“Amirita Nath alone to, this Court bub on the 


5th March.1907, the appellant obtained leave: 


to withdraw the appeal. This conduct on the 


part of Amrita Nath is explained . by events. 


which had -happened in the meahwhile. 
Shortly after the mortgage decree had been 
made on the. 30th March evi disputes broke 
out between Amrita Nath ‘and his. sister-in- 
law Madhabmoni, - and the latter commenc- 
‘ed an action against: the former in the origi- 


nal side of this Coart for administration of. 


the estate of her husband, for -possession 


thereof. as beneficiary, for appointment of a, 


Receiver pendente lite and for incidental re- 
liefs., On ‘the 21st August; this Court ap- 
pointed the Receiver of the Court .to be Re- 
ceiver óf. the movable properties and of the 
rents, issues and. profits of the immovable 
properties comprised. i in, the estate of Dwarka 
- Nath Mitter. The Receiver took, possession 
accordingly, and continued to act tillon the 
80th July 1908, he was “directed by an order 
of the Court to ‘deliver possession of the im- 


he did towards the end of August 1908 and 
continued as Recéiver thereafter in respect of 
the’ movable properties only. While-the Re- 
ceiver was thus in possession of the entire 


estate, the daughters of the mortgagor on: 


the 6th May; 1903, applied for execution of 
he decree for, costa i in their favour and they 
| prayed that ‘the foreclosure decreé might be 
attached and sold. Asmore than oneyear had 
elapsed from the date of thedecres, notice was 
directed to bo. “served upon the judgment- 
debtors under section 248 of the Code of 
1882. The. jadgment- debtors mentioned as 
such in the application for execution were, of 
course, Amrita N ath and. Madhabmoni. The 
Court was not. apprised that a Receiver had 
been appointed by the High Oourt, and had 
taken possession of the estateof Dwarka Nath, 
although there 15 evidence fo show, that as 
patly, as February or. M arch. 1908,- the, 
daughters of themortgagor were aware of the 
appointment | of the Receiver. The notices 
directed to the two "judgmont-débtors were 
servéd òn thé 15th May 1908 at the residence. 
of ‘Amrita Nath Mitter, but the evidénce 
shows. ganelusively, that, Madhahmoni at 
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that bine resided at a different place in the 


- suburbs, on account: of the. dispute which 
` had broken ont. between herself and her 


brother-in-law. .On the 27th ‘May 1908, 
notices of attachment under section 273 of 
the Codéof 1882: were similarly served iu 
Caloutta at the ‘residence of Amrita Nath. 
On the 8th July 1908, the sale appears to 
have been proclaimed: on the ‘mortgaged 
house, and on the day following, the sale 
proclamation: was fixed up in the Court house 
under section 283. In the sale proclamation 
it was stated that the property to be sold was 
the life-interest of the’ widow of Makeon 
and thatshe was an old lady of 73. -The 
sale was held'6n the llth Angust 1908. 
There were two biddera only,- of whom one 
Mrs. Ashton, the aunt of the daughters ofthe 
mortgagor; parchased the mortgage decree 
for Rs. 450. Itis worthy of note that the 
decree was for-a sum of over Rs. 45,009, 
while the costs recoverable by.the daughters 
of the mortgagor did not exceed Rs. 1,002. 
On the 4th November 1908, the sale was con- 
firmed. In the interyal, Madhabmoni having 
obtained delivery of possession of. the im- 
movable properties from the Receiver, ‘ap- 
plied to ths Court for an order absolute on 
the basis of the foreclosure decree. -On the 
19th’ December 1908, Mrs. Ashton pre- 
ferred an objection on the ground that she 
had purchased the decree at the execution 
sale and was consequently the only person 
entitled to ask -for an order absolute. 


-Madhabmoni, thus apprised of the execation 


sale; applied on the 23rd December 1908 for 
reversal of the sale onthe grounds that no 
notice under - section 248 -had ‘aver been 
served upon her and that the sale. of the 


foreclosuré-decree, while the entire estate 


was inthe handsof a duly appointed Re- 
ceiver, was illegal. On the- 27th Maroh 
1909;the Receiver with the leave of the 
High Court applied for permission to join 
Madhabmoni in her application to set aside 
the sale and the Subordinate Judge made a 
provisional order to enable him to prose- 
oute the application , jointly. On the 7th 
Jaly 1909, thə Court bolow held that the 
Receiver had no locus standi ; but directed tha 
sake to be set aside at the instanca of 
Madhabmoni, on, the ground that notice 
under section 248 had not been served upon 
her. The validity of this order is the subject 
of controversy in this appeal preferred by the 


~ 
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_, auction purchaser,- .. eed ae 


| In support of the Wonca “it hag been con- 
: ' tended that the, omissién to serve, a notice 
‘under section 248 does not necessarily in- 
validate a sale, specially when the, pur- 
chaser is a stranger to the proceedings, that, 


in any eventthe. sale cannot.be set aside - 


without strict - - proof , ‘that. the judgment- 
dèbtor has been in some way prejudiced by 
the. irregularity, that the mere fact that 2 
Receiver, had- been appointed does not 
affect the, validity. of fhe sale; and finally, 
thatirn any view, the judgment-debtor cannot 
urge ony. objection on this ground. All 
. these points have been strenuously con- 
' tested on behalf of the respondents and it has 
kad been suggested that the proceedings 
weré. h 
_ wag reBlly.for the benefit of the coe of 
the mortgagor. 

The first point which requires considera- 


l tion i is the effect of the execution proceedings. 


taken atia tiine when the Receiver appointed 
by this Coutt was in possession of the estate 
” of Dwarka Nath Mitter. On behalf of the 
“appellant, it has been, contended that al- 
though execntion against „property in the 
` oustody of a Receiver may amount to a con- 
` tempt of the authority of the Court by which 
the Receiver. had been appointed, it does not 
necessarily invalidate the sale and that the 
judgment-debtor has in the present case no 
legitimate ground for complaint. In ‘our 
opinion, this contention is not well founded 
and cannot be allowed to prevail. The 
general” rule is well settled) that property 
"in the hands of a Receivér is exempt from 
” judicial process, except of coarse. to the ex- 
' tent permitted by the appointing Court; Trye 
v. Tiye (1), De Winton v. Brecon (2), Lane ¥. 
“ Sterne (3). 1t bas even been affirmed that 
l though an attachment was levied on property 
_ before the appointment of the Receiver, itis 
i : within the sound discretion of the appointing 
“ Court to refuse to permit a sale of the pro- 
` perty thereunder. Onthis principle, it has 
been held that property in the hands of a 
Receiver, though subject ‘to a paramount 
judgment, cannot be sold under ’ execution 
without leave of Court. ` A purchaser of such 
' property at an execution sale buys at his 
peril, aud the sale may be cancelled upon an 
(D 18 Beav. 422; 20 L.J. 368; 16 Jur. 809. 


(2) 28 Boav. 200; 8 Jur (N. 8.) 1046; 8 W. R. 838, 
| (8) 8 Gif: 6295 9 Jur. (x.8.) 820;10 W. B,'655, ` 


roughout fraudulent, and the purchase. 


k 


. was ruled that where -real:-estate: 


< £1910 


appropriate EE -to-’ the exedution 
Court. The MAS. was elaborately 'ezaminé 
ed by the Supreme Court- -of the United 
States in Wiswall v. -Sampson (4) and it 
is in 
the custody of a Receiver appointed by @ 
Court of Chancery, a sale of the property 
under an execution issued by’ virtue -of a 
‘judgment-at-law is illegal, and may -on this 
ground be avoided. - The decision was based 
on the ground that the property ig in -the. 
custody óf the Court through ‘its’ Receiver as 


. a fund abiding the result of-the ‘pending suit 


and all proceedings affecting such fund should 
be under the control of the Court. having its 
custody ; hence a sale of such property ander 
GEDANG or-otherwise without leave of’ such 
Court i is illegal and may be set -aside. ‘The 
same view was emphasised - in the cases of 
Hetdritter v. Elizabeth Oilcloth Coy. 5) and 
Inre Tyler, (8), in -which the doctrine wah 
laid down that if the contrary view were main: 
tained, the very object of the appointment of 
a Receiver might-be defeated, the whole fund 
may pass out of the hands’of the Court before 
the final decree and the litigation.thus bb- 
come fruitless.- This doctrine has been 
recognised, and applied in numerous cased 
which will be found collected in -Rose’s Notes, 
Volume V, page 228. Fn two of these Walling 
y. Miller (7), and Tetus Trunk Ratlway Company 
v. Lewis (8), it was pointed:‘out that while a 
levy upon property in the possession-of:a 
Receiver may be punished by an’ appropriatd 
procedure for contempt of Court, >that is. not 
the only remedy open to the: party- ‘aggriev! 
ed, but as the levy upon and sale -of-the pros: 
perty upon such - circumstances, 18 absolutely’ 

illegal because unauthorized by law, the sale 
may be avoided and possession recovered in 
any appropriate action commended against 


the purchaser at tho execution sale or agains 


any other person to whom possession of suéh 
property has come. To the same effect is thè 
opinion of leading text writers on the ‘subject, 
amongst whom reference may be made to 
Freeman (Executions, Volume I, section 129, 
and Volume II, section 267 and Richer 
(Void Judicial Sales, ‘section: 309). On. thé 
principles explained above, we must hold - 


that the sale held on the’ Ilth August 1906; 
(4) (1852) 14 Howard 52; 14-Law. Ed. 32% >. 
(6) (1884) 112 U. 8. 204 (303); 21 Law. Ed. TOs 
(6) ER, 149 U 8.163 (181); 37 Law. Ed. 6 
_ (7) (1888) 2 Am St. Repr. 400,108 N. `Y. 173. 
(8) (1891):26 Am. St? Rep.t 776), 81 Texas I,” 4 


i 


j 


F - favour of the respondents. “ a 
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7 rafter: the Receiver:had ` been appointed- and Dasi (a5); Sahdeo Pandey, V. Ghaetam Ginoal 

'. beforg he’ had relinquished charge of the prozi” (18), no show that-a sale helgi in-execution of a 

2. partytought to'be set-aside. -We mayi add”! decree “withoutissudof’ n 'regüisite notice under- 
; that ‘it was faintly: suggested- at one''stage, ` section248 is, oh ‘thatgroundaloñe, invalidated. 
u- of. the-argament >on: Behalf of the appellant | “We have carefully “examined the cages relied, 
eis Réoeiver’ ‘had not béen appointed - ‘upon 6n.both-sides, aa alao the decision of the 
“inrnespect of ‘the foreclosure ‘decree - ‘and * ‘Bonibay ‘High ‘Court in Parashram Hanmania, 

. “there was” some ‘discussion.’ upon “the-ques- “yi Bulmakund ‘Lachiram 17). -It may be con- 
-fr tion, ‘whether a fordelosure’decreé should be" 6 ‘oedéd that therë are expressions in some of 
deemed fo-. be movable- ‘or immovable ` ‘pro: , these jtidgments which are noteasy toreconcile 
petty. Tris needless to examine this matter ` with the decision of the ' Judicial Committee 
-~ in‘detail, because. Weare satisfied. ‘that -.the. 'sinMalkatun'y. Narhari (11). This case is an 
he Receiver Wasiappointed in‘respect of- the’ ‘authority for thé proposition that asale held. 
. whole estate ‘of Dwarka Nath-Mitter in con*- © without ' ‘issue’ ofa ‘notice under section 248 

. troversy “in the administration ; action: ~ ‘It is “ig not a nullity and cannot be ignored by the 
"well settled ander” the Hnglish . claw'that á “party whose property has been sold ab if the 

‘> Receiver of lands doed not-take' actual posses:*: “salé “had mever taken place; but such omis- 
a ‘pion’ but ‘he only reéeives the rents ` and he” Bion > is a sèribüs ‘irregularity. ` In one pas-. 
= does go, not by virtue'of the estate vested in sage “in their’ judgment, their Lordships ob-. 
“+ him, -but merely ` as -an'officer of the Court serve that “omission to serve notice on the 
a autliorized “to:collect the’ ‘rents ‘upon: “the: ‘Tegal representative is @ serious irregularity 
. title of persons -who?are parties: to ‘the actioni ` gufficiént ‘by itself to entitle the ‘plaintiff to 
lapat Hvans(9),' Vine v.: Raleigh (10). ‘| The’ vacate théisalé and ‘then they add that there 
ur, direction,:thereforé; to the“ Receiver ‘to take “may be defences to ‘such a proceeding and 
“posadfsion - of: the.’ movable: “property -and of“ | justice ‘cannot be doné unless those defences 

44 the rénts a üd profits 6f the’ immovable’ proi’ are exaniined. ‘hy legal’ methods. In the case 
i ‘ perties does not justify the ‘gonclusion- ‘that’ then before’ their Lordships,’ no proceedings 
A "the Receiver was not appditited | in’ ‘respect of: had -been taken. to impugn the sale within, one 
< the forecldsure’ decree. ‘Besides, as he was “Year. théreof, sand with reference to, this 

“© expredsly- authorized to: “get in and. collect all: ' Siroumstance, “the following Sbgervation 18 
debts and claims due‘to the estate, he had: made :—- Ifthe sale is a reality at all, it 


< -biople ‘authority: to apply for an order abso- isa reality, defeasible only i in the way pointed 


è Intéon-thedecree ntsi for-foreclostre. ‘Upon ~. out “by law; and it seems to their Lordships 
the first question, therefore, we must ‘hold in- ' that, the “case must fall either within sec- 
a “t FS tion’ 311 of the Code or within article 12(a)of 

~ Thesecond question which réquites consider: ` _the Limitation Act of 1877 or within hoth ; 
ation isthe efféct of the‘oniission toissuea notice’ " any way there exists a bar _by one year "g de- 
- under section 248, Civil Procedure Code; t ùpon - lay”. “In other words.’ a sale ‘impeached for 
a one’ of the judgmient-debtors, Madhabmoni- Seok irregularity muúst be set aside either by 
On behalf ofthe appellant it has-been’ con~- a suit[ Gopal Ohusider v. ‘Gunnamoni Dast(15)] 
ténded, “on: the authority ‘of the decision of’ ~ or by an’ ‘appropriate application i in the execu- 

+ their. Lord ships of the Judicial Committee in tion proceedings [ Sahdeo- v. Ghasi Bam (16) ). 
“Malkdfjun v. Narhiri (11), that~ such omis“ It may be’ observed, however, that section 311 
: pion “is & mere irregularity and does notne- of the ‘Code, of 1882 would, hardly . be, applic- 
cessarily invalidate the sále. - On the. other ~ able,’ as the irrégularities inentioned i in, that 
hand. on behalf of }thé respondents, reliance section refer to the ‘publication c or conduet of’ 
7 vind “been placed 'npon the cases of Rajbullub the ‘sale, that is, td the proclamation. of the 
“=. y Gossain Dass: (12) ; . Ramessuit. ‘Dassee, y. ` sale "under section 287 and to the action of 
“ Doörgadas ` Chattèrjee~ 13); -Imamunniésa ¥,~ the officer by whom the šale. is` held. In 
ir Liika Husain (14); Gopal Ohunder v. Gungmoni ‘this view, the proceading would be one, under 


“om Ke 
` 


(9) 13 Ch. Div: 252. section 244; [ Pariah Ram v. Bal Mukund(17)] 
re sisi = aa at 4 213; 49 b. T. akak Me R and the matter could not be made the sab- 


yI 25.B. 897, BIA: 4 216. = i ` A _ ject -of a Naka aes a regular suit. In the 
(12) 13 WisBed0003 Bo 9 eg” CB) 20 C. 870. ce 
(23/6 0. LBL ey sua) baciu. E E ` a6) "210.19. * °° (17) 83 B. 672. 7 1. : 
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présent proceedings, therefore, the judgment- 
debtor is entitled to impeach the. validity, of . 
the sale. : > What- defericé, ‘then, in the.,lan, 
guage of the Judicial Oonimibtee, is-Open, to 
the auction purchaser in such, a` ‘proceeding Ê 
Tt-was.‘faintly suggested on behalf of.,the . 
appellant that the -judgment-debtor - “has. not 
been prêjudiced-.by the omission to. ‘serve. 
notice under csection 248 - Civil ‘Procédure 
Code. - We- are -ùnable to accept “this cons 
tention t ak sound. - As, observed -by Farran; , 
0. J: in. Brava v. idramappa (18), the object, 
of a notice under section 248 is not, merely , 
to give: “the jadgment- debtor: opportunity .to 
show œuse why the decree should not be ‘exe-, 
cuted,, -bedause, for instatice, it is time-barred , 
or has beer adjusted, but: also to. -give him 
an o pportunity- to Satisfy: 16 -before execution 
. issues. : Inthe case before US, ttie wisdom. of- 
_ §uch.a provision in the law’ is very forcibly -. 
illustrated: » Whe estate of. -Dwarka. 
Nath ‘was in . the’ hands. .of 4WO. . adminis: 
trators,- one of whom. the widow. was: the; 
ultimate ‘beneficiary. Disputes had broken. 
ont “bétween.them and the estate had passed. 
into the hands «ofa Receiver, ..Execution 
was laken out for a small som and the only, 
notice attempted .to be served, was upon the 
onecadministrator who,‘in'the-events .which | 
had: happened, -had-no-interést in the. pret 
servation of the property. .. Neither-the be- 
|” neficiary ‘nor the Receiver was apprised ‘of 
the-execntion. The result was that a fore- 
closara decree for over Rs. 45,000 was pur-. 
` chased by. a near relation, of the decree-holders 
for the insignificant, ‘sum of Rs. 450," Tt-was 
auggestéd, ‘indeed, that the property was not 
` nnderżold. This, suggestion . ‘provea to bg” 
obviously groundless whèn we remémber - 
that the, rènt; of the house was ` Rs. 150: a 
month’ and’ a sale’ of the life-interest for three 
months’ :piirchase, could hardly “be seriously 
defended as adequate. ~ Besides, in. the sale 
proclamation, it had been stated- that the’ age 
< -of the-lady. whose. life-interest Was to ba gold 
was: 73,8 recital which, upon the evidence 
that she-was about 60-years old; was grossly 
inaccurate ‘and “would” effectually - frighten 
away “intending bidders. Under.these cir- 
‘cumstances, the - conclusion: :appears . to. ús ` 
to be irresistible that an application’. made to 
set aside the sale on the ‘ground ‘of want ‘of 
- the requisite” notice under ‘section 248 must 


succeed.: “Ws may add that. the view we take, ; 


(18) 2! B, 424 at py 432,° ° || et NE a ali “= 
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namely, that the omission to Berve, a notice , 
under section 248 is & serious , irregularity 
which makes, the sale, “voidable, , ih, an SAPs | 
propriate, proceeding; has been: recognised , aS 
sound i 10 cases of. the highest - anthority. | As 
6x plained by the: Court -in the case of Togendra | 
Ohandra. Roy v. Shyam Das. (19), the -proyi-, - 
gions ofsection 248. have - been. borrowed from. 
the English, - -procedare. for” a writ, “of, scire 
facias.. In England, it is well settled, thas if 
execution is issued on. a _jadgment without | 
issue of a-notice where such notice is essential, 
the execution is not necessarily, a- nallity;, 
though. ib would be. set aside. .as ‚wholly. ire. : 
regular af proceedings had daly be taken i in, 
-that behalf. .. Blinchenay 7. _ Burt, ` (20) «5 
Good, Title y. "Bad Title (21). . Tha same ‘rile . 
has, béen adopted in: the ‘American. Courts, 
as is shown by the: ‘CASES of Eddy’ y, ‘Coldinell, 
(22) ; DeLoach- y. Robbins (23). and | Gardner. 
v. Mobile See, B. R. Ooy. (24), in whioh it was 
ruled that.if a writ of scire facias has not, been. Ss 


served out, thë sale;is ‘nevertheless valid Brill ga 


ib is avoided sin other ' words, iti is an irrega- 
larity, which i is waived -by failare to- move ‘to 
quash. the “writ. -In the ‘present case, on. the. . 
principle explained above, the - judgment. ` f 
debtor WAS amply - -justified i in -her 'applis 
pation” to set aside the Bale and as, no valid, 
<. defenco ‘has been suggested, the sale. mage bo. 
‘reversed, oes 

Two arguments wêre “gddreşsed fo us, on, 
behalf of: the: „appellant which * ‘require , ome” 
~ notiée. It was contended jn the first” place ` 
that as “the application to set aside the ‘sale had | 
been made after its confirmation, the palo- 
could not be attached on the ground of ; ADY: 
irregalarity. - Ja, the aécond - place, it , Was. 
contended that a ng the auction ` purchasér Wad | 


. &- stranger to the execution ‘Proceedings, ‘the | 


gale could not be. impeached at éll- The 
first of these positions was sought to be. sup- * 
ported by a reference tothe decisions i in Bål- 
krishna v. Masu ma Bibi. (25) and Rajah: Mohesh :. 


Narain Singh v. Kishanima- (26). | The. soages i 


referred to, howéver,,. are- clearly distingaish- 


“able. Evén if.it is assumed that the grant; of 
Poe 1 Ind. Oas. 168;'9 0. L. 3.2713 86 d. 548... 
(1848) 4.Q B. 797; 8 G. and D ‘18 ; IZ L Iv 
_‘Q B. 801; 7 Jur, 575.7 ” a 
e 9 Dowling 1009. ' r 
22) (1892) 87. Am ft. Rep. 679, 23 ogan 163.. 
. (28) EF 48 Am. BÉ, Rep. 48 ; 102 Alabama, 288. 
(24) (1893) 48 Am. St. Rep. 84; "102 Alabama 635. 
KORFS 142 at p. 1671 (P. 0.518 0. L. R 2825, 9. 
(26) DM; I A; sakta. B12 8w. ETE. Gi, 


‘vol. ay) es i 
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' the såle cortifiéate ¢ cures all irregularities: in‘ 
the procéedings antecedent’ to ‘thé “sale, tlie 
principle cannot. be applied whore the person’ 
‘affected as ‘no notice of the prodéedings, and 
is thus” ‘prevented from attacking the’ legal- 
ity" of the proceedings befora the sale “is” 
‘actually held. In factithere are’ numerous 
cases in the - books” in which the ` “validity 
of sales has been: allowed ‘to be impéached 
after confirmation. Bhubon Mokun v. Nunda 
Tal (27) ; ; Durga Charan v, . Kali Prasinna 
(28) and Thatha Naick v. Kondu Reddy (29). 
The principlé was also expressly 'recògnised ' 
by this. A dal in the Full Bench decision in ' 
Aghtlitoeh Sikdar v. Behari ‘Lal Kirtania’ (30): 
Thee contention of the appellant to the contrary 


” must conséquently’ be negatived. . In support 
of ‘the second contention, namély, that the 


sala cannot be impeached asthe purchaser is’ 
A stranger to the execution. proceedings, ro- ` 


ference has been made tothe eases of  Rewa' 


Mahton v. ‘Ram Kishen Singh (31); Calvert v. 
Godfrey’ (32). and Bennett ` v. Hamill (88). 
These c cases, ‘however, are’ clearly distingnish- 
able and are, not ‘anthoritiag for the “broad 
proposition’ that a purchase at an execution 
pale “by fl ~ “stranger ` can under no circum: 
atancés ba bet aside. | ‘The authorities on the 
subject are reviewed in the ‘judgment’ of ` 
this Court in Janakdhari Lal v. Gossain Lal 
(34). No doubt if at an execution sale ‘the’ 
propérty hás ` passéd into the ` hands ‘of a. 


~ stranger, and the decree ` 18 ultimately set 


aside becaise made ex ‘parte or 18 reversed ‘on’ 
appeal, the validity of the gale is hot affected ` 
thereby ; nor is his title affected if ‘the sale 
has takèn place on the basis of a decree, the 
claim ‘under ‘which ought to have been set 
off Against another “judgment-debt. But" it 
cannot ba maintained that if thére are _ good 
grounds for'reversal’of the sale under sec: 
tion’ 24,4, or 811, Civil-. Procedure Còde.. the 
sale cannot bê. bat aside because the: ‘purchaser: 
happens to bea stranger tò the -proceedings. i 
T 6 second contention of the appellant must, 
therêforé, be overruled. ~~ 
“We may’add’ -that on behalf of the re- 
spondèiits, it Was suggested that as the lan» ` 


- (27) 28 C. 324, l 


(28) 26 0, 727 ; 3 0. W Ñ. 588. oe N 
(29) 82 E, 242 5-6 AIL. T248 ; 1 Ind. Oas 221,~ 
I(30)"85 C61 ptt C W. N 101; ;6 0. L. J. 820. : 
(81) 140.18 `- ee 

(82)- (1848) 6 Beav. 97 at p. 104 5-12 L. T Ob. 805. < 
(83) 2 Soh.and Lef. 581.7 Cae 
(84)‘1 Ind. Cas. 871; 18 C. W.N. 710, Ai 
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‘guage of-section 248, Civil Procedure Code, 


is’ m&hdatory, a ‘sale held without issue of 
the -requisite notice 1 15 in-contravention of 
aŭ express provisiori of thé law and is 
“consequently: a nullity.. This argument, in 
our opinion; is not well founded. As was 
pointed ont by this Court.iin Ashutosh v. 
Behari Lal (80), no general rule can be laid 
down -to determine whether a provision in a 
statute is absolute or directory; and although 
the language used may be mandatory. it is 
by no means conclusive. One test which may 
usefully be applied is, whethera party may 
waive the benefit of the-particular provision. 
If it can be waived, a sale held in contraven- 


‘tion ofsuch a provision, is nota : nullity ; it 


stands good tillit has been avoided by an 
appropriate proceeding. From this point of 
view, the conclusion - appears to be irresis- 
tible that the sale held in this case is open 
to successful attack, both on the-ground tbat 
notice under'section 248; Civil Procedure Code, 
was not 'served upon one of the judg- 
ment-deblors and that the execution pro- 
ceedings culminatizg in the sale were taken 
when the ee see in the hands of a Re- 
ceiver: `” z 
Fhe result, erdoi 18 that the order of the 
Court below must be affirmed ‘and this appeal 
dismissed with costs. We asses ‘the hearing 
ee at- five gold mohurs. ; 
e ' Appeal dismissed. 
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“LOALCULTA HIGH COURT.’ 
RÊGULAR Civin APPEAL No. 509 oF 1908. 
_ -February 2, 1910. 

- Present: —Mr. Justice Caspersz and 
te Mr. Justice Doss. 
LALIT CHANDRA CHOWDHURY 
AND ornins—Dsrsxvants— APPELLANTS 
'  “rersus 
BATKUNTHA NATH CHOWDHU RY- 


“AND ‘AÑOTHER— PLAINTIFFS — RESPONDENTS. 
Letters of Administration— Court to consider: whether 
there is estdteto be administered—No necessity when 


: æ 


` ástate. fully administered during long life-interest of 


widoro—'Appeal—Contention going to root of lit. 
gation and qrising on pleadings allowed to be tahen in 
appeal for the-firet time. i 

- Tt is the'duty of thë Court m granting Letters of 
Aduministrition “to-consider whether there is nny 
estate whatever to'be administered. 

In the goods of Nursingh Ohunder Bysack, 3 C.W.N. 
885, Raghu Nath Misser v, Pate Koer, 6 C.W N, 345 and 
Lakshmi Nardin v. Nanda Rani, 9 C. Dd. at tp. 118; 
8: Ind.- Cas. 2974 veferréd tot . 
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Whore the estate of a decensed person, was fully 
administered duriig thé-long ‘life-interest of his widow, 
there 1s'no necessity to'grant Letters of Administra- 
tion to any one for any purpose, 

A contention, which goes, to tho very root of the 
litigation and arises on a consideration of the pload- 
‘dngs, can be allowed to be ais for the first time in 
appeal.. ' 

. Appeal from the AN of the District 
Judge of Pabna and Bogra, dated August 24, 
1908, — ae 

Babas Jogesh Chandra Rap and Prari Mohan 
Stkdar, for the Appellants. 

` Babus Dwarka Nath Chuckerbutty and Tar ft 
Ohanmira .COhuckerbutty, for the Respondents. 

Judgment.—The estate of the Jate 
Harish Chandra Chowdhury i is the subject of 
the litigation resulting 1 in this appeal. 

Harish died in the year 1875 (1282 B-S.). 
Eis widow, however,. survived -him up till 
Ashin 1314 -(1907). Therenpon, the parties 
before us put in their respective applications, 
to obtain a grant of Letters of nears 
to. the estate of Harish Chandra. 

-No issues -were framed by the District, 
Judge and the question üecided by him was 
as to which of the parties wera the preferen- 
tial, heirs, and that.question was further 
narrowed down” to the sole issue whether, 
Broja Nathand-Padamalabh were one and 
the same person or two differant persons. 


Ib if’ conceded that -Atmaram was the 
common ancastor of the parties bùt, where-- 
a3, according to the- defendants, ‘Atanas had 
two sons, Brojo Nath and ' Padmalabh, the 
Gana for the plaintiffs was that Brojo Nath 


was a mere alias of Padmalabh. In accordance . 


with these respective edntentions, the parties 
led their evidences.. The principal items of 
evidence were a copper plate which was 
relied upon by the defendants-appellants in 
the present appeal, and the three docnmsnts 
reciting certain relationships, which were 
prodaced from the sirishtiof the Maharaja 
of Dinajpur. and which were relied upon by 
the plaintiffs. 5 
` The-District Judge has held; in accordance 
with the case for the plaintiffs, that Padma- 
labh and: Broja Nath - being the’ same per- 
sm,- the plaintiffs were the'nearest heirs. of 
Harish and, therefore, entitled to Letters of 
Administration. As a necessary result of this 
decision, the cross-application of the defen-, 
dants was refused. 

Now In appeal by the: defendants, cts has 
been argued, first, thatthe estate of Harish, 


4 


| INDIAN CASES. 


[1919 


was fully Bd aber during the long life- 
‘intdrest of his widow; that thera iè tio neces- 
‘pity tö grant Letters of Administration to: any 
one for any purpose, and that the application 
is not within the scope of the’ ‘Probate’ and 
‘Administration Att (V of 1881) and secondly, 
that, on the merits, the District Judge has 
arrived: at & wrong conclusion in holding ‘that 
Padmalabh and Brojo Nath were: one and’ ae 
same person. a 

` We think, in the EREE RTA that we 
achi to permit the defendants tò raise thè 
first contention though it was not raised at an 


' earlier stageasit ought tohave been. We must 


decideit becauseit goes to the very root of thè 
litigation. . The ‘consequences would be gêriz 
ous to both theparties if it were not permitted 
to be raised. Furthermore, we can decide 
the’ contention’ without renianding ‘the ‘case 
because it arises on’ a angêsah ‘of the 
pleadings. 

` No doubt section 64 of tho Probate and 
Administration Act(V of-1881) ‘merely ebi: 
templates an applicabionfor Letters of Ad mini; 
tration’ specifying the amount of assets which 
are likely ` to come to the petitioner: s hands, 
It is not necessary for the Probate “Court ‘to 
decide what assets are likely to come “to the 
hands of the petitioner , for the purposes “of l 
administration, but it, is the duty of the’ ‘Coakt 
in granting Letters “of Administration to” dóti- 
consider whether theré is any estate whatever 
to be administered. The duties ofan adminig- 
trator are’ mentioned in Chapter VII of the `- 
Act. Among them, it is his duty to collect the 
properties of the deceased and the debts due 
to him at the time of of his death; and after 
administration on the familisr. lines, it is his 
duty to pay the residue .to the person “alti: 
mately entitled, as for instance, to the ¥egi- 
duary legatee, i any has, been oe by 
the Will(section 145). ` : 

' This was the view adopted ‘in oe ‘original 
side of this Court by Mr. Justice Sale, in the 
case of In the goods of Nursing Chander Bysack 
(1), where the “fallacy was pointed out of the 
prevalent idea‘ ‘once an administrator, always 
àn ađininistrator. "The facts of that case were 
not B0 strong as thege before us in the present 
appeal, because, there, administeration had 
been granted, and it was held that when the 
widow was in possession as heiress and not as 
an administratrix because the administration 


had been aie she was no longer 
(1) 8 C. W. N Ka i i . i id || 7 
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' with.the administration of that-estate., , 


4 


IN na t E Ci 
i + 
ly i j 
- bar if 


ae: SABAT SANDEN OHATTRRJAK v. sowan CHANDBA SHAHA. À a 


nals tol the: denona. of: the. Court 
< et shacould deal with -tho estate in her cdipa~ 
gibas heiress and: on her “own, responsibility” | 
without „invoking ‘the permigaion; of the Court , 


under ‘dection. 900 the ‘Probate and ae 


tration Aot., ya 


“+ =- 1 Bh 


“In the case. Deforens,. no administration was ` 


‘ever. granted: during the long series of, years: 
daring which the widow was in posséssion of 
‘the estate of HarisH-and when ,the debts; „if 
any, must have been-paid up and pall, other 
necessary: action: been . taken -in., connection 

It is 

quite clear. to,us, On: this considération, that 
the. application of. the respondents was- incom- 
petent, and. misconceived.: : Some stress has 
been laid. by the learned Vakil for the plain- 
tiffs ‘dn an. observation . -Raghu Nath 
-Misser v. Musammat Pate. Koer (2); but that 
case was a very different one and. is. no” 
authority- againstthevjew we now adopt. The 
-decigion. of Mr.. Justice Salehas beenap proved 
ofi ing more recent decision of this Court; Laksh- 

ma, Nargin Ohatterjeaw. Nanda Rani Debi (3). 
Ib 18 -evidént- that,; the ‘real . Object oË this 
litigation is notsto administer: ‘the estate of | 
Harish (forthat, as we haye: mentioned, must 
have been administered already) but, to 


` obtain a declaration: of. heirghip.. sọ -a8, to 


fortify tho rsnecessful:, party in ‘any regular 
suit thes, may. „hereafter be. instituted. - We 
cannot, ‘Hermit such a. course to be. adopted, 


j or to ehlarge the. scope ‘of the. Probate Apd 


‘Administration ; “Ack. | 
We, therefore, . allow: ‘the ‘frat contention. 
seed on behalf ‘of the defendants-appellants, 


and, having regard to- the circumstances of 


Anis Cade. we think- it unnecessary to go into 
-the second question as to, whether Padmalabh 
-and Brojo Nath were.one and the same per- 
son. That iseue, if the parties aré.so advised, 
-inay:: be agitated -tndependently In .& ‘suk 
framed for that-purpose.'. - 
->. The appéal-is allowed... In the PETTA 
as ‘both the parties appear to tis to be in fault, 
‘we:-make no:qrder for tosts. The parties’ will 
- bear their own costa thronghout. . 
ii ae Sor ae | “Anisa allied: 
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CALCUTTA HIGH COURT. 
“Stcoxb Civit APPEAL ` No. ‘2256 or 1908. 
oo January 24, 1910. | 

> Present: —Mr. Justice ‘Chatterjeo.. 

“SARAT CHANDRA’ CHATTERJEE 

AND | OTHERS —D BFRNDANTS>—APPELLANTS 

4 VETEUS 
IS WAR: CHANDRA SHAHA—’ 


Pratntier—Responpent. 

Landlord and tenant—Co-sharer taking Jeabulyat én in 
a pêni of.his share—Rent decree, execution purchase 
snder-+-Priority’ of tutle—Purchaser under, mortgage 
decree against holding—Bengal- Tenancy Act (FIIL of 
1885), 8. 3cl.. (9) and ‘Bch IM art. 8,—“Holding”— 
Special: “Limitatron—Disposseasion by auction purchaser, 
mot ın capacitylof landlord |; bate 

P. held 7 bighas of jote at, £ a. jama of Ra. 9. The 
defendants who were 4 annas landlords took from P a 
gabulyat i in respect of ith of’ the land, ‘the boundries 
given'being ‘those of the 7 bighaa:~ + 
-t Held, that the defendants must ‘be soneidezed as 
fractional co-aharers and not the 16. annas landlords 
in relation’ to P; that when they obtained a decree for 
arrears of rent against P and purchased the jth of 


_ the land-in execution; they did not dcquiro ‘an ‘inde- 


feasible interest in the Jand.so as to: have a: priority 
of title againgt the plaintiffs who. ware purchasers in 
execution of-a „decree on a mortgage prior to the ‘de- 
féndant’s putcHase. 

: Hurry Churn Y. Ranjit ‘Singh, 1 CoW. N: 621; 25 O: 
97, Boidya Nath v: Shin, .20..W: N. 44, 25 G. 917; 
‘Haribole- Brohmu-,x v., Tasimuddin Mondul, 20. WON. 
630 and Ahadutlah: v. Gagan Mollah, 2 C. L J.,10, 
‘referred to! tt- ” 

Held, also that as the defendanta- “dispossessed the 
plaintiffs not in their, capacity, of: Jandlords but as 
auction purchasers, they could not claim the aid of art. 
3) ‘Boh. ILE of the Bengal Tenancy Act and the benefit 
of the special dimitation of. two years. 

` “Abhoy Chuin ¥- Shaikh Titu, 2 0. W. N. 175,. Brojo 

Kishore y. ‘Saraswati, 6'0. W. N. 333, Mahomed Khalil 
v: Hirandra Nath, 50. L. J. 650 and Hara Chand v. 
Umesh Ohandra, 11 C.L. J. ` 20; 140. W. N.71; 5 Ind, 
Cas 89, reférred- to: 
‘ Held, "Rarther,, that the eee “were not entitled 
to raise the, question of the transferability of tife 
holding and to plead ua the plaintiffs had purchased 
nothing. “ 

_Bhagirg th Ohanga x v., Shiekh Hafizuddin, 40. W.N 
679, “Ambica Nath v. Aditya Nath,6 O. W. N. 624, Aa 
uddin v. Brish, Ohandra, 11; Q.W;N. 76, Hara Chandra 


-V Umesh Chandra, 11 O.L, 20; 14°C, W: N: 74; 5 Ind. 


Cas.. 89, referred to. è 
, _ Appeal from. the. -decree - of the, Second 
Sub- Judge of Jessore, dated July 24, 1908, 
modifying that. of the Pirat, Munsif of N arail, 
_ dated August.1, 1909. Conn 

Babus Darat handra Kian = Jabar 
Nath Bose, for the Appellants: . 

. Babus -Surendra -Ohandra wan, for” ‘the, Re. 


oii y poadents. $ kar 4 E D) 


«Judg ment. —Pirni and Pabati; ; two 
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Rs. 9. In 1292, defendants Nos. i to 3 who 
were "four anngs. landlords took. from Purna 
g. | gabiiliat. in respect “Of “Wih of the land, 
 namély 1’bigha 15 cotigas out of the 7 bighas, 
“boundaries given being those ‘of, the 
T bighas.-. eo 

“Te id contended that this ‘created the. deton- 
: dats Nos, l to 3, the 16 annas landlords | in 
i relation | to “Purpa. and, therefore, when defen- 


INDIAN CASES. 


= 7 = 
- = 14 
- m 


hal a 
+ t F La FT ares ee b T 
. 


and Hara Ohandra V.~ Tinah a (10). Je 
“As - regards- thos last: point raised” that 
the defendants are entitled’ to ‘raise thei ‘qnes- 
tion of the transferability’ of- ‘the holding’ and © 
plead: that the- ‘plaintiffs have" “purchased | 
~ nothing, I think the: point’ has been dec ided 
against the said view in spyeral caseg’, [See. the 
cases of Bhagirath Changa- -y Shiekh’ Hafiz: 
udlin (11), Ambica : Nath’ ‘Acharjes a vi Aditya 


dants Nos. 1 to 3 obtained a decree-for arreyrs. Nath Moitra (12), Ayeruddin: Nusya Ww 1? 


against Parna's. gon ‘and sold: the said land; 
1 bigha, 15 cottas and themselves made the 
‘purchase, ` ‘they aequired | an. indefensible 
1 terest in. the . land against which, the 
title of ‘the | plaintiffa, arising. under a purchase 
“in Execution. ofa ‘decree ou 8 ‘mortgage ` prior 
to their déoree and purchase, gould not prevail, , 
The fack of the boundaries being that of the 
“entire holding, ‘i is,.1 think, a settler aud. thede- 
- fendants ” mist be considered 3 fractional 
op: csharérs, | ‘This i 18 elear’ from’ the definition 
of ‘the word.. ‘holding"in section 3. clause ©) 
of the Bengal Tenancy Act. [(See the | cases of 
| Huriy Ohurn Bose v. Ranjit “Singh (1), Baidya 
Nath Dey ‘Sarkar-v- Shaikh’ Jhin (2), -Haribole 


Brohmoy. Tasimuddin Mondul (3) and: Abadulla pon 


Shaikh v. Gagan -Mollah (4)]. 

The decree, ,thgrefore, obtained baken 
UNG, 1 to’ 8 is nota rent decree , within the 
meaning of Tenancy Act. : 

It is conkended, however, that even if the 
déérea is-not. avrent deerep,, the- defendants are 
- centitled to claim the benefit. of the: special 


, limitation under the Bongal-Tenancy Act and. 


they could certainly have stood their ees 
if--they ; had, dispossessed. the plaintiffs: 
their capacity of landlords, *: -Ss the - cases ` 
: of .Parameswar Namasudra’ v: - Kali Mohan 
Namasudra (5) and Annanda:.Sundari~ Ohan- 
| daling v. - Kebulrant Changa (6) 1]... Baut- they 
. rely. upor their purchase-:in execution ‘and 
- they. dispossessed. the plaintiff under” that ` 
. bitle,: > They cannot, therefore, claim: the aid 
of, article .3,:Schedile~ HI of the Bengal 
[See: the cases of Abhoy Ohuin 


Mahapatra y. Saraswats -Dasi (8), Makamed 


Khalil’ v.- Hirendia' Nath. Bhattacharya (9) 
-1) 25 0..97; 1 0. W. N. 521.. -- 


gor 5 g OW N. "443 25 CG. OL7. ee ds n 
- 6 20..W. N.'680.- _ aa 
(4) BOL, TO Sa a 
6). 4.0: W.N. 801; 28. ©: a7 oh. Gr gees 
TO. We N. BAB yet ot ig 
1 3 C, WNT NG , 
*(8)'6 CW. N. 888,” = i ree, 
< (9)-6C, Lads 630)” kg a a sai 


wr 


Ohandra Bani (189) 
Chandra (10) ].. 
-The appeal, MH fails on- il tbe Pra 
Gadi ig “Accordingly dismissed with: costs: a 
n. ag ao Appeal dismigsgd. : 
| (10) 11 OL. 20; o W. N: fi; 5 fnd: 
11),,4 Oo W. N. 879. , ae ee 
AY 6 0; WIN. B84 T l e, 
sy 116. w. N. 78. ae 
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GALOUTTA HE COTRT.’ 
` Skconp Ciu Areas No. 1103 tr ipod, 
ae ee February 7, 1 DO 
“Present : iMr. J ustica olmwóod | and” 
"Mr. Justice Chatterjée. eae 
DEO NAGAR ROY —Devanvant— 
a a | APPRLTANT ‘ : = 
ae ergg T n 
°? RAM SEWAK MAHTO anp ANOTHER — 
-Prawtives—Regronpests, PE? 
‘Civil Procedure Code (Act V of, 1908 )>a iOD Begint 
~ Appeal—Point, of. Lawa Whether gcr dg. E gig 
Gonclusion of low from facts. wi 
A finding of the lower "appellate Court. ‘hia a per 
- tain decree id-not ‘frandulent’ ig not a finding” of- fact, 
- but ia a conclusioi-of law. artivéd-at from facts found, 
and , ig,-. therefore, amenable to reversal i in’ sng Kh 


“Appeal, from, the’ decree’ of bh: ‘Aab hi ndgo 
of Saran,. dated Marck: 6, : 1908;:-reversing ' 
that of the Munaif, of. Sowan “dated, Peptem: 
ber 80, "1907. ee 
_ Babu Dwarka Nath Mite, or, the-Appels ` 
lant. WAN 

Babu Akhoy Rene Banerjee “for 2the Ro- 
spondents. - á 

Judgment. A Daran eg cad 
Mohipat Roy -were two brothers. “Defendant. 
Re 2 aad Balak. Hor. father, of desan an, 
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dants. Nos. 2 and, 3.,and one.Sheo ‘Narain 
Mahto defendant: No. 4 who is relation of 
the plaintiffs, for Rs. 155, out of which Rs. 100 
belonged, to. defendants Nos. 2 and’ 3 and 
Rs.55. to, defendant No. 4. The rate of interest 
was. Re. 1 per mensem per hundred and 2 
per cent. per mensem ifthe repayment was not 
made on the due date... : 

On the 25th March 1900 the said. Gobar: 
dhan Mahto. executed a sarpeshgs mortgage in 


' favour of defendants Nos. 5 and 6,the brothers 


of defendants Nos..3 and 3 respectively, for 
Rs. 299, mortgaging a partofthelands covered 
“by the first :mortgage of 1898.: Ont of- this 


' ampuat Rs. 121 was paid, to the plaintiff in 


payment. of. some. previous: debt, ‘Rs. 155. 
the principal of the lst mortgage of 1898 was 
kept in deposit with the ‘mortgagees” for 
“payment to the mortgagees t. ea defendants 
Nos.2,3 and 4alleging that the interest upon 
the same had been paid up to date and Rs.22 


` was paid in cash „b0; the mortgagor, 


ta 


-the mortgage lands for Rs.. 


Qn the, 29th August 1900. the same mort- 
gagor executed a zarpeshgi lease in favour of 
plaintiffs and defendant No. 7 in respect of 
499 ‘which was 
“made up as follows: :—Rs. 299 - deposited for 


` repayment of the- Qnd zarpeshgi dated 25th- 


j 


March 1900 to defendants Nos. 5 and6, Rs. 127 
for payment ‘of’ thé. first movhgige:. being 
Rs. 100. prinéipal,- and: Rs, 27 interest and . 
Rs. 13- paid in cash. 
“The Rs. 299 under ithe. ‘eis of. the 
25th March.1900 was paid upand the bond 
returned., A sam of Rs. 160 also is endorsed, 
on the first mortgage. bond of 1898 asreceived 
by. defendants Nos. 2 and 3 on account of 
their..shares in" the presence of Sheo Narain 
,, defendant No; 4 on’ account of thé first mort- 
‘gage of 1898: therefore, the defendants Nos..5 
and 6 received the full-amount of: Rs. 155, 
and the, defendants, ‘Nos. 2 and 3 redeived 
_Rs.: 160 and they “had ' received ' the whole 
interest up to 25th-March 1900 as recited in 
_ thé'mortgage of: that date. 
Nos. 2, 3, 5 and 6, therefore, received the princi- 
pal of Rs. 155 i in full plus interest ‘for’ 2 years 


and: 7° months. ‘up'to 25th- March 1900— . 


Rs.’ 96 ‘odd plas ‘Rs. 160 which’ would: satisfy, 


. thé whole principal of-Ra? 155 with interest 


upto29th August 1900 less about Rs: 2. Thus. 
the defendants 2, 3, 5and 6 received tha whole 


principle twice. over.and. the whole .interest 


minus. about, Rs; .2-, which may. have -béen 
remitted. The. “endorsement : ‘on .the first 
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mortgage bond says- -that the bond was re- 
turned to the’ plaintiffs in the presence of 
‘Sheo Narain. It was, bowever, not returned 
and one of the defendants deposes it was re- 
turned fo the plaintiffs who made it over at 
once to Sheo Narain. In any case the bond 
was- not returned and a suit having been 
brought by Sheo Narain, an ex parte decree 
was’ obtained’ against all the defendants, 
Nos. Day, 6 and the plaintiffs and their 
co sharer defendant No. 7 on the 17th August 
1903. | On: the 22nd Angust 1904 Sheo 
Narain assigned the decree to defendant No. 1 
who executed ‘the decree and purchased the 
mortgaged property on the 8th November 
1905 and took delivery of possession. There 
was a-digpite as to actual délivery but a 
proceeding’under section 145 of the Criminal 
Procedure Code having ousted the plaintiffs, 
they have brought this suit on the allegation 
that Sheo. Narain was a mere name leader, 
that defendants Nos. 1, 2,8, 5 and 6 were all 
members ofa joint family Who having received 
payinent in full, still bronght a clandestine 
suit inthe name of Sheo Narain, took out 
secret execution and made a secret purchase. 
They further prayed that if Sheo Narain - was 
proved to-have obtained a real decree they 
might be allowed to redeem. 


The Court of first instanco, hela that de: 
fondant No.1 was separate from his cousins 
sind ‘brothers and -had made the purchase 
for himself, that Sheo. Narain had really lent 
Rs. 55-and had not been repaid so that the 
decree was not fraudulent: and in the result 
dismissed the suit but .without costs as there 
were ‘circumstances of considerable suspicion. 

The second Court has held that the first 
bond had-been virtually satisfied when the 
Rs. 299-under the second mortgage was paid 
up; that as.defendants Nos. 5 and 6 had not 
paid up the,firat mortgage as they ought to 
to have done, Rs. 160 was due on it and that 
also was paid by the plaintiffs who, if they 
had known that Sheo Narain’s Rs. 55.were 
not paid; . would have paid up the same 
at once: that as- Sheo Narain’s dues were not 
paid up the . decree was not fraudulent but 
that, as plaintiffs were under. a bona fide mis- 
take that the mortgage had been paid up.on 


account of the fraud of defendants Nos. 1—-6, 


plaintiffs were entitled to get an opportunity 
of redeeming and a decree for redemption 
was passed for payment to defendant No. 1 of 
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Rs. 155, the amount, he paid for the purchase | 
a the decree.. = ' 


, Tt, is; ‚contended in second appeal (1) that’ 


nd case of mistake was made by the plaintiffs, 
‘in'their-plaint and even if mistake were.made 
out. :the decree, and sale thereunder,’ not. be- 


ing’tainted. with: fraud, could hot. be opened ` 


rap 50 A8 ‘to let in: the right of „redemption: 


which has. been wiped off by the salé and ‘that 


‘there is mo: evidence of any fraud: by defen- 
dant, No.1; howeyer guilty defendants Nos. 2 
cand 3 or 5, and 6 may have been. 

=. Taere can be .no ‘doubt that Jelen dania 
‘Nos; 2 and 3 and 5 and 6 have, as the lower. ap- 
«pellate-Court has, found,- cheated the plaintiffs 
rright-and left. There | ig no directrevidence, 
“however, : that ejther defendant Nozl. or de- 
fendant No. 4, through whom he claims,. ‘made 
Any. : false’ statement’ to the: plaintiffs so. as ‘to 
that the: debt’ under ` 


rer 


_the mortgage bond of 1898 had been, fully 


‘satisfied. ‘The plaintiffs were not lulled into 
tsecnriby-by any. proved misrepresentation on 


: the part s of! defendant No. 1 or his assignor SO - 


ythat, they ane, not entitled, to, any. -relief ob the 
-gtotnd of mistake, * 

Sa There is ‘evidence on the. record, however, ' 

~ that the. ‘plaintiffs. had ‘more.than once paid 


mp the whole amount ofthe mortgage debé, 


that the: ‘summonses in the case of- Sheo . 
‘Narain; were nót- served 1 upon 4hem and that 


' they knew nophing of -the suit or ‘the proceed- ` 


‘ings in ' execlition. The” ‘learned Subordinate 
“Judge. has found upon this evidence that the 


` plaintiffs “laboured under a bona fide mistake | 


"that all- the. mortgagé debt had’ been'‘ paid 
“off. 13: 
ei the lear ned Judge’ believėd that’ the 
i plaintiffs | did- not receive the summons’ to the 
‘suit and-the notice of the execution.’ If 
“the ‘summonses and: notices were suppressed 
' either by Sheo N arain or by defendants. Nos. 2 
“8, 5,6; acting in- his name a gross act of 
` fraud wis committed: on the Court in, obtain- 
“ing the: ex parte decree ‘and’ 50 far as the 
“plaintiffs are -cohicernéd this decrée must be 
vonsidered as! fraudulent in law. .It ‘iz con- 
` tended: that ‘the finding , of: the appeal Court 
“that the decree Was ` not fraudulent i is one- 6f 
Bact and: not ` “dmenable to reversaLin second 
appeal. We think, however, that the conclu- ` 
ib arrived at is one of jaw from factsfound 
“on the evidente and we are within our rights 
si “tholdiig™ that the’ ednclision’ ` RER “wrong. 
“Section 44 of the Hividen C Ge Act provi vides that 
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A oe toa anit can shew that a. jridgmenit 


: standing against him was.obtained ‘by’ fraud 


and the plaintiffs are perfectly entitled to 
shew: that the decree_of Sheo Narain toxwhich * 
they aro. parties on the face of the record. wak 
obtained by fraud and is, ‘therefore, mot bind- 
ing upon them. . tee ee 

There is also, anotlier view ofi the | ‘Case. 
The plaintifis’ may- upon the: firidings : Lyery ` 
-well coútend that they ‘were’ nob parties to 
the ‘deckee of Sheo. Narain, ‘Inthe ‘case of 
‘Evans v. Noton (B), Lord Justice Lindley is 
‘reported ‘to‘have’ said “the defendant has not 
appearell, ‘and it has been contended: that’ he, 
therefore, i 18 not a party to the action, “but I 
think he became. ‘such when he was aeived.”’ : 
Jf: ‘they 5 were no-parties to the mortgage saih 
“they are still- entitled: to redeem “the ‘thort-: 
gage, ‘and that isthe. only. decree that ‘his ` 
been given by the learned’ Subordinate J udge. ` 
We think’. that in ‘any view of ‘the’ case ` 
the decrea appealed against meets’ the ends” 
of justice and a therefore, confirmed with : 
costs. oe ee “a, 
i oe A : ite ‘Deore confirmed, *: 

(1Y (1893) 1 Oh. p..252 at’ p. 264 5162 L: J.Gh; 4185 si 
2 R 216 ; 63 L: Te 271 5 ALUN. R. 230; ee E: 
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. PLAINTIFES — RUSPONDENTSA TE: 

* Hinds | Law—Self-acquired. - property- Gains: of. 
astrology without detriment to, the joint property— 
‘Elementary education r received at the hands of the father. _ 

Proporty* acquired | “by. an astrologer - “by: ‘his -own 
‘unaided ‘intellectual exertions . is his. self-adéquired - 
property though he had received ~ hig: Pemon 
education from his father... . 

. Lichmin Kuar.#: D3bi Prasad, 904. “483, “Paulie 
Valoo Cnetty v. Pauliem „Sooryah Ohetty, 1: AL, a 
‘4 I; A. 109, referred to. ` 
- -irst appeal from. the desision of the 
Subordinate AES of roa datêd Ist Ji a 
a 4 < 
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| Judgment. —This appeal arises. out ` 

‘of aguit for partition and thefacts shortly ` 
‘are these. Ganesh Dat, one of the plaintiffs; 
is the son of one Pandit Baldeo Dat. ~Joshi,, 
‘deceased ; and the, other plaintiff, Kashi Dat, 
is his son. “The defendant, Darga Dat, is thé 
~ brother of ‘Ganesh Dat. . Baldeo Dat died 
‘ about 26 years ago, leaving his wife and two" 
gons him surviving. Ganesh Dat was at this 
‘time about 25, years of age, while Durga Dat 
Was a lad; of - about 7 years., “Ganesh Dat: 
- 'devotëd ‘himself to- the study of ‘astrology;, 
‘and with .& View-.to uninterrupted study he 
-in the life-time of his father withdrew to -and 
- livedïn seclutionins garden -house of the, 
Maharaja of Dumraon, leaving: his mother; 
“his wife snd- his’ brother, in the. “ancestral 
house; of the family." „After „his father’s 
‘death, he lived for several years in , the same 
“garden house but -some, years ago he, built’ 
‘a. new house and has been living, in that 


house apart from the other ‘members of’ the. 
Ganesh Dat became. a. 


family ever since. 
distinguished astrologer and attracted the 
‘attention “of noteable. Indian : gentlemen, 
amongst, others, Their Highnesses the 
“Maharajas ° ‘of Bana and Visianagram 
‘and the Raja of Sarguja and others. For his 
services tô his;-clients as an astrologer, he 
received considerable «sums of money. which 
< were invested in''various ways. The an: 
~eestral property; of the family has never 
‘been partitioned, and the suit out of which 
this appeal has arisen WAS- : instituted - by 
j Ganesh Dat and his son for partition of that 
/ property. The property so sought to be parti- 
‘tioned included a. sum of Rs. 5,580 deposited 
“by Baldeo Dat in the. kothi of Baba Sita Ram 
:Keshô Ram and, also. a sum of Rs. 940 in de- 
-posit in'the same'kothi, alleged to’ represent: 
‘money deposited by | Ganesh Dat on account of. 


income of the. village of Kodupur. ` The . 


-defendant in his written: statement , alleged 
‘that the money eposited -in the kotht of 
‘Babu Sita “Ram Kesho Ram did ‘not belong 
` to Baldeo Dat but, formed part of the, estate 
vof ; hien mother;.. and that she, . before 


her death, ‘made. an oral Will and, thereby... 


gave'the money ‘in question to the . defen: 
‘dant’s wife and gave, ‘ornaments, equal.‘ ‘in 
value, 'to-the |i , sum so ‘deposited. “to the wifà 
of.. Ganesh Dat. 
í -Ganegh ‘Dat and he Wero, not: separate ` in: 
‘food but that on the contrary up to ‘the 


Sigua of Bhadon, Sambat 1964, he and the 
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as an astrologer: 


He. further’ alleged thab 


401 
ves PR REY, PS, ase, “RES me a 
plaintif remained joint: ‘and the business 
carried on ‘by them was carried on as.a joint 
faniily business,’ Ganésh Dat doing all the 
work. as Manager. of the family. ‘He claimed 
that the monéys received by Ganesh Dat as a 
return for his services as'astrologér and the 
property acquired with such moneys, formed 
joint; family property and should ‘be brought 
into, hotch pot in the partition sought to be 
effected. In a schedule to the written state- 
ment a large quantity of property is specified 


.which the defendant alleges formed part of 


the joint family "property. 

. The Court: below held that the sum 
deposited! 3 in the ‘kotht of ‘Babu Sita Ram 
Kesho Ram was ancestral property and that 
the defendant’s allegation that if was his 
mother’s stridhan was without foundation. It 
also held that no Will was made by the defen- 
dant’ B mother as alleged, and that the 
allegation that the defendant's ‘mother gave 
the money in deposit to the defendant's wife 
and jewellery -to Ganesh’ Dat’s wife was 
8 made-up story. It also held that the old 
ancestral house and'the profits of the alluvion 
lands, deposited with Sita Ram and Kesho 
Ram, were partible as joint family property. 
As to’ the properties claimed by the defendant 
to be ancestral, -the Court below “held that, 
as to some of them they never existed, and as 


“to those that existed they were gega irad after 
the’ death of -Baldeo Dat by the plaintiff, 


Ganesh. Dat, alone. As to’ this last mentioned 
property, the Court found that it was acquired 
by Ganesh Dat by his own’ intellectual 
exertions and as the reward of his services 
It held that it was fully 
established beyond possibility of contradiction 


-that Ganésh Dat did not have in his posses- 


sion any of the ancestral properties, nor 
their income, nor the profits of them. That 
the principal of the money, deposited with Sita . 
Ram “Kesho Ram was still’ on .deposit and 
the interest: was from time ‘to time taken 
and appropriated by the ‘defendant and his 
mother and plaintiff never touched it. The 
Court. below further found. that as” ‘to 
three houses, , which the defendant claim- 
ed to be joint. ‘family property, they were 
acquired ` by ‘Ganesh Dat after the death 
of his father and that he paid the consider-' 
ation ‘for them out of bis own earnings and 
“that the defendant had no right to claini any 
share i in: thos houses. A deerée for parti- 
‘tion was accordingly given” for ‘thé “property 
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-“found'to be joint ancestral property. : 

st The defendant has preferred this Sane 

“and the'-main grounds:of appeal relied 
upon before us are that the family’ was a 

‘joint family up to Bhadon, Sambat 1964, 
and that all acquisitions made: by Ganesh 
Dat formed part of the joint family property, 

- that there was a nucleus of family property, 
and with its aid, it should: be held, the dis- 
puted properties representing ‘the earnings 
of Ganesh Dat were acquired. 

The learned Advocate for the appellant 
“has laid before us the evidence bearing’ upon 
the disputed facts in the case and we have 
listened to his ‘arguments with attention. 

- The conclusion at which’ we have arrived 
is that. the learned Subordinate Judge 
rightly decided the questions ‘of fact raised 
in the issues. , As to the alleged oral Will 
of the widow of- Baldeo Dat, the -defendant 

"has, wholly ‘failed tò prove it. There is 

“likewise no evidence to satisfy us that the 

“widow of Baldeo Dat gave any jewellery to 

“the plaintiff's wife. We are also satisfied as 
to the correoctnéss of the findings in regard 
‘to ‘the items’ of property ‘which in the 
‘opinion ofthe learned Subordinate J ndge, 
“were not shown to be in existence. 

Tt‘only remains to consider the arguments 
“which have been advancedin regard to -the 
property which” has been’ found to be -the 
Separate and self-acquired property of 
the plaintiff and, therefore, not liable to 
` partition The ‘appellants allegation is 
‘that all acquisitions of Ganesh Dat made 
whilst the family remained joint, forméd 
‘joint property of all the ‘members of the 
* family, and'as-such‘is partible. As to: ‘the 


manner in which-these acquisitions were made ` 


-we think that the testimony of the plaintiff is 
-‘altogéther reliable. - He deposed that at the 
time of his father’s death he was 27 years of 
«age, whilst his brother. Durga Dat was only 6 
` years old, that’ he had’ been living’ jointly 
with his’ father up to the time of his death; 
and that his father used to supply him with 
_ food and clothing but that as He worked as 
an astrologer he used to-live apart in the 
Dimraonwala garden, so that no body might 
‘interfere with his work; that he- deposited 
in the kothi-of Babu Sits Ram Kesho Ram 
whatever he earned and did not give the same 
to his father; ‘that his father gave him his 


éducation and that whatever knowledge he - 


had, waa acquired froin ‘his father, that ` the 
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agreement between ON and his -father . was 


-that he should not take any -share in his 
. father’s income and should not give any.-of 
-his income to his father ; that his mother and 


Darga Dat continued to live in the old un- 
cestral house, and that his father at the time 
of his death had Rs. 5,530 in deposit in: his 
name in the koths of Babu Sita Ram ; and 
that he, the witness, had about Rs: 6 000 . 
deposited in his own name in the same kotht; 

that after his father’s death “his ‘mother -and 
Durga Dat were maintained out of the money 
of Baldeo Dat deposited in the Kothi of Babu 
‘Sita Ram and that-he; the plaintiff,- did not 
support his mother or Durga Dat, or furnish 
them with’ fonds ; that he’purchased a house 
at an auction sale about 24 years ago and 
subsequently rebuiltit,.and after the building 


‘was completed he gece in it;-that -his father 


supported his wife as long as he -lived, .that 
after hig death she went-.to her. parent’ a: house 
in the Alwar State until-the house which he 
had purchased was ready for her use,’ and 
that since then she has been living with him 
in that housé. : He further stated’ that. any 
property which: was left by his father was. in 
the ‘possession of, the defendant. ‘Then he. 


‘deposed to the building-ofa house described 


as No. 73 with his own money and-also to; the 
purchase of a house bearing the No. 72 in the 
name of his son, and another ‘house. bearing 
the No. 107 in his own name, He also stated 
that he had in deposit with the Bank of 
Bengal a sum of Rs. 7,000 also a sum- of 
Rs.6,0000n deposit with Babu Norendra Bah 
dur, and a sum of Rs. 2,000 lent to one "Babu 
Chunnu Lal; that these and other moneys ‘to a 
which he refers, the details „of which. it is A 
unnecessary to give, exclusively ' -belonged to 
him and represented -his earnings. The 
defendant never, he said, gave-him .any.. help 
in his work: as Kai aa nor did he help.him 
in any way in connection with the houses 
which -he built, ‘and the land which was 
granted to him by the Maharaja of Benares, 
was granted to him personally. It'is apparent 


.from the evidence that the plaintiff acquired 


the confidence of the public’ as an astrologer 


-and by his unaided. efforts- “was able to amass 


aconsiderable sum of- -money representing his 
exclasive earnings. It is also clear that. this 
money was obtained without detriment to the 
family property. The plaintiff, as he says, no 


doubt, obtained -his> elementary education in 


astrology from his father bnt ‘no money of the 


We a p 
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"  _DUBGA-DUTT JOSHI v. GANESH DUTT JOSHI, 
t Pia sats Aula! expended in that education... . ,. 
|.) + On the question as to what are self-acquisi- 


i ‘tions,. Manu lays'‘down-the general rule.):that 
what a brother has acquired: by, labour or 


skill, without using the. patrimony, he shall - 


snot give up without his, assent,- for it was 
pained by, his ‘own-, exertion,” “ (Manu, 9, 
.1.Olamses:206, to 209). "In the Mitakshara, the 
‘following rale is laid down: ‘whatever else is 
. acquired :by the. oo-parcener. * himself, without 
` detriment to thefather’s estate, as a present 
. fron a friend or. à .giftiat. nuptialg,,does not. . 
‘Jappertain: to the-heirs (Chap: I, Section 4, 
OL #118): 
‘:walkya to mean- that ‘the. phrase `: 
aan pad by. himself without, detriment to. the 
“t+ father’s ostate” must, be: everywhere.. under- 
1 stood'and:it is thus connected. with each mem- 
bèr of the sentenca, namely | what is ‘obtained’ 
|. from ‘aa friend: without, detriment to the pater- 
` nal estate; whatis received in marriage without 
i -waste-of the -patrimony ; what is:redeemed of 
é “the hereditary estate; without expenditure. of 
‘sancestral property; what is: gained by-. science, 
-~ without use of the father’s ‘goods.}’; The learn-. 
ued>: advocate for the -appellant ` relied upon 
. the, definition:given'’by Catyayana of wealth. 
Lwhich i ig not partidipableé,! gained: by learni ng 


“ca. foreign. maintenance is, termed acquisition‘ 

oe his- knowledge. of astrology from..a 
/ | trologer conld-not be regarded as acquired 
‘y plaintiff received‘from his.father had a money 
» the.definition - of.: :wealth which - not 


ș thus: — Wealth gained-through science which 
“was acquired from a stranger: while receiving 
; through) learning,” -and~has contended that 
i; inasmach-as the. plaintiff Ganesh Dat did not 
J stranger -while receiving A foreign maintenance 
but from-his -father, his earnings as an as- 
< without detriment to his father’s estate. : He 
‘c Algo. Gontended.that.the learning. whioh the 
value, and that this fact must be taken into 
account. : Werare. not prepared .to oe that 
.participable? given by Catyayanais Nan rae 
. Jt-appears to- usto be illustrative. merely. 


Mr. Ghose -in‘his-work on the: principles of | 


: Hindu Law, dealing with the rules laid down 


“by “Manu, Narada, -Vishnu,: Oatyayana, and ` 


» Yajnavalkaya, also: mentions.the definition of. 
` Oatyayana and. passes this, comment- -upon it: 
“He. defined - ‘gains’ of -science” 

" gained “by. one- educated whilst supported by 
oh ‘stranger. He probably meant.to emphasise 
. the. rule.of Narada buthe says nothing about it.’ l 
TT ronly: says: that: i in the/ RETON of a person — 


$ 
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-Dhis rule is. explained by. Xan = 
‘anything’ 


“aa what is. 
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trained: in; arms. by i father .or , brothers, 
ithe gains. ‘of his valour (BPO. divisible among 
the family, according to, _Virhespati: , In the 
- test, of .Catyayana, onthe subject,.we. find 
him quoting authority for his positions. 
Unfortunately, we do not possess the texts 
which werg, probably before, him.” Later on 
he says - “From the above it is tolerably clear 


` that the rule.of Manu as modified by Narada 


agreeing , as it, does with that of Vishnu 
as Gautama and Yajnavalkya is -the law 
governing self-acquisitions including. gains 
of ‘learning, and that it is a simple rule 
consonant with reasoning end natural justice.” 

(II Eda. pp:-520, 521,522). At the age of 
14 . the plaintiff -left his father’s house 
And from the, evidence we gather that -any 
education: which he received from his father 
‘was such elementary education as a boy of 
tender years could imbibe., In regard to 
-advanced education in ‘the science of astrology 
he was à self- taught man., ‘In the case of 
‘Lachmin .. Kuar. v. Debi Prasad (1), the 
facts were. these: three’ ‘brothers Ram Narain, 
: Sheo- Narain’ and Jai Narain,: whose ancestral 
, home was at Bilar in, tho Cawnpore district, 
went ont into the world and obtained employ- 
ment in’ the “Commissariat Department, ard 
in, the-course of time. each acquired consider- 
-able wealth. They. were, not, shown to,-have 
“bad. any ‘assistance. from the joint. family 
funds.except in their. support in early years 
and.. rudimentary - education” It., was not 
shown, that, any money, was: raised . on the 
gricestral. house . to... start | any of them. in 
life. -They- did ‘not work jointly _and no one 


of ‘them -was, shown to have had any concern 


with the. savings and. accumulations of, the 
othér . brothers. The, question. ‘before the 
. Court was, whether the: sayings and. ‘accamula- 


‘tions “of one’ of the -brothers formed joint 


family - -property,. and, it, was. contended - ‘in 


z support-of. ‘the affirmative. that, Sheo Narain 


Was: educated - “when ; a. boy, at the family 
expense,, and that, therefore, his subsequent. 
earnings, anid, accumulations. should be- -treated 
as... joint family, -property... “Burkitt -and 
Dillon, JJ.;. repélled : this . contention ` and 
referred to the obšervations of theirLordahips 
of the. Privy Council, i in Pauliem Valoo, Ohetty 
y. Paulsem; Sooryah -Ohetty (2) i in the course 
of which a-similar contention was stated to 
be “a somewhat startling proposition of law.” 

(1) 20 A. 435. ee a 

S (8 DM BAR. A. 108. i 
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‘They held that the fruits of an ordinary 
elementaryeducation, could not be regarded 
as the gains of science, acquired at the expense 
of ancestral wealth, ° 
Tn view of the fact that no portion of the 
joint family property, be it principal or 
interest, was -spent upon the plaintiff's 
education ‘and that he lived separate and 
apart from the family: and acquired his 
skill in astrology by his own unaided efforts, 
we are of opinion that his earnings cannot 
properly be regarded as belonging to the 
joint family. The joint ‘estate suffered no 
detriment by the. education given to the 
` plaintif by his father; and it would, “we 
think, be unduly extending the rule laid down 
by Hindu Law-givers, if we were to hold that 
the earnings of the: plaintiff as an astrologer 
under the cireumstances of this case, ure 
partible amongst the members of the family. 
We think that the view. of the Court below 
upon this question is correct and we dismiss 
the appeal with costs including ‘fees in this 
Court on the highor scale. 
' Appeal dismissed. 
(2.0.14 0. W. N 261; 7 A. L.-J. 126; 7 3L L. T. 63.) 
PRIVY COUNCIL, . 
: Ki FROM CALOUTTA HIGH Covert. 
December 16, 1909. 
Prosent: :—Lord Manap b kn, Lord Oollins 
and Sir Arthur. Wilson. 


alter the character of the suit and no ‘new defendant 
was brought on the record within section 22 of the 


Limitation Act, 1877. 
The ostate of a shebart is entitled to be reimbursed 


all moneys properly expended by ben in defending 
his position as shebait. 

Walters v. Woodbridge, L. R. 7 Ch. D. 504, 47 L. J. 
Ch. 516; 38 L. T. 83, 26 W.-R. 469, relied on. 

And that estate is also entitled to he reimbursed i 
all moneys properly expended in performing the 
obligations imposed upon the shebast by the original 
founder. . 

Appeal from the Eo oi of the High 
-Court, dated February 24, 1905 (reported at f 
82 0. 582; 9 CLW.N. 491) affirming that. ofthe 
Sub-Jndge of Hooghly, dated June 30, 1903. 

Str BR.” Finlay, KO, Mr. L. DeGruyther, 
K. 0., and Mr. Dunne, for the Appellant. . 

Mr. Arthur Cohen, K. 0., and Mr, Œ. E. A. 
Ross, for the Respondents: 

Judgment. 

Lord Macnaghten.—This is an .appeal from 
a decree of the High Court. of Calcutta affirm- 
ing a deoreé of the- papers J udge of 
Hooghly. LA wa 

In the Court of first- steaks the’ present 
respondents were plaintiffs. The -suit was 
brought by. them as executors of Bejoy- 
Krishna Mukerji, who wasshebait of a debutter 
estate for nearly four years, to recover Rs. 
77,964-9-6 alleged tobe due to him in that 
capacity, either from the estate or from the 
principal defendant, the present appellant, 


ne PEARY MOHAN. MUKERJI— personally. 
DareNDANT—APPELLANT The history of the litigation is shortly as 
versus follows :— 


Jaga Mohan Mukerji, who did in 1840, | 


Y 


NORENDRA NATH MUKERJI.AND OTHERS 


—PLAINTIF¥S— RESPONDENTS, 

Hindu Law—BShebait—Amounta spant in prolecting 
debutter estate and performing obligations as shebait— 
Right to be reimbursed from debutter funds—Limttation 
Act (XV of 1877), 8. 22 and’ Sch. II, art. 120—Nev 
defendant, one already on record 1s not—Lamitation for 
auit.by shebait’s executor for the amounts, 

The legal representatives of a deceased shea 
brought a suit to "recover the ‘amounts, which ‘the 
shébait was! compelled to spend out of his private 

: fonds. in protecting. the’ debutter estate and per- 
forming his obligations as shebait, and although every 
possible | claimant to the office of shabatt, including the 
appellant, was made s party ‘to the snit, the High 
Court thonght that the estate was not properly 
represented and remanded the guit in order that the 
prayer in the plaint might be amended, 80 as to raise 
directly the question as to the right to the office of 
shebait and ‘the representation of the estato, and on 
remand, the appellant was found to be the shebart and 
the finding was upheld by the High Court: 


" Heid,.that the period of limitation 18 six years from. 
the death of the shebait and that the suit being’ 
instituted within that time was not barred, and: that’ 


the amendment directed by the High Court did not 


by Will, dedicated certain properties “to: the 


sheba, or worship, of two Thakurs, or idols, 
the annual celebration of Durgapuja and: 
other pious acts, and provided for the..order > 
of succession to the office of shebatt among his 
own descendants. ae 

The first shebart was the appellantis father. 
He was succeeded by his step-brother, who 
died in September 1890. Onhis death the- 
succession opened to Bejoy Krishna Mukerji. 
Bejoy’s succession was opposed by the present 
appellant, who threw’ every possible ` dit- 
culty inthe way.of his obtaining possession- 
of the estate and collecting the rents, 

Finally Bejoy brought a suit, No: 40 of 
1892, in the Court ofthe Subordinate Judge’. 
of- Hooghly, to establish his title to the ‘office 
of shebatt under the testator’s Will, . 

On.the 29th,of January 1894, the Court 
decided in Bejoy’s favour. Bejoy- died on the. 


} 
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day on whish the, decree. was.made.. By his > the: proper person: to represent the ‘estate. 


Will. he appointed: the present respondents 
his executors, and on ne 2nd ‘of Mareh 1894 
they ‘obtained, probate, | 
“On the 25th January 1697, bie respondents 
brought the present suit against the appel- 
-.lant, who had bosen appointed receiver of the 
 debutter state, both in his capacity, of receiver 
“and, in, his personal capacity, All the 
surviving descendants of the original testator 
“were: made defendants, - "The. ‘respondents 
as plaintiffs alleged ‘that, ‘owing to thein- 
- terference of. the: ‘appellant and his persist- 
ent ‘opposition; . Bejoy - was not * able -to 


‘recover-:more thaw.’ Ra: 4,607 odd’ during” 


‘his incumbency, while he was compelled tò 
spend Rs. ‘71,572.odd out of his -private 


fundsin protecting the debutter estate and peri. 


- forming his obligabiofik as shebait, and that 
after. Bejoy'’s death: they had tö pay a ‘further 
sumon-accotnt of the ‘debts of the'-estate. 


‘In thé. result; they:cclaiméd’ the ‘sum of“ 


Rs. 77,964-9-6 from the estate, or :in the 
alternative from the. appellant: personally.’ 
‘Theappellant defended the suit, alleging, 
among other- things, that” the ‘clainé 
was barred. by-‘limitation, ‘and ‘that neither 


t 


_ he‘ mor the estate was under Say Daniaty n 


| Bejoy’s executors: © ~ - 


_ On,the 17th: of February 1899, the- Bab 
ordinate -Judge made-a’ decree determining’ 
that the claim was not barred by limitation. : 


He held: that the appellant was liable per- 
‘ sonally so far as he had realised moneys be- 


i ‘longitig to the estate, and that, as regards the 


i 
4 


festof the claim,: the debutter estate was liable . 


» for-such cost and. lossés, as on’ enquiry by a 
commission, should be found to bereasonable. 


The appellant appealed to the High Court. : 


On'the 28th of November 1900, the High 


Court held that the claim against the appel-- 


: lant personally:.could not be maintained. As 
regarda the rest of- the. claim the learned 


Judges -were-of opinion that it was not bar- 


red. But; although every possible claimant: 


tó tho- office of shebattwas a party to the suit, 


- they, thought that the debutter estate was-not 


properly represented, and: they remanded the 


. suit in-order that the prayerof the plaint 
might be‘amended, so as to raise directly 


the’ question as: the: right to the office of 


shebatt, and the rapresentation of: the estate. 


On remand, the Subordinate: Judge. came 


to:.,the. conclusion .that the: appellant must 


be. considered: to ‘be the’ shebait” and as stich, « 


+ 


i 


_ like. 


He directed that two Commissioners:should 
be nominated to enquire into and report upon 
the expenditure in question with liberty: to 
state- their own opinion in regard to the 
liability of the appellant as shebait. < 

+ On the 16th of March 1903, the Commis- 
sioners éo. appointed submitted their report. 
After -a ;detailed-examination of the several 
matters referred to them, they stated that, in 
their opinion, the sum of Rs. 49,139 odd was 
due to the plaintiffs. Both parties filed objec- 
tions. Onthe 30th of- June 1903, the Sab- 
ordinate Judge delivered his final judgment 
to the effect ‘that the amount found due 
by the Commissioners should be reduced to 
Rs. 45,960-11-10. He held that that sum was 
recoverable: from the debutter estate, then in 
the hands of: the appellant as shebati. ` 

` .Both parties again appealed. On the 24th 
of February 1905, the: High- Court affirmed 
the decree of; the Subordinate Judge and 
dismissed both the, appeal and the cross- 
appeal with ‘costs. l 

` From that order the appe mat has oa 
ed: to His Majesty in Council. 

On the heariag before this Board, the 
learned Counsel for the ‘appellant raised two 
points. They ‘contended (1) that the suit 
was barred'by limitation and (2) that the 
estate of Bejoy: was notentitled to be reimburs- 
ed out of the: debutier ‘estate expenditure 
incurred by Bejoy as shebatt in excess of his 
actual receipts from the property. 

As regards ‘the first question their Lordships 
are of opinion that theappropriate period of 
limitation is the period of six years from the 
date of Bejoy’s death, and that the suit, there- 
fore,- was instituted in time, inasmuch as the 
amendment directed by the High Court did 
not alter the character of the suit and no new 
defendant, was brought on the record. The 
object of. the. aniendment was to determine 
judicially which of the living descendants of 
the original- testator, all. of whom were’ 
already parties to the suit, was to be con- 
sidered: shebatt. 

As regards the question: oÉ EEE NTR 
it is’ ‘quite clear, ‘and indeed it ‘was 


hardly . disputed, that Bejoy’ g estate was on- 


titled to be reimbursed all’ sums properly 
expended by him in the preservation of the 
trust estate, as for instance, all moneys paid 
in respect of Government revenue and. the 
It ig equally clear that Bejoy’s estate 


= - 
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ig entitled to be reiinbursed ‘all moneys pro- l 
perly' expended by him in defending his | 


position, as shebatt, which was challenged 
unsuccessfully by the appellant. If any 
authority is wanted for this proposition it 
will be found in Walters v. Woodbridge (1). 


As regards the other itoms of expenditure, l 


their Lordships are of opinion that Bejoy’s 
estate is entitled to be reithbursed all moneys 
properly expended in performing the obli- 
gations imposed upon him by the original 
testator’s Will. The right of indemnity, as 

has often been said, is inċident to the posi- 
tion of a trustee. The lability in respect of 
that indemnity is the first charge on -the 
trust estate. The only question 18, was 
Beijoy, as trustee, justified in inourring the 


expenditure for which his executors now claim , 


reimbursement P Ib was contended by the 
learnod Counsel.for the appellant’ that Bejoy 
was not justified in spending, as shebasi, 
more than he actually } received, and that he 
ought to have managed “the trust so economi: 
cally, that at his death, whenever it might 
happen, there should be no outstanding claim 
against the trustestate., This objection is 
somewhat ungracious, if.not-absurd. There 
is no foundation for it in; -the Will. The 
average income of the’ trust estate on which 


Bejoy might fairly have calculated was’ 


Rs. 10,000 a year. . During. the whole period 
of his incumbency he ‘redeived less than 
Rs. 5,090. The diminution of income 


bei due entirely to the appellant’s wrongful. 


“It was. not unreasonable to expect 
nee on- the cessation of those acts or on the 


interposition of the Oourt which Bejoy in~ 


voked, the income would be sufficient to 
defray, ‘the expenditure incurred, in the mean-: 
time, in maintaining the relisious observances 
prescribed ` by. the founder of the trust. 
< Their. Lordships see no reason to differ 
from the High Court. 
humbly. advise, His Majesty that the appeal 
should. be dismissed. 

The appellant, will pay the costs of the 
är peal: 

Solicitors, Mr: T, L. Wilson $ Qo., for the 
‘Appellant. . 

Solicitors, Messrs. 
for the Respondents, . 

gst? Appa RA: 

0) (1878) L. R. 7 Oh, D. et L: J. Oh, 516; 38 
L. T. 88; 26 W; R. 469. - 
i < i 
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(s. c. 14 0. W. N. 276.) 
OALCUTTA HIGH COURT. 
Crvit Rersrexca No. 1 oF 1909. 
Aa August 17, 1909. PE 
Ereren —Mr. Justico Chitty aa Mr. J ees 
‘Vincent. 
In re ABINASH CHANDRA MOITRA— ' 
PETITIONER. 

High Oourt—Jurisdiction—Division T 
Practitioners Act (XFUI of 1879), 8. 14— Reference — 
Practice. 

, Although there has: beon no framed rule of the 
High Court expressly allotting references under’ 
section 14 of the Practitioners Act to any 
particular Bench, the long and undeviating practice 
of the Court is that such matters are heard by the 


- Bench constituted for hearing Civil appeals ete., from 


the particular district. 

This was a reference- under section I4 of 
the Legal Practitioners Act, 1879, made by 
the District Judge, of Faridpur’ on January 
22, 1909. ii 

The matter senay came on for ening 
before Mr. Justico Ghitty and Mr. Justice 


.Vincent who found the--petitioner ‘guilty ‘of 


misconductand directed that he be dismissed. 
The petitionér then: ‘made an application: to 
the ‘Chief Justice’ on which his’ Lordship : 
passed the following order: 
_ Jenkins, C. J—This is an application ' hy 
way of petition whereby it is prayed that I will - 
“form a Bench for hearing the application and 
then after hearing it appoint a Bench to 
dispose of the case,” to ‘which the petition 
relates “legally, as a matter which has not 
been. legally disposed” of and to pass ‘any 
other order as may be deemed fitand proper.” 


The application has ‘been brought before 


me as Chief Justice with a request that I 
will deal with it administratively. 

In `J uly 1893 the applicant. was enrolled as 
a pleader in the District Court of - Faridpur, 
where he practised by virtue of “9 certificate ` 
granted under the Legal Practitioners Act: 
The District Judge, finding that a charge of 
professional ‘misconduct was established 
against the applicant, meponted ane same to' 
the High Court. 


The case came before Mr. Justice Chitty 
and Mr.- Justice Vincent who at that timé’ 
constituted the Division Court ‘appointed td 
deal with the business of the Presidency 
Groups to which the District of Faridpur 
belongs. The order’ passed by the Division 
Court was that the application be dismissed. 
The applicant now contends that the. case 
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did not fall within -the jurisdiction of the 
Division. “Court so -constituted and submits 
that “ib had. been empowered by the: Rules 
of the High Court‘only” to exercise appellate 
civil: jurisdiction , and to hear references from . 
the subordinate -Courts -of the Presidency 
Group . and not to exercise the Oourt’s dis- 
ciplinary jurisdiction. given by the Ləgal 


` Practitioners Act. Though .the- applicant 


was represented by cotinsel béfore theDivision* 
Court-—no ` exception _was taken to. its’ 


jurisdiction, and itis conceded that had this, 
specially - 


particular Division Court been: 
nominated ‘by thé Chief'J ustice to deal with- 
this case” no objection could now be raised. Ï 
have’ consulted the ‘officers `of the: ‘Court 
and find that. in accordance with, a- practice 
that-has obtained ever since -the passing of. 


‘the Act in -1879, each! Division: Court has, 
' dealt with all cases of this kind that come 


- regarded by,me as though it had no existence. 


/ 


/ 


from districts, of the group in its charge; - 


and this has been .. done by, virtue of .the,. 
determination of the Chief Jastice,'. for the 
time. being expressed. in-terms identical with 
those in- obedience. to;which this. case...was 
placed). before the, Division . Court whose: 
jurisdiction is now questioned., Seeing, that, 
I am.only invited, to deal with -this smater 
administratively it is not open to..me to -hold 
that what has-, been. done by the Division- 
Coutt- -ig a, mere- nullity. which can be 


, The Division. Court has acted’ under -a 
direction. which has always been -, treated as 
la sufficient allocation, of cases arising ander 


/ the. Legal Practitioners Act. 6. | 


. The. intention to allocate is beyond doubt, 
‘the question is whether the language: is apt. 
to carry-out this' intention. ‘The long and 
-undeviating . course of the Court must.-for 
| the-purpose of this application: bə regarded `- 


as a sufficient answer, and in the circam- - 


‘stancos the practice of the Court may justly; 
be regarded as the law of the Oourt.. Moreover, 
if the: proceeding before the Division Court, 
be the nullity for which the-epplicant 
before.me contends and is forced tə contend, 
then’ the order ‘made i is followed ` by no legal 
conséquences against him; andi in .any case 
he has ‘his‘remedy’ bý” way of ‘ippeal to 
-His Majesty'i in ‘Oownoil- la the circumstances, 
ae must reject the ‘present. application. 

.. Thea the petitioner “made an. ‘application ” 
re Me J usticé Chitty and Mr. Justica Vincent; 
g Jey a a review of ad judgment 
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Messrs. A. Ohaudhurt. aad K. N. Ohaudhurt 


with. Babis Kishori Lal Sarkar and Debendra 


Nath` Bagchi, for the Petitioner. l 

: Judgment.—This ig an application: 
tous to review our judgment of 28th May 
1909, by. which we order the dismissal of the 
Pleader, Abinash Chandra Moitra, who was 
charged with professional misconduct. The 
petition for review contains eight grounds, 
bat Tone of ‘these have been seriously 
pressed by the- learned counsel for . the 

splicant. | The firat ground that the District 
Judge had. no jurisdiction to hold the enquiry 
and report, was given up. The learned counsel 
did: suggest that we had taken ‘an erroneous 
view of the facts -i in one or two ‘unimportant - 
respects, principally with regard to the’ 
withdrawal of the suit against Bahadar 
Mollah by Abinash - Chandra Moitra but 
after hearing, his arguments with regard to 
those points We ‘do not see any reason to’ 
go’ back. upon, the ‘conclusions ab ‘which we 
arrived. ` 

. The main Honi which was urged before 
us was that this Division Bench was not pro- 
perly | constituted and authorised to deal with 
this reference. It was suggested that this 
might ' be covered by the concluding words of 
the first ground,’ but ib is evident that, that. 
ground refers. solely to the jurisdiction of 
the District Jadge to make the reference.. 
We permitted the learned counsel, however, , 
to say what he had tosay onthe point and 
will now deal with it. It is argued that the 
Charter gives the High Oourt jurisdiction 
over only ‘the Vakils of the High Court 
and not over pleaders in the Mofussil. That’ 
jarisdiction,. it is said, is conferred only by’ 
the Legal Practitioners Act, 1879, “and” can 
only be exercised in conformity’ with the 
provisions f that Act. Under section 14 a 
report may be made by certain officers therein 
named to the High Court, ‘and it is for the 
High Court to ‘say whether the pleader: 
shall be acquitted, suspended, or. dismissed. 
It is argued that the High ‘Court means 
the whole body’ of ‘thé Ohief Justice: and 
Judges or..such of them as have ‘been 
authorised by rule or special order to’ deal- 
with the matter. It was ` contended before 
us that the ‘arrangement could ‘be. ‘made only- 
by the . Foll,.Court and ‘not by “the Chief. 
Justice. But we ‘find from. the judgment of 
the learned Ohief Justice delivered, when‘ the 
kakên was brought before him inhis adminis. - 


408 
INDER RAI 0, EMPEROR. 


tratiye- capacity, that it was conceded before 
him that had this particular Division Court 
been specially. - nominated by the Chief 
Justice to deal with this cage, no objection 
could “have been raised. it thus appears that 
| the sume counsel for the samo client adopted 
on -the two occasions opposite lines of argu- 
ment. , 

Before us it is conceded ‘that for the past 
80 yearg- such references have been invariably 
dealt with : ‘by the Bench disposing of the 
ciyil business arising out of the group, from 
a..district of which the reference comes. It 
ig argued that.this assumption of jurisdiction 
cannot confer jurisdiction and--that unless 
authorised by the Full Cotrt a Division 
” Bench has no jurisdiction | to deal with such 
a reference. It is to be. noted that although 
this reference was argued - before us on two 
ogeagions (the-30th and Slat of March and 
‘the 17th of May last) -by two different 
` cqunsel for, the applicant no, suggestion was 
made thai we had no power to.deal with the 
matter. Nor indeed was any such suggestion 
made in the application for review. lt is true 
that up till now there has been no framed 
rule of this Court expressly allotting such 


matters. to any particular Bench, but the: 


‘practice of the past-30 years has been uni- 
form,. and, has been well- known to: the 
- profession. It is not precisely a question of 
jurisdiction, for, undoubtedly, the High Court 
“has jurisdiction in the matter, but rather, a 
.question whether this ‘particular Division 
Bench represented the High Court for the 
Hurpose. We do not feel disposed to entertain 
the suggestion, made at this late stage, that 
this Bench was altogether without jurisdiction, 
-.and that the proceedings before‘ us ‘are null 
and void.. There is, nóthing, so far as we 
are aware, which requires these matters to 
- be allocated-.to.a Bench. or Benches’ by a 
- written,rule or order and we think that: the 
established. practice: ` of- 30 years’ which is 
unquestioned gave a suficient authority, 
. whether it be considered:to emanate from the 
Hull Court or from the Chief Justice. 


' a The learned counsel concluded with aa. 


appeal ad misericordtam. The sentence, he 
said, was too severe and he pleaded for its 


_-reduction to a period of suspension, It was 


: said. that the‘pleader: had in’ fact paid up 

_ the money, which: he was charged with having 
misappropriated. . We. allowed time. for 
evidence of such payment. to be produced, 


1 
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- unsatisfactory. 


f 


= 
d oo 


and required that it should be’ verified by 
the affidavit of the pleader of Monorama to 
whom the.payment was alleged to have been . 
made. Two receipts ‘purporting -to be given 
by that pleader have been produced but the 
affidavit in support is not sworn by the 
pleader to whom payment was made, nor even 


- by Abinash Chandra’ Moitra himself, but by ~ 


his younger brother.’ The payments are said 
to have been made, Rs. 75 on 9th’ December 


-1908, and the balance Rs. 87- 15-8 on lOth 


Kasan 1909, that is after we henrd counsel — 
on the petition ‘for review. This is most ` 
It is.  ineredible ‘that if the 
Rs. 75 had been paid ` as alleged last” De- 


‘cember it ,ghonld ' not. have been . stated “at 
-one or other of the hearings before ng especial - 


ly as we laid stress on the fact that up to 
now nothing had been paid: The payment ~ 
said to have been made last week, after we 
were told that it had | “been paid, does not 
improve - ‘matters. 

- At the game time. we have | no wish to press 
too hardly on the applicant. His offence. is & 
very serious one ‘and cannot be lightly” 
regarded and we “adhere . to, the conclusions 
which we stated in our judgment ; but after 
giving the appeal of: ‘his ‘counsel. our best 
consideration ‘we think that. the’ Justice of 
the case will perhaps be met by an order 
of suspension. We accordingly: ‘revoke the 
order of dismissal, and order, that Abinash 


Chandra Moitra be suspended for, four years 


to commence from the date when he Was’ 
first suspended by. the District, Judge. 


+m i Order modified. 





(8. c. 14 O. W. N. 280) 
CALCUTTA HIGH COURT. 
Criminal Rone No. 1079 os 1909., 

“ October 1, 1909. 
Present:-—Mr. Justice Chatterji and 
: Mr. Justice Ryves. 


i INDER Bal ‘AND OTHERS-—ÅOCUSED—— 


‘i ‘PETITIONERS < 7 
VETEUS Wa 


- EMPEROR—Opposrre Piere 
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Oriminal Procedure Gods-(Act F: of 1898), $s, 256— 


Cross-emamination after charge—Wasver. 


Section 256 ofthe Criminal Procedure Code does: 


not say at what particular time the accused is to bo 
asked the question whether he wishes to cross-examine, 
the progzecution witnesses, and up to what time he. 
has this right, 
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i. Therefore, where the accused was- asked the question ' © as c. 14 o. W. ^y. 282) 

‘at the time of framing. brid and “he could not “| OALCUTTA HIGH COURT. ` 
at ‘that instant answer ‘Bht subséequertly-before the . + 
cdse had‘ been'closed applied for recalling some of the © "| a Rok No. 0, 18¢ OF 1909. 

: prosecution witnesses; for cross-examination, and the |. ` ovember 30, 1909, > ; 

- Magistrate’ refused the application, on the grounds ` `. Present: —Mr. Justice ' Harington aùd 

. that the accused ` had waived his Tight and that the- `“ Mr. Justice Chatterji. 4 ae 
_ ibane Were poe cena Tan GA ain “SHEIKH: -NASEER AND anotuse—Aootsep 
‘Held, that the order.was against the wording ia, A PETITIONERS i 
“spirit of, section 256, Oriminal | :Procedure „Code, and ar DETEUS 

2 that the conviotion of the acoused | must’ be ‘qQaashed. “ Y `  PMPEROR-—OPPOSITE PARTY. 


‘Rule againgt the’ ‘onder’ of ` ‘the Sessions °° Penal Coda*(Act XLV- of 1860), s. 185—Reaistance to 
‘Judge of Mozaffarpur, ‘dated Jane. 729, 1909, soa warrant— Warrant not good after expiry of 


returnable date-—Public Demands Recovery Act (Io 
: _modifying that of: the Sub-Divisional Magis- 1895 B. C.), warrant under—Chowkulars Act WH if 


__ trate of Hajipur, dated “May 26, 1909. Š ‘1870; B. C. ), warrant under-—Person to execiite warrant 
ici Harihar Parshad Stnha, ‘for the Peti- must Be named in" it-—~Delegation: to ga tllegal—- 
we Mbt aoa = ‘Givi Procedure Code (Act Vof ), O , f. 24, 


a sere sor esa + 4, - A warrant issued under the Publio ta Re- 
! 3 udg Ment: We ithink tl ab “this rule < covery Act was returnable on July 26. The aoned 
ought to be made’ absolute.’ The’ “Magistrate . ‘‘Yesisted its execution on August 2.” The proseoution 


pays that the secre Were “asked “abi the Beaty ara e Was ae to August 8: 

_ time. ‘of framing < he. “charge whether~ they 4 ag that did not. appear-on the 
, warrant, the accused were not guilty in resisting. its 

"ola cal bay, TI o o execution, ed on the faco.of ih ib wea not a Good 

if y’ cò nota Warrant. . 

_ that instant, make any answer to his question. | i A amii pa under aed Clowkidart -Aob was 

“The ‘did, however “sibsequently ‘apply for ' dire o naib nasir and he deldgated its execu- 

at ailing’ 50 meo f° the. saved coe! Kh the tion to his subordinate: peon whose. name did.not 


appear -~ On the warrant: 


_ .prosecution -forthe “p Tipe of" cröss-exami- - ' “Held, thé warrant could nob be lawfully executed 
| nation, but the’ ‘Magis te thought thátsinca bythe peon, and resistazioe to such- execution i is no 
the defence was conducted “by two mukhtears | offence.: ‘+ | as oe : 


“Ne 


.. who, had” cross-examined” “the ‘prosecution-* `? Rule . against the . order of the Deputy 
T | wibnésses” before” túe- chargé, Ít Waa‘ tot Magistrate of Gya, dated October 6, 1909, 
r necéssary- tó’ give therr. a further chance’ ‘of: | -Yconvicting. the. petitioners under section 186, 
: cross-6xamination ‘and “that ` the petitionérs ` ~ Indian: Penal Code, and. sentencing them to 
had waived their riglit by riôt'áhswering when ~ ‘four months’ rigorous ‘imprisonment and a 
called upon. This is; ‘However, against both the fine of Ra: 50 each- which sentence was re- 
wording and spirit of the law.’ Section ‘256, ‘duced to “one: of. one month’s ngorong. im- 
;  Oriminal*Procedure Oode, dnly ‘saya that’ tho. prisonment each, on appeal.’ 
‘  acoused shall.be reqnired to state whether | Mr. Sultan. Ahmed and Moulvi Mahomed 
he wishes to cross-examine and, if'so, which Karim, for the Petitioners. 
of the witnesses whose evidence. has been - + Mr: Monnier, for the Crown: >> > > 
taken. It does not say at what particular ` . Judg ment.—This. is; & rule calling 
time heis to-be-asked- this question-and up 'UPON the District Magistrate to: show cause 
< to what timeʻhe:has this right. In this cage ` Why the. conviction and sentence mentioned 
| an~application. hadi “been made’ before , the: ‘in the--petition should. not: be set- aside or 
_ -caso had closed and we, think that- tho ‘such other;order paased;‘as:the circumstances 
~ , petitioners: were entitled to: have their prayer” may.”-require, ` on. the’. ground, that the 
-grated yh, ok registance ` was after the: date specified 
- Ehe: conviction, therefore, must beset: a in tha’ first process;. and on.'- the 
Under the circurnstances, ag all the petitioners- further ground that the resistance,’ if any, 
| except one have, served out- their sentence’ 12 -Tespect’of the second process. was ‘not to. 
‘and the: other. alinost- phe 'whole sentences; ‘the person named therein. as charged , with 
there need not-.be ‘any: retrial. The order: ° “the ‘exedution of the ` process. ` 


under sectio n°106 i id i also set-aside. - °° ' The petitioners Havo been convicted under, 

a) | Bale made absoltite. -, seotionl86, Indian. Penal Code.They appealed 

= w mn a = 7 ; ~ +. to the District Magistrate and the sentence 
re ae eee ae aaa passed ' onthem was reduced to one-month’s 


ee an N . o> a ' vigorqus imprisonment. “They now seek that 
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the conviction may be set aside on the grounds 
upon- which the rale was - granted. by i 


Now, ‘the resistance was made to ‘the . 


exéoution ‘of two- different warcants—one 
under the Public Demands Recovery Act ‘and 
the other-ander the Cliowkidari Act. - With 
respect: to 'the former the ground taken ‘by 


the, pətitionera is that whereas it appears . 


on the face of it that the returnable -date of 
the warrant was 25th July, the resistance 
“was not in fact offered by the prisoners until 
2nd August. Itis urged on behalf of the 
‘petitioners that as the warrant could:only “be 
éxecuted on or before the 26th July, there 
was nothing illegal in resisting its execution 
when the time ‘during which it could lawfully 
-be éxecuted had expired.. The reply made 
by the Crown is that in fact the warrant had 
been extended until 8th August. Therefore, 
. the’ resistance was unlawful ‘because the 
warrants could ‘be lawfully “executed on 2nd 
August. Order 21, Rale 24; provides as to 
what must ‘appear on the process for execu- 
tion- and-amongst other things-it is’ provided 
that in évery such’process ‘the day shall be 
specified on „or before which lit shall be 
executed. 16 was, therefore, material to the 
warrant that it should bear a date on or 
before ‘which it' could be executed. Now, 
assuming that the warrant had been extend- 
ed to Sth August, that date did not appear 
‘on the warrant. “therefore, the warrant failed 
in an essential particular and was at the 
time of the resistance on the face of ib nob 
a gòod' warrant. That’ being’ so, we think 
the “prisoners could not’ be convicted - of 


voluntarily obstructing, a public servant in- 


the‘discharge of his publie functions, because 
the discharge’of ‘the public function was the 
execution of a warrant and’ the warrant at 
the time failed ‘to show that’ it could be 
executed at- the time when’ the’ resistance 
was offered to the pabhe servant, 


' utther in ‘our view ‘the persons against 
whom the warrant was sought to he executed 
were entitled-to see the warrant not only 
for the. purpose of satisfying themselves asto 


the amount but also for the purpose of satisfy- - 


ing themselves- that the ` person, who sought 
to execute the warrant against them was 
legally. authorized sa to do. | When the 
warrant on the face” of it did not confer that 
‘authority to the perso who sought to execute 
it We ‘gannot ses how th 
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e persons who resisted 


_ £19103" 
the execution can be convicted- under section 
186. 

Then with regard: to the sond o the 
question is perhaps-one of greater nicety. 
The warrant was issued under section 45 of the 
Chowkidari Act. The point taken is that 
under that section the person ‘who is. to, 
execute a warrant must be named in it and 
the warrant could only be executed by the 
person so named. In this case the -warrant 
did not specify the name of the person who 
was to execute it and it was not executed by 
the person to whom--it was directed. In 
answerit is contended'for the Orown that 
the warrant was directed to the narb nazir, 
and he, by the practice which has obtained 
for many years in this country, had’ general 
power to delegate the execution of processes 
to his subordinates., , Therefore, the warrant 
which was executed by, a, paon ‘subordinate 
to the narb naztr, was being lawfully executed. 
when the petitioners resisted the exećution:: ? 


The words of section 45:of the Ghowkidari 
Act run as follows with regard to the-parti- 
“cular issue of the. warrant: “The “District 
Magistrate may issue ~ his. warrant for ‘the 
realisation of the chowkidar’s pay from the. 
members of the ‘panchayat by distress’ arid: 
sale of their movable property and shall” 
therein charge some person ‘therein named 
with the execution thereof and’ upon such ' 
warrant such proceedings shall be -had. as- 
hereinbefore ` directed :to be had‘on any writ-. 
ing issued for the recovery of any arrears of 
the tax by this Act directed tə -be levied.”- 
Now, on the best consideration that we can 
give to the words of that section, we are of: 
opinion that the warrant issued under that 
section must contain thé name of the’ person. 
who is to execute it and ‘that only the person 
whois named in the warrant as charged with. 
execution can lawfully execute the . warrant. 
The words in our view are sufficiently -string-, 
ent to override any ' general | -power of 
delegation which the natb-naztr might have” 
in cases in which his power has not been 
specifically. limited by statutes.- , i 


For. these reasons we think the pati-> 
tioners could not beconvicted under section > 
193 ofresisting a pəon in ‘the execution ofe 
the warrant issued under section 45 of- tho: 
Chowkidari Act. “The result is, the rale» 
must ba made’ absolute, the conviction and 
sentence set aside and the petitioners, if on 


a E 


; District’ Judge of' Cawnpore, dated ‘the 29th 
. daly 1908) '' %5 Pe op. s 
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ASMA DIBI v. ABDUL SAMAD KHAN, $ ay Ste ab ah j 
baili must be: directed-.to ‘be: ‘released. om three'aùd-four annas. -On `-this “basis the 
their récognizances.  - ~ portion, of Fatima the Prophet's ‘daughter 
Hote Ow Traa ol t Bule made'abeclut, which was,500 (five hundred, dirhams and 

T ees AAN ee a Ba “ar aes nob 10 (ten) dirhams) is ‘commonly calculated 

My Hee eh SA ` C among Mohammadans to -amount &pproxi- 

ve _AULAHABAD HIGH COURT: “mately to Rs. 107 on the British coin. 

pease sie AppraL No. 920 of.1908:  : The mistake in.the remarks of the learned 

E ' December 23, 1909. -so > Judges, i in Sughra Bibi v. Musa Bibi (1), 
ji gir George Knox; ‘Kr. “ee: aaa is that Fatinia's. portion is taken to be 10 
‘ «+, Mr, Justice Karamat Husain.: «. (ten) dirhams while as a-matter of fact it was 


Matna ASMA BIBI Prante- : 500. (fve-hundred) dirhams. 
y. i Aan i ‘ «The following are a few out of the many 


| passages to show that Fatima s portion was 
ABDUL SAMAD KHAN—Daraxpixt— 500- (five, aaa dirhams ahd not 10 (ten) 


al RESPONDENT. zoi | dirhams.. 
E E Lavw—-Dower—Dirham, money gale of... a) Bagir said.‘ ‘The Pro hat did neither 
4 Sine hes, ep of, 10, Dirham ig something ' nK ) ae hig daughter a marriage nor 
etween an a à 
` Bughrá Bibi y, Musa Bibi, 2 A. BIS referred to, ` °" +.” : „ did he marry any of his wives on 8 


, dower higher than, 12 (twelve) 
auqiyahs ang a nush. “Nush”. means 

_ 7 one-halfof an auqiyah. One augiyah 
Mr Surendro Nath’ Sen, for’ the Appellant. ~ 2, -18,40 dirhams and one nush is twenty 
Mr Muhamad. Ishaq; for the Respondent. . `. dirhams and- thus it, (the dower) 
Judgment.-—The. only point for de- amounts. to, 500, (five ‘hundred) 


“Second appeal’ froni- the ‘decision’ of “the 


termination: in this/-appeal is.the -money -- 4 dirhams. Masalik, Book on marriage 
value -0f- 10--:(ten)~ dirams aor dirhams ©. : Vol. L Tehran; Ed. n 

which. has been founditobe the dower.of-the. *,: z ” 
plaintiff.; The dower »appellate’. Gourt: has. ` Eo Kosong ta the shalate” and the 
fixed it at about Rs. 35 (thirty-five). -The; „~+ - Hambalis” it is desirable that a 


te 


learned Vakil for the plaintiff-appellant con- AT dower should not be less than 10 
tends- that, the. money, value of 10 (ten) diranis > A ' (ten) dirhams. , This view is adopted 


is-much. more than Rs. 35.. Ho relies on: the .. to avoid a- conflict, with Abu 
/following.. remarks : in;.Sughra Bibi vie a ` Hanifa’s view,- -It vis - also desir- 
| “ Musa- Bibi (1). . “But it sould appear that we es able that it should not exceed 500 
44 are nol allowed to escape from 8 hopeless’. . (five. hundred) - dirhams which was 


} 


and helpless dilemma.for we are-told that we’ =o, the, amount of. the dower. of the 
must ;:either’ give this pauper. plaintiff : daughters of the Prophet and of 


Rs, -51,000 or Fatima’s portion ‘of 10 en) - his wives. -The dower of. Ommi 


dirams. amounting to Rs. 107.3- 0.) auu >- Habibá oneof the wives-of the Pro- 
With due: respect to the RN J adud = „phet was. . (no..doubt) 400. (four 
who fixed the money value of 10 (ten), dirame, a hundred) deenars (a gold coin) but 
at-Rs..107, we are ‚unable to say that. We. o, that was fixed by:Najashias a token 
(ten) denis amount to Rs. 107. wie l of a to the grace 
“A diram is “a: silver ‘coin usually weigh: |... Qustulani‘a Commentary on ib 
ing from :forty-five to fifty grains ; “rather: . 0 Bukhari Vol. ae 48-49, Nawal 
heavier than an “English six ~pence.” a ‘nauk a i g Yi TA 
` Wilson’s - Glossary p:- 143. . Iun -a foot-note ae 
tothe “Hidayah it is stated that thevalueof (D i stated in ‘the aecount given of 
the-diram is,very uncertain. - Ten dirams-ace, A , the marriage of- Abu Jaafar, the- 
cording to one.account make about six shil- : a? a ‘second, that he said -that Ali 
lings and eight pence sterling.. (Tho “Hidaya” , ue son of Misa ‘proposed.to marry < 
by, Gradyp.. 44): .  .. ee I Ommul Fazl daughter of Abbullah 
In the, above passages the. money - alas of as — Almamun ‘and gave het as dower, 
dirham is orek estimated and is between |, _ 500 (five ‘hundred) gumne dirhams 


(1) 2A | l “which was the aniount of dower of’ 


~ 


| 
- * < i 2 id 
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his great grand mother Fatima. 
_Beharnl Anwar, Volume X,- p.'33, 
‘Tehran, a 
. E * 


Ld) Thie i is the CA of God. He 

has given his daughter Fatima to 

A ‘mein marriage on (a dower) of 500 

(five hundred) dirhams. I have 

` accepted it. Ye should ask him (if 
that isso) and he witnesses (1). 

“The Prophet .gave Fatima in 


E 


marriage to Ali. Her dower accord-._ 


ing to one report was 480 dirhams. 

. According to another it was 400 
(four hundr ed), misqal - of. silver. 
According to a” third report it. was 

500 (five hundred) dirhams and 

this is the:most authentic papori 
a *° @ + 

[6] It is reported from Abu Samah, T 
asked Aisha, what was the Prophet’ 8 
dower”. 
she said, “for. his wives was 12 
(twelve) augiyah and a nush” She 
e said, “Do you know what 2. nush is”? 


: I said mo”, She said, “Itis one 

a half of an “aagiyah and thus it- (the 

o. ‘dower)! amounts to 500. - (five 
pa Ëúndred) dirhams”. : 

+- * #4 e 


(9) neo said, “I do not know that the 
or gave any- cof his daughters in 
.” marriage with adower exceeding 12 
(twelve). augiyahs. (I) s oe 
dhi * * 
(1)In re Mirgat,a Citas Mishcat, 
it is noted that the dower of Ommi Habibah, 
one of the wives of the „Prophet which was 
4,000 (four thousand) dirhams is an exception, 
for Najashi fixed it without its being fixed 
by the. Prophet. It is also noted-.that the 
amount mentioned by. Omar is to be explained 

in one of.the two following ways:— - 
_ (1) He did not mention the, nush as it is 

a fraction. 


= (9) The cane amount t.e., 12% and the 
dower of Ommi Habibah were not known to 
him. A translation of this is tobe found in 
Tagore Law Lectures for 1891-92 on 
p:111- 730(121) Vol. I. It runs as follows:— 


a) This. is-@ portion of the "speech reported to have 
ar made by Ali on the occasion of his marriage with 
Ba 


~ ce 4 “ | - | hang ‘ «a d = 7 


~ 
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“The dower fixed by him”, 


Prophot married. any of. his wives: 


= 


. [1910 


Omar -ibn-al- Khattab e Bays, “Ido not know 
that His Highness’ married’ any of his‘ “wives 
or gave any of his daughters in, marriage 
with settlements more than five hundred 
dirhams, nay, the portion of, Fatima was 
four hundred dirhams”. . 

This-is not a translation of the Arabic Ta 
in which 500 (five hundred), dén hams and 
Fatima’s portion are not mentioned.. 

(A) It is reported from Ommi Habibah 
p (that She was the wife of Obedullah 
. (Abednilah) son -of Jahsh. He 
died in Ethiopia and Najashi gave 

- "+" her in marriage to the Prophet fixing 

if her dower on his behalf at 4,000 

: (four thousand) according to another 

"report at 4,000 (four thousand) 

' ‘> dirhams and sent her to the Prophet 

.. with Shurhabil son of Hasanah (2). 
hi” “Misbea 44 BA 27. a ; 
# * 

(2) A en b ‘this‘is-to be found on ~ 

p. 112 art. 784 (125) of Tagore Law Lectures 
is 1891-92 Vol. ‘I in which- instead of 4,000, 
(four ' thousand) “four ’ hundred duhan: are 
mentioned. ‘ ‘This ‘is undoubtedly: wrong. 
This wrong franslation seems to have led Sir, 
R. Wilson to state'in a foot-note on page 119, 
8rd. Edition of his Anglo- Mohammadan Law 


| that “Thé dower settled’ by Mohamed on each 


of his many wives is said to have. -beén five 
hundred or four'hundred dirhams” Misheat”’ 
page 101). \ 

According to the authorities’ Blea the L 
money value.of 10 (ten) dirhams is something \ 
between Rs. 3 and 4 and thus there is no 
substance in this’ appeal which we dismiss 
with costs, which in this Céurt’ will indlade f 
fees on the higher scale, 


Appeal nee 


ane 


vay, e NGA sae “ah tae, a 4. SIE 
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“ADHIK PAKSA HAD —Devaxaxn— 
“RESPONDENT. — 
_ Hindu Tino Sister's marr P T marriage 


enpenses—Chafge on family property— Money advanced, 


to a minor member: for shia sister's narriage—Reimbur- 


6. 

Money advanced to’ a Hind minor ‘for’ the ‘reason 
able. 'éxpenses of the’! inarrisigs ‘Of his’ ‘sister, who has 
attainéd:.a, marriageable Läge, is’for' “the minor’s 


necessity and can be Feimbursed , from the family 


estato. under the Hindu Law as well aS andêr section 
63 of the Contract Act, 1872. 

| ShamiCharan Mal-v. Cholodhry De righ, 21 O., 
872, Chappel v: Cooper,:18 M:- Wi 268,18 L-J Ex" 


| ; 286;,Vaikuntam Ammanagdr.v - , Kalldpiram Ayyangar. - 


28 M. 612; ‘Tulsha vV; : Gopal. Rai, 81A., 832, referred . to,’ + 


sement from family, katala Gonar ‘Act = of 1872), 
68. 


` 
_ 
+ r te 
= 737+ see Å g ‘ * 


legally NE {or the’ provision of necés- 
sary funds for the marriage of a Hindu “girl 
had refused to make the necessary provision, 
the:marriage. was performed’ with the aid of 
money borrowed for the purpose by the girl’s 
mother. Jt “was “held - ‘that the latter was 
entitled‘to succeed in a suit for the recovery 
of: thel: money :thtis expended. It may ‘be 
conceded’ that rby’ general“ principles of 
Hinda'law both‘ Birj ‘Bihari Gal and the 
defendant: | Ajudhia Parshad lay under an 
obligation ` to ~ provide’ out of the family 
property: the: funds necessary for performing 
the: marriage’ ‘ceremonies of their sister in. 
a manner’ suitable to the social position of 
‘the family: “ahd its” potuniary resources, bu 
the distinction between ‘the present case and 
. those’ above referred to is obvious. Thè 
decision’in the *Madras cases turned upon | 
the principlê recognised by ‘section 69 of tive 
_ Indian. Coritract: ‘Act; and. the. fact ` that the 
mother was.a pérson interested ` in the 
performance: of: the. girl's “marriage. In the 
case now “before us’ the ‘plaintiff lent the 


t 


Sécond “appeal: from the decision . , of. the.: minor Bir} Bihari Lal money for a certain . 
Judge‘ of Small Canes, Oonrt,: ‘exercising the. purpose ‘but ` “he ‘neither performed the 
; power” of ‘a “Subordinate Jadge of Cama ah marriage’ ‘ceremony himself nor was he a 


datèd 3156 ‘August, “1908. eer 
. DE Ta. ‘Bahadur Kipru., (with shim: Mrs 


4 


Mohan “Lal Nehru), for, the “Appellant,. cag 


person interested in the. performance of’ the 
same. He can succeed, if at all, only in 


|. virtue ofthe’ provisions of section 68 of the 


Mr, „Moti Ial Nehru, for the Respondent: as ae Indian’ Contract Act. *' ‘have referred to the 
Te 


f - Judgment. ne 


A i Pegon, J — The, fagts Pona, are, ag: be 


Th 


,- notes- on't the” sgid section- in Cunningham 
'and'Shephard’s edition of the Act, at pages 
5,219 and 220 of the Ninth Edition. The authors 


| TA “de ofp idah Aak Pirshad hade -7 quote from ‘an English case _ “Chappel. v. 
oy an ‘elder, brother, 'Birj : Bihari :Lal and. co ` Copper” (8); where it is laid down that :— 


/ -sistér Musa mmat Gendi Bibi, The, nih .is- to. 
- recéver Rs. 380 cash and the value:of ; goods.. 


"r 
= 
j 
r 
~ 


- jin law a minor at the time when the advance. 


worth Rs. 186-7-0, advanced to Birj Bihari 
“Lal for'the~imarriage of Musammat Gendi. 
It has been found that Bir] Bihari Lal was 


was.made, and it appears also to be a fact; 
not now contested, that the cash and goods 
so advanced were duly applied to the reason- 
able and necessary expenses of the marriage, 
Birj Bihari Lal -is dead, and the plaintiff 
seeks to recover the loan from the family 
property in ‘the hands of Ajudhia Parshad.’ 
We were referred on behalf of the plaintiff» 


appellantto the cases of Vatkuntam Ammanagar ` 


v, Kallapiram Ayyangar (1), and another be- 
tween the-same parties reportéd i in the case of 
Vatkuntam v.. Kallipiram (2). “ Here a person 

BM 612, (8) BMT 


~ 


< Things necessary até those without ‘which — 
vin cindividual caniiot reasonably exist, An. 
"thefirst? place, : food; ‘raiment, “lodging ‘and 
the -like. - “Again'.. aa instruction ` in art or 


- rade; - or^ “intellectual, ‘ moral, and ‘religious 


information may be a-nècessAry also. Again, 
as man ‘lives inv Gociety,’ the assistance’ ‘and 
_attendanca of others: may be'a necéssary . 


` his well being. Hence, attendance may. be’ 


the subject of. an infant's contract. “Then, 
the- | òlases ; "being. established;, the subject- 
matter. and - extent of -the contract may vary, 
according, ‘tothe state and-condition of the 
infant himself... But in all these’ cases,” it 
must “first be made out that the class itself 
is onem which the things ` ‘farnished are 
essential “to the’ existence aud reasonable’ 


advantage’ and .comfort of the infant: | ‘Coni 
(3) TAM ang, PAAS J. Ex. 286. - < 


Cai 


~ 


tractor. 
‘to others, though, highly to be praised, can-, 
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Contracts for charitable assistance 


not be allowed to be binding because they do 


- -not, relate to his own personal advantage. 


The essentiai difficulty of the present case 
lies in the application” ofa principle of law 
hased ; upon ‘English - décisions, to ,the widely 


different conditions of Indian society. Nor can 


the principle itself be ‘considered altogether 
apart from those provisions of Hindu- law 
which bear upon the devolution of property 
ina Hindu joint family and the duties and 
liabilities of the members of such family tn- 
ter se. Thia became clearly apparent in the 
course of the argument, when: it was, urged 
upon us on behalf of the respondent that the 
plaintiff couldin no case recover anything from 
Ajudhia Parshad because his remedy: (if any) 
jay against. the estate of the minor Birj 
Bihari Lal to whom the money was advanced, 


and the family. property was now in the 


the sisters marriage. 


hands of.Ajudhia Parshad by survivorship, 
and not by. inheritance from Birj. Bibari Lal. 


T am satisfied that this argument is adequate- 
ly met by the rejoinder, that: the loan. was 
made to Birj Bihari Lal as manager of the 
joint, family, that it was virtually a loan to 
the family | itself, and that Ajudhia Parshad 
was, as much liable ng his elder brother for 
the provision of the necessary: expenses of 
But if the question i is 
thus complicated i in.one of its aspects by con- 
siderations arising out of Hindu law, it-seems 
to me. that we must .be.careful to bear in 
mind the, principles of the same law when 
we come to apply. the doctrines laid down i in 
English cases on the subject of “necessaries” 

to the position. of, minors who are mem- 
bers of a Hindu joint family, particularly 
in a case like the present when it-so happen- 
ed that the family contained no member who 
had attsined legal majority. I think that in 
all the English cases one essential element in 


the transaction .is-,that there should be a. 


certain urgency about- minor’s need. It is 
not. enough that he should benefit by the 


; advance made to him, or that the expendi- 
ture should be for purposes entirely proper 


and reasonable it must- _be for some purpose 
the accomplishment of which could. not well 
be, postponed without irremediable detriment 
to the minor himself or to some person whom 
he. was legally bound to support. The same 
principle underlies those Indian cases (as for 
instance. h ` Sham (haran: Mal y . Dhowdhry 


~ 


INDIAN CASES, 


te ki 


Debia Singh: Pahraj (4) in which money 
advanced .to meet ‘legal expenses where 
the liberty or estate of the. minor 
was in jeopardy has been held'to be recover- 
able. Looked at from this point of view 
the age of ‘the girl Musammat Gendi- Bibi 
becomes the decisive factor in the case.: iI 
am prepared to-hold without serious hesita- 
tion that in the case of a family of the caste 
to which the parties to the present case 
belong. and. one. holding their. position in 
society, the marriage of a girl of thirteen 
could not be much longer postponed 
without serious detriment to her at‘any rate.’ 
It could scarcely have. been postponed another’ 


‘couple’ of years to allow of Birj Bihari 


Lal’s attaining majority. For -Musammat 
Gendi Bibi herself, therefore, it seems clear 
that the reasonable expenses of her marriage 
were, at the time when the money: was. 
advanced, a necessary.” If the lender had 
taken . advantage ¢ of his ‘position. as a relative 
(for though only distantly related to Birj 
Bihari Lal he-was-descended from the- same 
common ancestor) to perform - the. marriage 
ceremonies at his own expense, it seems clear. 
to me that he would have been . entitled to 


. recover money thus spent from the -estate of 
the minor brothers who were legally liable 


to provide it. I:am not prepared to. hold 
that any satisfactory distinction can be baaed 
upon the mere fact that the necessary a 
and other goods were handed over to Bir 
Bihari Lal and the management of I 
business left in his- hands: Moreover, as 
regards Birj Behari Lal. himself, 
fairly be said that any further -postpone- 
ment,of. his: sister's marriage. would. have 
involved ‘him in a considerable. .degree.. of 
social discredit, that its postponement for. 
another two years might have. made it 
difficult to effect the marriage at all, and 
that the social discredit in that case sould 
have beenserious. There was thus an element 
of urgency about the matter even as regards 
Birj Bihari Lal himself. On’ the whole, 
therefore, [am of opinion that, “though the 
present,case is one very near the boundary 
line, it may fairly be said that the provision 
of the reasonable expenses for Musammat 
Gendi Bibi’s marriage was, at the time: when 
the loan in question was taken, a matter 
of necessity for her minor brothers. i 
I would, therefore, aia appeal, 
(4) 210.872 °° NATA E 


[1910 


-ib CAN | 


ae 


nyok iva ne 
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set aside: the decree, of. the- lower- ‘appellate 
‘- Court ‘and: restore thal of ens Court: of ‘first 
~instange: : AG Kg oi eae 


Stanley, C.J. I die am of dior that. tho. 
plaintiff is. entitled . to-recover ‘out: of the; 
ancestral property in the hands of the defend- 


ant: the -amount .of:the money<advanced by 
` Salig Ram’: as also. the value: of the goodg 
supplied by him for the- “marriage. of: the 
. defendant’ s sister Musammat Gendi ‘Bibi, At 
~ the.ptime: of hér marriage «' "Gendir. Bibi. was, 
o£ marriageable nge: and it would have been sa 
‘disgrace to the family: if,.she ‘Hud not: been 
married... At «the :. time « of."her marriage 
the - joint. family ‘consisted of ‘Biry’ Bihari, 
` the“: defendant v- ‘Ajudhia-. Pershad =t ‘and 
. their. sister Gondi Bibi... -Musammat Sumitra, 
-the mother of these: three persons,.’ had : ‘been 
. the certificated: guardian of Birj's Bihari‘ and 
: Ajadhia ‘Pershad but she :died‘ “before: ‘the 
marriage of :Gendi Bib - -Birj Bihari. was 


„the elder of.the twoybrothers,and he managed:: 


“the -affairs. o)bthe family after the ‘death of 
| Musammat: Sumitra::s!The moneys: and: goods 
supplied by iSalig: Ram were. entered in the 


account books ofthe family, and: it has-been. 


"found 'that- the. sum-ofi Rs; 566-7-9. was: pro- 
| vided-by Salig Ram for the marriage expenses. 


“The! Court.-of first instance: gave a. decree’ 


for this amount; with interest, but -upon 
appeal the learned Judge: of the. Court’..of 


' Small: Causes: at: :Qawnpore set. aside the’ 
“decree ofrthe Court of- first ‘instance. dnd.- 
dismissed the plaintiff's" èuit on. the ground - 


Jthat the: money -advanced by Salig ‘Ram 
amounted.to.a :simple:loan to Birj Bihari 
and that inasmuch as Brij Behari was a minor 
i aby “thé time ofathe loan the transaction “Was 


voids ab- initio. and -not-enforceable. ° w y 


' Ibis -admitted that: both Burj Bihari and’ 


' Kjudhia Pershad weré according to the Hindu 
“Law under a-legal obli gation to provide for the’ 
< marriage expenses of their sister. The:money’ 
_ was really: advanésd-to both brothers. through’ 
_ theelder-brother to enable them to discharge 
“a legal liability’ It is clear-on the. authorities 
_ that .the reasonable ex penses :0f. w ‘sister’s 
“ marriage are ‘chargeable on the’ family- pro- 
» perty..in-the hands of ,brothers *in;-the same 
“ Wway-'as.the costeof: her maintenance [see 
West and Buller 754, -Mayne’s Hindu ‘Law 
` Edition VI, section 450 and Tulsha. v.:..Gopal 
, Rat, (Y). +The. right to such maintenance, 
; andvexpenses l doek nobrurest -on > . contract. 
(5) 6 A. 632. S e i 
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‘of ‘the Hindu’ family: . 
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The liability is crested: -by Hindu, law ‘and 
arises out of the joint ‘relation! of fhe members 
In Vatkuntant Am- 
managar iN; Kallaptram Ayyangar (1) it was 
-held that :where an: uncle had’ improperly 
refused to perform the marriage ceremony 
of-his niece; : the daughter of his undivided 
‘brother, deseased, the ‘widow: of -the--_latter 
having borrowed: money for the purpose and 
‘performed the ceremony was entitled’. to 
recover the -amoznt expended on the marri- 
.age-from the uncle. It seems to'me that 
according to Hinde ‘Law Salig Ram, having 
nade the advances whether they were made to 
‘his ‘cousins Brij-Behari and Ajudhia Pershad, 
‘who were under a ‘legal ‘obligation to bear 
‘the expenses’ oftheir sister’s marriage or 
‘Birj ‘Bihari'as-managing member, or head, of 
the family, -his’ legal representative ‘ig now 
_entitiled to. recover the advances 80 made 
out of the family property in’ the hands: of 
the defendant. It is not suggested, I may 
-add, that the expenses’ of thé : marriage: were 
other than reasdnablé. > .. : 

si From! another: point ‘of view also it 
seams.to me ‘that the plaintiff-appellant is 
entitled to succeed:in his appeal. - Under 
‘gection: 68 of the Indian Coritract Act: if: a 
‘person incapable of: entering ' into a contract 
‘or any 'one' whom he is’ legally bound to 
support, is supplied by another - person with 
necessaries'suited to his condition ‘in «life, 
the person whohas furnished such’ supplies 
is entitled to’ be reimbursed from the property 
of such inéapable person. Birj Bihari ‘and 
Ajúdhia'Parshad were under’s ‘legal obliga- ` 
tion, not; merely to miaintain their-sister but 
‘algo: to provide for’ ‘the expenses of. her 
marriage: -being under‘age were incapable of 
entering into a!” coritract.‘ It was as much. 
obligatory "upon them to -provide. for; the. 
expenses of their sister's’ marriage as -if is 
obligatory upon a lunatic to supply his wife 
and children with necessaries’ ‘suitable to their 
condition in life: If a party supply - ‘the wife 
and children‘of a lunatic’ with- stich ecessaries 


- ke is entitled under the: illustration appended 


to section 68. to be ‘reiiibirsed - from the 
lunatic’s property. ‘So'here, as ‘it appears to 


“me, Salig Ram, shaving supplied Birj Bihari 


and, Ajudhia Pershad with “what was-requisite 
for the marrjdge of their sister, i 18 entitled to 
Ye: reimburdéd ‘out’ of the family - property. 

The term. “ni6cegsaries” is ‘comprehensive’ ‘and 
is not confined-to necesabrie# “for the përson of 


~ 
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theinfant himself but may extend to necessary 
things- provided for other members of his 
family. It would have ‘been open to- Musammat 
Gendi to institute a suit to have.her marriage 
expenses provided-out- of the family estate, 

such a suit would:have involved the defendant. 
and-his brother ini unnecessary costs. This 
has been avoided: Tn thé case of Shan Oharan 
Mal v. Ohowdhry Debia Singh (4) it was 
held by Ghose.and Gordon, JJ., that money 
supplied to minor to provide for his defence 
in Criminal proceedings pending against him 


on a charge of dacoity and used by him for’ 


that purpose, must be ‘taken to have been 
advanced for necessaries within the nieaning 
of section 68 of the Indian Contract Act. The 
learned Judges in their judgment say that 


the liberty of the minor being at stake we- 
think the money should be taken to have been _ 


borrowed „for necessaries”. In. Ohappel v: 
Cooper (3), it'was held that an infant widow 
was.bound by her contract for the furnishing 
of the funeral of her husband who had left no 
assets. Alderson in his judgment in that case 
quoted the following words of Lord ‘Bacon: 

If a man under the years of 21 contract for 


the nursing cf his lawful child, this contract - 


is good and-shall not be avoided by infancy 
and no more than if he had contracted for his 
own aliments or education’. - Lord “Bacon 
treated a contract for necessaries to an infant’s 

wifé and lawful children as an illustration of 
the maxim "Per sona conjuncta acquiparatur 
interesse propris”. Alderson, B., in this judg- 
ment points out that decent Christian burial 
was a part of a man’s own ‘rights and’ might 
be classed as a personal advantage and reason- 


ably necessary “to him and then he draws. 


the conclusion that if this be’ so, the ‘decent 
Christian burial.of a. man’s wife and lawful 
children who are persona conjuncta’ with him 
is also a:personal advantage -and reasonably 
necessary to him and the-rule of Jaw applies 
that he may “make a binding contract for ibs 


Accordingto Lord Bacon “the Law hath so’ 


much respect for nature and ‘conjunction of 
blood that in divers cases it compares and 
matches nearness of blood with consideration’ 
of profit and interest and in-some cases allows 
of it more-strongly”. The same principle ‘is: 
recognised by Hindu Law. “A marked feature 


of the law governing the joint Hindu family - 
is the respect. and -consideration -shown to - 


female members of the family. The-head -of 
mie: poy bound to supply maintenance- 


we 


' INDIAN CABER, 
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and marriage expenses.for -the daughters of 
the-family and money advanced: to him for 
such an object may reasonably, I ‘think, be, 


regarded as money ‘supplied for’ necessaries -.” 


within the meaning of -section. ‘68. From 
either point of view, therefore, from which 
the question before us may be -regarded, the 


defendant is, in my opinion, liable to discharge : 


the debt contracted for the marriage expenses 
of his sister. I would; therefore, allow the 
appeal set aside the decree of the lower appel: 
late Court, and restore the decree of the Court 
of first instance with costs in all Courts includ 
ing fees in ie Court on the higher-scale. |; 

Banerji, J 


By tag Oourt.—The order of the Court is 
that the appeal be allowed the decree: of the 
lower appellate Court set aside and the decree 


of the Court of first instance restored with 
costs in all Courts inclading fees in this Court l 


on the higher scale. 


4 Basan allowed. : 
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OALOUTTA HIGH COURT. L. 
Sxconp Crvin APPEAL No. 1418 of 1902. 


January 10, 1910. 


Present :—Mr. Justice Chatterjee. 
AHAD. BAKSH MOLLA—DEFENDANT— 
h APPELLANT «e a 


` 


versus 
Sheikh BABAR.ALI AND ANOTHER — 


PLAINTIFFS— RESPONDENTS. j 

Registration Act (LI of 1877), s.'77—Suit for regis. 
tration of document—Lamutation—Limitaiion Act(XV 6 of 
1877 ), 8.5, whether applicable. 

“The provisions of section 5 of the Limitation Act, 
1877, control the special rule of limitation in seonion 
77 òf the Registration Act, 1877. 

- Therefore, where the ' Court was closed on the 
80th day “after the making of- an order of refusal 


to register a document by the Registrar, anda snit” 
under section 77 of the: Registration Act was er 


on the next open day 
Held, that the aoii was within time. 
Nijabütoolla v. Wazir Ali; 8 0. 410; 100. L. R, 
833, followed; 
Appeal from the decree of the Third Sup- 


Judge of Dacca, dated May 20,1908, reversing 


that of the Third- Muńsif of Naraingunge, i 


dated May 30, 1907. 
‘Babu Rajendra Chandra Guha, i the Ap- 
pellant. 


pad 


bad 


:—I agree with the learned Chief’ 
Justice and have nothing to add. r` 


r~ 
-~ 


Babu Brojo Lal- Ohacherbuty for the Re.. 
‘spondenta. eo as 


t ay 
N 


` 
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this, plea: and dismissed - the | ‘suit, - 


| section 5 does apply. to such sui 
‘of Khetter -Mohun‘Chucker ‘buity v. Dinabashy 
Skaha. (29) it was-held that section.14-of the 
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J udg ment.—The plaintiff. „presented 
“A kabala for registration; the defendant flenied,, ° 


execution “andthe + Bab- Registrar c refused: 
registration. 
firmed the. order. of the. Sub- Registrar on the, 
29th November 1906. : The, Civil Courts. - 
being closed. on the. 23th December ;on BC 
„count ofthe Obristinas -holidays, the plaintiffs 
presented their plaint on the. 2nd of January - 
1907; _the next Open. . day.. The, defendant 
‘pleads, that the, suit, is barred iby limitation, 
The Court of. -firat ‘instance, ; gaye -, effect to 
“The ap- 


'pellate, ‘Conrt has. decreed, the “ani. The 


‘defendant appeals, and on his, behalf it i is con; ; 


tended. that the appellate, Pour; was wrong. in 
Jaw. - 

- Itis aende. ‘that section 17 a “the Re- 
TR Àch provides; 80 | days. as the:. 
“period - ‘Within which “Sach, 2 uit, must be. 
brought and ‘gection., 5 of: the ‘Limitation, 
Act, has no ap lication. In the | case of 
Nijabutoolla y y., Wazir Ali (1), it was held that 
, In"the case 


k Limitation „Act was applicable to .a similar 


suit; ‘In the case of Nogendra Nath Mullick v, 
‘Mathura Mahun Park: (3), it was held that 
section 14 ‘of the Limitation ‘Act was not appli-. 
cable to a suit for*arrears . ‘of rent under Act 
x of 1859. : ‘The case of ‘Khetter’ Mohan Ohuc- 
' kerbutiy (2), was refarréd™ toin-the referring 


` order as supporting the applicability of section 


14 of the Limitation Act to control Limit- 
ationrules under special Acts but theF ull Bench 


7 held that the decision: of the’ Privy Council in 


4 


; the case of Annoda Persand Mookerjeé v: Kristo 


Coomar Mottro -(4) disposed of . the case as. 
arising under Act X, of -1859 which is, a 
complete Code-in itself. ' No reference Was 
made to the case, òf Nijabatoolla (1X. , In the 
case of Abdul Hakim X H Latifin nessa “Khatun- 
05). the. ‘question’: of. ‘the applicability ‘of -gec- 
| tion 14 of the Limitation Act toa suit under, - 


-section 77 of the Rogistration, “Act ‘was con: 


- sidered to have Been setfled, by the decision of 


ote GE ISWAR. 5; 15B, T: R. (aot) 4, BB; 


‘the Fall Borich in the case vot N ogenda Nath, 
Mullick - (3) ‘and the, case of Khetter -Mohun 
 Ohupkerbutty (2) was considered as overruled 
_ ‘by the Full Bench. These rare ‘all the cases. 

BN pee 10 OIL. R. 888. Stic Mawes, 


Waa ve ee CEA Rea 7. 
|| d 


8) -18 C.-868. K 
8) 800. 582, 


rÁ hadi + = + i 
Ý -0ASHÀ. 
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' Oh:appeal .the- Registrar , con: | 
in section 77? of the Registration Act. 


ALT 


ena to 0 on behali i the po who 
‘contends that it must now be taken as settled 
law. ‘that the: ‘provisions of the Limitation Act 
do, not control the special , ‘rule of limitation 
Al. 
though the.case of Nijabatoolla (1) stands 
singly in favour of the respondent and has 
not been expressly overruled or dissented. from 
in any 0280, the ratio. decidendi of; some at 
least of the above cases must be taken as 


barring .the application of section 9 of the 


Limitation Act .to the present suit. It ‘is 


. contended on behalf of the respondent. how- 


ever, that.on general principles, thig . case 
must be held-to -be within time. -He con- 
tends: that the respondent, had ;up to the 
29th December . to file his plaint -bat the 
Courts were then closed andit was not 
through. his default ‘that the plaint was not 
filed, on, the. 29th December .there “being no 
body, to receive the! same. from the 29th De- 
cember to, the ` 2nd. of January, thege days 
must be, considered ag. -dies non andin filing 
his plaint on. the. 2nd of January. next he 
was’ within’ time. This principle, the re- 
spondent, contends, has been followed in a 
number of cases both in this Court and ‘in 
some.of the other High Courts. In the case 
of Shooshee Bhusan Rudro v. Gobind Ohunder 
Roy (6), it was held that the deposit under 


' section 174 of the: Bengal. Tenancy Act for 


setting aside a sale could be made on the re- 
opening day ifthe 30th day:: fell on a close 
holiday. Referring to the case of -Waterton 
v. Baker (7),the Court said: “The broad 
principle there laid down is that although. 
the.parties : : themselves cannot extend the 
time: for doing an ractin Court, yet if the 
delay is caused ‘not by any act of their own 
but by some act of the Court itself such as 


 the_fact of the Court being ‘closed, they are 
A entitled todo the “act on the first opening 


‘day’? The. same principle. was followed in 
the case - of “Peary Mohun Aich v. Anunda 
Char an’ “Biewas (9), Sir Comer Petheram, C. J.s 

‘who was.a party to the Full Bench case of 
Nogendra Nath Mullick (8), being one of 
the: ‘Judges. . In the case of, Surendra Nara- 
yan: Mustafi. v. Sauravini Dasi (9), the same 
principle was ‘followed in respect. of a deposit 
under & compromise within a certain. date 


when that, date happened to, be a. close ,holi- 
, (6) 18 C. 281. 

(7) L. R. 8 'Q. B. 173; 9 B. & 8. 23; 37 L.J. Q B 
17 L, T. 468; 16 W. RB. 858 . . l 
@) 18 0, 681. = UES. B30 a.S 
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day. In the cases of Aravamudu Ayyangar 
v. Saniyappa Nadan (10) ; Sambasiva Ohart 
v. Ramsamt Reddi (11); Haji Ismail Sait v. 
The Tr Tustees of the Harbour Madras (12), 
similar view ‘was taken in respect of other 
matters although it had been laid down by 
the Madras High Court that neither sec- 
tion 7 nor section 5 of the Limitation Act 
controlled’ proceedings under section 77 of 
the: Registration Act. See Veeramma v, 


Abbiah (18); Nallappa Reddi v. Pamalingachi : 


{14).The Legislature has adopted this general 
principle in'section 7 of Act 1 of 1887 and 
section 10 of Act X of 1897 as applying to 
all Acts passed after 1887 to which the 
Limitation Act does not apply. This, I 
think, is a legislative — recognition of the 
broad: equitable’ principle acted upon by the 
Courts in certain cases while ignoring’ it in 
others, Although the Registration Act was 


passed 10 years before the Act of 1887, I do ` 


not feel at all embarrassed in following this 
principle and I hold that the suit was within 
time. The appeal is., accordingly dismissed 
wi costs. . a 
: Appeal er A 
(10) 21 M. 885. 
(11) 22 M: 179. 
(12) 28 M. 889. 
(18) 18 M. 99.', 
(14) 20 M. 250. 
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ALLAHABAD HIGH COURT. 
First Cryin Appeat No. 803 or 1908. ° 

February 9, 1910. in 

_Present:—Sir John Stanley, Kr., Chief 
Justice, and Mr. Justice Banerji.. 
MUHANMAD ABID HUSSAIN KHAN— 

DEFENDANT—ÅPPELLANT 
‘ ‘versus 


Lala BHAGWAN DAS And OTHERS— 


PLAINTIFFS— RESPONDENTS, 
: Limstation Act(XV of 1877), a. 19—Sarkhat ewecuted 
in lieu of debt partly barred and partly new—Oontract — 
Acknotoledgment— Contract Act (IK of 1872) s. 25 (3). 


A certain debt barred by limitation stood due to 
tlie plaintiff by the defendant. The plaintiff remitted 
a portion ofthe debt and advanced a further sum in 
cash. The defendant thereupon exeontod a Sarkhat 
in which he admitted the receipt in cash of a sum 
including, tho unremitted , portion ‘of the barred ..debt 
and ‘the further sum advanced at_ tho. time and 
undertook to pay interest thereon at a certain rate: 
Held, that the transaction amoanted to a new cone 
tract and was not merely an ao pomiedemen? of the 
barred debt. 

Vasudeo Anant v. Ram Krishna Ruo Narayan, 24 p. 

804, referred to. ` 


st i 


INDIAN OASES. 


MUHAMMAD ABID HUSSAIN KHAN Ù. BHAGWAN DAS. 


- [1910 


~ 


First aoe from ‘ng decision of ine Sub- 
ordinate Judge of Jaunpur, dated the. 2nd ef 
July 1908. 

Mr. M. Ishaq Khan, for the Appellant. 4 

Mr. Moti Lal Nehru, for the Respondents, 

Judgment.—tThis appeal arises out of 
a suit for recovery of the amount alleged to 


‘be due by the defendants Muhammad Abid 


Husain Khan and Musammat Zainab Bibi to 
the plaintiffs. 
decree for the amount claimed as against 
the defendant Muhammad Abid Husain Khan 
but dismissed it as’ against the female defen- 
dant. Abid Husain Khan has appealed 
against the decree. 

The circumstances are these. ‘There wera 
money transactions between the plaintiffs and 
the defendants and at the time when the 
sarkhat, to which we shall presently , refer, 


was signed, there was a sum of Rs. 6, 839- 9-9 


admittedly due by. the defendants to the 
plaintiffs, but, the debt was statute., barred. 


Tt was agreed between, “the parties that of * 


this sum of Rs. 1,339- 2-9 should be remitted 
leaving i balance due. of Rs. 5,500. The 
plaintiff paid an additional. sum, of Rs. 250 


to the defendant-appellant and - -he thereupon 


signed the following sarkhat. 

“Sarkhat in favour of Lala Mathura Mal 
Bhagwan Das resident of Shahganj Bazar 
Sambat 1960, interest at the rate of Rs. 1-8-0 
per cent. per mensgm, debit Bhadon Badi 7th, 
Sambat” 1960 received in cash Rs. 5,750- 0.0 
signed Musammat Zainab ‘Bibi, wife. of 
Muhammad Abid Husain Khan, and Muham- 


mad Abid Husain "Khan himself. Received\ 
Rs. 5,750 in cash by the pen of Muhammad.) 


Abid Husain Khan general attorney of the 
said Musammat.” Then under date Bhadon 
Sudi 14th, there is an acknowledgment, of 
the receipt in cash through Ji aisri Misra of 
Rs. 30`and under date Sawan Sudi 14th 
Sambat 1960 to 1961 interest at the ‘rate of 
Rs. 1-8-0 per cent. per mensem vizs., Rs. 700i is 
entered showing a total indebtedness ab. this 
date of Rs. 6,480-0-0. Subsequently a sum. of 
Rs. 200 was advanced under date Sawan Sudi 
14th and a Sarkhat was signed by Muhammad 
Abid Husain Khan as general attorney of his 
wife and for himself, in which ‘there is an 
admission of the balance: due under the older 
Sarkhat of Rs. 6,480 and .there ig the. addi- 
tional entry. of Ra. 200. For the ‘purpose. of 
recovering this debt and interest. the suit waa 
brought. 


; 45. ee en be 


The Court below gave a — 
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GANESH SINGH V. DEBI SINGH. Me ete 
-The defendant- appellant, set up the defetice. necessity. for paying vib öne hand and, tak- 
that? ‘the’ -'barkhats “in” question are ` mere ing, back ` with the other but the parties 
acknowledgments of an.old debt which- was intended ’ that” the transaction should, be 
statute” ‘barred: and ‘consequently’ ‘the ‘action regarded as a mew contract to ‚secure the 


+ + fa 
tse © x 7 TE eck 4 T Jue r 


could not ber’ inaihtained. ` They, ‘further, put ` amount ‘specified, in it, namely Rs. 5,750-0-0 


forward’ the case that. at the. time ® “the first with ` interest. In ‘the case of Jodharaj .v. 
sarkhat Was’ given “there were . ‘negotiations - Raghavgir co) ‘referred. to in the case. of 
between the ‘plato tiffs’ and the défendants: for ' Vasudeo “Ariani. y. Rama Krishna Rao Narayan 
the purchase of ‘the: property of” Musgmmat ` (2) ib was héld that “defendant’s conduct in 


‘Zainab Bibifor a: sum, ‘of Rs. 20, 000: and that borrowing ‘a fresh sum and making up and 


the” ` arrangement, ‘betwean’ thern < Was | “shat signing an old | ‘account mipst., be taken ` as A 
the. old! debt to the’ exteht bf ‘Rs. 5 500 shoald ‘promise which „was the fonndation of a new 


be! ‘aécepted i in satisfaction of'.a pro sortionate contract. “Wea think that the Gourt below was 


part- “of: the price ‘and ‘the balatice of ‘the in this’ ‘point ‘of view, justified, in passing the 
‘purchase money should ` þe ‘paid ‘in. cash, “By. deerep «which, it. did and we think that there 
the’ ‘plaintiffs to ‘the defendants“ an nd that the ‘is, no. ' force. in this appeal. We’ dismiss it 
sarkhat. fr Rs. 5,750% was given on “the: ‘faith with costs sistas: fees in this Court on me 


or 


of this contract that the plaintiffs Bubséquently — ‘Bigher scalo, Ki 


‘refused “to carry out' the contract: and. in "80 4 sve “Appeal Aes, ; 
doing perpetrated: ‘a “fraud onthe defendants, i A as Pe I een mp 
E there | was any Soholuded ‘Rereoritent: for ass a a. tues. Tu e 7 

sir weer, 2 ci eye? s ; mlina seen P = 
a kale of “the” “property, tof" eit mia N kies BO ; 

sinah Bibi, the obvious ‘course for the defen- eae K Es 

dant to have’ adopted,” “was to bring’ a suit for . a E “ALLAHABAD HIGH: COURT 0 
“the specific performants of that: ugröement. ` SP eo i909, PPEAL N o5 53 i 
-Put yéars have been. | a Gd to elapse and ng - ae ee oe Gane 15 19104 <. * 
such’ “suit” has béen ` instit uted: The charge _ a 


‘of fraud 15,,. Wwe think, groundless” and. the P Present: Sir George, Knox, Kr., Judge, and 


Mr. Justice Karamat Husain. ` : 
only ‘ qudstion, we Hawa. ‘to | ‘determine is ANE 
whether” or not’ the t transaction under date GQ SH E a 
Bhadoa’ "Badi 7th Sambat1960 which, corres: 5 Nk versus , f 
Ponds ‘With’ the “T5th, of August 1903; is such j , l 
as entitled ‘the’ ‘plaintiffs to maintain “this: DEBI ; sek he DE: ptor— ; 
kite ‘Tt is clearly ot a merè acknowledgment © Civil Procedure’ Gode (Act Voof1908). 0. 14— 
OF a statute harried’ ‘debt because the. | de: oeei ion Morty. 1 Aa ali 


; - Eweculion—Mortgage :sust—Compromise decree—Money 
ffendant i in it admits the receipt’ in cash’ of _ decree —Mortgage, property can be, attached and sold, 

‘the’ ‘gam of Re. 5,751 and, andertakes , to a „a hsufructaary MG in favour: of 
‘pay: interest upon” that amount àt the. rte wa NUN ren oe oe or possession, 


` The . parties came-to terms and. by ‘compromise a 
of Rs. "1-8: Q) per cent.’ per ‘mensém. Portion “of simple money decree was, passed in favour of G, 


‘the “gum ~twhioh * the “defendant- appellant , In execution of that decreo, G, asked the Court to 
+ agreed, to pay Was no doubt” part of a statute attach and bring to salè the niortgaged property: 


- Held, that the ptoperty could be’ dold. 
“barred: debt" but” portion © Piz, Ra.,250 was - Madho Prasad Singh v. Baty Nath, A. W. N. (1903) 


“ & fresh, Vadvancé’ and ‘the docimant itself 152;-2 A. L. J.-856; Hemban v: Behari’ Gir, 28 A. 58; 


“embodies: & new, contract “and i ig “not & mere A: We N. (1905) 189;-2 A. Li J.\°479; Narsingh Das v. 
“acknowledgment, of “an “6ld ‘debt. ' Th is to be < Musammat Mauna, 6-A. L. J. 781; 6 AL. L. T. 182 ; 3 


2 d. Cad. 587; distinguished. maa, t = % 
borne “in mind" that at the "date when, the a " Rai Sie ener Babu D Dhuleep Narain 
sarkhat * was, “signed. Rs. 6, 839 odd’ wera dae ' “Bahu, 8 OW. N., 264, followed. .., 


: and ‘that: the plaintiffs agreed to remit a Execution. second : apoa Ton the T 
suini of Rs: 17339.“ In- addition to thia ‘they’ ‘cision ‘of the’ District Judge’ of Sd 
made’ a- present ‘advance of Ra. . 250’ ‘to the dated: dth May; 1999." 
' defendant-appellant and in view. of “this it ' Mr. | Purshottam | Das., , Tandan EN him 
, Reems fous that“ this. ‘docdment’’ must. pro- Hon’bie Mr: Malviya), for the Appellant. 

, perly be treated ’ as & new contract, Ib. May, be’ - Mr. Mukerji, for the Respondent. ; 
“that the amount öf thé ‘old ‘debt’ was mot | Judgment.—This” second | appeal 


, actually paid | and then repaid, wa was no arises out of Execution Proceedings, _taken 


A 
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ARAYIL KALI AMMA V. PELAPPARKARA, 
by one ‘Ganesh, Singh on the basis of a com: 
promise, decree obtained by him on the 29th 
of August 1907. 

On: ‘the 8th of March 1907, Debi Singh had 
executed a deed of- usufructuary mortgage in 
favour of Ganesh Singh. Possession over the 
‘property. mortgaged was, however, not given 
and in consequence Ganesh Singh: brought a 
suit for possession. The ` parties came to 


l terms: with each other with the result that 


in ‘accordance with the compromise ‘a simple 
money decree was passed in favour of Ganesh 
Singh. One of the terms of the compromise 
embodied In, the’ decree was that’ the decree 
was not to be. executed. for, 21 mouths. At the 
end of this, period as payment had not been 
made, Ganesh Singh asked the Court ‘to 
attach and bring to sale the property which 
had formed the subject-matter of the mort- 
gage dated the 8th of March 1907. 

The judgment-debtor.. objécted. that the 
mortgagee was,not entitled to bring this pro- 
perty to sale, otherwise than by instituting a 
suit forsale in enforesment of the mortgage 
(Order “34, Rule 14 of Act No: V of 1908). 

The Court of first instance sustained the 
objection, and in appeal the order, of the 
first Court was upheld, ` 

The decree: ‘holder .comes here in second 
appeal and urges -that the Court below, has 
erred in holding that the appellant. ‘cannot 
bring the property in dispute, to sale without 
instituting a suit on the-mortgage for sale. 
- In support of his -contention the learned 
Vakil laid stress upon the fact that the decree 
under which proceedings had been taken 
was a comproinise decree, and, therefore, 
Order 34,- Rule: 14 did not apply. 

The learned Vakil-for “the respondents 
‘supported the ‘order of the’ Courts below 
upon the. authority of. Madho ‘Prasad Singh 
x. Baij Nath Tewari (1), Hemban v. Bihari 
Gir (2) and Narsingh Das v. Musammat 
Munna (8). All these`cases,' however, are dis- 
tinguislable “from the present case. In 


` mone of them had the judgment-debtors in 


- any way consented tothe decree passed against 
them, The facts of the-present case bring it 


. within the principle laid down by the Calcutta 


Court in Rai Kashi Parshad ‘Singh: v. - Babu 
Dhuleep Narain Sahu (4). -Both in the case 


here and in the:-case there the decree was 
A. W. N. (1903) 152;2 A.L. J. 356. . . 

28 A. 58; A. W. N. (1905); 189; 3 A. L. J. 479. 
ee 6 A L. J. 781; 6-M.:Le T, 182; 8 Ind. Oas. 587, 
4) 8 0. W. N, 264. 
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passed on 8 compromise, and” wè agree “with 
the Calcutta Court in holding that .the 
respondents are consequently -~ estopped - ‘from 
objecting to it. (The case there is" ‘even 
stronger than the Calcutta case), and, as the 
Calcutta Court observes whether it be a ‘good 
decree or a bad decree, the Court executing 
the. decree cannot call it in question, but must 
execute it. 

For these reasons We  decrée the annei, 
set aside the orders of both the-Courts below, 
and return the case to the first Court through 
the lower appellate Court, with. directions to 
re-admit the proceedings ‘upon -its pending 
file and to dispose of it on: ita ' merits. The 
appellant, will get his costs in all Courts. . 


eee ora 


< 


| Appeal allowed. 
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, MADRAS’ HoH COURT: =, 
| SROOND CIL ‘ApPHAL-No. 656 “ov 1906. 
January. 7, 1910, ME 
Present : :—Mr. Tnatios Miller and ; 
Mr. J ustice Krishnaswami Iyer. 
_ ARAYIL KALI AMMA. AXD OTHERS — 
Ai ` APPBLDANTS ' 
; TT versus” i 
i PELAPPAKKARA MANAKAL. 
‘SANKARAN NAMBUDRIPAD AND OTHERS 


-— RESPONDENTS. f 
Civil Procedure Code(ActV of:1908), 8. 108, 0: XXII, 


x 


ibe 


` Rules 4 and 11—Ismitation Act (IX of 1908),. 88. 8, 30 


& art. 177—Second appeal—-Death of. respondent 
Time for ninging in, tegal representatives—Abate- 
ment of, appeal—Appeal filed under ‘the old law—* 
Application of new Limitation | Act-~Hardships- no 
ground for non-applicability—Interval ; between pass- 
ang or enforcement of statute, construction of statute— 
General Clauses Act(2 of 1897), 8. 8. | - 
` The legal representatives of a deceased re- 
spondent to an appeal should, .after the comi into 
force of the Limitation Aot (IX .of 1908), be 
brought on record within the time “provided for 
by article 177 ofthe Act, though the appeal was 
filed-when the - Limitation Aot ‘of “1877 “was in 
force. If not, will- abate under 
section 108 read with Order XXII, rule 11 and 
rule 4 of the Code .of Civil Procedure (V of 1908). 
Section 80 of the Limitation Act of. 1908 does 
not provide a longer period for such cases, ‘as 


the appeal 


. the section applies only to suita ‘and not to -ap- 
plica 


cations 
Section. 6 of the General Gina. Act. (x. of 1897), 
does. not preserve the older period of limitation 
which is not a-rule of substantive law. 
4 Ohajmêl D y; Jaga na Prasad, 11 A. 408, - re. 
ferred to: 

There T mp objection to the application of the 
‘new Limitation” Act onthe ground of hardship, 


= 


-A 


- (1910. 


\ 
\ 


" the, Limitation - Act 


Vol; vI 


rvi 


PALANIAPPA OHETTYAR V. VELAYUTA PILLAI, 


when the Jegislature passed the Acton, August Tr 
‘1803, and poatpined its coming into dperation tod anu. 
ey U 1010. Bk as AE a ae Fe, P 
. The principle of law.as: above, got. forth „ig n b, 
affected by-cases of individual hardship. $ 
Khusalbhai v. Kalibhai, 6 B. 26 at p. 88; Reg. v 
 Dotatýi Bulabjii, 11 ‘B. ‘HO? RIT, referred to. 


econd appeal against: the ‘décrée’ of ‘the: 
‘District Courtof ` ‘Sonth- “Malabar in: "A. 9. 
No: 5870 1905 presented against-the'decree 
of the .Distriot Mansif- of- Ponnani. in O0. Be } 
N 0.19 of: 1902: 
{Mi M: Kunjunni Nair, for the Appoledte: ' 
? ME P.R Sundara ‘Atyar and Mr. OSV. 
“Arianthakrishna Atyar,'for the Respondents. 
-Sudgment.—In this- case “ the “4th: 
respondent, died“ ‘onthe 9th Décombér'1907. 


J mal 


PN + 2 


. No application Has’ been’ ' made till- néw ‘to 


- bring his “legal representative on the re- 


. cord, The question-is, whether the second 
_appeal-abates under ‘section 108 read- with‘ 
order XXII, Ruletll-and Rule4 of the Code ' 


of- Civil ¢ Procedure. y The time provided by 
t of 1877. was not AIX 
: months under attidle 175 b but three’ years under 
article 178 according te b the. ‘Tuling of the Fall 


_ Bench: of “this Öbür” in Sueya’ ` Pillai Wi 


` Aiyakanios ‘Pillai (1); But this period has: 


been out down’ to Bix ‘mouths under’ article ` 
177: of the Limitation’ Act of :1908 If 
' this article - applies, ‘the second appeal 


, must abate as, regards: the 4th’ respondenti - 


< According 16 section 3 of Act TIK of 1908, 


An: < application |, to: ‘bring in the legal repre- - 


i contative. nów: made - must -, be ‘dealt with 
/ under ‘this Act. Section “30 of ‘the . Act 


/ makes a "special provision in respect of suits: 


F ‘period - ‘of limitation which is 
‘of . substantive 
“ Ohajmal’ ‘Das’ v. Jagdamba Prasad(2) seems - 


4 


== (ay 29 Masa. 


| for which a shorter period: is ' provided? by 
‘ the new. Act than by the old, giving a further ` 
-period of two ‘years after the ‘Act when the 
_ plaintiff would be barred if the new period 


© c were:spplied. But there i is no, similar ’ pro- 


| vision in. the. case,of an application. Section 6 
“of the General Olanses Act 'X of 1897 has 
"mo: “application 80 AS : “to” preserve the older ` 
‘not'a rule 
-law. = -The decision in 
< to, be exactly in potnt. ’ ‘The fact‘ that in this 


_ case an application to bring in the represen: ' 


| INDIAN, CASES, : 


“temple, and ‘ita’ properties. 
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` Kalibhat (3). "There is no pobiéstion A the 
application of the new rule on the ground `of. 
hardship, when the Legislature has post- 
poned the coming. into operation of the ` new, 
Act to the lat January 1909 though it was 
ipassed ` on the ,7th August 1908. The. 
facts” of © the “cago in Khusal- Bhai ` v 
Kalibhat ; KON are not clear and” the 
principle of: ‘that case is distinguishable, 
having ’ regard to the interval of time be- 
tween ths passing of the Act and its coming, 
into force. | “We agree ‘with the decision in 
Reg. v. Dorabji Balabhat(4). 

“We must; hold that’ the second appeal 
“abats a$ against the 4th respondent. Itis 
‘objedted ‘by. -the redpondents that the ap- 
‘peal cainot proceed ag against the other 
respondents as well. The respondents were 
5- 'uralers of a Devasam and have obtained æ 
“décree fór an injunction and damages against 
, the- appellants. WA 
5 | Co-uralera : “are, "of “the 
tis not’ open 
to ‘the - appellants to “prosecute the appeal 
against. some of the trustees leaving the decree 
of the District. Court | in _ tact in favour Of 
“others.” Wi : 

We must dismiss the “second appeal with’ 


joint ‘trustees 


tyi 


An dismissed. 
3) 6 B: 26 at’p. 80: pe Sa 
i Hou, :R. sad 
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“MADRAS. HIGH COURT. a 
| Crvit Revision Petition No. 744 or 1908. 
January ‘20, 1910.. ie 
Phan —Mr. Saitice Abdur Rahim. 
PALANLAPPA CHETTIAR, BY AGANT, 
\ sa NA TE IYE NGAR 
E < an TIONER 
| VETSUS ` 
: VELAYUTA PILLAI AND. OTHERS go * 


-o: “RESPONDENTS. : : 
- Civil Procedure .Oode(ActX{Vof 1882), a. 210-7 urise 


„diction of Court to order postponement of execution at tha 
time “of passing a decree’ —Oivd P Procedure Code (Act 4 


Ke “would be barred on the very. date (of | 


the! coming into force of the new law fixing 
the shorter’ period, cannot affect the principle 


applicable as. has: Desn pointed, out: in' the. - 


Pee eee cases referred to` in Khusalb 
> YAYA, 408, 


ty. 


Kr, 
+ 
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of 1908), 0. XX, R 11. 
Under the old Procédure Code. ae 1882, Courts had 


, inherent power to. postponevexecntion of a decree 


avhile passing it, though such power was not expressly 
conferred on them, as ig now declared in order. XX, 
Bule ll‘of the new Code of 1908. 


Petition under section -25 of Act IX of 
“1887, praying. the High Court to rovisè the 


aaa : 
“BABBIAH MUDELIAR t. SESHAPPIER, 


decree’ of the Court of the District Mansif of 
Trichinopoly in S. C. S. No. 1839 of 1908.. 
Mr. T. Rangaraminujachariar, for the Peti- 

tioner; a 

„Judg ment.—The question, raised is 
whether the Court has power to say, ‘at’ the 
time of passing a decree, that its execution’ 
shall be postponed fora year. The case arose 
during the operation of the old Civil: Proce- 
dare Code which by section 210 only enables 
the Court to order payment ofthe decretal 
amouut:by instalments. But the new Code 
by Order XX, Rule 11, -expressly confers on 
the Court such power as has been., exercised 
by the District Munsif in-this case. That 
indicates that the power. in, question. cannot 
be said to ba unreasonable.orin violation of- 
any, principles of justice. | It, has been, ruled 
that the Civil Procedure Code of 1882 did 
not take away such powers as are inherent in 
a Court to do justice. between. the parties.. 
I am. ‘inclined to hold that the District Man- 


sif i in „postponing execution of tho decree for. 


8 year | in the circumstances of this, case did 
not exceed his powers. 
The petition ts dismissed pat without MET 
as the respondents did not appear. 
Petition dismissed. . 


7.7 Kg 7? 
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CO MADRAS- HIGH COURT... >, 
CIVIL APPBAL AGAINST. ORDER No. 72 ov, 1909. 
December. 10, 1909., 


‘Prowl Sir. Ralpa Bonson, J ad, and. ” 


co im Mr. Justice. Abdur Rahim . |. 
|SABBLAH : MUDE LILAR— APPELLANT 
a : .  Persus < 


SESHAPPIRE RESPONDENT. l 
Contract Act (X of 1872), ss. 69, 70--Payment of 


“revenue bi ” pattadar —Land ‘tn enjoymerit of another ` 


porson—-Buit for'contiibution, whether sustainable. 
Plaintiff, in whose name stood a’ patta for the. suit 
land, paid i the Governinent revenue. and sued defon- 
dant, the real owner. of the land, for contribution: 
Held, that defendant was not bound to j pay Govern. 
ment reveni as he was not the pattadar and section 


70 of the GontEnet, Act did not apply to the Sea 


tiff’s suit. ~ ae 
F Boja Sellappa Reddi v.-Frithachala Reddi, 30. M 35; 


16 M. L. J. 589; 1M. L. T 823; Ammani Ammal y. Naina 7 


Pillai Marlayar, 9 AL L. J, 489, followed 


Rajah of Vencatagirs Vv. Vudutha Subrayudu,. 30 M. 
277; VW M. L. J. 145, distinguished. 


INDIAN CASES. 
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-~ É 


[1919 
in A. S.. No. 508 of 1998, presented. against 
the decree of the District Munsif of Tirabarar” - 
pundi in O. S. No. 122 of 1908, "Oo 

. Facts.—The facts.of the case are.” sufi- 
ciently clear from the judgments of the lower: 
Courts: -Tho’following is the judgment: 
the District Munsif:— : 

“The suit is to récovear Rs. 198-13-1, boihg 
the amount of krst collected from. slain in 
respect of land of which defendant is: the 
owner in enjoyment, while miras stands . for 
same in plaintiff’s name.’ aoe 
“Defendant, among other ‘hings, 
plaintiff's right to sue.’ 
“Issue No: I, ‘whether the suit i 18° TO 
apio: E : ~ = «x : 
: + o* 7 #: , 

“ieee No.:1+-The plaintiff sues to'recover 
kist paid by him in respect of defendant’s 
lands. for which ‘pata stands in the plaintiff’s 
name. It is admitted: that-the kist was not ` 
paid a himin any of ‘the suit years after issue 
of any kind of coercive: process and in fact 
the plaintiff ‘alleges.in‘his plaint thaf-he was - 
paying the kist sned for till recently ‘without 
knowing that the lands did not belong-to him. 


denies. . 


* 


~ 


ae 


4 


. The payment made being voluntary he has no > 


right to recover: the: amount paid by “him; 
[vide + Boja Selloppa’ Reddy: v. ‘Vrithackala - 
Reddy (1) ].: I find this issue against: pinan, Ya 

-I dismiss the suit with costs”. 

On appeal the District. Judge: agan the 

Munsit’ s judgment for the following reasons:': 

“The suit was to recover. thé. amount of \‘ \ 
kist alleged by plaintiff to have been paid: by AN 
him for land in-his patta but owned by defen- 
dant. The lower Court dismissed-it, on the’ 
ground that the payment was- volantary, 


\ 


- with reference to Boja v. Vrithachala (1), 


: from contending’ that’ he did 80 § lawfully: 


i Appeal D ainst the decree , of the Domai 


Court cf Tanjore; dated 19th- J anuary 1909, 


r 


without taking evidence. That case was - 
decided under section 69, Indian Contract 
Act. . The application’ of section ’70- was not 
considered, probably - because the plaintiffs 
purpose in makap the payment debarred him 


ta 
r 


Desai Himatsingjt Joravarsingji >v. Bhavabut 


: Kayabhai (2). Thereis nothing on the record Abit 


present to show whether this or any -other 


_ objection to theapplication ofsection 70 canbe 


made goodin the present case; and-the lower ` 
Court has not considered this section with re- 
ference to Rajah of Vencatagirt v. Vudutha(3). 


(1)! 80 M. 85; 16.M. LJ 6695.10 L. T: 828, 
(2) 4 B. 643. eer 
(3) 80°M, 277;.17, AL L, J. 145.. a 


~ 


“Voli yH.. 


a 


KARANPAL:SINGH €. BHIMA MAL. | _ 

` The suit is remanded under Order 41. Rule: 
23, for,;re-admission’/and disposal in the’ light ! 
‘of the foregoing;.after the appropriate issues 


_ have been: framed and the evidence” taken. 


Stamp value on appeal will: be refunded on: 
application. « : Costs to date. to pE cots in the r 
case,’ 

The plaintiff: appealed. to tho High Otak; 

Mr. O: VYAnunta, Kr ishna Awan, ‘for. the- 
Appellant Pia OPiS 

Mr. S: Vencatachari iar, “for “thee “Respondent. 

_ Judgment.—the quostion ‘raised is. 
Gne of some difficulty, but we must hold: that 
section 70 of the Contract Act has no appli- : 
cation tothe factsof.this,case. The plaintiffdid 
fiot even know that he was making payment. 
of revenue for lands which belonged to thé 
defendant, nor was the’ defendant : bound: to 
pay: the révenne a3-he-.avas not. the pattadir: | 
[Baja .-Sellapp1~Reddy.v. Vrithachala Reddy : 
(1).]. It cannot, therefore. be said that the. 


plaintiff: madethé payment “for! the defendant | 


/ 


? 


ie 


[ Ammin Ammal v. Natun Pillai Markayar(4).]. 
In the-case referred to: by:the District: Judge, ° 
[The Rajah of Venkatagiri v. Vudutha Subbara- , 
yudu (3)], the zemindar did an act: ‘for thername - 
dars, not intending, to d) it gratuitously,: and | 
the - tnamdars enjoyed, thé. benefit, go’ that > 
section-70 was clearly applicabla. - -As nection 70. 
is inapplicable to the present casa; there wasn 
round for the- remand.: We allow ' this 
appeal, sət aside the: decreas: of ‘the -District 
Jadge and restore that of the District Munsif’ 
ith cnet in this and in the bias ‘appellate 
ort, eae 


Py 


apo ee Be Cue sys 
pee a" Apal allowed. 
(5 6M. LJ. 4304, 4 Yeap on | 


- i 2 
i | Pony fe = oe ‘oat + 
~t MAT | +a 1 ie ra > 
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ALLAHABAD, HIGH ‘COURT. - ot 
- Saoonp Civit “A PPE iL No. 1080 ‘or 1903... 
ar February 9, 1910; ; g 
"o Sir, Georga Knox, Kt. J udge, aud. 
= Me. Jastics Karamvt Sasa 


Padi 
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att be a : romat 
= gpk WONBUB, no NG aan 
BHIMA MAL AND. anorqen—Darexpayts— , 
Responperts, 
Agra Tenrnsy Ast (I of 1901) Order diamissing a. 


suit for dsfault—Appsal.' 
| No appeal lies from'an order dismilasing‘a suit- Ton 


default under’ the Agra Tenancy Aob, ~ent ae 
, Second appeal from the- decision of’ ‘the 


` 


-} 


2 ÎNDIANW OASES. en 


t 


P + 


Additional District J adgo of Aligarh, dated 


the 29th August 1908. 

Mr. Peare Lal Banerji; foe the Appellant. 

Mr. Govind Prashad, for the Respondents, 

J udg ment.—The plaintiff who is the 
appellant i in this case'filed:a suit in the rent: 
Conrt for profits: : On the date fixed for hear- 
ing neither: the plaintiff dor: his mukhtar 
were present i in Court and the case was strack 
off the file in'default: The appellant then 
weént‘in appeal tô the Additional District 
Ji udge of. Aligarh ‘and that Court held that no 
appeal -lay. “The appellant’ it observed 

“was attempting to appeal from an order under 
the’ Tenancy Act of 190l-and that Act gave 
no right of appeal from an order”. The ap- 
pellant comes here in second appeal and con- 
tends that an appeal did lie. We have heard 
along and careful argument addressed to us 
by the learned Vakil for the appellant. but the 
matter seems to us to be covered by the pre- 
vious ‘decisions of ‘this'Court: Indeed there 
seems to us no need for any further decision 
on the point::' The Tenancy Act of 1901 is an 
Act which contains in itself an interpretation 
clause in which some twenty and more expres- 
gions used in the Act ‘are interpreted. No 
lace-is given ‘in that section to the word 

order’. Had it been the‘intention of the Legis- 
lature to enact that certain orders would have 
the effect and would be liable to the various 
provisions relating to decrees, there would ba 
no difficulty in: ‘placing the word ‘ordér’ in the 
interpretation clause and defining it more or 


< less in the same way that it was defined in the 
© Civil Proéedure Code, 1882. We must, there- 
: fore, take it thatthe word ‘order’ when it 
. ocours in the Act confers’ only those privileges 


on the holder of the ‘order’ and is subject to 


- only those’ ‘limitations which in that Actare 
| expressly said to attach to an order. Moreover 


there is no, right of appeal from either a de- 
cree or.an order. unless the statute gives it. 
The Tenancy Act: starts’ with a section in 
which if clearly, lays down ‘that * ‘no appeal 


A -> ghall lie from any decree or order, passed by 
Thakur, KARANP AL SINGH PLATNTIPE > 


any Court-under this Act except as herein- 


after provided”. It then continues to deal with 
' appeals and it lays -down seriatim where an 
. appeallies from a decree and from an order; 
‘where it lies from a decree only and where it 
.. lies from an order only. -There is no doubt 


that the Legislature ‘did take the matter’ into 
consideration and put into separate classes 
“degrees and ergot This being so we dismiss 


—~ 
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BALDEI TRWRANI Y. WAZIR KHAN, 


the appeal - witht Gosts ` including in this 
sourt feos, on the higher scale; 
4 : ` Appeal diominsed. 





O AGLAHABAD HIGH COURT. 


aeons Oivin Appeal No. 1220 op 1908. 
sh, February’ 15, 1910. 

: "Present: —— Mr, Tastiċe Tudball and 
- ‘si ‘Mr odJustico Piggott. 


7 Mushmmat BALDEL TRWRANI—Pranerei 


me ~ APPELLANT ` 
| CETSUS ` : 


% í 


: WAZIR: KHAN AND oritans-—Davexpats— 


Do ` RESPONDENTS. ~~ 
>- Pr a-emption— Wajib-ul-arz —Variation— Custom oF 
t. 


‘Where there .is e variation in the, TET NA 


clauses of the two successive wajib-tl-arses, the doou- 


ments evidence a contract: of pre-emption, and not a ` 


gustom. ` 3 
Second - appeal from the decision'of the 


District Judge of Gorakhpar, dated the 22nd 


` September 1908. . 


_« Mr: Iswar Saran, for ‘the Appellants 


- Mr. Govind Prashad, for thé Respondents. - 
ae | udgment.—This . ‘is.a plaintiff’s 
eel arising out of a suit for pre-emption and 


‘ yaises the old question whether a custom of- 
pre-emption has been: established by ‘the evi-: 


dence‘on the recòrd, that evidence consisting 


“almost entirely of the Wajib-ul-drz prepared at 
' the Settlement of 1833 and, that prepared ab 


the Settlement of 1860, The decision of the 


l Court below: is that the record in these docu- 


‘ments isoné of contract. | The points infavour 


-‘of this decision are the “words used in the 


’ pre-emptive clauses themselves, combined with 
‘the-preamble* and the closing words -of each 


‘Wajib-ul-ars:, also: that the evidence’ of the 


| Katfiyat Shatriste Nizamat shows that between 


1200 E. and1858 A.D. there was no transfer in 
the village; that in 1860. A.D. -there were two 
transfers by-sale-ceeds in lien of Civil: Court 
decrees and.that there was one ‘such transfer 
in 1835.. -Finally there is a variation in the 


pre-emptive right as ‘recorded in 1860 a. pz 


- from that specified'in theold Wajtb-ul-arz of 


+~ 


`*- 18833... Under these circumstances “and 


in 
accordance with a number of. decisions of this 
Court ‘in very ‘similar cases . from the’ same 
district, we are of opinion that the Court below 


' was right in holding against the plaintiff. 


The appeal fails and is-dismissed with" costs. 


including in’. this: Court fees ‘on. the ‘higher. 


scale. ° ce a hi 
ay ee es -Appeal dismissed, 


“INDIAN CASES. 


-` [1910 
BISMILLAH PEGAM Vi; TAWASRUL-BUSAIN, 


ra ALLAHABAD HIGH ‘COURT? `: 
Cryit Revreron No. 62'or 1909. ~ 
-February 7, 1910. © >- me 
‘Present:—Sir George Knox, KT, Judge, 
* and Mr: Justice Karamat Husain: 
- “BISMILLAH BEGAM—Appiicant— ` ET 
APPELLANT) 0” : 


1% 


versus 
TAWASSUL HUSSAIN— Oppose ` PARTY, 
— RESPONDENT. 


Succession - Certificate Act (FH of 1889), 8. d 
Certificate for only a part of debt. 

A: Sueceasion- Oertificate. cannot “be + “granted . to, 
collect only. a part of debt. 

Muhammad “Al, Khan Y. Potin Bibi, 19 AL 129, 
followed. <- 

- Akbar Khan.v. Bilkisoa. Begam, A. wW. N. (1901); 126 
not approved of., 

Revision Arenai an order 6 B. d. ‘Dalal, ; 
Esquire, I. C. S- District Judge of Shabjahan- 
pur, dated the Tth of July 1909. f 
Dr. Tej Bahadur Sapri; “for the. ‘Appellant. 
Mr. M.. Ishag, for the, Opposite Party. , 


Judg: ment.—This application ‘for 


,. revision is an-application by a lady who. as 


mother-in-law of, Muhammadan gentleman 
sets, forth that she is entitled to Rs. 17 ,000 
out of a‘debt, amounting to Rs. 51, 000, due 
by that gentleman to his. wife. Coming. to the 


+ Court, the lady says thatshe gives up her claim 
-.to the whole. of the - 


Rs. 17,000 - with “the 
exception of Rs. 800 on -the. ground ‘that 
she has no hope of receiving more than Rs.800 
from the estate of the lady to whom the 
dower debt is due. The lower appellate Court 
refused to grant her the certificate that shi 
asked for under: section 7 of Act VII of 1889 
and in support of its refusal refers in its` 
judgment to the case of Akbar Khan v. Bil- 
kissa Begam (1). The learned Judges who 
decided the last ndined case held that they 
were bound to follow the ruling laid down in 
Muhammad Ali Khan v.Puitan- Bibi (2). In 
that case a Muhammadan lady, who was-en- 
titled to something more than eleven lakhs of 
rupees a8 her dower, died and the father of 
the deceased lady brought a suit against the 
husband of the deceased lady to recover the 
share which he took- by inheritance in the 
dower debt. He applied for a certificate en- 
titling him to.collect debts.not to the amoutt’ 
of eleven lakhs of rupees but ‘to the amount 
of one lakh and: fifty thousand rupees; the 
father’s share in that debt. The Judge berang 


WAN NGANG (agen) 3262, > es 


à 
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| GANPAT ©, RAMKRISHNA. PURI. | ae i 


i whom the.application came declined to l "n be dived a, son it Rs 
v the cértifieate unlégs: the: ‘applicant’ paid the Wa merely asia proof :of some „right or title 
< A two per, cent, ` daly; ‘on the whole debt, namely, created by or resulting: from its having been’ executed. 
_' the “debt of 11 lakhs" of rupees,, His refusal- In F Seiten there aa 8 ee eee instru- 
earn ments which have a continning effect and-instrumentsg 
oe CE a abe olen a a a N at the instant of 
“ execution. subsegnen ration in an instrument 
that ‘there had been: a uniform seri es of decisions of ‘the latter kind - a not render it inadmissible for 
in this Court according to which a certificate _ ee es proving the pos oo sere ae 
cannot, be granted. to collect a part, only. of-a onam GANG ETE Y ioa ny j 
debt: We have beér. referred to-ho casé break- a 5 = SE ie Oe ea ares 
ing, this - uniformity of. decisions, with the Mangal Sen v. Shankar Sahai, 25A: 680, distingueshod.’ 
E See de vn Nga aa eke Va PE 5 ele se ce = of ae ~ 
is caàe-has.not been répor astur, trict Judge; Bhandara, ed the 
oim tho, anthorised Law Reports and we- say. 27th J uly 1908, “confirming the decree of Mr. 
: : ate hile Lael this het a Jeprned dated the sith Subordinate Judge, Bhandara, 
““Judges w e professing,:an one o em wi ate e t arc 
Sonor ss feats the iby (2) of :: nira - Mr. Atmaram ‘Bhagwant, forthe Apes 
#3 mad, Aly Khan v: Puttdn Bibi seem’in the.''" Mr. P. S. Kotwal; fot the Respondent. 

l ‘ Goriclusion at which they ‘arrived tohave over- - J udgment.—Tho first ground of 
looked the real: point decided : ï In- Muhammad, » È a 15 not very ‘seriously pressed, and 18 
“Ali ‘Khan’ vi Pattun Bibi (2).We are not pre- , disposed of;by. the decision of their Lordships 

4 a E Mead ye yop tee Jo the` p ka 1 Pan 
-ed ‘inthe faso of Muha t n V. Lut- an yn Alam. Khan award of arbi- 

ae tein Bibi ‘(2):- Hatidicases?: may-arise if parties ‘-trators-can none the less be pleaded i ina sub- 

ý “let to | make ‘applivation. under the Succession. -. sequent suit, and if valid must be given effect 
ee Act, ‘and’ this’. casò A “be- Ka to, though no application for ‘filing it in Court 


at ie ‘the. difficulty | can: A = it.’ 'ap-,. a ian. if its validity: hag not heen’ 
“pears to us,/by-procéeditigs taken under: the “actually patin issue on such application, ` 
=" "Probate and Administration Act. s S We réject, n. The. Courts, below ` have found that the 





mat the! D an with: costs: 7 -` une no numbers and areas.of fields entered in the 
Ti wae : oes es | «Petition rejected. 4 “plaintiff'e. copy of .the award were entered 
ah ae ae NG kk LAH z ., subsequently to - ‘the’ arbitrators’, delivery of 
ee eee re as Sai a ‘|. ‘their award, and without proper anthority, 
one ae ae i ae 6. 6N. L. R.1 1) =- ‘but they have, found the award otherwise 
H “NAGPUR, JUDICIAL’ COMMISSIONER’ S- -walid,and have giveu the, plaintiff a decree 
ae = “COURT. , , “7, foran undetermined 27 acres out of the defen- 
sae < Skooxd Givi. ‘Apprit, No. 673 ov 1908: : dants’ malik makbusa holding with costs in 
) 7 on _ March. 31,1909. ` : both Conrts: | The defendants have come up 
ag ae an —Mr. Skinner, ANO Jim ‘second appeal; and their 2nd and 8rd 
a GANPAT | AND OTHERE—DEPEŠDANTS— at | grounds of appeal raise the contention.thatthe 
ee . APPELLANTS, So ee , alteration effected in. the,-plaintiff’s copy of 
et Bea “vereug | a - the award vitiated the whole ayyard, and that 


o 4 i R AMERISHN A PURI~Risroxbanr. - ‘the suit, which “was: for, possession ‘of the 
pM “‘Atoard= Pleading of award in defence—No application ‘specific fields specified inthe plaint and i in the 
thade: for. filing thé “award—Material . alteration bya, additions to the award:. should have been dis- 


Bel. he i ak of altered award to prove vested missed ,with costs. This contention, no, doubt, 
, or Cred $ 
4 eg award of. ‘arbitrators éan be perdei in déien .finds.apparent support in rulings such as that 


‘to duit, and-if yalid~must be given offect to even in Sonagee Mali v, Uttamchand Bania (2) and 
TE ~ Shough no appligation for filing-it- in Court was madd, the authorities therein cited as to the effect of 


LA omevem though an -application~waaamade but Ab did A 
a’ not succeed, ‘provided “thatthe validity. of the. award a . material alteration, made, in. a written 
, was, not decided upon in sich application. = instrument’ . after .-its, execution, and 
~tt AR instrument‘ which, by’ reason of ah‘altsration).. without the, ai of the party to be 
becomes invalid as the. foundation of-an action,- is not (1) 18 0. 414,18 L A. 78. 
ashe t avoided for" All putpogon.. It mor _ (2) 12 0, P. L. R. 88. 


A 


~ 
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~ 
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defendants’ 


GOVIND V. DAWALAT. 


affected by it ; ; and on the. facts before’ him 
Mr. Ismay’s judginent has-my entire concur- 
rence. But in the later case of Mangal Sen v: 
Shankar Nahai (3) certain exceptions to the 
rule, that such alterations prevent the party 
in whose custody the instrument has, been 
from making any use of it at all, were allowed 
by a majority of a Full Bench of the Allah- 
abad High Court; and one of the exceptions 
recognized in the learned judgment of Stanley, 
C. J., following English-duthorities, (at p..594) 


is ar" There,i is a distinction between those ` 


deeds or clauses of a deed which Have a con- 
tinuing, effect, or are executory, such. as a 
covenant to pay a sum of money, and ‘those 


“which produce their full effect at the instant 


of execution, such asa conveyance of land. 


- No case can be found in which a deed or 


clause of the latter nature has been prevented 
from taking effect because the deed was altered 
after execution, so'that an altered deed may 
be given in avidencs to, proye any, effect 


produced by it atthe instance of execution,. 


or of any right which existed aliunde, and of 
which it is evidence’’, 

In this case the award passed certain rights 
to the plaintiff at the time it was made, and if ` 
his copy has been subsequently altered, the 
copy is in tact, and has been 
accepted by the Courts ‘below As containing 


the true terms of the award. And it is in 


accordance therewith that the plaintiff has 
been given a decree for ‘au, undetermined 27 
acres. The only point, therefore, in regard to 
which the defendants have any cause of com- 
plaint is, in my opinion, the matter of costs. 
The document on which the plaintiff, aned 
having been found to have been altered, and 
the relief given him not being that which he 


claimed, I think that each party should béar 


his own costs throughout. To, this extent 
only, therefore, the decrees of the lower Courts 
will be modified. Otherwise the. appeal is 
dismissed. 


ee i e Appeal dismissed. 
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- {ae 6N., L. R. 3.) 
NAGPUR JUDICIAL COMMISSIONER'S 
COURT. `> l 
MISOELLANEOUS Crv Petition No. 17 oF “1909. 
October 25, 1909. 
Present:—Mr. Skinner, J. A. 0. 
GOVIND AND OTHERS—PLAINTIFFS— 
APPLIOANTS 
Cereus 


DAWALAT—Derenpant—Opposirs. PARTY. 
Hindù Law—Mitakshara—Stridhan—Successton— 
Sister—Husband — Marr iage— Dresum ption—Oounsel’s 
admission—Af staken admission-—Rewiew. 
Under the Afitakehara law the stridhan of a woman, 


t 


married according to one of the approved forms of 


marriage and dying childless, devolvés upon her 
husband in preference to her sister. 

In the absence of proof to the. contrary, ev ery 
Hindu marriage is presumed to be in one , of the 
approved forms. ; 

Narayan  Yithal v.. Govind Narayan, I N. 
L. R 154; 'Dawalatrao v. Govindrao, © N. L. B. 13; 


1 Ind. Cas. 248; Manilal Rewadat v. Bai Rewa, 17 B.' 


-758; Tijiarangam w. Lakshuman, 8 B. H: C. R.. 244; 
referred to 

‘Chunilal Praashankar v. Surajram ` 
11 Bom. L. R., 708 at p. 716; 33 B. 433; 3 Ind. Qas. 


-765; Munni v. Umrao Singh, 89 P. R. 1909; 59 P. L. R. 


1909 ; 55 P. W. B. 1909; 1, Ind. Cas. 720; Jagannath 
Prasad Gupta v. Ranjit Singl., 25 O. 354; Ramprasad v. 
Musammat Subu Bai, 4-N.L R 31, at p. 86, followed. 


‘Quaere.—How far a party-is bound by his counsel’s | 


admissions and whether: mistaken admission on -a 
, point of law is a good ground for review? 


Miscellaneous Petition No. 17 of 1909, for, 


review of judgment. in, Second Appeal. No. 


225 of 1908 on the file of J. A. O. -Skinner,, 
Esquire, I.C.S., Additional Judicial Commis- - 
sioner, Central Provinces, dated the 28th .: 


November 1908. 


` Rao, Bahadur R. N. Mudholkar, Advocate, 


for the Applicants. 

Mr, M. R. Dixit, Bar.«at-Law, for the, Non- 
applicants, 

Judg ment.—The plaintiffs-applicants 


are the vendees of Musammat Tai, who trans- . 


Haribhai, 


ferred to them the half shares of her sister Gita . 


incertain fieldsin Berar. The defendant. Dawa- 
latraois Gita’s husband. He is in possession of 
the land in question, and claims to holdit-as her 
heir, The plaintiffs denied in the first Court. 
that Gita had had any share in.the property 
of her father, and alleged that. if she had, 
their vendor Tai was her heirin preference to 
the defendant Dawalatrao. They did not 
deny that Dawalatrao was Gita’s husband, 

or make any statement as to the form of his 
marriage. Issues were framed as to whether 
the shares i In dispute belonged to Gita, and 
whether Tai was her lawful heir, ‘The. first 


/ 


he oia: 
You 


_. , GOVIXD, Y, DAWALAT. 
“Court, thinking ` ‘thé ‘case “governed. by the- 


ruling in- ‘Narayan’ Vithal v. Govind ' Narayan. 
- (1), held that. Gita only took #& life-estate | 


~ with’ survivorship. ‘to’ her co- heiress ` Tai; and 
. decreed the laintiff’s claim. Dawalatrao 
appealed, - “and the’ ‘lower ' appellate ‘Court, 
Baad thè same view; ‘dismissed. ‘the appeal. 
< He came up in second ‘appeal, and the case 
“was argued before me solely on the, questiun 
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that | marriages ‘among z Sudras i in the Bombay 
Presidency and Bétar are in the Asura form; 
though -he admits that in other Provinces there 
may bea presumption i in favour of the Brahma 
form óf marriage even in the case of Sudras. 


| After careful ' ‘considération I. am unable to 


of the applicability” of ‘the roling i in Narayan 


. Vithal ¥-GovindNuragan (1), the plaintiff-re-. 


" ppondente’ learned pleader expressly admitting 
-that ‘the only question to be decided was the 


` nature ‘of the estate taken’ by’. a ‘daughter in, 


Berar, and that. “if, she: took,’ ‘an absolute ona,” 


“his clients -had no. right: I distinguished the 
previous ruling of this Court’ as ‘applying’ to 
“the Gentral Provinces but not to, Berar,, held 


ihata Hindu danghter inheriting. to her father, 


in Berar.takes an absolute estate, and dismissed. 


- the’ -plaintiffs suit, but directed ‘that. each 
party, should bear his own, costs throughout. 
[See Dawwalatrao, ¥. Govindrao (2).] 5 pG 


-The plaintiffs have now. applied for a review) 


of. my | ‘judgment: on: ‘the “ground ‘that’ the, 
‘admission of- their learned ‘pleader | should be, 
regarded as.,an, | “erroneous admission on, ® 


point of law not binding on ‘them; and Masam- - 


_ mat Tai held to` have been: a'nearer heir thai 
Dawalatrao ‘of her’ sister ‘Gita! A" “Jearned 
argument: “has been: ‘addressed ’ ‘to me on the | 
Babjéct ot- -guccession' to stridhan ai ‘to which“ 

it- will suffice to'say that: the’ learned’ counsel" 
jon “both sides dre agreed ‘that if’ ‘the ` marriage , 
“of Dawalatrao and Gita, who admittedly ' left” 


/ no-issue’ WAS: pérformied i in one of thé approved 


forms, heis the preferential heir'to‘ property 
` inherited by’ her from: her ‘father coming" “in 
„after her issue, and-before her parents and: 
“other. relatives; whilst if it was in''the “Asura 
‘form, the sister Tai was probably ‘the prefer-' 
ene ede in accordance with fhe interpre- ' 


l accept ‘his contention. 
“were Bhardaris. 


“in question. 
: different: 


"In that casethe parties 
In'this casethey are Kunbis. 
In’ that’case the question of the form of the 
marriagé had been expressly raised, and pat 
in issue:;and there was evidence both of the 
custom’ of the caste, and of a payment having 
been‘ made ‘by ` way of purchase of the pati- 
cular bride‘in question.’ And it was in weighing 
the value of this evidence that West, J., ex- 
pressed his belief inthe probability of a customi 
of Asura marriage prevailing among Bhan- 
aris, and 'if'it did, being followed in the casé 
' But the present case is very 
There has up to now been no 
allegation as to theform in which Dawalatrao’s 
marriage was actually performed, and what 
the learned Advocate .wants-to be allowed to do 
is “to throw" on- ‘Dawalatrao the burden of 
alleging and proving that it was, in on 
‘approved’ fori’. This he would not, in my 
opinion, have been entitled to do ip second 
appeal, ‘so’ the 6tnission ‘of thé learned pleader, 
‘who 'represented his clients at' the bearing of 
the second appeal, to do so, cannot possibly be 
a ground ‘for review of judgment. 

“The genéral presumption in favour of a 
marriage having been in one of the approved 
forms until ‘the contrary is alleged and proved 
ig ih nccordatice with the maxim omnia praest- 


muntur rite ét' solenniter esse acta donec probetur 
„in contrarium,’ and has been recognized by 


the Bombay High Court’ in a’ recent’ case 
[Ohunilal ` 'Pranshankar v. Surajram Haribhai 
(5) J as well’as by the Chief Court of the 


“ Punjab in Murni v. Umrao Singh (6), by the 


tation placed in ' Manilal, Rewadit ` v. Bat Rewa 


. (3)on the text of- Nilakanthaş which prescribes -` 
that ‘under those ‘ciroumstancés ” stridhan' not : 
“being of those kinds’ for which’ express‘ texts’ 
prescribe: exceptional modés of ‘descent, should 
descend ` as though the woman ib belonged to" 
“wera a male. © °° ih 

But the learned ee for the applicants 


£ 


oye 


asks me to go ‘further;-and to ‘hdld on. thé! 


lad 


- ‘authority ofthe “decision ir 
"“Lakshiman (4) that there isca? presutiption’ 


“(YI NI Tik. 154! (8) BNI te Ind. Cas, 246. 
ITB. “r (48B! H: È Ries? 


w 


“Vijiarangain ` yoe 


1 
Cn 


Calcutta High Court in ‘Jagannath Prasad 
Gupta v. Runjtt Singh (7) and by. this Court 


in Ramprasad v. Musummat Subu Bai (8). In 


the last mentioned case the parties were Brah- 
ming, but in'thé other cases their caste is not 
casted, and from their names Umrao, Singh and 


"Ranjit Singh were certainly not Brahmins and 


- Chunnilal probably not, and in the Bombay 


‘case the presumption | in_favour of the Brahma 


ute Bom. LB . 708 at p. 716; 88 B. 438; 3 Ind. 
Cas. 785. . 

(6) 89 P.R. 1909; 59 P. L. `R. 1909; 55 P. Va "1909; 
- 1 Ind. Cas. 720. La 

(7) 25 0, 854. . 

(8) 4 N. L, R. $1 at p. 86. 
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form is atatédin;thé widest terms as applying 
prima famé to! every marriage under Hindu 
law. Inthis case the plaintiffs wera claiming 
to'‘eject a man, who was in possession of the 
land in question, and claimed to hold it as heir. 
of his wife, who had also been in possession 
of it.’ They didnot dispute that he was Gita’s 
husband, and it was for them to allege and 
prove any facts, which made their vendor a 
préferential heir to Gita under Hindu law, 
and-having failed to do so-in the lower. Courts 
they were not, in,my opinion, entitled to raise 
in second’ appeal what was not a pure question 
of law, but one of mixed law and fact. 

On the view 'I take of the case it is unne- 
cessary to decide how fara party is bound by 
his counsel’s admissions, and whether 4 
mistaken admission on a'point of law is a good 
ground for review of judgment. I may aay, 
however, that such a mistake would, I think, 
in order to constitute a ground of. review, 
certainly have to be a very.gross and obvious 
one.’ The application fails, and is dismissed 


with costs. Coursel’s fee rupees fifteen. 
e Application rejected: 
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NAGPUR JU DICIAL- COMMISSIONER'S 
COURT. 
Sgooxp Orvis Appaat No. 252 OF 1909. 
a September 30, 1909. 
Present:—Nir Bipin Krishna Bees: KT., 


r A. J.C. 
RAGHO AND oraeks—Dsrasoants — 
: APPELLANTS. 
versus 
- BADOO ‘AND OTHERS—<PLAINTIEP3 — 
" RESPONDENTS. x 


[andlor and tenant—Absolute occupancy holding 
belonging to minor—Surrender by guardian—Rule of 
decision—Origin and Nature of the- right—Severanca of 
tenant's connection, effect of. 

: The question whether the BA ‘of an absolate 
oconpancy holding, belonging to a minor, by his 
guardian is valid and binding on the minor and 
operates to put an end’ to the right, must be decided 
according to the same considerations as apply to-the 
acts of a guardian with respect to the ordinary. pro: 
perty of the minor. 

In the case of an absolute occupanoy holding, non- 

cultivation and non-payment of rent for a series of 
years short of the period:of limitation prescribed 
for suits for land and the breaking of of the connec. 
tion with the holding during this period do not 
operate to extinguish the oconpancy right 
~ The title of an absolute-oconpancy tenant and that 
‘of his landlord rest on-the same DRERI; Te a 
grant from the Government. . 
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An absolute-oocnpancy tenant | is treed on all the 
liabilities ordinarily attaching to 2 tonant-right andèr 
the Central Provinces Tenancy Act. - 

Origin and nature of an absolate-ocoapancy tenané 
right examined, 


Appeal against the aves of” ‘the “District 


Judge, Nagpur, reversing the decree- of “the 
Sub-Judge, Nagpur, dated the 29th `- Sep: 
tember, 1908. 

Mr. 
lant. . 
- Mr. Atmar am Bue for the "Respond: 
ents. 

Judgment.—the suit ait of, which 
this second appeal has arisen relates to two 
absolute-ocoupancy fields of one Chimna. He 
dying in 1893, the holding devolved on hig 
two sons, the plaintiffs. They. were both 
minors then, one of them being still a minor, 


Before his death: Chimna had sublet the land ~ 


by a registered ‘deed for 30 years to the first 
defendant. “In 1897,--the plaintiffs’ mother 
‘professing to act on their behalf. as their 
guardian executed a deed of surrender Jin 
favour of the second . defendant, who is the 
landlord, - Thereafter, the second, defendant 
let one of the fields to the first defendant and 
the other to the, third defendant. The suit 
wus to recover the two fields from the pos- 
session of the defendantsxs constituting the 
plaintiffs’ absolute-oceupancy holding. lé 
was instituted within 12 years, of the sur- 
render. It was resisted. on various groun 

of which it is only necessary to mention ae. 
namely, that the'’surrender was a prudent : act, 


Nilkanth Rao Udhoje, for: the: Appel: p 


- 


made under pressure of necessity by the * y 


\ 


plaintiffs’ legal guardian and. bound them’ 
under the Hindu law. The lower appellate 
Oourt has decreed the claim finding that the 
surrender was not, supported by: necessity, 
that in fact-in surrendering the mother made’ 
a wanton sacrifice of the plaintiffs’ rights. The 
defendants, while accepting the finding re- 
garding the character of the transaction, con- 
tend in second appeal’ that the surrender, 


even if in excess bf the mother’s powers as. 


guardian, had the effect of putting an.end to: 


the tenant right by severing the connection ` 


of the tenants with their land. 

The question raised is of. some importance’ 
and its decision necessitates an examination of 
the origin and nature -of..an absolute occu-. 


paucytenant-right. Thecorrespondence which | 


led up to what is known as the Settlement 
Circular, G is printed: at, pp. 439—440 of Mr. 
Nicholls’, Digest of the Cireular Orders of 


if WAS then» ~under’.:contemplation.: 
ryots as" “a class, this Act owas -considered'a 
' gufficient recognition éf‘ their rights and- it 


Voll ¥] 
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the Chief + Commissioner, 1862 — 1877. 


‘shows that’ after: the” ‘Government. had; dex: 
cided. upon conferring ‘proprietary right on’ 


the :malgúzars - of the pre-existing < revenue 
systems, >the. question “wHat- should -be ‘done 
withthe tenants was: “long under’ discussion. 
At that time ‘thet tenanoy’ law. in: force. in 


m neighbouring’ Provinces (Berigal and N. 


3-P.)--was!that ‘contained in Act X of 
1859. Its modification, : especially of seotion 6 
which -provided for- ‘the growth -of a per- 


manent -right of. Occupancy. coupled -with fair 


rent? after’ ‘| 2: years’ continuous occupation, 


was. accordingly made-to apply:'to them. But 


| the’ enquiry disclosed"that-there'-was -by.. no 
| means’: “an inêonsiderable "body ‘of « yola, 
whose’ das6, ` owing ‘to-special’ circumstances 


demanded’ more favourable” consideration. «It 
wast remarked in “one ‘letter from the Chief 
Commissioner that: ‘irrespeotively of: econo. 


| iie “‘Feasons, there: ‘werin the igtate of the 


agricultural : classes ‘in’ these - Provinces many 
moral reasons why, in ‘jistice, the rights of a 
tenant should be: consolidated ` ‘bythe new 


' Settlement which did ‘s0 much’ coc ee 


4 


_ the rights “ofthe landlord.” ‘+ nie 


C Ib.was finally decided -to« confer ‘on the 
Slowing ‘classes’ of ryots'a ‘fixity -of tenure 


We hich? was to'be “absolute” or independènt ` 
f"añy :: future “modification. of Aok X. ‘of | 
/1859 ; ee “ee ee td footy 


(1) Ryots: whose possession ET with 
p -iti something of a BEA ‘cha- 
“.racter. | 

G) ‘Ryots aie had er euch ana 
siee on" their ‘fields’ as to give them 
-u " gpecial claim’ to occupancy right: | 

-, -® “Eyots who were relations of ‘present 
“fet” or: “former’:malguzors:. and. whose 


i NG ‘holding might ` be’. considered to 





‘2° " Jgome extent as“ a substitute sor 8 
 \'ghare in “the alisi right. 
BO ‘Ryots of new: villages who held thoir 


2 fields since:-the ‘village was found- 
cS , “ed, or'whose lands" “were cca 


"from ‘Jangle: = 
(5) Rgjots who- hald' theii felda- “from 
' - g& date antecedent to the: malguszar’s 
“connection “with the - -village-as: “its 
eo! ‘Jaridlord’- o ae tony és © 
- (6) Ryots:. cultivabing. lands ilen 
Fe" devolved: on them ` ‘by. *inheritancé 


‘For the 
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+. ar provided that the possession either 
Hin” a by., themselves or by themsėlves and 
„č their - < , predecessorsyin-title, ‘had 
7) = Jasted continuously for not less, than 
. 20 years., 

: The.order..was conveyed in ‘the form of a 


- Circular ‘addressed .to, the Settlement Com- 


missioner:, known, 88 alrendy stated, ag 
Circular Œ. < 

~ The next questiori that had to be settled 
was ‘the-.procedare to : be adopted to “give” 
effect to the policy embodied in the Circialar. 
Two alternative, modes were suggested, (1) 
Legislation:and ~ (2): ‘issue of an executive 
order. -Just as.in the case of malguzars, so in 


| the’ case of tenants of the.above classes, the 


final decision was -in-favour of the latter 
method. The proprietary right had at the time 
been already conferred on the malgusars, 
though ‘such conferral. had been wade ‘sub- 
ject'to, such -conditions -as ‘the Government 
might .‘héreafter decide upon embodying in 
the wajib-ul-arz.. lt Was accordingly séttled 
that the status created in favour of the above 
Classes .of tenants.was to be secured to them 
by “the insertion of a provision in the wajib- 
ul-arz that the proprietary title of the quon- 
dam malguzar ‘was to- be . subject to this 
subordinate:'' right.- To’ this end 
a supplementary clause’ was added ito the 
village- administration paper detailing the 
rights and’ privileges of these tenants, who 
were -given the name “ absolute- -ocoupancy 
tenant” .and were recorded as such in “the 


‘Bettlement ‘papers: » - 


‘In:the case of-the general body of. tenants, 


their relationship : with the landlord is the 


outcome of: a contract, ‘ express of. implied. 
The tenant is placed in. possession of his land 
by the landlord, -under an express contract, 
or hè occupies land” and pays rent with the 
tacit assent of ‘the landlord. Jn-. either case 
the ‘tenant right’i is a creation of the landlord. 
Itis, moreover, a-personal right which subsists 
BO long as the tenant remåiñs in touch with 


‘his land... It-ceases with the cessation . of the 


‘connection with the land. To this personal right 
BS originating’i in a contract with the *landlord 
‘had © bén added by the Legislature’ certain 
other tights; ‘such as- heritability: within cer- 
tain limits, right tohold-at-a fairirent irres- 


‘pective of the Will of the ‘landlord: and-so on. 


“Bat notwithstanding ` the addition of these 


‘statutory rights, a- -tenant right -cannot. free 


itself from‘its original incidents:as- growing 


Pod 


a 


` 


RAGHU 0. BADOO. 
out of-the basal contract of fqnancy. Tt 15 thas. 


‘that’ seation 35 (4) of the Teasary Ast lay, 


down that non-cultiration going hand in hand 
with non- payment of reat, from whatever 
c3u33 arising, for bw 8132933173 y3 ws, shill . 
extingaish™ the tenant; right, Ib his, accord-, 


~ ingly baen held ia,, this. Court that. where's 


tenant dies leaving a minor heir, the tenancy ` 
ig; lost Efor two comsecative years “nobody, 
takes 1 up the cultivation and pays rant for the 
minor heir... , His ‘minority ;- does not. ayail 


` - him to awe his right if his daties‘az a tanant 


E Settlement. in the sixties. 


4 


aa 


wn yr of L 


are not discharged. Made ay 
‘The case of anabsolute- -eonpansy, ‘tenanbi is, 
however; fondamentally. diferent. It,may,be 
that inthe. majoriby of cases, the tenant où- 
rather his predecessdr-in-title got into“ the. 
land. under one, oË those yearly leases “which. 
it was the ordinary. rale for the. Patel to . 
grant ander- thè ‘Mahratha ‘revenue ‘system. 
But he has not. now to appeal to’sich a: lease. 
in’ support “of, “the origin ., of his present, 
right. < The ,old.order- ceased - and a -new 
stata. of things came into existence withthe 
action’ ‘which’ the 'Govefnrient ‘took at ‘the, 
As shown above, 
the title of -the absolute-occupancy;: tenant 
and that: of/his landlord : rest on the: same 
basis, ‘hatiely;' a grant from the’ Goveriment,. 
In sayjng this. I should not - “be understood to 
dissent from., the view, now well established 
that ‘the -conferral of proprietary right' was 
not equivalent’ to the creation of an altogether 
new , right, - ‘entirely ‘breaking with. the past. 
The ' ‘Tight ` recognised remained, notwith- 
eal ‘the ‘action of the Governjnent, sub- - 


ect ‘to’ all the ` incidents ` ‘attaching-~ to 
under .. the. personal. Jaw Of © “the 
recipient, ‘of the right.” Bab thera ` can 


be ‘no männer of doubt that up to. ‘the 
Settlement. ‘the Government: ‘had iù: rapéaled 
proclamations and orders: declined, to recog- 
nise any private right3: of property. i in land,- 
And, when. the final decision: to confer- pro- 
prietary tight, was arrived at, 1b was declar-. 
ad, in ‘the clearest. terms | that it was a free 
gift, a- creation’? of tae Government. . The 
papera collected i in the Settlement Oode is-~ 
sued; by Sir Richard Temple, place the. whole 
question tbeyond doubt- -or controversy: - It. 
thus: follows ; that s0:far.as. the origin" of 
his- right. ist¢>ncerned, : :an.absolute-ocoupancy: 
tenant -isin a “position to,.claim perfect - Inde- 
pendence. of his landlord, nay more, he can. 


aen aa 
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estate’ subject bo’ the. condition that ia. T@S-, 
pects his-(the ténant’s)’ right as ‘cheated along 
with his‘own ‘right by the sämė- ‘Paramount 
authority; pamely, the’ Crown; in whoti “all. 
righta ‘in land then “residéd “and who, “had 
absolute ° power. to distribute, ond," Regulate, 
them in any manner “thought ‘expedient ` in 
the best interest ‘ of the country, i "Although" 


then the Tenancy Aob” incorporates lees of | 
- late-occupancy “tenattit within its sphérd' of 


operation and classes’ hiin ASA ‘tenant ‘along. . 
with tenants properly . 80: called, yet, in -its 
essence: his right 18 something" quite: -apårt 
from thé ' rights of- tenants ` proper. Mere 


-inoliigion “i in the Act does not ‘subject: him’ to. 


the disabilities’ of tenants apart’ from what’ 

the’ Act specially provides for: The’ argument; 

thérefore, advanced on behalf of tlie appellants, 
that néit-oultivation: and ‘non-payment: of'ront- 
for & series of years Short’ of’ the | prascribed 
périodof: limitation for suite for land and: the, 
breaking off of the connection with the holditig 
daring’ this period; an argument based on tha 
analogy of ordinary and simple occupancy . 
tenants, is of no. force.” Notwithstanding - 
these circumstances the plaintiffs’ right con- 
tinued to exist. ‘and unlezs the surrender was 
a “transaction which bound them under their 
personal law, th OY, woald be entitled to sudéceed ` 
against their Jstatutory. landlord and those 
claiming through him, And -the validity, of 
the’ surrender as operating to put an “end to 
their right must be judged by the; game consi 
derations as apply’ ‘the acts of a guardia 
with respect to ordinary property as laid dow 






~ 


by their Lordships ‘of the Privy Council in the + 


case of Hunoomanper: saud Panday y. Musammat 
Babooes Munraj -Koonweree (1). : And’ asv the 
finding that the surrender not being a prudent 
act’ was in excess of the’ guardian’ 8 qualified 
powera “is not’ challenged, it cannot go ‘operate. 


-as to destroy the absolute ocempanoy. tenant- 


right. © - uuto w 

An examination of the. ‘provisions of th’ 
Tenancy Act lends support to the view, seb. 
forth -above. Although -for ‘convenience - of 
treatment,’as I think, ad absolute- -odsupaney 
tenant is put ‘ander the same heading as s other 
tenants, yet an éxcaption is made in his case 
avherever. any principle-is laid down which is 
inconsistent with: ithe view I- have taken of 
his” tights.” Saction 35, (4) dealing’. with- con- 
structive’ surrender 18, expressly’. ‘made non- 
_ applicable to absolute: “ovapancy ' holdings ` 

(1) OM. L A: 893; 19 W. R. 8h St 


- 
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\ 
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~ purpose: of!-cartying ‘on’ ‘operations “ there! 
, Inconsistent with: the sourse of cultivation i in 
, Which & is engaged’ and . the: profitable „ibò; 
by him of the said-part, and A “resists, ‘and 
_-prévents such entry, ‘not in denial of B’s title, 
` bat. simply. - with ` ‘the object of protecting. 
imself in’ the ‘profitable enjoyment of the 
‘Tand, ‘such conduct. on the. : part ‘of A. would: 
“mot entitle B toa décrea for joint: possession." 
~~ One the -above ‘grounds. I’ Am. unable. to. 
acon the ‘position ‘that the right’ ‘recognised. 
| by seetion' 90 of ‘the ‘Trusts Act-is.an abao- 


a Intely: vested right or a right “which can be, 


enforced: by sn-unconditional: deckae for joint 
, possession, : without any. i c ‘regard. being. 
| paidi" to^” the nature. ; of, ‘the’ property: or: 
the’ defendants: . 'right in: ae ‘Or. the” equities: 
arising in-the casé from ‘the: condact:. of :the. 


' parties. :- Thus'the vile Of law laid ‘down by. 


‘Justice : Holloway , in’ Peddamuthulaty v. 
} Timma’ Reddy - (2)* “and: ‘followed: . since: in’ 


; several cases, that’ mere laches, short- of the- 


period prescribed 2 by” thel statute. ðf 
limitation, is no” bar to the. enforcement: of ‘a’ 


, right absolutely. ested i in the:plaintiff at the 
«date: of: the. suit; cannot be: appliedsin~ its” 


-stricthoss to thè present ‘oage: 
~ In fadt- ‘the: case i is ‘really:not ‘one of läches, 


‘bit ‘Of: acquiascénce athounting to waiver. It. 
is rió ot inerely: one-of~ ‘neglecting, to` enforve a | 
| bldim for ther period: during ‘whith ‘tha:law-- 


, pêrmita: him‘ to:'délay .withoat ‘losing: his’ 
Pht” ‘bat: "Of" gò- “conducting oneself as ‘to 
k ‘cà the belief that it:has been. ‘waived or 
doned. : This distinction between ‘laches | 


a6aniêsegn06 '. is “explained by ‘Lord, 


'sleydale‘in ‘Archbold: v= Scully (8), from 


je jademen! ` T “aro, ken the ‘above : 


Te: Sasiple applying to eases oft this kind 
jas | laid down dy. Sir’-Barnes* Paatock: in 
lay . , Petioléum ‘Company, y. Hurd. (4); 


je doctring of laches 3 in Courts ` of* Equity 


a1 42 


aya ie aa 970. eat E 


+ (8). Mra : a 


(4) L. R 5 P.O. ee. R. 493, 


INDIAN CASES. 


fe an.arbitréry or, a` technical ‘doctrine. ` 
h 


ho 


` 433 


1 r?” 4 ý ere E 
Ana sh pò p ` a tet a 


medy: were afterwards to be asserted, in either 
of these cases,. lapse of.time and delay-are most 


„material. But in-every case, if. an argument 
-against ‘relief, `. which otherwise. would: be 
jast, lis fonnded upon mere delay, that delay,.of, 


course, not-amounting, to's bar by any. statute 


-df limitations, the validity. of that. defence: 


must: be, tried upon principles substantially 
equitable. : “Tivo circumstances, always im- 
portant, in stich cases, are, the length of delay 
and fhe nature of the acts done ‘daring : the 
interval, which: “might affect either party and 
cause A balanos ‘of justice ‘or injastice in 
taking.one-couise or the other, so far as relates 
to the | remedy”. . These ‘principles were 
applied’ by: the -House-of . Lords. in New 
Sombrero Phosphate Company v. Erlanger. (5): 


At page 108 it was-sajd that from the nature 


of the enquiry, it must always be a question 
moré ‘or :less i depending ‘on the ‘degree :of 
diligence which-might reasonably be required, 


, and the degree of change which had occurred, 
-whether:the“balance of justice or ‘injustice 
„wasin. favoar of: granting the relief or 


withholding.it. ‘The law on ‘the ‘subject is 
also.to be.found discussed by Lord Lindley in 
Inve. Sharp (6). ` 

The learned: counsel for’ is respondents 
has drawn attention to cases givenin Lindley 


on. Partnership; 7th : edition, pp. 508—510, 


where’ the question | is.dealt .with. ~ One of 
‘these cases Senhouse v. Ohristian(7); a-report 


_ of which is‘to‘be found in 52 English Réports, 


pp: 387-388, seems to-have a considerable 
‘bearing on the present case: Several persons 
“were lessees of 8 colliery,.and the lease being 
about -to expire, one of them obtained. a re- 
newal of it in-his‘own name. He worked the 
concern for some Years without any help from 
the others.” “When sticcess was assured, these 
‘latter filed a bill against the former to have 
ib: declared that he was a -trustee for them of 
the'new ‘leads and för rendition of adoount of 
the profits‘ since ib came-into operation: The 
pill was dismissed* ` ‘The: principle underlying 
“the ‘decision is-to befound-in the-main cage 
{-Hars:v., Olarké. (8) 1, ‘to which the. report óf 
the above. case is :attached as a foot-note, 
Where there is an elément of uncertainty in 
a property; the-Court requires a përson tö be 
active i in the ‘prosecution of his- righta, and 
& {i} 48 Li J. Oh. 78;.3 App. One 1818. 
1893)’ rt; Í. Oh. 193. | 


$2 E. R.8387. `- 
: 9) 58 KR. R. $85, 
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- E “not tor sleep éver them. Tt: was’ argued. for: . Therefore, ‘mit for: arrears. of rant’ e : 
-> the: plaintiff’ that he had at legal, interest in. gas surviving administratrix to an estate. isnot -bar--- - 


“ 
te = 
AJ 
ha 


t 

the lease, of. which he. could not bè dépri ived.: Pike meen a a ranma of sootigns; 16 ani 1673). ~ 

' ` Ttidi d jot „however, prevail for the reason: ! Khetter Mohan Pal v: Priin‘Kristo; 3 0. W. NE arty “ai. | 
given ‘above. The plaintiff having failed 40" Pe bred ta. * pE ie tpn e Se 

a og share 1 in the'risk of loss, could ‘not folsin to. è ; Appeal from the daea of the’ Bub- Judgè | | 

- > ~ share in the ‘profit, when it was assured.” - |” of: Khulna, dated August 26; 1907,- -affirrcing J | 

Ke Lo - Inthe present 0ase, according’ fo thé do- “ that of the: Bie ana of that ‘place’. peau rhe a 

os fondant, 1 money. had’ been apent ` in. securing ' March 11,1907. e fof bee d 


| 
‘tha surrender. ` Over and above this, it ‘was - «. Babu Nogendra. Naik a for “the. Ab : a] 
immediately. followed by what proved ‘an: pellant, ` a ae ed 
> “*- expensive and troublesome litigation. It had ~ - Babu NG randha “Kumar. oe dor. ‘the Re: a oe 
: to be sticcessfully carried’ through, before “a - spondent: ~^ «s: < 
om oléar title could Ke had.” The defendants had ` Judgment.—This is- W “suit brocghé-. 
x an-andoubtéd right’to-ogll ajon‘the’ plaintiff by the plhintiff to recover arrears’. of rents 
to sharé inthe barden 'ahd ‘the risk,- which: and césses: ; “Ths plaintiff ‘des asthe. surviv- 
A the acquisition involved and `’ brought in. its | ing. administratrix'to’ the ‘estate ` of: heft son ` 
$ “train,. ` He failed to'respond' and waited until: Arman’ San§.-dedeased; Aand ` the’ “point” shat 
i what Wis, 8 speculatiori “bacame à` certainty. « has beenhargied® béfore” mein this: ‘appeal 
“fo He gave no time, no ‘trouble ahd-no’contribu- : is whether!the suit is: ‘barred: by virtue af the 
a - tion to the 6 expenses “for | bhre. yènta and at” provisións of sections’15*and.16 of the Bengal | 
Ta . the end ` “of this parod cathe ‘to claim™the Tenancy Act. ' ‘Béth the ‘Howér" ‘Courts ‘have . 
` bétiefié-of, an “undertaking, ` which. ‘had: been: held that, as the plaintiff! Claimed-rent - not -as 
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— carried on ‘without any help.bfany kind from’ heireds , of, Moliaitied nan. Shah ' but ` AS 
im. TE ib had turned’ ‘oat ill: dnd ' the heirs* administratrix this esta it? was not neek- * 
5 “had "Beer, pat in possession | in ` deféasutice™ of- sary. to comply with the ‘provisions ‘of. taese - |. 


- ° the surrender, the deféndants could -not have « sections; and in’ so finding | it appears’ to: | mə =) 

ag TE fixed the plaintiff. -with. the responsibilities’ of - that. the jvdgments `“ “of. ‘those’ ‘Courts, are’: 

a Co-owner, ‘There was’ no "mutuality ab all’ correct... . The words, used in ‘sections. 15: and ey 

; . -inthe relations ‘of the parties: | “THe-defen-« 16 :do' not appear to me to refer to the-casa.of ` a 

dants would have lost the’ thoriéy; which’ they representation but'to: thè, cases ‘of benef cial a a 

say, they; had spent, in theracatrisibion as also' succession, . That’ this is “so, would ` a pear’ o; 

‘the. expenses: “of. the litigation-with thie’ heirs. - to be shown alko by the definition | ‘oF | on 

; hese | do, not think it- would be equitable in ithe ‘cession’ in the Act as including , inter” ee 
= cirounigtandss to to ‘permit, the plait nti “now to and testamentary ‘succession, wand, by: ‘thd 
i a enforce his ° ‘right. “tinder” section '90“ of the- cumstance that .one:does not, /speak,.of au 





- Trasts. Ast fe N ee Ba Se onan the. case,of; ; Yepresentation, - -and I 
o The, soca pal is ‘dismiaged with ‘costa. by a passage in the judgment in ithe ca 
i > aS Pi a Appeal dismissed. st Khettêr “Mohan; Pal y. Pran; Krisis Ki 
S E oe fee Oar ee a AMI) wheres the learned’ Judges: BAY: 
oe boat eed Paste oc meh ee a LA the: duty ‘of the persons ;, succeeding <b 
: ` ne ie SE EA DS AP ABER ange ica a Bi heritance to: a permanent. tenure, ‘to: notif 
Le, GANOUTEA. HIGH. COURT. - a ‘succession: ” o, There: may Or, mayung 
TT Bedono “OrviiA bêna No: 2499. or 1907..  Teasonlao far.as thes policy is concarnec | 
a aa ka Ds n ry.2,-1910.074.- *. 4 - distinguishing ‘thes case +. of; ‘9, -representeti: 
Tea „uie Presó “My! Jastiod. Woodroffe... - - ‘from that of persons succeeding, aR benefer 
~ BIPRO DAS KHASNAVIS—~-Daranpant—— | Ties, but allthat Ihave, ;to detérmine~ ‘iz th 
ae et ae oe Myo SABPEBDANT © Lory ot. r meaning of the term - used. `~ Farther, ‘it. 
A vise TERS t Tegaratg Toa or >. been pointed out.to, me by;the learned. Pleads; 


— PACHI BIBI=Piimrur—Rusronpunr. > who, appears for ‘the - respondent that. the 
: _ Bengal. pak Ms Act-( VII ‘0f1886), 88, 3,(18), 15, 16 | appellant ig not in a position ‘to ‘raise: ‘this 


i —“Succesion'— nS wit - by | "adminis: 
- “trator: aot. barred ee TE . question -at ali. because: ‘the respondent was’ 


“Ls Bections. 15 and 16 of the Bebgal’ tendhoy’ Aot dò in.possession. oÈ the; ‘tenure, ‘when: the ;apel= 
- _. not refer to the casé ‘of representation’ but to that‘ of lant parobasd sthe-raiyat’ inforor and; the : 
ay ` beneficial euocesrion. - ay 30. W. Ñ. 8718-7? E S 
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PONNATYA 0 V. PALANTAPPA OHBTTY, | 


appellant. was,. therefore, inducted into pos: 
kession:! by the respondent and; he cannot be. 


ground that the. respondent has failed in 
` doing something . which,” he alleged, thé 


spondent’s, superior, ‘landlord. . - The result ~ 
is that ah appeal ‘must: be dismissed. with | 
costa, 
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| Appeal dismissed. 
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upra E AEA 
a. MADRAS: HIGH: cour, ’ se 
REGONE Orvit: Arp; No. 198 oF 4908. 
-= | October 14; 1909.2. st 
*sesent: —Mr. Justice Sankaran Nair and. 
NG Mr.. Justice: Abdur; Rahim. 
YP. S: PONNAYYA-— APPRèLANT | 
a =s q VETEUS. 
(4 “PALANIAPPA CHETTY AND. 
OTHERS- RESPONDENTS., ; 
able Instrument Suit on a hundi Handi 


in the name. ‘of 4 third “party” ‘for collection—- ` 
rder to suton hundi a re-éndorsament 


= 
* 


"hs i WALD p 
dant- de. B, ad, iw tiyour of Plaintif.. 
endorsed iti in favour of & thi party for | 

, The ‘amount. not having “been collected,’ 
n'the -hundi which,’ ‘however, was not 


0 
a A the endorsee = Held, that plaintif had | 
htss i : "'aintain the suit as, the endorsement was 4 
ti for a specific purpose 
uP ya 4 Chetty v. “Alagapps ` Chetty, 3 a 44l; 
/ er followed: i 


` 
wo 
» 


' 4 ypeal’ against the a ot e 


KETS 


T of Madara in A: 8. No. 2498 of. 


reepsonted against the decree of the . 
eng. ato Judge of Y adara (East) in O. Be 
D 1904. = 
Damigks Suit to ‘recover: Rs. 2, 981- 4.0, 
| li GO) whereof was due on & kundi drawn 
Pett defendant in plaintiff's favour. . Defen- 
2 ripit pleaded inéér alia'that plaintiff was noft- 
Ond titled io“ maintdin ‘this suit’ as the- kundi. 
15 as ‘endorsed and there was no 2o ae ae 
E “rent by" that firm in favour of plaintiff, . - 
pe The 4th- iggue:related té-this ples. 
‘'On this issa the popes J ndge found. 


as follows: ake f 


Ee 


Dd 


“Ist dofénfant, contends. that. plaintiffs are’ 


nof entitled to claim, the amount: on ‘Hxhibit 


IB as the: ‘game- “was -endorsed ' to another _ 


firm, and as there i is ‘no.re-eidoraement by that 
firm.’ ox tha ‘plaintiff’ s side 
| tended that bý ‘thé endorsement” “no ‘property < 


pd 
- 
be 


Daa 


heard ' ih those ‘circumstances -tot take” an ' 
òbjeçtion. to the respondent’s suit on, the 


law -required him to. do, as regards the re-., 


#4 


2 


it. is © con- |. 
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r , 4 
wag conveyed, that the gidrah was on 
for, purposes | of: “collaction, as was Elai 
in ‘the covering letter, > Exhibit AS’ gent with 
the hundi, that, this i is also in accordance with 
' the ‘usage “prevailing ` among ` N atukotai 
Chettis and: that the document being in ati 
oriental, language all the” ‘provisions of the 
- Negotiable . Instruments Act do not apply. 
“The hundi, Exhibit B, is in “Tamil language 
and the evidence of plaintiff’ witnesses clearly 
establishes the - “ngage. alleged on plaintiff's 
, side. They proye that in cases where ‘a hundi 
‘is ‘sont, with a blank endorsement only for the 
purposes of collecting’ the amount, a covering 
letter, i ig invariably sent to the holder to cash 
: and. credit the amount to endorser, and such 
7 letter, Exhibit: cA, was sent in this case. The 
agent. cof, the rm ab Rangoon, to whom it “was 
. sent produced it and he disclaims interest. 
, ‘The witnesses swear also that when the hundi 
. is not honored, it is returned to the sender 
: without any - ‘pe-endorsement. “Section 50 of 
. the N egotiable Instruments ‘Act, on which lst 
defendant's objection i 15 ; based, does not apply 
i to such instrument. ` ‘Section 1 ‘of the. Aot 


b 17, 


- 


o> clearly. declares, that the Aot does not affect 


any.. local usage relating toany instrument in 
an; oriental language.” 

“TE may. | also be stated that the sake nk 
of the endorsement may be denoted by a slip 
attached. to the. instrument under 800% 
tion 15, and -Exhibit À may “be treated as 
, such & slip. The Tundi and the letter A show 
; that-the person to whom it was sent was only 
constituted -An ‘agent to. -collect the amount. 
I find that plaintiffs, are. ‘the ‘holders in ‘due 
ae and as such are entitled to regover.” = ' 

‘Qn appeal -the District Judge confirmed 


4 this finding.. “The following is the portion of 


his judgment relating thereto: — 


“A point of law is.also raised, that eae 

_ tiffs, having endorsed the kunds, have lost the 
property as it' has not been -re-endorsed. Sec- 
tion.50 of the Negotiable: Ingtraments Act .is 
subject to. section 46 as to, conditional delivery 
and as, between the-payes (plaintiffs) and the 
‘maker (defendant) it may be shown that the 
delivery was for a -special: purpose only and 
‘not for the purpose ‘oftransferring absolutely 
the property therein., Plaintiffs and the 
‘endorsee both .swear that the hundi was only 
' transferred for collection and the endorsee 
(P: W. 6)-sweara that he has.no property in 
-the Arends, ` A -coyering letter cannot be | 
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` 
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KuISHNA v. EMPEROR, 


À þroŭght within the words of, sedtion 15, ‘bab 
there. 3B mo ‘need. to, have recourse to that 
pection,” as 
| Deféndant “preferred ine. second appeal to 
the High Court.” 

J udg ment.—The plaintiff i ig 6atitled 

0 gue. See Subramanian Ohetty Y. Alagappa 
Chetty (1). The second appeal.. is ` dismissed 
with costs. 


l - Appeal dismissed, 
Op GAM. LA 
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ee MADRAS: HIGH GOURT. - - 
- ORIMINAL Revision Cass No; 220 oF 1909. 
(ORIMINAL Revision. PETITION No. 159 ' 
OF 1909) Mb 
; AND” l 
- CRIMINAL Arrais Nos. 272 to 274, oF e 1909. 
‘October 19, 1909. 
` Present : :—Mr: J a Munro and ” 
Mr. Justice Abdur Rahim; A 
In ApphatNo. 272 7) ve. 2 oa 
"KRISHNA DOSS VITAL poss— i 
APPELLANT =~ Ws 
a In Appnsi No. 273 9 1° 
: GIRDAR ko a DOSS— 
: i APPELLANT -> | 
TIK Appian No. 274 -> 
GovINDA DOSS CHATTURBÚJ À Doss 
: SS APPRLLART’ 
> Of “Oarinkar REVISIÓN Oase No: 220 
x A or’1909 
“ PURUSHOTHAM MALJL--Pinmonn. 
“| versus! ” 


EMPEROR—Oprosiis Pray J 
- Oriminal Procédure Code( Act V ‘of 1898); 88.1233, 289 
Distinct’ ofênces—Joint ‘trial——Defamatory , resolutions 
—Transmiasston of resolutions toa newspaper-—Concert. 
Where aconsed No. 1 to 3 who were charged with 
g and publishing resolutions, defamatory 
of the complainant,.were tried jointly with the 4th 
` acoused who was charged with- transmitting the re- 
solutions to'a newspaper : 
' Held; that in the absencé of u concert between 
all the accused their joint trial was illegal as the offen- 
ces committed by accused Nos. 1 to 3 and the offence 
committed by the 4th accused were not committed 
in the same transaction within the meaning of seo- 
_ tion 289, Oriminal Procedure Code. 
\ Subrahmanyya Aiyar v. Emperor, 25 M. 61,-applied. 
_' Appeals, under section 411 of the Criminal 
Procedure Code, against the conviction and 
sentence by- thé Chief Presidency Magis- 
trate, “Madras, in C. ©. No. 27292 of 1906. 


‘ [Petition under sections 435 and 439 of 
_ the Criminal Procedure Code, praying the 


nN te ote — mwa ee aan aman 
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accused Nos. 1, 2 and 3 and the 4th a 


” committed by .the accused Nos. 1, 


- 


Chief e o o 0, or 
27292 of 1906.) “Se ee 

. Messrs. ii. Sadagopachart” and 5. -Ge . 
sama Ohetty, for the Appellants i in, No, As, 

Messrs. T. Richmond. and J. O. Adam, p ` 
structed by Messrs. Short and Bewes and i 
T, Ananthachari, for the Appellants 
No. 278. 

Messrs. K., Srinivasa Iyangar, and H 
Krishaswami Aiyar, for the Appellant 
No. 274, 

Mr. &. Gurusawme Ohetti, for the Petition, 
in Revision Case No. 220.. an 

"The Crown Prosecutor (Mr. Nugent Grant)? | 
and Mr. A.S, Oowdell' Contra. 

‘Judgment.-The charge ` aga” 
accused Nos. 1,2 and°3 is that they p 
certain resolutions defamatory’ of the 
plainant and published those’ resol 
The charge against , the “4th accused, 
he transmitted- ‘the resolutions - to aj . 
paper. in Bombay.- - ‘The .charges | 





were tried: togethér, ‘and | objection, isl 
that the trial was illegal because the o 


38, and the offence committed "by 
Ath, accused . were not committed | 
the ‘same transaction within the meanin 
section 239, Criminal Procedure Code. A 
think the objection j is well-founded. | 
The Crown, Prosecutor has. not- been alr 


to refer us to any evidence sufficient.to shots 


that the offences- were - - committed. in thé, 
same transaction. All-that is shown he 


Ath accused was a clerk-in the - ‘Service, of one x 





of.the parties to the resolutions who had died. a 


before the complaint in this case was pati in. 
There is nothing to show that accused Nos; ‘ly PA 


and 3 instigated - ‘the 4th -accused to- write . 


the letter to the paperin Bombay,‘ of which 
he was a reporter, or that. they:.knew any- 
thing about the matter until-the newspaper 
appeared, or that the accused Nos. 1, 2 and 3. 


and the 4th accused had any- common pur- 


pose. . Section 239 not-being applicable and 
sections 234, 235 and 236 not being in.point, 
section 233, Criminal Procedure Code, pro- 
hibits the joint trial.. of aécused Nor. 1; 2 
and 3 along ‘with.the 4th- accused. The prin- 


‘ciple of the decision: : in: Subrahmania Ayyar. 


v. Emperor (1),:appliés to .the <presént,, case.- 


i 
b 


On the Ground, therefore, thatthe. trial WAR, ; 


(1) 26 M ; 
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Tol v] 
GANGAMMA Vi, BOMMAKKA, 4 


illegal, we set aside the - convictions, Gon: 
siderin, ‘the natare ‘of the case’ “and thé ‘fact 
that the accused Rave: already: been; harassed 


for Qh y yéars, wa ‘do not, think wê, should order 


ə ve-trial, “We, therefore ‘acquit the agoused- ong. in t 

A ; perpe bility. 
and “ditect ‘that? ‘the’ Anés, if paid, be. ře- 
furned. | * 


tf Me aan. CE oe Coriviction ‘dished. 5 


ae J at 


a ee Kg mo | 

ae "MADRAS HIGH. CouRT. a ae 
a Secon Orvit, APPBAL No. 601 or 1907. 

ae i ‘November 1,.1909.. g% y x r 


|| wit a7 y 
PA KAN. Gin Ralph “Benson, Offg. ., 
Chief Jústice and Mr. Justice: ‘Krishnasyami 
Aiyar:.: Bin ROE haces ea 
ss GANGAMMA AND, ANGEN GA Aben ANji - 
, versug. : 7 
“BOMMAKKA alias: OHANDRAVATE AND, 
a OTHERS— RESPONDENTS. ; 
ft Landlord: and Tenani—Mulgeni tenant's right “to 
fees down trees in ewutence' a at ‘of leasé—Tranéfer 
of Property Act (1Y of*41882), 8.108, “clauses: (a) and 
© “(h)—Difference. between’ i aaa. and an occupancy . 
tenant. v 
As, M eni ‘tenant a. “pdt'-rentitled” to cut ‘down 
trees on’ the holding whioh were in: ‘existence’ at the 
time of the grant‘of the’ ledae: ~-o Lng yut eny 
'« Sharoda}Soondari Debia. rv Forge Shaik, 10-W.R.- 419, 
diating dished. ~ ee Sa 
4 The” Transfer of Property Ase hak no application 
if the: lease is agrioultural; būt" the: prohibition!‘ to 
cut: ‘trées-is baged’on the analogy of section 108 7108 
| the/Act, which, can ‘be Niet upon in. ‘decidmg. the 
question. oj. ys, ' 
| Vasudeqan Kambudripad v. Valia “Ohaiu akan, 
34 3. “AT att p. 56, referredto; | a 
{The casé of an ocoppancy tenant distinguished. .. 4 
e Second"Appesl against the decree » af sthe 
District” Court’ of South Canara ': in A.-S, 
No. 179-0f: 1906; presented’ against:the, decree 
of ' Klip Diktriok -  Munsif. -of Udipi .in O. S. 
No: ‘82 of 1905: - ee ae E 
n udg mentit question is, whether . 
S milgeni tenant is ‘entitled to cut down trees 


rst ie F 


‘ii’ éxistence ‘at the time ofthe grant. of the 
Teasa.” ‘Ther i is no -6vidence worth. the name 
- -ofany locat“ úbage. Fhe: District’, Manual . 
‘(gee Volume I, page 130) throws: ;no, light on 
the matter. : If “the x, lease’ 116. Agricultural, 

‘Chapter V of the: Transfer. . of ‘Property Act . 






Has no’ „application. n ' But we “think we arg 


entitled “to rely-updn the analogy. of the. Act. 


“Bee Vasudevan Nambudripad ; y. Valid Ohathu- > 


Achan (1); Clause a)of ‘section -108 pro- 
‘Wibits:-.e §  lesgeo ~ from: v felling... timber .and 


- -élause (A). authorises the:leasee to-remove ‘all, 


SANA. balsa We er = REEE. es = 


r 
w ce A 


wa + | si n j ‘ i Pr . 
INDIAN Da i 437. 


: damages, -,: 


E nehck, = w 
tie shiek. he- aa aiiaskedt to: tho earth, 
provided - -hé ` leaves - -the property in. the 
ataté in which hé “received; it. ' Lease is 
defined by section 105, of the Act to include 
‘it follows from, the fore- 
going provisions that the defendants ‘had mo 
authority to out down the jack trees which, 
are both timber and- fruit trees. “Cutting 
down, destroying’ ‘or tapping all trees which. 
ATO, timber either by the.general law ‘or ‘by 
the. particular custom of, the -eountry, -is 
waste.” See Woodfall’s Law of Landlord 
and Tenant, 1@bh Edition, p. 660. The 
plaintiffs are, therefore, ` ‘entitled to recover. 

Té has, es been argued ` on the’ 
authority, of `. Sharoda. Soondart - Debia , ye 
Gonee` Shaik (2) that the above-view is 
érroneous. The ‘decision i in that case proceed-' 
ed on, the ground, that the, lessor, referred to: 
had no. reversionary ‘interest in the-land or. 
in the trées. which were growing on it. That 
decision, in our-opinion, has no "application" 
The question has been, discussed in several’ 
| gases, whether an eccupancy tenant hag or. 
has not any right to the trees on the holding. 
and whether . ‘he “is ‘entitled to cut 
them, and -; - different- viows.. have been! 
entertained. Podda Goddappa v. Maharajah, 
of Vizianagaram (8); Goluck Rang-and-. others 
Ysy, Naboo: Sandares,: ‘Dosses‘ 4) -and Deokr 
Nandan v: Dhian Singh. (9)... But/ an oceusr 
pancy tenant is not a. leases, ‘ and -whatever 
‘rule of law may be:: applied with referénce; 
to thé rights,of an, occupancy tenant to: ‘the. 
trees on his. holding. iț has no necessary appli-, 
cation to the case.; of. a 168866 for 8 term or in 
perpetuity. ‘There ig no question, of i injury to 
the reversion in the former case which is one 
of dividéd-ownership. ‘The second appeal is 
"dis missed with, costs. eae aaa n: 

ne . , Appeal diamisoed- 
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(2) 10 Wi R: 419. ~~ 
DTR MANG 25. 
pe 21 W. R. 844 at p. 848. ai note . 
suicides Sa ase ay Me ge 


i >» rj = a M As 


t r A t er Pw y to. 
m Lo had 


è 

~ at 
my. 

iw 


tarn 


~ 


; “INDIAN OASHS. - [1910 
GOPISHTTI NABAYANASAWMY NAIDU Y. KOLAOHINA VENKATAPPAYA, = #LAMATHAN v. ‘EMPEROR. ; | 


on Š ‘MADRAS HIGH COURT. ` 
Saconp Crm Appears Nos. 10 to 15 or 1907. 


“ October 20, 1909. 


Present :—Sir Ralph Benson, Og. ` 
” Chief J ustice and Mr. Justice Krishna- 


swami Aiyar. 


Sopen NARAYAN! ASAWMY NAIDU- 
GARU, RECRIVER, NIDADAVOLE 


š 


stata —A PPELLANT 
versus 


- KOLACHINA VENKATAPPAYA and 


' Madras ‘Local Boards Act (V of 1884), 88, 13, T4— mont, The landholder is given the right by 


OTHmES—ResPoNDENTS. 


Madras Rent Hecovery Act (VIII of 1865), 8. T— 
Olam by landholder for a' movety of local cess paid, 
tp «Government-——Whether -enforceable without em- 
change of patte and muchalikas—Second Appeal. 

: A landholder is entitled to claim from his 
tenant a moiety’ of the local cess paid by him.to 

>» Government under section 78 of the Madras Local 
_. Boards. Act even if there. was no exchange of patias 
and muchalika ; aa required by | section .7 of the Madras 
Rent Recovery Act. 

“Where 8 landlord claimed from his tenant Bs: 4-6-6 
as a moiety of such ‘ceas and -the - lower . Courts 
dismissed the olaim.on the ground that the 

- guit, being in contravention of ‘the provisions of 
section 7 ofthe Rent Hooovery Act, was not main- 


_tainable: 


Held, that no second appeal ay to iie ‘High Court, 


from uch @ decision. 


Zêmindar of Tarla vi Iatcha, 18 M. L, J. 211, 


referred to and followed. 
“ Second appeals against the demas of the 
Subordinate ‘Judge’s Court of Kistna at 
5 Ellore in`Appeal Suit Nos. 291 “to. 296 of 
1905, presented : against’ the decrees of the 
Court of thé District Munsif of Ellore in Ori. 
` ginal Suits No. 875; 374, ‘372, 378, 373 and 
„376 of 1904 respectively. ~ 
Facts. —Claim: by the “Reveiyer of the 


Nidadavole Estate for Rs. 4-6: 6, being the ` 


. amount of the local cess paid to Govern- 
ment ‘under section 73 ‘of the. Local Boards’ 


Act. 


. Defendatits, tenants, pleaded inio alia, 
that as there,was no exchange of pattas and 
muchalikas between thé parties as required by ` 
section 7 of the Rent “Recovery Act the suit 

5 was not maintainable. - 

The District Mansif upheld the defendant's 
‘objection and dismissed the suit. On ap- . 
peal, the Subordinate Judge confirméd the 
Maunsif’s decree. His reasons for so doing 

“The suit cess, when collected, 
_ goes to` ‘plaintiff and not. to Government 
and in the Rent Act that which-is payable © 
to the landholder is called ‘rent, while the ` 
sum due to Government is called revenue, 


_ were : 


cee ee 


~ 


“A olain for the ‘suit cess 18 hot, ‘therefore, 
maintainable unless the provisions ‘of gece. 
tion 7 of the Rent Act (read with seotion 4: of 
the Act) have been complied with.” ` 
Plaintif preferred a second, appeal , to the 
High Court. ' ! 
Mr. 0. R. Tiruvenkatachariar, for „the Ap- 
poat ek , 
r. 8. Swaminadhan, for the Respondents. 
5 udgment.—T he amount sued for 
ig ‘not & -COSS payable tothe plaintiffs. If it 
is a cess at all it 4a one payable to’ Govern- 


statute to recover a share , from. the tenant, 
along with the rent. 

“Following the denia in imna of 
Tarla v. Latchia - (1), we think there is no 
second appeal. Fhe appeals are dismissed 
with costs. 
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OREN A 
MADRAS HIGH COURT. a 
CRIMINAL Revision Cash No.’498 of 1909. .. - 
CRIMINAL REVISION PELETION No. 374 Or”. 
1909. `- 
ees January 7, 1910. 
Prank —Sir Ralph Beacon, Judge, and , 
: Mr: Justice Abdur Rahim. 
wa ELAMATHAN—Acotssp— — 
. -PETITIONER |, 
DETEUS 
| EMPEROR —Opposrrp Party. 
Criminal Procedure Code (Act V of 1898); a. 103-6 
Search lsst—Evidence— Whether search: list the - only 
emdence of sis contents. 
` The ‘contents of a search list need ibe ‘be proved 
‘by thesearch list alone. Hxternal evidence of its con- 
tonts i is admissible. 
` Abdul Khads v. Guran Humpe, Weir’s ‘Criminal i 
Rulings, 4th Edition, Volume IJ, p. 516, not followed.. 
- The Publit Prosecutor vi Sarabis Chennaya, Weir’ 8 5 
VAE i Rulings, 4th Edition, Volume II, P 716, fol- i 
owe 
Petition, under sections 435 and 439 of the | 
-Criminal Procedure Code, praying the High 
Court to revise the judgment of the- Bub: 
Divisional Magistrate of Madura Division in 
Criminal Appeal No. 59 of 1909, -confirming'” 
the conviction of, and sentence passed’ on, the’ 
àcoused by the aéoond Class Magistrate of 
Madura Talug in O. C. No. 376 of: 1909 on’ 
‘His file. < so 
, Mr. K. Narain Row, for the- Petitioner. : 
" The Public Prosecutor (Mz. ‘0. F. Napier): 
Contra. ‘ jae 
Order.—The petitioner's pleader - e ii 





4 
ee óo: JV] 
-ABUL KASIN KHAN V. JAGGU SINGH, 


“Londa thal: thes achrch: list is, the‘ only, eyi-: 
; déd ` ‘dintasible ag to- the matters “dealt 
a withe erein, “and ` relies’ ‘on ' the ‘case “of. ` 
“Abdul: Khadir- aN *Queen- Empress ` (1). 
We. are unable. ta accept, “that ‘ruling’ 
ag correvt: -If it were.adopted. ‘it “would lead 
‘~ to resnits. prejudicial to: the proper trial of 
accuse : persons. ` And :we observe: that a 
' direct] contrary view was taken in the ‘case ‘of 
-, Phe ‘Pu lic’ Prosecutor. Sarabu. Ohannaya (2). 


~ ew ee 
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miss th Pa os 

Se " ee Petition’ dismissäd. - 
MAERED A:i it’s Cr, Rolides: ‘Ath Bd Vol II; ps 515; 

< (2) wW o Cr. Bangs .4th Bd. Vol. ‘TT, p. 778. < 4 
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- We. | ink, this] latter view ‘is cortect.” We 
__ do not ink: the sentence excessive... We dis- 
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| j OUD: JUDI? TAL COMMISSIONER'S 
Ea -!COURT../ > 


Po “Se ND. Orn A pea: Nos 470g 1909, J 
A RSR date » November, 17; 1909: Goa 


resent: —Mr.. Chamier; J. Č., and” Ni 
a > Mr. -Evans; A.J. CO. 

4 ABI D KASIN KHAN AND ANOTHER— ` 
F at nd 7 APPELEANTS = | unio 
NA Pan way. 
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- Applioab lity —-Test- Different é éateses of action. E 

; 4 In 1908 the plaintiffs instituted, a suit in which 

; {they prayed for-a déclaration tò.the' effect that the - 
defendants” had ‘no~-right in certain land beyond , 
ot that of- ordinary tenants. . This’ suit «was. dismissed 
on the “ground. that the plaintiffs ought to have sued, — 
for possession, as they: were not entitled to claim 
‘merely’ ‘declaratory ‘relief. “Upon ‘this they insti- 
`~ tuted “a suit for possession. The facta constituting 
i ‘the: plaintiffs” | title as well.as the. title . asserted “by 





. the ‘two causes of action, as stated in the two; plaints, 
‘ were essentially’ different: ‘It was contended tor 
“ defendants that’ as. the.canse.of action for the second 
-- -cauitwwas-int existénce-:when- the first suit was insti- : 
if tuted. it should .have-been put forward then: _. , 
E Held, overruling thé defendants’ contention, that ` 
= thé sodon anit was Tot barred, by: section 43; Oivil 
$ Proosdure Odde, “inasmuch’as the.test for the ap- 
~ -plicgbility of-thé-seotion is -not whether -at the date 
_ of the previons suit the carae of. action “for, the ` 
i ,, Second. suibexisted and” it “might c or ought to have 
beet alleged; but ‘whether the-caiiség of action alleged 
:? in the plaints 77 Tin.bhé ki cases are one and the same 
“or are distinct. i 
' . Partab,, Narain, yngi" v. ueammat Baia Pad 
Sop 0.178 ; Muhammad Asghar Y. -Amjad Ali, 8 0. 
- 389; Badi Bisal y. “Masammat Lalta Kos, 10 Q. 0. w 


' Nathu valad Pandu v. Buthu valad Bhika, 18 <B. 5375 


rreterred. tosi ay. ae Mr, arih ony i E 3 i: a 


-ibia dasih, a Ti 


-~ ttg ts 


+ them "ini boti cases were exactly. the same, although - 


439 
t oal against the’ déoree ‘of aes Kalt 
Charan Bose, O fficiating Subdrdinate Judge of 
’ Fyzabad, dated, 20thNovember, : 1908, uphold- 
ing the decree of M.’ Siraj-ud- din, Munsif, 
Akbarpur, ‘dated 20th ` July, 1903. 
MEF. Bomanji, for the Appellants. 
< Mr; 4. P; Bon, “for the Respondents. ` 
> Judgment. 
Chathier” ‘Si. C.—In this appeal the only 
question foe ‘decision-- -is Whether the suit 
of the plaintiffs is barred by section 43 of 
the Code of Civil: Procédure, - 1882. The 
facts are that i in August, 1906, the plaintiffs 
instituted:a, saik in which they prayed for a 
declaration to-the-effect that the -defendants 
had no. right i incertain land’ beyond that of 
_ ordinary” tenants.’ In their plaint in that 
~ case they sot out that the land lay-ina village 
' belonging to. them; that .at the -recent 
settlement - it -had : heen: recorded as“ béing 
“An the possession of other persons who were 
;. ‘tenants of the plaintiffs. that when the defen: 
-dants -came;-to know of the- entries made 
_ ‘by the settlement authorities-they dispossessed 
“the plaintiffs’ tenants and ‘themselves entered 
into possession; that the plaintiffs théreafter 
treated: the defendants as their tenants, issu- 
ing, notices. of-ejectment against them ‘and 
suing them’ for rent as tenants ; that in May 
_ 1904 the Commissioner of Fyzabad held that 
” the defendants. “rad rights superior ~ to those 
Cof ordinary , . tenants. ‘Hence the plaintiff 
had been éompelled, to bring | a suit for 
declaratory: relief, That uit was dismissed 
“by a Munsif and his’ decision was confirmed 
61 appeal by. the District Judie of. Fyzabad 
and on second appeal. by my learned-colleague: 
TAM thrée Odurts agreed im holding that -on` 
‘the “facts - stated . in the plaint the 
plaintiffs ought’ to have sued for possession 
and were not entitled. to claim merely 
_declaratory relief. -The _ plaintiffs then'“in- 
stituted the“ present | guit.” “In: the plaint they 
“ay that the land in question lies i in a village 
„Which belongs to thém; that by mistake of the 
settlement aiithorities the land was in 1899 
recorded-as being in the possession _of ‘the 
` defendants’: and that thereupon the defen- 
darits dispossessed certain persons who were 
‘in possession -ag ‘the plaintiffs’ tenanta.’ ‘On 
- these allegations _ the plaintiffs claim a 
| decree for t possession and mesné profits. “The 
' officiating Munsif dismissed the suit as barred 
“by section 43 of the; Code of Civil Procedate, 
1832, “and. his. decision was ‘confirmed ’ “on 


ee | 
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‘appeal by the officiatirg- Subordinate Judge, - 


“Fysabad. | Hence this- appeal. The Courts. 
below seem to have. relied upon the decisions - 
of this Court in the ‘cases of Partah Narain 
Singh v: Musammat Sarju Des (1); Muham- 
mad Asghar v Amjad Ali (2) and Badri Bisal 
ve Musammat Lalta Koer(8). In all those cases 
it was held that the plaintiffs’ suit was barred 
by, seotion 43-of the Code inasmuch as'he had 
‘ claimed e remedy which he might have claim- 
ed ina previous ‘suit based upon’ precisely 
the same cause of action. .The question is 
whether thesuit, out of which this appeal 
has arisen, is based upon the same cause of’ 
action as that on which the previous suit 
rested. It appears to me that the two causes 
of action as stated ‘in the two plaints’ are 
essentially different’ although the title assert- 


ed by. thé plaintiffs in both cases is the same. - 


In the previous .case the plaintiffs. alleged 
that-.their cause of: action arose -in 1904 
when the Commissioner decided, that the 
defendants had -rights superior to those of 
ordinary tenants. In the present case :the 
plaintiffs say that their cause of action ‘arose 
in 1899. when their tenants were dispossessed 
by the defendants. It is’ conceded by the 
learned counsel for the defendants that the 
‘plaintiffs -have alleged i in the present suit & 
cause: of? action ’ essentially , different from 
that alleged by them -in the previous suit; 
but‘he contends that this is'merely a device 
to escape from the provisions of section 43 
_ ofthe Code. He points out that the facts 
up-to and including the alleged disposses- 


sion of ' the plaintiffs’: tenants by the 
defendants . sre . precisely the same 
in both - plaints „ang he- urges that 


+, GX 


plaintiffs was, in ais. when they -filed 
their first plaint and should have been put 
forward then. Therecam be no doubt that 
the cause. of actionson. which the .present 
suit is based, did, exist at the’ date” of the 
institution, of the former. suit. But the test, 
. 28 I understand it, is not whether at the -date 
of the: previous suit the- plaintiffs might or 
even ought to have-alleged the existence ‘of 
‘the-cayse of action upon which they -now 
rest their claim, but. whether the” causes of 
“ action ‘alleged-in' the plaints in the. two - 
cases are one and the same or are -distinct. 


The. oe case which appears - ase sight to 
(1) 5 O. O. 173. e 8 0 0. 889. '- 
« (8) 10 070. 44. : 


- 


~ 
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support the contention put forward: on behalf 
of the. defendants : is that of Nathu valad- 
' Pandu -v. Budhu-valad.. Bhika (4). Bat an 
examination ‘of the ‘judgment .in that’ case 
shows that the Court did not go as far, as-the 
learned counsel for the defendants asks us. - 
iò. go inthe present case. In that case there 
had been a breach-of contract-and:the plain- 
tiff had sued for specific performance asking. 
that the defendant should: be ‘required to 
executo a sale deed but he had not claimed pos- 
session. A decreg was passed and-the Court 
executed the sale-deed on behalf of the defen- 
dant. Then the plaintif? sued the defendant for 
possession. It was held that if the claim for 
possession had rested upon: the breach of 
contract, it would have been barred by sec- 
tion 43 of the Code, ‘but that a new cause 
of action had accrued to ‘the plaintiff upon 
the execution by the Court of the sale-deed on 
behalf of the defendant, theréfore,. the~:claim' 


-for possession could’ be i maintained. The N 


case appears to` me: to- be no authority : for. 
the: proposition: for -whidh -the defendants — 
contend -in thé-presont case. In-my opinion 
the-present suit is foundéd- upon a` cause of 
action which is essentially -different -from’ 
that on which the previous suit was based 
and, therefore, the Courts below were wrong 
in. holding that this suit was ree by Seea 
43 of the Code. ~~." > ~ 

I would allow this: appeal, ee aside’ thb: 
decrees of the Courts below “and remand, 
the suit to the lower appellate Court under 
Order 41, Rule 23, of the Code of Civil Pro- 
cedure, 1908, to be disposed of according’ to 
law. Costs hens and hitherto hand be oe 
in the cause. - 

Evans, A, J, C a GONE 


sk nt 


“ina accepted, : 
(4) 18 B. 537. 
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COURT 4 
ANG Crvtt, APPEAL A 144 OF* 1908. 4 
= October 29, 1909." f : 


` Present:—Mr. Chamier, J. O: = 
- DEBI SAHALAND OTHERS APPELLANTS" 
<- versus ` 
GAURI SHANKAR SA HAT- REBPÓNDENT. 
Timstation Act (KV. of 1877), Bch: IT, arts, 61, 99-- 
Burt for contributwn— Right to- sue when. acerues—— 
Contract Act (IX of 1872), e. | 
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DEBI BAHAI ©, GAURI SHANKAR BAHAI. - 


', Section '69.,0f the! Contract Act : applips to the: 
case of- co-aupetios ag. well as. ' the , case of Joint = 
nd" in bot - Gases & Sight" of *contriba- 


z “from e ELUR 

“Bach. tir “tnst Sn CR ia oor by s a wa 

debtor -in ‘exces’ of “his share, he has a ' right ‘of, 

i sult ifor cofttibution: in respect of such- payment; 

therefore;aisuit? iw reapect of eah payment i is gor: 
| “ermedi by article 61, 0f.thè Limifation Aot. - 

Articles ‘61 and 99- of, Schedule’ IL to the Limit- 
dtion Ao > XY of 1877, are ‘in pari, materia: Article 99, 
| ‘applies toa: “special ~ Lind «of guit - one E the 
i _ general olass 4o-whioh article 61’ ‘appliés. ~ 

» vithe; ; “ when the money is paid”. in antol, se 
s ‘do nob. mean yrhon, the whole . debt. has. „been - 


5 
j ‘Raja of Visińagrän y. Baja! Şeirüchärtu ondata: 
‘Taz, 26-M:- 686, followed: :' - . r ask AAPEA GN 


reyt < 


Sukhamoni Oharadhurani v. Iohan E Trupa eee 
| B44; 25 L A. 95; 2 C.. v.: 
- . Rájago 
|< Hasan v. Břijbhukan Baran} “98 -Ac 407, Bk Nk 
4: Danes v: Humphreys,'6 6 M. and W: "1585 ‘referred to. 
S < Appealagainst-the decree. of H; G. War-- 
| ie Ra At Esquire}. District) Judge, < Lucknow;- 
9 . dated 9th January, 1903,upholding the ‘decree’ 
| i ‘of. .Pundit, Suraj ¢Narain..:Bahadur,~ Munsif; 
z | Bonth- ‘Lucknow, dated Pith: July, 19072." 
| Pandit monr Natl Misra, for the: Appel o 
lante., ; ee a a Lely “a, 


Babu Jibun. Kelihan Baneri, for ‘the “Re! 


7 pd Pa m 
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‘spondere ea 
judgments On March: “ths 169% ` 

` the plaintiff’ and the father of the: défendanta 
 éxecateda joint promissory-note forRs:.2 ,000 
in favour: of dne- Lachman Das. The plaintiff 

h ‘payments from: time to time, which re~ 
duced the amount due on the note to ‘Re. 1,262 

| and.on:Match 4th;:1901, the plaintiff and the 
father ofthe defendaiits- gave ‘Lachinan Das 
a joint promissory-note for this amount: ` The. ` 
plaintiff continued to- meake. payments: Oh" ae- * 

, count-of: the promissory-note from time to . time 


ment- -Wwhich:cleared off the.whole debt. | It is 
“common ‘ground that as betweea the plaintiff 
"andthe father of, the defendants the’ former 
wigiliable for Rasi". 1,600 and-interest and--the 
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i worda: i in? tha third ‘column of that 


-till Mareh- Ath; 1905, when he'made a pay- - 
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of ie. ae Nn - made. by: ‘the plaintiff 
and. after that at, the rate ‘of 6 per cent. per, 
annum: till ‘payment. The- defendants . ap, 
pealedto the-District J udge who agreed. with 
the Mansif on all points and- dismissed the 
appeal. . “a ae 

“The défendants have preferred a saciid: 
appeal to this Court. The decree passed by 
‘the Münsif. and, confirmed’ by the District 
Judge i is ‘on the face ofit erroneous for in no: 
view of the casé can tho plaintiff be entitled; 
to interest from the date of the first’ promis- 
| sory-note, no “payment having been made by 
the: plaintiff on that date. ` The only question. 
which I have. to consider is whether the claim. 
is ‘wholly or partly -barred by limitation, | 
The Courts ‘below. took the view: that the case’ 
Was- govertiad by article 61; Schedule II, to. 
the Indiah Lim mitation Act, 1877, and that tho. 
article 

“when ‘the money is paid” mean with refer- 
ence tò the present case “when the last pay-. 
“hont was made by; ‘the plaintiff. ” The Munsif 
referred to two- „cases in support of this view, 
namely, Sukhamont Ohowdhurani v. Ishan 
Chandra Roy(1), and Tirupatiraju v. Rajagopala 
Kristnama ‘Raku. (2), ‘Neither of these cases 
has any- bearing ` on, the questidn for decision. 
“In the: former case their ‘Lordships of. tle 
‘Privy Oouncil said that both Courts in, this’ 
country’ had’ considered: that the case fell’ 
within article 61, thatthe argument had’ 
proceeded on that footing, and ‘that - without. 
farther examining the point their Lordships 
would take ely that the limit of time was. 
three years. ~: “They ‘thén “went into the facts. 


and found that, # ‘payment on acéount ‘of inter- 


eat. had been made by the ‘duthorized agent 
òf ‘the plaintiff less than ‘three years before. 
the suit Was- brought, and, thorekire: the suit. 
WAS within time. 1 “In” the: second case. ‘the. 
plaintiff: and: defendants were co-parceners. 
The plaintiff ag ‘manager ofa Hindu ` family 
had borrowed money on'6 mottgage: A. suit- 
had been brought against him and in’ exe- 


„lattor: was liable for. Rs. 400 and interest. : gation of decrees he had been compelled ‘to- 


November 9th; 1906, the ‘plaintiff claimed a 


5 ‘In the present’. suit“ which -wast ‘brought on’: pay the. whole. amount, ° 


He brought his suit 
“within three. years from that date.’ As- ‘one. 


decree agaitist the. defendants. for Rs: 4009 and - ~ payment; only ‘had been madeby - the plaintiff 


7 -` interest. thereon : ab E perscent. : . per ménsem 
. ` fromthe date of bhe-firat. promtissory-note to 
- ~ the.date.of: suit. The first -Couri-“gave -thë 
 plaintiff-a decree’ for R3'400 with interestat Le 

gin : pêrbenb. per mensem, from.the datiéof the frati 
eae note to Maroh 4th, 1905, the date 


* ~ 


the ‘question® for decision’ in ‘this’ appeal did. 
not ‘arisé i in that’ case.” The Mansif was evi- 
‘dently misled- ‘by the expression - “the . whole. - 
debt” “ade. in “the ‘report. The ‘Distriot,, 


Rook Bk ala 4 
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J Judge, does not refer to any authorities. He 
seems yi: haye assumed that the words `“ ‘when 
the money is is paid” in article 61 mean, in & 
case Tike this “when the whole debt has been 
discharged. 2 Article 61 does not purport to 
lay down ‘the law on the question as to when 
a 1 right of contribution arises. For the pur- 

pose of ascertaining that law we must go 
co ware. Section 69 of the Indian Contract 


l “Act provides that “a person who is interested 


in the payment of money which another is 


| Bound by, law to pay, and who, therefore, 


pays it, is entitled to be reimbursed by. thé 


-other.” This section applies. to the case of 


co-sureties as well as. the case of joint pro- 
misors and i it has often . been held, that in 
Both cases a right of contribution ‘arises As 
soon. one joint promisor or co- surety pays 
more han the proportion which i is due from 
him. Ih ‘the. case of, Dovies v. Humphreys (3) 


'a case ‘which 4 18, always cited upon this subject, 


it was Jaid down, “In the case of co-sureties 
the action for. contribution. ‘accrues ag "Boon 


a8 one has.in fact paid more than his pro- 


i portion, _ and the statute” thon- ‘begins to ran 


against his claim for the- excess.” This case, 
Was ‘referred. to and applied by Bhashyam 
Ayydngar, J., in the caseof Rajgaof Viztanagram 


y. “Raja Setrucharlu Somastkharaz (4). In the 


coursé of his judgment he pointed out that 
under the general law each .time that an, 


amount 18 paid 6 or levied from a joint debtor 


or. co-sharer ` in -B joint estate in. excéss of 
‘his share. of a debt due he has a. right of 
suit for contribution, in respect of such psy- 
ment, “that consequently when he brings the 
suit after making several such payments he 


, mites several causes of © action in .one and 


the same suit and that the law of limitation 
under article 99 applies separately to each 
of such. cases of action from the date-of the 
respective” „payments and ` the olaim for 
gontribution , in respect of | payments made 


“mote than 3 years before the date ` of suit is 


nee i tm ee S 


barred by: limitation. ~ Articles 61 and 99 of 


Schedile | pi to the Indian Limitation Act, 
{877 7, are in pari materia and what Bhashyam 
Ayyangar, J said with reference to. article 
-_99 applies with equal force to article’ 61. 
In fact article 99 applies to a special kind of 


| suit ‘comprised in the general class to which 
article 61 ‘applies. The views expressed by 
Bhashyam_ Ayyangar, J., in that -case “were, 


“ga6tèd with approval by Boner, Si in the case 


(8) 6 M. EW. 153, (4) 26 26 
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of Ibn aii v. Brijbhukan Saran 
John Stanley, C. J, declined to ‘aj 


rules enunciated in he Madras. casi 


- case before, him not because, he diss 


of them but because he held that th 
no analogy between the oase of co 
and the case before him which wat 
co-mortgagors. The -law with re 
contribution between joint promisor 
same in India as it isin England, 

where several persons are co-debtors 
same debt or liability, which: as 

themselves is payable i in several , sh: 


_one is compelled to’ pay the whole, ` o 


greater than - his share, he „is en 
recover from each of the others a cont 
or proportion of tho. :@KCO58 beyond 

sharé‘as a debt for money paid. Its 
mequite clear that the person who m 
payment cannot be compelléd‘ to wW 
he pays off the whole 6f the” debt 1 
payable by hiniself ‘and “the persi 
whom he is seeking contribution.” I 
that-the whole debt will méver be 


Ooming back to art: 6l, T can see n 
-'why_the words. ‘whan the, ‘money : 


should not be construed in .their 
sengo. ` As soon as'the plaintiff mad 
ment in excess of his share of the am 
‘Lachmdi Das,’ he bécame entitled 
he defendants or their father for. 
tion. The plaintiff began to make pi 
in excess of hig share considerably” m 
3 years before the suit was brought. 
only recover the amount of paymen 
by him -within 3 years ‘of. the - suit 


the'account filed -by the plaintiff x 


accepted by: the ‘defendants, it appe 
the plaintiff -paide-in. all Rs. 208 : 
years befdre- the suit. -He is ent 
recover this amount with interest 
sum paid from the date of payment. 
this appeal, set aside the decrees oft! 
below and give” the plaintiff a de 
Rs. 208 with interest af 1 per cent.'per 
on each ‘of the items. of which this. a: 
made up from the date -of the pay 
eich-item up to to-day and thereaf 
per cent. per anntin.' The office will | 
the exact amount dae- and : enter: il 
decree. ‘The parties ‘will.'pay and 


. proportionate costs. “In caloulating ` 


regard must be hdd to the amoant’ t 


due to the plaintiff in | “accordance w 
, &) avec ae NTs 5 


"Vol. V3 


judgment 'at-the dite ‘of the suit.“ ‘The defen 

< dants ‘will be liable only to the extent of the 

property of ‘their deceased” father` Lachmi 
Narayan which has‘come to their hands and 
which has not voon duly applied'by them. 

1 : aa accepted. 
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a .OOURT, as 
| Bxeoimon OF Deorwe APPEAL No. 35.0F | 1909. 
<o. November 8, 1909. | | 
p4 > t reent: :—Mr. Evans, À. 7 0, and _ 
! .. Mr..Piggott, AJ. O 
“NARENDRA. BAHADUR SIN GH—.. 
D nyENDANT—J ODGMENT- ‘DEBTOR APEBLLART 

{ : , versus are ae i 
a Arabi, PRASAD_-PiAmnie_—- 
Daca -DDECREK: HOLDER- ~R ESPONDANT, - 
p3 Owi Procedure Code (Act V of 1908); 8. nisa: 
"tension ‘of time—Alterdtion of decree. . 

| ‘The geherdl' provisiônis - of sootion 148 “of Aot: 


h 


of`1908- relate -only: i to - proceedings antecedent’ to - 


i the passing of a. final; Rares.. They were never 
l intended to give a Ooutt power to make any alter- 
: gtions in- thé terma of a- deoréee already passed. 
. | When ‘once a’ deóreo'has>'beèn phssed, it cannot’ be 
| altared except. under nee Clee provisions, of 
: „thb Code. ,. 
we " Appeal Pom ihe onder of Pandit Durga, 
Dat. Joshi, Subordinate, J ndge,, Bara, Banki, 
/dated 18th August, 1909. vee 
- Pandit Gokaran: Nath-Misra and Baha Jiban 
‘ Krishun Banarjt, for ` the Appellant. 
Babu, Gopal, Sahai, forthe Respondent. 
“Ju dgment. TEER > 
: Piggott; 'A, J, C--This is at’ appeal in an 
Pe si case sad raises Be simple. question’ 
t 
' -of law., The suit .was one by a, mortgagee. 
for “mortgage possession of the property 
hypothooated | on‘ ‘account of default of pay: ` 


= = wm 
` 


Boge ga. 


z accordance. with’ the. terms .of the , ‘contract 
: , between the partioa. “When the suit came up. 


accordante with. the, terms:of the said com- | 


promise. This decree provided that-a certain: 
sum-should be. -Páid into Court by the defen- 
dants.not later than, June "20th, 1909; in the 
: event of such, payment being made. the plain- 
EPs ‘claim would : be . satisfied; ‘but i in the 
event. of- default the. plaintiff would be entitled. 
tor mortgage- possession, over. the, „property , ‘in, 
ait a and to ‘retain, the same for’ 8 ° -period of- 


` five. years, ‘after which | the defendants. - 


` 
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iiortgagors ‘would again be entitled to redeem. 
On June 19th, 1909, the jadgment-debtors’ 


i applied ` ‘for an abenan of the period fixed 


for payment until July 20th, 1909. The 
Court held that it had no power io grant 
any such ‘extension ~ except with the 
‘consent of the‘ decree-holder; but that 
‘consent having been obtained, the judg- 
‘ment-débtors were given time up to 


July. 20th, 1909, to make the prescribed 


‘payment. This they once more failed to 


“dó; and’an allegation made by them in the 


lower Court that this failure was in some 


way due to'the conduòbt of the decree-holder 
“has been. held by the: lower Court not- to 
"be ‘proved and no attempt has -been made 
‘to support it- 
„for payment having thus expired, and the 


before us. The -period’ 


decreé-holder ‘having refused to grant any 


‘further extension, the judgment-debtors once 


‘more applied | to the Court below to grant an 


é “extension of time, contending that the Court 


was empowered to do, so under thé’ pro- 
visions ‘of section 148 of the new Code of 
Civil -Proéedure (Act V of 1908). The lower 
Court has held that this section is “not appli- 
éable to the facts of the present case, and the 
Court has no power to grant an extension 


l of timé when ‘such extension would virtůally 


‘involve an ‘arnendment of the decree. The 
appeal, before us is against: this’ finding of: 
| the lower Court. The section jn question is 
| & new one and no authority has ‘been cited 
by either side; I find in Messrs. Woodroffe 
and Ameer Ali's Civil Procedure Code * (Act 
“Vv of" 1908) the following note ‘as to the 
‘circumstances under which this section 148 
came - to” be enacted: “In examining the 
‘provisions. of the “Bill, ‘the attention of the’ 
Select. Committee was directed to a number 
of clauses in which power was given to the’ 
Court to fix : & ‘period . or, to give or allow time 


>» @ #8 gas 


‘or tims. may. be kn and 1 in others that 


‘this power of extension may be exercised even 


“though ‘the , original” period of time has 
expired. The. Committee were of opinion 
that uniformity in this matter was h 
importance because it might not 

possibly - be argued that the express con- 
ferment. of. these ¡powers ,in certain, casea 
tiegatives thoni by necessary implication in? 


— ~ 
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others. This difficulty has been sought.to be 
removed by the general enactment contained 
in ‘the ‘present -section. The principle 
embodied in this section was-acted-upon under 
the last Code in several cases; as under sec- 
tion'549 of that Code (now .O. XLI, R. lu) 
and: under section 54 where leave was 
obtained to amend the-plaint within a certain 
time.” Both the instances -quoted refer to 
proceedings antecedent to the passing of 
any final decree and while the Court con- 
eprned was still seized. of the case. In O. 
XXXIV, R.3, which deals with the particular 
ease of a final decree in a foreclosure suit, it 
has been considered necessary, notwith- 
standing the enactment of section 148 already 
quoted, to insert-special provision empowering 
the’ Court upon good cause shown añd upon 
such terms as it thinks fit from . time .to time 
to postpone the day fixed for payment under 
a foreclosure decree. No . such power, has 
been given in* connection with, decree in, pre- 
emption suits, vrde O. XX, R. 14; while in, R. 
11 of the same.order the “power of the Oourt 
to postpone payment in case‘of an: instalment- 
decree is -expressly limited by-the proviso 
th ab such postponement shall only be ordered 
with the- consent. of. the. decree- -holder: 
In” view. ; ‘of all these circumstances 
it keèmg to me that the general provisions of 
section ;148-of Act V. of 1908 relate. only, to 
proceedings’ dntecedent to: the passing of a 
final decreė: and that when once such:, decree 
has been passed the power ‘of the. Court 19 
limited by the general principle that once a 
judgment: has been: pronounced and 
the- decree signed ‘such. final decre cannot 


be, altered' except: under. the, provisions 
or 


of:the section 152- or 0. XX, R. 3, 
those .relating to review: of idemo. 


exoept in-such cases as those already noted. 


in which power to grant: further extension of 
time has been .expressly: reserved to the 
Court. 
of the lower Court is correct and this appeal 
must be dismissed with costs, 

Evans, A. J. C.—I concur. In- my. opinion 
it is pewteat ly clear that the provisions. of 
section 148,. 


passed. As -pointed- out by my learned 


colleague, Pry 
he altered except: -under certain provisions of 


the-Gode of, Civil ‘Procedure, Section 148," 


Inmy opinion, therefore, the decision’ 


decree, when-once signed, cannot. 
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Act-. V. of 1908, were never . 
intended to givea Court power to make any. 
alterations in the terms ofa decree already, 


1910 


as. Se Ne 


gives .a Court power to eed a nee when 
such: period is fixed or granted by the Court’ 
for the doing of any act prescribed or allowed 
by the Code, that, is to say, any’ “period 
allowed for payment to enable Processes, to 
be issued or for producti ion of certain oral or 
documentary évidence and similar ‘acts. It 
was never intended that this section should 
give a Oourt power to interfere with a final 
decree. 

Evans, A, J. C. T ‘Piggott. ‘A. J. 6 —The 
order of ‘thie Court 18 that the appeal is oe 
missed with costs. 
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A ppeal dismissed, 
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Present: —Mr Chamier, DOS x 
MUHAMMAD HUSAIN-—Dsienvawr— 3 
: f “APPELLANT? | i r 
f i versus gi : 
Musammat IMTIAZ- UN- NISSA Puri 
: — RESPONDENT. 


‘Court Fees Act (VII of 1870), 8.7, cl. “IX gut 

redemption, accounts and for award of’ any. surplus | 
may be found due—Jurisdictronal valtie. _ . - 
“In the case of a suit for redemption and “for afk 
award of any surplus that may -bo found dado on’ tak» 
ing the accounts; the amotnt-of thé: mortgage. 
money determines -the- value of the suit both : for 
the ‘purpose of jurisdiction and Oonrt-fee. 

Obiter dicta,—In a redemption. Buit it is the duty 
of the Court to settle all the accounts between 
the parties-and the plaintiff need 'not'claim any- 
thing beyond a decree for redemption: 

If a plaintiff joins with a claim for- -redemption 
a olaim for the recovery,of a specified sum- of’ 
money, the question of jurisdiction‘ would depénd 
upon the aggregate value of the two claims: 


Appeal against the order of Pandit Durga: 
Dat Joshi, Subordinate Judge, Bara Banki; 
dated 19th June, 1909, reversing the’ order of 
Pandit Shiam Manohar Nath, Munaif, pan. 
Ghat, dated 29th March, 1909. 

M easta. Wasim: and Mohammad aa : 
for the Appellant. 

- Mr. Farzand Ali, for the Respondent. ri 


J udgment.—This i isan appeal against 
an order of the Subordinate .J udge of Bara 
anki setting aside an order of the Munsi 
of. Ram Sanehighat- and ordering that. the’ 
suit should be ‘tried out’ on the merits. The 
Munsif chad ordered that the plaint should : de 
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returned for’ presentation tothe proper Court, 
He‘ was of opinion that the suit was: by’ feason 
of its” valve’ beyond . -his’ jurisdiotion, The 
plainti in the suit’ claims to be- entitled to 
2 one Yanna‘ share.i in s ‘village ‘being. part ‘of 
a four angas’ share, “which at one time 
belonged ‘to “Musammat ‘Husain Bandi and 
was inortgaged: by her first on ‘August lOth, 
1874, for Rs. 1,300 ; and secoudly on. October 
‘16th; 1880; for Re. 2,400 to one Jawahir 
Lal represented ’ in “thig? ‘suit ‘by defendants 
‘Nos. 9. to 13." Im paragraph 11 -of the- plaint 
the’ plaintiff states, that the entire mort- 
page-monéy has been. satisfied out of the 
profit of the property mortgaged- as shown - 
in the’ account which” she attached to the 
Olaint and .which she prays may be considered 
to form partiof the ‘plaint. “She said also in 
the- same paragraph. that a large sum Was | 
due to her from the thortgagee which she was 
antitled to` geb: 4 di ‘paragraph "12° she said 
that the defendarits neither ‘séttled accounts 
with, her’ nor. “allowed - Her to, “redeem: het 
share. In paragraph’ 13: she” “said that ‘the 
valuation of the: stit for purposes of jurisdic: 
tion and Court-fee, is Re. 925,-thit is to say, 

ne-fourtl of the codgideration | money ‘of the 
two mortgages,. ‘And’ then’ -in paragraph: 14 
sha prayed , for a. -decree for possession “of © 
he’one ‘anna’ ‘share ‘by redemption- “of, the 
/mortġages and for sni 'açċoùnt, of the profit 
of the,’ property received: by the mortgagee, 
and ‘she ‘prayed ‘ also that any ‘surplus found 
due to her might be decreed ‘to hor.. It seems 
to’ have been’ contended’ in the Court of the 
Munsif that, this’ was not merely a suit’ for 
redemption but it. wasalso a suit ‘for recovery, 
bf Rs. 3,000 odd, that being. the-sum which 
according ; to- the ‘account annexed to the 


plaint, was ‘due: to the plaintiff from the 


heirs of the mortgagee. The Munsif accepted 
t that eonténtion. “Oa ‘appeal the Subordinate 
J udge-, decided that thé ‘amount of the mort- 
Bago- monéy. ` “determined “ the’ question of: 
jurisdiction and that the ‘plaintiffs ‘claim td 
her, share of the, surplus could not be taken 
into account at all in determining the question 
jurisdiction. ‘There can be tio doubt that 
pr hia is vegardéd as a mere suit for redemp- 
n the svaluation-of it both for the purpose 
‘jurisdiction and Court-fees i8 Rs. 925 and 
by} süit was within* the jurisdiction of’ the 


w insifs Thé ‘question: ‘is’ whether “ib should - 
| regarded Map ‘a suit for recovery of a ° 


fa! mite or: an estimated’ aum-of money: alsa. 
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, claims. 


‘ed amonnt. , 
‘dderee for redemption. I am unable to hold 
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There can,'I suppose,’ be ‘no‘doubt that if 
plaintiff joins with a claim for redemption 
ofa ‘thortgage-a claim for the recovery of a 
specified- -gum' of money on- -some. other 
account (supposing that he could do such a 
thing) the’ question of jurisdiction ‘would 
depend. mpon the aggregate value of the two 
“It may ‘be also that, if a plaintiff 
joing with the claim: to redemption, 2 claim 
to a decree for a definite sum of money 
alleged to be due to him from the mortgagee 


in connection with the mortgage, the amount 


so’ claimed ought to be taken into considera- 
tion’ in determining the ,question of juris- 
‘dietion But it has-never been held and Ido 
‘not think that it oughtto be held that a 
uit’ for-redemption- becomes anything more 


‘than a‘suit ‘for redemption merely bécanse 


‘the plaintif asserts in- his plaint that on 


‘taking’ the account a large sum of. money 


avill be fonnd due.t him from the mort- 
gageo and .dsks:that.it may be awarded tò 
‘Him. - Order -34, R. 9, provides .that if, on 
account beling taken, it is found that nothing 
‘is‘due to the‘ defondants the Court shall 
pass a, “decree directing the defendants to 
repay ‘to the plaintiff the amount ‘found due; 


‘and this must be done whether the plaintiff 


claims recovery of any sum of money or not. 
It is thé ‘duty’ of the’ Court:in redemption 
suits.to settle all the accounts between the 
‘parties: There ‘was no necessity for the 
plaintiff in the present case to claim a decree 
for payment of either a definite or an estimat- 
Tt was sufficient, to claim a 


that the plaint in the present case contains 
a definite prayer -fora decree for either a 


‘definite-or -an estimated .sum of money 


independently of the .claimto redemption. The 
plaint claims a decree for redemption, for 


‘acconnts and ‘for aniaward of. any surplus 
that may be found due:on taking the ac- 


counts;' but therevis no independent claim for 
a decree-for any sum of - money. I agree, 
therefore, with the Subordinate Judge that 
the suitis within -the jurisdiction of the 


‘Munsif ‘and I dismiss this appeal with costs. 
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MATA PRASAD U. RAZAWAND SINGH. 
š oct (80.18 0. 0, 85.) > 
ovDH JUDICIAL COMMISSIONER’ 8 
COURT, 
` SaooND ‘Cryin, APPEAL No. 118 or 1909. 
3 , November 16,1909. |,” : 
TU Presents. —Mr. Chamier,’ J. 0. and, 
Mr. Piggott, A. J. O. < 
MATA PRASAD AND 'ANOTBEB-— PLAINTIFFS 
i e —-ÅPPRLLANTS | i , 
; | vergus 
. RAZAWAND SINGH AND. OTHERS-— 
o. DEFENDANT8S—RESPONDENTS. Gt 
i “Merger—Proprietarg and ` under-proprietary rights _ 
— Mortgage of esther right by ‘tts ‘owner before’ merger 
“does not affect the other right after merger. 
\. A merger of proprietary, and. under-proprietary 
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| brought A ene on itg mortgage a obtained 
in February, 1897, a. decree for” sale of all 


_ the ri ighta- of Rani J anki Kuar.inthe Rahlolpur 


estate as they existed at the date of the-mon tgage, 
In the course of hig judgment the Subordinate 
J udge who decided the case said :— 

“Of course -the plaintiff - has no right to 


got a decree for sale of any more righti in, the 


` rights cannot be said to have taken place where - 


‘such merger would: be plainly prejudicial 2 the 


person in whom both rights are-ves 

Therefore, if an inferior~proprietor a a3 an 
heir to the superior (proprietor, his under-proprietary 

“rights -remain vested in him as before and: are 


‘not affected by or are responsible for ‘any ‘mortgages ' 


of proprietarý rights whioh may have-been effected 


‘by: ‘the superior proprietor before his .death, 4. e, , 


before the, merger of both, : rights in , the inféxior: 
proprigtor. ,  ' 


Appeal against the decree of D, 5. “Johns- 


_ ton, Esq., District Judge, Rao Bareli, ‘dated 
23rd February, 1909, upholding the decree of 


Pandit Suraj Narain Bahadur, Subordinate’, 


-J adge, Partabgarh, dated 8th Jane, 1908. 


Messrs. Ram. Ohandra, and Oudh Bekari Lal, 3 


for the Appellants. . 
‘Mosars. Samit-ul-lah Beg. and Wasir Hasan, 


for the Respondents. 
Judgment. ° 
Chamier, ‘J.-C,—~-Rani Janki-Kuar was iia 
owner of an estate known. as -the Bahlolpur 
‘estate i in the-Partabgarh' District. 


in 1875 a decree. for under-proprietary rights 


‘in. Mauza Khera Goshari including the ham- 


‘leta known as Samdha and Kheman.. In 1881 


~ property than what his, mortgagor had ab 


the time of the mortgage. Rani Janki ‘Kuar 
‘was not competent to ‘transfer any 
under- proprietary rights. in the , property. 
which were possessed :. at that time. -by 
any other person. alt any of. her” gac 
(COBBOTS | or heirs had an under- proprietary 
right.1 in the whole or part of.the property at 
the time when Janki..Kuar smortgaged it. ta 


the plaintiff, the- plaintiff can, by. no ‘means, 


. Merger. 


red 


get a decree for sale of that “unider-pro- 
pristary right merély because of the Jaw” of, 
The under;proprietary right, merg: 
ing in the: superior | ‘proprietary. Tight, which, 
the heir orsuccessor has- ‘acquired by. succeeds, 
ing to the mortgaged property, on the death, 


- of Janki Kuar, . does.. nob give. the plaintiff 


any ‘right to get that, under-proprietary right, 

sold under a deed by which he can, by.no 

means, claim himself ‘to bo. the morigagee of 

that under-proprietary. right. os 

“The, language of the Subordinate . J ades 

is” ‘faulty. but his. -meaning, 18 „perfectly, clear? 
_ In October, 1899, in. execution of a, monoy- 

decree held by, two persons - named J itmal 


. and Gauri Dat, ‘all the rights. of the respond- 


‘Bhairon., . 
Bakhsh-Singh, now respondent No. 2, obtained , 


“Rani -Janki. Kuar mortgaged the Bahlolpur ` 


` -estate and other- property.. to the Allahabad 


‘Bank to secure- ‘thei payment of a large RUM 
‘of money. She’ died in 1888: It is admitted 
"by the parties, and in.the present case it 
“must be accepted as a fact,that.the.respondent 
- Bhairon Bakhsh Singh si cesedad to the Bahlol- 
pur estate as-her-heir. He thus_became the 
owner of both the- proprietary and under-pro- 
prietary interests in the village Khera Goshari 


and.at the. revision of settlement his name was 


struck out. of. the sunder-proprietary register 
and, appeared thereafter only, in Register 
No. 3. In. 1894 the ‘Allahabad “Bank 


ent , Bhairon Bakhsh Singh in the hamletg 
Samdha and Kheman were put: “ap for’ sale 
and were ‘purchased by. the plaintiffs- appel- 
lants whoin due conrso obtained - - possession 
ofthe hamlets. In execution of the Bank's 
decree Khera Goshari was put,up to auction 
and was purchased. by. the | respondent 
Razawand Singh. In. view, of the .terms- of, 
the decree it is quite ‘olear that he purchased 
in this village only the, superior proprietary 
right which had been, enjoyed. by Rani . 
Janki Kuar at the date of the. mortgage. 
On the strength of his purchase the respond. 
ent Razawand-Singh applied to the Revenue 
Court for mutation of names with the result, 
that the Revenue authorities removed the 
appellants’’ names,'from ‘the. . register and 


saa kandh. 


-entered therein the name of Razawand: Singh 


‘aS proprietor., The appellants, applied to 
the Revenue- Court a speeds an under 
propristary abe tease < respect of the 


~ 
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two “hamlets” and ‘ ‘to’ 
names) ‘in’ that‘ vagiater 

‘nuthoritids refused | to do: this: In the mean- 
tine’: “the _respondént: Razawand Singh. took | 
possession ‘of the hamlets: This is a suit by 
the latter for ‘establishment -of under-pro- 
prietary- rights “in ‘the. two hamlets. '- The 
Courta‘below have hëlt that’ on, the death of 


Rani’ Janki Kiar and? the secession of the’ ' 


respondent Bhairon ` Bakhsh Singh to the 
superior ‘proprietary ‘rights, ' ‘the ` latter's 
under:proprietary : rights * 
ceassd to exist. They have relied’ upon the 
decisian of this Court in the case of Rdzawand ` 
Singh v: Jagolé’ (1). Ib ‘was ‘pointed ‘out in 
‘the later case of Angad “Singh ve Musammat 
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“enter their" | 
“The Revenue’ ' land, but this rule‘cannot be ‘held to deprive 


in the - hamlets ' 
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bake 
superior and inferior proprietor of the same 


him of his rights. I have no hesitation in 
holding “that notwithstanding the removal 
of the respondent Bhairon Bakhsh Singh’s 
name from the revenue registers he remained 
under-proprietor of the hamlets in question. 
It was contended on behalf of the respondents 
that the question of merger or no merger 
was concluded by the ‘decision of Razawand 
Singh v. Jagole (1). It is true that the 
present appellants were defendants in that 
suit; but the pleadings in that snitare not 


' before us and ib does not appear tome that, 


there ' was- ‘any real dispute in that case 
between the appellants in the present suit and 


Janki Kuar` (2) " that ` the’ question whether!‘ the respondent Razawand Singh, who were 


a merger takes , place “when superior and 
inferior rights ii in ‘the same property ‘become’ 


vested in. the same’ person depends upon : 


the:' -Girenimstances: ““T think it ‘is unneces- 
Bary to cite authority for the proposition that 
en place where merger’ would’ be ‘plainly | 
ejudicial to the’ person in whom both rights 
vested. - “Inthe present ' case the superior ` 
oprietary rights i in'the hamlets ; in question 












ea toa mortgage fora very large sum in” 
Tof the- Allahabad“ ‘Bank, “Tho result 
hé\ding that à merger -of - the" proprietary ' 
nd ‘under-proprietary- interests- took” place 
onthe death of’ Rani Janki Kuar land the ac- 
cession of Bhairon’ Bukhsh- Singh‘ would be 
to, déprive Bhairon’ Bakhsh Singh of. valuable 
‘property. His “under-proprietary ‘ rights | 
jin’ the: hamlets: would ‘baédme" pattof the ` 
security ofthe Bank and ‘liable’ to be’ sold to 
‘satisfy a debt for: which -he was in no way 
responsible. 


all defendants in that suit, The appellants 
are clearly entitled to possession as under- 
proprietors of: both the hamlets. Jagole 


_ who was «the plaintiff i in the previous suit 


held a mortgage ofthe hamlet Kheman ; but 


the’Oourt will not" hold ‘that a ‘merger bag! as it was held in that suit that the mortgage 


was ineffectual, it must be taken to have 
-ceased to exist with the result that there is 
no obstacle to the appellants obtaining posses- 
sion of that hamlet. ‘There never was any 


re subject ‘along with a tiimber of other obstacle’ to their obtdining possession of 


the hamlet’. Samdha. They themselves held 
a mortgage of it which was made in ‘their 
favour by Bhairon Bakhsh nee in March, 
1885. 

The only other question : in the case is 
whether the present ‘suit was brought in 
the right Court. It is contended in’. this 
Court for, the first time that the suit ought 
to have been brought under: clause (10) of 
section 108 of the Rent Act, because it is a 
suit by an’ ander-propristor for recovery of 


‘This circumstance seems to ' the occupancy of land from which an under- 


have been overlooked i in the’ case of “Rasa proprietor has’ been illegally, ejected by the 
wand | Singh Jagole (1). It- is perfectly: landlord. Itis true ‘that i in paragraph 13 of 
clear ‘that’ the- ‘ander-proprietary 'rights in ” their plaint the appellants say that Bhairon 
thesé hamlets did hot pass to the respondent Bakhsh Singh used 'to treat them as under- 


Razawand: Singh at'the sale - ‘held in execu- 
tion `of “the ‘Bank’s decree’. 
therefore, remained: vested in the: person to 
whom they belonged ` before’ the passing of 
that decree, that is to say, in Bhairon Bakhsh- 
Singh and they passed to the ‘appellants at 
the ‘aiiction sale of October, “1892. - The. 
Revenue authorities have-a pale according to 
which" ong person’ ‘cannot ‘be regarded a9 


= aşik ouaa KA ws 


Those rights; ` i 


< proprietora ‘and used to realize ‘rent from 
them but they nowhere say that they were 


> under-proprietors of the land. They were 


in possession as proprietors till they weré 
dispossessed. Thus the suit is in reality 
one not so much for recovery of the occupancy 
_of land - from which an under-proprietor 
~ has been’ dispossessed as for establishment 
of the rights of the appellants as under-pro- 


prietors.“ Their rights as under-proprietord 
(2) 12'0, O; 97 f'9-Int: das, 278:/: ” ee, aah 


go far as the Revenue Courts are: conéerned 
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have been entirely. swept away by the action 
_of the Revenue aathorities, I think that we 
may properly hold that this suit is not gov- 
erned by clause (10) of section. 108 of the 
Rent Act. 

For these reasons I would dani this ap- 
poal, set aside the decrees of the Courts below 
and give the plaintiffs- appellants a decree 
for possession of the hamlets Samdha and 
Kheman as under-proprietors. The respond- 
' ent “Ragzawand Singh must pay the costs 
of the plaintiffs- appellants in all three Courts. 
The question of mesne profits will be 
determined in the execution department. 
The parties agreed to this _course in the 
Court of first instance. . 
` Piggott, À, J. C.—I have had the advantage 


of reading the judgment of -the learned : 


Judicial” Commissioner, and I concur in 
the order proposed by him and in the findings 
upon which it is based. On the merits the 
plaintiffs’ caseis clear. The defendants-re- 
spondents can succeed only upon the conten- 
tion that nothing passed to the plaintiffs-ap- 
pellants at the auction-sale of October, 1899. 
It seems to me that we should always be 
reluctant to hold.that nothing ` “passed to the 
auction-purchaser ata dale duly held under 
the - orders of a: competent Court; and in this 
pase there is no valid reason for arriving at 
such a conclusion. The appellants purchased 
the entire. rights of the defendant Bhairon 
Bakhsh Singh i in the two-hamlets in suit, 

whatever those rights were at the date of the 
sale. They failed to acquire the superior pro- 
prietary-rights which had passed to Bhairon 
Bakhsh Singh in the year 1888, on the death 
of Rani Janki Kuar, because a decree for sale 
of the same had already been passed. in 
favour of the Allahabad Bank -in February, 
1897, ‘bat there. is no ground. for holding 
that: they failed to acquire | the rights aa 
under-proprietor which | Bhairon Bakhsh 
Singh possessed before Rani J anki Kuar’s 
death. That these were included in the sale 
is shown incidentally by the fact: that the 
plaintiffs’ own-mortgage of March Ath, 1885, 

(which related to the under-proprietary righ ts 
only), was ‘advertised in the sale proclamation, 

` The contention of the respondents, that those 
rights disappeared altogether in 1888 because 
of the doctrine of ‘merger, has been, suficient- 


İy answered in the judgment of my ` learned 


colleague. | The point i is certainly not con- 
: eluded by the -deoision i in Rasawand Singh v, 
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Jagole (1); and aa case is, in my 
Opinion, clearly diétinguishable from the 
present one even if it be referred to - only as 
a rulirg. The decision in ;that case‘ turned 
upon the fact that the: monksaee under which 
Jagole claimed was effected in his favour in- 
the year 1892, efter Bhairon Bakhsh Singh 
had sitcceeded to therights of Rani I anki Kuar, 
and that the deed in Jagole’ sfavour purported 
to mortgageall the Zemindari rights of Bhairon 
Bakhsh Singh in the hamlet of Pura Khema 
without specification or distinction, of any soré 
or kind. The learned Judge who decided 
that case treated this fact as evidence: that 
Bhairon Bakhsh Singh himself had merged, 
at loast for the purposes of this mortgage, his 
proprietary and under-proprietary. rights ‘in - 
the said: hamlet. In the present case this would 
be at most only a piece of evidence in, favour, 
of the defendants-respondents capable of- beings, 
out-weighed by other considerations., The , 


bad 


. present Plaintiffs, though formally impleaded x 


as defendants in the case against Jagole, were 
not, in any way, bound to seek from the Co 
at that time any final ådjudication on 
question whether there had or “had not ‘be 
such general merger of Bhairon Bakhsh Sing 
proprietary and under-proprietary rights 
would affect their. position as purchasers att 
auction-sale of October, 1899, nor do I seet 
th ey could have obtained such adj adication 
the former suit. 
The point dealt with in the latter re of 
the judgment of my learnéd colleague, namely, 
whether the present suit ought not. to. have 
been brought before a Revenue Court under 
clause 10 of section 108 of the Oudh Rent 
Act, is “nob altogether free from difficulty. I 
do not desire to say’ anything to unsettle the 
general principle laid down by a Bench of this 
Court i in Ram Pargash v. “Raja Adiya Dat Udas 
Partab Singh (3), though I am not ‘clear that 
a distinction ought not to be drawn’ in favour 
of allowing a suit to be brought in the Civil - 
Court by any person claiming possession as 
under-proprietor against whom there was, in 
existence a decision of a Ravenne Court which 
would operate as ‘res judicata against him in 
the event of his bringing a suit under section 
108, clause 10 of the Oudh Rent ‘Act, or which 
would have the effect of causing any such suit 
to be dismissed at the outset by reason of the 
provisions of sections 34, 40, or 44 of. the Land 











_Revenue Act, “(III of 1901). It must be 


(8) 12 0. C.90; 2 Ind. Oss; 289.” sree 
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understood that 1 axpYess no opinion as to the 
possible effect of. these - sections, particularly 
in view of sub-section 3 of seohion 40, on- the 
facts of the present case if the plaintiffs had 
_ elected to proceed by | way of suit under section 
108; clause 10 of-the: Oudh Rent Act. I 
concur, however, with the learned Jadicial 
Commissioner in holding that the effects of the 
present snit are in any case distinguishable 
from the principle laid down in Ram Purgash 
v. Raja Adiya Dat Udai Partab Singh (3), and 
that we are not bound to dismissthe plaintiff's 
soit at thia stage on the strength ef an objec- 
tionon the ground of jurisdiction snd -limit- 
htion which was taken for the first- time on 
second appeal. The plaint must, be looked at 
as whole ; and although i in paragraph,13, of 
the, same the plaintiffs gonght to strengthen 
their case by the insertion of a plea, to-the effect 


that the defendant Bhairon Bakhsh Singh had | 


realized rent. from them as under-proprietors, 
there are other paragraphs i in the plaint which 
y make it clear that.this,plea was merely subsi- 
diary- or incidental, | -Lt was never made the 
è basis of any formal 3 issue,. and BO far as I. can 
“see, was treated by the Co slow, a3 obyious- 
_. ly false in “fict. In Pada of, their 


Alaint the appellants de" imed that 


Ba 








f they purchased at-the g ~f October, : 
1899, the.entire right: | Bakhsh’ 
gh in both the ham nd. came, 

to possession’ thereof. mb Raza- 
and Singh ousted the. ~ 1908, 

n thé strength of. ‘his rchaser 
nder the deĉree.of the. cat the, 


auction- sale of Novembi we, wile Bib 
aS against him is essentiauy one for the estab- 
lishment of the plaintiffs’ claim that the under- 
proprietary rights of.Bhairon Bakhsh Singh’ 
had never been extinguished, and had not, 
passed to Razawand Singh at the auction- sale 
- 6f°1905. TI concur, therefore, in- the order, 

proposed by the learned J udicial Commissioner’ 
‘¢ Appeal accepted. 
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(se 7A LI. 91) - 
ALLAHABAD HIGH COURT. 
- .. CURIMINAL Appeat No. 573 or 1909. 
October-26, 1909. i 
pn :—Sir George Kner, Kr., Judge, 
ane Mr. Justice Karnal ere 
4 EMPE ROR—Arpauiaxt 
VErsus 


GULAB SINGH AND OTHBRS-—~—-O PPOSICE ” 


~ t 


= 


Party, 

Penal Code (Act XLV of -1860), <. 225B—Escape 
from’ eustody—Rules of, Bord of Revenue relating ta 
recove) y of land revenue, rule 9, dl. 2—N. IF, P. ang 
Oudh Land Revenue Act (III of 1901), ax. 142, 148, 146. 

Although, ag Inid down by the rules of ‘Board of 
Revenuo, a -process for recovery of tho arrears of 
land revenue should ‘ordinarily ’ issue against the 
lambar dar in tho first instance, yet there may- bo 
occasions when it is expedient to issue process in the 
first instance against the defaulter himself. Therefore, 
if the Collector chooses to . proceed against tho 
defaulter dir ect and orders tho arrest and - detention 
of defaulter, tho arrestis legaland escape from 
cnstody is an’ offence punishablo under Peer 
225B, Indian Ponal Codo, 

It is not necessary that the arrest and detention of 
a defaulter should follow and not preocde a writ of 
demand, The words of section 146 authorize the 
issue ‘of both processes against tho defaulter and 
thors. ia nothing to limit the order in which they 
should i issue. o, 


` ‘Criminal appeal from an order of acquittal 
passed by Maulvi Makbul Husain, Naga 
of Jaunpar. 

Mr. TV. Walah. AN, Advocate), 
for the Crown. .” 

Mr. Satya - ‘Chandra M ae 
Accused. - 

Judg ment.—Galab Singh, Doina 
Singh, Chatar Singh’ and . Baldeo Singh are 
accused of an offence under section 225B, 
Indian Penal Code. On the 19th of March Frese 


for tho 


- four ‘men were arrested and locked up in the 


tahsil lock-up. A warrant against them had 
been.issued by the Tahsildar on the groand 
that they were defaulters and had not paid the 
Government’ revenue due from them On the 
20th, these four men escaped whilst still in 

eastody. There 1s no dispute abont the facts. 


“All the necessary ingredients constituting the 


offerice have been admitted by.the accused or 
en their behalf. The learned gentleman, who 
sppeared on their behalf.in the Court below; 
contended that evenon the face of the ad- 
mitted facts the accused were not hable io any 
punishment.. He based -his argument- upon 
rule 9, clause (2).of the rules of Board of Re- - 


venue relating to recovery of arrears of land 


revenue under the N. W P. and. Oudh -Land 


-+ s + +~ 
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Revenue Act, 1901. The learned Magistrate 
admitted the force of his’ argument and ac- 
quitted the accused. From this order of acquit- 
: tal a petition of appeal has been filed by the 
Local Government and it is contended that the 
Deputy Magistrate's interpretation of the law 
is-wrong. Under section 142 of the Local 
Act No. III of 1901 all-the proprietors of & 
mahal are jointly and severally responsible to 
Government for the revenue assessed thereon. 
When any instalment of such revenue falls in 


' arrears, as in the present instance before us,’ 


that arrear of revenue, as section- 146 shows, 
may be recovered by oneor more of the pro- 
ceases set out in section 146. One of those 
processes is the arrest and detention of the 
defaulter as defined in section 143 of the Act. 
The rules relating to recovery of arrears of 
land revenue do indeed lay down that in a 
mahal in which a lambardar has been appoint- 
ed, process shall ordinarily issue against the 
lambárdar 3 in the first instance, but it would 
be straining the proper meaning of the word 
‘ordinarily’ to hold that the intention‘of the 
Board was and the intention of these rules was 
that'in every case process should issue against 
the lambardar i in the first instance. ‘The very 
use of the word ' ordinarily’ shows that ‘oc- 
easion may arise when it is found expédient to 
igsue process in the first instance against the 
defaulter. ‘It is for the Tahsildar to deter- 
ming ‘whether hè shall, in order to recover the 
arrears, have recourse to the lambardar in the 
first SAHA BOS or ‘shall proceed against the 
defaulter direct.’ Whichever course he may 
adopt, his warrantis legal and the arrest under 
it is legal and - -the’ escape from there is an 
area Eg 

“A further obhtention is pub’ ee that 
the intention of-the législature in enacting 
section 146 was that the arrest and detention 
of the defaulter should follow and not precede 
tlie serving of:writ of demand. We find our- 
sélves unable to follow this contention. The 
words of section 146 are wideenough to autho- 
risg the issueof both processes against the 
defaulter, and: there is’ nothing ‘to limit the 
_ order in which they should ‘issue. In many 
cases the'service of the writ of demand would 
result in the eseape of the- defanlter and in 
such cases the Tahsildar would ` use crdinary 


prudence if he had resort to arrest instead of, 


serving A writ of- demand. 
For a defaulter tò escape Su a cuštody in 


which he‘has been locked and detained is not 
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a very grievous offence; still it is-an offence 
in which the authority of the officer who issued 
it is set at defiance and that authority must 
be maintained. The sentence, which we pro- 
pose to pags,is not to be looked upor ab ‘a sen- 
tence which is generally passed in such cases. ' 
We take this more or less to be a test case and 
we trust that when it is known that escape 
from such custody is an offence, the comm}s- 
sion of such an offence will be avoided. ¥ 2 
direct that under section 225 B of the Indi \ 
Penal Code, Gulab Singh, Bishnath Sin 
Chatar Singh and Baldeo Singh, suffer, e N 
and all of them, simple” imprisonment 
seven days from the date of their arrest. 

_ Appeal allowed, ° 


ok 





(5. C. 7 A L. J. 25 ) 
: ALLAHABAD HIGH COURT. 
CRIMINAL Reviston No, 437 OF 1909. 
“September 9, 1909.. 
. Present: -— Mr. Justice Tudball. 
Musammat AJUBA AND orners— APPELLANT 


t 
é 
i mmy gt ne ara ~e A 
pee oe 


versus : a 
| EMPEROR—Opposite Parry. N 
` Opnum Act (I of 1878), 8. 9—Micit: sale of opjum 


—Kvidence—Presumption. 

Several persons were found present in a “house 
one of whom was smoking chandu. On the premi 
were found three pipes, twoiron needles, one pa 
of tongs, one lamp anti one smoking pillow. Th 
quantity of opum found in the house was withi 
the limit allowed by law: Held, that the facts o 
the case were not sufficiently strong to allow a 
presumption to be drawn that an illicit sale of opium — 
was bemg carried on in the premises, 

King-Emperor v Bakw, A W.N. (1902), 17, dis- 


tinguished. N 

Criminal revision against the order òf the 
Sessions Judge of Banda. 

Mr. Satya Chandra Mukerji, for the Appli- 
cants. 

` Mr. R. Malcomson, for the Crown. 

Judgment.—The two `` applicants, 
Musammat Ajuba and Butan Singh were 
tried together with one Manni Lal on a 
charge of illicit sale of opium under section 
9 of ActIof 1878.. Manni Lal was tined 
Re. 60. The two ‘applicants were fined 
Rs. 25 each. The former appealed to the 
Sessions Judge who held that the offence was 
not proved and. acquitted -him.- The two 
present applicants applied to him in revision 
in their cases but their application Was. 
Bec e: They havre now come to this Court 
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in revision. . The. facts appear to be briefly 
as follows :—The police raided the house in 
question, . and found several persons present, 
one of whom was. smoking chandu. On: the 
premises were found” three pipes, two ‘iron 
needles, < ‘one pair,of tongs, one lamp and. one 
smoking pillow. The amount of the drug 
found in the house Was within the limit allow-’ 
ed by law. There i is no evidence whatsoever 
of the sale of apium by the applicants. Tho 
Magistrate relied, upon the. decision of this 
‘Court in King-Emperor v. Bakir (1). Bat 
the facts of the ‘present case are vary different 
from _those of the: case above ` mentioned 
whe a large, quantity. of the drag i in excess 
of t e legal? amount. was found and where. 
several persous were found smoking. The 
i; ts of the present case -are not sufficiently 
ng ‘to allow that-presumption to be drawn 
Chieh was drawn in the reported case. The 
learned Sessions’ Judge was clearly of this 
opinion when he’ acquitted ‘Manni Lal. If 
the offence was ‘not proved against Manni 
lal, much less has it bean proved’ against the 
applicants, the evidence is’ quite insufficient. 
‘to prove thé guilt of the latter.---I, therefore, 
allow the application and set aside the 
convictions and sentences. The- finan; if paid, 
ill be refunded. - l 
pkan allowed. 

(a) A W. y. t1802) Vig o ; ; 
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ALLAHABAD HIGH COURT. 
| First Crvin Appsat No. 296 or 1907. 
i y November 1, 1909. 
‘Present:—Sir John Stanley, Kr., Chief 
Justice, and Mr. Justice Banerji. , 
. Musammat SHAMDEI—Pratsrn— 
APPELLANT 
versus 


BALJIT SINGH AND eee E 


« RESPONDENTS. 

Civil Procedure Code (Act XIV. of 1882), 88. 13; 43— 
Suits for sale of mortgaged property by” prior and subse- 
quent ‘mortgagees ‘without: tmpleading each other ‘as 
‘parites— Second suit by prior mortgagee for- sale of 
property a to subsequent mortgagee, whether 
barred 

Oortain propéréy Was mortgaged to two different ` 
mortgagees on two different dates. - The first mort- 
gages brought a suit for sale, obtained's .docree and“ 
in - execution, purchased the property himself, 
The second mortgages, was, not made & party 
‘to «thst “suit.” Subsequently the, second mbrt- 
-gago brought.a aimildr'sdit; got a-deoree: for sale 
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and purchased the property himself, He also did 
not implead the ‘prior’ mortgagee’ as a ‘party to his 
suit. Upon-this, the first mortgagee sued the second 


“mortgagee for possession. of the property, on the 


ground, that he was s prior purchaser. This suit was 
dismissed an the ground that the second ‘mortgagee 
not being a party to the first mortgagee’s suit, the 
sale to the first mortgagee was not binding on the 
second mort, Thereupon the first mortgagee 
sued for the sale of property on the ground that a 
balance was still due to him upon hia decree which 
had not been satisfied by the previous sale in his 
favour: 

- Held, that sections 18 and 43 of the Code of Civil 
Procedure, 1882, were no bar to this suit inasmuch 


-a3 the second mortgages was not a party to the first 


suit, that the Arst mortgages was bound to add the 
second mortgagee as a party to his previous suit, so 


_ 48 to give him an op portunity to redeem _ the prior 


mortgage, but that this omission did not preclade the 
first mortgagee from maintaining ‘the present suit, 
inasmuch as the object of the suit is to afford the 
second mortgagee an opportunity to redeem the pro- 
perty from the frst, mortgagee. 


First appeal from the decree of Pandit 
Pitambar Joshi, Esquire, Additional Snbordi- 
nate Judge of Aligarh.. . a) 3 

Mr. Durga Charan Banerji (with him -Mr. 
Purushottam Das Tandon for Mr. Moti Lal 
Nehru), for the Appellant. 

Mr. Sundar Lal (with him, Messrs. M. L. 
Agarwala, Satya Chandra Mukerji, GQulzari Lal 
and G. D. Agarwala), forthe Respondents. 

Judgment.—tho suit, out of which 
this appeal has ‘arisen was brought by. two 
plaintiffs, .namely Mtsammat Shamdei, and 
Narain Das, for sale of a 13 biswanst and 64 
kachwansi share in the village Dyanatpur, 
dated the 25th of Feb- 
ruary, 1874. The said mortgage was executed 
in favour of, one Lachman . Das by Baljit 
Singh, Sarup Singh, Chandan Singh and 
Gopal Singh. Lachman Das, the mortgagee, 
died leaving four sons Nand.Ram, Dila Ram, 
Makund Lal and: Khushi Ram. The plaintiff 
Shamdei is the widow of Makund Lal. One 


of the defendants Musammat Gobindi is the 


widow of Khushi Ram. The plaintiff Narain 


| Dasis alleged to be the adopted son of Makund 


Lal but this adoption is denied and the 
question whether he is or is not the adopted 
son of Makund Lal has not been raised in 
this appeal. The learned advocate for the 
appellants has argued the caseas if it were 
a suit by ‘Musammat Shamdei alone. After 
the death of Lachman Das, 2 suit was brought — 
for sale on the basis of the aforesaid mortgage 
by the four sons of Lachman Das on the 24th 
of February, 1880. They obtained a decree 
for sale from this Court on the 29th of July, 


_, of Shamdei alone, 


‘ABQ 
4 SHAMDEI ¢ v. BALJIT SINGH, 
1881, against the .mortgagors ‘end other 


* * members of- their family, including Kanhai 


.' Singh and Durjan Singh. -The mortgage . 
comprised . among other property a 4% brewa 
share in the village Dyanatpur:- This was 
sold by auction on the 20th of April, 1885, 


"ard. was purchased by the décree-holders_in. 
* the name of. their mother Musamniat Sohini. - 


The purchasers had the. village partitioned 
and the 44-bis0a share waa formed into-a 
“4 biswa mahal, which under a subsequent 
` partition between the heirs of Lachman Das 
"was allotted to the shares of Shamdei and 
Gobindi. It is alleged that -after the.-sale of. 
- the- 44 brswa share, and other property, a 

balance óf Rs. 30,000 remained due upon the. 
deoreè ` and “under the -partition “referred . to 
above, the decree was allotted to the share 
On the 18th of January, 
1880, Chandan Singh, .Kanhai Singh, and 
Durjan Singh-made.a simple mortgage of 2 
_biswas..6 - biswansis. out-of the 43 btaeas 


` mentioned nbove in favour of Bansi Dhar, the.. 


adoptive father: 6f.Piaré Lal, defendant No. 
50.. On the lst of May,- 1884, Bansi Dhar. 
brought a suit upon the said mortgage against 


his mortgagors ohly'and did not implead. - 
in it the heirs of Lachman . Das. On she Ith. 


of August, 1884; he obtained a decese for sale 


and in execution of that decreo caused a 13” 


biswansi and 67 kachwansi share. to. be gold 
and himself purchased it on. the 8th’ of ` 
September, 1896. On the 4th of Jannary, ` 
-1899, Shamdei and Gobindi instituted a snit 
against Piare Laland other purchasers from 
him. for possession ~ of the-13 diswansi 6+ 
- kachwansi ~- share mefitioned above. or the 
- ground, that, they were prior purchasers of 
the said property i in - execution of- the decree 
passed on the, morigage of the 25th of 
February, 1874. This claim was’ dismissed 


by _ by this Court, on the ground that Bansi . 


Dhar was nota party to the suit brought by 
- the sons of Lachman Das. for sale under the 
mortgage held by them. ‘Thereupon the pre- 
sent suit was brought for. ‘the sale of the 13 


biswanst 64 kachwanst share for the realization | 


of Rs. 5, 100, out of the balance due-under the ~ 
mortgage of the 25th of February, 1874, 

‘The Court below -has dismissed the suit 
being: of_opinion that it is not maintainable. 

. Weare unable ‘to agree with the learned 
J adge of the -Court below, The. legal 
representatives of Lachman Das were compe- 
tent, in the suit wath they brought to 
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énforce the mortgage of the 25th of February, 
1874, to add the second mortgagee ` Bansi 
‘Dhar asa patty to their suit. : In fact they’ - 
were bound to do so for the purpose of giving’ 
to Banai Dhar, who-ns subsequent mortgagee - 
hada right of redemption, an opportunity to 
` fedeom their -mortgage. This, opportunity 
“was -not afforded to Bansi Dhar and, ‘therefore, 
“the sale of the 13 biswansi 62 kachwans 
share mortgaged to him was not binding on 
him. It wason this’ ground, as we have - 
said above, that the plaintiff's suit against 
Bansi Dhar’s legal representatives for posses: - 
sion of- the aforesaid share was dismissed. 
_ The fact that Bansi-Dhar was omitted ‘from 
the suit brought upon the mortgage of A874 
does not preclude the- present plaintiff, who 
has an interest in that mortgage; from. 
maintaining -the present suit and seeking 
to bring to sale the 13 diswansi 64 
kachwans, for the -sale-of which a enone 
decree had not been passed- against Bansi 
Dhar. The object of the suit is to afford to 
Bansi Whar’s legal representatives ` an’ 
opportunity to redeem the aforesaid’ share ` 
from the mortgage of 1874. There can be 
no bar to. such a suit.' Sections’18- and. 
- 43 of the Code of Civil. Procedure, 1882, are? - 
no bar to the kuit inasmuch as Bansi Dha 
was not a party-to the first suit: Upon this 
point there cannot be’ any ` doubt. and the 
Court below is clearly in ‘error in ‘holding 
that the suit is not-maintainable. There are 
other questions involyed-in the case. The 
‘plaintiff .claims‘ Rs. 5,10) alleging that 
amount to be part oi the ‘money due upon 
the mortgago of 1874 but as the mortgagees 
themselves have purchased portions of the 
mortgaged property, the joint nature of the _ 
mortgage-has been severed and the owner of 
the 18: biswanst 64 Kachwansi*is only liable. 
for that portion of the ‘mortgage ‘money-which `. 
is proportionate to the aforesaid share of 
the mortgaged property. This is oneof the. 
questions which the Court. below will have- 
to determine and which~it has not determin- 
ed. There are other questions also,- for ‘ OX- 
ample, the question whether the 13 biswansi 
.64 kachtranst could be. properly mortgaged 
by the persons who “made the mortgage of’. 
“1874, and whether’ the mortgage of that- 
share is a valid mortgage. As all these: 
questions have mot” been properly tried by, 
‘the Court below and as the suit has been. 
“Manna Upon -f preliminary ee and: 


PN 
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-- PIRTHI CHAND LAL V. SHEIKH HAZARI. 


its -decision on that point is, in ‘our judgment," 
get aside’ 


erroneous, we allow: the appeal; 
the decree of the Court below- and remand 
the case to that Court under the’ provisions 
of Order 41, Rule 23, of the Code of Civil 
Procedure, with ‘direstions to re-admit it 


biaoAbns! 


.-amelgamated into one. 


under its original number in thë register: - 


and dispose of it-on the merits, regard being 
had to the observations made above. Costs: 
here and hitherto; will abide the évent and 
the. costs i in this Coane: will inelude fees on 
the-~higher scale. 

The objections under section 561 òf Act 
No. XIV of 1882 preferred on behalf of. 
certain respondents, necessarily. fail and” are 
dismissed with costs to = borne by- the“ ob- 
jectors. 5 ! 

f Ho Sa Haa allowed. - 
A - Cause remanded, ' 


~ 
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CALCUTTA HIGH COURT. 
ECOND CIVIL Appest No. 1389 oF 1908. 
i January 10, 1910: NG. 4 
, P esent; —Mr. Justice’ Chatterjee. 
P PIRTHI OHAND LAL CHOWDHURY— 
PLAINTIFF-—APPELLANT ak 
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DeVvSUSs 
SHEIKH. HAZARI—Durenpaxt— 
RESPONDENT. 


Begal Tenancy Act (VIII 6f-1885), ss. 50, 105— 

; mation of tenures——Uniform payment of rent 

= ears—-Presumption of holding from permanent 
not in 
pich | 


nt 
wW in 8 proceeding under section 105- of the 


~- 


the ‘defendants or their predecessors wore’ 


owners of six separate tenures which have been 
They have proved 
uniform payment of rent for more than 
20 -yéars before ‘the suit and the question is 
whether they are- entitled to the benefit of 
presumption under séétioh 50 of the Bengal 
Tenancy Act. It has been contended that the 


_ provisions of clause 3 of section 50 itself in- 


“when a tenure 


` operate. 
. that when clause 2 of the section mentions. 


_ directly bar the incidents of the presumption. 
-I may also refer to the case of Udoy Chandra 


v. Nripendra Narayan (1), which holds that 
‘is subdivided into two 
sepurate tenures, the presumption ceases to 
The ratio «dlecitdendt of that case is 


“both tenures and holdings as amenable to- 


er of six gepurate tenures which,.have been ~ 


of -o Act, it ig fonnd that the defendant ia 


“dmalgamated into one after the permanent settle- 
ment and uniform payment of rent ‘for more wan 
20 years before tho suit has been proved: 
~ Held, that the presumption which wonld hayo wi 
plicd to the six different tenures if they had stood 
separately, would apply to the amalgamated tenure 
under section 50 of the Bengal Tenancy Act. 

. Udoy. Ohandra v. ‘Niipendra . Narayan, 1 Ind. Cas. 
4; 18.0.W.N. 410; 86 O. 287, distinguished. -- 


Appeal from the decree of the Add toai 


J 


“the presumption, clauuse-3 refers only to 


holdings of razyats andit must be presumed 
that the Legislature intended to exclude 


7 tenures from the benefit of clause 3. This. 


principle, if applied to this case, would bar 
the presumption as the amalgamation ig one 
of tenures. -` 

: The facts found in that case, however, were: 
that there was 2 fresh contract under which 
the two ténures were ‘created in place of one. 
In this case also a fresh settlement in 1282 
was pleaded by the plaintiff, but has not, 
been praved-and this‘case may, therefore, be 
distinguished, fom the above case, in two 
points, ay ‘that this is a case of amalgama- 
tion of six distinct tenures into one(2), that no 
new contract ia established. 
-~ Upon a close reading’ of the provisions of 
section 50, I find that clause 2 -creates a 
presumption equally in favour of all tenure- 
holders and vatyats and clanse three saves 
the operation of the presumption in favour 
of raézyate when the land las been separated 
‘from‘another holding or been added to an- 


| other holding. In the case of amalgamation 


_it ig nob necessary that the land added should 


réyersing that of ~the . Assistant Settlement A 


Special J udge of Purnea, dated March 5, 1908, 
ners at that place, dated August 22, 1907. 
Babu Jogendra N ath Mukherjee, for the Àp- 
pellant, ` 

Moulvi. Syed Bhana “Huda and. Babu 
Rag Kumar Roy, for. the Respondent. 

Judgment.—This appeal arises in 4 
proceeding under section 105 for the settle- 
ment of fair rents,’ 


- 


~ 


: reference,’ 


It. has-been found that l 


have previously formed-part of another hold- 


‘ing and may” be land which had never- been 


a` part -of another holding. The case of two 
holdings” being amalgamated into one is 


` Jeft entirely untouched by clause 3 and must 


be decided by‘ reference to the general pro- 
“vision under-clause 2. So in the case of two 


’ or more distinct tenures being amalgamated 


‘into. one, yeference must be made to the 
“general provisions of clause 2 and upon such 


I:-find that the presumption 
- (D) 1 Ind. Ona. 4; 18 0> W. N. 410; 86 O. 287, 
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GIRWARDHARY SINGH V. BAOHU SINGH. 
which would have applied to the six different 
tenures if they bad stood separately, applies 
to the amalgamated tenure. The appeal, 
‘ a wat be dismissed with costs. | 
4 | Appeal dismissed. 


-| 
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CALCUTTA HIGH.,.CGOURT. _. 
Saconp, Crvm APPBAL No. 517 or 1907. 
. - November 23,,1909. | 
Present: —Mr.. Justice Holmwood and 
Mr. Justice Chatterjee. 

GIRWARDHARY SINGH—Prawtirr— 
APPELLANT 
, versus 

BACHU SINGH AND OTHEÈS-— DEFENDANTS — 


RESPONDENTS. 
| Bengal Estates Paristion Act (V of 1897, B. C. ), es 88. 
| 51, 52, 65, 58,,119—Cinl Procedure Code (. Act XIV of 
1882), 88. "620, 5231—Partition by Revenue Authoritws—- 
Jurisdsction of Civil Court to set aside. . 

.A Civil Court has no jurisdiction to set aside a 
partition made by the Revenue Authorities on - the 
ground of a defect i in, or erroneous exercise of, juris- 
diction withbut any issue of fraud or’ wrongful losa 
caused to the parties by reason of such error. 

Secretary if State v. Fahamidannissa, 17 ©. 690; 17 
I. A. 40, and Ledgard v. Bull, 9 A. 191 (P.C); 181A. 
184, referred to. 


Appeal from the decree’ of the ` District 
Judge of Mozaffarpur, ‘dated November 30, 
1906, reversing that of the first Sub-Judge af 
that District, dated May 2, 1906. 


Babus Umakalt Mukherji and Ohandra 
Sekhar Banerjee, for the Appellant. 

Babu Lachmt Narain Singh, for the Re- 
spondents, 

Judg ment.—The question that arises 
in this second appeal i is whether a Civil Court 
has jurisdiction to ‘set aside a partition made 
by the Revenue authorities on the ground of 
a defect in, or erroneous exercise of, jurisdic- 
tion without any issue -of fraud or wrongful 
loss caused to the. parties by reason of such 
error. -The following synopsis will show the 
course the case took inthe Revenue Courts. 
“On the 16th August 1900, an application was 
| made, for partition of the estate and on the 
13th January 1901, a partition was ordered 
vto be made.- Early in 1902, the vatbundi was 
“approved and in April of that year the pro- 
prietors: came in under section 51 of the 
Bengal . Estates Partition Act (1897) and 
applied to have the partition made by arbi. 
‘trators three of whom were named, - | 

It appears that the Oollector nominated 


~ 
s i 


[INDIAN CASES. . | - 


-tion contained in the award: to the Collec 


an ; 


tf 


only two of these persons in his order of 
reference dated the 30th, April 1902, but all 
three acted as arbitrators and it is conceded. 
before us that no’ question of jurisdiction now, 
arises upon this point. On the 31st January 
1903, the arbitrators submitted their ‘award | 
and the Deputy ‘Collector remitted it to them ` 
on ‘the Ilth July 1908 for a general re-con- 
sideration of the takhtabandt. i 
The arbitrators refused to re-consider their. 
award and the Deputy Collector then pro- 
ceeded to effect the partition himself as if 
he was acting under Chapter VIII yof the 
Act. His report was completed ‘and sub- 
mitted to the Collector on the 23rd Decémber 
1903, on which date the Collector issued 
notice to the parties ‘and after hearing them 
and reading all the papers, he held that the: 
Deputy. Collector was not justified in, with. 
drawing the case from the arbitrators , šad. 
making the partition himself. He ‘ghoul 
have at once submitted the completed par 














for approval under section 55‘ of the Acta 
the Collector would have handed iben to t 
Commissioner for confirmation unléss he sa 
sufficient reason for disallowing it ‘on eifhé 
of the grounds mentioned i in section 50. . Hb, 
accordingly. approved the partition made by 
the arbitrators under section 55 and forward 
ed the papers to the Commissioner for con 
firmation under that section.. `. 

It is contended that by reason of KA AAN 591 
of the Act, the provisions of sections 520. and 
521 of the, Code of Civil’ Procedure apply to 
the award in this case and that on the re- 
fusal of the arbitrators to re-consider it, 
award became void and the Collector had‘ 
jurisdiction to take cognisance of, far less oO 
restore it. 

Now apart from the E whether cea 
tions 520 and 621 have any ‘application. to 
this case and assuming but not admitting 
that the Collector exercised his jurisdiction 
improperly it appears to us extreniely doubt- 
ful whether having regard to the provisions 
of section 119 of the Estates Partition Act” 
his order was liable to be contested in the 
ivil Court. We have been referred to the 
ruling of the Judicial Committee in Secretary of 
State for India tn Council v. Fahamidannissa 
Begum (1), and to the numerous cases where 
Collectors have executed certificates whére no 


arrears of revenue were due`or without. notice 
(1).17 O. 590 (P. C.);17 I A. 40, 


` 


Vol. VI 


| INDIAN CASES. 


~ - 


KAJI MAHOMED SHERIFF V, SUSPER SHERIFF SAHEB. 5 


under section 10. But these are all cases 
where the Revenue authorities have, as point- 
ed‘ out by their, Lordships of the Judicial Com- 
mittée, ; ‘in “violation of the rights sécured to 
the owner of a permanently ` settled estate, 
claimed to subject his land to an additional ás- 
sessment, which ‘is wholly illegal and invalid.” 
He “can, therefore, appeal by suit, as a matter 
of right, to lave immediate redress for viola- 
tion and. -engroachment on his secured rights. 
The’ princi ple applies whether the encroac 
ment is on the alleged ground of alluvion or 
arante ‘alleged to be in arrears, which is 












8 no “decree by reason of non-service 
statutory notice, . 


a partition where’ the Rəyenne, authdr- 


16 partition . and where no wrongful loss: ig 
leaded i in: ‘consequences “of their action. 

The only case “where a finals decision of a 
eur. be set aside’ merely on the ground 
rant \of jurisdiction i is when the Judge has 
inherent jurisdiction over the subject- 
datter of. the’ suit. ` Irregularities in the 
xércise of its jurisdiction by a competent 
Court must be made the subject of objection 
at the time, and the defendint cañuot' subse- 








vide thé well-known’ case ‘of Ledgard v.*Bull 
(2). But this is really an’ academical ques- 
tion.inasmuch as in this case we find--there 
‘was nô defect of jurisdiction in the Collector 
Thè order remitting the award to the sarbi- 
trator’ was not in ‘accordance with section 
520 of the Civil Procedure Code and it was 
not, therefore, remitted under that section. 
' The provisions of section 521, therefore, do 
notapply and the award has not voided under 
that section by the refusal of the arbitra- 
-tors to re-consider it. Reading section 55 with 


section 57 of the Act, we find that the Deputy. 


Collector had no power to remit the award 
‘and’ to’ jurisdiction’ to make the partition 
himself ünder Chapter VIII. The Collector 
‘rightly treated the order of ' remittal as B 
-. nullity and proceeded to deal with the award 
under’ section 55 which is the only section’ of 
‘the Act under ‘which an award can be dealt 
-with. He went fally into the’ grounds of 
` objection to the award as far .as they fall 
- within ‘the scope ofthe section and- upheld 


_ the ‘award, which was not open to revision on ` 


(2) BA: 1015 18 IVA. 184, à 


~ 


rears,” Or OD” a decree by certificate, 


‘would not seem to apply $ toa E 


es. haye an inherént jurisdiction tó make - 


quently: dispute the'jurisdiction of the Court— 


a55 
the basis ‘of the takhtabandi, with which 
the arbitrators had no power to deal. The 


fact that the Deputy Collector took unneces- 
sary and illegal intermediate steps-in con- 
nection with the award cannot affect the ju- 
risdiction of the Collector. They merely 
second as the Collector points out to cause 
unnecesary delay. The fact that the Commis- 
sioner held-that the award was contrary to 
law as stated in the plaint (for his order has 
not been laid before us) would not affect the 
case inasmuch as he upheld the partition as 
made by the arbitrators as being a fair one. 
Lastly, we come to section 58 of the Act 
which, assuming that the award was void and 
the partition was really made by the Deputy 
Collector, enables the Collector to approve the 
partition with or without amendments or to 
make a new partition or'to remand the case 
to the Deputy Collector. The effect of this 
is that even if the Collector’s view of the 
Deputy Collector’s proceedings was erroneous, 
which we think it was not, the error on the 
face of the proceedings would be merely one 
of form, and no consequential wrongful. loss 
being alleged, no suit would lie:to set aside a 
partition which the Collector was empowered 
to make himself apart altogether from the 

award of the arbitrators. 
For all these reasons the appeal. fails and 
must be dismissed with costs. 
; Appeal domed. 





MADRAS HIGH COURT. 

Sscons Orvis Arrear No. 787 or 1907. 
January 27, 1910. 
‘Present:_—Sir Ralph Benson, Judge, and 
Mr. Justice Krishnaswami Aiyar. 
KAJ I MAHOMED SHERIFF SAHEB 

—ÅPPELLANT 
VETSUS, 
EUSUFF SHERIFF SAHEB AND OTHERS— 


RESPONDENTS. 

Religious Institutton—Wakf—Property" granted for 
support of mosque—Separate enjoyment of property by 
the managers of the mosque-—Right to alienate—Sale of 

property in execution of a denes against one of them-— 
Civil ‘Procedure ‘Code (Act XIV of 1882), 8: 81—Non- 
JO of parties—Dismissal of suit. 


" Bome land was granted for the support of a mosque. 
The kasi and the khatıbs divided the land and-manag- 


edit in separate shares. It was sold in execution of 


a decree aguinst one of the khatibs: 

Heid, that the. sale was. invalid inasmuch as -the 
land belonged to the mosque and its separate en- 
joyment by the managers. of the mosque- did- not 


= 


AY 


| Pillay v. Ohockalings Royer, 15 M. L.J- 10; distin- S 


_ register make it abundantly clear that the 


| Lotlikar y.'Wagle(Q), and Minakshisundaram 


‘been granted for such “beneficial. enjoyment, 


_ and that the sale in -éxeéution of a decree- 


tain other khatibs, This Objection, was not 


- the frst time on appa. We think that the 


| Courts below and remand the case to the Cours 
_of first instance to bring all proper parties- on. 


2 AN 
r hal - 
7. > “ bi ake = 
x es 
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OP anp BF INDIAN GASEB. o [190 
NATIA BAPIRAJU V, PURAN ACHUTHA RAJAJER, p: ih TE , ` 
mako ib their porsonal property which they could “ MADRAS HIGH COURT. 4” 
` alienate at their pleasure. ’ Sevonp Civ APPBAL No. 1308 oF 1907." 


- Lotlikar v: Wagle, 6 B. 696 and Pe tne een January 20, 1910.. 


guished. - - Present:—Mr; Jastice Miller and 
“A guit hoad nob be ‘Aismissed for -non- sander: -f _' -s Mr, Justice Krishnasawmy Iyer.. 
parties. > If the objection as to non-joinder was not > NATLA B as as AJU = APPELLANT n. 


taken in the first Court, but is forthe firat time taken Se 
in’ appeal, the appellate Court should not dismiss tho `: 


m 


~ suik, but order the joinder of thenecessary parties and ` | PURAN ACHUTHA RAJAJ es AND ; 


direct A. fresh trial to be held. . $ ANOTHER— RESPONDE NTS, Ar 
Second Appeal against the decree of the | » ‘Abkan Act (Mad. Act I of 1886), s. 18— -Parthershep 
District Court of Salemin A. S. No. 86 oe between a licensed manufacturer or vendorof arrack and. 


e not holding a license— Whether ll 
‘1905,"presented against ihe decree of the Dis- yi a 13 oe fe: AEE ACE Passi prani 


triot Munsif- “of Salem i iy O. S. No. 360 ` i person who has no hecense’from holding an 
1903. ` > the manufacture or vend of liquor jointl 
Mr, N, Èajagopalachari iar } i the ei: licensed manufdcturer or ‘vendor, a 
















| b.. Moarudamutht ‘Pulley v. Rangasawmi Afoo 

ja | . 401, explained. ** ` j ; 
Mr. T. ahi amanya Alar, for . the S.A; No. 870 of 1906,. ipproved. l : 

Respondents. - oe > Quaere:—-Whether the prohibition against such p 


Judgment.—tho- inam title deed and --Żerships promulgated by the Commissiondr of Abe 
ee in’ the license forms; is legal? ' 
lands were granted for the support’ of the 
mosque. ’ The fact that the kaz~and_-the 
khatibs divided the property and ‘managed it 
in separate shares cannot make it the pro- 
perty of the’ managers-to be alienated by 
them at their pleasure. The decisions in 


417 and 418 of 1904, ene ‘8 
decree of the District Maursif- of Co 
O. S. No. 66d of noe a CA 
The Hon'ble Mr. Pin i Bcoandome - -Åi 
(Advocate: General); o tte, Appellant; 
Mr. P. Narayanamurti, for the pro 


Pillay v. Ohockalinga Royer (2) do nottouch J udgment.—On the ge 


the present case. : There’ the property was 


beneficially enjoyed by the alienors and had Court the parties agreed that’ an -‘accoun 


should be taken by: a Commissioner upon the 
result of which a decree should be made. 


When the. case came on again ‘on appeal 
against one ‘of the khatibs cannot be upheld from thé District Munsif’s “Tanah ation. the 
against the mosque. 


; account was taken, an objection was raised 
E So 1 ra has thrown = tho ~ tliat, under the license ‘granted. to the. defen- 
3 ee ee dants, the contract’ of partnership between 


them and the plaintiffs” was ‘illegal, The 
Subordinate. Judge sustained. this “objection ` : 
and dismissed the suit. 

The license is not on record, and: it is im- 
possible for us to say that the partnership - 
contravenes any condition theréin set, forth; , 
but it is now .contended’ that apart from - 
_ the license the partnership i is illegal as being . 

prohibited by the Abkuri Act, and section 13 

is referred to. We do not think section 13° 

prohibits a person who has no, license from -~ 
holding an interest in the.-manufacture or “ 


‘We niust hold that the tnam was inalienable 


taken in the first Court, but was raised for ` 


proper, course, the Judgeshoŭld have adopted; ` 
was to order the joinder'of the other khatibs 
nnd a fresh trial. ‘We reversethedecreesofthe - 


to the vecord-and dispose of according to law. 
The costs hitherto incurréd will be provided 
for in thé revised decree. | 


‘Meee allowed. Cause remanded. 


(1) 6 B..596. vend of liquor jointly with the licensed manti- 
_(2) 16 M. L.J. 10. a: <a z fácturer or vendor, snd. the authority relied 


Se .. . .2.0n, Maridamuthu Pillay v.Rangasawms Moopan 
i ` (1) does not compel us to--hold.:that;this is- 


ee a a ee eee . the effect of the section, In that case. it was. - 
1? ~ ah e + = 4 =- Sa (D) 24 Mb 401 ae Acct ' ‘ R 
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` pledgor, effect of — Principal 


: ‘NANDLAL THAKRRSBY v. BANK OF BOMBAY. 


held that the conditions of the lioensé were in 
` accordance, with the policy of the Act, but not 
that the, Act itself prohibits a partnership. 
between'a licenged vendor and another. The 


decision 1 in S. A. No. 870 of 1906 evidently ^`. 


proceeded- -on the, view which we take; ib was 
there held ‘that a partnership entered into 
- before the provision, in the conditions of a 
license, of & legal prohibition against transfer 
‘and sub-letting, could not ba held to. be an 
illegal partnership. In this case too the part- | 
‘nership/ was commenced béfore the date 
on which this prohibition in such licenses 

as fillegally promulgated -by the Commis- 
gio r.of Abkari- Revenue, but not having the 
lioénse before us it is unnecessary. to consider 

ow that would affect, the merits, if at all. 


“We. must reverse tle decree of the Subor- ` 


dinate Judge and remand the Appeal Suits , 
Nos. 417 and 418 for disposal on‘the merits in 
pursuance of. “the. agreement between the 
'arties, 
The costs’ will abide, the. result. 
The ‘memorandum * of; objections 
sessed and is dismissed with costs. 
Appeal, allowed. | Suit remanded. 


is not 





“BOMBAY HIGH COURT: | 9 
ORIGINAL. SIDE CIVIL “Appgat No. 15 OF 19097 
` February, 1, 1910. < 
Peint —Ñir Basil Scott; KA, Chief Justice, 
, and Mr. Justice. ‘Baicheloe: 
NANDLAL. WI EER Ey = puint 
` APPELLANT 
z versus 
"Paw a BANK’ OF BOMBAY -Drrexvixt— 
., RESPONDENT. 
“Contract ‘Act (IX of 1872), 88. 103, “igs, “179, 229, 
inter pretation of-—Pladge,’ power.” ‘of —' “Possession,” 


meaning of —Conversion, essence of —Return of goods to 
and -Agent—Knowled ze 
of agent-—Duty of principal to make taquiry—Const) us- 
tions of statute—Considerations fo be borne tn mind. 

Por Scott, O; J.~— : 

A, warchouseman, who has possession of the aos 
of another -person under a promise ‘to hold them 
na o-muccadam, commits the offoncs of cheating if 


> 


- 


- he obtains their possession with the intention of 


pledging thom- as- his own. Therefore, by virtue ~ 
of the second proviso to' section 178 of the Contract 
Act, a pledge of goods: obtained under such citcum- 
stances by the muccadain, ig invalid. 

Babock v. Lawon, 5 Q B. D “284, 42 L; T.” 289; 23 


` W. B. 591; 49 L. J. Q. B. 493, distinguished 


‘The possession. of a.muscadam ig not such a poz- 
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possession ofthe goods of aer fraudulently de- 
prived of them, aud disposes of them, whether for 
his-own benefit or that of any other porson, is guilty 
of conversion. 

Hollins v. Fowler, E. & 1. App. 795, followed. 

Where, certain goods were ple to the defon- 
dant by a person who could not make a valid pledgo, 
the defendant was not allowed to resist the claim of 


. the real, owner- for the price of goods, on the ground 


that the goods were returned to the purchaser from 
the pledgor before any formal demand for the goods 
was made by the real owner on the defendant. 

_ Per Batchelor, J.— 

Although in “construing a statute, itis primarily 
necessary to attend to the actual words of the statuto, 
there are other importaut considerations to be borne 
in mind in seeking to discover the intention of the 
Legislature. 

Where a provision of law las been uniformly in- 
terpreted by the Courts in a parhoular manner and 
the legislature has kept the provisions intact, though 
the statute hag subsequently been amended, it must 
be held that the legislature acquiesced in ‘and åp- 
þroved of the interpretation uniformly put by thio 
Gourts- 

The words of general import used in a legislative 
provision are to be construed with reference to the 
particular cases set out therein. ` 

The “possesmon”, referred to in section 178 of 
the Oontract Act on the subject of pledges, must ho 
.the same possession as is referred to in scotion 108 
on tho subject of sale. 

The word “possession” in section 178 should be 
construed with reference to such partioular cases as 
possession ofa bill of lading, dock warrant, warc- 
house-keeper’s certificate, &o. Section 178 should ho 
read with section 179, which provides for the case 
whero the pledgor has only & limited interest in tho 
-goods pledged, >` 

Mere possession is not sufficient for tho creation of 
-a valid.pledge. 

Greenwood v. Hotquetta, 12 B. L R. 42, 20 W. BR. 467; 
Is Geyt v. Haivey, 8 B. 601; Shanker v. Mohan- 


A 


, lal, 11B. 708; Cooke v. Eshelby, (1887) 12 A C, 


271; 56 L J. Q. B. 505,56 L. T. 673; 35 W. E. 629, 
Cole v. North-Western Bank, (1875) -10 O. P. Cas. 
354, 32 L- T. 788, 44 L.J O. P. 283; Seager v. Hukma 
Kassa, 24 B. 458; Naganada Devay v. Bappu Chettiar 
27 AL 424, relied upon. 

The posséssion intended in section 178-ig such 
possession as 9 factor has, in other words, guch pos: 
session a9 i3 had by an agent entrusted as snoh and 
ordinarily having, as such agent, a power of galo or 
pledge. : 

A: person, who is-the custodian of goods as a 
more warehougeman, has uot that possession whist 
undor soction 178 would enable him to make a valid 


pledge. _ 
A pledge | ‘by a pergon in possession of goods 
is valid only ifthe pledgee' acted in good faith and. 


_audor circumstances which were not such ag to raise 
< & reasonable presumption that the pledgor was agung 


oes 
‘Any information anand by an agent, whose 


dis if is to obtain the information, has, as between 


session ag is: contemplated by section 178 of the - the principal and a third person, the same legal 


Oontract~Act. t 


>- a 


Any person, ee, ‘however iunocoutly, obbaing 


f 


-sonsequences as if it had been obtained by tho priu. 
cipal; OI tho information was s obtained by the 
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agent, in the course .of the business transacted by. him 
for the principal. 

The defendant Bank had: been, for ' several years, 
doing business with one L who occupied the double 
character of a merchant and muccadam,’ and in pre- 
vious dealings the Bank always took letters of secu- 
rity from L for the goods pledged by him. ' Subse- 
‘quently the "Bank forewent this safeguard’ and elected 
to deal with L as’if he were a merchant only’and not 
a muccadam as well.. There were.no grounds for the 
belief that L had ceased to be a muscadam , except 
‘some misrepresentation by the Banks,’ agent. 


The Bank ‘then accepted a pledge of cértain goods - 


in the ‘possession of L. Thevery slightest investi- 
‘gation would have been enough to disclose the fact 
that L was merely, & warehsuseman of the goods: 
' Held, that, under the circtimstances,the Bank were 
‘put upon ‘enquiry to ascertain the: character in which 
L held the goods, andi, 
‘put upon enquiry, should be debited with the: know- 
ledge; which the slightest enquiry would have elicited. 

Oge v, N North- Wabtern Bank, 10'0. P. Tá. 854; 82 
L. T. 738; 44 L. J: C. Pp. 283; ‘Earl of Sheffield ‘v.: Don- 
don Joint Stock Bank; i(1888):13 A. ©. 383; 57.1. J. 
Oh. 986;.58 L. T: 136; 37, W. B. 33; Cooke v. Eshelby, 
(1887) 12 A. 0. 271; 56 L- J. Q.B. 505; 56 `L; T. . 878; 
‘35 W. B, $80, rotted td MA, 

‘Marchester-Trust v. "Furness; (1895) 2 Q. B 539; 
LA'R. 789; 73 L."T. 110; -44-We B..178; 8 _ Asp. .M. o. 
67; 64 L. J. Q: B. 768, digtinguished.  , 

“Where, the defendant acquired absolute ‘control over 
plaintiff's ‘goods ‘by an invalid pledgs and retained 
- them “with the'” intention! of’: keeping -them as 
aéourity for his debts, having no intention of _allow- 
ing anyone else to, have. -any:- dominion over them and 
to deliver them fo Plaintiff or. to pay for 
them: Held, that ‘the deféndant’ Was gule "0 ‘of 
“Conversion”. 3y à mi + 

“THe taking- ofigoods in pledge tates WA AU, 
„man, who -cogld nob make a: yalid pledge and the 
_ Holding, of, ‘them with the intention of retainihg 
~ them, are in themselves a ‘complete ‘conversion and 
that conversion is ‘not removed or blotted ont by 
‘a subsequent return of the goods to the pledgor. 
«Ther very assuming to oneself the property. ` 
and right, of disposing , of another, ming goods is a 
conversion. 

Hollins v. Fowler, L. R. 7H. L. 157; 83 Le T. 
78; ALL. J. Q “Bu ‘277; L. B.7 Q: B.-616; 27 L. T: 
` 168; 20 W. R. 868:: PEKA J. Qi B., 169, Torro to 


and distinguished. ; i ia tics 
‘For the judgment appenlod against, s 808, 4. ` 
Ind: Cas. 652 an 

Mr. Ratkes..and Mr. : Lowndes, for “he 
Appellant... aint : 

‘The’ Hon'ble’ “Mr. a eens Advocate 
General, “for the. Defendant. : 
ie heer ' Judgment. » 

«Scott; C.: “J _—Lakhmidas.,- Narronji from 
£900 till August 1903, carried on business in 
Bombay as a cotton: merchant and ‘muccadam, j 
m mucéadam : in cotton trade boing .& carting 
‘ag ent ~ and’ “‘warehouseman. He was in 
the habit, throughout that period, of financing 
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that the Bank, being ` 


t 1 aie ~ 
a 


ad 
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c PE E O 4 < 

his business ja moans of loans, and cash~ 
credits, given to him, by the Bank ` of Bombay, 
upon.the security of fally. pressed” “bales of, 
cstbton stored on jettas,, (fair weather!, storage. 
plots) or in godowns one wareh buses) at 
Colaba. l 

The Jetias available, to hi 1 


Trustees aud situate ah the coti sa etna 
ground at Colaba.. The three ‘pl ts were - 
numbered 51, 52 and. 53. , Plot 58, which. 


- was only a halfplot, was hired hy La hinidas s4 


in the name, of the Bank, ‘while 51° ahd. 92, 
appears to. haye. been hired in his. own 
-Ib ig found as 8 fact by the {earned J gS 
of the original Court, a finding | ‘which Li 8009 E 
‘ag correct, that Jettas 52 and 53. Were th 


Bank’ g jettas. The H 







‘ments between the Bank ‘and “Lakhmidas; the. 
Bank intended to keep‘ all the bales brought’ 
on their jettas, as, AD, “for “what thel 
had advanced , ‘Lakhmidas, ' Similar) 
Lakhmidas” says ‘ Ge ‘all “his "bales we 
pledged with, the Bank i as ihe received them 


‘The plaintiff” claims against - ‘the 


"Ban 
ünder ‘the following’ Girca mstatices»” ‘Aboiit a 
‘days’ afore “the 18th! of ` -Febraary `: 1908r 


Lakhmidas and siman! named “Damodar 
Jivray' wére “introduced: to the plaintiff's 
“ioonim ab the’ plaintiff's’ Pedhi.: “Damodar - 
Baid he wanted to do‘business in réady’cotton 
“which” the - plaintiffs" -were to ‘buy’on>:-his 
‘account receiving’ margin money at the’-rate 
of Rs: 1,000 per hundréd- ‘bales, commission 
at 8*annas and interest’ at 8 annas- per 
cént. and Lakhmidas was -to bethe muccadam 
of any goods bought’ ata fee. 0f/4.. annas per 
‘bale'to‘'be paid by Damodar. ‘ These terms, 
except that providing: that- -Lukhmidas 
should be the muccadam, were emdodied ina 
“written agreement on the b9th’ of ‘February. 
About that time also, the plaintiffs 'moonim 
and Damodartogether with Lakhmidas visited- 
the firm of Wadia Ghandy & Oo.,'and -had 


a more elaborate agreement drawn up stamp- ` 


ed. and engrossed which was not, liowever} ëxe- ` 


z [1910, 
Kags -> 








ead. ‘Accountant ‘OF thei. 
"Bank says that under, ‘the, “financial ” arrange- Rey 


+ 


~ 
4 


cuted: “ Itis the case of the Bank and‘ is” 


admitted by Lakhmidas that -the: latter ‘was 
a partner. with Damodar in.this transaction, a 
case which is supported. by the fact that he 
drew the. chequé, for. : the- margin. < money 
payable.to the plaintiffs, The plaintiffs 1 in- pure 
suance ofthe agresment oe on behalf af 


r 
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(Damodar Jivraj), 399 filly pressed ' bales of 
cottoi ‘which wis duly. entrusted to Lakhmidhs 
for mu badami that is, for taking’ delivery 


and’ storing, after’ weighing, but as the 
plaintiff s thoonim says Lakhmidas had no 
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ing 1 
- years Y 


jetia to godown having been effected for 


‘ protectioh from: the monsoon). 


right to do anything with the goods after tak- 


A 


ing delivery ‘but to store them. 
On being’ ‘entrusted ` with the goods 
Lakhniidas signed’ receipts ‘for the same in 
To plaintiff's ‘book’ to. the effect that the’ bales’ 
"been Kept anianat (as deposit) in n his jetta 
intiff’s behalf. 
aintiff’s moonem bays that “he, did 
Ww Lakbmidas before" except by sight 
alf of ‘the Bank; attempt was made ‘to 














noan UE ae or 


Fctimidas a as follows: — 
' Q Plaintiffs entered ‘into’ this - transac- 
i -tion because’ they had confidénce ' in 
EEF paT eee | 
os oy ‘you, not Daiinddar?: 
MH As 2 don’ t know, that must ‘be! i they 
20" khew më mora. ° 
„Q They knéw, did they “not, tliat this 
| businêsi was being done by you, ‘in 
` Damodar'ên nameP. - 
a itey i mifst’have known AAN 


AKAN nga ae 

v This ‘suggestion is, however, negatived by 
the. partner in |-the +firm- ‘of Wadia’ Ghandy 
& Oò., who took instructions , for the formal 
MEA He says,- From what occurred on 
that occasion I. can Bay. that Damodar Was 
the resi ‘contractor.. "Damodar said he: was 
going...to buy. and Lakhmidas corroborated ~ 
‘him and there was also what. had been said 
by --Jaggonath' (plaintiff's moonim). “The 
“suggestion -is,, moreover, , incredible. No 
businessman,in‘his senses would entrust the 
goods ,hypothecated to. him for safe custody - 
to the hypothecating debtor. The plaintiff’s 
moonii., says that after the, purchase he .saw 
the, bales.-on the, jettas. Jaakhmidas says 
that as-soon as delivery was taken the bales 
were. placed on. the bank’s, jetita.. Ho adhered 


1 A 
Lah a 


ay" 


‘In consequence ! of the -failure of the 
Bank to deliver up ‘the plaintiff's bales on 
demand, this suit was filed. The learned 
Jadge dismissed ,the suit on ground that 
the “plaintiff's: bales were validly pledged. 
Lakhmidas having made the pledge while he 
‘was in possession of the bales within . the 


. meaning.of.section 178 of the Contract Act. 


ict ‘this in ‘the crosa- examination of 


4 


to, this statement in spite of all, attempts. to - 


shake. him. . He is corroborated by bis servant 
Oanji Jatta.. as 

-,-The- result, “Was that the. Bank. ae onca 
obtained possession of the bales as, ‘pledgees 
under.arrangements with Lakhmidas. l 


, Lakhmidas failed i in the following ‘monsoon 
been 1903): and it was ‘then found that 
. all bales ‘held’ by:Him--had - passed.into the 
possession 'Of the Bank and were or “should 
‘be lying in their Wa (the -change from 


~ J. Qu :B. 408, 


This decision is opposéd to all Indian Author- 


‘ities’ of “which there is no lack, as to the 


meaning of the word possession in section 178. 


“It also over-looks the second proviso to the 


‘section which is ‘in these terms, © Provided 
also that such’ goods or documents have not 
been ` obtained, from their’ la\yfol owner or 
from any person in lawful custody of them 
by means of an offence or fraud.” Now upon 
the facts above, two things appear to me to be 
clear, first, that the plaintiffs were the lawful 
owners with the .property and the. right to - 
possession, “having bought the goods and 
taken delivery of the same subject only to 
the equity of , Damodar Jivraj”to take them 
over.on paying the purchase money with in- 
“terest, commission and muccadumage; secondly, 
‘that | Liakimidas’ having the intention of 
-pledging the bales with the Bank obtained 
them from the plaintiffs by, promising to 
hold them as muccadum and thereby coni- 
‘mittéd the offence of cheating as defined by 
section, 415 of the Indian Penal Code. It 
“follows-that even if the learned’ J udge’ s view 
of the meaning of the word ‘possession’ in 
séction 178 were correct, the conditions 
did not exist which would give rise to a valid 
pledge. ~ 

~ Counsel ‘for the Bink who did not ansad 
‘for the view which found favour with the 
lower Conrt, argued that Lakhmidas was 
‘the redl’owner ‘ànd as such could and did 
validly pledge the bales. He relied upon 
“the case of Babcock v. Lawson (1). That 
was ‘a case in which the plaintiffs who 
had a-special property in goods as pledgees 
-voluntarily gave up that property to the 
pledgor firm and thus enable them to deal 
with goods as ‘their own’ unincumbered by 
“the pledge. - “This abandonment of their 
‘special property by the! plaintiffs was held 
to protéct’the’ defendants who were - gub- 


-Bequént bona’ fide pledgees, -although the 
4 TRY: 50 E B.D. 284; 42 L. T. 289; 28 W. B, 591; 49 L, 
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Aotiori of thé plaintiffs hil bosa indazsl by “in-the first Court and was only adopted by 
the fraud of the pledgors.- l thé plaintiffs’ counsel in reply at my sugges- 
“I doubt if such a decision would bə possible tion. It was objected on behalf of-the Bank 
> in India in view of the second proviso to sec- that as the point had not been specially 
tion 178 but the facts of the case ara distin- .raised at the original trial, if should nót -bə 
. guishable‘from those now before the Court, -made a ratio decidendi since the defendants 
for the present plaintifs never voluntarily might, if- they “now had notices, have giver 
parted with their property in the goods, their - farther evidence baaring on the point. Ido 
muccadum having attempted to deal with the not think there is any force in this contention: 
goods without their knowledge. i “The Bank sat up the-case of valid pledge 
-~ The line of defence which was ultimately their written statement and mustibe take 
adopted on behalf of the Bank was based have adduced all-evidencs Available 
upon the discovery, at a late stage, of entries ‘that the conditions existed. which 


0191 















‘delivery of theni .had been given from raised in the lower Court; Ihave conside 
the -Bank’s godown.. It was argued that ‘it and the reasoning and conclusion have 
these sales were prior in date to any formal full céncurrence. -It is also -adverse to th 
‘demand by the plaintffs and that on authority deféndants.. = > - 
of certain obiter dicta of Bigham, J. in Union Batchelor, J —In the suit ont of which this 
‘Oredit Bank Co., v: Mersey Docks(2), it should appeal arisés the plaintiff ‘prayed: that t 
be held that the Bank were not guilty of any ` two defendants might be. ordered to deli 
‘conversion. Ib appears to me that the , to him the 399 bales-of cotton referred to 
‘defendant cannot succeed in this, contention., the, plaint or to pay to him the sum of néar 
Lord Chelmsford, in. Hollins v. Fowler, (3) Rs. 35,000 as their value or, if the plainti 
said: “any. persou, who, -however, in- was not entitled to either of these reliefs, 
nocently, obtains possession of the goods that his rights might be ascértained and 
of a . person,- who. has been fraudulent- declared. The, plaint set out. that the 
' ly deprived of them, and,-disposes of them, plaintiff, a merchant - and a A LAN 
‘whether for his own benefit or that of any agent, entrusted the 399 bales to the 
‘Other. person; is guilty of conversion.’ 2nd defendant, Lakhmidas, to “be - held 
‘The return of goods relied upon by by him on deposit, that the- first. defendant 


the Bank is a delivery to Lakhmidas’ 
-vendees not a return of the bales to be held 
by Lakhmidas:as plaintiff's muccadam free, 
of any lien of the Bank.. The. Bank. by the 
unauthorized fraudulent act of their godown- 


Bank received -the- bales. in pledge from 
Lakhmidas, that Lakhmidas had no authority 
to mike such a pledge, which was bad in law, 
and that the Bank failed or neglected on 
demand to deliver the bales to the plaintiff. 


keeper, Avdesir, which in the strain of arga- .T he Bank: put in a long written statement in 
‘ment is now adopted and. ratified, .gave which, among other things, they pnt the 
delivery to the plaintiffs’ vendees and-would . plaintiff to strict proof that any of the bales 
thereupon ba guilty’ of conversion even if in their godowns were his property. They 
they had riot exercised dominiou over the pleaded that all the bales received by them 


-woods for few months previously as security 
for advances to iakhmidas. As I hold that 
the Bank obtained no- valid pledge of the 
goods and are guilty of conversion, it is 
unnecessary to discuss. the questions raised 
in paras. 10.and 11 of the plaint. 

‘ The question whether Lakhmidis obtained 
the goods fromthe plaintiffs by means of an 
offence of fraud within the meaning of the 
fecond proviso tə section 178 was not raised 
j 2 Q.B, 203; 68 L.7:0.B. 843, 81 L.T. 4; 4 
oo Gan oer 4 Ni. 3) E. & I. App. 795. 


‘4 2 a 
eo 
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from Lakhmidas wera so received in-good’ 
faith and in the bolief that Lakhmidas, who 
Was in possession of the bales and who 
did business as merchant on his own. 
account; was the owner of the bales 
that’ no knowledge that Lakhmidas was 
acting as a mere muccadam or warehouseman 
was in fact possessed by the Bank or should 


‘bo imputed to them and that, so-far as they . 


were aware, they had riever had possession of 
any of the 299 bales the subject of the- suit 
except two bales. which they--were entitled 
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to hold, and dispose of under their agreements 
with Lalhmidas. This written statement was 
declared i in .December.1904° and before the 
suit came ton hearing, the ‘two bales were 
delivered by the Bank to the plaintiff. 

Inthe Court below the learned Judge gave 


p 


the plaintiff a decree against Lakhmidas, | 


who, however, is not likely ever to be able to 
satisfy it, bub dismissed the sait as against 
the Bank.- As regards the case between 
the -plaintiff - and the Bank, Reaman, 
Js findings on most of the issues 
were in aioe of the plaintiff, but the suit 
was dismissed mainly because the learned 
J nudge /was of opinion, first, that Lakhmidas, 
when/he pledged the goods to the Bank, was 
in possession of them within the’ meaning of 
section 178 of the Contract Act and so could 
ake-a solid pledge, and secondly that the 
ank were not effected. with the knowledge 
possessed by their agent, Chunilal, as to the 
racter in which Lakhmidas was trading; 
ese gre the two grounds which have been 
icipally challenged by Mr. Lowndes on 
alf of the plaintiff-appsllant, while the 
vocate-General for the Bank supports the 
ndings on these points and. goes farther by 
contending that there are certain preliminary, 
one which are fatal to the plaintiff's suc- 














esy, 88 -that the real owner-was Lakhmidas, 
who had, therefore, authority to mike tha 
pledge and that thers had in fact been no 
conversion by the Bank. - 

The record in the case-is heavy; my Done 
Boaman has delivered a long and exhaustive 
judgment and we have heard oareful and 
elaborate arguments on either side. In these 
circumstances I ‘shall endeavour to keep my 


own observations within as small a -compass. 


AS possible, and in the view which I take of 
the.case, it will be possible to deal shortly | with 
many. points, - 

“In the first place I cannot doubt that 
Beaman, J., was rightin holding that the 
plaintiff, if not the actual owner of the bales, 


had sufficient interest in him to entitle him to 


bring this suit. He had made advances upon 
them up to the limit of their value, so that he 
had a special property in them'subject to any 
valid claims of others.” Exhibit I, thereceipt 
pissed -. by 
acknowledges that Uakhmidas held -the 
goods m2rely in amanat, that is, on deposit, 


and the plaintiff was entitled ab any time to 


immediate possession, 


w 


m > " = 
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"“Lakhmaidas ~ 


Lakhmidas to tihe plaintif,- 
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- Then, I agreg aio eae Beaman: tf that 
Wie 399 bales went on to the Bank’s jettas ‘and 
thence into the Bank's godowns. This pro- 
position was at first: not contested by the 
Advocate-General, and indeed the Bank are 
not in a position’ to contest it. It is proved 
by Ldkhmidas himself, who receives ample 
corroboration from other witnesses, and 
though Lakhmidas’ testimony is open to 
obvious criticism, no such reproach can be 
brought against his - books- which have 
never -been impugned and which there 
is no reason for impugning. We know, 
moteover, that the Bank after due 
inquiry delivered up to the plaintiff two bales 
which in‘ fact ‘were found to be in their 
godowns, and this must be considered along . 
with Lak’midas’ unchallenged statements 
that he always dealt with his bales in lots 
and that -all his full pressed bales were 
pledged to-the Bank. A similar statement is 
to be found in the insurance policy effected 
by the plaintiff on the goods and though the 
author- of the statement was probably 
Lakhmidas himself rather than the plaintiff; 
it’must be observed that the policy was taken 
ont in June 1903,. when Lakhmidas’ credit 
stood-as highas ib had ever stood. On the 
other hand the Bank, as [ have said, are not 
in a position to displace this evidence, and 
Mr. Don, when asked whether he was pre- 
pared to swear that the 399 bales did not go 
into the Bank’s godowns, candidly answered, 

“No, no one inthe Bank’s service can do go”. 
The Advocate-General had relied upon the 
correspondence between Exhibit 11, the 
Bank’s cotton Book; Exhibit 28, the cotton 


‘book kept by Ardesir; the assistant godown 


keeper of the Bank; and Exhibit, 2, Lakhmi- 
das” letter of 27th May 1908 to the Bank 
with its accompanying list of the different 
descriptions of cotton pledged to the Bank. 
But the correspondence between Exhibits 11 
and .23 is by no means exact; ond the 
authority of those docnments can be placed 
no higher than the -authority of Ardesir 
himself. But Ardesir was in the pay of 
and, in ‘my opinion, was 
undoubtedly privy to Lakhmidas’ frand. 
Hxhibit:2 ‘suffers from a similar infirmity: 
for in preparing the accompaniment to this 
letter, Lakhmidas would’ naturally refer to 
ArdeSir’s book, kept purposely for Lakhmi- 
das’.convenience, instead of entering apon 
the task of verifying the whole list for 
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himself. It seems to me, therefore, that 


these Exhibits 2, IL and 23 amount to nothing 


more than a statement by Ardesir and sach 
a statement is insignificant by. the, side .of 
the evidence adduced to show that the Bank 
received the 399 bales into their.godowns., ` 

LE, then, the plaintiff is entitled to maintain 
this suit, and if the goods were received by 


the Bank in pledge from Lakhmidas, we 


come to the question whether the pledge was 


. good in law under section 178 of the.Contract 


Act. Upon this point the position isa little 
singular, inasmuch-as the Advocate-General 
before us, as in the Court below, was not 
able to press for the view which found favour 
with the learned Judge. Ocertainly-. that 
view receives some support from the wide 
language in which the section is couched and 


Ido not overlook the primary necessity of 


attending to the actual words. of the statute: 
see the observation of Lord Herschellin Bank 


| of England v. Vagliano (4). At tho same time 


there are other important considerationsto be 
‘borne in mind in seeking to discover thé inten- 


‘tion of the Legislature. In the ‘first place 


the. “possession” referred to in section 178 on 


the subject.of pledges must, I think, be the 


same sort of possession.as 18 referred to in 
seotion -108 on the.aubject of sale, and in the 
former section the Legislature itself has 


_drawn a clear distinction between possession 


and mere custody. Then, if the Legislature 
had intended to enact the new and far- 


reaching principle that mere possession of 


goods was in general an ostensible authority 
to pledge or sell them, one would have’ ex- 
pected to find that principle set out with 
greater clearness than ‘could be. at. present 


‘ ‘claimed for it, seeing that the general -words 


5 


of thesection are immediately followed by 
‘specific reference to such particular cases as 
‘possession of a bill of lading, dock warrant, 
warehouse-keeper’s certificate &c., so that the 
context suggeststhat the words of general 
import are to ba constraed with reference to 
the particular cases set oub. Section 178 is 
not provided with any Wlustrations, but if 
we turn to section 108, we find that the only 
relevant illustration is concerned precisely 
“with a mercantile agent entrusted with a bill 
‘of lading: this would be rather a misleading 
illustration, ifthe object of the Legislature 
had been not merely to embody the provisions 
of the Factors’ Acts, but to extend the 
C (4) (1801) A.C. Me GG oe ee 
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authority from mercantile.agents to all and 


any -persons in any kind of possession. it 
seems to-me,. moreover, ‘that section. 178 


should be read with section 179, which - 


provides for the case where the pledgor-has 


` [1910 


only a limited interest in the goods- ‘pledged. , l 


That suggests that in section 178 we are 
dealing with the case where the pledgor has 
more‘than a limited: interest. But to my 
mind ‘the strongest: argument in. favour of 
construing section 178 in the -more limited 
manner is to be found in thefact that, that 
is how the Courts have in the past interpret- 
ed it, and, thongh the statute has since been 
amended, the Legislature has acquiesced in 


-that interpretation. It may be, as Beaman, 
J., complains, that in attempting to define the ` 


exact extent of the section, the Judges have’ 


‘not hit'ipon one and thesame’ canon in all 


cases but that, as it seems: to..me, ‘does ‘not 
invalidate the argumént,'that it is-reatrictive 


interpretation which has prevailed, one mv ` 


suppose, with the approval of the Legislatu’ 

I need not citeall the case’, which-will be fot 

discussed in Beaman,:J.’s: judgment, it w 

suffice torefer to kome of them: : In‘Greentwo- 

v. Holquette(5), Sir Richard-Couch, C.J.; held 

that the possession meant by the section was- 
the kind of possession which a factor or an 


agent has”, and that view was accepted-by Sir 
-Charles Sargent, O. J., in Le Geyt v. Harvey. 


(6). Then there is the case of Shanker’ v.: 
Mohanlal(7), where West, J., in commenting: 


‘upon section’ 108 held that it had particular 


reference to the case of persons allowed by 
the owners to have’ the indicia‘ of property 
under such circumstances as would: naturally 
induce others to regard them as owners. 


‘These expressions are criticised by my 


brother Beaman, but they can, I think, be 
supported by what was said by Lord: Watson 
in Cooke v. Hshelby, (8), and, as I understand 
the matter, theyare notin conflict: with other 


‘authorities. Mr. Justice West was apparently 


invoking the doctrine of estoppel in support 
of his decision, and I can understand that 
the doctrine would apply as against the 
principal of a mercantile agent or factor, who 
is held out as a person having’ ‘authority to 
sell bet, so far as I am aware, it has never 
yet been the law that a warehouseman as 

(5) 12B.L R. 48; 20 W. R. 487. | 

(6) 8 B 601. (7) 11 B. 705. | 

(8) (1887) 12 A. O. 271; 56 L J. Q. B 505; 56 L: T. 
673; 35 W. R. 629. A 


zA 
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‘such has: authority. to: sell or pledge,’ and 


. "there: would be no estoppel. against a person 


‘entrusting: his goods toa warehouseman who 
‘subsequently pledged or sold them; See for a 


“general statement of the law on this point 


Oolev..Nerth Western Bank.(9). A similar 
view was- takenin Seager v. Hukma Kessa (10), 
where Jenkins,.C. J., describes the possession 
meant by the eco as being * juridical” 


, possession, and in: Naganada Devay v. Bappu 


Ohethiar GL, where Boddam, J., and: Sub- 
rahmani Àyyar, J., followed Sir Richard 
Gouch’s, decision in pa AG. s cae (5). 

: Thege- cases euffice to show that though 
the Courta have „not... used- quite, the same 
‘expressions i in attempting .tolay down. the 






ed in thinking that mere possession is 
ot . suficient.: Upon. the. principle, stare 


/ decisis, therefore, even if: no:other reasons 


could be called in aid, ave ought, in my. opinion, 
to hold that in this case Lakhmidas. had not 
ssession within the meaning of the ‘section. 


mpt: to Jay-down ‘the exact limits of section 
78, though my own view is that, as CouchC.J., 
nd Boddam,J.;held, the possession intended 
ig. such possession;as.a factor has, in: other 
words, such possession, as is,had: by am agent 
entrusted , as such and ordinarily having as 
such agent @ power of sale or pledge as Beam- 
well, Ba 
may. be.-the precise. line of -demarcation, I 
“think thathere Lakhmidas, who was in custody 
he goods as a mere warehouseman, had not 
ossession which, under-the section, would 

| abled him to make a valid. ka podpo to 







| rong, and that Lakhmidas had such 
n as the section contemplates, even 
pledge. was valid only if the Bank 

"good faith -and under circumstances 
A ‘ere. not such as to raise a reasonable 
ot h ition | that Lakhmidas was acting 
ey, , The good faith of the Bank is 
W tioned, but.the absence of the described 


07% ia ees 1B also necessary, and can it be 


sii 


said-that the circumstances were absent here? 
I do not think ‘so. .It must be~ remembered 
that the Bank is.a corporation, which can act 


only through its officers. ‘There canbe no doubt 
(9) (1875) L. R- 10 0: P. Cases 364; 82 L. T. - 783; 4A 
L. J. C. P. 283. ` l 
' (10) Z4 B. 4565 * > n : 


INDIAN OASEB. - 


‘the nu 


exact scope. of, the section, yet they. have, 


is not necessary, and, therefore, I donot at- 


-a representation that Lakhmidas had 


said in, Oole’s case:.but whatever: 


will ANG that this view of aw ; 
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sit seems to me, who was the Bank’s officer for 
-the purpose of ascertaining Lakhmidas’ posi- 


tion; it was Chunilal. MThe-point was out to 
“Mr, Don, who with” his habitual fairness, 
answered thus :— It was someone’s duty to 


‘inquire whether Lakhmidas was a muccadam 


or a merchant.’ It was Chunilal’s duty; he will 
speak authoritatively on that part of the case. 
J.never ti rok any steps to find out how much 
of the oe on on which we had advanced him 

im r of lacs stated was his own. That 
would be part of Chunilal’s duty too.” Now 
the position was that for some four years the 
Bank had been doing business with Lakhmidas 
‘or with Lakhmidas and his father, the father 


= dying in. February 1900. The Bank knew 


that Lakhmidas and his father occupied the 


‘double and dangerous character of merchant 


‘and muccadam, andup to March 1900, the 
Bank took letters of security, see Exhibits 13 
‘to 17. ‘After the father’s death, the Bank 
appear to have foregone this safeguard and to 
have elected to deal with Lakhmidas as if he 
were a‘merchant only and not a muccadam as 
well, but I can find nothing in the evidence 
which warranted the Bank in this change of 
method. The letter, Exhibit 2 of 27th May 1903 
is referred to by the Advocate-General but I 
do not'think it possible to strain itsterms into 
. aban- 
doned. the old trade as a muccadam. In factthe 
two kinds of business continued to be transact- 
-ed by- Lakhmidas as before, and if the res- 
ponsible officers of the Bank acted on a contrary 
‘belief, they had no grounds for such belief 
-unless it were some misrepresentation by their 
own agent- Chunilal... That is frankly so 
stated in the ‘candid evidence of the Secretary, 
Treasurer. ‘Mr. Begbie, who, corroborating 
Mr.: Don on this point, says that he trustedto 
Chuuilal’s information about all such subjects 
as the stability of merchants &. The witness 
‘continues -Chunilal told me that Lakhmidas 
had changed his business and ceased to be a 
‘muccadam, As goon as the cash came, I found 
out that that was wrong, and that he (r.e. 
Lakhmidas) had been dealing as a muccadam. 
‘If Chunilal had informed me that he (Lakhmi- 
das) -was dealing as-a muccadam during this 
period, I won’t have trusted him to the same 
extent as I did.: I would, in that case, have 
required to be satisfied that the bales were his 
own, or that he had the powerto pledge them.” 


“That, it seems to me, is very important evi- 


dence and I observe in passing that it is, there- 
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fore, no-part of. the Bank's case.that mere 
possession. as muccadam or warehousenan is 
apparent, authority .to sell or--pledge, they 
accepted the warehouseman’s, pledge not be- 
cause they considered thatas warehopseman he 
had. sufficient possession, bat because they. 
supposed him to be not a warehouseman at 
all, but an independent merchant., “To my 
mind; the evidence of Messrs. Begbie | and Don 
is ‘conclusive that Chunilal was the Bank's 
= Agent to-know ”', to use the words:of., Lord ` 
‘Halabury, L. C; in ‘Blackburn ‘Low and Co. V 
Vigors (12), he- was their agent specially 
employed to ascertain for them the position 
and. character of persons dealing with the 
Bank as Lakhmidas. was. dealing. Therefore, 
under gection 229 of the- Contract Act any 
- information obtained by. Chnnilal, provided it 
was obtained in the course of the basiness 
transacted by him for the Bank, has as between 
the Bank and the plaintiff the. same legal 
` ‘consequence as if it had been obtained by. the 
Bank.. -As to the nature of the agreement 
-between the Bank and Chunilal, Tagain quote 
Mr. Begbie, who, after. saying. that, he trasted 
"to Chanilal’s information.on such subjects, 
woes on. “1 knew that .he. (Chunilal) went 
“about a sood. deal: in the Bazaar „and had 
: opportunities of acquiring information. . It 
‘was. the understanding between him amd ns 
that all the information „he, acquired “was, to 
he at the service of the Bank. *.. Now Chuni- 
- Yel is an extremely bad. witness, but. for- 
“tunately there is little room for, ‘doubt as to 
the extent of his. knowledge. The learned 
Judge below, with whom I am glad to, find 
“myself i in agreement on all these questions of 
‘fact, says of the, evidence:—..[t shows conclu- 
‘sively to my mind that, Chunilal knew a great, 
‘deal about. Lakhmidas’. business, - if he was 
‘not. „actually, his partner, and I have mot the 
slightest doubt tbat, Ohunilal knew :that 
' Lakhmidas, WAS heting as minccadam i in 1903”. 
That is, the: opinion tg which I also como-upon 
-. consideration of Ohunilal’s own halting and 


embarrassed . deposition, ~- ‘and of the other - 


- evidence in, the case, - including- Chunilal’s 
“written. atitemeitt i in Suit, No. 449 of 1901, 
“Exhibit A, T. As to the requirements of ihe 
law -that the information must havo been 
_ obtained by thengent in the course of the 
“business transacted by him for the- principal, 


that I think, is satisfied here, regard bein ng 
(12) (1887) 12.4. C. 631; 67 L. J. Q B. 114: 67 L. T 
a as = g - 
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had to Mn. Bight 5 a Ka of the es i 
of the Bank’s agreement-with Ohunilal. On. 
this point Chunilal himself says that in his 
capacity as Bank agent it was his business ` ‘to 
know about the muccadams,” ii 
- The result, then, is that Chunilal, the Bank’s 
‘agent to knot,’ did know that Lakhmidas in! 
1903 was the warehouseman as well as a 
merchant, but he withheld that- knowledge ` 
from the Bank, his employers, and led them 
to suppose that. Lakhmidas had, ceased © ta 
trade ada mticcadam. In »my,opinion the fects 
of the case bring it within ‘section 229 of the 
Contract- Act, and this information must; ag 
between the Bank and the plaintiff, beimput:” 
ed to the Bank: , If that, 18 30, then, as, Mr. 
Begpbie candidly” recognises, , the Bank were” 
‘put upon inquiry. to, ascertain the charac eb” 
in which Lakhmidas held ther ese goods. "No such 
inquiry was ever made, even of Lakhmida 
himself, though it is‘élear that very slight 
‘investigation would “have, been “enough to 
disclose the fact that, Laktimidas was mere] 
a wareliouseman of the cotton, and upon tj 
necessity of making such | inquiry referer 
may be made to what was said by Biackbut 
J., in Cole v. North- Western Bank (9). ‘An 
if the Bank, through, their agent, had ‘acta 
notice of Lakhmidas’ twofold character and 
were thus put on inquiry ab to the character: 
in which he held these’ bales, T think, they, 
must be held to have had coustruetive. notice 
of the fact which the slightest 1 inquiry, would 
have elicited, namely that, these ‘bales ‘were 
in the possession of Lakbmidas ag warehouse- 
man only. I do nót overlook what- was said, 
by Lindley, L.J., in Manchester Trust v. Furness 
(T3) as to the inexpedience ‘of, extending to 
commercial transactions the equitable doctrines 
of constructive- notice, but in that ‘case~ the 
argument. disallowed was that, by. reason- of, 
the ‘reference to the Charter party in the bill of = 
lading, the holder of the billand the person who 
took it in the: ordinary course of, _ business 
were to be treated as having. notice of all the 
-contents of the Charter party. That, it seems 
to me, was avery, different case, foin the 
case.now in hand; where all that the -plaintiff 
_contends for is that the Bank, being put upon 
“inquiry, should be debited vyiththe knowledge ` 
which the slightest inquiry ‘have elicited. In 
my opinion that contention should prevail, ù 


rt of it I may refer -to Earl. 
(13) (1895) 2 Q. B.-589; 14' R. 739,73 L. T. 110; 44. 
W. RA1TS; 8-Asp. M. O. 87/641, J.G. B.'760. < KK 
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of Sheffield v. London Joint Stock Bank (14) ` 
and Cooke ¥. Eshelby (8). Upon this: ground 
also then, Tam of opinion that the plaintiff 
should sicced. l 

* Upon the question whether thefacts proved 
- establish a wrongful conversion, I do not 
think it necessary to say much. “In strictness © 
we'are. not. concerned , with this English 
form of ‘action, but if we adopt the descrip- 


- tion for convenience, I cannot doubt thatthe | 


as “ank wrongfully converted the goods. I thirk 
s.t-is recited in the plaint as the main 

action, and I -catinot follow the 
-General’s argument that the only 

of. action disclosed was negligence, 

the plaint, negligence ` was put 

y asan alternative cause of action. The 
eee sued to recover his bales or their 
due, and the Bank, avowing their ignorance 

be the whole transactions, decline’ to deliver 
the bales or to pay their valie. Itis shown 
that, by means of’ sr invalid pledge, the 
“inti 8 bales went into the Bank’s pos- 
sion, . ‘and the evidence leaves no doubt as 
the Bank’s intention in holding them. In 

a. 8 of their. written statement, the-Bank 

y that “all the bales which were in the 
Aai six godowns” which, “on the findings of 
‘fact, include’ the. plaintif s bales ‘were. 
E ‘the exclustve possession and custody 
of these defendants.” So Mr. Don, who 
is corrobdrated by Mr. Marshall and by 
Chunilal, says that the Bank had absolute 
control over all the cotton ‘in their godowns, 
that they retained it with the intention of 
keeping it a8 security ` for their debts, and 
that they never had any intention of allowing 
any one else to have any dominion.over it: in 
‘other words, the Bank convertedor appropriat- 
ed the plaintiff's goods to their own use, 
refusing to deliver them to plaintiff or to pay 
8. for them, and thus wrongfully deprived the 


plaintiffof their use and possession. ‘That, ' 


1 think, is all that the plaintiff is in the 
first instance called upon to establish; see 
Oonsolidated ‘Oo. v. Curties & Son (1B); 
_ M’Oombie v. Davies(16)and Hollins v. Fowler 
4 (17): Bat the Bank now seek to avoid 
(14) (1888) 18 A. 0, 333, 57 L. J. Oh. 986; 68L. T 
735; 87 W. R 


p 9, (1892) 1 Q B: 405; 40 W. R. 438 56 J. P. 666 
ae ‘(1s05) 6 want 488, 2 Smith 557; 8 R.B. 534. - 
17) LL. Be? HL. 757; 33 L. T. 78; 41 L.J. Q. B. 

277, L. B TG. B. 616; 27 L. T., 168; 20 W, R. 888; 44 

-L J. Q. B. 169, h 
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liability on thé ground that the bales had 
` already béen returned By them to Lakhmidas 
when the plaintiff's demand on the Bank 
was made and refused -in July 1904 ‘(see 
Exhibit J). As to the question of fact, I 
agree with Beaman, J., that the plaintiff's 
bales are sufficiently identifled.- as those 
sold by Lakhmidas to the 
three firms: that, in my opinion, follows from 
Lakhmidas’ evidence, the correspondence 
between. the descriptions of the lots sold and 
the lots received from the plaintiff,the evidence 
that Lakhmidas had no other lots of these 
particular numbers and deszriptions and the 
approximate correspondence in the weights. 
I think also that the Bank were rightly 
allowed to give evidence of this return of 
the bales, though it is due to the plaintiff to 
say that that evidence may well have been 
embarrassing to him, To return to the facts, ' 
the plaintiff brings this suit because the 
Bank, having come by an invalid pledge 


-into the possession of his goods, refuse to 


return them, or to account-for them, or to 
pay for them. On all other points in contro- 
versy, the plaintiff succeeds: is he tn be 
defeated because over four years later, the 
Bank discover that they returned the goods to 
Lakhmidas? In my opinionthe answer should’ 


-be’ in- the negative, and I think that the 


decision of the third of the actions in the 
Mersey Docks Oase (2) can bedistinguished. It 
may be noted, i in the first place, that the 
observations there as to the immunity of the 
Bank were obiter dicta, the actual decision 
turning upon the liability of the Dock Board 
to the plaintiffs. And, secondly, Bigham, J.’s 
opinion was expressly grounded upon the 
fact that the Bank had never interfered 
physically with the goods at all, theirinterven- 
tion was regarded as a transient episode 
which had ceased to havé any effect long 
before the Bank heard or knew anything of 
the plaintiff’s title. -Heré the: material facts 


‘are otherwise there was along detention of 


the goods by the Bank, which reaped the 
usual profit from sich- detention, and when 
the plaintiff's claim was made, it was resisted 
on the ground of the Bank’s title from 
Lakhmidas. In these circumstances, I cannot 
think that the subsequent discovery of the 
return of the goods to the fraudulent pawnor - 
is an answer to the plaintiff. The goods were 
not returned to Lakhmidas in the capacity 


~ of the plaintiff's agent, and the only efect 
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of the returning was to faoilitate the com- 


pletion ‘of Lakhmidas’s fraud upon the 
plaintiff. In my opinion the taking of the 
goods -in pledge and the holding of them 
with the intention described by Mr. - 
were in themselves ‘a complete conversion, 
and that conversion was not removed or 
blotted ont- by the subsequent return to 
Takhmidas. Here we have not only a demand 
and refusal, which are described byBlackburn, 
J., in Hollins v. Fowler (16), as being always 
evidence of a conversion, but the refusal is 
in disregard. of the plaintiff's title, and that, 
as the same Judgment points out, is a matter 
of capital importance. 
me that the observation of Lord Allenborough, 
©. J., in M’Combie v. Davies (16), are very 
applicable. to the facts 
record. His Lordship there held the 
following langusge:— The very assuming 
to oneself the property, and right of dispos- 


ing of another man’s goods isa conversion, 


+ 


and certainly a man is guilty of æ conversion 
who takes my property from another who 
has no authority to dispose of it, for what 
is that but assisting that other in carrying 
his wrongful act into effect’? 

Upon these grounds, I am of opinion that the 
decree under appeal should be discharged, 
and a decree should be made in the plaintiff's 
favour. 

Since writing the ‘above, T have had - “the 
advantage of reading the Chief Justice’s 
judgment with which I am in complete 
agreement; that judgment, therefore, fur- 
nishes another ground for my view that this 
appeal should be allowed. 


Per Curiam .—It,is quite clear upon 
the authorities that the plaintiffs are entitled 
to the value of the goeds at the time of “the 
eonversion .and in the absence of any evidence 
that the value of the. goods at the time of the 
conversion is different’ from the value of the 
goods at the time of the payment for them, 
the amount they are’ entitled ig the amount 
due by the.plaintiffs on docount of Damodar, 

"As to the question whether the plaintiffs 
are not entitled to the insurance paid on 


-~ Damodar’s account, it appears to us that 


they are.. They were entitled to insure the 
goods and thay: could not claim that insurance 
froth Damodar until they returned the goods 


.to him. 


They are, thereforé, entitled to a decree 
for, -o 34,225-5- 9 together with interest at 


Don 


Finallytit appears to 


disclosed upon this. 


9 per cent. per annum » from the ie of suit, , 
upto the decree here and costs. i 

Interest on judgment at 6 ‘per cent. per 
annum: 


a . Appeal allowed. 
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——-APPELLANT © 
. versus 
-GODDAM CHANDAPPA AND OTHE 
. RESPONDENTS. . 
Cunt acedure Code (Act. XIV of 1882), s. 
Misjoinder, diye causes of, ,action—Appeal—Rever 


decree only on ground’ ‘of masjornder. 

Misjoinder of causes’ of action is not a ground: è 
which a decree can be reversed in ‘appeal. 

Rup Naran v. Gopal Devt, 36,1: A.- 108 at p.. 118; 
38 0. 780; 18 0. W. N 920; 10 0. Li 3.586 A. L. J. 
567; 11 Bom. L R. 835; 19 M. L. J. 543; 3 Ind. Cag- a' 
382, 93 P. R. 1909, followed. : 

- Second appeal against the fonts of ù 
Subord aat Judge's’ Court of North Arcot 
Chittore in A. S.No. 59-'0f 1904, present 
against the decree of the Court of the Distri 
Munsif of Vellore in O; S. No. 131 of -1903. 

Facts.—The facts of the cage are - clean” 
from the following judgment of the ‘lowe 
appellate Court:— < ay 

“First defendant leased-aforest to the ane 
tiff under Exhibit A. Plaintiff has ‘brought 
this suit against lst defendant and defendants 
Nos. 2 to 12 to recover Rs. 1,000 damages. 
Plaintiff wanted to recover’ the ' damages 
either from lst defendant ‘or from’ the ‘other 
defendants. Plaintiffs case is ag” follows:— 
Defendants Nos. 2 to 12 prevented him- from- 
catting trees in -œ partof the. forest called 
Kondakavali Inam. Upon that plaintiff called |. 
upon first defendant, the lessor, to remove the 5 
obstruction. First defendant did nothing i in the 
matter.” 

“Plaintiff says that but for the A 
he would have realised about 500 cartloads 
of firewood éqaal to Rs. 1,000 nett:? ~~ 

“The District Munsif found that Kondaka- . 
valli Inam did not belong to first defendant.-He 
held that defendants Nos. 2 to 13 were justified 
in obstructing plaintiff, second defendant being 
the owner ofthe inam: Suit- against these 
defendants was, therefore, dismissed.’ The 
Munsif, however, gave.a decree against first 
defendant for Rs. 232, being the value of frg- - 
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nee plaintiff would have got from Kondake- 
-_-yalli; Inam hadit belonged to first.-defendant 
and had there been no obstruction by the 
other defendants. 

“First defendant’ appeals on the follwing, 


among other grounds: Plaintiff has. not stated . - 


. the cause of action against him correctly. If 


_ 


there bad been'a breach .of contract on the . 


part of the first defendant in that he~did not 
secure undisturbed: possession to, the plaintiff 
of thé: :Kondakavalli Inam forest, plaintiff 
should have stated in. the plaint, damages 

sustained by him arising from such 







of 1872). Plaintiff had no right to 
from him, in the circumstances alleged, 
-proéfits which he could have ‘realised. ` Plain- 
had the right. only to. ask to, recover the 
oss, if any, sustained by him. The plaint was 
ad for misjoinder. ` Plaintiff asked for value 
of the ‘wood from the other defendants. Plain- 
iff liad no right to ask for the- value of the 
ood from the lessor,. first defendant. Against 
m plaintiff could -haye; asked to recover, only 


tual damages sustained by him for breach’ 


f, the terms of the lease.” 
“I am.of opinion that this éontention should 
“prevail, The. misjoinder. of causes of action 
- appeared very clear. . ‘Plaintiff had the right 
-to ask for value of the wood from the persons 
alleged by him to be trespassers. . As against 
first defendant, however, plaintiff can claim 
‘only the-amount of,the actual loss sustained 
by him owing to the breach, under the provi 
‘sions of section 73 of the kadia Contract Act.” 
“On this .ground I allow. the appeal and 
dismiss: the suit with costs. In- this-dppeal 
1 order, that first respondent will pay, costs of 
the appellant and of the other, respondents.’ i 
„Plaintiff preferred, a second appeal to the 
l High, Court. |, 
Mr. TR. Vencatrama Sastri, fof the Appellant. 
The Hon’ble Mr. P. S, Stvaswamt Atyar 
.. (Advocate General), for 3rd. and 13th Rè- 
spondente. | 
Mr. K. Srinivasa Atyanigar, for the first Re- 
spondent. . ` 
. Judg ment.—It has been mun 
held by the Privy Council that misjoinder of 
-causes of action is not a ground on which .a 
decree can be reversed. [Rup Narain vy. 
Gopal Devi, (1) ]. We.must, therefore, reverse 
(1) 36 I. A. 1038 at p. 118;:86 C. 780; 13 O.W.N. 920 


10 0. L. J. 58; 6 Ay L. 3.567; 19.M. "L. J. 548; 11 Bom. 
I- By 885; 93 P. R 1909, 8 Ind. Oas. 383. o 
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the deorse of the Subordinate Judge, remand 
the appeal to the District Judge of North 
„Arcot for’ disposal aaa! to law. Costs 
will abe the result, 

mi : Aare allowed, 





.- ‘ALLAHABAD. HIGH COURT. 
| SEGOND .Orvic APPEAL No. 752 oF 1909. 
= February. 11, 1910. 
oe A S John Stanley, KT., Chief 
Justice, and Mr. Justice Banerji. 
MUMTAZ HUSAIN—P taintivr— 
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wersus 


oa E. ' LEWÍS—DepanDant— RESPONDENT., 

Oivw Procedure Code (Act XIF of 1832), 3 424— 
Buit against Government ‘ servant—Defamative of or ` 

assault upon subordinate—Act purporting to be done 
tn official capactty—Duty—Notice to sue. 

. A public officer has no-right to use insulting 
language to his subordinates and he.has no 
right to commit assanlt'upon them. If he exceeds 
hig rights and usés defamatory language which is 
actionable or assaults or bests a -subordinate, he is 
responsible in damages as any ordinary. person would 
be liable. Such tortious acts cannot be said to have 
been done in his official capacity, and he is not 
-6utitled to nétice of any. action for ance assault, or 
defmabion. `“ of 


Second appeal from the dhoisiori of the Dis- 
trict Judge of Jhansi dated, the 22nd April 


1909. ` 
Mr. A. Haider, for the Appellant. 


J udgment. —The plaintiff-appellant 
is a Sub—overseer in the Betwa Canal depart- 
ment, Jhansi Division, and- the defendant is 
an Assistant Engineer of the,.same Division, 
under whom the plaintiff-appéllant works. On 
the 23rd of ‘March 1907; the defendant went to 
the place where eaitth: works were being 
carried ` out and bëgan to check and measure, 
_the earth work, Itis Baid th that the defendant 
complained of inaccuracies, in. the entries, of 
the plaintiff and was, annoyed. ab the assertion 
‘of the plaintiff that the entries were correct 
and, therefore, used insulting language to the 
plaintiff. and struck” him with a cane. Other 
allegations of i improper conduct on the part 
of the defendant : are also alleged. The defen- 
dant in his writtén statement denied the al- 
legations ‘of the plaintiff and, amongst other 
defences, setupadefence andor section 424 of 

' the Code of Civil Procedure, Act XLV of 1882, 
alleging that all’ that happened. was in, the 
discharge ‘by the defendant of Government 


a 


~ 


~- 
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- duties and in the capacity of a Government 
‘servant. er 
The Court of first instance decreed the plain- 
tiff’s claim and gave substantial damages. 
‘On appeal the learned District Judge reversed 
the decision of-the Court below and dis- 
missed the plaintiff’s suit on the ground that 
the defendant was protected by the provisions 
of section 424 of the Code. .That section 
provides that no suit shall be instituted 
against, amongstothers,a public officer in pes- 
pect of anact purporting tobe done by him 
in his official capacity until the expiration of 
two months next after notice in writing has 
been delivered to such officer, or left at ,his 
Office,. stating the cause of action and the 
name and place of abode of the intended 
plaintiff and the relief which he claims. The 
act or acts which are complained of in this case 
clearly were not-acts purporting to be done by 
the defendant-respondegtin his official capacity. 
A -Publio ;Officer has no right to use insult- 
ing language to his subordinates and he has 
no right to commit assaults upon them. If he 
exceeds his rights and uses defamatory lan- 
-guage which. is actionable or assaults or beats 
a subordinate, he is responsible in damages.as 
any ordinary person would be liable. - The 
Court below. was éntirely in error in the View 
. which it took that a Públic Officer was en- 
titled to notice of an action for any “such as- 
sault or defamation as is alleged in this case. 
- We, therefore, must ‘allow the appeal. As 
the appeal was decided by the lower appellate 
Court upon the question of notice alone and 
we overule that Court dipon this question, we 
remand the case undér the provisions of Order 
41,Rule 23, of the Code of Civil Procedure, to 


the lower appellate Court with directions that | 


it be re-listed in the file of pending appeals 
and be disposed of on the merits according to 
Law. The defendant-respondent must pay 
the costa of this appeal. All other costs will 
abide the event. * The costs in this Court will 
include fees on ‘the higher scale. 


l . Appeal allowed. 
Oase remanded. 
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MADRAS. HIGH COURT. . 
Ortarnat Revision- Case Nos. 483 -AND 622 
or 1909. | - a A 
CRIMINAL REVISIONS Prrirroxs Nos. 360 AND 
476 op 1969. r. ; 
e, February.2,. 1910. . bare 
Present:—Sir Arnold, White, K7.,Chief J ngtioo. 


(Ix No. 489) 
“KANAGASABALT--—PRTIITIONER 
©, Verus -> 
RAMAMANI—Respowpent 
AND , ~o 
(Is No. 622), - “<. 






tersus - 


-KANAGASABAI—Responpent. ` 
Criminal. Procedure Code (Act F of 1898), 8 
Disopsal | of property—Finding | that pr 
joint—Order for delwery’ of proper to joint owners 

their joint recetpt.: ` 

. Whena party is charged for. theft and that ch 
is dismissed or the party is discharged,.an order can" 
‘be made, under sectioh 617, Criminal Procedr 
Oode, for the delivery of the subject-matter ‘of { 
alleged theft to some party other ‘than the party) 
Whose’ possession the property | was found at the 
of the alleged theft: ` 

P Revision Oase. No. 477: of 1905, referr 


; Where it ig found that ithe subject-matter of ih 


offence belongs’ partly to the accused “who was 
discharged, and partly to him and another ‘jointly, it is 
not illegal to pass an -order to deliver the property to 
both on their jomt receipt. 

Chalakonda Alasams v. Chalakonda Ratnachalam, 
M. H. O. R. 66, referred to. 


Petitions, under sections 435 and 439 of the 
Criminal Procedure -Code, praying the High 
Court to revise the order of the Additional 
Sessions Judge of Madura in Criminal. Revi- ` 
sion Petitions Nos. 7 and 10 of 1909, confirmi- : 
ing the order of the Sub-Divisional: 1st class 
Magistrate of Devacottah in C.O. No. 51 of 1808. 

Mr. -T. Rangachartar, for Mr. O. 8..Ven- 
catachariar, for the Petitioner in No. 483 of 


‘1909 and the Respondent in No. 622 of 1909, 


The Hon. Mr. T. V. Seshagiri Atyar, for the 
‘Petitioner in No. 622 and. e: :Respondent.i in 
No. 483. 

The Public Proreduiot ( Mr. 0. F. Napier), 
Contra. 

Order.—In haso aa aa BA ac. 
cused and a’ man with whom she is said to 
‘have’ eloped were charged with theft of: cer- 
tain jewels. . The case for the prosecution was — 
` that thé jewels belonged to the mother.of the 
second accused, The- case for the second ac- 
cused apparently was that the jewels belongéd 
to herself. As to that the Magistrate has held 


~ 
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akar there was no evidence to show that the 
second accused was the exclusive owner of the 
Jewels or was ‘in “exclusive” possession -thereof. 
Ho‘furthe® heldthat ever on thé assumption 
that she had contributed from her earnings 
towards their value, the joint control over 
-and possession of ‘the - jewels were in the 
mother as the manager of the undivided 
aes of- which the send accused was amem- 
er 

The second err was A ahaaa on the 
-charge of theft. 
as to who was entitled to ‘nn’ order for the 
l possession of these jewels. The order which 
. the Magistrate made was that the jewels in 
question should be given over to the mother 
and ‘the daughter -on their joint receipt. 
There were appeals from this order. -and, the 
View taken' by the ‘Sessions Judge’ was that 
in every’ probability, part of the property in 






was'the self-acquired property of ‘the second 


“Y the. appeals. a, | T 


at 


Now, there’ are two ns "before me, 
e by the mother who says an order ought 
have been made for -the. delivery of. the 
[owel to her and the other by the daughter 
“who says the order ought to' have been. made 
for the. jewels to be delivered over, to her.- 


- Jt-is’ not ‘contended, and it could ‘not ‘be * 
contended, on behalf of the daughter ‘that - 


she is entitled as of right to the order for 
which: she -asks solely upon the ground. that 
in respect of the charge of theft which was 
preferred. against: her with regard to these 
jewels, an ‘order of: discharge was . made. 


There can bè no question that, under section — 


517, Criminal. Procedure :Code,' even when 
& party is charged with theft and that charge 


is-dismissed or the party is. discharged, sn 


order can. be made’ for: the delivery of thé 
subject-matter of the alleged. theft’ to some 
party’ other'than the party in whose posses- 
sion: the- property’ was found at the date, of 
the alleged theft. In support of this pto- 
_ position, I need only refer to the decision of 
this Court in Criminal Revision Case No-477 


of 1905: That being so, there was jurisdic- - 


“ tion under::the section for making ‘an order 
in favour of the daughter. or in favour of 
. the mother or to make it in the form in which 
ib. was made - in! this case, viz., in favour of 
, ‘both -- ot eae. 

ry ee . 4 , 
$ ee sitbe. wpet te ‘a Ci on SANG F 
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“The question then arose- 


uestion was joint family property and part ` 


469 


“Now ‘the asst is:—Is the order of the 
Magistrate right ? 
~ I have beenréferred to the case of Chalakonda 


.Alasami v. Chalakonda Ratnachalam (1), 


which is referted to by the Magistrate and 
the Sessions ‘Judge: It seems to me, how- 
ever; it does not support the contention pře- 
ferred on behalf’ of the mother that she is 
entitled-to an order in her favour for delivery 
of all tle: jewels, because in that case it 
was held that the jewels were joint family 
property and it was on the basis of that 
finding that the order’ in favour of the party 
who claimed the jewels: was made. Here 
we have, though not exactly a finding, an 
expression of opinion-by the learned Judge 
that part of the propérty was joint and part 
was self-acquired. Therefore, it seems to me 
-the ` Chalakonda’ Alasami v. Chalakonda Rat- 
nachalam case (1) does not help the mother. 
the expression’ of opinion ‘given by the 


. learned Judge that part ofthe property was 
accused” In these” circumstances he disiniss- 


the self-acquisilion of the daughter and part 
-was joint family’ property, I think he had 
jurisdiction to make the order which he made 
under section 517; Criminal Procedure Code. 
T am not’ prepared to say that that order is 
wrong. Cons uently, both the petitions—by 
‘tthe mother, (No. 483) and the petition by the 
daughter: (No. 629) will be dismissed. 


Petitions dismissed. 
O SAL H. O. R. 56. 


t 
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e ALLAHABAD HIGH COURT, 

‘CRIMINAL APPRAL No. 623 or 1909. 
November 11, 1909. 

Present: Mr, Justice Richards. 
fe ee RAM, AND ANOTHER—ÅPPELLANIS 
OTEUS 

“RISAL—-OPPOSITE Party. 
‘Criminal Procedure Oode (. Aot V of 1898), s. 195— 
Sanction to prosécute for perjury—Four months’ delay 
Sanction given by the-successor of the Judge-——Jurts- 
diction—Penal Oode (Act. XLF of 1860), 55. 198, 211. 

A. -prosecution for perjury: should be instituted 
as soon as possible after the commission of the offence. 
Therefore, an order, granting sanction to pro- 
secute for perjury on an application made four 
months after the’ decision of the case in which the 
offence was committed, was held to be bad in law and 
was set aside. . 

Sanction to prosecute for perjury can be granted 


4 Tag fi Ci 


“by a successor to the Judge who tried the case in 


-which the offence was committed, but it would he 
more satisfactory if it were granted by the very 
Judge who tried the case. 


pa 


YAD BAM Y. RIBAL, 


: Criminal Appeal against an`order of J. L. 
Johnston, Esquire, Additional Sessions Judge 
of Aligarh, 


Mr. M. PA Malaviya. (with hin Mr. Pie 
shottam Das Tandon), for the Appellants. 
-Mr. E. A, Howard,.for the Opposite Party. 


J udgment.—This and the connected 
Appeals Nos. 624, 625, 626, 709 and 710 arise 
out ofan application sadè to Mr. Johnston, 
Additional Sessions Judge, for sanction to 
prosecute under section 193 and. section 2H, 
Indian Penal Code. ‘The learned Additional 
Sessions Judgegranted leave to prosecute Yad 
Ram and Chote under section 193, but he 
refused, sanction to prosécute ander section 
211. It appears that a dacoity was really 
committed about the 6th of July, 1908; and 
Ram Chander and-Yad Ram were the victims, 
The dacoity was- reported early on the morn- 
ing of the 6th of July. No names were 
mentioned in thé report; but on the 13th 
of July a petition was ‘sent ‘to the Magis- 
trate : which complained that the police were 
taking mo steps through the influence of one 
Radha Kishen. - Radha Kishen appears to be a 
more or lessinfluential zamindar in the neigh- 
“ bourhood. The complainants are bansas. : The 
Aacoity case was tried’ by Mr. Lyleonthe 7th 
of December 1908~ He does not appear to 
have: thought it necessary even to complete 
the recording of the evidence.“ He came to 
the conclusion that the persons charged could 
not possibly be convicted and he ‘considered, 
the evidence- given in support of the com- 
plainants’ case -altogether- unreliable. The 
accused were; of course, acquitted, ‘and on the 
lstor 2nd of April, 1909, the present appli- 
cation for sanction to-prosecute was made. In 
the meantime Mr. Lyle had: ceased tó act as a 
Sessions Judge-and his place’had been taken 
by Mr, Johnston. Mr. Johnston takes ‘certain 
statements made ‘by Yad Ram and Chote be- 
fore the Magistrate on the 23rd of J uly, 1908, 
and coħtràsts them‘with the statements made 
in the following December: He points out 
that they are irreconcilable and he accordingly 
granted. ‘sanction for:the prosecution of these 
two persons. It has been pointed out more 
than once that a prosecution of this nature 
should be instituted as soon as posible. A 
delay of four months has taken place in the pre~ 


sent case and the. only explanation is the state- | 


ment that one of ‘the several applicants for 
Sanction was in prison on some other 


- > 


é 


“Yth of December, ware intentionally false. 
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charge. This statement of thé counsel does 
not appear to -have been supported by any 
evidence and the .excnse, if excuge it be, only 
applies to one of the applicants. Hed the 
sanction, however, in the present case, been 
given by Mr. Lyle, T should have been very 
slow ‘to interfere with: his order. I cannot 
quite lose sight of thefact that Mr. Lyle might 
have ordered a prosecution at once if he bad, 
thought fit to doso, Jam notquitesatisfied that 
the statements made on the 23rd July, and 
It 
is not argued and could not be argued that’ - 
Mr.. Johnston had mo jurisdiction ta grant 
the sanction. I think, however, that it is. 
Yory much more aa tiefantaey that the sanction’ 

should be given by the very Judge in whose ~ 
Court the alleged: offence, whether ità be 
under section 193 or: section 211, actually. 
took place. As a matter of fact at- the trial 
the -attention of neither Yad “Ram ‘nor that’ 

of Chote was called to the alleged eontradic- \ 


tions which they had made in their evidence’ ~ 


on the two occasions, The learned Judge w 

of opinion , that there “was not lsat 
material in the case to warrant a prosecutio 

under section 211. Mr. Howard on behalf 0 
the opposite party has filed an appeal. against 
the refusal to grant sanction to prosecute for. 
this offence. It occurs to me.that if sanction- 
were granted at all, it would have, been much 
more satisfactory that’ sancbiah should have 
been granted under’ section 211, On the 
whole, however, bearing in mind the delay l 
which has taken place and the change in 
the Judges, I think it is undesirable that a- 
prosecution should take place. I accordingly 
set aside the order of the learned Additional 
Sedsions Judge granting sanction to prosecute 
Yad Ram and Chote and I dismiss the, | 
appeal in the case of the refusal to grant sanc- 
tion under section 211. 






Order. set aside,” l 


A P t 3 
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: ° eras SARAN SINGH v. BHAGWAT PRASAD. 


(s: 0.7 A D.J. 583.7 7 oe 


- ALLAHABAD HIGH COURT. 
, Cinta’ Revision No: 338 or 1909. ae 
November 11, 1909. °° ~° 
Present: Sir George Knor, Kr; Judge, ‘and 
" Mr. J ngtio6/ Karamat Husain. ` 
Sal GA SARAN SINGH AND O0THERS— 
' j “APPLICANTS 
i versie - 


` BHAGWAT/PRA SAD—Oprosrra Party. 
, Oriminal ure Oode (Act'V of 1898), as. 146; 
439—Order u - section 145 defective —Both partes 
oe of the facts in dispute—Danger of a breach of 


~ 








object of causing the Magistrate to set 
forth his/reasons for the initial order, under section 
145, Orirmninal Procedure Code, is to enable the parties 
‘to kno what case they have to meet. Therefore, 
-whe 
eae themselves inform’ & Magistrate that there 
danger of the breach of ‘the. peace- and 
i Magistrate acting on that information makes the 
ytial order without, recording his reasons in full, 
final order- is “not without. jurisdiction, inasmuch 

as the parties are not prejudiced i in any Way. 


~ Criminal Revision against the’ order of the 
gistrate of Mi irzapur. a 
he ‘case first came up ‘befor Mr. Justice 
adball who referred. ‘ib to thé, bench of two 
ndges. < ae 
'Fhe` judgment, of Mr.” Justice ` Tudball, 
while’ referritig the’ case to a higher’ Bench, 
‘is’ a8 follows :—~ 
“Tudball, J This application for revision 
arises’ otit ‘of, proceedings purporting to have 
been taken by.’ Magistrate: under section 145, 
Criminal Procedure Code, in respect to cer- 
tain lands. The sole point urged i is that the 
Magistrate did not record an’ order in writ- 
ing ‘andér section 145 öf the Code, stating 
‘grounds of his being, satisfied that” a dispute 
likely ' to CAUSE, A breach of ‘the | peace existed 
concerning the plots ' in question. 
The history of the case is briefly as follows: 
The land in dispute wasa fixed rate tenure 
- partly “cultivated by sub-tenants. On 30th- 
March, 1905, Chattardhari Singh and Bhag- 
wat Prasad Singh obtained a decree Against 
_ the applicants Ganga Saran Singh etc. 


In execution thereof this land was put to 






‘sale and purchased. by the decree:holders - 


on 25th March, 1908, and on 12th July, | present, 


1908, the Amin put them intoactnal possession 
of the lands not in the hands-of sub- tenants, 
and into symbolical possession of such as was 
held by such sub-tenants. 


Objection was taken to this but was reject- 


p: i 


both parties to proceedings, under the said - 


_ therefore, 
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éd by tŁe Subordinate J adge, ‘whose order- 
was upheld on appeal. . 

On August oth, 1908, one Abheraj Singh 
who was a'sub-tenant of 4 bighas out of one of 
the plots began to plough up a portion of the 


_land which formed no partof his sub-tenure but 
, was part of the land, actual possession of which 


had been ‘given to the auction-purchasers. 


This led to- riot between Chattardhar’s 


party and that of. Ganga Saran Singh in 
which Abheraj Singh and another were killed. 
Chattardhari and his brother and others were 
tried and convicted, but Chattardhari was. 
acquilted on’ appeal. After his acquittal 
‘Chattardhari :preferred a complaint of erimi- 


nal trespass against Ganga Saran Singh and 


his party im respect to the occurrence of August 


_ Sth, 1908, while Krishna Prasad Singh one 


of the present applicants preferred a com- 
plaint against the patwari.. 
While’ the former of these two mpa 


` was still pending, the time had arrived for 


the rabi crops gown onthe land to be cut. 


‘Both sides applied to the Magistrate each 


stated that the other was‘ prepared to use 
force and there was every likelihood of 8 


© breach of the peace. 


On this the Magistrate jgaued an order, 
| Gn wihch, however, he omitted to set forth the 
material facta of the case) :ostensibly under 
section 144 ofthe Code. This was on 4th 
March, 1909. .The order runs as follows: 

“Notice to issne to parties under section 144, 
If the crops are ripe, the police will have them 
reapea with the consent: of the parties. ’ 

On. the, 10th: March, -1909, Chattardhari’s 
complaint came on.for bama It had often 
been adjourned.and though he and the accused 
attended, he again produced no evidence. The 
Magistrate; :therefore, dismissed the com- 
_ plaint, and then -started proceedings under 
section 145 -.of the Code pih the following 
orders. eae r 

“To-day, Giss No. 4 Frapu -Prasad v. 
Banga Saran - Singh and others under section 
447, Indian Penal Code, was put up-for hear- 


‘ing at Khajwa. ~The complainant has appear- 


ed without his witnesses.: The accused are 
Since the case has often been ad- 
journed, 1 dismiss it, and as in connection with 
this ease, an injunction has been issued to 
the parties-in regard to the: crops of the cul- 
tivated area, it is proper to take action under 
section 145, Criminal Procedure Code. It ia, 
ordered that notice be issued 


~ 
t 


ATÒ 


? 


GANGA SARAN SINGH r, BHAGWAT PRASAD. 
“under section.145, Criminal . Procedure Code, 


-. against -those persons to whom notice: Was -' 


issued under section 144.” - - T 

.. As an order under section 145 of the Code, 
this appears to be defective. I can only infer 
from itthat the Magistrate was satisfied that 
‘a .breach of the peace was likely, by reason 
_ of the information given to him by the parties, 
on which he had deemed if _necessary to take’ 
action under section 144, This I gather from- 
his reference to the proceedings taken by him 
ostensibly under that section and by his re~ 


- +. ference to Chattardhari’s complaint which he 


dismissed on 10th Match, 1909. 
~ ‘A reference to the -` former ofthe above ae 


records showsthat-he had received inform- 
~ ation from both parties that a breach of. 


the péace was likely owing to- the dispute 
concerning ‘this land. ; 
His satisfaction as to the existence of the 


. disputée’and that it was likely to‘ cause a 


breach of the peace may be gatheréd from 
the fact that in his order he states that it is 


‘ proper that action should’ be taken under 


4 


-section 145. 


The order, however, i is da aai properly 
drafted. It ought to have set forth his 


-" reasons for being satisfied. It is not necessary, 


however, in my opinion -that. it should be 
absolutely- self-contained, provided that the 


E ‘parties have full information of the ‘reasons: 


which have induced the Magistrate to take 
action and are able to ee their. defences: 
“properly. 
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order under this section to state the grounds : 
of his satisfaction, the: PoE a without: 
jurisdiction.- í 

Attention is also called : to t decision of 
the learned Chief Justice in Darab--Kuer v. 
Fateh Ohand (2) Ref. No:189 of 1903, (dated 
5th June, 1908). In the latter-case there 
was much more than; 48 mere omission to 
record the reasons -of the Magistrate's: satis- 
faction. The latter officer in no way followed 
the procedure laid down in Ghapter XII 
and this Court held that his who e action was 
illegal and without jurisdiction, nee being 
based on any law in- existence. “Ib: might 
possibly, however, be inferred from the judg- 
ment that the learned Chief Justica, would 
have held thé-final order to be withou juris- 
dictiofi-even: if only’ ‘the initial order wet 
fective, though this‘is’ by no means clear. ; 

In Har Prasad v:.Pandurang (2), Richards, 
J., held that though‘the-initial order did n 
seb forth the Magistrafe’s reasons as kan 






' citly as it might -have'done, ‘still “there F 


been a substantial compliance with ‘the requ 
ments of the law andi he' refused’ to interft 
That case was-in other respects distinguisha\ 
from that of Darab ‘Kuer v. Feteh Ohand (% 
In Bihari -Lal v. Ohhağu (8), Knox, J., heli, 
that ‘where there was'no order setting: “forth: 
the Magistrate’s reasons’ for- being: satisfiec 
that a dispute likely to cause a breach of the 
peace existed, the.proceedings were not such 
as are justified by Chapter -XII ofthe Code: 


de-- ' 


It seems to me clear ieee the only object | In the case of Khosh Mohamed Strkar v.' 


the Me Nazır Mohamed (4), the Full Bench | “of the | 
. eee ge eee _Caleutta High ‘Court’ held. that where an | 


the 
, knowledge their opponents also) had.informed 
the Magistrate that .the „dispute which had - 


`- reason is to nable the parties to know what 


case they have to-meet. In this present case 


applicants -themselves. (and to their 


‘already led to one ‘riot was likely to:.lead to 
another breach. of the peace. 


1. The Magistrate i in the end ma ninine the 


a fa 


„other side.in possession and so the applicants 
~ who haye not been in: the slightest - degree 
prejudiced. by, the Magistrate’s omission to 
, record his reasons in.full, have come here on, 
revision. ‘They urge: that by reason of, this 
omission it must be. taken that the Magis- 
trate acted without jurisdiction. Stress islaid 


_ OD, the ruling i in Nitya Nand Roy Bahadur v. 


, Paresh, ‘Nath, Sen (1), wherein it was held that 


‘where the Magistrate..omits, in his “initial 


Aoa 771; 9 OWN. 621; 2 Cr. L: J. 849. 


initial order mađe by a Magistrate under Sete 
tion 145 (1), , Criminal Procedure Code, is 
not self-contained and does not expressly state 
the grounds of his satisfaction that a dispute 
likey to cause & breach of: the peace exists, 
but refers to a “police. report in which such 
grounds are set forth, and on which the . 
order is based, such order is not defective. 


The Full Bench, however, did, not decide 
the second question which was. referred to i- 


. by Rampini and Mookerjee, JJ. °° That ques 
- tion 'ran as ‘follows:— “Whether ‘when an. 
- initial order made by a Magistrate under sec- 


tion 145 (1) of the Criminal Procedure Code 


wi (1907), 27 A. W., N. 51 foot-note. 
(3) A W. N. (1905) 260. i 
(4) 2 A. L.J. 272! 
_ (6) 88 C. 862 (F. B,), 


~ 
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‘MUHAMMAD RAZI v. “KARBALAT BIBI. + dita tats , i HI aa 


~ 


, does not contain a:statement of ithe grounds;:. not, deem-it KE to exercise our power 
. such. order ought,to be treated as.made without . -in revision, and, ERRE naka the appli- 





jurisdiction oras an illegalorder which.vitiates ‘cation. ~ : iga age? 
the.;whole of the sabséqtent: proceedings andanu. tu >u ei | Application PEAN 

< .enders-void, the, finalforder under’ clause (D). olus moi, oae h 

»,of that:section,jor < whether such a defective ~ 2 ee ee ; 
order. is,an irregularity ‘in . the „exercise iy oie op ta ¢ n 5 7 : = a 

T b a aa A the Magistrate not necessarily. - p > &e. 
3, wibiating,. the: ‘subsequent -proceedings but ` POR HIGH COURT. 
> justifying the interference of this Court, if ape | ego Sgoorp Crviz Appra, No. 295 
~ is showr that-either party has.been,prejudic--,) (it Tyro -oF 1909. 
| edvby; reason thereof,” At is. this- same qnes-~ -- PEE “Noyember 30, 1909. 

TE ition, Avbich,,; in-my opinion, arises.-in- the- .: P resent ia a Knox, ea Jadge, and 
: present, case also for decision.., In- his initial ~ r. Justice Figgo R 

ie ania | the,:Magistrate,has merely referred to , MUHAMMAD RAZI—Drcana-nouper— 
.- the’. order APO ANG a = passed. o > cs tte,‘ aioe ; 

ider .section.144.,and.then ‘says tl abit is “8 Het ee ; ag 

"ropa to take proceedings under-section. 145.. Sa KARBALAT BIBI AND OTHERS— 
There is: no doubt. that, the .previgns. ies. J UbGMENT-DEBTORS——-RESPONDENTS. 


; of the. case. andvthes ccomplaints made by both: jet rae ite (iet TIF of 1852), seni 


parties. ‘gavechim ;good information and -that -- A" decree by the first appellate Court waa’ passed 
-« he had every reason, to: be, satisfied of the. againstione Muhammad Malih on the 15th of Feb- 
. existerice.of a. dispntelikely bo. cause another U ruary, 1894.. During-the pendency of a second appeal 


$ ka against the dearee the appellant died. The appeal 
-1 - breach: of-the-peace. naina, e a Gram ‘ordered to abate on 20th March 1897 as no ro- 
in Rampini, .; ande Mookeriee. Ihaa their . presentative of the appéllant was brought on the 


-- peferring, orderrémarked, | Weareconsequently record: The: ‘present application for execution was 


unable to: ‘hold-that phe.omission, to state the - ‘made on the l4th.of August 1907: 


aes _ Held, that under, Section 280 of Act XIV of 18382, 
„ı grounds, in thé initial order makes, i it an order > (the deee kolder was entiiled to the benefit of 12 


>, without jurisdiction 80 asto- invalidate the: oe a Ea eat peng gg is from the 29th 
whole -proceedin ~~ «`. of Maro when the final-order of the High 
A Their pone ha set forth | ‘on re 356.. „Court was passed, which had the effect of aa 
358-0 E et Ti; f "the decrees of Courts below. 

- bo, of-the repor 18 unnecessary: for me Fasal Husain v. Raj Bahadur, 20 A, 124, distin- 
„~ to repéät them. Their reasons appear to. me to ` guished: t" < < 

be good law and for thosesamereasons {should Kewal v: Tirkha, 8 A. L J. 8; A. W.N. (1908) 
hold that i in the present cage thé Magistrate's 2T 1M. L T- 59; Rup-Şingh v. Mukhraj Singh, 7 


‘A. 887; Akhoy -Kr Nandi Oh 
final’ order was: not without jurisdiction and: Ohathinti: 16 0. 250. Makêmed Mehdi tes HA 


‘that ‘the applicants have not beer in any. way i Kant ‘Saha Chowdhury, 34 C. 874, referred to. 
prejudiced. ' The.question, however, i id one of:- :.: Execution second appeal from a decree of 
‘some iniportancé and the trend of ‘opinion, 80 »\Malammad ‘Rafik; Esquire, District Judge of 
"far ‘as it had*been expressed ` in’ decisions of" Jaunpur; confirming'a-decree of Babu Keshab 
"this Court,. appears to “be ‘the ‘opposite. way. Doo; Subordinate Judge of Jaunpur. 
Fes ‘I, therefore, deem’ it advisable to refer this “Mr; Ghulam-Mujlaba, for the Appellant. 


if 


; “ease fôr: the ea “of ‘a Bench, of two J eee - Mr. B. E. O’ Oonér; for ‘the Respondents. 


-and ‘I accordingly refer it“ i | Judg ment,—This is adecree-holder’ g 
= “The “CABG Was accordingly: -piacéa before a “appsele The essential facts are the follow- 
= ‘Division Bench and re- argued., , ‘++. ing:—0n May 23rd, 1893, the decree of the 


‘nq Mr, M.D. :Agarwala, for the Applicants, - -first Court- was pabstd against one Muhammad 

- “Mr: B. W. O':Conor, for- the Opposite Party: “Malih. : On February the 15th, 1894, this 
sad udg ment. = In this case -there was." decree was confirmed by the District Tadge 
OB’ written! -order > and though- it may bo a “on appeal, ‘A -second sppeal was pending 
ry ‘defective onè: still: both, sides were fully - when Muhammad Malih, the appellant, died. 
cognizant. ‘of it, as appears from the, written : -An ‘application was.. presented by. one 
replies they fled, of tho. matter in dispute: Mubarak Husain who claimed to be his legal 
There was also- mo doubt < B- danger of .the: representative, but’ on’thé 29th of March 
NA of oe -peace. - - This, being ‘so, we-do 1897, the High Court held that there wére 


= 


“ 
- = = 


a e i ‘ 
a4 t i i 
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other heirs‘: of- Muhammad Malih, ‘namely, passed,’ which had thé effect of ajin ike 
his: daughters; who should have bean brought decrees of the Courts below. We, therefore, 
on the record- The order théreupon'passed accept this appeal, set aside the’ “decrees of 
was as follows :— Ordered-and deéreed: that the .Courts below and direct the’ "Court “of 
this appeal do ‘abate and the. appellant pay first: instance to proceed with the ezecabion of 
Rs. 83, costs incurred-in this Court, andthe the decree. The appellant will ‘get his’ ‘costs: 
costs in the lower “Court be paid as awarded including in oe ‘Court fees on the, ba 
by the lower Court.” “The ‘application for scale. | a 

execution out of which this’ appeal arises was i n Appeal amora. 
presented on the 14th of August; 1907, and < 1010 ae 

the point for determination’ is whether the - -i 7 Ci: . - a 
said application i 18 - -barréd - ‘by limitation under 4 MAD RAS HIGH COURT. a a i 
‘the proyisions of -the`latter part ‘of section “Omar ÁPPRAL AGAINST. APPELLATR Onben No." 
230 of the" Codé -of Civil Procedure, Act. . h OF 1908. 
UXTV of 1882. The provisions of the said Se tember 22, 1909. 
section on the face of them, appear to be 7 





~ 


- Present :—Mr. Justice Munro and. 


intended ‘to allow a ‘period of 12 years’ : '’ Mx. J ‘aatico bdar Rahim -` 
limitation; in- the case of an, appeal, . _ SIV. ASW AMY ATYAR anD OTHERS- T 
from’ the date-of the decree of, the, j APPELL ANTS . : as 
“dippellate Court. The Courts below have held fat ng Jodo ot we oe 


-that this case is governed by the ruling of ŠIV ALING AM. Sth AY AND. org i 
this Court in Fazal Husain v. Roj Bahadur -. a aan alang 4 
(1). This was, in any case, a ruling. under “< giva Prócediiré Oode (Act ‘XIV of 1883), s3. 230, 285 5 
article, 179 of - the second ‘Schedule to 'the' (i) and (j); 245+~Petition for’ exécution “of _ an order 
Indian” Limitation Act’ (XV of 1877). It pin dak jajah gina HA i ia a of tivi. 
seems to, have’ been doubted.. by a ‘Judge of - ' rate, aeta jo, Order | 
this’ Court in Kewal v. Tirkha (2), and. is pea “Tide ought Linitcaan Computation iT 7 


.difficalt: to, reconcile with the. principle which limitation’ period—Date of, ci to eneoute Order” 
‘appears to ‘underlie: such rulings as Rup | on-the petition. - Ja 


An order awarding meno _ profite in execution); 
ost nah yy ka i ind Ahoy proceedings was made on 10th April 1894. - the ap- 
umar. t und plication to exeotte the order was "presented on 


- (4). In any. cast : there seems to. us. clearer Toth April 1908. The application came on for hear- 
‘authority-on'the“‘oppsite side ina ruling of ing after repeated adjournments on 10th: ‘November » 


s 1906... On objection being . taken that the’ applica- 
the Calcutta High Court which bears dir ectly a Saja PO E dispo See than 12. 


‘upén the section, now under consideration. - years after the date of the order : 
We refer to Mahomed, Mehdi Billa v.. Mohini ` ° Held, that the application was in tims’ rely was 
‘Kanta Saha Chowdhury (5). Tt could ` not presented within 12 years: from the date of the order ; 


sought to be executed. < a 
fairly, be contended “that ' the. decree of, the’ Purasia y Anhaa mi 6 M. 359, foll wed. 


“High , Court; of : March 29th, 1897, WAS < Petitioner having filed, an application _ ‘to execute 
incapable ‘of execution, at least in Peapect, of © two orders awarding mesne" profits, one dated ‘10th ' 
. the costs awarded - against the appellant, ` April 1894 against all defendants, and another. dated ; 


30th March. 1895 against,only 20 of them, the: first 
and the incongruity oL breaking, up, 8 single Court returned the petition for the . filing’: ‘of lists of. 


; decree into, a ‘portion. still- capable of execution. ‘the defendants distinguishing their liability. -When ` 
and- a portion barred -by limitation appears | the petition was re-presented with the directions com, - 
considerable. vIt seems tous that under’ the plied- with it was'more than 12 years .from~the date : 
“terms of section 230. of Act ' XIV of 1882, of the orders. The lowe? appellate Oourt - held that . 


the petition was defective and not being, i in: Proper; 
BS, well AS Op. ithe balane, o of authority, the form at the date of presentation was barred :- 


deoree-holder „in this ` case is- entitled to the Held; that the’ petition | was nok defective and: was -~ 
benefit.. of 19 years’ “period ` of limitation not barred. a te ne re 
‘caloulated from the 29th, of ‘Marchi, - 1897, `. Appeal against’ aes ariet ot, the District ` 
when the final decree of the High’ Court Was ~. Judge of: Tanjore in A. S. No. 283"0f 1907, ` 


h D: 20 A. 124. dated 27th July 1908; presented'against- thas 
` ig R a A A RI A. W.N. (1906) 27; I M. L. T, 59. - _ order of tho- Suhordinate- Judge of Tanjore in: ' 
, KA) 1890, 250... 1 ne `, „EeP, No. 153 of 1906 (0.8. No.-59 of 1878) - 


wo a ” =e. 


Te 


K (5) 84.0, 874, 0 LAN a : dated 7th Janasz 1907, . nn i = 


- ~ - 
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MISS IRENE FANNY COLQUHOUN V. MRS. PANNY BMITHER:- ge g 

: Facts.—tThese, wera execution potibions We, therafora, reverse the iier of the Dis- 

to’ recover sums awarded i in, favour of plain;;,. trict Judge, and rastore that of the .Subordi- 


: tiffs for mesne profits against defendants, by. nate Judge with, costs in as and the lower 
means. ‘of two orders datad 10th April 189-4 appellate, oe 


and 30th March’ 1895 in execution of thes | una t adoni ailowed. 
same ‘decree. Each order related : toa differ- e ‘a 0 maan ` 
ent, period, the earlier. being ‘against all the BE ; 
defendants, while the latter was only against `. ` “ MADRAS HIGH COURT. . 
"20 of them. | : . ORIGINAL ,SIDH APPBAL No. 6 or 1909. 7 
The first Court returned the petitions for . , December 13, 1979. 


the filing of lists of the defendants distin- oe Nir Arnold White, Kr., Chief 
guishing their liability. The petition was , Justice, and. Mr Justice Keishnaswaciy 
duly. représentad : with the list annexed and Aiyar. 

after soyne’ adjournménte it came up for dis- Dire IRENE FANNY COLQU HOUN— 
posal dn 10th November 1906. ‘The Sub- |, | APPELLANT 

ordingke Judge overruling an ‘objection, of the - | versus 

defendants that ‘the ‘application wag barred ; Mes FANNY SMITHER —Ruspowpeyr. 
ee gle cate ee ree 
elapsed -ön the daté when the Court’ was x = 4 
going to enforce its own ordera, allowed exe- Wa a E AA aa 
cution to proceed. Oni: appeal the District _ The doctrine of Common Law, thatthe procuring of 


Judge held’ that the list’ called “for' by’ the 8 breach .of contract bya third party may be an 


actionable “wrong ‘applies equally where the relation 
lower , Court WAS f esdential to": "the petition, between the party who procdres. the breach and 
hat’ there was no, proper, ‘petition- before the the: party who" breaks the contract is that of mother 


ourt until it was "furnished, and that as and son.. 
t was furnished: after tha: latest: date ou Malice is not, in the latter CAS, the gist of the 


_ action, but if malice is alleged and proved it may 
which the petition would have been i in time, displace: iieopnitechion oe bie privilene. Yc 


the petition. was barred. He. reversed the arises from the relation ‘between the party who 
order of the first Court and dismissed: the: procures.the breach of the -contract and the party 
plaintiffs’ application. tan © who breaks the contract. 


Oonway. y Wade, (1908) A. 0. 508; 78 L. J. K. B. 
Phe plaintiffs appoaléd'td tie High D 1026, Tamba v. ‘Que (1853) 2 H. and B. 218, 22 L. J. 


Mr. T. R. Ramachandra Aiyar and Mr.T. GB 493; 17 Jar. 827; | W. R, 482, Quinn v. Leathem, 
R. Krishnaswami Aiyar, for the Appellants. -+ (1901) A. C. 495, 70 LJ.P.C. 76, 65 J.P. 708; 50 W.R. 


for th R d- 189; 84 L T. 289, 17 TL. R. 749, Glamorgan Coal Co, 
Mr. 4 P AR AUE poe . v. South Wales Miner's Federation, (1908) 2 K. B, 545; 


ents." 
72 L J. K.‘B.-808; 89'L T. 398 19 T. L. R. 
J udg menoa with the Sub- 708, National Phonograph: Oo.;' Lå., v. Edsson-Bell 


ordinate Judge.that the petition was not de- . Consolidated Phonograph Co., La., (1908) 1 Ch. 835; 


fective, and we observe that no objection was’. 9S L T. 291; 24T. L.R. 201; TT L. J. Ch, 219, 
and Allen v. Flood, ([898) A O. 1;.62 J. P. 598; 67 
taken by the respondents to, the petition ‘on L. J. Q. B.119, 76 Li, FIT; 147. L. R. 126; 48 W. 


the ground on which the District. Judge has, p- 258, referred to. - 
in. paragraph 4iof his judgment held it, to be os | Per. Krishnaswamy -Aiyar J— ; 
defective: As to the absence of a ‘list of im! Tt cannot reasonably be ‘maintained that a 


arett or ‘guardian may not-advise his daughter 
movable property, we haye ‘to obsarve ‘that Seri Sard o Draak oR a SE EN engagomènt 


the list. was pūt, in: on the 15th August 1906 witht am unworthy suitor. © But’ if the 
which -was within 12years of. the appellate: - breaking, rof the engagement i is procured maliciously 
order of the 17th October 1904,- which the «aad by means of Spinal na ma the person go 
District Judgé' has overlooked, “It is sought procuring a breach is not protec 


thi Appeal from the judgment of the Hon’ble 
E eae ee j Ka is = Mr. d. astica Wallis, dated 16th February 1909, 


granted till:after -the : expiry of 12.years. made in “the exercise of the ordinary original 


Thé Subordinate: Judge. overruled the: objec- SE ea aes of this a in d. 8. 
-tion , following : Senra Desai Venra- Jagath ; 

Virarama 4. - Annasami Ayyar (1), which -is.- lg r Viswanatha Sastri; for ae Appel- 
Pr in points a l 4 | o _ > MA E. Rencontre, for the Respondent, 4 


Te ip 
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MISS IRENE FANNY COLQUHOUN v. MES., FANNY SMITHER.: 


Judgment. 
. The Chief Jastice.—This is.an appeal fon 


the. judgment of Mr. Justice Wallis dismiss- ' 


ing the suit upon a preliminary issue: . Does 
the plaint disclose any cause of action”? 


The suit is, no doubt, a peculiar one. So far- 


as I know it is a case of first impression and 
the . learned Judge points out in : his 
judgment that it is not suggested that 
such a suit has. ever been brought or 
maintained in any Court in which: the Com- 
mon Law is administered. The suit is one 
for damages brought against the mother of 
a man who had promised to “marry the 
plaintiff. “The plaint sets out that the plain- 
` tiff, Fanny Colquhoun, had agreed to enter 
into a contract of marriage with the-son of 
the defendant.. Then it alleges that, the son 
of-the defendant had broken the promise _ to 
marry the plaintiff. . The allegations in para- 
graph 8 of the plaint are that the defendant 
set up her son, to make some utterly. false and 
frivolous statements against the plaintiff to 


justify the refusal and the son finally refused 


to- perform; the -contract in consequence. 
Paragraph 8 alleges that the defendant has 
for some illegal and ulterior purpose- of ,her 
own maliciously and by false representations 
and otherwise induced, and instigated’ her.son 
_ to. break the contract and, the son refused to 
perform- the contract in, consequence: As I 
have said, the suit.was disposed of by, the 
learned J fudge. on the preliminary issue, | does 
the plaint disclose any cause of action ”? 
Therefore, we must. deal: with thoe -case as 
if we are deciding it on what. under- the old 
English Practice was known as ‘Demurrer’, 
that is, we must assume that every allegation 
in the plaint is true. s 

The learned J udge ` -proceeds i in his judg- 
-ment to discuss the various’ authorities in 
which the doctrine, which was first laid down, 
_ Ithink, in Lemley. Gye(1) 1 , arose for dahi Ter: 
~ ation. He refers to the cases ‘Of Quinn v.Leathem 
(2) and Glamorgan Coal ~ Company v. South 
Wales Miners Federation (3). And he also re- 
fers to the National Phonograph Oo. Lå., y. Edison 


Bell Consolidated Phonograph Oo. a Ld, (4) 
(1) (1853) 2 H, & B. 216; 22h. J . Q. B. 463; 17 Juar. 
827; 1 W. R. 482. 
(2) (1901) A. O. 495; 70 L. J. P.-C. Y0; 65 J. P, 
708; 50 W. R. 1 ; 85 L. T. 289; 17 TL. B. 749. : 
(3) (1903) 2K. B. 545; 72 LJ.K.B. 803; 89L. 7. 
803; 19 T. L. R. 708. 
(4) (1008) 1 Oh, 885; 99 L. T, 291; 34 T. L. R., 201; 


qr E J; Oh:-218, 


and tò Allen v. Flood (5). AN iere -àre 


cases decided by. the House of Lords. To 


the cases discussed by.the learned Judge, we’ 
may adda very recent decision -ofthe House 
of Lords in Oonway v. Wade (6). 
. Having ‘finished his diseussion-of the 
authorities, the learned Judge: proceeds: “If. 
then the principle of Quinn v. Leathem-(2)- 
is applicable to interference with contracts. 
to do particular acts, is there any ground for 
excepting interference with contracts to marry- 
and allowing any one, if he can, to procure 
another not to fulfil his or her | (promise -of' 
marriage”., Then he observes: “Thè action 
for breach of promise is, no doubt, rdther a_ 







peculiarity of the Common Law”, and pro- ‘ 


ceeds: “In the absence of authority, T ary not - 


prepared to hold, andtit is unnecessary \for. ` 


the purposes of this čase to hold, that pko- 
curing a breach of promise -of marriage candy 
in no case, be an-actionable wrong?’, Then 


the learned Judge goes on:+~ Thisis a suit. 


against a mother for procuring a breach of 
promise of the marriage by -her son and T 
am of opinion that such'a -suit will not lie, 
because I think the relation of mother and 
son is 8 sufficient justification forthe mother’s 
interference: to. make it not- actionable’. 


_ With all respect, I am-unable to ‘agree with. 


the learned Judge, because'it seems to me 


that while he was anxious not to extend this 


particular branch of the law’ further than ‘it 
had already been carried under the decisions 
to which he refers, he did, in effect, extend 
the law, or at any rate, he has laid down a, 
novel proposition of law, which I am not 
prepared to accede to. The learned Judge 
seems to me to hold that the doctrine ‘which 
is now well established, that: the ‘procuring 
of a breach of contract by a third party may 
be an actionable wrong is not applicable when 


the breach is a'breach of promise: to marry _ 
and when the relation between the party who ` 


procures the breach and the party: who broke 
the contract is that of -mother and son. Now 
I-am not prepared to go so far as that. I am 
not prepared to say that the mere fact of the 
relationship of mother and son, in ,itself, ex- 
cludes the operation of what is now a well-- 
established doctrine of law. ` 

Then later on in his judgment the. learns 
ed Judge Bays : N or can such interference”, 


(5) (1898) A. 0: 1; 627. P, 595; 67 L. J. Q. B. 119; 


77 L. T. T17; 14 T. L. B. 125; 46 W, R. 258. 
(6) (1809) A. O. 608; 78 L.J. K. B: 1025," 


t 


-~ 
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(that is the interference by. a mother, sith. a 
ontract to.marry which is entered ,. into be- 
‘tweens her son and: somebody élia) i be 
rendered actionable by alleging and proving 
that it. was malicious. As now.settled by the 
'GASOS already referred to, malice is not the gist 
of;an action.” - Wa AN 
‘ T entirely-agree that a is sao the gist: 
of the action’ . But it- may well .be. that if 
malice is alleged and proved it may displace 
the protection or the privilege or whatever 
‘we ‘may , ball it, which. arises from the rela- 
tiom b ween the party who ,procures the 
g ofthe contract and the party .who 
the contract.- oThen.the learned J ndge, 
“As.-now isettled*.tby -the , cases 
dy referred to, malice is not the. -gist of 
: ‘gn action such: as this, but, interference with- 
out sufficient- justification, and.. in. this , Case 
j the plaint itself. discloses sufficient. Justifica- 
tion”.. There-again, with ‘all respect; I-find 
myself unable: to -agree, , with the- learned 
Judge, because T cannot, find. ‘within the four 
cornérs of the plaint allegations which show 
sufficient justification in the, party who in- 
, duced the breaking of the contract. 
d “It may: be that if an,order-for -particulars 
had been made (the, result of., which. would 
be that-at the: trial the plaintiff . would be 
pinned down | to those particulars and- would 
‘beprecladed from: -giving evidence ~-as : -to 
matters which. were-.not referred: to in the 
particulars) it may be that reading the plaint 
and the, particulars. it would appear from 
what/was said ‘in,the particulars, or what-was 
‘not-said.in thé particulars; that the plaint 
itself discloses sufficient. justification on. the 
part of the party who induced. or procured 
the breach of contract... -But, inthe absence 
-of particulars,.and.on the plaint as it now 


17 






stends;. Lam unable to.say that the plaint - it~ 


self discloses sufficient justification. . ; 
Then the learned. J fudge. goes on: “the 
further allegation in paragraph 8 that the 
defendant procdred the breach of promise 
by. false representations does not, disclose: a 
cause of action,as.no false representations, are 
pleaded”.. It seems to me that in paragraph 
8 there is a general allégation of . false repre- 
sentation.» -It may be the’ particulars of that 
allegation, if given, would show that the al- 
leged false representations are not of‘sach a 
‘character as to disciose: a cause.of aution. Bat 
‘in view ofthe general allegations of false re- 


_ presentation I am unable to say that the plaint _ 
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does not; prima facie at any ‘rate, 'dibclošè a 
cause of action in regard to the: falas repre- 
sentations, 1 think the decree must be set 
aside and the case sent back to the Court 
of first Thstance, Costs will abide the 
events. - 1s 

KEL baga wa Aiyar, J.-I agree in the order 
of remand:'. I agree with Mr, Justice Wallis 


-in‘holding- that- malice is not the gist of the 


action.” :Batit does not follow from that 


‘statement that when a'justification is plead- 


ed, the presence of malice may not remove 
the justification. J adopt the statement of 
law made by Sir Frederick Pollock at page 
329; 8th Edition of his book on Torts. He 
says: “It cannot be reasonably maintained, 

for example, that a parent or guardian may 
not advise his daughter or ward to break off 
an improvident - engagement to an unworthy 
saditor”? © But as ië is alleged in this case 
that the breaking of the engagement 1 is: pro- 
cured ‘maliciously and by means of misrepre- 
sentations; ib'seems to me that the person so 
procuring 'a' breach is not -protected. Sir 


Frederick Pollock also pointed out that the 


disposition of-the Courts is to be -very ‘cau- 
tious in admitting ` exceptions to the rale 
of liability for procuring breaches of contract. 
I am not able to ‘appreciate the view of Mr. 
Justice Wallis that-because the defendant in 
this case stands in the position of mother, 


therefore, tpso facto she is justified in procuring 


the bréach although it-may be she has done 
80 maliciously and by misrepresentations to 
Ber son. ~“ Costs will abide the event. 
vee ea t 4 -Appeal allowed. 
Bs he as s ‘Cause remanded. 





' MADRAS HIGH COURT. 
l | Kebon Orvit APPRAL No. 1513 oF 1907. 


Dpi . December 13, 1909: 


"Bresaat: Bir’ Arnold | White, Kr., Ohièf ` 
| astice, and Mr. ale ustica Krishnaswami 
iyar. 


VEBRABADRAN ACHIARI AND ANOTHER— 
APPBLLANTS 
‘Versus 
SUPPIAH ACHARI AND ANOTHER — 
i RESPONDENTS, 

Heredithry Village Offices Act (Madras Act III of 
1895), ss. 8, 21—Olaim to hold the office of village car- 
2nter—Zomindari and Proprietar y estates—Juriedis- 
tion of Oso Courts. 
’ Clauses (8) and (+) of section 8 of Madras Act LIL 
of 1893 must be construed together and as in clause 
(3), in the case of hereditary village offices in pro- 


, we 
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prietary. estates, the offices named in clsuse (4)° are 
excepted, clause (4) should be construed.to mean that 
oan Act., applies to the ‘hereditary. ‘office “of 

age’artisans, such as-carpenter ete. only i in iagos 
other t than proprietary ‘eatates. 


, Çivil Courts have: jurisdiction to` entertain ‘claims í 


to hold the office’ of village ‘carpenter in “gamandari 
„Villages, but not in proprietary estates. „ =. | 

‘Pichuvayyan v. Vilakkudayan” Asari, 21- AL. 134, 
‘Palamalai'--Padayachy v. Bhawmuga Ansari, 17M: 809 
“Soundara Panda Theran v Gak a 26 M. 
490, distinguished. 


. Second, appeal ET ‘the darot of the 


District Court of Madura in Appeal Suit No. 


817.0£. 1906, presented ‘against the.decree of 


the District Munsif of Bivaganga i in. Original 
Suit No. 49 of 1905... °° ae 

Mr. F. N. Kuppu :Rotv, for the Appel- 
aes aaa l 

Judg ment. —This.is a ae. ANAN 
to certain lands alleged to’ forin- ‘part of the 
emoluments: belonging to’ thé ‘ffice of car- 
-penter.in.certain villages: .The lower Courts 
have held-that the jurisdiction’of the Civil 
Courts i 15 barred under section 91 of Act, IIL 
“of 1895: Section 21 states that no Civil 
(Courts shall have authority to take into con- 
sideration or decide any.claim to succeed to 
any office specified in section 3 eto. 

The question is, whether: this issan office 
- specified i in, “gection 3... Section.3 of ‘the: “Act 
enumerates four classes.. Clause 3 speaks of 
other hereditary-village.offices' in proprietary 
estates except,the offices. forming clans 4 below. 
Class 4 no doubt deals.with hereditary’ offices 
of village artisans andvillage..servants such 
as the village carpenter. But we muat con- 
strue clause 3 and clause 4 together, and if in 
class -3 we find. that‘ in the éase’of hereditary 
village offices i in proprietary estates the offices 
“named in class 4 are excepted, we must con- 
strue clause (4) to mean“that the Act applies 
to the hereditdry.: office: of village. artisans, . 
euch as.carpenter.ete., only-in- villages: other 
than proprietary estates.’ rea : 

The plaintiff's claim is to hold F office of 
village., carpenter in ‘three villages. As -re- 
gards- theoffices in, the remindari villages it 
is-clear-from what we ‘have ‘said’ already that 
the jurisdiction of the Civil’ Courts is not 
ousted. As» regards the. third office it is 
stated to be inan inam village, a proprietary 
estate. '. The office ~of- carpenter is ‘nob one 
of thé offices: to which” either’ the Madras. 


Village Cess Act'of 1893.or thé Madras. Pro-- 


prietary, Estates, Village Service Act of ‘1894 
is applicable; and as it isnot an Office‘in a 
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ai other than a proprietary- estate clause 
4 of ‘section 3 is‘ inapplicable to the officé in 


‘thetaam village. Pichiiwayyan y. ake at 


-Asuri (1) and Palamalat Padayachi... 

Shanmuga Ausari' (2), are decisions aa 
-Regulation VI of. 1831: and ‘not ‘under Act” 
IIE of 1895. Soundara ‘Pandia Thevan Y. 
Velathiappa ,Thevan-(3) relatés to. the office 


‘of Ambalam falling within clause. 3 of’ sete | 


‘tion 3 of the Act: and not within\‘the. excep- 
They have no ‘applica. 
‘We: regret t 







tion to- this case. 


stance.!:, Costs. will abidə- and.‘ follow? th 
-event. yt : 
: Appeal. allowed,: CAUSE remanded. ` 
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ee ‘December’8, 1909. ` 

Present: Sir Arnold White, Kr., Chief Justice, 
“and: Mr, ‘Justice Krishnaswami ‘Aiyar.- 

E ' SANGAMMA'NAIOKE R—Appaitant s3 
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Lithitation Act (XV of 1877), Sch. II, art: 144—Civit 
Procedure: Oude (Act XIV of 1882), 8< 18-_Siust-to declare- 
a mortgage not banding en plaintiff and for passession-of 
mortgaged prope ty~-Decree that mortgage was binding 
on plaintif to the extent of a certain amount-—Disiniseal 
of sust-on plaintiff's fatlure to deposit ‘said | aindunt— 
Subsequent suit for hik Lapak bah possession — 
Res judicata. 

In a previous suit the plaintif mortgagor sued -for ` 
the cancellation of his mortgage and for possession of 
the property. The Court declared thatthe mortgage’. 
was good to the extent of Rs. 300, but the plaintif® being 
unwilling to pay, that amount his: suit -was. dismissed. 
Then the plaintiff brought this second suit for redemp: ` 
tion ón payment of Rs. 300. The lower Uourts fóund - 

that as the plaintiff had ignored the-mortgage in 
the previous suit, the defendant became a trespasser 
from the date of the, mortgage and ah Walaka 


i present’ claim was 


barred: 

Held, that the plaintiff's olaii in the’ prior snit” ‘to’ 
declare the ‘mortgage bad-did not‘have the effect- ‘of: 
enabling the defendant:to prescribe. for title’ by rada. 
verse possession from the date,of, the smortgage.to ‘the 
extent of the mortgage interest and that the . Present 
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SUKHA SINDHU SANYAL v. JOGESWAR BHATTAOHARIEE. a 


Babu. Surendra Chandra Sen, for the- Ro- 
apondent. cae 

Judg ment. We are invited 3 in. this 
appeal to seb aside an order of the Court of 
Appeal below by which execation has been 
allowed to proceed onthe basis of a decree 
for costs. 

Ib appears that so far back as the 29th 
Outober 1895, one Shyama Charan Bhatta- 
charji, now r eprosented by the respondents 
obtainel a decree for rent against the pre- 
sent appellant and another ` person. There 
were three infructuous applications for exe- 
cntion in 4896. The fourth application for 
execution was made in 1898. Objections, 
the previse nature of which is immaterial for 
our present purposes, were taken by the ap- 
pellant, but- they -were , overruled . by the 
Coyrt of first instance. ‘There Was an appeal 
o the District ‘Judge which was equally un- 
uccessful. The, matter was then brought 
on second appeal to this Court, which- was 
dismissed on the 27th N ovember 1899. -Fhe - 
result was that the appellant was made liable 
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ppeals. The fifth application’ for execution 
éppears to have been taken and disallowed. - 
This was followed. by the sixth. execution in 
1901 when the present appellant’ ‘repeated his 


jio made in 1899 when a similar objection. 


| previous objections to, the execution of the dees _ 


i Fee. He was again unsuccessful in the Court of 
firat instance as well’as in the Court of Appeal 
| Below and was made liable for costs by the 
| final appollate order passed on the 19th No- 
vember 1903. Subsequently onthe 12th Janu- 
ary 1904, the judgment-debtors satisfied the 
decree in part with the result that'the execu- 
tion proésedings were struck off and the decree- 


Wolder undertook to give the judgmient-debtor a’ 


specified time in consideration of the payment 
made. On the 2lsb: Jane 1904,- the décres- 
older, however, maide a Suomi ‘atbbempt at 


execution which failed on the ground that ib 


was premature. In 1905, the decres-holder 
again.applied to execute the decree against 
both the judgment-debtors. This was his 
eighth application and he included theréin a 


prayer for realization not only of the balance, 


`” dtte undar the original deoree but also the. 
costs of the previous execation procaedings. 
A similar prayer had in fact baen made -in 
the applicition of 1991, apparantly without 
uy exception fiken où that ground by the 
jodigmont-dabtor to the validity ofthe pros 
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ceeding’. ey “Té the.application of 1905, how- 
ever, the ‘present appellant objected that it 
was not in proper form inasmuch as it 
included. a prayer for realization of a sum 
(the -original -judgmént debt) which was’ 
jointly payable by both the judgment-debtors 
as also a prayer for the realization of a sum 
(the costs of the infructuous objections in 
execution) payable’ by one only of the judg- 
ment-debtors. ~The result was that the Court 
held the-application to have been irregularly 
framed aud dismissed it. In 1906, the decree- 
holder presented two ‘separate applications, 
one for the realization of the balance of the 
original-judgment debt against both the jndg- 
ment-debtors and the other for realization of 
the costs-of. the previous execution proceed- 
ings against ‘the present appellant. In 1907 
there was a “similar application for realiza- 
tion of the costs of the previons execution 
proceedings'zgainst the appellant. This was 
followed by. - ‘An application on the 27th . June 
1903, which. -initiated ‘the proceedings now 
before ng. “The present application which 
is for realization of the costs of the previous 
execution proceedings and is directed against 
one jadgment- debtor only is sought to be 
résisted on the ground that ‘it is barred by 
limitation. .. The Courts below have concur- 
rently coVertaled this objection On behalf 
òf the appelluint it-has been contended before 
us that: the-application of 1905 cannot ‘be 
“treated ‘as an application in accordance with 
law, to the. proper Court to take a step in 
did of ‘execution, and that if this view be 
adopted, the-present application is harred by’ 
limitation. It‘has ‘been argued in substance 
that the application of 1905 was not in 
accordance with-law ‘as it invited the -Court 
to do something which it was not competent 
to the -Gourt to do,and in support. of this 
position, ‘reliance’ has been placed upon the 
Gases of -Hulast v. -Maiku (1), Ohatter. v. 
Newal Singh (2) and Munawar Husain v. Jani 
Bijat- Shankar (3). The'first of these cases 
is an authority for the proposition that when 
costs have- been directed tò bə paid in the 
durase of execation proceedings; separate exe- 
cution may ba taken’ oat’ for realization of 
these costs- ‘apart from any application to, 
raalize whatever is due under the original 
decree. -On this principle, it his beer sug- 

oA. 2%. 
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gested that: the ‘application of 1905. ‘was im-*- 
properly framed and: that the proper ‘course 


for the’ decree-holder’ ‘to adopt ` was ‘to ' pre-. 


sent two applications, one for the realization’ 
of the ‘balance ‘of the original decree and the’ 
other for réalization of the costs of the: pre- - 
vióŭd ` éxecution proceedings. It- may ‘be con-, 
ceded that such ‘procedure might’ have. ‘been 
appropriately adopted by the.decree- holder.’ 
But that is by no means conclusive upon, the 
question which we have now to decide, namely,” 
whether the; application of 1905 was an ap-" 
plication in accordance! with law, to:the pro- 
per Court ito take a. step, in aid.of execution’ 
of the, dearée P. The only defect in the appli- ` 
cation was, in Bo far as it was one,for. realiza- 
tion of the costa of the previous execution 
proceedings, that the’ ' decree-holder prayed 
fór realization th ereof not from one judgm ent. 
debtor ` as tie should’ ‘have done, bat from, 
both the judgment- ‘debtors. In. our opinion, 
this ‘did not ‘Vitiate thé ` application, for it 
would have beet competent, to. the Court to. 
direct execution to issue against ‘both the 
judgment-deébtors for recovery of the’ balance 


of the decree and against‘one judgment-debtor 
forrealizationof.the costs-of the previous exes 


cusion proceedings. “The cases of: Ohattar v. 


Newal Singh (2) and Munawar Husain v. Jani 


Bijat(3)do-not militate against this view, and 
are.clearly distinguishable: In the -first of. 
these cases,--an application- was made by the 
decree-holder. to‘ arrest the judgment-debtor, 
who,::under ‘the law, -could'-not have: been 
‘arrested. In the second case, an application 
was :made ‘by.:the decree-holder«. to sell the ` 
personal . properties. of: the judgment- debtor 
at a stage wher it was: hot:competent ito the 
Court .to ‘sell the personal-properties -inas- 
much ‘as the. ‘mortgaged: properties. had: not 
been exhausted. It is-élear;:.therefore, that 
| in.these cases:the \Court:was invited to take 
‘action in -œ manner.not: contemplated by law. 
This, however cannot obviously: be affirmed of 
the. application :of'1905, in-the case before us, 
‘We must, therefore, hold.that- the application’ 
“of1905:was of ‘such a character’ as would 
save the -present. application from “the bar 
of-limitation The view: we take i is, supported 
by the principle explained .in the ‘cases of 
Manorath. Das v: Ambica. Kant (4). and Staveng 
v.. Kampta. Pershad (5). - 

This result is that the order made by the 


3 Tid? Oas. 67,9 0. Lv. 443; 180.. W. N; 683. 
100. L. J. 19; 2 Ind. Oas. 941. 3 
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Court below. is affirmed and this; appeal. 'dis- 
missed with.costs. . We assess, the hearing fee 
at three ee molas. . 
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. KAULESHWAR MISRA AND'OT 
5 .sDerenpants-+-ResPONDENTS. zÀ 
~S pecific Relief Act (Tea -1877),- 8. 9—Suit for, 
ion— Plaintiff dispossessed * without hie tongent ot 
than in dug course of law." 

In d-suit'for* poaseasion “of iinmovable prope: 
the. finding.is that’ the ‘plaintiffiwas, dispossessed 
his immovable property without, his consent otherwise 

an in due course, of law, he is entitled to possession; 
under seotion 9 of the, ‘Specifio Relief Act; although, 
the suit was mot expressly {brought ander tat: "Bece 
ion. , ogan’ ORUK Loa! T PA 

Parbhu inte. Ram Oharan; A. W.N abon 244; 
4 A. L, J. 601; Ram Hardk Rai. v. Sheddahal Joti, 15, 
A. 884, Hoist vs Kashi, A w. „Ñ: (1897) 145 followed: 


“Second appeal” ‘from ‘the ’ détision of: then 


District Judge: “of! Benares; dated ’ ths- Ist 


August, 1908. -° Bu SERERE, 
“Mr. Qokal Perihal, for the Appeltasta 44 
"Dr. Satish’ Chandra Banerji, for the ‘Rel 

spondents. ik ee 
J udg ment dic ‘Ajuda Pande’ was 

the owner of the property in “anit” “After his 
death, the named of ‘his’ “widow, M usammat 

Genda and that of. his uncle’s widow “Musam- 

mat Phulmati were: entered in “thé revenue, 

papers. ' After Phnlmati’s death,’ (Gonda alone: 
transferred the property in disputeto Mak: 
tula and Balram, father of Bishunath. Ac- 
cording to the allegation of thé plaintiffs the 
defendants dispossessed. the plaintiffs. ‘on the 

15th of July 1907. The plaintiffs, therefore, . 

instituted a suit on the 4th of Ovtober 1907., 

According to the frame of the guit:-it was a. 

suit for possession and for a: declaration of: 

the plaintiff's, title to the: property.- The 
defence was that ithe -defendants,; were in 
possession ofthe. property as owners, that the; 

. gale-deed executed,-by Genda.swas not real 

and genuine, and that,.if genuine, it was with- 

out ,legal -necessity, -The,;Court of. firatin- 

stance came to «the. conclusion, that. as the. 
names of the defendants. appeared in; the-re-, 
venue papers ‘Hefore the revision “of the’ taat” 
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- pettlement, it was conclusive as to their pos- 
session; anddismissed the suit; The ' lower 
appellate Court confirmed the decree of: the 
first ‘Court on “the ground that the sale by 
Genda was without legal necessity. That 
Court found that thé plaintiffs were dispos- 
sessed on the lýthof July 1307. Tho plain- 
tiffa have ‘prefarrad | a second: appeal to this 
Oonrt. ‘On the aa of Parbhu Lal v. 
Ram Ohatas (1); which 
Ranv: Har 
and Monsif v. Kashi. (3);.the'learned Vakil 
for the appellants-argues that, the plaintiffs 
under settion 9 of the- Specific Relief Act of 
1877;9ven though thatsection was not express- 
ly pleaded, were entitled -to “possession. The 


learpied ` Wakil for the fespondeénts, ‘in answer 


to this cdntention, says that’ according to the 
terms of séction.9: of the S pecific Relief. Act, @ 
rson ‘wha, is dispossessed without his consent: 
f immovable! property otherwise than in 

e, course! of law, ‘is. gutitled to bring 8 suit 
ander that section.and “that. as there is no 
; finding | by thé lower appellate Court as. to 
tthe: nature of, the’ dis possession , of the ‘plain: 
tiffs. from} the ‘folding-in ‘dispute, the section 
and the rulings of this Court: -relied: on by: the 
appellants’ Vakil BT, not. applicable, ito. this 
case, Therefore, “for the disposal of _this 
appeal with referenca, to the argument ‘based 







| upon section 9'of the Specific Relief Acta & find- 


ing on ‘the following i issue is Necessary.. Were 
the plaintiffs dispossessed withont their consent 
of the. immovable property | in suit other- 
wise, than in- ‚due course of law by the defen- 
dants P. The, ‘Court. ‘below, will be at, liberty 
_ to take such. ‘additional evidence.as the par- 
tieg, may, adduce. ‘Ten days will be allowed 
for objections ; on return. of the finding. 
Oase remanded, 
HR N. ‘(a907) 244; AA. L. J. 601. 
(2) 16 A: 384. 
ke WIN. (1897) 145, -- j 
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“January. 27, 1910. : 
* Present ‘Mr’ Justice: Brett ond» 
i o Mr.-Jastice Sharf-udedin:- 
i ADHAR MAND ALAND OTHARS—J UDAMENT- 
a DB BTORS— A PPELLANTS ` 
ALET versus’ 


-KESHAB CHANDRA MANA—Dronee- 


Éan Naat HOLDER--RWSPONDENT. -. ` ` 
Oiwih Procédlere Coder (Act XIV. of 1882); as ss. 244,629 
—Execution proceedings Reuter Appeal., 
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- An order passed on review of .a previous order in 
an execution proceeding, is open to appeal as.it is an 
order under section 244 of the Civil Procedure Code, 
1882, relating to the execution of a deoree. 


ea trom the order of the District 
Judge ; of Midnapur, dated March 1, 1909, 
affirming that of the Fourth Munsif of Tam- 
luk, dated September 5, 1908. 


Facts.—The respondent obtained a 
decree against the appellants and took out 
execution proceedings. But these proceed- 
ings were struck off on receipt by the Court 
of a petition purporting to bear the sig: 
nature- of the respondents pleader ad- 
mitting receipt ‘by the decree-holder of 
Rs. 500 i in cash. 


“The respondent obtained a review of this 
order striking off the execution proceedings. 
The first Court held in review that the peti- 
tion of satisfaction was neither filed nor sign- 
ed by the decree-holder's pleader and that no 
money was paid by. the judgment-debtors to 
oe deckée- holder. 


. The sade wien E KN Kala to the Dis- 
tiot Court against the order of review. The 
District Court said:— ‘No appeal lies from an 
order of. review. except on the.gr ounds men- 
tioned in sectjon 629, Civil Procedure Code, 
and this appeal does not raise any of these 
grounds, ,. but goes to the merits of the -deci- 
sion. «The appellants contend that this is Ar 
matter.relating. to the execution of a decree, : 
and orders on such.a matter are appealable. 


` It seems to me -that there might be- some 


force in this contention, had not the respond- 
ent in-applying for review, resorted to-.an 
unusual procedure. . But; it was held even 
under the old.. -Code -that -the proper pro- 
cedure. for setting. aside .a.consent decree 
was either by. suit or by an application for 
review, and preferably by the latter course.* 

* * These proceedings .then were pro-_ 
perly taken by vay of review, andthe appel- 
lants have no right of appeal -other. than 
is ‘allowed: them: by section 629-- None of- 
the grounds mentioned therein. have been 
taken and this appeal, therefore, fails.” 

The .judgment-debtors appealed to the. 
High: Court. 

Babu Sarat Ohandra Khan for Babu 
Bidhu -Bhushan “Ganguly, for the Appel- 
lants. ~ . 

Bahu; -Mohint Nath Boso, for ihe Respond. 
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2 J udgment.--This i is dn appeal against 
-an order of-the ‘District Judge- of Midnapur 
‘dismissing’an ‘appeal against an ‘order‘ in 
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There is nothing in section 20 of :the Limitation . 
‘Act,-1877, to warrant the belief that the, extended 
‘period of Nimitatioa i is intended’ to operate only against 
the person making the payment.” Therefore, where & 


‘dertain execution ‘proceedings ‘passed by the - debt incurred by the father is: binding on his sons, 


| on -a review" of a 
‘previous order made’ int “those” “proceedings. 


Court’ of Brat instanes, . 


-. The*“learned’ Judge has’ ‘held that. no appeal 


< “Ties! ' against the’ order of ‘Teview and -that; 
‘therefore, the ‘appeal' to" him’ miust be dis- 
‘missed. | We have heard the learned pleaders ' 
* on both sides and we donot think that the 
view of the law taken by the learned. Judge. 
15 correct. The order’ appealed against to 
him’ was, no ' doubt, passed.on 8 ‘review of 
‘na previous order: but “whether it’ was ' 5o 
` passed or not, it was’ an order ` under" 860- 
‘tion 244, Civil Procedure Code,’ relating „to 
the 'execàtion of ‘a decrée, ‘add ‘as such,’ was 
certainly. - open’ ‘to appeal!’ ‘The’ result, 
«therefore, ‘1B! that’ we set aside the judgment 
‘and-ordur of “the ‘lower’ appellate ‘Court, 
decree’ the appeal and dirdct’ that’ the case be 
‘gent braok to’ that Court-for ‘ra-Réaring' ac- 
cording ' to ‘law.' Costs will abide'“the re- 





sult: | We-assess the hearing fee at two: ‘gold 
mohurs. i “ “4 
dgn Ka e a ' Appeal ‘allowed. 
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Se 30ND C1vit Abpaat NO. 975 ox 1903. 

~ 0 February 23, 1910. i ' 
a Present 5 ME. Jone Casporsz and | i 
E Leoi" Mr.. Justico Dosa?!” Tirai 
“SaRODA CHARAN  OHUCKERBUTTY 
“AND OTAERS=~—D'creyDaNTs Nos. 2 TO a, . 


4 Ba Sar “HA DPELEANTS- " Wi 
FE ri : COS gs ulpe versus meee dtr 7s 
: i DURGA RAM DE SINHA Pra timibe = 
' Respovpayr.*' fe re: 


miaon Ast (XE, of 1877), 98.°19'and '20.—Limit-- 


ation Act (IX of 1903), 3. 21—Acknowledgment of debt 
> Paymsnt, of, interest New period ef limitation— 
Payment by “elds brathar~ for all brothsra inaluding 
minor brother —Agant daly’ alsthorised —~Paymant valid 
to create frearatarting printfor limitation. ; 

. Thel. manager .of-a “Hindi 'joint family - 4 tho 
same puthority to acknowledge. ashe has ‘to create 

a debt. He has power to continue a liability by 
Sear of interest and in so doing he would be 
considered as the agent daly authorised, within the 
moaning of section’ 29 of the Limitation Act, 1877, to” 

‘bind thn. other: members. 

-Ohinnayi v. Garan dham, § M. 163 (F. B); Ram 
Ohir in v. daya Prasad, 30 A 4232, GALL J: 875; A. 
W.N: (1903) 1754 M. L T.: 49 and- “BhaskerTatya v. 

-Vijalal, 17 B. 512, followed. 


any one of them can:acknowledge the- obligation or 
make a payment on behalf of all... , 
Krishna Chandra Saha v Bhair “ab Chendrn Saha, 89 
©. 1077;'9 ©: W. N. 868 and DoiniLal’ Sahu v. Roshan 
‘Dubey, 183. O: 278; 11'O.' WN. 107; ‘followed: "+ °° 
Therefore; where: the eldest brother- made’ a pay- 
. ment to avort a threatoned suit, it WAS for the. benefit 
of the younger brothers includmg the 
` property, the eldest brother waa in f 
though he had not been appointed by tha’ Court; aid 
the payment will save limitation ' under . sgction 20. of 
the Limitation Act, 1877. © ,, x 


| Appeal from. the, decree , of the 








reversing that of then Mansit of S has 
dated, January- 31, 1907 ee i b 
_ Babu ' Baikunt, Nath Dis, beth ‘Ap l- 
la nts. E 
| Baba, Romesh’ ‘Onindrn, Bem ee th Re 
' apondent.. ean Ne 4 
Jgudgment.—n. the. “28th | ' Agha 
$298, Ea R pl Ohackerbutty,, father 
: GA NO3. A—4 4 onbonted the mort- 


eel me ah 


$ Pee dae 6n the bond. This he. aid to avert 
a sait about to be brought, by. the plaintiffs 


-" and an. endorsement, was duly “made, on, the 


bond in the presence of,a plènder, yho, ar- 
, ranged the matter’, between the, parties. The 
suit giving -rise to this appeal WAS instituted 
on the 24th November , 1905 and, it is barred 
against the defendants Nos. 2—4 unless the 
‘payment of interest beheld tohave given the 
plaintif a fresh starting point as provided by 


- section 20 of the Limitation Act XV of 1877. 
~ Ibappears that thé second defendant was “of 


age when his brother paid: the item, of’ in- 
terest, The third and fourth, defendants aro 
‘still minors. | Ka 

The Court of frat ‘states: ZAVQ decree 
-against the defendant Nọ. 1 only." ‘The 
lower appellate -Court decreed.: the: entire 
claim, against all the defendants of whom 
the defendants: Nos. 2—4 ate the . appellants 
before uB. 

It is urged (1): that ‘the; defendant, No. 1 
.was sued as the. guardian of his brothers, avd 
not.as the manager of their ’ family property, : 
and that he was not their. guardian -when 
he paid the interest : (2) that the defend. 
ant No: 1 did-not make the payment either:as 
guardian or as ee : (8) that the defen- , 


- 


- 
~ 


= 
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dant No. 1 was not the duly authorized agent 
‘of his brothersin'paying the: interest’ and 
(4) that the payment of interest ‘was not for 
the benefit of the minors.. `. 

The snit was brought. aia all. tie de- 
fendants as heirs/of the original debtor, ' the 
defendant No. 1 being, treated as the manager 
of the joint family property, and the suit 
procesded . on: that basis in ‘the lower Courts. 
The payment of Rs.'5 averted the threatened 
suit, it way forthe bsneilt o of. the younger 
- brothers, including.. ther. minors of whose 

propert y/ the defendant: No. li was, in: fact, 

the guardian though he had not ‘been: ap- - 
pointed by the Civil ‘Court. "We, therefore, 
overrule the “first, ‘second! “ind” ‘fourth’ con- 
ten ong: on the facts found, #7 3" sho 
_ Ehe remaining. agurinen jana “to” a con- 
8} eration of- the law and’ authorities. ` Sec- 
` ion 20 of the Limitation Act, XV of 1877, 
provides that when‘intérest on a debt‘i is, be- 
fore the expiration of the prescribed period, 
paid’ as such bythe; person! liable’ to pay the 
‘debt, or by his ‘agent daly authorized in this 
behalf : ra new- periód of ‘lithitation - shall be 
‘computed from! thé time when“payment -WAS 







made (we quote’ ‘the ‘necessary words’ only.)- 


“Was the defendant No: L tlie ‘duly’ authorized 
“‘igent of the defendants" Nos. 24-i in paying 
‘the interest, or did he pay ibon his ‘own’ be- 
‘half alone ps In our ‘opinion, he’ was their 
agent within the meaning òf section 20. - 
“The reported: cages ‘deal with Various com- 
_binations’ of'- -circumstancés. ‘In some cases, 
the author ity of" a ‘gnardian -was discuss- 
“ed. +n ` other engès,” quéstions of legal 
necessity . or ‘of | the - , debt ‘being: ourred, 


_ saroge, T e Be 


We proceed: to' notice the cases more Jinek: 
ay in point Aas; also, the decision of the Allah- 
“abad High’ Court’ in- Ram Charan Das v. 
Gaya Prasad (1) where the authorities bave 
‘been collected: Y ~ 
; A Full” ‘Bench of the Madras High ' Court 
held in’ ‘Chinnaya Nayadu Vv. Gurunatham 
‘Ohetti (2) thatthe 3 manager of'a Hindu joint 
family: ‘has the same authority ‘to acknow- 
ledge as he has tocreate a debt, he would 
havé like power: td’ continue a liability, as by 
‘payment of interest, and,“ in ‘so doing; he 
would not betho Sains of the other ‘Ihem- 
bers, of the family;, but ‘their agent: ` . The 


rr 


D 80 A- n 5 a Ld. 878; A: W. N. (1908) ue 


Tak g 


= 9) 5 M160. kk 


powers. of the manager. of -a- at Hindu 
family as compared with those ofan agent, 


_are.in regard to certain matters, wider while 


as-regards others,‘ they are of a mere limit- 
ed character. The manager being the ac- 
credited agent of thefamily, is authorised to 
‘bind them for all necessary purposes within- 
the scope of his agency. It was pointed, out 

y'Mr. J lustice Banerjee, in Ram Charan Das 


-v. Qaya Prasad (1) that the manager of a 


joint, “Hindu family is something more 
than a mere agent, but that, under the Limit- 
ation Act, he must be regarded as an agent 
by operation of law for the purpose of ac- 
‘nowledgment of debts on behalf of minor 
members of the family. 

: The Fall Bench decision of tho Madras 
High Court was followed in Bhasker Tatya 
Shet v. :Vajalal Nathu (3) and i in, other cases. 
We are of opinion that the, manager of a 
Hindu family is duly ank korised to bind the 
members: in continuing , the existence of valid 
debts. That this is the correct view may 
be inferred from the terms of the amend- 
‘ed section 21.of the . Limitation Act, IX .of 
"1908. 

The third contention, therefore, on behalf 
of the ‘defondants-appellants, must fail. But. 
the learned Vakil for the plaintiff-respondent 
has called our attention tothe case of Krishna 
Chandra Saha Sardar y. Bhatrab Ohandra 
Saha Sardar (4) followed in Doms, Lal Sahu v. 
Roshan Dubey (5) and he, has argued that the 
mortgage debt incurred by the father of the 
defendatts was binding on the family, any 
member of which could acknowledge the ob- 
ligation. or make a payment, on behalf of all. 
We are disposed to accept this argument in 
support of the judgment of the lowop 
appellate Court. :, The entire - equity, of 
redemption “descended to the sons of the 
mortgagor: they. were: jointly liable for 
tha: debt, not as cs- mortzagors bat as 
‘representing the solé ’ mortgagor -their 
father. Thére is ‘nothing i in section 20 of the 
Limitation Act to warrant the belief that the 
extended period of limitation is intended to 
‘operate. only sent the person making the 
payment... h a 


i 


The ‘appeal is dismiased' with costs. 
: Appeal dismissed, 

(8) 17 B, 612.6. : : 

(4) 82 0. 1077; 9C. W. N. 888. °. 

(5) 88 C. 278; 11-0. W, N+ 1075 |. 


aot 


` bond .dated the 31st. December , 1902.. 
` principal, was. Rs. 50). ‘The, bond Was execut- 
ed by the defendants N (os. 1 and 2, and ‘they’ 
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.: = OALOCUTTA. HIGH COURT. , 
Sscoonp. Cryin APPRAL No. 1401 or 1907. 
February 11, 1910. 
Present.—Mr. Justice. Caspersz and 
. Mr, Justice ‘Doss: 
: ‘RAJ KUMAR GOPK-—PLamTire— ' 
K 


HIRA LAL ROY | CHOWDHURY AND 


-OTHBBS—-D EF EN DANTS——-HESPONDENTS. 

Contract Act (IX of 1872), s. 16- Undue influence— 
Position to dominate the soll of another-—Money-lender 
—Spendthrift young man of weakiintellect. 3, 

Where the ‘defendant was a spendthrift young 
man of weak intellect, whose imbeoility was “Bo 
great that, in order. to , prevent him from squander- 
_ing his estate, his relatives caused him to execute 
a deed - of trust i in favour -of ihis mother, and the 
' plaintiff who was a .professional, money-lender. lent 
him money at a high rate of interest being fully aware 
of the above facta and of the history, of the defendant 
“who. wus his landlord; and where it was found that that 
rate of interest was never praise Ga any. other 
"debtor of the plaintiff : i 
' Held, ,,that the plaintiff,’ was in & position , ito 
~flominate, tho.. will of the, defendant, snd., used 


„that, position to obtain an unfair ‘advantageiover the ` 


defendant. 
| The High Court ediad the.rate of, interest to 2} 
per cent. per, mensem simple interest. . ee 
_Dhanipal Das.y. Raja Maneshar Bakhsh Sight 83 L 
A. 118 ; 40. L, J.1; 1M. L. T, 205; 3A. L-J, 495; 
9 0.,0. 188 8 Bom., L.R. 491; 10 0. W. N. 849 ; 16 
M. L: J. 202 ; 28 A. 570, and Muneshar Bakhsh Singh 
, V. Shadi Tal, 13 0. W. N. 1089; 10 C. L. J. 76; GÀ. 
iied. 707 ; 11 Bom. L. R. 864; "6 Moh. T. 715.19. 


1, L., J. 438 ; 31 A. 386; 3 Ind. Cea. 8S5, referred to, 
"~ , Appeal: from -the decree of the” District 


"Judge of Backergunge, dated May 15; 1907, 
modifying that of’ the Sub- J udge of that dis- 
. trict, dated November. 21, 1906. arae ag 
Babus- Jogesh. Okanda Roy- vand ' ‘Abinash 
‘Chandra Guho: for ‘the ‘Appellant. 


MIA 


be Babu Ram Charan Mitra, for the, Respond- ; 


ents. ty SALET ET LE ae ‘at : 14 š 
J udg ment. This “is! am appéal in a 


i suit ‘brought by the, plaintiff-ap pellant, who 


‘ig a professiongl” monêy-lender, to ae 
Rs, . 8,553-3,, principal and, interest, on. a 


, The 


, covenanted to pay. compound, interest. ab the 
rate of 6 per cent. per mensem. 


bet 4 


The suit was, decreed, in full,; dha as 


l ` firs Court, against, the | defendante- Nos. 1 


and 2 a ‘the estate of. the.. defendant 
No. 1 under the management of-thə, Court of 
. ` Wards. . 

On appeal, ‘the District Judge, of Backer. 
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gunge. has reduced’ the rate of: interest:to-12 
per cent. per annum up. to “the date of-the 
decree Of. the: first Court: and -further in- 
terest ‘at the--rate -of 6 Der cent, - per 
annum © <u yes ki eta: SAS 
~ In second appeal; -the: agi A Sae 


` are, first, that,” in any-,event, atdecree - should’ 


be passed: at-the. contract rate. against! the 
defendant No. 2; who did not: contest the- suit 
abalik; and, secondly, that upon be- right *con- 
atruction of: ‘section 16 of the Contract 'Act, as 
amended by. Act Vilvof’. 1899; the -defendant 
No. 1. is. not‘: entitled totbe .plated'inthe 
favourable position.of a person-whdse: will 
‘has been’ dominated ‘by-another ‘and’w ovhas, 
‘consequently, been placed .‘in an unfair Y posi-- 
tion towards that other. gA titer AN Fr 
ov Withsregard to: sthe: first’ contention, \ we 
thinkip tnust: “prevail “because! there: was 
“defence on: behalfiof the: défendant No. 2 Ta 










he'dées ‘not -appears-inthis sCotrt. =?) Th 
decred ‘tof the first (Court: “will stand“ 
“against “the defendant! No: 92," Jitendra Lal 
‘Bandopadhya;‘dnd- this?! wppaak tie allowed “tol 
that éxtent:?’ get oe mie styrene | 
“o Onithe second contention, the facts ‘found 
‘are'-that the defendant No; 1 is a-spendthrift, 
'a young: mæn of weak intelleot,! whose- im- y 
becility' was so great that,!in ‘order-to pre- | 
went: him from squandering ‘his. ' estate, -his 
relatives caused him to execute a deed of trust 
tin favour of Nistagini, his mothēr, -that the 
‘plaintiff was fully aware'of -these facts: and 
of ithe - history of defendant No. L who is'his 
“landlord, and:further; that the rate! ofinterest, 
6' per vent. ‘per mensem, : :gharged was never 
charged’ : against any other debtor’ of - a 
i plaintiff. . 
"Now, on these heikel l cah-be ino daki 
that” the money-lender was in d “position! ‘to 
dominate the will of this unfortunate: yotng 
‘man; who having conveyed his '‘éntire estate: to 
his mother, had thereby reduced himself to 
a stateof utter helplessness. It id further 
evident that he used that Sqsition fo ‘obtain 
an unfair advantage over the latter. .In‘our 


rae 


t- ears a Jo, te 34g RIH 


‘opinion, the cage‘comes within .section 16, 


‘which provides that a contract 1 is ` said to” be 
induced by undue iñfluetico where the’ rela- 
tions subsisting between the parties are such 
that oneofthe parties is in a position to 
dominate the will of the other and uses that 
position to obtain an unfair advantage over 
the other. That is the generalrule: clauses (a) 
and (b) of sub-section (2) are statutory 


Wol-V] E 


illustrations of “ the: relation subsisting. be- 
tween tho' parties being such.that one of them 
is in a, position sto, doniinate thet will of the 
- other” ås required ‘by sub-section (1). We 
also think that the case comes. within the 
principle, underlying the:ruling in. Dhanipal 
iDas.v. Raja-Maneshar, Bakhsh Singh (1), which 


has been- ‘recently followed in another decision - . 


„of their Lordships of the- Judicial Committee 
in Raja Muneshar Bakhsh Singh v. Shadi Lal 
42) « Thesé: cases.show.that a money-lender:is 
in’, ax position: to .dominate the will of a 
~person,/_-Cwithin. thei- meaning, of the 
‘amended: section 16. of the:Contract..Act)— 
~who/conveys, his, properties: to.; the. Court 
-of Wards:and.is; consequently? ina state .of 
[plessness. ' Auld bet epee man 
/ In these circumstances; , the only) ques- 
ion remaining.is. whether „we xshould up- 
‘hold the reduced rate ‘oft:interest allowed 
-by the lower siappellate, Court,: or whether 
-we should: vary); thattrate.. The matter -has 
| been‘, left: in. our* hands . by -the learned 
n Vakils!: engaged,,and-- we, think,: upon con- 
sideration, that a fair and equitable rate 
„of interest to: allow will «be, 24 per cent. 
“per; mensem.., In , arriving;‘at, this) rate, we 
-havo had regards to the- circumstances of 
„then District .and.to „the, fact -that -this,.1s 
. ‘riot, a mortgage bond, where-the risk. run. by: 
, 4-the money-lender_is not so great... : 074 ts 


) 


is varied to. the., extent -mentioned:.,.The 
decrees of the first. Court will „stend , in its: 
,entirety against.- the. defendant;No. 2.. Let 
| &:@ecree be prepared .for the principal sum 
, Rs. 500 (Rupees five hhundred),.with simple 
interest at 25° percent. per mensem from 
the. date of.-the.bond up. to,the date of 
, the::institution - of the . suit and thereafter 
oat6 per- cent.. per annum. ‘Costs will: be in 
«proportion-,to the. success : of the. jasa 
_ ‘parties: A NAH 


: E. ‘461 | 10 0.'W. 
4 0. AH 

10-0. L. Jn 76 MBAL,’ 
D. T-7135. 31 A. 386 ; 
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‘ CALCUTTA: HIGH COURT. i 
‘Sgconp Orvrit APPRAL No. 77 os 1908. 
ee February 4, 1910. 
_Present:-+Mr. Justice Caspersz and 
- .  - Mt. Justice Doss. 
- ANATH NATH MAITRA——DEPBNDANT ` 
— APPELLANT 
i Versus 
Kumar KESHAB NARAIN ROY— 
PLAINTIFF—AND - OTHERS—DEFENDANTS 


f 4, | —RESPONDENTS, | ' 
Patni TENE E clausa—Rule against pe save (ites 
i —Niyata basat bash, meaning of —Construction. ; 
“In the patni lease. of a certain mahal, there was a 
saving clause which ran thus: “If I myself or any 
other person on my behalf, who is a Hindu by religion, 
after making’a purchase or taking a settlement, con- 
‘stantly dwells on 10 bighas of land described in 
‘schedule khas below appertaining to the said mahal, 
“on which the pucca house enclosed by walls and the 
‘ garden'and tank stand, then the same will remain in 
amy khas possession; but if no person dwells in the 
gaid house or the said house ‘is demolished and the 
materials removed, then I shall have no right’ or 
interest in the land on which the said dwelling house 
stands as well as in the ‘said tank and garden, and 
‘you will be owner and possessor of the land in the 
pains right mentioned in this patta.” 
Subsequently-the dwelling house was destroyed by 
an earthquake and the materials of the house were 
‘sold by the lessor, The'‘lessee then brought a suit to 
‘obtain khas possession of the ten bighas of land: 
1. Held, -that ‘on a reasonable construction of 
“the language - of the covenant, as no time was 
-/limited within ” whidh the contingencies indicated 
‘might happen, the’ vice of remoteness rendered the 


- 


»4 The decree of the lower: appellate Court covenant void and' ineffectual, and the plaintiff could 


, not succeed, ou an indefinite clause of this description. 
~, The rule against. perpetuities is directed against 
the creation of such future interests as may possibly 
‘vest after ‘an indefinite period for the reason that’ by 
the existence of'such interest, the owner is prevented 
from alienating his estate diacharged of it before the 
emergence of, the, condition and , that event may, 
ssibly, never ocour, 

“ Held, farther, that although the house fell down and 
the materials were removed, yet it could not be said 
that the lessor had ceased to dwell’ on the ten bighas 
.of land, for i in the: clause the words niyata basat bash 
meant ‘ ‘const tant (ordi ) reaidence” and not neces- 


‘2 garily “continous residence’ without a single break.” 


“ Appeal “from” ‘the ' dei ree of the District 
‘Judge of ‘Rajdhahya, ‘dated ‘Kugtist 21, 1907, 
“modifying. that ‘of the Munsif of Bolia; dated 
“November 21, 1906. © `° 
“. “Babu Harendra! ‘Narain “Mitra, for the 
Appellant. A 
- Babus Mohint: Mohan Chuckerbutty and Ja- 
tindra ‘Nath Lahiri, for the Respondents. 
= Judgment.—On the 4th Bhadra 1303, 
Bi S., the defendant No: 5 gave a paint leds 
-of certain property to the plaintiff. It was 
a*lease in the ordinary terms adopted in the 


mr 


id 
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ANATH NATH MAITRA Y. KESHAB NARAIN ROY. : Be rau en Hag 
case, of, paini ‘settlements, that ‘is: tousay; «have no right Na TE in the land on- wwhigh 
it wasto be in force for ever. There:was. thesaid dwelling house stands as,wellasin the ` . 


8 saving; olause’in: the.. lease. wii; wee gwe said tank-and garden; and youcwill be owner 
shall presently deal. petit an = v and-poasessor of:the land -describediin ka ai 
Tn: Jaisté 1304, there.. Wa AN, esttb? ries'below in. thé: putns, iguh; mentioned - | in : 
quake:by;reason, of which the dwelling house .. this pdtia.’’ De ee our ken de - 
of the lesśor, -on a certain portion.ofthe Jand . By the first ea ond ae thè: lessor: ex- 
covered by. the saving clause; was.- destroyed; > cepts from the operation of- thet lease. certain, . 
and the materials of.that house were.sold by land on which stood his ancestral- dwelling. : 
the lessor, defendant No. 5, to.the defendants house, and.: covenants.-that: ini case. cer- .: 
Nos. Lto 4in Agrahayan 1304, It appears tain’ contingencies. happéned,: bhe: lessee.. 
-that the defendants noe 1 to 4 were „then on shall acquire a right:thereto as pal 2 
the land. 11 4 -- ‘ concliding:clanse.in-the lease. makes- 
“The ‘plaintiff's guib ` Was Weenie: 3 obtdin:- preceding. clauses, -including ı this last: 
khas possession of the ‘area 10 bighas, which is -binding on the heirs and representatives 
the subject-matter’ of.thé' saving ‘clause lessor-dand:the lessee respectively. ` 
in the patni lease,” and he‘ “based: his Cause Itiappears to.us; onia reasonable : cons 
of notion on ‘a -possessoty detree ‘passed’ tion dofsdhbe languageliof the covenant; thàb. 
against him on the 26th January ‘1906. - nodime:was limited ::witirini which the con- 
The Court of first instance dismissed the tingencies vindicated’ might-: happen.. It is X 
plaintiff's suit on various grounds, more'especi- ` open-to.argumentthatthelessor'adescendants, . 
. ally; ’ on ‘a-construction of: the saving: clause ' at some remote period; and notisooner, might: ' 
alréady' mentioned: cease to occupy thevland.: Such» period being « 
On. appeal, ‘the District T~ has arrived . separated; it: may be,tby, several“ generations i 
at a diferent conclusion and given the plain- . from the present timel: Thatsargumént-would ^ 
tiff a decree against the defendant; No. 5 only, ‘be basedapon a. perféctly; correct .rnle which, 
_ the remaining défendants:Nus. 1 to: 4 pene has ‘been adopted by the'Courtsif this: country: \ 
left, j in occupation of the land in suit. ~. and embodied in the statute Law. We refer touts) 
“Ther. contentions. advanced ‘before. us, on : thée:rule-‘agaibst perpetuities: The ruleis direct- st 
behalf of the defendant -No:-5,: are these, first, od-against the creation of such future inter+:< 
that, the, District Jadge has misconstrued the, . ests as may possibly: vestr after an> indefinite st : 
< paving caase] In question; ` secondly, that, on’ ;period-for the reason that, by the.existence-of ` 
the facts of the case, the plaintiff. is not en> ~ suchinterest, the ‘owner is prevented’ from: . 
titled to: khas possession of the land, the con-. alienating his estate discharged- of :it,,. before”. 
tingency, | on the happening of, which his’ right "the emergence.of the condition,'and that ‘event >: 
to the land BS patnidar is to vest i in him; not . may possibly never oceurs:+-The rale‘has been . 
having arisen within the meaning ofthe: ; acted upon in cases of Ohandt. Ohurn Barna v. ` 
clause, and; tha diy, that, by reason of his con: + Sidheswart-Debi (1); Ramasams Pattar v: Chin- » __ 
duct; the plaintiff is. estoppéd from obtaining a. nan‘ Asari (2). (aes the :observations in-the 
decreé ` inasmuch’ as the tenants, defendants... judgment‘of Bhashyam Ayyangar; J., at~p: 
Nos. 1 to 4, were inducted-on the: “land “at! His- -469-.of the ` Report): and: Nobin Chandra . 
instance? > ost to nbs s “ai. Soot v, Nubab Ali Sarkar: (8). «The vice of ° 
The: isaving,iclause provides that ` tes T -remoteness renders ‘the. covenant altogether -` 
myself orny, other:person on my behalf:who void and, “th erefore, ineffectual even as between z 
isa Hindu by religion, after making &-purchase : the. nadak parties thereto. © s>- > 
or taking’ a settlement. constantly,’ dwells: on ' No doubt, this aspect of the case was not. 
10. bighas of land described in ‘boundaries ` considered in either.of .the Courts below.” 
giwen,in, schedule.(khas) below appertaining although there is some indication in the judg- - 
to the said mahal on which the pucca house meni of the: Munsif. that the difficulty «was 
enclosed by. walls;and the garden-and' tank on present to his mind, In: this view of the 
the, immediate west and south, thereof stand, ‘matter we think that-the plaintiff’ seeking to 
then the same will remain-in my. khas posses-:.: enforce Ria putne Tight over the ae a land =: 
Bion; but if no person: #wells.in the said house age we eae fp eae 
enclosed by walls or the said house. -is' demo- - 45 166. M. 449. a 5 3 
_ lished and the materials removed, then I shall | 9) 5c. X. N. 348 o tae, @ gia 
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dasme - clause ve „of the-plaintiff must be inaa ag against 
-the defendant No: 5. ` 

without deinen the .. The cross.appeal on behalf of the plaintif 
eason of-the earthquake, has not been pressed. Tris : 
pated by the parties, the: . The defendant‘No. 5 is entitled to his costs 
a given effect to, we think, ~ ioaea from the plaintiff respondent who’ 
ction of the saving olats: will .alsospay-a-separate set of’ costs (2 gold 
e evident intention of the mohurs) a ‘the- -defendants Nos. 1 to 4. 
‘contingency: contemplated by: lig Get ve : Appeal allowed. 
not happened. Although -the ' Gr TOREA L g | 
n and the materialg'.were re- | ad a os 
nnot be said that the defendant 





oryor any other person on'his behalf OALCUTTA HIGH COURT. 
d to dwall on the ten bighas-of land : MISORLLANEOUS Givin Appmat-No. 274 oF 1909.. 
ed. In the clause ‘the word: niyata, “January 18; 1510. 
but ‘niyata-basaé bash” means. constant" , P resent :—Mr. Justice Mookerjee and 
ary) residence,” and not, - necessarily, Mr. Justice Tennon. 
tinnoussresidence without a single brèak A ` BNAMUDDIN JAMADAR—JupGuext- 
t isin evidence that thetenants;defendants ı Deptor— APPELLANT 
os. I to 4,-have taken a lease. of the land for. < terus 


residential purposes;:and that they -.purchased ` ABDUL JABBAR. DUFTRI—DECREE- 
the ‘materials-of.thé: dismantled: Awelling- HOLDER AND AUCTION- PURCHASER—RESPONDENT. 


house of the defendanta No: 5 inorder to i H a rocedure Code (Act XIV of 1882),»8 244, 305, 
tae ; 6 f —-Admission by gudgment-debtor that sale pro- 
utilise them-for this:purpose..-The~defendants clamation had been issued —Time not granted to him— 


Nos: 1 to 4 have erestéd theit dwelling house Subsequent application- b. him for setting aside sale — 

on land -immediately'Jadjacent: to- the. ten Fstoppel. ni 

bighas.in suit, Tis quite clesr»to us- that se ine ta a site 
f they have taken. ai lease'of: tho larger area stated that a salo proclamation kad bsen issued, anl 
' to-ineludeit' in their premises; | “The second:. he offered to have ‘the gale held without ‘the servibe 


coutention, therefore, on behalf et the- defen. ’, of a fresh sale proclamation if time was given to him 


dant: No: 5. must also. prevail. ->> ea = PANG tt anlicntion was cefna and. the eat took 
The third-contention is” based on & jetties place. He'then made'an application for setting aside 


(Exhibit AD), dated the 22nd Bhadra, 1305,and “the sale on tho ground of irregularity . - 


` writtentby thée-plaintiff.to the defendant No. 5.. Held, that there was no relinguishment of his right 


: to question the validity of the sale, because the terms 
It has-been’ fonnd by the lower appellate ‘on which he offered to do ‘so wore’ accepted neither 


Court: that the defendants Nos:- 1 to 4, . ‘by the Court-nor by the dedree-holder' and that the 
took possession of the land, as tenants of.ther » Bp eaten was} therefore, maintainable. 


defendant No. 5, ‘sometime before the execn- ~_ Raja Thakar y. Ananiaram, 2 © DL. J. 584 and Noorul 
tion of. their: written lease, and that they took. a ka ee 25... > baa ana 
-possessioni ofthe land in- the honest“belief ` bala- v: Prabodh Chandra, 9 OSL. J. 851; 2 Ind; 
thatithe defendant No. 5 was entitled to lease’ Cas. 339;.36 0. 422, referred to.” . , 
ib. It bas been sought to connect the subse- Appeal from the order of the District 
‘quent-lease with the letter(ExhibitD). In this Judge of Hooghly, dated April 19, 1909, 
connection,it would be necessary to consider reversing that ofthe Firat Munsif of Howrah, 
the question whether, ifthe plaintif wrote -dated August 20,1908.° «= 
that letter-in-ignorance of his right, the re- Babu Jyotish Chandy a Sarkar, for the Ap- 
presentation made.by him- would act as an -pellant:: . 
estoppel so as.to. prevent, him from repudiat-. Babu Ohar u. Ohandra Dey, for the Respond 
- ing-therésult induced by*that communication, = ent, . 
Bubas we have already found. for the appel- . J udgment:-—The ole point “in 
lant defendant Nou 5 on the first two grounds. controversy between the parties to this 
taken in this-appeal,:we think -it unneces- appeal is, whether an ‘execution sale held 
sary to discuss this further contention on his, on the 14th September 1907, is vitiated by 
behalf, fraud and-irregulariby? The Court of first 
We, therefore, decree the appeal. “The suit instance found on the evidence that “the 


æ 
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judgment-debtor had satisfactorily established 
grounds under sections 244 and: 31] of the 
Code of 1882, which justified’ a reversal of 
the sale. -Upon appeal, the learned: District 
Judge, did. not.go into the merits but held that 
as the jadgment-debtor had, ir an application 
made on the 9th September 1907 under sec- 

tion 305, Civil Procedure’ Code, admitted that 
the' sale proclamation had been published, he 
could not now go behind such admission 
and contend that the sale-proclamation had 
been suppressed.. In this view the District 
Jadge allowed the appeal ond directed the 
sile-to be confirmed. “In our opinion, there 
is no doubt that ‘the order of the’ District 
Judge cannot be supported. >The application 
of the 9th Septémber has been placed before 
us., The- judgmhent-debtor merely ': stated 
therein .that-it ‘was ‘necessary for’ him to 
satisfy the decree, as, for the enforcement 
of it, a sale proclamation had been, ‘issued. 

He offered to havé'the sale held without the 
service of a fresh sale proclamation if time 
was given to him to enable him to -raise 
money to pay the judgment-debt. The appli- 

‘cation, however, was refused and the: result 
was that the sale took place, ‘on the, 14th 
September. The learned Vakil, for the re- 
}spondent under these cricumstances contend- 
‘ed on the authority of the decisions ‘of this 
Court in , Raja Thakur Barham v. 
Anantaram Marwari (1) and Noorul Hossein 
v. Omatool Fatima: (2). that the judg- 
ment-debtor was precluded from questioning 
the ‘validity ofthe sale. The cases relied upon, 
however, are clearly distinguishable. : There 
the judgment-debtor ‘had’ actually obtained 
an ‘adjoirnment vf the execution proceedings 
‘On condition that he ‘would, allow, the sale 
“to take place, without a- fresh sale- proclama- 
tion and raise no question as to the validity 
of the ‘sale proclamation '" previously issued. 

In the present casó there,is clearly no waiver 
because the” application, of the judgment- 
debtor was , refused. by the .execution. Court. 
There, was, no relinquishment of his right to 
question the validity of the sale, because the 
terms on which he offered to. do so were 
accépted. neither by the Court nor ‘by. his 
` opponent. [Dhanukdhari |] ‘Singh v. Nathunt Sahu 
°(8), Ohandanbala -v. Probodh Ohandra (4)]. 

Tt may, further, be ported out that there is 
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-till the first mortgage was redeemed 


. dant, petitioner herain, 














not even an admission | 
that the sale-proclam. 
served::. Much less is t 
fraud which is now ma 
‘the present application: 
Chowdhry ‘Y. Radhica Pros 
KEPI T 

‘The result, therefore; is that 
be allowed, the order of the 
aside and the case remanded’ 
it may’ be disposed: of upon the w 
onthe record. The costs of thi 
abide the result.’ We assess the- 
at 2- gold wona : 


(5),6 o. W. N. 42 

i KL 
His. LAN. a Ee 

ye ie rA 4 E: 
MADRAS. HIGH. COURT: 
o CIVIL APPBAL:AGAINST APPELLATE ORDER. 
ai a ni NO: 47, OP1908. 54 0 62 020, 
. , November. 5, .1909., o 
Tit :—Mr. Justice Millerand Mr. J suites 


, it, 0,0 {Abdur Rahim. > . ine 
ARAVAMULH. U IYEN GAR—APPELLANT , 
o Tereus DTR a. A 


'KUMARASAWMI-CHETTY- ResroxDest. `~ 


Mor age decree, construction of —Decree obtained, by 


second mortgages—Decyée for sale subject to prior. mort- \ 


gage—Purchase by decree-holdsr at Court sale dnd de- \ 
livery of possession to him~—~Right'ta possesdian -of pur- 
chaser of equity of redemption of first: mortgage. ste 
Where a mortgage decree passed in-favour;of-the ' 
second mortgagee directed the sale of property sabe | 
ject to the prior mortgage: 
Held, that the purchaser of the’ equity’ öf redemp- 
tion of the carlier mortgage, who- “discharged. it 
with the, purchase- -money, was not entitled to claim 


to bein possession ag against the Susbion-parchaser 


'. Kasınatha Iyerv. Uthumansa Rowthan; 25 M, 639'and 
AManavikraman Kitan Thamburan v. Ammi, 24 M. 471, 
distinguished 

Facts.—A mortgage daris obtained - 
by second mortgagee. directed. sale of, the 
property subject to claims in respect ofa 
prior mortgage, (Ex. VIII). The, 18th defen- 
bought, from -the 
Brd defendant a portion. of the hypotheca 
under Ex. VIL. Ex. VIII. was discharged 
with 13th defendant's, purchase , money. 
‘The decree-holder brought the, property to 
sale ,in execution of his decree and having 
purchased it himself was duly pnt in pos- 
session. Tho petitioner claimed to, be.restor- 
ed to possession on the strength of the decree 
which directed the. sale subject. to the first 


Vol VI) 


smortigage..-..T he "District Munsif passed 'the 
Following” order — . a7. dant - 
ate The , |, applicantys.claims: trestoration - to 
“ pogsession ab a, prior mortgagee-and. he claims 
aright to, possession -till.che is: paid. . He 
isinot- an; usufructuary niortgagee..and -his 
right to possession is not superior to that.of 
+counter-petitioner:. who -iş aw auction-pur- 
‘ohaser.. If-:petitioner ,is.not »paid;- his. only 
ar6medy 18 to: sue,gn;rhis mortgage. <I, there. 


! FEO RS kan 


:-f0r6,] ; reject the; application. with: costs. and, ° 


i EVakil g feda Rs. 2.” heen 9h | Liz poo’ 


“ On- ‘peal, the ‘District wJadge aoni moa 
“the =- if's order. He held‘as- follows i~ 
6 present-case petitioner's rights have 


T adjudicated on as against. respondent, 
ak defined in Hx, A (judgment) as extend- 
only toa declaration of plaintiff's lien, 
dif petitioner thought himself entitled to 
moras - hojshoùTd thavd appealed’ IG is un- 
necessary: to.exprése’’an’ “opinion fag ‘to.’ peti- 
tioner’s rights a#'agnins’ the purchase money 
paid by the ‘decree-holder,' purchaser. The 
Tower Court .was:right riri - refusing him pos- 
‘session. is & péaltis:dismissed with costs.” 
Ve Petitioner Appéaled‘fo the.High’ Court. 

- Judgment. —Having. n heard the 
‘appeal. onthe’ ridrith, 3 Wwe find it nhrecessary 
Ito’ OXPTess | any opinion’ on, one ‘preliminary. 
“objection ‘that no ‘appeal lies., A tata 
ightly..or wrongly the peer mortgagee 
has obtained a decree: for-sale > subject to: the 
‘prior: ‘monigage and we are unable. to con- 

strue ` that decree as compelling, the decree- 
holder. to redeem the prior mortgage. before 
takingateps' to sell the property. ' The prior 
' mortgages was in possession nót as mortgagee 
‘but as mortgagor. (4.8 ,). by. virtue ‘of his 
, private -purchase -of: the ‘equity of redemp- 
tion! and his might to possession as mortgagor , 
passed. by the sale tothe plaintiff,- The 
“decision ' in `~ Kastnatha ‘Iyer v. ‘Uthimansa 
* Rowthan (1)*ptodeeds ’ on the. construction of 
- the: ‘decrpe in “that, case,, atid ‘the case in 
Muha rahan Ettam Thamburan v. Ammu 


E T 


8. (2) ‘depends’ ion: a consideration of the’ 


“respective rights’ of ‘the prior, ‘and’ prisne 
+ mortgagees’: In‘ tHe present case. we ‘are - 
unable td’ "Eo “behind - "the „dècrèe which’ ` 
` haa! determined theirights' of the parties, ‘and 
-as We constrid “it, the appellant” cannot súc- 
"oged, pt obe ERa Tat sg 


~ -We'dismiss the ‘appeal ‘with costs. l 
i a ae MA ee a i dismi ased, 
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see, re po oe A ' m u eS 
21 ' ce MADRAS, HIGH COURT- `. 
oe Apprats Nos. 188 sanp 184, OF pee 
voy. 4, Jannary 12, 1910.. ^i. 
ci Diesen: ear Arnold. White, Kr., Chief 
ʻo «+, sJustice, and Mr. Justice Munro, ` 
“aly MIN Nn yer "I f IN No. 188. i ames 
- = ,~DUVVADA HARI KRISTNA 
ar “OHOWDHARY — APPELLAKT 
if VETEUS : 
SRIPADA VENKATA LAKSHMI 
NARAYAN A PANTULU: AND OTHERS-—~ 
oe | Responpenrs 
bt 29:4 “IN No. 184 
fo DAVVADA. PARASU RAMAYYA 
>: CHOWDARY alusi NARAYANA 
CHOWDARY —Arrantanr 
ba AMAN a ig nog @ergue ~ 
la, SRIPADA VENKATA LAKSHMI 
. NARAYANA--PANTULU -anp OTHERS m 
evar ob op ai RESPONDENTS: ` J 
r, Hindu Loti Partition = Pir hai of undivided share 
_ of Hindu, member—Surt ‘by purchaser for partition— 
` Suit for partial partitoh, whether ‘maintainable Pica 
‘that vendor was excluded from enjoyment of family pro- 
»perty—Onus of proof—Limitation Act’ (XV ‘of 1877), 
Bch, II, art. 144... 

“Where, i in a suit by the purchaser of au undivided 
Tharè of a Hindu’ co-parċener for partition of the 
‘family’ ‘proparty, he’ is met by the plea that the ven- 
‘dor-had no.enjoyment of the properties, it is incum- 
‘bent,,on the party raising such,a plea in denial of 

„bis title, to -prove that the vendor was exoluded:from 
the enjoyment of his property. Such a case ig gov- 
‘erned by article 144 of Schedule ` It (Of the Limitation 
. Act. (XVoof 1877). . 

. Jogendra Nath Bai ‘y. Baldso Daw, 85- 0. 961; 

“420. W. N, 127, 60. L. 5.735; Sellam. Ohinnammal 

M. 441 and aroan v. Manavikrama, 21 M. 

_ 168,réferred to. " 

, A anit-by a'parchaser of an undivided share of a 
Hindu co-parcener for, partial partition of only one of 


ft 19 $ 


| the, villages belonging | to the joint family, in which the 


‘share p is situate, is maintainable, When 
“that ‘portion’ ‘ig’ capable ot partitio without much 
incohvenience, to other. shares. » 
4 hs Bj A, No,-176 of 1905, denn an 

n Ramaswami Chetty v. Alagiriswamy Ohetty, 27 M. 
361;-Partabs i Churn.Deb -.v. Ain-ud-deen, 7 O. 677; 9 
0. L.B. 170; Syed - arthur Rasul Abul Faiz v. Ashita 
“Mohun Ghosh: 12 O: W. N. 640; Uma Sundari Debi vy, 
! Benode Lal' Pakrashi, 84 C. 1026, referred to. ” 
. ' Appeals against the decrees of the District 
‘Court: of Ganjam ‘in'O. B. 'No. 10 of 1906. 


< J úüdgmenti—The father of the plain- 
tiffs obtained 2 ' decree against the 5th defen. 
dant and i in execation thereof brought to sale 


< and, purchased ‘the 5th defendant's one-fifth 


share ` in the, “two suit villages, The plain- 
tiffs ‘inthe suit, out of which these appeals 
arise, sued’ for partition and for possession 
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-of the othy defendant's one-fifth- share i in the 
Baid villages.” 

_Balakrishnama, tae pty. father óf the 2nd 
defendant, and defendants “Nos: - 1, 8 2nnd.5 
were members of an undivided family. In 
1871 :they effected ‘a pdrtition.. The. bulk of 


ia J || ag 


_ the family’ property : was “divided by imetês 


ni bounds;, but the: suit villages. and, some 
other immovable property were kept un- 
divided fót- convenience. of' ‘enjoyment: and 


-. (1916 


147 ve w as 


r = i. its 

ation of. 1871 he never ETAT any shareəof — - 
the, produce either, from. Baldkrighnama or - 
from any, one. else. În so stating: he went 
further than the, Ist defendant. „himself. | 
There / can bemo, doubt that. his, sympathies 
“are “now: with: the.. defendants --rat her than 
with the: “plaintiffs . and -no ; reliance- ‘can.be 
placed, upon his - evidence. “Exhibits AI.-and 
VEIT are relied upon. -These “are written 


statements filed- by. the- 5th:.defendant in 


were held by the divided members as tenants - Original. Suit Nov-1 of 1894: and Original: Suit 


“in common,. though the actual. management 


No. 10 of, 1895, regpectively..- In these: state- 


wad vested , in Balakrishnama, who Was, to ments, the Sth defendant alleged \that. the 


pay to each of the, tenants in common hig 
- share of the i income.. : In J anuary 1893, Bala- 
krishnama, ‘died and the management, was 


grat 


thereafter, with the lat, defendant..." 


ss Salat” 


, . Two, of the issues framiéd 4 in the suit’ were : 
whether, “the, suit was. "barred by ‘limitation 


and. whether the suit was bad as being asuit -claim a larger share. tlan ; he» yas entitled t3 


for partial partition, - The Oourt found both 
these i issues, in the, negative and gave a decree 
for partition., Thé arguments, on behalf” of 
the appellants. have been’ confined to, : an at- 
tempt. to- show that ‘the, findings upon , the 
aboye issues are WLODE, Wa shall first. deal 
with Appeal , No. 184 which, is by. ‘the. 154 
defendant...” ie ‘This ‘defendant - in ‘hia ‘written 
statement, admitted that, ‘the’ 5th. defendant . 
' uge to, receive “payments ‘towards. his „share - 
of the. „income ‘of the. suit landá a8 long as 
Balakrishnan was alive., -He contended, 
however: that: After Bélalrishnama’s S death i in 
1893, the 5th defendant | had no enjoyment m1 ‘and’ 


that, ‘therefore, the. suit ‘brought in 1908,3 Was ‘to an unreported decision of ' 


time-barred. : The , article, of Schedule’ Il of 
‘the Limitation. Act, applicable, to 8 case ‘like 
the present, ‘is article 144 “and to’ sitceéed, it 
was _ incumbent’ upon the’ Ast, ‘defe Sndanit to 
prove, that tho., beh defendant ras, i in denial 
of-his title, excluded’ from the ‘enjoyment of 
his. ‘share of, ite sul nit, ‘lands, 
Rat, v, ` Balco D eres are D; Bellamy, 
Ohinnammal „(2 Bo fi nv. Manavikrama- 
Prelata GIH i i tapes = 
‘This Wan the, view; “ai by the Court 
| below; saa Er has not been, ‘seriously disputed 
Befo org PS. ; “We; think, the” ourt below was 
right i in holding that the Ist defendant failed 
to ‘discharge the ‘burden: which rested ~ upon 
him... The ` 5th defendant stated ‘as’ a wit- 
‘neas for- the defence that after | the, parti- 
1) 86 0. 961; 120. W.. N. 197, 60. 1... 786. 
Bawa “oN a itep alk? 7 were 
8) 21M, 188. bs kh | 


aki 


parT 


partition. of 1871 was, never acted upon and 
that he cand; other, members of the amily 
wera managing, portions ,of the family | 
:He merer stated that, he, was. exolyded. 





badi 
a 


enjoyment | of, the snit. lands. , His object in 


„these written, statements -was ,..50 


Paar 


putting,,in 





under the partition of 1671: This; jis, all, the 
evidence,, relied. upon to;!prome’ adverse “pos: 
session and it is manifestly insuficient. 
The remaining; question is whether ‘the 
suit’ is bad as being 8 suit for partial parti- 
tion. The Sth defendant was entitled as 
tenant in common to -1/5 share, not only in 
the suit,. villages, but. , also, -in, certain tnam 
landa. “The s suit is for partition’ of his 15th. 
share in tho suit ` villages only, that being ali 
that plaintiff's father . Bought;, . In. support _ 
of the” contention’ that “tho ‘suit: ia Bid wo ` 
have been referred: to, a’ ‘Pasko’ ‘in, Rama- - 
sway Ohetiy x vi Alaginiswanj i Ohdtty ‘(ay ànd 
this Court in. 
Second, Appeal No..175 ‘of 1905. In Rami- 
swamy 'Ohètty Vie ‘Alagiriéainy’ Chetty (4) ib 
18 gaid :—— ‘Tt is né doubt the law that the 
transferee only ‘of the co- ‘tenaney cannot main- - 
tain’ suit for, partition of the portion trans: > 
ferred to, him. ” For this‘statement of the law 5 





-Jogetidra Ni ath Parbati Churn Deb v. “Ain-ud-deen (5), is. relietl 


upon. AB was, however, pointed out,in the cago: 
‘of Radha Kanta Shaha y. Bipro Das-Roy (6)-it -> 
‘was not laid down in that case ECES matter ef 
law, thate partition ofa àrevénuė ‘paying ‘estate, aa 
when. that portion ` sis’ .capable. ‘of. partition 
without much inconvenience to other shares, : 
is absolutely ‘barred by law ‘and ‘Syed. Harthur 
Rasul Abdul Faiz v, Ashita Mohan’ Ghosh 


We and. Uma: “Sundari Tebi- v. Benode ~ Ki 
(A) 27 M. 861 dtp: 868, -705 te oD 
(5)-7 0, 877;'9°O. Li R. 170, * a ae 
(8) 10, Ld. 40. Ao ee : 
= (7 12 0. wW, wN. 640, ai r = TOn Fetes i wt o ris 
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“Lal \Pakrasht. (8); are further atithority that 
“A Buit-Hke-tha: present is not bád. + Second 
‘Appeal No:'175 of 1905 is clearl¥ distinguish- 
-nble: “There the shit was’ ‘td recover specific 
Jand left ‘by the’ testator under. hia Will ' to 
the plaintiff, arid it was ‘hold’ that’ plaintiff 
could” not: sue 
‘property of: ' the -testator’s family had not. 


o beet: divided - and ‘the -testator | himself could 


not ‘Have ‘claimed any specific portion: of the 
undivided i property as- his” share.‘ We;: there- 
fore, hold“that the suit‘idsnot bad’ ind dismiss 
“Appeal 0°84 with costs. =? =. 
~Appéal No. 183-38 by" the: 2nd defendant. 
The ly ‘difference: bétween’ this appeal and 
appdal-No:'184 is “that: thes jti admission 
by {the 2nd defendant: that’ the dth defévidatit 
at any tims enjdyed his? shard ‘ofthe Á silib 
property!" This, however; is inmatéridl ‘eding 
that: the “barden™ af “proof ig apoi: ‘the and 
- defendant: ' LESS hte Pues 

- Wey "the refre! ‘dismiss "the ‘sppeal with 
costs. - ay aaa RT SINE a EE a ga 
ane. i e MOPS. A ppdate' ddemsoeel 

; (8)'34 0.102607 4 aira n gm od ae ibt- è 
ral- gias “A ugdo : 
Utdy n? 
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oe ‘CALCUTTA HIGH "GOURT ies 

Miscartaxrous Civit, Apprat No, 33 UF. 1908: 

January” 6, 1910. - be 
"Present: —Mr. J ustice “Mookeri pe Pe 

“Mr. Justice’ Teunon. 

| BROJO SUNDAR ROY CHOWDHURY" 

. ‘_—Jupauant- Do gee ce 4 
ersus 


‘MOTT LAL MOJUA MDAR—D KOREE- HOLDER 
: | — RESPONDEKÉ. : 

‘Civil Procedure Ooda( Act XIV of 1882), ss. 102, 108, 
811: 312, 588 cl (16)—A pplication for aatting aside” ‘sale 
under 8. ` 811—Dismiasal for- non-appearance—Appeal 
against order, tohether lies. ,; 

‘When an. application: -under section 311 of the Civil 
Procedure Code, 1882, has been dismissed by reason 
of the’ “noh-appearance” of the judgment-debtor, an 
appeal lied against the order by’ wala the application 
has-been, dismissed. ~, 

An order under | section. 108 of. T Civil, Procedure 


= = ae 


Code dismissing a suit is as much’ a decree as an order 


~~ 


under any other'keotioii deciding-a suit, and‘is appeals: 
- ablo.” -+ iss 
Gosto Bah ani Sarkar. v..Hari: Mohan Adak, 8 c. W. N. i 


iste Wore ae * ia ‘Fear 
813, relied on. ef ote 

‘The case of ‘Amrita ‘Tal Mukherjée's F: Ram Chandra 
Roy, 29 O. 60; must Be taken to'have “been oterruled, 
hy implication at any rate, by-the Full Bench case of 
Radhanath Singh: v. Chandi Charan Singh, 30 . 660. 

But when after the dismissal of such an application’- 
ey nou eppearance. & a application under . 


- 
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because the’ immovable - 


. was ‘fixed for the aaa of the case. 


“present ‘with his witnesses. 
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section 103 65 revive Lhe. application hàs beon unsuo- 
cessful, no appeal lies against the order of rejection 
of the application under section 103. 

Ningappa v. ‘Ganigawa, 10 B. 438, Raja v. Bana aa. 
Il M. 819, Gilkinsoa Y: Subramania Ayyar, 23 M. 221, 
referred tos we 

Appeal from the ae of the Sab-J udge of 
Faridpore, dated November 23, 1907.. 

Babu’: Trailotya Nath Ghose, for the 
Apppellant. : 

‘ Babu Purna Chandra Moitra for Babun Bidhu 
Bushan Ganguly, for the Respondent. ~ 


se “Judgment. —We are invited in this 
appeal to set aside an order of the Court be- 
low by which ` an application to set aside an 
execution sale has been disallowed. The sale 
was hald'on'tha 25th May 1907. On the 22nd 
June following, the jadgment-debtor applied 
to have’ the sale set aside under sections 244 
and 311 of the Code of 182. On that day, 
the Subordinate Judge directed the case to 
be heard'on the 27th July. On the latter 
day, both the parties were unprepared and 
upon their joint ap Splication, the 24th August 
On 
that date, the 'décree-holder was present with 
his witnesses, . but the judgment- debtor asked 
for adjournment to enable him to summon his 


A Witnesses. This, application ' was granted 


upon ‘payment of Rs. 16 as adjoirnment costs 
eA the decrée-holder, and the- 14th September 
as fixed forthe hearing’ of the case. On 
‘iat ‘date, both the parties were ready to pro- 
ceed with the CASÈ and’ the witnesses were in 
attendance, but on account of want of time, 
the Court was obliged to postpone the heaving 
till the 23rd November. ‘ On that daté the 
judgment- debtor applied for adjournment on 
the allegation that he was ill of fever and 
dysentry, i in, ‘proof of which, amedical certi- 
ficate was produced. The Subordinate Judge 
rejedted this application. ' The case was sub- 
sequently called’ on for hearing and the 
pleader for, the. judgment-debtor informed 
the Court’ that he had no farther instructions 
in the matter. Therenpon the Subordinate 
Judge recorded the order, now under appeal, in 
the following terms: The decree-holder is 
‘The judgment- 
débtor’s ‘application for sétting aside the sale 
of. his property i is, therefore, disallowed with 
costa. The sale is confirmed and the case ig 
dismissed ‘ on part satisfaction.”  ' 
To the hearing of the present appeal, objec- 
tion has been taken on the ground thattheap- 


v - 
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‘peal is. incompetent. It would .notbe necessary 
for _us-to-deal with this: preliminary objec- 
.tion seriously but for the insistence with which 
ithas been urged:by the learned Vakil for the 
respondent. He has placed reliance upon the 
‘eases of Ningappa v. Gangawa (1), Raja =, 
Strinivasa (2) and Gilkinson v. Subramania 
Ayyar (3) in support of his objection. The 
cases relied npon, however, do not bear out his 
contention. As observed in the cases of Suja- 
' ud-din -v. Heaz-ud-din (4) and Jung- 
bahadur v. Mahadeo Prosad (5), these. cases 
merely affirm the doctrine that when an ap- 
plication:under section 311 of the Code of 
1882 has been dismissed: for non-appearanca 
‘of the judgment-debtor’ and a subsequent 
application under.section 1U3 of thé Code :to 
revive the application under section 311: has 
been unsuccessful, no appeal lies against the 
order of rejection- of the>application- under 
section 103; These cages are not anthorities 
‘for the proposition that.~when .an application 
under section 311 has been dismissed by 


reason of the non-appearance of the judgment-- 


debtor, no appeal hes against the order by 
which the application „has-been disallowed. 
‘In fact, even a cursory - -examination of the 
provisions of the the Code makes i1t-manifest 


that.such a, contention as this cannot be~- 
seriously maintained.. ‘Section 312 provides. 


that when an application under section ‘811 
“has been disallowed, the Court shall pass an 
order confirming the sale-as regards the par- 
ties to suit and purchaser. Section 588; clause 
(16), then provides that an appeal lies against 
an order under section: 312 for confirming. 
or setting aside or refubing to.set asides- salè 
of immovable property: ;1f.now we examine 
fora moment-the-order ofthe 23rd November 
1907, it turns .ont to: be obviously one in 
terms: of section 312, consequently, . this 
appeal is competent.: But it has been suggest- 
ed that this order really consisted of three 
parts, . namely, «the preliminary. portion 
which amounts,-to dismissal under section 
102 of the Code, and two subsidiary portions 
which disallowed the application under 
section 311 and confirm the sale under that 
section. This reasoning,’ showever, is entirely 


fallacious. Even if it is assumed for a moment . 


that the order in questicnis one made under 
. section 102 of the Code, an appeal clearly lies 
against. that order, because, as pointed out by 
(1) 10 B. 498. (2) 11 M. 819. 
9 22 M. 221. (4) 270, 414. 
(5) 31 0. 207. 
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for the respondent. 


“T1910 


zee 
7 


this Courtin:the case of Gosto Behary Sarkar 
v, Hart Mohan Adak (6) an order under 


_ section 102 dismissing a ‘suit i is as much a 
‘decree as an order under | any other section 


deciding a suit, The order comes within the 


‘definition of a decree and Is ‘clearly appealable 


as such.” No doubt a contrary, view was taken 
by the High Court of Madras in the case of 
Gilkinson v. Subramania Layan, (3) to which 
our attention was invited by thek arned Vakil 
It may observed, 
however. that that- case -was followed in 
Amrito Lal Mukherjee v. Ram Chandra Roy (7) 
and this latter decision must be taken: 

been overruled by implication at any rate; by 
a Faull Bench. of this .Court in the e of 
Radhanath “Singh v. Chand! Charan. Sinai (O). 
We must, therefore, overrule me preli 

obj ection: a - i 


have . 


“Ta 80 ae tHe merits ae ihe a SAN 


concerned there is no question’ that the appel?" 
lant is‘ entitled to’ ‘auceéed.. The appellant 
has not been given an opportunity to prove the 


allegations made in his application. On -the ` 


lth September, he was ready to proceed with- 
the case; but it.was, for want of time that the 
Court, was unable to hear the cage -and ad-, 
journed it till the 23rd November. On that date’ 
an' application was made for ‘adjourhment 
supported by a medical certificate ; given by a 
Hospital. Assistant. Possibly. the’ appellant. 
would have acted more prudently if ‘an affida- 
vit had been produeed:.on his behalf.. The 


learned Subordinate Judge, howéver, did not. 


proceed on the ground of absence of an affida- 
vit. The reasons assigned for his. refusal’ .to 


grant an‘adjournment were thatt the medical. 


certificate was not'reliable ‘because it was not 


the certificate of a-.responsible officer > o£ - 


Government and that as the casé was: Ai very. 


old one, an ‘adjournment ‘ought ‘not. to be- 


given. In our opinion, neither of these grounds 
is, under the circumstances of the present case,. 


sustalnabla and we must hold‘that th e'edjourn- i 


ment applied for'on the 23rd ‘November 
1907 should have been granted. ` 


The result, therefore, is that- this doren 


must be'allowed, the orderiof the 28rd No- 
vember 1907 set aside and-the case remanded 
to the Subordinate Judge in‘ order that he 


may hear the parties’ and dispose of the case; 
on the merits. Costs of this“appeal will abide = 
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ae ae ar "o Versus ~ ` ; 
Ey MPEROR—Opposira PARTY. : ~~ 

Assam Labour and Emigration , Act. (VI of 1901 J; 

8. 16 p Juriadictiun , of Oriminal, Co: t—Oriminal 

Proceiluie Code (Act V of 1898), 8. 17 5 “Vibrisdiction 
o owrt where snducamént' to depart” was given 

tet meaning of mira o er tac 

the docused induced LB to leave Oawnpore. in. 

= to go to Fiji to work. On the way they 

ped: at -Arrah, and:there rthe. accused. told L B 


P i 
Tam tt 


-that the would, have ¢ to g9, to Sylhet and placed, him, 


in & in charge of a Sardar for, the purpose of 
ultimately ‘going to that “place: ~ T 
‘> Held; that 95 LiB Wae nőt Fused ve leave Cawn-” 
pur.in order to go to labour at!Sylhet, but in drder-to- 
go to, Fiji, no offence $, under, section 164 of. the, Assam | 
ar and - migration “Act” -Was committed at 
Cawnptr Hae" ai did‘ not’ emigrate “Within the ` 
médning ‘of the Act” from: ‘Cawnpar: ‘and- was not. 
indnoedit:to emigrate therefrom,sthat-it was not,until,, 
he. arrived at,Arrah that any attempt was made to 
indues. him to depart from that ‘place for, the” pur 


“pose óf labouring for'hite in-BylHet’ and ‘that the’ 


offence was-committed'at Arrah, and tho: se aa s 
there:had jurjsdiction:to . try the offence. +. -' er 
- „Criminal: Revision against:the order. of hg 
District Magistrato of.Arrah, dated April 26,.: 
1909... a eRe n bo r NGA aa mage 
< > Babu. Dasharathe; Sanyal. (with him. Bab 
Abani Bhushan: ‘Mukerjee) for the Petitioner. _ 
aMy; Orr: (Deputy. Legal Remémbrancer), for, , 
the Crowns ois. -t s, 
.Judg ment othe petitioner: in or Gie, 
has been , convicted under section 164 of the 
Assam»labour and, Emigration Act, 1901, for . 


' {nducing, one Lal Bahadur Kurmi to emigrate 


fromArrah,;in contravention of the notification - 


` published. wanderthe.Act, prohibiting. all per- 


sons from recruiting, inducing, engaging.or as- < 
pistingapy.poreons, to emigratefrom any district 

in Bengal: 
fromthis: Court onjthe District Magistrate to» 
show cause why.thé conviction and sentence of, 
the petitioner should not, be set: aside on the . 
ground that the,facta found did not, constitute 
the offence of which the petitioner had been’ 


convicted; ‘ P" Ti 


a t 
mt 


k è 
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The petitioner obtained-this Rule, 
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“i 


~ Tt. appears.that the accused induced Lal 


Bahadur to leave Cawnpur in order:to go to 
Fiji to work. . On .the way they ‘stopped at 


“Artrah, and then the accused told Lal Bahadur 


that he would: /have.to go. to Sylhet,and 
placed him ina train in charge of a sardar 
for .the purpose of ultimately going to that 


l 2 place.’ ‘ soon 


It has been argued on behalf of ihe pattino 


that the offence, if any, was committed and 
. completed in Cawnpur,and that consequently 


the.authorities in Arrah had no jurisdiction 
to: deal with the matter. . We think that there 
would be a good deal offorce inthis contention 
if;:.as:asmatter-of fact, Lal Bahadur had been 
induced to- leave -Cawnpur -in order to go to 
Sylhét:') It- seems to .us that if the man had 


77. originally been induced togo .to Sylhet to 


labour there for hire;.it would-be difficult to 
hold that-there was afresh emigration: at 
every place at which he might stop: on ‘his 
journey... Butit seems clear that Lal Bahadur 
was not induced-to"leave Cownpore in order 
to go.to,labour át Sylhet; but- in order to go to 
Fiji and, therefore, no offence under section 
164-of the Act~was- committed at Cawnpur. 
That.: section -provides that “ whoever 
knowingly recruits, engages, -induces: or 
assists, or attempts to recruit, engage, 
induce. or:assist, Any” person to .emigrate tin 
contravention of any of the provisions of-this 
Act orof'any notification: for the time being 
in ‘force thereunder, shall be punishable with 
imprisonment, and the word “ emigrate ” is 
defined as meaning the departure of a nativé 
of India. for the purpose of banting for hire 


in a labour-district. <. s- 


It -is oleate E that Lal Bahadue 
did. not: ‘etnigrate within the meaning of this 
Act: from -Cawnpur,.and was not induced to 
emigrate. therefrom. Jt was .not until he 
arrived at Arrah that any attempt was made 
to induce him-to: depart-from the place where 
he.then was, for the -purpose of. labouring for 
hire in Sylhet., There is no reason.why persons, 
who: are:actually ona ‘journey from one place 
to another; should not be- protected from 


"unlawful recruitment just as-well as persons 


living in their. villages. Wethink-that the 
facts: found in, the cage do constitute the offence 
charged. : ‘The Rule is ssi discharged 
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ree “oe “Rule discharged. 
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~ ‘holder the question i in dispute had arisen. ‘Tt has n 
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Section 244 of the Code of Civil Procedure, 1882, in the course of the duit. Judg 
“- presupposes 8 decree, enforceable by the decres- holder passed i in their favour ordering. the ¥ 
 sagainst the person between whom and- the ‘decree- ae to th em. of gums:due: on their mortgag 


-application to a*question’arising” between the: baoe in default; ordering ‘the sale of the: mort 
“holder and the“ person..against; whom there was n9: property, that is, sb far-as we aie: conce 
-decrge to be: executed, hiho doo he was a formal jn’ this.cage, the sale of the mortgagee “rights 


bore doe TT , in whic od deores-holder had ob- hel aa by- . Ambica “an d: Padani. Nath Sa a 


'Kalka Prasad'v. Basant. Rara; 23 A. 848, followed. - ‘Singh. The decrees- drawn up;oii”.the basi 
‘In the case of ambiguity-in''the meaning of a of the judgment in thie. two suits were drawn 


' decree, if it is possible-to:read the decree consistently in a very unsatisfactory mann or. ‘On behalf 
‘with the judgment, this should” be done.’ ~- 


, Second appeal ‘from the’ decision of. the 


- half of t larits 
“The Hon'ble Mr. Moti Lai Nehru, a the behalf of the sppellarits it is urged_ that, ‘the 


Appellants. the mortgagee rights of Shomak Singh - and 
“The Hon'ble Mr. Abdul Mojid (with him Padam Nath Saran Singh. ` Reading thosa 
Fad ‘Sital Prashad Ghose); for the Respondents. decrees, however,-as a whule-and taking into 
Judg ment, This appeal ‘arises. out. consideration the fact that-in -the details of 
P a suit brought for ‘the’ “redemption of the property ordered-to be sold-the property 


- ‘certain property mortgaged on’ the 2nd -of submortgaged.in those villages -is distinctly 


oftherespondents, itis urged that those decrees : 


were decrees forthe saleo£the full proprietary , 
District Judge of Ghadipar, dated the 30th rightstin the share of Bachu Lal ‘Singh. ` Oii 


.June 1908. > 
decrees are merely. * decrees. for. the’ sale of. 


SHEO PARGAS SINGH Y. NAWAB STINGI. i i K A eh, Ee os . G 
e | ALLAHABAD, HIGH COURT... having an interest in the mak pro- 
_-Seooro. Oivim APPEAL No. 1012 OF ‘1908, . - perty. At te date of those suits, her’ interest 
< „February 4, 1910.: was equity of redemption ‘under the mort- 
Present .—Mr. Justice: TT and - . gage of the 2nd June 1866, ás, the, widow of 
Mr. Justice. Tudball. , -a the, priginal mortgagor. Bie was nob indebt-. 
Babu. SHEO-PARGAS SINGH. AND . , ed in any way. to-the defendants Nos.-1 to 11 
 Onfrens— PLAINTIFFS — APRRULANTS a 4 under the: mortgages.in their .favonr, “By `` 
a A ~F- versis . |. .. -theirisuit they asked for detrees for sale in 
NAWAB SINGH -AND e D . respect of the mortgagee rights of „Ambica 
4 - — RESPONDENTS. = and Padan Nath Saran Singh’; ziu the share- 
Cio Prentun Oode (Act XIV of 1882),,s.. 44— óf Bachu Lal Singh, ` As- -againgé -Lakhraji 
alan kn Sasa an as din Hs feed aes - and'her- interest they sought’ fok- no relief 
not barred —-Construction of dscree—Ambiguidy. ~- `> and ‘this was distinctly stated by. th r-pleader 


+J ane, 1856. Four. persons mortgaged their mentioned, thera can be-no-.doubfithat the | 


“property under this dovament. “The property, trus » interpratation of the decrees is that they 
| “now in dispute is the one- sixth share which : were for the sale of the - “mortgagee ‘rights “80 
belonged to Bachu Lal- ‘Singh. The four mort: far -as the particular property in dispute is 
‘gagors were Raghunandan, “Jhumak Singh, concerned. . This interpretation ‘ia’ consistent 
Bachu Lal Singh and Padam’. Nath Saran: - with the jadgment and in the case’of ‘an 
‘Singh. The mortgagees wera ‘Jeo Lal, Singh < ambiguity if it is possible-to™ -read: the decree 
and -Subh- Dayal Singh. The ‘mortgagees consistently with the judgment, this, should 
‘transferred their rights "to Jhumak, Singh bs done? ‘In execution of those’ decrees the 
‘and Padam Nath, Saran Singh-on the 15th respondents purchased ‘the. property: sold. 


- December ° 1869. | "After that Ambica, san. The sale cartificate, dated the 2th. March | 


“of Jhumak Singh,’ and - -Padam ° Nath Siran 1993,-shows that what was sold in austion. 
Singh: mortgaged certain property ' to the appears to be comprehensive enough. to include - 


‘defendants Nos. I t3 Ilin this’ suit incladiag. , tbe proprietary title of Basha Lal ‘Singh i in-the 


‘amoung the. mortgaged ` property their mort- _ share’now in dispute, thatis bo SY, ibappawa 7 


‘gagee rights in the share of Bachu Lal- Singh. “to, indicate that certain property was sold in 


"The defendants Nos. 1 to 1l'brougbt two-saits execution of the decres, which has, in na way 
for sale on the "basis. “of their: morbgazes- in orderedits sale. The assignees of the heira of 
the year 1897, At that time, Bashu Lal Bachu + Tal. ‘Singh “have - now, brought this 
‘Singh: was- dead - and his ‘widow, . Lakhbraji - suit for redemption and.” tho ‘respdridents 


Kanwar, was made a party to the suits gI ` delendanbs 'haye met thon with’, zy plea, that 


í 


a urb it is úré 


‘tion. 


Vol. Vj i i 
SAFDAR SINGH v. AKBAR SHAH. : 


the equity: of redeniption ‘no ‘longer exists 
in then, the 

it having, been. : extinguished 
sale, “which took placé in execution of thé: 
decrees in 1897, ‘The answer to- this” ‘plea 
was that the sale passed no title to the defen- 


dants not: being - “warranted by the -decree.s a 


The reply to this 4 Was that.that ` Was. Ri point 


-which counld'only have bean raised “by the 


plaintiffs’: predecessor-in- title under. section 
244 0f the Code of Civil Procedare, 1882, and 
not having: been so raised, ‘the plaintiffs- are 
barred fr6m raising. ib in ‘the present suit: 
The Contt | of first instance decreed the claini! - 
The idwer appellate - Court’ reversed the 
decision: holding that section“ 244 is'a ‘bar 


7 7 “ 


pre nting the plaintiff frön going- ‘behind 


+h 






g’auction såle of 18977 ‘On: dppealvtosthia 
ëd that sdotion 244 of the: Code 
o -Qivil: Poode ‘ddés not, ‘apply “to, the’ 


misedrsbrubd the dectées of the 22nd: ‘February 


- 1897~ We have-alréviy ` dealt” with | “thé 


true- interprétation: dê» thie deer6e “in ques- 
Thére_ renidins- tHe °: ‘quéstion ” as to 
‘Heotion -244- of" tha: ‘Code ‘OE Civil Préce-. 
dare 1882. aie our: “dpinion; ‘that ‘section 
id no bar whatsoever’ to the slef n now claim“ 
gd- by thie’ tee as -plaintitfa. “The: ‘decrees 
that’ were passed were not pee against 
fhe widow of- Bactta Äl Singh id aby way. 
‘Ag was ‘held in thd case of: “Kalka Prasad v. 
Basdni ‘Ram’ (d): e J44 of ‘the ‘Code 
„of > Civil’ Provedäřťe, 1882, ‘péaup poses fh, 


"decrée étifordéable by Fr deéres. holder agdinst. 


à person bebwbên whom aiid the dètree- 
“Koldèr | the qudstion réferrad ` to. had_ arisen. 
It lids no 4 plication ` to a. question” ` éitiainia 

Between thé dbckeb- holder “and the 
apes 
ewidd:~ The widok of; Bachu | ‘Lal ° Singh 


He Ay 


‘wad purely a formal fatty ih the previdis. 


duft.- Nb taligi wad -asked Sédinkl Heb and. 


"nb decree whatsoever was-passed against. her 
and ‘the property , ahé- Fophosentéd. There- 


ford, tinddr- the Piling g `: mentlontd above, 
section 244 `of the Gods of Civil Procolliiré,- 


1882; Hisno~ application -t>~ the -question 
"which arose © between ' her and ‘the decree- 
holder: ‘that is-'‘the qudestion which has now 
arisen, namely, whether her interest. had 
beer improperly'‘sold-‘or “not “by the decree- 
‘holder. In this” view, the plaintiffs are 


‘entitled’ to redeém, * - 
(1) 2-A 846, + 
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resent tase and thé lower: appellate Court ` 


“Bêrsori, 
66 isin théré i313 decree to bs DN 
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a E 


Ai the ein ‘of the judgment, we 


6 plaintiffs, but in the defendant; are asked to consider thé first ground.enter- 
‘by: the auction: “ed in the memoranduin of appeal to the. 


lower appélldte Court.- It'--appears” that 
in the Court? ‘of’ first. instance a plea 
practically of ho’ substance’ was raised that 
Bachu Ual-Singh was.a member of the joint 
undivided Hindu family with Jhumak Singh 
and Padam Nath Saran Singh. No isate 
was framed. om this: point and “from the 
statement made by the respondents’ pleader: 
in, that: Court,. it appéard “Bufficiently 
clear that the. point was not-~present in that 
Coutt. - The niortgage deed of the 2nd June 
1866 itsélf, the fácts that the shares were 
separately redevined. and the fabt that 
Jhuimak ; Singh mortgaged his rights, as 
mortgagee of: that - very share, all go 
to Sliow that ‘there is no substance whatso- 
ever in "this ples. We do not deem‘ it’ 
necessary to.remit any issue for a finding 
on this: point. The result is that we set 
aside the decree of thè lower appellate Court’ 
and reinstate that of the Court of first 


instance with costs inclading in this Oourt 
fees on the Higie scale; ` 
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a ALI, AHABAD HIGH. ‘OURT. 

- Siooxs, _Crym.Aepra .No..1019.07 190S.- 

i. 28 t “February, 15, 1910. . 

” Present: Mr. J ustice Fudbal and _ 
Mr. „Justica, Piggott. o 

Sabai. SINGA Poarype—ApeRutary , 


E. 


Se 


DAR oe fhe? 
AKBAR, SHAH AND, ia a NA Darar site = 
es BSPOKD ENTS, Rice. 4 
Lantan Si te hobet à a of 187294 439 
Suit ‘fora TLlbrition a dee noperatiye Limit. 
ation Act’ (XV Of 1877), BEN IT; pra -91—Cadse ' of- 


- action—FBridence-dct (1 of 1873), 8: 92—Deed of gift— 


Agresment pin kh fo ¢ terms of the gift—-Evidence 
to prove 

LA Plakh bir 4 erecta an Undonditional d deed of gift 
in favour of the defendants. -Mufe-thiin three years 
after the execution óf therdeed,-the plaintiff sued 
that the ‘deed “might pbe- declared ineffectual and 
operative owin ag to the material conditions and stipul- 
dtiong nd having begn“ jed. The suit was brought 
ned thrée 3 said on me breach“ o an alleged’ 

ementi: 2 

PE Teld, that, the . uit was ‘pime-barred as if was 
brought more than three years from the execution of 
the- deed. ' 
(The ‘duit fell ‘undar sbcticd 39'of the BSpeciiis 
Relief. Act and-article .91-of the second Schedule 
of- me Limitation Act. applied to it, 


‘eae 2 


LAN 
a: 
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SAPDAR SINGH V. AKBAR SHAT. 


As the agreement alleged by plaintiff was one which 
was actually contrary to the deed of gift itself, the plain- 
tiff was, barred, under section 92 of the Evidence Act, 
from giving any evidence in proof of the agreement. In 
the abseùce of all the proof of any suol agreement, 
the canas-of action acorúed tò the pani on the 

date ofthe execution of the. deed. 


„Second appeal . from: the Joal the 
me Judge of Agra, dated tho 2nd July 
908 
Mr. Abdul Majid, for the Appellant: 

"Dr. Tej ‘Bahadur Sapru; for the' Respond- 
“ent. : - 
. Judement.—This Dal arises out 
of a suit brought by the''plaintiff-appellant 
on, the following allegations. > The appellant | 
was the owner of: certain: immovable pro- 
perty. On 17th June 1908, ho created a mort- 
gage on a part thereof.. .On.14th-July 1903, 
che, executed in favour..of-the' respondents : 
an unconditional deed of gift, reciting 
therein that. the respondents would be:liable 
for payment-of the mortgage.debt; and tliat 
he delivered possession to-them: in respect of 
the whole: of the property.in so far as it was 
capable of, physical possession. After the 
execution, the respondents applied. for' muta- 
tion of names. - The >'appellant ‘contested 
this application . ‘but the Revenue Court 
held in -favour -of the other-side and 
-granted the: application. . The ‘plaintif 
then brought. the: present suit, stating 
-that, the defendants had ‘assured him 
that they would redeem idhe mor tgaged land 
and that they would pay him- Rs. 84 a year 
out of the income.of-the estate, and that on 
this condition, he executed a deed of, gift 
but it -was also. agreed ‘that. until the 
mortgage was redeemed,» he was to retain 
possession ofthe property, that the mortgage 
has not-been redeemed, -that. he is still. in 
possession-of the property;that: on thor 22nd 
August1904, the defendants failed to-pay.him 
Res.. 84-as agreed and.that, therefore, a-cause 
of action has accraed -to him -for ‘the suit. 
The-prayer is: contained : in". para. 6 of-the 
plaint. . There: thercplaintift prayed that it 


“might be, declared<that the deed of gift 


of., -14th -+ July. t903 twas’ ineffectual ‘and 


inoperative owing to. matérial- conditions’ 


and ‘stipniations not having.been ‘fulfilled and 
that..the, defendants were not . entitled to 
retain their names in the kAewat onthe basis 
thereof. Th. > ' 

. T'he Court of first instance doana the 
adi : The- lower appellate Court, “without 
going into’the facts; has held that. the ‘suit 


r 


INDIAN CASHES. 


+ 


[1910 


is one falling under article-91 of the second 
Schedule of the Limitation Act and that it 
was barred by time in that the suit had been 
brought more than three .years from the 
execution of the deed. The plaintiff on 
appeal urges two pleas, first, . that the suit is 
not barred by limitation in. that it falls 
under art. 120 and not art. 91 and second, 
that if it falls under the latter article, then. 
the cause of action arose on. the,22nd August 
1904 when the defendants failed. {o pay pa 
a sum of Rs. 84. ° - 

In our opinion looking to the prayer 
continued in the plaint’ the’ suit id clearly 
one which falls. ‘under section 39 ‘of, the 
Specific Relief Act. ‘The plaintiffs. ask d the 
Court. to adjudge the instrument voi 
voidsble. “He asks for ‘no ‘declaration of 
titles, ie he had done BO, his” suit might 
possibly have,been, held to fall under section 
42 of the said Act.» As+it stands,’ the’ sui 
is clearly one which . falls under section 39- 
of the Act and, in -our: “opinion, , there: “can 
be no doubt that art. 91 applies to it... 

The next point. ‘urged ;ig 
tiff’s caise of action arose $ 22nd August, 
1904, in that the defendants fpiled : to pay ta 
him the sum of Rs. , 84 which they had 
agreed, to, pay. On the question. of the alleg- 
ed agreement, the lower Court has. come. to 
no finding. whateyer, | but ‘it is. unnecessary 
to remand the. case for any such finding, : 
Tlie agreement alleged is one,. which, “is 
actually contrary,to the deed of, gift itgelf, ; 
and under section 92 of the Indian \ Hividence 
‘Act, the plaintiff, i is barred from „giving. any, 
evidence i in proof of the. agreement. There- 





-fore inthe-absenóè, of all proof , of any.such:. 


agreement, the second plea has:no force what- 
soever. The cause of action, if any, accrued 
to ‘the ‘plaintiff on the , date of execution of 
the document and as the-suit. was not brought, 
within 3 years thereof, it is, barred by limite 
ation. 

In this view we TEA the appeal. With 
costa, inoluding in this, Court fees , on the 
higher s scale. zo 
Appeal dismissed. - Per 


that: the elaine a 
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‘ CALCUTTA HIGH. COURT.. 
~Miscentanzovs Crvin’ ‘APPEAL ‘No. Pe : 
ee certs Nop 1908. 7 oo tnni 
I eae “February 4; 1910.°~"" 
i Présent: :—Mr. Justice Hin ooa and” 
‘Mr: Justice Chatterjee: 

GINGA RAT AND“ 'OTHEÈS— PETITIONERS — 
“8-8 APPELLANTS | a 

no SIL ereus ` 

; GUDAR -RAI AND otakhs—OprosiTi? PARTIES 


Z RESPONDERTY, l 
Oivil Procedure Code(Act XIV of 1882), as. 102, 108, 
158—Adjoufned hearing—-Refusal of + application for 
' „m ocess—Entimation by pleader thatihe hag, no further 


4 
mie fog 


oem ag t 


| y Er 


ingirtiction-—Dismigsal of suit, whether under 8. 102. -` 


“Where at an” adjourned’ * hearing of ‘a suit, the 
switnedees” on‘behalf ofa party were notin atféndance 
andthe party applied -för the! iskue~ of wirrants 
‘Against them, but the Courty edt ee „abplicåtion 
n the` ‘pleader’ thereupon sin 
nye er’ instructions to! appear, E th e suit was 
ismissed: Held, that th #dismissal wad not inder 
section, 158, : but; anden: ‘section \ 102 - of: the. Civil 


Procedure, Coder. ipa 

“Martannssea Y. ee Gorain, $ $4 C. 235; 6 C. A 
JERO; relied upon! Wt 

Appeal. from tho: ‘order ay the ‘Distriét 
Jidge ‘of Darbhanga: ‘dated: Septeth ibèr 15, 
h 1908. ‘2. kah an 

Babus Umakali “Mi ukharjee dha Sangh? Dutt 
Singh; for the Appellants. © 77 

‘Babus Dwarka” Nath Mitter and: “Karnan 
Bosé, for the Réspondents! A 

or | judgment .—Tbia'i is'an appeal froth 






ae.) 
lah pk 


ani Order of the District J Jadge ‘of Darbhanga, | 


refusing ` an application" "OË the petitioners, 


under section 103: of the Civil” Procedure’ 


Code.” The learned: Judge: appears to “have 
held that'the plaintiffs | did appear on the 27th 
July 1908 before him “and he- appears to have 
followed the ruling ‘reported. in “Rampertab 
Mid y. Jakesřani Agurwallah (1) ‘and ‘held that 
the stit “was liable to dismissal ` tinder ' B60- 
tion T587 Iti is ‘settled law’ and wé ‘need only 
- réfèòr to the case of Mariannie esa V. ‘Ran Kalpa 
Gorain®(2)"a8° On “of thé numerous cases 


which have laid down the law that when, ai’ sbeet of the Subordinate:Judge. ` 


an “adjourned hearing” of a suit the witnesses, 
on: behalf'bf' a ‘party | are not in’ attendance 
and the party applies for the issue of a war- 
rant against Any one of them, the Court re- 
fused the application and the pleader there- 
upon intimated that he has, no farther in- 
struction to appear and the suit is dismissed, 

that the dismissal is. not under section 158 
of the Code but under section 102. It is 


- (1) 28 C. 991. gee 
(2) 34 0. 285; 5 0. L.J, 260. B. 
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at he had, 


tiffs’ laches, if there had ‘been vany,” 
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‘true. that a -this caso so far back on the 
28th of'April 1908, the first’ date fixed for 
‘hearing, ‘thére was on the part of the plain- 
tiffs a` ‘certain, amount of neglect which, had 
compelled them to ask for time, and if it 
were, shown -by evidence that after that they 
had also - neglected to have the processes 
issued and to take other steps necessary ‘for 
the advancement of the case, it is then con- 
caivable that: ‘they might have had their suit 
dismissed under section 158 at one or other of 
the hearings. But under the ruling we have 
cited suchia penalty will not accrue on the 
27th July 1908, inasmuch as-on that date 
processes had been issued on their witnesses 
and, served-upon them and as they had not 
appeared: they applied for time and for war- 
‘rants. «Their own allegation which is support- 
‘ed: by, their -petition and ‘against which no 
‘evidence appears to have ‘been given ië that 
after-their application for the ‘issue of’ sum- 
mons with .process-fees on the 28th‘ April 
‘1908 and.the adjournment of the ¢éase, to 
‘the 26th May 1908; no processes were issued 
by the.Court:.and we find from the order 


' jsheet that on the 26th May 1908 they did 


not apply-for fresh summons bat that they 
applied for issue of summons which would 
‘beat out what they have: stated. The date 
was now fixed for the 30th June 1908. “Tt is 
clear thatsummonses were not issued in the 
ordinary course for we find that on the .16th 
June 1908, they came to Court and pointed 
out: that-summonses were not issued where- 
upon there was an ‘order that- they should 
issne and onthe 380th June,'-the summonses 
were returned unserved, and the 27th- July 
was, fixed «for the ` hearing and fresh’ sum- 
motses had to be issuéd. On the 2ud July the 
case. was’ transferred to the file of theDistrict 
_Judge and wemay,-therefore,take that he was 
“not, personally. acquainted with the facts of 
the-case; beyond what appeared in the-order 
Be that as 
it may, on the 27th +he-secdud summons had 
been served but. the witnedgses did’ not appear. 
Warrants were applied for and ‘as the plait- 
had 
certainly ‘been condoned, the refusal to” issue 
warrants and grant-time and the consequent 
non-appearance‘of the plaintiffs would un- 
doubtedly fall under section 102. i 

. With regard to-the learned J udge’s' deci- 
sion omthe merits hé says that “Ifthe section 
18 applicable, I do not think that any ‘suffi. 
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cient cause for non-attendance has been made 
out.. Applicant's proceedings throughout has 
been marked by dilatoriness and -negligence 
and the case could not be prolonged further on 
mo better grounds than. were forthcoming”. 
As we have already said we do not, see on 
what materials the learned. Judge came to 
this conclusion. A view of the order , sheet 
would leave the matter entirely in, the dark. 
The only allegation ofthe petitioners which 
is not in any way supported by the order 
sheet is that no processes were issued up till 
the 26th May owing to the neglect of the 


’ Court officers after that the order sheet indi- 


cates that the course of events was as the 
petitioners now contend. We, therefore, think 
that there should be a.re-hearing of the 
application under section 103 and that the 


_ petitioners should be allowed . to produce 


evidence „in support of, their contention 
and, the other. side will be allowed ie pro- 
duce rebutting evidence. 

We, therefore, set aside the order of the 


District Judge and direct. that the cage.be re-" 


manded ito the -lower Court. to be dealt with 


as indicated: sin our judgment. 


. Costs will abide the result, 


Theréare two parties.who appeared as ob- 


jectors in this appeal and who apparently 
will-be, concerned in the case when it comes 
to be re-heard. They are éntitled to. their 
hearing feés in this Court which we fix vat 
one gold ñiohur for each of the parties. This 
also will bë a portion of the. costs in the 
lower Court. 

The. Distrist: Tada - will find out whether 


` the adjournment costs are still unpaid, by the 
‘petitioners - and 


of, course it will beja 

condition precedent to his re-hearing . the 

case that those adjournment costs be paid. 
og |} ;. Appeal ones 
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what is—Lease for building and residential purposes — 
Whether heritable—Transfer of Property Act (IV of 
1882), scope of—Not complete Oode—s. 108 cl. (()— 
Contract Act (IX of 1872) 8. 37. 

The proposition that a lease-hold interest must 
be heritable, because it is an interest in land, is 
too broad and requires to be qualified. The true test 
to apply is to determine from the terms of the grant 
or from the nature of the tenancy whether the parties 
intended that the execution of the contract was to be 
contingent upon the continued eee of both” or 
eilher of them. 

Alsup v. Banks, 68" Miss 664,9 Sonti: 895; re- 
lied upon, - 

Where a lease was. olay for building and re- 
mdeutial purposes, it cannot be suppo d to have 
occurred to the parties that such a lease ‘would tər- 
minste upon the death of the lessee who - would have 
to spend considerable sums for the improvement of the 
ae and for the erection of a suitable residence there- 

Such a a ledge-hold. interest i is heritable. x 
one: er of Property Act merdly defines ‘and 
eae certain parts of:the law relating to the trang-. 
‘fer of property by act.of parties, and evenin these rę- 
. specta, it does not purport to bea complete Code muo 
less does it deal with casés of suctegaion. 

Appeal from the decrée of the District 
Judge of Dacca, dated,” ‘December 11, 1906, 
reversing that of’ the First Munsif of Nardin- 
gunge dated April 30, 1906. a4 

Babus Dwarka Nath “Ohuckerbutty and i 
Ta 'ak Ohandia Ohuckérbutty, for the | Appel- 
lant. 

“Dh, Rash Behary Ghosh, Babii Krana 
Narain Mitter and. Upendra- Lal Roy, for ‘the 
Respondent. | te 

Judgment.—riis is an appeal on 
behalf of the first. dèfendané in an action 
for récovery of posséssion of land, The plain- ~ 
tiff and the first, third arid fourth defendants 
are owners of the taluk in which the dis- 
puted land is situated. The land has been 
used according to one of the witndsses for 
the plaintiff as homéstéad land for about half 

‘a century, ‘and it has been in the occupation 
of tenants from time. to time. “Abotit 1889, 
the land was let out to one Rajani Kamar 
Dey who raised structures ` thereot’ and. oc- 
cupied i them ti his death in or” about the 
year 1897. He left a widow Susila Sundari 
and three infant song who remained . in oc- 
cupation of the laid and buildings after 
“his death. On the 25th “Febraary 1901, 
Susila Sundari, as the. giiardian of her iù: 
fant sons, conveyed the premisés to ‘one 
- Ghanesyam Pandey, who.on the İst J une 
1901, sold the property to the first défendant, 
one of the superior landlords in thë ramé of 
his officer,- the .sécond defendant. : | Shortly 
after,-_the plaintiff commenced ` “ah” ads 
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tign ~ against her, co-sharer for recovery 0f 


fondant had a no” yalid™ “title + by 
his‘purchase, - This suit- was ‘withdrawn ° 
and | liberty. was’ ‘reserved: to" the: plaintiff 
to ‘bring. a ‘frésh , suit on the same, case 
of’ action. 
plaintiff - commenced ' the’ present action for 
joigt possession ” “of,” the land ‘substantially 
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„On ‘the: 8th August, 1905, ‘the - 
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now dppealod. to- this Court, ‘and | on his be- 
"half the ‘deerée of the: District J nudge has been 
assailed > on thros- grounds namely, first, that 
the ‘holding was ‘heritable secondly’ that it was 
transferable, “and; thirdly, that there was no 
ouster’: öf thé plaintiff,” and the defendant 
was entitled ‘to’ continue in ocoypation. ; 
“Tn: supportiof the first ground, reliance has 
heen ‘placed ` upon the. case of Tej Ohund v. Sree 


ón the ground ‘that the tenancy was non-~ Kanth Ghose’ (1) ‘and it has’ been broadly con- 


transferable, - that...the :,defendant had ` ac- 
quired no/valid title ‘to the land and that 
the’ plaintiff” as 00- -owner to the’ ‘extent of- a 


ténded that- a Teasé-hold interest i 18 an interest 
in land ‘and’ is consequently heritable. Tn 
reply’ -it has been contended that a lease-hold 


alf. share. was ‘entitled to joint’ possession. - interest in this country is not necessarily 


No’suggestion appears to have been made in 
the-plaint, that ‘the Jease-hold: interest was 
‘not “heritable by custom ` ‘or ‘otherwise! ., The 
; date resisted’ the- êjaim substantidlly, on 
£ er ground that ‘the "léase-hold interest. was 
fransferable, that he Had : acquired: a. valid 
‘title to the ‘land; ind’ that” èyen if it was a8- 
sumed, that his purchase: was nob valid, he. 
was, ‘entitled “a oint c wner “to “continue in 
sole occupation, of, the © land “which h “he ‘had 
improved ” at con! iderable ` - expense. The 
Conrk. af saree singte ance held” that as ag..the 
tenane cy had bgen,. crea created, ‘after, the" 
fér “of Property . Act, ib was prama ‘facie 'trans- 
„ferable,. that t the “plaintiff ’ had not, proved 
ANY “custom or. ntract to the contrary, but 
that it WAB not heritable as section 108 of. 
the ‘Transfer of _Property Act. did’ not ‘make 
tenancies heritable. “In this view +he, Court 
held that ‘the. defendant had.’ ‘not. ‘acquired 
“any, title by his purchase. ` The Court, “howe 
ever, decliried to make any “decree ‘for. ‘eject- 
ment on the ' ground that the defendant had 
improved the "land, and erected | structures 
‘on it, and as the ‘plaintiff had 'ncguiesced” in 
‘the’ acts ‘of the defendant, she waa entitled to. 
ge v only.: fair and equitable. rent. The plait- . 
tif ‘then 4 “appealed against’ this “decision; and 
the’ defendant, preferred a cross-appeal. The 


Trans- i 


heritable’ and in illustration ‘of this statement 
raference has’ been made to the cases of Vaman 
‘Bhripad vi Maki (2), Rajaram y. Narasinga(3) 
“and Narsingh Dyal v. Ram Narain (4). Í n our 
opinion: thé proposition that, & Iéage-hold 
‘interest must ‘be ‘heritable because it ig an 
interest ‘in iand, is’ too broad and requires 
to“ be qualified: In the cane of Tej Ohtind v. 
Sree Kanth’ (1) it was ruled by the Judicial 
‘Committee that a lease for a fixed term is 
nét ‘terminated by’ the death of the lessee. To 
‘the’ same e ‘elfeot i ig ‘the decision i in Burda Kanth 
Roy v. Aluk Munjooreé Dagsiah’ (5). Thé cases 
as pointed out in "Badrinath v. Bhajan Lal(6) 
“sire authorities’ for the principle that’ in the 
absenos: of words t to the‘ contrary, a lease’ for 
R fixed ‘term “of years does ‘nof terminate 
before’ the ” expiry of the “ stipulated 
term by ‘the'mere fact of the death of either 
tlie’ lessor or-the lessee. The same view was 
` expressly” ‘recognised ` by the Judicial 
‘Committee in Gobind Lal v. Hemendra 
Narain  Ohowdhry (7); on' the 
other ~ * hand the’ terins of, the., grant 
or the ‘nature of the interest created’ may 
‘plainly’ indicate that the’ tenancy is not in- 
tendéd to continue ‘beyond ‘thé ‘life-time of 
the" grantee. > “To this class belong the three 
decisions -upon which reliance is placed by 


"District, J idge ‘held, that the tenancy. was nôt the respondents. The true test to apply is, 
heritable’ nd, did’, “not express. ‘any, „opinion , ‘as stated by Mr. ‘Justice +W dod’ in Alsup v. 
upon. the ‘question, whether, thé | plaintiff had Banks'’(8) to “determine “from ‘the ‘berms of 
proved that t the tenancy was not transferable the, Ning or ftom the nature of the tenancy 
by custom, or contract. Ho then went onto whet the parties intended that’ the exe- 
hold't that the dc doctrine of acanipecenge | “had no 
application, cand” that “there ‘were no “eqnit- a POUE, 
‘able grounds to justify the’ sole ‘gcoupation of eee 


the, land: by the defendané us co-owner. In _ os g nA a a i ; 
-this view, he allowed the appeal < of the plain- 4) 30 0. 885. < 9) 4 M.T. A. 891. 
ti, ‘disthissed the ‘erogé-appeal, ’ and made" a. ta? -5 A: 191. 17'6. 688. 
“decree $ for eigetnent.. ‘The first I a has (8) 68 Miss 664; 9 South, 805. 
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cution. of the contract was:to be contingent l 


upon theoontinued. existenĉe of both or either 
of them: In tHe case ‘before us, the lease 
‘was clearly. for building and, ‘residential. Pur- 
poses. - Tt.cannot be supposed ` to: have ‘OG- 
cured ‘to the parties: that such a’ lease 
would terminate upon the death of the 
lessee who would have to spend: consider- 
able:sums for the improvement of the land 
and for the erection of a suitable residence 
thereon.’ The lease, therefore, i in such a case 
cannot reasonably be assumed to fall within 
the ‘small class of purely -personal contracts 
contemplated by section 37 of the Indian Con- 
‘tract Act. .As observed by Mr. Justice Willes 
‘in Farrow v. Wilson (9) generally speak- 
ing contracts bind-the executor or adminis- 
trator though not naméd; where, however, 
personal considerations are of the foundation 
of the contract as in,cases: of principal and 
‘agent and master and. servant, the death of 
either party’ puts añ- -end to the relation, and 
in respect of service after the death, the 
‘contract, ig dissolved , unless . there be a 
` stipulation,” express or implied to the çon- 
trary. : It is not- necessary for us to con- 
sider how fai“the covenant in a lease, when 
there is -a devolution by. the death: of the 
original lessee, is binding upon the repré- 
sentative of the latter | Woodfall on Landlord 
and Tenant, Chapter ‘VII, section 13 -(b) |. 
Tt-is sufficient for us to hold: that in the ‘case 
ofa tenancy of the: ‘description’ now before 
us, the lease-hold interest ` is heritable and 
we are fortified: in.this view’ by “the” cironm- 
stance that in the plaint,no suggestion was 
made that the tenancy, terminated -tipon the 
death of the original tenant. Relief was asked 
on the ground that:.the: tenancy was not 
transferable and it was not till the casó came 
on.for trial in the Court'of ‘first instance, that 
thé .suggestion was made ‘that the tenancy 
was not-heritable. -This* view, was founded 
on the ground .that-section 108 of the Trans- 
fer of Property Act: does. not make lease-hold 
intérests . heritable. ~ This ‘reasoning is 
manifestly fallacious. -The Transfer of Pro- 
perty: Act merely defines‘and amends certain 
parts of the law relating to the ‘transfer of 
property by act of parties and even-in these 
respects it does not purport to be a complete 
Code, much less .does it deal. with cases of 
succession. . T'he inference, therefore, follows 


(9) L. B. 4 O` P. 744 201. T. 810; 18 W. R. 43; 88 
L. J. On P. B28, 
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ment doesnot lie.. 
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that. the tenancy in this case -was heritable | 
and: we may add that this view-is supported 

by the rule of English .Lawthat-..a -tenancy 
does not determine by the death of the lessee, 
but vesis in his legal personal representatives 


‘who are éntitled to give or receive the - sual 


notice to qnit- Thus-in Parker v.. Constable 
(10) which was treated in Welkinson v. Oalvert 
(11) as a case of great authority, it was ruled ` 
that half an year’s notice must be given'tos 
tenant-at-will: on his executor to quit or-eject- 
‘To the. same effect are 
the decisions in Mackay v. Mackreth (12): ; 
Doe v. Porter (13) ; Doe v. Wood (14), which: 4 
were all cases of tenants from year to year 
[See also the observations of Lord Elden L. 
C. in James v. Dean (15)]. We need hardly 
add ‘that! we are nottin.this case concerned 
with ‘agricultural .tenanciés which in -this 
country stand .on‘an'entirely- different footing 
[Lakhan Narain Das v: Jat Nath Panday(16) |. 
The first ground ee of the appel- — 
lant must, therefore} prevail....°..¥ 

The second ground. urged o on “behalf of the 


‘appellant, raises the -question of trarsfer- 
ability.» As -the tenancy: is’ non-agricultural, 


and: 'was created “after the Transfer of: Pro- A 
perty ‘Act, NG is ‘governed | “by the provi: 
sions of that Act and is consequently prim ` 
facie transferable under section 108, clause Gy ` 
The sole questionis whether the-plaintiff has 


established any custom or contract’ to, ‘the |, 


contrary. The Court of first instance “found 
upon this question against the plaintiff. The 
appellate Court has not come to any determi: 
nation thereon. 'Ttis' open to this Court, 
however, under section. 103, of the Code of 
1908, to-determine .this issue of fact upon the 
ëy denos or the record. We have accórd- | 
ingly examined the evidence and we Are 
satisfied that the. “conclusion of the Court 
of first instance is correct. It follows, 
therefore, that upon the~‘déath of’ Rajani 
Kumar, the‘ tenancy . devolved” -Upon . his 
infant sons, and,. upon, tranater, by ‘their 
guardian son their behalf the,defendant be- 


came the holder of the tenancy’ on the 

a. 8 Wils. 25. ` 

11) 30. P. D. 360 at p. 364; 47 D J. 0. P. 879; 38 
L.T. 818; 26 W. R. 829 

(12) 4 Dong 218; 2 Chil 461, 

(18) (1789) 3 T. R. 13, 1 R. B. 626: 

(14) (1845) 14 M and W. 682; 68 B: B. 781; 15 L. 
J. Ex. 41; 9 Jur. 1060. 
o (1804) 18 Vea: oe aR. B. 178. - 
(18) 840. 518, 5 0. ed, 457 (F. B); 11 ©, WN. j 
626; 2 M: L. r 319, ° at ae ¢ 
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NEMI OHAND v. GANESH, 


25th- February 1901. ' Hè -cannot obviously 


be-treated as :a) trespasser. '' It is needless 
to - determine::precisely the incidents of' the 


‘tenancy,’ for -whether it is «permanent -or 


terminable,..:there.-is: no : suggestion’ that it 
has been'terminated.: ‘In this view; the second 


‘ground must be: answered ‘in favour ‘of the ~ 


appellant .and.the third -ground : does not, 
therefore, require consideration. . mt 48 
. The-result-is, that this. appeal. is ‘allowed, 


Í the. decrees of both the Qonrts below: die 


é 


4 


charged.an ithe suit dismissed wi; -costs - in 





all‘the Courts. ac 1g 4 
waite fe aT Pi Appeal allowed. 
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ALLAHABAD } HIGH: COURT}! “A 
on crs Cryin; Casa No. 248-or 1909. 
toe (antary. 9190r: GN. 
ADE Mr: Justice ‘Richards and" 
| Mr. JúbtioolKaramat Husain) ©. we 
‘Seth NEMI gina iia ; 
da toor styler DÅPPELLANT”S BoA ; 
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_GANHSH—D erenpanr-—Raspdwpeyr! 
_Ajmere Land, and; Revenue Regulation (II =of. 21877); 


~~ sve 


8. Al —Uaufructuary mortgage-Rarting with ų proprietary, 
fights—Kopropristary ‘tenancy,’ how éreated—“Tein- 
porarily,”! meaning ‘of —* Cokitinued in occupation,” 
interpretation of ~2Absolute_ownership andisifritctuary 
mortgage, distinction betwoeen-——Interpretation of stalutes 
—Canons of. A and nitural eag 
of words. ` 

' Per Richards, Tyme t + i 

‘A mortgagor,’ who ie a ‘usufractuary’ mort- 
gage,of his land, “ ‘parta: with his propridtary, rights 
in the-holding within the meaning of section Al of 
the Ajmere Regulation. Tof 1877. 
’ ' Odrissqhently, hé becomes an pee Na tenant, 


Seen 


- a UN, 
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. if he 'oontinues in oconpation: ‘of the landa comprised 
in. the holding: which were, prior to, the mortgage, 


in hia, „own cultivation., 

Indar Sen, v.. Naubat ‘Singh, T'A. 558, followed.” 
:Madho-Bharthi v; Barti "Singh; 16 AL 887, not ap- 
plied!’ +i zt rk, c 

The, word ° Semparani i in send AL iowa that 
it was intended to include something more than an 
absolute aid complete transfér, of all” proprietary 
righta. ‘On a proper inte®pretation of the section, it 
includes the case’ ofa ‘usufructuary mortgage. 

- Por, Karamat Husain, J.:— ; 

` "Aocording to ‘the rules of interpretation, a Gourt 
has to look to the;plain and natural meaning of.the 
words ‘employed and is not tonbe Influenced by.the 
consideration that the interpretation, frustrates the - 
object with which-the Legislature framed the law. 

iIn interpreting .a statute, a Oourt must not be 
swayed by what was understood. to. bo the law.in a 


< partioular locality, or by a section of a community. 


-;Mohesh Chander v: MadhubOhunder, 18 W. R. 85; 
‘Ralkaran Rai y. Gobind Nath Tewari, 12 A, 129; Kadır 


a 
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Bakhsh-v. -Bhavwent: Prasad, 14 A 143; Administrator- 
General of Bengal:x.. Prem Tal Muhlick,. 22.0. 788; 
221. A. 107; Norindra,Nath Brcar. v. Kamal, Basmi 
Dasi, 23 0. 563; 22 TA. '18, referred to. 

; Canons 'of-interpretation of statutes’ discussed. 

Ina usufructuary mortgage, the transfer of full 
ownership temporarily does not take place. The 
térm “temporarily” in section 41 of the Ajmere Regn- 
lation II of 187 7 does not justify the inference that a 
usnfractuary: mortgage passes the full ownership’ for 
a, time and‘thus, creates .an ex-proprietary tenancy. 

An owner of ẹ holding who has made a usufructuary 
mortgage of his holding. has not thereby “lost or 
parted with his proprietary rights either temporarily 
or permanently”; and he does ‘not, consequently, 
become an ‘ex- proprietary tenant of his khud -kasht 
in the holding. , 

"Indar Sen v. Naubat Singh, 7. A. 583, not followed. 
<" Madho Bharthi v. Barti Singh, 16 A. 837, followed. 

` Brijmohan Das v. Algü, 28 A. 78; Babu Lal v. Ram 
we BIA. L. J. 40Sheo: Lal ‘Singh. v. Sukhdeo Singh, 

6 A. L. J. 437; 31. A. 868; 2 Ind. Cas. 462; Bhila v. 
Orra Singh, “5 Ind Oas, 82, relied upon. 

"The words “continied in ‘posseasion” i in section 41, 
mean lawfully continued in ocoupation; and therefore, 
if the transferor, in spite of..a covenant to put the 
transferee in .posseasion’of . his, khud, kasht, continues 
to; hold on his khud kasht, he cannot be deemed to 
continue in ‘possession within’ the meaning of section 
~ 41, and cannot-acquire the rights of an ex-proprietary 
tenant Section 41 has no application: to sucha case. 

„Distinction . between nsufructnary mortgage and 

transfer of absolute ownership discussed, : 


ti ini? 

_»Referenceyundar section 18 of the Ajmero 
Courts Regulation,.I of 1877. >- eg Aan, 
c Mr. JN; Ohoudhii (with: Hon'ble. the «Mr. 
Moti: Lal), for the Plaintiff. 

Dr. ej Bahadur'Sapru for the ‘Hon'ble Mr. 
Madan Mohan, Maletya, for the Defendant. 


KN ee, “Judgment. 


Richards, 3.—The facts of thei case er 
are very simple..The defendant, ‘by ‘usufruc- 
tuary mortgages smortgaged tothe plaintiff 
his: proprietary: i rights> ina, holding. Since 
the date of ,the;:mortgagé; that-is to. say, 
_ f,r-nine years {‘before- the institution: of the 
" guit, the. defendant has.continued in occupa- 
tiom of, certain. lands comprised in the, holding 
which, were; prior to..the mortgages in -his 
own cultivation? ‘The:present‘suit was institut- 
ed to-recover possession of‘inter alsa this land. 


Both the Courts below gave the plaintiff a 


decree subject. to the ‘occupancy rights -of 
the defendant in thezland in his own -cultiva- 
tion. Section , 41 of: Regulation TT of 1877 of 
the Ajmere: Code is ag:follows * Any “person 
who: ‘may have, whether: before-or after:.the 
passing of this- ‘Regulation; lost. or parted with. 
his proprietary- rights: in-any holding, either 
temporarily, or permanently and_ has since 
continued in“ occupation of any of the lands 


* 
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_, „comprised in. such holding which, „ag pror _ decision, which-had been PET acted 
i 'prietor, her retained under his, own, Galtiva- Upon. for.. ‘about nine: years without SKpregs- 
_ tion, shall ‘have a right of occupancy. in guch -iag any view on the propriety of the decision 
oa at -A Tent five annas four’ pies .in- the, in. Madho, Bharthi. v: Barti Singh: (2). T would 
- rupee less . ‘than the. prevailing, rate. payable ` undoubtedly follow it.if I were. called: upon 
“by tenants at will, “for lands of-similar giy give a decision on‘the proyigions of section 


á -and with similar advantages. - Yt DE Act XT] - -1881 | Qr on: any. athe rep Act 
a “Sich persons are hereinafter called ‘@xpTO-- | containing exactly similar’ provisions. “Tt is 
= prictary ‘tenants.’ 5 É lL. Necesaary,.- however, to. point ont. that section. 


ahi “Any agreement, executed, whether. before. 41 of the Regulation’ contains y very important 
~ or “aftér the passing, of this Regulation by words, which were omitted- from: -gection- 7 
an’ ex-proprictary tenant to. pay. a higher rate of, Act- KI of 1881 s These words- are the 
„of rent than that prescribed Ls a aection, i a “gither temporarily or permanent- 
d shall be void.” A ” Sometime after the decision’ ‘of, Madho 
> The only question ‘for decisi cision; ig hag . the. Bent v: Barti: Singh: - (2), ‘the “present 
? defendant” & right. of Occupancy, as. prescribed ,.- |, Tenancy: Act was ;pagsed and-section’10 of. that 
| by the section i in the lands which, Were, before ~, “Act jexpressly-proyides: that ‘on: any trani fer 
“the mortgages and have since ‘been in his :. otherwise than bi ya igiit c or exchange between `- 
“own cultivation. ‘T think ‘he has. pnd t that: the. _ the co-sharers,. & > proprietor: ~ “ghall hays \a 
*, Courts below ¥ ‘were right. The cage | igi mportant , “right ‘of ocen pancy. ip his str. The Regulatio 
” Becanse- 8. ‘pont ry decision “will ia a think, like. many, other.. enactments: in «this country, 
“Gnsettle what as heretofore oa ‘considered. | -i8 not: very artistically drawn: ap; -but I think 
4 the’ law in Ajmere. . The’ plaintiff contends « the. intention > ofthe: Legislature ig: mado 
‘that ‘by the “dsufructuary. | mortgages the sufficiently- clear. apd thah it was intended ` 
' defendañt did’ not, lose or part, “with his to include ih-casé ofa -iusufructuary ‘mort- 
_ proprietary rights. either _, témporarily- or gage. 1. think {Et the- gection - in- legally Ve 
“permanently” within the (meaning, of the _ interpreted. to ‘inelnde: ‘the-case~of a usul 
CER on, ‘Very, much ‘the ‘game question came tnary mortgage; Wo. ought ‘to ‘interpret | a 
efore’ this Court i in the case of - Indar ijen and, L need. hardly “point” ont. that itl is yery- 


-yr 






We Naubat Stngh, qd) and i in the. cage, of Madho ~ pundesizable -that ‘phe. layon ; hig anestion 
~ Bharth? y v. Barti ‘Singh (2). The. ‘anestion , in, ghould bee different in-Åjmere to. what..if .is 
“these í cases "artose under the. provisions, of „in these “ provinces.;- A msufructuary mort- 
~ séotion’ ¢ 7 ‘of the’ old Rent Act, XII, of. 1881. “Bagor bya asufructuary mortgage places t the- 
a That section 74 i>’ as | follows: “Every person usufructuary mortgagee i in his: -shoes: ‘subject 
Ta iho Hereafter’ los 6 or “part, with his - of courge to his right of ‘redemption: During 
Š Aue rights in any mahal shall ; have | the- continuance of a mortgage.: the -usdfrac- 
3 3 ‘righ decupancy - in the lang, held: by. him -tuary. mortgagee- 18” entitled, to collect: ignd - 
“as sir in such’ mahal ab fhe date, of, “such lors -receive all the Trents and profits fost would, 
j or. _ parting,’ ab’ B., -Tent „Which § Shall “be. four ` but- for the "midrigage,. -þe * paid to the pro- 
* dinas in the rupee “Jêng” “than; the: prevailing . - priètor. 16 is ve ‘diffioalt to see how- (8 
“Hate: payable by- tenants at, will for land of ' proprietor making a “usufructuary mortgage 
gini i: ‘quality. with ‘similar \. | adya ntagés, ” “éould “temporarily” lose Or ' part with his. 
aay the case of Indar “Sen y Y.- Naubat ‘Singh: (1) ‘proprietary rights-if' he did ‘not ‘do, ao by a 
"three ‘Judges decided , That à a “peufroctuary. ` ‘usufructuary mortgage. I think’ it can hardly 
~ mortgagor ‘by, virtue ofi 8 usufructuary ` mort- -be érgued’ that ‘the ‘Legislatute “intended ` to 
“gage “Tost or ' parted- with his. proprietary ` tefer and to refer only’ toi & case of conditional i 
“rights.” “Tt'séems to me that from, the year -sale. Indeed it seems to me that a conditional 
“1885 up. “to ‘the ‘time of the ‘decision. of Madho sale differs very little,’ ‘if'at’all;- from a mort-_ 
Bharth tv: Bati” “Singh (2), the . decision; i in -gage.-The word ` ‘temporarily appearing in 
Š thé ¢ caso of Indar ` Sen v,- Naubat Singh. (1) the section shows : - that: ‘it? ywas-‘intended to 
-was accepted. . Strange to, BAY, ‘however, ithe include something more than.an. absolute and 
learned judgés i in the Cage: „of Madho Bharthi complete transfer of all proprietary - rights, 
v. Barti Singh’ (2) ‘overruled the, Mall Bench l Holditig as I do that we. are not, bound» by 
“a a AL 553.” a go af the “decision . in. ‘the ‘cage, of, ‘Madho Bharthi 
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(3) 16 4. 337" re | mS Vi : Bart ‘Singh @); I think, the decisions nof 
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< the Gonrts ‘below are ‘correct ° and ' ought to” the intérpretation ofa ptatute a8 “aro appli 
_-zbe: - confirmed: Ts would: answer both‘‘the ” “cable to the’ case’ before us. 

r amestions i in the ‘affirmative: © = Ve~ ; There’ can ‘be no doubt that under the law 

Karamat Husain: J.—Thiş is‘ a ` veference~" of British India, the orbit’ of - “‘usufractuary 

ender ‘gection 18 of the Ajmpre Court Regula- : mortgage” t does rot coindide with the ‘orbit of 


$05 


tion- No. T of 1877. The facts are ‘these :— 
The plaintiff gned for possession of “certain 
- land-morigaged.ta him under «two -registered, ' 
mortgages of an: gnomalous form ‘dated the 
15th January andthe 17th Jnne 1892, ‘and for ` 
ejectment ‘of t the defendant from “the same. 
. The defe dani contênged that ‘he was an ex- 
proprietary tenant-within the meaning of sec- ' 
tion 41 of the Ajmere! Land'and -Revenus Regu- 
dase No! :IL.of 1877, "and that he could’ not 


bee ejected: except as-.provided’“for ‘in that 
Regulation. -Qn behalf-af the ‘plaintiff ib was?’ 
arged that: the defendant“ was in Awrongfal a 






opsession and was not AD. ex:proprietary tenant. 
‘Phe Court: of first instance! ‘finding ‘that ‘the 
defendant’ was allowed to remain in possession 


. by the plaintiff; held, that “he could Hot" be’ F 


_ elated. On appeal ‘the:decree of the firstCourt 
was affirmed by the Gourt of ‘Appéal.” ' Both 
:Cpugts were. afppinion thabi ina ‘ugufructuary 


L ownership” but- covers only a portion of it. 

Ownership” in the languagé of the law is 
a convenientterm and denotes a multitude of 
proprietary rights which a person (the subject 
of right)’ may have ina thing (the object of 
< right) and is comprised in the ] Roman Law in 


‘eh Jus utendi, the Jus fruendi and tho Jus 


“abtitends. The term is a symbol for the largest 
aggregate of proprietary rights known to the 


‘aw which a person can ‘have in a thing. All 
other’ 


gregates of real rights including a 
usifructuary miortġgage ` are but portions of 
ownership and carved out of it. “Whatever 
‘the form of ‘the ‘mortgage, “it operates as a 


“transfer of ‘an interest i in the land which is 


given as security: But thé interest which 
passes to the’ mortgagee is not the ownership 


“ot dominium which notwithsianding the mort- 


gage ‘resides in' the mortgagor,” Ghose on 


j „Mortgages, ] p. 94, 3rd Fa.” 


| mortgage gll prapřietary rights temporarily ‘+ The above remarks of the learned author 
“ are baséd ‘on' the law laid down in Saadat Alt 
“nobis ‘therefare, governed by: : Madho Bharthi “Khan v. Phe Oollector of Barun (3); in the 


vy. Barft Singh (2), - bécanse the : words: “Tost > following terms :— 


"or parted with -propriatary rights'teripérarily ` 
or ‘permanently t were to he-found'-in- section 


“41, ‘Regulation I of 1877. while they did not “ 


exist in: ‘section ‘of Act XI of 1881, ‘which 
. was interpreted in Madho ene y. Barti 
Singh (2). -. ti 


. On: the ppolicstion of the plaintiff, the f 


following tyo 'amestjons are referred to us :— 


ý “(a) Whather the ) raspondent, Ganesh who, . 
‘executed ` A ‘usufructuary ` mort 5 “do Jin 
; "favour of the ‘appellant (applicant) and’ therein - 
yae make over possession of the mott- 
aged property te A Applicant, bat Aid got 
do go 52 ah ‘Be aid fi have. parted “with. pro- 
ae Sights within the meaning of | section 
Al of the ‘Ajmeré Land and. Royeriug” Regula- 
= A tion. II of 1877." Wi POR 


i, Whether taking sits consideration. the 
"facta of the case}. section: 41 of the Regulation - 
18 applicable to. the present 0890. i 

Before ‘dealing with the above nn 16 
is Necessary: to determine the orbit af ‘ ‘usufroe- 
tuary mortgage” ‘and to see if that 18 oo- “OX 
‘ tensive with’ the" “orbit of“ ‘ownership”. It is 


“also” neoesaary- to Bat: forth’ such canons of. 


“It is qaite clear that ander the mofussal law 
' of mortgages, the right of ownership. in the 
mortgaged property’ does not pass to the mort- 
‘gages, leaving only the equity of redemption 
‘in the ‘mortgagor }; the right of ownership to- 
`“ gether with’ ‘the right of redemption remain 
“with the mortgagor, and until the property be 
‘actually “foreclosed and the sale ‘become ebso- 
lute, the right of ownership does not pass. 
' This? docttine™ “holds ' equally applicable to 


> eonditional sales or usufructuary mortgages; 


_ it follows, that, the mortgageés i in the present 


: suit; ; who, whatever the nature ‘of the mortgage, 


‘were ‘in ‘possession, ‘We © ‘simply | usufructu- 


< -aties andi as such they. enjoy mo righé of owner- 


“hip; - ‘Buch being tha ` “CASS, ‘the registration 
of their names incorrectly’ as proprietors, or 
the entries of their names in the sale adver- 
tisenent as ‘such, when, in fact and admittedly, 
“they were no such ihing. cannot alter the 
nature of their rights, or convert a lower into 
8 higher title. Being as they are usufructu- 
‘aries; they should, with a view of saving their 


| right, have ‘paid ie: revenue and stayed the 


sale and they would thus have an. action 
(3) 8. D. B. (1858) 840. 
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against the actual. proprietors for money paid 
on their account to protect an interest of the 
payer in the property ; this they have failed 
to do, the ostate has consequently been gold, 
and standing as they do in the rank of usu- 
fructaaries and not of owners, they have no 
right, under section XXV, Regulation xí ‘of 


1822, ‘which gives the power to. proprietors — 


and to proprietors.alone to sue forthe reverse 
of the sale”. 

The following remarks. of Mahmood, J.,in 
Indar Sen v. Naubat Singh ‘(1) also in very 
distinct terms lay down that a usufroctnary 
mortgage isnot co-extensive with ownership 
bat comprises only some of its incidents:— 

“Before I can go into the question referred to 
the Full Bench it is necessary to consider the 
meaning of the words ‘proprietary rights’ in 
section 7 of the Rent Act (XII of 1881). I 
understand 'thesé words.to be’ equivalent to 
the term ‘ownership’ which is not merely a 
word of technical legal meaning, but which I 

‘hold must, according to the general canons 
of construction, be ‘interpreted in its broadest 
possible meaning in the absence of words to 
restrict such interpretation: In that light, 
the idea of full ownership corresponds to what 
“ in the Roman Law is termed ‘dominium’; or 
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to what inthe English Law is called the fee | 


simple estate’’.’ This hag been ‘defined by 
Austin i in the following manner :— 

‘The idea of absolute property is a right 
indefinite in point of user, unlimited in extent 
of duration and alienable by the actual owner 
from every successor who, i in default of alien- 
ation by him, might take the subject of it 
This appears to me to correspond: +6 themean- 


ing of-the term ‘proprietary rights’ as ised 
It is, as I take 


in section 7 of thé Rent Act. 
it, an elementary proposition of jurisprudence 


that dominium'is an aggregate of component 


t 
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before ,us because I. said, adopting another 
passage from Aùstin, that the full ownership ; 
being composed of . these rights ‘indefinite 
in point of user, unrestricted in, point of. 
disposition and unlimited in -point - of 
duration’, any alienation of. these- rights 
would be a mortgage, so long as the object of. 
the alienation wassecurity forthe payment of 
a debt in-money. I further said, quoting.. 
from another jurist, that any ‘one,or more of 
the subordinate elements of ownership, such 
as a right of possession or user, may. 
be granted ont while the residuary, right 
of ownership, called’ by the Romana nuda 
proprietas, remains. unimpaired. The elements 
of ‘the right which may thus be disposed f° 
other words, sahih mas be granted to on 
person over, an object of, which another con- 
tinues to be the owner—are. known. as jura tn 
vealiena:' Holland ondur. p: 144. Sach being 
my views as to the nature of., proprietorship, ~ 
I am unable .to hold, that. the. right | 
of the. usufructuary , mortgagee is 2 
right which can be called a transfer of 
proprietorship, and having regard- to, section 
58, of the Transfer. of Property. Act, and.- 
especially cl. (2) governing, the whole.section,: : 
and cl.(d) referring in particular to usnfrue-,! 
tuary mortgage, I cannot agree jn. holding. 
that the execution of ausufructuary, mortgage 
amounts, to a. transfer of the proprietary, 
right.” 

Apart from the thaopation! distinctions 
between the Juristic conceptions of usnufruo- 
tuary mortgage and of ownership,* if one 


‘closely examines the legal incidents of a 
' usufructuary mortgage, one irresistibly comes | 


rights, such as the right.of actual possession, ` 


the right of enjoying the usufruct of land, the 


power of gale, and so on. In my sadmient i in « 


the case of Gopal Pandey v. Parsotam Das (4), 
I explained what full ownership means, ‘and 
what its ‘incidents are and also what, the 
exact nature of occupancy right is in these 
Provinces. I- there said that a.person‘in full 
ownership can alienate any one or more of its 
component elements. The question’ before 
the Court in: that case related to simple 
mortgage -or hypothecation, ‘but. my’ argu- 
ment applies also “to ‘the’ case now 

(4) b. A. 12, o MI ir a rk 


to the conclusion that.what passes to.a mort- 
gagee with possession is not ownership but: 
some of its incidents. The mortgagor: by 


#A really satisfactory definition of a ‘right. thus wide,” 
yet necessarily limited in-several respects‘and con- 
ceivably limited in many more, has- perhaps’ never 
been suggested. It is diffioult to do more “than, 
to describe it, with” Austin, as 8 right ‘over a 
determinate thing, indefinite in point of ‘user, unreg. 
trioted in point of disposition, and unlimited in point | 
of duration’. Jurisprudence II, p. 477 ef. “LI, p. 2. 

Various attempts have been madé ‘to enumerate 4 
the attributes or powers of ‘an owner. He is said to 
have rights ‘utendi, Jruendy’ , ‘abutendr’, Jructus per- 
etpiendi’, ‘poasidendy’, ‘aheand)’, and ‘oindicandy’, 
But what has to be said with reference to the orbit, 
or contents, of the right * of ownership ` may be con. 
veniently arranged under’ three heads of popes son 
enjoyment, and disposition: ‘Holland, pP 200. -> 
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paying: “off: the- 'mórtgage ' debt may Bat involves’ ani’ TET transfer of ownership with 
an enq to’the right'whioh fhe! ‘mortgages: has a ‘gondition for its re-transfer upon, due pay- 
intthe' property: mortgaged. “His "right to mënt of the debt, but we are not dealing with 
hold ‘it, therefore?" is’ limited" in point of’ that’ law. T ao 


duration-and i is less than ownership, | one ‘Of So mich as to the obit” of us 
the: characteristics of which is to ‘be unhhited: mortgage.’ ` | ufructuary 
in pointof durations’ © “°° o^ oo Coming to the rules of the Interpretation 


iA mortgagor” may create any S of- of Statutes the ) following rules need 
suCCesSIVO mortgages’ ‘and if the’ ‘first morte mentioned eed only be 


, gage with possession be ‘supposed ' ‘to pass the G a) The words and phrases are medis in 
- fall ownership for á time; ‘subsequent mort! - -© their technical i meaning if they have 
gages ‘oould pass no’ raterest i in the property: “> ‘ acquired c one. 
mortgag: ; while, according tothe notion of (by If there'is nothing to modify, nothin 
mort in ‘India, subsequent mérigagees- Y $7." to, ‘alter, nothing to qualify ine 
undopbtedly haye‘an interest ‘in‘the property. ` ee language which the statute contains 

-~ mortgaged. ! fe et É eae ae oe "it must be construed i in the ordina i 
: esequity of: redeni ptión is" a inasi A K ‘and natural meaning of the w ‘ds 
legst doubt W real inter6st i in thefgropė arty “and sentences, Or 

ortgiged which; together! with’ the rights- (0) When ‘the wordg admit of bat one 
which a ‘usufructuary~ mortgagee Tias, eoni |. | "meaning, a Court is not at libert 
stitutes’ ownership? 866 ‘remarks’ of Stanley, ee E to speculate on the intention of the 
C.J! intRamshankar'y.Ganesh ‘Prasad : (5). ‘Legislature: and to ‘construe th | 
Such being the case, to'say that ‘a’ usufruo- | eee „according to its own notion of wha 
tuary morigageée'ié-tempdratily:the owner of o oen “ought . to have been the enactment.. 
the property is inborrect. s: husa erya om g 


vA mõrtgagórimay' goll- ó ór” take: 6 ‘gift’ of. tite. in the foot-note the extract from 

tis: property ‘mortgaged’ and liad ‘fe not’ beer ¢ pil WAN a the ADONE canons 
“the owner òf that’property the law could mot” wrana Aa ah 7 az 

have allowed - hiinttoudot go." Thy therefore; as possible, to regard the mortgagor as the owner of 

follows ` that“ -the interest in“ Bpevifio| ‘init the property (a). Lord Mansfield’ was unsuccessful in’ 

< movable>property "which passes ina “mort<! | silompling to pan Courts of Common Law’ to 

gage: “with possession isnot the fall ownership ` e view (bn ery a 

ta ye A NA ANG ANANG 

fora time. It comprises only € some a the (mn vinum ‘radium, ox Welsh mortgage, the oreditor 

incidents of ownership. z ; repays himbelf out of ‘the profits of the property 


“Under: thie. ‘English’ law; f: a hortasge" whith- then? ‘rovertato the debtor,” BL 2 Comm. , 167, 
: ' but ‘ade’ “Fiaher;- Mortgages, §: 518. In mortuum’ 
+The objects: aimed., at iby. a law of; pledge are, | , vadsum if the debt be, not paid, bythe time fixed, the 
on. the one. hand, „to give. the creditor a,.sequr-,- “property, becomes abeolute in the mortgagees, except 
ity onthe” ‘valine of ‘which “he "can rely, which he ` that, by ri interv tion “of, ‘the’. Conrt of Ohancery 
- cantreadily * tarn: “into :-monêy, ‘and! ‘which ‘he the “inorfgagori ig still allowed during! a further period 


? 








can follow:evensin “the hands of- third parties; “Om - ans equity of redemption.’ ae Na 

the other „hand, to leave the enjoyment-of thé thing. + Œ) Bee. Katon. v, "Jasa, Dong. 455, Holling, Dp. 
in ‘the meantime to its owner, and to give him every rag aga EH $ soray Tariy; 

facili far dis-enoumbering it when the debt, for 
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. whibh it-ib As geol shall have been paid. a... t“ Ib semis ‘to be inferred by Bème ` of the Judges 
Tho mi heb by. ‘which, these objects, can ,, best, be., ' in: the. Full: Bench! casetto which? we have referred, 
ao cours. in, eh, jie are tt P at when ‘a sare sere possession to -the 


older Tien, Pa bad is, ‘the Satoh. wadah a A aa “falling within clanse O of section 63 
such ‘is the English ‘mortgage, of land or goods, -ab of Act'No, FV’of 1882, but in oar opinion it certainly 
~ the Present, day, except, in- so far, ag „its theory. has, ; ' cannot be-correct. in the case of atusufractuary mort- - 
been modified by the determination ‘of; the Conrt. of ,., gagerfalling within clause, (d) of section 58.” Madho - 
`- Oksncory aad of -the Legialsture'to continue, as long | -Bharthi ¥. Barti Singh, 16 A. 887, p. BL pi a 


(5) 20 A. B85; 4 Aol J. 378; R: Ye N. (1907) 97; §His Lordahip gave an extract from Taswa on 
2 N. L- T. 248. the Interpretation of Statutes, 4th Ed, pp. 2—8. 
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, The above. canons set forth i in. Maxwell are 
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"Hob peculiag “to ‘English Law.. Being the 
outcome | bf common” ‘gense, and judipta re 
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ex- 
‘perience, ‘of ages, “they. are ‘applicable 55. ndina 


“ard to ‘any other. country j in which ‘the sta 
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oe a a Hi 
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following sections of. the Indian Succession 
‘Ac b of 1865, it ‘must “nevertheless ‘be held bo 
exclude vihe 'er6cntbr “of “Hindu Will, becange 
it appears ‘aliunde that, ‘th o Leg’ gislature 
80 intended, “ib; Iti is ‘conceivable’ thak the 


k | 
Ta i ate 


‘tute law- and ‘its Jadicial interpretation. have - Legislature, whilst . enacting one “clause in 


reached ` an a preciable stage of ‘evolution: 
Some. ‘of them ‘have already’ beén: adopted: by 
the “Privy. Council | and’ the ‘Tndian High - 
-Courts. 

To Mohesh Chandar Y; “Magnio Orinda (6), 

_ the learned Judges remark: — “Te is not for us, 
1: think, | nor ‘for the Court, below to speculate 
ag as the Judge has done, i upon “what | was in the 
ling of ‘Legislature when 16, passed Act VIIL 

- ‘of "1859." * ‘We must . “be. “bound ‘by’ the 

. words of the Act judicially. construed. pee 

In Balkaran, Rai v: Govind 


an “Bags, €. J 15 reparted to, have said:— : 


‘A prachics which i ig in coptrayention of 
a the: Jaw, eyen if such i practice be the practice 
"+. OF A, "High Court carinot ’ make” lawful that 
which’ is unlawful; nor’ can, á practice- of a 
Court’ jastify a Opurt. in putting” upon an 


‘Act’ of the the: Legislature | a (constraction which. 
is- t Tu trary to the alaih, Wording of the Act.” 


In Kadir | Bakhsh A paan Prasad (D), 
‘Bigs „6. Ju, is reported to "hiye eee Š 


” 


AS TE” appears” to me, that when 
Gourt hen, to” puha construction on 
statute, hether a the Imperial Parliament 


or atthe Deis ative Connoil of, India it is. 
the” statute plone KA the Court. ig en- . 
2 ‘titled fo | look. ee | ee 
C C hg learged’ hint deine Hath 


gn, rA: 
BREE a Gat, © 
LS it is within -One's ambilen oh “kah par: 


ties to l gislation’ sometime fa a 


~. themselvés’i in he atat tate 89 80 29 to. eon 

5 the interition they, hadi in passing, tho, S Ha 

i : and thats nbieguené `  Jegisl lation is nec osa 
sary in order, by: an ‘amendment òf tho Origi- 


ef Jug ties 


~~ 


OR 


neces- 


nal ‘statute,-to  BXRFEBS ip | statute langan; the 
meaning o 9 Legislature, % pp. 149-50. 

Th thi e. Ng dksaiikràtor. General of ‘Bengal. y. 

Prem w Lal “Vulliok” 9), their Lordships of the. 

. -Judicial Jommitteg Sayi a 

i tained that although. ‘the Tanguage of | the 

i laug 18 framed, in such general ‘terms | B8 “to 

7 exclude every’; “executor,” “who has ‘obtained 4 à 


rrant of: ‘proba under the ths and tk 

ih (6) ‘18 WR.’ eek : a NA $ 
199." TEY 
(ads ee es ah ae 


v4 + cr ght ey 


Nath Tewari (7 yo 


“Bul. it wis main- 


plain terms, might’ introducé into. ‘the ” game 


He se wee 


status other enactments which to some. extent ` 


quelify or p neutralise ‘ite effect. Ba a posi- 
tive endotment ï in @ ” Statite of, 1874. ‘cannot j 


be “qualified ¢ or neutralised bys indigationa ‘of 
intention g gathered from previous, ‘legislation | : 


Ames ee my 


upon the same ‘gubj act; Y p.- 797.” a ae a 
» In Nórindra Nat ; Sirear ~ v. Kamat, Basiri 

Dasi (10), the , judgement, -of | seg dicial 
Committee of" “thé, Privy; Coungil o | 


Myr 8 


interpreting., 
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vat ive FP VAN 
[hé Sub hordinate, ‘Judge re ad to | poveral, žbe 
lite d “cited | a number of a duthori Thee to ie 
that, aodordifig tto the law abill in force” jn Kngland 

and’ "according ' for thers: lays samia atenga: in -Indja 
"before the-date-of, , Shocesgion ae atpty, 


‘gift, oh as t ained. WE 





1 Te r kA 


oa that, contained, in ‘Bah th LAGS, Bhp 

_ would’ have’ effect,’ in’ the event ‘of “the. firat er - 
dying -sonless, “ab any’ tim’. ‘Then turning ` tor fhe 
Aot ha held with gomo- hesifationsthat itiwaa not the 
an ie a the eee “to alter the Jay nin 
India ` f law of England. he 
Tearn are sages i of the High | Court òn apical reversed 


the desision’ of the’ ‘Subordinate Judge. They held ‘that | i 


the ‘Act-of 1885: had altered theslay-apd thg gocord. 
ing to section 111 ofthe -Àot:88 explained | Y; illus: 
tration (b) the original gift to “the three’ Bang in 
équal “shares “became inde! easible ‘on e NG g 
death. 1; 2. . gt = Sage ` es af, 
Ib ig “hardly necessary. for their Lgrdships to do 
i more, than express, their „concurrence with | the judg. 4 
ment of. the High Court. "But they think it may ‘be 
useful to refer to some “observations ip’ recent cage 
before the House of Lords -asto thes proper. mode 
of., dealing | with ên. “Act a intended. to c codify 
; a’ particular branch of “the law. ‘T think; ` 
said Lord Herschell in the’ Bank: of Ragland. y.- 
Vagliano (a)‘the proper course ig in the first instance to ` 
examine the language’ of the ‘Statute and to ask what 
is ita natural meaning uninfluenced by any consider- 
ations -derived from the previous--state of the law | 
and not to ‘start. with enquiring ‘how the -law -pre- 
viously stood, and: then assuming that ib, was-pros — 
bably intended to leave: it--unaltered, to see if the 


Pi 


Ae f 


words- of the'enactment` will bear: an: interpretation Ti 


in confirmity with this view. If-a-Statute, intended 
“to embody’ in’ a Code ‘a-partioular branch of the 
law, is to be treated. in this-fashion,'it appears .to 
me that its utility: will! be:-almost entirely des-. 
troyed, 'and-the very. object with: which, it was en- 
acted will be-frastrated.t . The purpose of :such: & 

statute surely was that: ‘on any: . point specifically. es 


pe tLe 
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"NEMI OHAND v, GANESH. 
4 Turning’ to séction, 7 of tha’ Rent ARTT of ~ 


cn 


1881), Thaye 3 no hesitation’ in saying that , 


With. referencë to. the notion of mortgage in 
British | “India, and the meaning of the words 
“proprietary interests i insection 7 the in 
terpretation put upon. that section i in Madho. 
Bharthi v. Barti Singh (2) was the correct’ i int 


terpretation and that ‘the Fall Bench case of © 


Indar Sen v. Naubat ‘Singh (1) was tightly 
ove tuled, “The majority of the J ndges who 
- dedided Tridar Sen'ecase(1) w were, it would ger, 
influéacéd by’ +h o English notion of mortgage. 
The fact, that sinos, the date, of the ruling in 
Madho Bharthi v. Barti Singh (2) the trend of 
.the éaso-law i ih “this Court: his beén | that, may 
conypletély vindiéate ` ‘the corres iness ‘of the 
ruling (see Brijmohan Das. et (11); Babu 
DH? Rank Kali (13) Sib ‘Tal Singh e Stukhided 
Singh “1 8)add’ Bhika y. v. Omra a GA). “The 


7 facts that the con&truction placed ‘npon:séction. 


7 in Madho ‘Bharths (2), frustrates the object 
with ‘which’ that sdotion | waa’ énacted ought 
- nob, to weigh with, a, Court, ‘for. ‘according to 
_ the ‘rules of- interpretation it. has.to look.to 
the’-plain ‘and natural meaning’ -of the words 
smployed ‘ahd “is not to bé‘influené sd by ‘the 
consideration that. the: interpretation ‘frustrat- 
éd the obj ct. “with: - which the: ‘Legislature 
framed section T: v 
‘I now pass on to section 41; “Thè portion 
of. that | section. .of o Ajinere Land aid 
Retéaue RegilationsIl ‘Of. 1877, which we have 
to’ construe, runs ag ‘follows: — 


_ “Any dan 
foré or after tie é passing of this ‘Hegulation, 
loàt or parted with his proprietary rights in 
any. ‘holding either têrrporèrily | or permanently 
and has sifics,  cdntitiued in otbiipation 
of any bf thé léiid - comprised : ‘in- such 


holding, ' which ~as res he retained 
‘a neve TBR ey 


A. Land 
tia) BA Lah d.a aha bai abi. 


i 


a So ae oR ps i a. 
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- with by it, the law shouldbe WAN by. inter: 


preting the language’ used, instead of,. as before, 
roaming over, 8 vast number. of authorities i in order 
to’ discover what: the: law” was, . extracting: it. by a 
minute oritisdhéxatnifiation öf the prior decisioha 
The learned Jddgés of the High-Oortt, have. an 
the line ‘which was: approved in.the House, of Lords. 
The Subordinate. Judge followed exactly the opposite 


course. : His „Ja 
ing ‘aa tenedroh; is g- good èismple” oê the. - practice 
-whioh Lord -Herschell condemns and the, mischief 
which the Succession Act, 1865, Booms designed, to - 
` prevent. 2 
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who: “may have, ‘Whethar be; | 


. - nearest “approach to | 


dyfaent-with mich display of learn. ` 
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“ander Kis” own "cultivation shall have & right 
of. gêcupanoy in such lands” ..............,The 
language employed i in this section differs from 
that of section 7 of thé Rent Act i in several 
‘Fespeote with two of which I's ain concerned: — 
(a) ‘The clause either temporarily, or 
e Tora is ‘inserted in section 
41 of the Regulation but not in 

4 section 7 of the Rent Act. 
l (b) Under section 7 of the Rent Act 
eA ee the loss of or parting with the pro- 
<o 8". "prietary rights is the only event 
Which creates the ex-proprietary 
“ “tenancy while under’ the Regulation 
' the genésis of the tenancy depends 
Japon’ two évents. The one is the 
oo loss’ ‘of or the parting with ` proprie- 
C tary rights and the other, is the 
_ , coritinuance in |” gecupation of any of 
oy “the. lands compriééd iri” the hold- 
ee ing’ . Accorditg’ to section 7 of the 
"at > Redt Act ‘the law, t On a transfer of 
| ' pröpriètàfy, rights, at once creates 
i A an expropriètàry, tenancy; while 
‘+  andeér section 41 of the Ajmere Land 
"and Revenue Regulation (TL of 1877) 
` i confers a power upon the owner 
ae ‘of the ‘Holding to Greate it by con- 
eee ie iduying i in secupation of his khud 

> CST asht inthe bolding. 

= D ering | the natire Be a ubufruc nary 
mottgage ` in British In dia, I Sm of opinion 
that “the term tefiporarily” in Section 41 
“does not juatify the inference that a usitfruc- 
tuary mortgage passes ; the full ownership for 
a tims and thus creates ah expropristary ten- 
ancy. [have already shown n T in arcs 
debudry tho Tige a 
ownership teitpotarily’ does n 
“What, tikes place is è téiiporary 5 rania ‘of 
‘some of thë incidents of KA -I very 
Tnüch doubt if & temporu}y trahafor | of full 
HONG. oionerêhah | in ‘the, trie pee ‘of the è enpression 15 
khoi -t0 the law of ‘British India. The 
it is the estate “of a 
Hindi widow. whose husband ~ was not a 


l member of & joint family. e 


The argument, that such a ` construction 
-défenbs tbe ” intention ` of the Legislature 


| goès against the most éelénientary rules of 


interpretation.. “A Court has to lobk to the 
plain and’ natural meanings of the words 
employed. If the Legislature does. not 
express its intention in clear terms; ib, 
and not the Court, is- responéible -for the 
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defeat.,. The argument, ‘that „clause. 2 - in 
section 10 of the Agra-Tenancy Act (II of 
1901) that “A usufructuary mortgage hall 
be deemed to be,a transfer within the mean- 
ing of this section”, shows the intention of 
the Legislature and that in construing section 
44, of the Ajmere Regulation, effect to that 
intention should be ‘given,,,has’no -force in 
the face of the. rules of interpretation. ‘The 
argument, that in Ajmere the law has always 
been understood to be that a usufructuary 
mortgage, creates an ex-proprietary -ténancy 
is not sound. In interpreting- a statute a 
Court must not be swayed by what was under- 
stood to be the law iwa patricular locality. or 
' by a section of a ‘community. I'am of opinion 


‘that by.ausufructuary mortgage of his-holding: 
its owner does not become an: ex-proprietary- 
tenant. under section, 41 of. the. Ajmere Land- 


and Revenue. Regulation (Tlof. 1877). This is 
not all. A close examination of the language 
of section 4] of the Regulation shows.. that 
an ex-proprietary tenancy does, not , come 
into existence by a' mere parting with. the 


holding. In addition,to the transfer the. 


aged must also continue. in occupation; of 
is khud kasht.in the holding. It thus follows 
that if an owner when he.transfers this .pro- 


prietary rights covenants. to make over > his,. 


“khud kasht to the transferee and does not con- 
tinue i in occupation thereof, no ex-proprietary 
tenancy in, his favour j is eae ‘The «words 
“continued in occupation”. in section. 41 of 
the AjmerRegulation, I take it, mean lawfully 
continued i in occupation and, therefore, if the 
transferor i in spite of a covenant to pot: the 
transferee in “possession of his: khud kasht 
contizines to. hold on his, khud kasht,.he cannot 
be deemed, to, continue ‚în possession within 
the meaning of. ‘section 4l. Stas ae eas i 
The creation of an, ex-proprietary tenancy 


under section 41 ,of the Ajmere Regulation. 


thus depends upon the terms of the deed.of 
transfer... If , ‘the transferor covenants 
that he will. surrender his khud kasht,` no 
ex- -proprietary tenancy ,: comes into ‘being. 
If hè stipulates that-he will retain posses- 
sion of his khud. kasht an ex-proprietary 
tenancy . ig created in-hig favour. For the 
above reasons my answer to the, two questions 
referred to us is as follows : :— 
- (a). An owner,-of a holding: who has 
T made a usufrnotuary mortgage 
arc at of his holding has -not thereby 
dost or parted with his proprietary 
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rights either temporarily or per- 
-, manently:-and has not,ic therefore, 
become an ex-proprietary tenant 
. of his khud kasht in the holding. 
Taking into consideration the fact 
that the mortgagor in the mortgage 
deed promised to make over posses- 
sion of the mortgaged property to 
the mortgagee which property pre- 
sumably included his khud kasht, 
section 41‘of'the Ajmere Land and 
Revenue Regulation, (II ‘of - 1877) 
has no application to the Rete of 
` -the case referred to us. 
Br THE COURT. —The decisions of the ‘Courts 
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khak ed and a “memorandum thereof, a 
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,MADRAS, HIGH, COURT, . 
Seconp-Civit Appeat No. 1036 or 1906. - 
October -12,.1909:-. > ske 


Present: —Mr. Justice Munro ‘and Mr. Justia” 


“Abdur Rahim. Na ; 
- DAMARA/ KUMARA ‘THIMMIA +a» 
NAYAMNI B/.HADUR ‘VARU—Prainries 
——ApPsiLANt 
cereus’! 
PULLANMA: NAIDU AND OTHERS — “| 


DEFENDANT8—RESPONDENTS: : 
. Lease deed—Remission for excess or failure Of rains— 
What tt means. F ; 
A. provision in a lease deed for remission fis ex- 
cess or failure of rain doeg not entitle the lessee to 
remission in ‘middling’ years. Abnormal ` seasons 
alon are contemplated. 


Second appeal against the fees "of a 
Subordinate Judge’s Court of North Arcot-in 
Appeal Suit No. 40 of 1905, presented against 
the decree of the District Munsif = .Ohittore 
in Original Suit No. of 1903. - ie oar 

- Mr. L. A; Gon ndang Nana diyan, for - the. 
NG pelak < : i 

Judg ment.—The Subordinate Tadge 
finds that the season-was “ middling ” one and 
that the defendants ‘are entitled to partial 
remission. Exhibit “A, however, makes no 
provision. for. remission in “ middling years,” 
but only. for remission iw cage’ of’ excess ‘or 
failure of rains, and clearly. abnormal seasons: 
were alone ‘contemplated. "We modify the’ 


r 


Vol: F) 


MUTHAYYA PILLAI V. VELUSAMT, 


decree of the. Subordinate:dudge by -restoring 

_the,decree of the District: Munsif with costs in 
this and the -lower..appellate-Oourt. 

; A re E -Decree modified. 

TORRET ie Sy Res 
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Yama a 


— i i a, 
beatae fave F Jart PE af aT ya aj 
Yon KENA da, KN (8.0.7 ME, L T895. Mowe, 
| MADRAS. ‘HIGH. GOURT: 
"Cin Appear, No, 57. a7 1900. ; 
apt ¢Qetober,, 21,-1909...,, 
bee :— Mr, “Justice Munro and Mr. Justice 
“3 anaf Abdur Rahim. i 
MUT YYA PILLAT—-PLAINTIFE— 
NY. Erg er A ai Hke Eog, ta 


, Versus i aE Ne sae as ne : 
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po i, 
-had received ‘at; a ¢ pit place on the-day” the note, 
th "boon ees and called” pe 


decreed:, 

Appeal sagah bit: ae of- the District 
Court of Madura, in Small Cause,- Suit No. 1 of 
1908 [Smal] Cause, Suit No. 1773 of 1908 on’ 
the file of the Subordinate Judge’ s Court of. 
«Madura (West) |. 

“Méssra. T. "Bahjacharidi": and T: “Natesa 
At, for the’ Appellant: Ans 

8. “Swaminathan, for the Tanon dani. as 
Judgments The: ‘git «was on: 8 


promissary-note alleged fo have “been executed . 


_by:-the jdefendant: | "Phe “defendant, denied 
‘execution and: contended,’ ‘that òn the date -of. 
the note he was not ét'Sholavandan ‘where the 
note ig ‘said; to hayet ‘béen:jexecuted. ‘The 
plaintiff. and two attesting. witnesses swore ‘to 
thdexeoatiotivof: the-note- by tha‘ -deféndant 
andto: “thei passing’ of.” _considerafion; - and: 
nothing was ‘brought-ont in:crosé-ekamination 
sufficient , to ;sthtow)° suspicion “yapon ` their 
evidence. , ‘It is said that, one ofthe attesting, 


witnegess did notapPear. when.summoned to’ 
dppear:in the: District:Ocurts:: The- witnesses 


have alièady béen cross-examined `-and dis-', 
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charged in. the Sub-Court and nothing advers 
to the trath of his» testimony can bé inferred 
merely’ because:he failed to- attend | ‘for fresh 
Cross- examination. There’ may have been 
quite innocent reasons-for his non-appearance 
and’ if his‘attendance was thought very neces- 
sary a warrant could have been’ issued; nor 
do wethink -that the fact that one of ‘the 


- attesting witnesses on one ‘occasion gave eyvi- 


dence for the other shows that there is neces- 
sarily any such connection between them as to 
make them join together tó give false evidence 
in the plaintiff’s:favour. On. this evidence, 
unless satisfactorily rebutted, the plaintiff is 
entitled'to:adecree..-The main defence is 
alibi... The:defendant says in his evidence he 


left Madura on'thé 10th May /1907- and did 


not-return'till the aftérnoon'-of the 14th a 
statement. which differs from what he said in 
his. written statement where he alleged that he 
was absent-till the afternoon of the 18th. He 


‘says he went to Mantapam ‘in order to play 
-football forthe:Pamban team and that the 
_ match took place on the lith, ‘12th and 13th 


May. ' Tn support’ of this story the post cards 
Bxhibits Land If have been filed. Exhibit I 
js a post card dated 11th May and bearing the 
Mandapam post mark of the 12th May. It is 
addressed to'tthe defendant’ as a traveller 
_ Staying'at the Mandapam Choultry, and the 
defendant's 3rd witness ‘the Brahmin cook at 
` the Choultry was examined to show ` that the 
postman gave Exhibit I to'him “and that he 
handed it over to the-defendant. Now it 


“appears-froni this “witdebs's evidence that the 


defendant was'in the habit” of: going to thé 
Choultry: andithat: letters! were addressed to 
him: there and ‘received by'the witness. It is 
‘thus quite: possible that-the “witness at various 
times handed letters to the: defendant, but the 


-question is whether hé-handed Exhibit T on 


the: t2th May, and “it ‘as there the evidence 
failb:.»iThe' ‘witness twas" clearly” unable to 
distinguish Exhibit’h, for he'mistook Exhibit 


“TI for it, and wè do mot think ‘itty reliance can 


be: ‘placed: upon ‘his evidence as supporting. the 
altbi-set up. The defendant's 2nd witness is 
the writer ‘of Exhibit-I.' He says-the defen-, 
dant told him he was. going to Pamban the 
day: before he wrote Exhibit 1 and that he 
asked him to bring some dried fish. This 
being so there: was absolutély'no’ necessity for 
the defendant's 2nd witness to write Exhibit 
I and‘itis curious how Exhibit: 11, purports 


to'be the: reply written by the’ defendant on 
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. receipt of Exhibit T. Tt is dated, Mandapam, | - 


12th May, but begins." Yoarlótter wasregeived. 
on the evening of, the 12th instant,” ' whigh” is” 


curious if the defendant + Was really writing on’ `. 


the 12th. Exhibit If, did not: reach - “Madura”, 
till the idih: “May ak the, post mark - shows. 
We think that very grave. suspicion attaches: 
to Exhibits I & i and that, if they cime into 
exigtence, on the dates they Bear, there is good” 
reason for thinking they were brought into 
existence with.a view fo a future denial of the 
guit note. - Thedefendant’s 5th and 6th wit- 


say the defendant played a‘football match at - 


r 


t 
a 


».- 


Pamban in-May 1907, but no reliance can be 
_ Placed. upon tHéir evidence as to the exact 
“date. - Unidite jmpdrtarica has. been attached’ 
by the District- -Judge to the övidënce. of the 
defendant's 4th. witnéss-whd spéaks of certain 
conversations , with the plaintiff regarding. 
‘which, fli plaintiff 5 was lot quéstioned, da he’ 
certainly should have beer: AS ti the suit ‘nota: 
iise f wò, Bio no. reason för ddhděinning it as 
8 forgery. on fiiy grdtind connected w ì hand- 
Writing. - Exhibits II and VI are bient to. 
show that the defendant has A very’ consider-. 
Able mastery, of thé poh -add is accustomed. 
to. write ir. diffèrent atylés. As to Exhibits B- 
and. C series we are not satisfied; * they ` arè: 
forgeries and it. is -difflchlt to understand. 
why they, shold ‘have been fofg&d. We do 

not attach intportance to the fact, if fact it. 
is; that the, amount dué td Katidaswainy 
„Bervai was “leas thah the dmodnt méutioned in 
"Exhibit “A. The plaintiff was not concérned 
to ascertain, thè exact dmotiht ‘doe ‘and ‘thay 
have taken the: -defendaht’s ‘word for it. . We 
réverse the: “decréé gf tlie, Distiict Judge 
pnd give the- pliintiff a déecres for. the amount 
“claimed with interest at .12:per cent. per 
annum, on the. -prinicipal of Ré. 313 fror the 
„date, of suit till this date ‘add with intrest at 
6 per; cent. pst arinum on:the Hepregite. fron 
this dita till pani with oe sirens heute, 


NG + ioe ae 
< 


: ; Decree reversed, ` 


OASES. 


--natvon-in-chief—Death before cross-exami 


.to be noted upon. - 


‘orogs-examine him; ‘but -no commie 


“ pro-note sued of,. except: this - 


think: it clear 


- 


aso 


tir y z: i 


(a. 0. 7 M: L. T. 41.) aa. 


a 


oe MADRAS HIGH COURT. 
 “Citturnat Revision No. 725 or 1908.. 
_' ° . Decsémber 8, 1909: 
< Present: :—Sir-Ralph Dendin, J nudge, 
r Mr. Jastice Abdur Rahim.- ` 
ROSI alias HAGI ano ANOTHER— DEFENDANTS 
—— PETITIONERS i 
: > Ot aereus ` ' 
YADALA: ‘PILDAMMA ano angin — 


PLAINTIËFS— RESPONDENTE. 
-~ Evidence - Act '(I of 1872), 8. 33—With 


- 









missibility ` of s evidence, 

The plaintiff was oxdmined-ini-chief But dick 

his cross-examination, It'was contended tha 
evidence was inadmissible: 

Held, that without going so far as to hold tha it is 

. inadiiisible, ib is clear that the principle underlying 

óf the  Indida Evidence | Aste. pointe to kho / 

AANE that dich ak oaght- hot ordinari 


Petition under £ section 25 of Aot IX. of \" 
1887; praying thé High Odurt, to revise the: a 


--jüägihent and déarée : of the ‘Court of the’ - 


District Mubbif of Nellgre, dated the 7th day ; 
of “Mas. 1908, inl Sumali Cause. Suit No. 2872.. 
of 1907... >. 
Mr. TB Rathdchata Role, for. thé Beti.” 
tidher’. 3 
- Mr; Ke Ramachanidran, for the Bessond, 


ants. Reg oe 


er) udsinente: “Thy piini Fai - ‘OX’ 


+f a ii pet gh. 
aninéd-ih-chiet, ~The crosé-dxdmination Was, 


not finished o the case was ya 
and he en sick and became unal ile: ` appear . 
again or oross-exatnination. There s was an - 
application, «for the issue of a commission ‘to, 
ión waè- ? 
isgued and the > plaintiff died Bafo lore. the ‘next 
hearing. There - ‘is, no other: 2 pvidence on 
` record on the plaintiff’s - -Bide to. “prove. the- 
incomplete 
examination of plaintiff. my 15.” contended 
before, 6, uathat snch eyidenceis wholly. inadmis- 
gible pnd that t the: plai ntiff’s g gnit- must, therë- 
fore, be missed.” rithou nf Bin BO T aa 
to hold that- it, is altoget er inadinissible ` 
for any purpose; because. the, EE, 
tion was a compi eted . to which: Bea 
Wigmore’s HKyidence,’ “Vol. = 7: 1749), 
aad . the, princip delving 
section 88, of the Indian. kiden. 
points, to fhe conclusion ne much svi lence 
ought not, ordi „to upon 
Boisagomof v. The: Nahapict his oo Tid. ay. 


“1)5.0. WN, cest sy a, 


Fs 
4 x -= 
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But in the- | present case it may be 
that other-evidence is available to: prove the. 
plaintiff’s case as there are attesting wila 
- to the pro-note. 

We will, therefore, set aside the A of 
the- District Munsif and remand the suit for a 
fresh disposal according to law. Further 
evidence on both sides-may be. admitted. 
The costs in this me will abide the result. 

Dec ge set aside. 





oom Nah 


Ve (s. ©. TM. L. T. 42) 
l MADRAS HIGH COURT. `.. 
conn CIVIL Appear No. 210 or 1906. - 
. September 28, 1909. > 
/ Present:—-Sir Ralph- ‘Benéon, Ofg. ` 
Chief J ustice and Mr. Justice Sankaran Nair. 
-POZHATH MANNOTH GOVINDAN 
i hac os ea 
. versus 
PATTACHAMARTH MAN AKKAL : 
J EDAVEDAN NAMBOODRI AND ANOTHEL ~ 


—]) EY ON DANTS——RESPONDENTS. 

Sies of .action—Order of ex-communication passed 
in Cochin Bag beha of order within British 
terrifory. 

The first defendant, a resident within the State of 
Cochin, under the orders of the Maharaja of Coohiti 
_ held an enquiry in the Cochin State into the conduct’ 

ofa Brahmin woman who was charged with adultery 
and as a result of, the same certain persons were put. 
out of caste one of whom was the plaintiff? This was 
communicated by thé second defendant the Kariestan 
of the Tiparayar Devasom, who though a native of 
Oochin State, resided within the District Munsif’s 
jurisdiction and who handed it over to the Pattamali 
to prohibit such persons entéring the Devasom. The 
office of the Devasom was in the Cochin State where 
the notice was published : The plaintif: alleged the 
publication as cause of action: ° 

Held, that.the real cause of action is the 
delivery of the order -of ex-comniuiication to the 
Pattamali and the suit, therefore, must be tried with 
regard to the second defendant. 

Second appeal against the decree of the 
District Court of South Malabar in ‘Appeal 
Suit No. 483-of 1905, presented against the 
decree of the Court oF the District Munsif of 
Chowghatin Original Suit No. 319 of 1904. 

Mr. K. P. M. Menon, for the Appellant. 

P. R.. Sundara Atyar, ‘for the peepee 
en 

3 udg ment.—The only aesti is 
whether the. District, Munsif had jurisdiction’ 
to try the suit. The lst defendant under the 


orders of the Maharajah of Cochin held an . 
enquiry into the conduct of a Brahmin-woman ` 


-who was: charged with ;.adultery, Ha 


- -~ 


|" adultery. out of caste. 


announced the result to the Maharajah 
who put the persons found to have committed 
The lst defendant is 
a native of the Oochin State and the pro- 
ceedings also were held in that State. He 
does not reside within the jurisdiction of the 
District- Munsif’s Court and the cause of 
action also did not arise within it. He denied 
the jurisdiction and there was no waiver of 
his right or submission to jurisdiction. 

The 2nd defendant though a native of the 
Cochin State, resides within the jurisdiction 
and it was argued by the appollant’s counsel 
that. the Court has, therefore, jurisdiction 
over him. Mr. Sundara Tyer did not seriously 
dispute this proposition, but he chiefly relied 


- upon the fact that the plaint alleges publication 


of the defdmatory statements at Triparayar 


_ while the finding is that the publication was 


‘within the Oochin State. 
~ The 2nd defendant is the Kariestan of the 


Triparayar Devasom which is in British Mala- 


bar and.owns properties also in British Mala- 
bar. “The Devasom office is in the Cochin 
State. He delivered the proceedings to his 
subordinate, the Pattamali, sothat he might 
prohibit the persons naméd therein, one of 
them -bing the plaintiff, from entering the 
temple on the alleged ground of. his adultery 
with the woman and consequent ex-communi- 
cation. The real publication proved, therefore, 
was in the Devasom office and not the Deva- 
80m or temple itself. The plaint, therefore, 
inalleging that the publication was in the 


4 temple did not put forward the real cause 


of action. Both the lower Courts, however, 
dismissed the suit not on that ground but on 
the ground that as the cause of action arose 
in the Cochin State, the British Courts had 
no jurisdiction though the 2nd defendant has 
been a resident in British Territory for the 
Tast seven years. In this, wé are of opinion, 
they are wrong. If the objection had 


"been taken in the lower Oöurts the plaint 


might have. been amended, and considering 


~ the nature of the error we do no think 


that at this stage the suit should be dis- 
missed on that ground. We will, there- 
fore, take itthat the real cause of action is 
that, which is proved hy the plaintiff's 2nd 
witness, on- which the two lower Courts 
proceeded, t. e., delivery of the order to 
the Pattamali at the Devasom office to enforce 
the same at the Devasom or temple. We are, 
therefore, of opinion that the decrees of the 
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Courts below must be set aside. s0 far as the 
2nd defendant is! concerned ; we'direct the 
_ Munsif to restore the suit to his file’ and 
" proceed ` ‘to. dispose of if in, accordance 
with law. 
‘was also argued before us ‘that the transaction 
was one continuous proceeding and. that: the 
Ist defendant was, therefore, rightly made a 
party, if the suit was rightly instituted so 


g INDIAN “OASEE, 
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MALLAPRAGADU v. LINGAM: VIRARAGAYA. Sg 


ee 
t 


' given, by the - - plaintiffs, the District’ Judge 


Costs will abide the result. It- 


far asthe 2nd defendant is concerned. The l 


, Ist defendant swears he, bad nothing’ ‘to do Sa 


with the matter. after . his report to the 
Mahérajah. This ground- is, therefore, 


unsustainable. The second appeal is dismissed ` 


-with costs” against the lst defendant (lst ` 
' respondent). a 


a vy Appéal allowed in part. 
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MADRAS “HIGH COURT. yy 


"i - APPEAL adarnst ORDER No. 8, or 1908: 


October 8, 1909. 
"Presenti — Mr, Justice Munro and Mr. d ustice 
“3 o ‘Abdur Rahim, 
RAMASAMI ODAYAN-—PLAINTIPE— 
leat ale 


Ld 
` 


* 


P. M. RAMASAME ‘ODAYAN AND ‘oTHERs— 
4 , RESPONDENTS: | , 

T Oaths Act (x of 1878)—Oath ina particular Tins 
Vakil’ s authority to terminate suit by agreeing to an oath. 
"A 'Vakil; unless ially empowered, cannot bring a 


~ 


~ 
NI 


` 


- OTHERS —ResponpEnts—APPELLANTS. 


suit toa close by offering to be bound by the oath of . 


< the opposite party in a-partioular form. ~- : 
Sadashiv Rayaji ` Ms Maruti Vithal, 14 B. 455, follow- 


x ‘ed. 


Appeal against the ee ‘of the- Diatrict 
* Court of Tanjore, dated the 19th November 
"1907 in ‘Appeal Suit No. 421 of ‘1907, 


presented against the decree of the Court of 


' Suit No. 


the District Muhsif of Tanjore’ in Original 
144 of 1906. 


ou 


` Mr. N. Rajagopala Chaat iar, for the: ee : 


| lant. 


‘Mr: K.N. Aiya, for the Ban agi 


“Judgment.—Sadashit Rayos v.Maruh 


“Wihal (1) ‘is-anthority that:a Vakil, ‘unless 
anliy empowered, cannot bring-a suit to.a 
closé by offering to be bound by the oath of 
the opposite party in a particular form: and 
we are prepared to follow that decision. It 


cr 


“is not shown’ in this case ‘that the Vakil WAS. n 


T r, erapowersd, AB ‘to. the evidence 


(1) 14 B 


4 


bas disbelieved it, and we cannot interfere - 
in second appeal. | This appeal i is ` distnissed 
with „costs. ' 


l Appeal disniissed: 


é 


> 





{s o. 7 M. L. ot 43.) re 
‘MADRAS HIGH COURT. 
Civiu MISCELLANEOUS PRTITION No, 18 47 

OF "1909. 
October 5, 1909. 
„Present: —Mr. Justice Wallis and Mr. J mye 
Miller. a 
MALLAPRAGADU AND ÁROTHER— \ 


Ate t ti 


 Permioyers— (38D RESPONDENT) 
LINGAM VIRARAGAVA.. ROW AND 
Civil ‘Procedure Code( Act XIV. of 1882), s..866—Civit 
Procedure -Code “(Act V: of 1908), Order 22, rule 3 cl. 
(1)— Wrong ‘representative brought on rêcord— 
Abatement. 
A bona fide application to being the legal A 


tives (though the wrong persons) of a, deceased 
defendant on record is an application made to the 


- Court within the meaning 6f section 366 of the old ` 


Code, or Order 22, rule 8 sub-rule (1) of the new 
Code as.not to cause the suit to abate. 

Musala Reddi v.. Ramayya, 23 M. 125; Kadir 
Mohideen~-Marakayar v.. Muthukrishna Awar, 26 M. 
“162; Balabai v. Ganesh, 27 B, 162, referred to. , 


Application : praying that, in the circum- 
stances stated-in the affidavit filed therewith, 
the High Court will'be -pleased , to issue an 
order that Appeal No.: 93 of 1904, presented 
against’ the decree of the District Court of 
' Ganjam in Tangia Suit no: 6 of a has 

abated. a t 
Mr. F. Timan, fas iko Petitioners. 

. Mr. K.” Srinivasa. - Asyangar, = the Re- 

-apondents Nos. 1 to 4., 

<= Mr. 0. Krishnamachari war, for tha Respond- 

-ent No. b. | 

Order.—This i ig an a en to- the 
Cotirt to declare this‘ appeal abated so ‘far as 
the 2nd defendant (dppellant) | is concerned 
on the ground that he died in, July 1908 and 


‘ that’ in- September his -father and: brothers 


were brought on as his legal representatives, 
whereas, his legal representative was his 
mother who hes not been’ brought ‘on. We 
are unable to accept this contention. The 
application appears to have been~.'made bona 
fide by the 3rd defendant. who was, the father 
of ‘the os -2nd defendant after cons 


a 
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„gulting', his Vakil and was granted by the 
Court.. In these circumstances we think, ib 
cannot be said that there was “hó application 
made to the Court, within the meaning of 
section 366_ of the old Civil (Procedure 
‘Code or Order 22, rule 3, sub-rule (1) of the 
new Code, so/as to cause the suit to abate. 
This was laid’down by this Court in Musala 
Reddi v. Ramayya(1). In that case some only ` 
of the legg! representatives had been brought 
on, instead of as here the wrong legal represen- 
1 tatives but this, we think, makes no difference. 
The observations, ofthe learned Judges as to 
the Hardships which would, arise from the 
‘other construction. are fully applicable to. 
6 cases where a Wrong legal representative 
as been brought on bonu fide.” This also 
appears to have been the view taken by this 
Court in . Kadir ‘Mohideen Marakkayir v. 
| WN. B. Muthukrishna Atyar (2). See. also 
, Balabat v, „Ganesh Shankar Pandit (8). , The 
petition js dismissed with costa. - ~ 


5 “ Pelilson KANAN | 
0) 23 M. 126 at p. 191. 
: (2)-286 M. 280 atup "234, 4 
BSA 27 B. 163, < 


< (8. 0. a M. L. T. 46.) i 
“MADRAS HIGH COURT. 


ORDINARY ORIGINAL Civit J Fara BiGRiON Suit ` 


‘No. 117 of 1907. > 
. April 15,1909. - - 
: ere —Mr. Justice Wallis. 
NG AN | CHETTY AND OTHERS— ' 
E A. E 
versus - 


~ a 
r N 
wae A 


M. MURUGAPPA OHETTY. AND ee oe 


: DEFENDANTS, 

- Civil Passe .Oode (Act XIV of 1882), 83..80 and 
539—Frame of auié—Applicadility of old Code-—Bpecific 
| Relief Act, Q of 1877), 88. 42—Surt for declaration — 
' ‘Purther Telef. ' 

, The plaintiffs sued darana on behalf of them- 
. selves and all other members of the Beri Chetti caste 
_ and other worshippers of the Sri Muthukumarasami 
_ Temple under section - 539, Civil Procedure Oode, 
"after obtaining’ the Advotate-General’s’ leave to 
‘gue, ‘for the’ following reliefs: -(1) for the 
pettlément of a ‘scheme for the management of the 


INDIAN, OASHS, ` 


Pa 


temple, (2) for a declaration thatthe 8rd defendant 


` 


has been daly and’ validly elécted as Darmakartha; 

' and (3) for 'the appointment of a receiver: > 
Held, that a mere ‘declaratory relief cannot be 
z» granted in a suit under section 30, Civil Procedure 
Code, because the plaintiffs do not seek any further 
relief such as an injunction. A suit under section 589 
‘must be a suit against-a trustee, including a trastes 
de soñ tort, by persons having an ‘interest in the trust 


Wi Ra N 


~N 
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w 


forone of the reliefs specified in that section and 
not for any others 

| Budree Das Mukin v. Chooni Lall Johwry 33 C. 789, 
JO 0..W. N. 531, referred to. 

The assertion of the rights of an alleged trustee 
` cannot bó said to be incidăntal to a prayer for setiline 
a scheme of management for the trast. A prayer 
for the removal of a trustee, will not be included in 
the words, “such further or other relief as the nature 
of the case may hal in section 589, Civil Pro- 
` gedure Code.- 

Rangaswamt Naickan v. Varadappa Naickan, 17 Al. 


462 (F. B.), referred to. 


Itis well settled ‘that section 689, Civil Procedure 
Code, was neither intended to bar the assertion of 
` private rights_on the.one hand nor to afford a means 
of ascertaining them on the other. Where the casc 


. comes within the supplementary provision as to 


, “such farther or other relief as the nature of the 
case may require,” the Court ought to be guided by 
the provisions of section 42 of the Specific Relief Act 
and ought to hold‘that the nature of the case does 
not require merely & declaratory relief to be given 
where further relief might have been sought for in 
addition. 

Suita instituted under section 539, Civil Procedure 
Code, of 1882, are governed by the provisions thereof 
and not by the corresponding, but modified, provisious 
of section 92 of the New Code, as these provisions 
do not merely deal with procedare but affect the 
right of guib also. ` 

Colonial Refined Oo. Ld, v. Irving, (1905) A. C. 369; 
TAL. J. P. 0.77; 92 L. T. 738; 21 T. L. R. 513, 
followed. 


Mr. | Grant instructed by Messrs. Short 
and Bewes, for-tbhe Plaintiffs. 

Messrs. P. R., Sundara Iyer and U. P. 
Bananen Iyer, for the Ist Defendant. 

Mr.- P. M. Stvagnana Mudaliar, for the 8ıd 
Defendant. 

Mr. F. V. Srinivasa Iyengar, for the 4th 
to 18th Defendants. 

Judgment.—tThis is a suit brought 
by the two original plaintiffs who described 
themselves as members of the Beri Chetti 
caste of the Vaisya community and followers 
and disciples of Sri Abhimana Dharma Siva 
Chariar and worshippers of the temple of 
Sri Muthukumarasawmy against defendants 
Nos. 1 to 8 of whom the first is one of the 
Dharmakartas of the Temple and the 2nd 
and 3rd are alleged by the plaintiffs to have 
been duly elected as Dharmakartas. The 
plaintiffs alleged that they were interested in 
the said temple, in the worship therein conduct- 
“ed, in its appurtenances and in the manage- 
‘ment ‘and administration ‘of its property and 
purported to sue on behalf of themselves and 
all the other members of the said Beri Chetti 


caste being followers or disciples of the said 


_Abhimana Dharma Siva Ohariar besides 
people of all other Hindu communities—these 


~ 
`v 
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, last words having been added. by way of. 


amendment. The. plaintiffs. obtained the 
Acting Advocate General’s leave to sus 
under section 589, Civil Procedure Code, so 
far as the suit sala kes to matters within the 
purview of that section. They also obtained ` 
leave from this Court to sue under section. 30 
_ on behalf of themselves ‚and „all others the 
members- of the Beri Chetti 
disciples of Sri Abhimana Dharma Siva 


` Chariar and other Hindu worshippers at the 


temple of Sri Muthukumaraswami. The two 
< original plaintiffs having died, four additional 
plaintiffs were substituted by order of this 
Court, and by another order defendants Nos. 4 


to 13 who are described as worshippers at 


the timè were added as additional defendants. 
The prayers inthe plaint, as first framed, 
were for, (1)‘leave to sue under section 30, 
(2) the settlement of a scheme for the 
management of the temple, (3) for the “re- 
- moval of the 1st defendant, (4) for a declari- 


tion’ that the 3rd defendant has been daly : 


and validly elected Dharmakarta, (5) for a 
receiver, (6) for a temporary injunction 


pending suit, (7) ‘for an account. against * 


the Ist and 2nd defendants and (8) the 
~ ugual prayer for costs and further and other 
reliefs. “At the settlement of issues the 
_ prayers for the removal of the Ist defendant 

and for an account‘against the lst and 2nd | 
defendants. were withdrawn ‘thus making 
the suit one for the settlement of-a scheme . 
-and the declaration of the 3rd defendant's 
right to the position of Dharmakarta. This 
alteration, however, did not meet the defen- ` 
- dants’ objections to the frame: of the suit 


which are embodied in the following ‘three | 


issues: (1) ‘Are’ the plaintiffs entitled to~ 
maintain the suit under section 30, Civil 
Procedure Code? (2) Are the plaintiffs ‘ 
entitled: to sue for a declaration of the 3rd 
defendant's rights P and (8) Is the suit bad © 
for misjoinder? At the hearing the prayer 
for the ‘settlement of: a scheme was not 
opposed ; -but the objections raised ‘in the 
. issues were préssed as regards the other part 
of the suit and at the request of the defen- 
_ dants which was not opposed by the plaintiffs, 

I decided to -take those -issues first Before’ 
dealing with the various contentions, I- may 
say that it appears to me that on thé principles 
enunciated in the (Oolonsal 


- Oompany Ld., v. Irving (1) the case must 
a (1905) A CO. 969; 74 L. J. P. O. 77; 92 L, T. 788; 
‘BY, L. R, 813, - 


= r 
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caste being: 
- dant’s battles and that ‘such a suit 


“Refining ` 


be governed by the provisions of section 539 
of the old Code and not by the -corresponding 
bat modified provisions of section 92 of the 
new Code as these provisions cannot: be. 
considered as dealing.merely, with procedtre 
bat affect the right of suit. Now the main’ 
objection taken by the defendants to the 


present suit was that it ‘is an'attempt on the | 


8rd defen- 
All not lie 
at all or in any case.as at present \framed, . 
either under section 30 or under sectian 539 
aud the plaintiffs certainly failed to call my 
attention to any case in which such a suit\has’ 


part of the plaintiffs to fight th 


been maintained by third parties either under | 


section 80° or- under section, 539. - To sea, 
whether this objection is well founded, thè: 


provisions of the sections must be considered < : 


but,in my opinion, these’ provisions should: not 
be strained so as ‘to enable ‘one seb of ‘people 


to fight another’s battles.. Now as regards . 


the 3rd defendant's right, the relief: sought 
whether under section 80 or section 539, is 
` purely declaratory and it is contended ‘for 


_ the other defendants that auch declaratory 


relief cannot be granted by having regard to 


the terms of- section 42, Specific Relief Act, . 
- which must apply to suits: under ‘section 80, | 
With l 


in the same way as toany othersuits: 
. reference’ to ‘tlre terms of this séction it is’ 


said that the plaintiffs and all the dther'.- 
) caste, being ` 
disciples `of' Sri Abhimand and other’Hindu' ' 


members of the Beri Chotti 


[1910 


x 


worshippers cannot be said to be entitled. to’ ~~ 
, any legal character or to any right to any’pro- >° ` 


perty which the defendants have denied or 


are interested in denying within the meaning ` 


` of section 42 so as to give the Court jurisdic- 


tion to pass 4 purely declaratory decree. Now © 
following’ the terms of the order giving leave ` 

: to sue and ‘taking the class represented by the- 
plaintiffs to be not merely’ the’ particular’ _ 


members of the Beri Chetti caste'in whom the ` 
right of elécting the’ Dhaimakartas of the 
temple‘is said to be vested, but tha larger class 
‚which includes other Bunda worshippers ab 


the temple as well, it : appears to me that thik ~_ 
objection ‘is well founded, butit is unnecessary _ ` 
to rest my decision: on this ground bécansé, 


even if the suitis within the firat part of sec- 


“tion 42, it also appears to-meto-come within the © 
proviso and to fail also, because the plaintiffs ee 
do not seek any further relief such as injunc- ~ 


tion restraining all or some of the defendants 
other than the 3rd. from interfering with the, 


-+ 
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rd defendant’ 5 rights to the office. . 


suib such as the present without any leave 
under section, 30 or-section 589, as to which 
see in the case of Budres Das Mukin y. Chooni 
-Lall Johwiy (2), a snit in which leave 
had be nf granted under section 30 bat not 


under ection 539. As regards. section 589, 


‘appears tv me to be two questions (1) — 
any such suit as this lie under section 
530? and (2) Willa suitin the present form 






ection 539 are discussed by Woodroffe, J. in 


the case. of Budree Das Mukin v. Choons - 


Lali Johwry (2); bat. it was “unnecessary 
to decide the’ question whether such a suit 
ns. this could be -maintained under the 


section and’ no, leave had been obtained in’ 


that cage, it is well settled that the suit 
contemplated under section 589 is a suit 
against a. trustee including under that term a 


person, assuming to act as trustee, & trustee de- 


son tort and so far the suit as regards the Ist 


defendant it may. be supported. It must also - 


lie by persons’ having an interest in the trust 
andit may be that the plaintiffs-satisfy that 
condition. 
reliefs specified in the section. 
the assertion . of, the , rights of one of the. 
trustees. taken by itself i is not.a suit for one of 
. the reliefs. specified in clauses, (a) to'(e)’of 
the ‘section. 

Can it be regarded as & guit A B farther 


or other relief as the nature of the case may. 


require P Having regard. to the strict inter-. 
pretation put upon.the section by the Full 
Bench in the case of Ranga Sami Naickan v. 


Varadappa. Natckan (3),a decision which is . 
binding on me and which holds that ib ‘does - 


not cover a suit for the. removal of a trustee, 
I think such & proposition cannot be main- 


tained if, the suit is to, be regarded asa suit for. 


a declaration only that the 3rd defendant has 


been daly appointed. Ít is said, however,- that | 


it 15 incidental- to the framing „Of a kbcheme 


which -i8 one of the reliefs sought for in the.. 


suit and specified i in the ‘section. Iam not 


satisfied that, an, endeavour., guch as this to. 


assert the ‘rights of an ‘alleged trustee 


can be said „to 
E es 100. W. N. 581. ` A 
3) 17 M. 46 4 
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But it must also be for-one of the. 
The suit. for. | 


be. incidental to a v. 
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This, i in’ prayer for setting a scheme of manage- 
my opinion, disposes of the suit so far as itis ment for 
a suit under section 30, Civil.Procedare Code.. 
This objection would also be fatal to any right- 

of the plaintiffs as individuals to maintain a- 


the trust. It seems to me 
that: a'scheme can be perfectly well settled 
without going’ into the question of the 3rd 
defendant's right as for instance by directing 
afresh appointment of trustees when the new 
scheme comes into force. Further the effect 
of entering on such matter would be to take 
the Court away altogether from the details 
of the proposed scheme 4nd to involve it in 
the consideration of questions which are really 
questions of private right and may well be 
left to those who themselves claim such rights 


. and are interested in asserting them viz., the 


trustee himself. It is well settled that section 
539 was neither intended to bar the assertion 
of private rights on the one hand nor to 
afford a means of asserting them on the other. 

Then too reading this plaint the conclusion 
to which I come is that the plaint as framed 
was ,primarily a suit for the removal of the 
Ist defendant and the assertion of the 3rd 
defendant’s rights and that itis still primarily 
a suit for the latter objectand that the prayor 
for a scheme is really incidental tothe prayer 
relating to the 8rd defendant and not tice 
versa. 5 


As to the ab coton that this prayer is only 
for declaratory relief, it may be that section 
42,- Specifio Relief Act, does not apply at all 
to suits under section 539, Civil Procedure 
Code, because the right of suit in that section 
is conferred upon persons who may not and 
“here do not appear to satisfy the test imposed 
“by section 42 and itis clear that if section © 
539 ‘expressly provides for declaratory relief 
it cannot be out down. by the general provi- 
-gion of section 42, | Where, however, the case 
‘comes within the supplementary provision as 
‘to such further or other relief as the nature 
of the case may require, I am disposed to think 
the Court ought to be guided by the provisions 
of section 42 and to hold that the nature of the 
case does not require merely declaratory relief 
to be given where further relief might have 
been. sought for in addition. 


- For these reasons I answer the lst and 2nd 


` issues in the negative and it, becomes unneces» 


sary to decide the third. The case will be 
referred to Chambers for the settlement of a 
scheme, _.Costs reserved. 


Case referred to Chambers. 


“$18 
HARDIAL v. PIRTHI SINGH. 
‘ (a.c. 7 A. LJ. 68.) i 3 
“ALLAHABAD HIGH COURT. wW 
+. Fest Oru APPEAL No.,89 or 1908. . 
. December 8, 1909, | 
-, Present:—Sir John Stanley, Kr., Chief - 
Justice, and Mr. Justice Banerji. 
HARDIAL AND OTHENHS—DHABNDANTS— 
APPELLANTS- 
tersus 
PIRTHI SIN Gi PATUTE GEN 
. Transfer of Property Act (IV of 1883), s, 88—Deposit 
by mortgagor—Money received by ‘mortgagee under 
protest—Right to recover balance reserved—Mortgage 
deed returned to. mortgagee—Full discharge Interest. 
“A mortgagor deposited money in Oourt under 
section 88 of the Transfer of Property Act, “1892. - 
On the mortgageé'8 objection that the money deposit. 
ed was not the full sum due, the pleader for the 
depositor stated that the money, might be paid to 
‘the mortgagee, and for the balance, if any, he might 
seek his remedy in Court. The mortgagee received 
the money, and the Court after endorsing on the 
mortgage deed the amount deposited returned the 
deed to the mortgagee 
' Held, that the mortgagee did not receive the am ount i in 
full discharge of the mortgage as mentioned in second 
pb of section 83 of the Transfer of Property Act. 
Held, further, that if the amount due on the mort- 
gage on the date of the deposit exceeded the amount 
of the deposit, interest was chargeable on the OXCORS 
amount, 
First appeal from the decree of the Addi- 
‘tional Judge of Meerut, dated the 21st of 
`~ January, 1908. 
Mr. A. H. 0. Hamilton (with him Mr. Shafi- 
us-zaman), for the Appellants, 
Mr. Baldev Ram Dave (for the Hon’ble 
‘Mr. Sundar Lal), for the Respondent. ' 
Judgment.—tThis appeal ‘arises out 
of a suit for sale upon a mortgage executed 
by the first two defendants in favour’ of the 
plaintiff on the 16th of December, ‘1886. 
The amount secured by the mortgage was 


. - Rs. 1,300. It was stipulated in the mortgage 


‘deed. that interest ‘would be paid half-yearly 
at the rate of 15 per cent. per aunum, and 
that in the event of interest not being paid 
every half-year, compound interest should be 
charged at thesamerate. The defendants Nos. 1 
and 2 are the mortgagors. The defendants Nos. 
3, 4 and 5 are the sons and grandson of the 


mortgagors: The other ‘defendants are pur- -` 


chasers of a part of the mortgaged property, - 
It was allegedon behalf of the defendants 
that &sum of “Rs. 600 . had been. paid in 
addition to the amount which the plaintiff 
admitted having received. It was also urged 
that the mortgage bad been discharged in, 
fall, inasmuek as the mortgagee had received 
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a sum of Rs. 2,725, which was deposited by 
the purchaser andar section 83 of the Transfer 
of Property Act. 

The Court below has overruled these gbe 
tions and has decreed the claim‘in full. ` 

The defendants have preferred ‘this appeal 
and the first contention raised ‘before us, by 
their learned counsel, is that the mortgagee 
must. be deemed to have reveived the 
Rs. 2,725, -deposited by the purchaser under 
section 93 of the Transfer of Prope Act, 
in fall discharge of the mortgage.‘ The 
circumstances under which the amount was ’ 
received by the mortgagee are set forth in the. 
-proceedings of the Court, dated the 14 
of September, 1895. It appears that tha 
mortgagee refused to.accept the amount 
deposited i in full satisfaction of the mortgage \ 
and alleged that a much larger gum was due. 
Thereupon the pleader for the purchaser, 
who deposited the mortgage money,- stated 
that the amount deposited might be paid -to 
the mortgagee and that for -the balance, if 
any, the mortgagee might seek his remedy 
in Court. It was upon these terms that the 
mortgagee received the money. Therefore, 
it cannot be said that he took it in full dis- 
charge of the mortgage, as,mentioned in the- 
second paragraph of section 83 of the Trans- 
fer of Property Act. The order of the Court 
was that the amount deposited be endorsed 
on the mortgage deed and that the mane 
‘deed be returned to the mortgagee.’ 
” Itis next urged that interest onthe princi- 
pal should not be .charged after the date -of 
the deposit of Rs. 2,725 mentioned above. 
This contention has no-force. If the amount 
due on the mortgage on the date of the 
deposit exceeded the amount of the deposit, 
interest was chargeable on the excess amount, 
In this case the full amount of:the mort- 
gage ‘was due asthe account shows. The 
mortgagee was, therefore, entitled to interest 
on the said amount in accordance with the 
terms of the mortgage deed. - ii 

Another contention on behalf of the 
appellants is that it has been ‘proved. by the 
evidence that asum of Rs. 600 was ‘paid ‘by 
the mortgagors to the mortgagee, shortly’: 
after the execution: of the mortgage. The 
-evidence consists of the ‘statements ‘of one 
of the mortgagors and of a ‘single witness. 
This witness was disbélieved by the Court 
below and we see no reason to come’ to a 
different conclusion as to his credibility. No’ 
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receipt was taken. and no endorsement of 
payment. was obtained on the mortgage 
deed. We are not. satisfied that Rs. 600 was 
paid as alleged. The only other’ contention, 
on behalf of the appellants; is that the 
stipulation to pay compound interest must 
be deemed to be a penalty. ‘We are unable to 
accede to this contention whìch; in our opinion, 
18 wholly unt nable. 
l These are’the points rained ii in this appeal 
and we are fof opinion that none of them has 
any force. “We, accordingly, dismiss the appeal 
with- ósta including fees on the higher scale. 
We xtend the time for payment of the 
mortgage money for a poog of six months ' 
jm this date. ` 





Appeal dismissed. 





(s. c. 7 A L. J. 69.) - 
ALLAHABAD -HIGH COURT. 
- Seoonn Orvit Appeat No. 1267 oF 1907) 
“. July 9, 1909. 
Present:—Mr Justice Dari 
A MATHURA- PRASAD—Praxtips — 


- 


~ APPELLANT 
versus- 
‘GANGA RAM AND OTHHRS—DE¥ENDANTS— 
‘ RESPONDENTS. 

Hinds Law-—~Mother's haremo iihi Taha kane 
—Arbitration award—Reference by a second class 
Assistant Collector —Ultra vires—Mutation proceedings. 
“ The share which a Hindu mother gets on partition 
among her sons is her stridhan and passes on her. 
death as such to her- heirs. 

Ohhidu v. Naubat, 24 A. 67, Gambhir Singh v. 
Makaradhuj, 4 A. L. J. 483, followed. 

Phop: Ram v. Rukmin Kuar, A.W. N. (1895), 84 
referred to. 

Areference to arbitration ee by an Assistant 
Collector of the second class in mutation proceedings, 
is ultra vires and the award given on such reference 
has no effect, 

Second appeal from a decree of the 


District Judge of Shahjahanpur, confirming 


e decree of the Sahordinate Judge of 
Shahjahanpur. 

` The Hon'ble M. M. Malaviya, for the Ap- 
pellant. 


The Hon'ble Mr. Sundar Lal (with ‘him 
Dr. S. C. Banerji), for the Respondents. `. 

Judg ment.—The principal question 
in this appeal is whether the share which a 
Hindu mother gots on partition among her 
sons is her stridhan. This ‘point was decided 


by this Court i in Ohħadii v. Naubat 0), -which 
(D) HALT 


4 
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was followed in Gambhir.Singh v. Makaradhuj 
(2). In these cases it was beld that the 
share go acquired by the mother is her stridhan 
and devolves in the same way as any other 
stridhan, ‘Hon. Pt, Malaviya has drawn my 
attention to certain observations contained in 
the judgment in Phopt Ram v. Rukmin Kuar 
In view of the later rnlings to which I 


them and to hold that the property claimed 
in this case was the stridhan of the plaintiff’s 
grand-mother and passed upon her death to 
the.defendant, the plaintiff's uncle, in prefer- 
ence to.the plain tiff and his brothers. 

_ One other contention was raised on behalf 
of the plaintiff, namely, that the defendant 
Ganga Ram was bound by an arbitration 
award made in mutation proceedings. What 
happened was, that in the mutation case the 
parties filed a petition, stating that they would 
be bound by the decision of Piarey Lal, brother 
of the plaintiff. The Tahsildar, Assistant 
Collector of the second class, made an order 
referring the case to arbitration and an award 
was made by Piarey Lal. It is thisaward on 
which the plaintiff relies. As the award was 
not made upon private reference to arbitration 
and as the Aasistant.Collector of the second 
class was not competent to make a reference 
to arbitration, the reference to arbitration was 


| ultra vires and the award is of no effect. I 


cannot, therefore, bind the defendant. 

The result is that the appeal faila and is 
dismissed with costs including fees on the 
higher scale. 

2 Appeal dismresed. 
2 4A. L. J. 673; A W. N. (1907) 208. 
(8) (1895) A. W. a4, 1 19 A. 327 (note). 





(s. 0.7 A. LJ. 71). 
ALLAHABAD HIGH COURT. 
LETTERS PATENT APPRAL No. 158 or 1909. 

: December 5, 1909. 
` ` Present: —Sir John Stanley, Kr., Chief 
=. Justice and Mr. Justice Banerji. 
JADDU CHAUBE—DrrenpDANtT—APPELLANT 
; TT gergus 
BHAGWAT CHAUBE AND oTHeRrs— 


‘ PLAINTIFFS — RESPONDENTS. 
"Registration Act (III of 1877), 8. 17—-Usufructuary 
mortgage-—Unregistered Possession not given to the 


‘mortgagea—-Proof of debt—Aloncy decree ~~Document 


admissibility of —-Bvidence. 
- A usufruotuary mortgage was executed, but it was 


ne on 


4 
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not registered nor was possession delivered under it: ‘Mr, fmia Nath Ohandhri; , os the 
' Held, that the document could be taken, in evidence -Appellant. ` 


to prove the debt, although it was inadmissible’ a8 a 
-deed of mortgage. and that the Court could“pass a 
simple money decree on the strength .of such doon- 
mont: i 


Letters Patent ‘Appeal against the decision 
of Mr. Justice Alston, confirming | the decres 
: of the District Judge of ‘Ghazipur, -who modi» 
fied the decree of the Munsif of Ballia. ; 
i ‘Facts.—For the facts of the case and 

jndguient of Alston, J., see 2 Ind. Cas:, 516. 

-` Mr. Sttal Prasad Ghose, for the ‘Appellant, 

‘-Judgment.—wWe think” that -the 


- conclusion at which the learned Judge of this 


Court arrived is “correct, and we. dismiss the 
appeal, 
= ; gan dimissa. 





Bi 


- , (oA LAM) | 
ALLAHABAD HIGH COURT: 
. Frret Crm APPEAL No. 4 or 1908. 
December 7 1969. 

—>lr, Justice, Richards and i 
Mr. Jastice Tadball.. “< Ti 
PARGAN SINGH--PLAINTIPE— APPELLANT - 

< Yersus 
AJKUMAR: SINGH AND. OTHERS—.. 


f DEFENDANTS-—RESPONDENT3, e igs 
' Pre-emption—Wajib-ul- arz—Stranger nendee—Ven- 
dee acquiring other property before suit, effect of—8ale 
cansideration—Portion of consideration not legally pay- 
able—Pre-emptor not bound ‘to: pay that portion- 
Encumbered Estates Act (I-of 1908), 8. 18. = :. 


The Wajib- ul-ars of a village provided that a 
co-sharer in a patti had `a -proferential right over e 
co-sharer in the thok anda co-sharer in the thok-over a 
` eo-sharerin the mahal in the ‘matter of pre-emption.” 
The vendeo defendant was a stranger, prior to, the 
institution of the suit for pre-emption. After that, 
however, he acquired a sharo by auction gale in “the 
mahal but in a thok different from that in which the 
pre-emptive property ‘was situated: Held, that- the 
plaintiff's right of pre-emption was not, defeated by 
reason of the defendant vendee’s having become 
sharer- under the subsequent sale. 


4 Bhagwan Das v. Mohan Lal, 26 A. 421, Berh Hal v. 
Hukam Singh, 20 A. 100, referred to, 

A portion of the sale corisideration was a debt due, 
at one time from the vendor to the “vendee, 
which had become extinguished under section 13 
of the Hnoumbered Hatates Act, I of 1908: ` 

"Held, that for ‘the purposes of pré-emption ` this 

rtion of the consideration must be deemed to be 
foti itious and the pre-emptor was not bound to pay it. 


Present: 


First- appeal fròm a decree of Small Cause 
Court Judge, exercising the powers ‘of the 
Subordinate Jadge of Allahabad." 


+ 


‘in respect of the~ village Maite! 


‘a patti has a preferential: right -over 


-The Hon'ble Mr. Sundar Lal: Kelik him 


“Mr. Jang Bahadur Lal), for the Respondents. " 


J udgment.—this appeal arises ‘out. 
of a suit for pre-emption. The sale took 


place on the 27th July, 1906, and was .made 
“in respect of four villages: ' 


he question, 
is only 
Reman. 
-emption 


which arises in the present ai 


The wajtib-ul-ars. provides for 
in, the: -village. A co- shater 
co- 
sharer in the thok and a co-sharer in the des 
‘over aco-sharer in the mahal ‘at-the p 
‘offered by astranger. The learned Aaral 


for, the appellant admitted that having regard 
_ to certain rulings of this-Court, the right. to 


pre-emption only arose on a sale toa strange 

and that if the sale in the present: case had 
been made to. a co-sharer; even one: whose 
right of pre-emption was inferior to the plain- 
tiff’s, no snit could: have been ‘brought.’ 
the time of the sale the plaintif was a co- 
sharer in: the same thokasthe property sold. At 
that time the vendee was a complete stranger: 
However, on the 20th October,.1906; the 


. vendee:by an auction, sale acquired ‘a small 


share in the mahal but ina differént thok. It 


is, therefore, quite clear that if. the -plaintiff - 


and the vendee were rival pre-emptors and the 
sale had been made toa stranger .3rd .party, 
the plaintiff would have had: a preferential. 
right over-the vendee. ‘The respondent vendee 


i contends however, that inasmuch'as he acquir- - 


ed his right before, the institution of the suit, 
e is to be placed in exactly the sanie position 
as hb would hava beén if he had been’ possessed. 
of.the share at the time of the.sale. This 
contention found favour withthe learned Sab- 
ordinate Judge. ln support of this contention 
the case of Bhagwan Das v. Mohan Lal (1) vis 
strongly relied -npon. .In that case the vendee 


was. stranger at the time of the sale but be- . 


fore the institution of the suit he had- also 
acquired, apart from the share in dispute, the 
property of.a-co-sharer who had an equal right. 
with the plaintiff to pre-emption. The learned . 
J nudges, held applying, what they considéred 
to be the principle of the case of Serh.Mal-v. 
Hukam Singh (2), that the plaintiff could not 
disturb the possession, of the. defendant. Their 


pA ay at page 420, “the reason of re 
(1) 25.4 _. (2) 20 A. A.100, > 


in | 


At 


- 
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rule seems to be that, as the - -object and ‘cause 
of the institution of pre-emptive rights ‘is. the 
` desire to keep strangers excluded from the 
co-parcenary body, that reason and object 
cannot justify a pre-emptive suit by ore. co- 
gharer against another, to compel the latter to 
surrender a share. over which his pre-emptive 
- rights are on the same level as those of: the 
plaintiff. In the present case.the “defendant 


his right by an auction sale, which the other 
co-shayer could not pre-empt, and having got .’ 
into ) Possession in this way. he now asks to 
femain-:in possession of the disputed property, 
notwithstanding. the fact that his pre-emptive 
yights in respect of the share sold are still | 
jaferior to those of the plaintiff. We think, 
agcede to-the defendant's contention would 

e avery serious. extention of the” doctrine 
laid down in the case relied on and ‘would 


tend to defeat the most honest cases of pre- | 


' emption. ‘ 

The- only other question sh ich arises in this 
appeal ig- the | question of pricé, which the 
plaintiff must: pay as a condition to'his being 
granted-a decree for possession. ‘Part of ‘the 
_ consideration’ for ‘tthe ‘sale was a sum ‘of 
~ Re.606-4-0.This sum was a débt alleged to-be 
due at onetime from the vandor to the vendee. 
The parties were subject to the Encumbered . 
Estates Act, I of 1903. The claim for this 
debt came before a` Special Judga ‘under- the 
provisions of section 13 of the‘Act and-it. was - 
wholly disallowed. From the moment that 
the Special Judge. adjudicated -on this debt, 
and when no application by-way of appeal or 
-revision was filed, the debt became wholly. 
extinguished. The plaintiff-contends that the 
sym of Rs. 606-4-0 cannot be considered as a 
part of the real-consideration paid by astran‘ 
‘ger | within -the meaning ' of the 'wagib-ul-arz. 
The learned Subordinate Judge has allowed 
it as a part of the consideration, becanse he 
considered that there was a moral obligation 
to pay it. -Wes cannot- -agree with the learned 
Judge.: : “We: think for the’ purposes of this suit 
the’ consideration to the extent of Rs. 606:4-0 - 
must be deemed fictitious. We, ‘accordingly, . 
modify. the decree of the Court below by allow- 
ing the plaintiff's claim to,pre-empt the share 
in the village-Mahori Rewan and also by de: 
claring that the priceto-be paid by the plaintiff 
as & condition to get in-‘possession shall: bè 
Rs. 7,093-12-0. ‘The result isthat the plaintiff 
will have a decree for possession of the shares 
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in all the four villages conditional on his pay- 


ing Rs. -7, 093- 12-0 within a period of two 
months Fon this date. If the plaintiff fails 


‘to deposit the amount ‘within the time fixed 


then his-sait will stand diamissed with costs 
in both Courts. Tf he fulfils the condition then 
he will be entitled to recover costs in both 


_ Courts: -, The costs in the Court will include 
_fees on the higher scale. 
vendee being 9, complete stranger acquired ` | 


Decree modified. 


t. 





‘Ge c7 A. LJ. 80.) 
ALLAHABAD HIGH COURT. 
Secoxp Civiu Apprat No. 601 ov 1908. 

December 16, 1909. 
Present:—Sir George Knox, Krt., Judge 
and Mr. Justice Karamat Husain. 
DAL SINGH-——PLAINTIFP — APPELLANT 
. tergus 
Musammat “DINI—Dorexpaxt— 


RESPONDENT. 

Hindu Law—Mitakshara—Widow—Unchaatity— 
Inheritance-~Succession to her son's estate. 

A. Hindu widow, who after her husband's death lives 
with another man, does not commit an act of 
unohastity or vice and, therefore, she does not thereby 
1086 her right to aucceed to her son’s estate. 


Second appeal from the decision of the 
Subordinate Jndge of Shahjahanpur, dated ` 
the 25th of March, 1908. 

‘Mr. Govind Prasad, (with him Mr. MW. L. 


. Agarwala), for the Appellant. 


Mr. B. H. O'Conor; ; for the Respondent. 
Judgment.—tThesole plea set forth in 


“the memorandum of appeal is that the re- 


spondent, who is a Hindu widow and who had 


become unchaste during her husband’s life- 


time, is not entitled to succeed, as mother to 
the estate of her son. The plea asset ont is 
apparently an error, for according to the judg- 
‘ment of the lower appellate Court, the alleged 
unchastity of thé respondent took place, not 
during her husband’s life-time, but after his 
death and the plea, if itis to have any force, 
should run thus rtis., that -the respondent, 
- being unchaste, isnot entitled to succeed to 
herson’s estate. Mr.- Govind Prasad, who 
appears for the appellant, has been at consider- 
able pains to look-up the authorities and to 


"lay them before us, but beyond an observation 


of Narada, in which that author puts an inter- 
pretation upon the. words Awi Kitasayaro 
Gagha contained in the text of Yajnavalkya 


he can show us no text which would authorize 


— 


~ Narada . also declares, | 


‘are, in cases of our own Court, 


ry 
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| us to hold that a Hindu lady, who after her 
husband’s death,: has taken .to, living .with-, 


another man, is thereby: excluded from in- 
heritance to the estate left by her son. The 
current of rulings in other Presidency High 
Courts is against the appellant and there 
passages 
which point, in the same divectinn: There is 
no case, however, of this Court which exactly 
covers the point now in issue . before us. ;, We 
have, therefore, to consider the text of Yajna- 
valkya, which is quoted as an authority for the 
proposition, together with the commentary of 
Narada onthe same and to see whether they 
contain sufficient authority for the plea raised. 
We think theydonot. -The text in question 
is to be found in the Mitakshara, Chapter II, 


section X, sloka, 140, the Chapter which deals 


with the subject of inheritance, the translation 
of this sloka given by „Colebrooke rung As 
follows:— An impotent person, an out-caste. 
and his issue, one lame, a mad man an idiot; a 
blind man, anda person ‘afflicted with an incur- 
able disease as wellas others (similarly dis-~ 
qualified) must: be maintained, excluding th em ;, 
however, from participation.” The words. simi- 
larly disqualified” donot occur in the original; 
they are a gloss put npon the original text by 
the translator. Even so, this text does not, in 
express terms,refer to a woman, who isalleged 
to be NELA as being excluded from inheri- 
tance. She could only come if she comes ab 
all .under the word “Adhi “ others.” ~The 
commentary of Vijnaneswara ` on „this last 
word runs thus:—Under the term “ others” 
are comprehended, one who has entered into 
an order of devotion; an evening, to his father, 
a sinner in an inferior degree, and a person 
deaf, dumb, or wanting any. organ. Thus 
Vasistha.. says, “ They, who have., entered 
into another order: are debarred from shares”. 
an evening to his ` 
father, an out-caste, an. impotent person, -and 
one who is addicted” to vice, take no'ghares of 
the inheritance even though they be legitimate. 
Much léss, if they be sons of the wife by an 
appointed kinsman.” Even here again, 
there is no direct allusion to unchastity. 
lt is not as if the idea of unchastity was absent 
from the learned commentator’s ‘mind, because 
the fact of unchastity is expressly alluded to 
in sloka 142 of Yajnavalkys just two, slokas 
below the ‘particular sloka, with. which we are 
dealing and in the commentary on that sloka 
, (see Yagynavalkaya 9 A. 142), The learned 
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Vakil for the appellant did not take his stand, 
upon the word ont-caste Patita for obvious’ 
reasons. See Act No. XXI of -1850: he» 
maintains that the respondent is included in‘ 
the word “Auppatika ” “which - Sir William : 
Colebrooke translates somewhat thhappily as 
‘addicted to’ vice” for Uypata: is a- sin of- 
a lesser degree which i is possible gt ‘expiation | 
and hardly “ vice” as the word is commonly’: 
understood. The text of Narada thus quoted ' 
is to be found in Narada 23 A 22 and is` 
a “commentary ‘of Narada on the institutes of . 
Manu, Book IX, sloka 201, and this being so 
it is well to look first at the text of Manu. 
Sloka 201'is thus translated by G.:Buhter, 
(Sacred, Books of the East, Vol. XXV, page 
872.) © “ Eunuchs, and ont-castes (persons 
how blind or deaf,.the insane; idiots ‘and thé 
dumb, as well as fice. deficient in any cegad, 
(of uction or sensation) receive no share 
Here thera is no allusion tó the ‘ ‘Upapatikasor 
persons addicted to the ‘lesser’ vices,” and’ 
Narada in adding the’ word is” evidently 
expanding. the words of the ‘ < Holy’ Mann.” 
Unfortunately it'is open to ‘considerable doubt 
whether the word: Auppatika 18 the exact 
word for which the sage Narada 15 responsible. 
As Mr. Jogendra Chander Ghose points out 
in his valuable treatise on the Principles of 
Hindu Law” page 230, there are thrée different 
readings extant of-this particular text. The 
Kalpataru, ‘the Ratnakara’ and” ‘the Parjjata 
read Awpatina and Saraswati Vilasa reads Ap- 
patri ta. For Auppatika the Dayabhaga really 
is’ responsible. Unfortunately, we have' not in 
this Library a copy of N arada’ g’ text ‘as: it 
stands i in the original. The various readings 
in the order i in which I have given them mean 
(a) a person guilty ofa heinous crime, -(the 
killing of a Brahman or of a King are illustra- 
tions given of the ‘word by nee commen- 
tators). 
b) Persons guilty: of grave slips: t in 
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‘conduct. 


(c) Persons addicted to the minor vices ’ 

The margin. given ‘by these réadirigs: -is 
very wide, too wide indeed‘ but enough--has-. 
been said tò show how usalo it would bè tos 


hold that‘an onchaste woman falls under” any ; 


and ifso under which of them. Tt . můst 
throughout be remembered that wé-have- not 
in this case to deal with the instance of &, 
woman found to have been unchaste in her 
husband’s life-time, or of a widow inheriting 
her husband’s property and taking with the 


a 
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Incr? 


Orey the, ‘duties involved i in -guch inherit- 


< 


ance, .. Those cases have to -be viewed possibly 


and- probably from, another stand: point other is 


principles are involved.” ae 


In : this case the particular . “unchastity” E 


alleged and found’ i is that some six or seven 


`- years after her fhusband’s death the respond- 


ent eloped with a Brahman. The appeal 
in this case, Phas | beento Narada andit will” 
not be wise, to see how the Rishi Narada — 
looks, <a such an act as the one attributed | 
to the pespondent, 
which’he contemplates and on which he gives .. 
no. Aincertain. ‘pronouncement in «his Book.. 







_ XI Verses.97 to 101/They run as follows: — 


"97, -When her husband is lost-or dead, 
when he las become a, ‘religions aacetio, when: 
he ig impotent, and when he, has been éxpelled. 
from caste: these Are. the five ‘cases of legal. 
necessity, i in which a woman may be a 
in taking another husband. | 

98. Eight years shala Brahman woman a 
for-the return. of her absent husband: or four 
years, if she has, no issue : after that timé, 
she may, "betake herself to ‘another man. . 
99. A. Kshatriya woman shall wait six years: 


~ or three . years if she has no issue ; a Vaishya 


wonian shall, wait four (years) if sho. has issue; 
any other, Vaishya woman G 8., one “who has 
no issue). two years. 

100; No such (definite) parted: ig proscribed, 
for a Sudra woman whose husband is gone on 
ajourney. Tywice.the above period is ordained, 
when the (absent). husband ia alive and tidings 
are received of him: .~ 

101. The. above series of rules has boci laid 
down by. the greater of the, world for those 
cases where a man has disappeared. No 
offance is imputed to a woman if she. goes to 
live-with another man after (the fixed period 
has elapsed). 

: In the light of the above. texts can hardly 
with any show of justice, we think, be pleaded 
that Musammat Dini isan, Appatika, still 
lesa.an. Awpatsta: or an Appatrita. | 

. There. is thus-no authority for, the oe 
kn that a widow, who. after her husband’s 
-death, lives with another man “commits an act 
a dnchast iy or vice. . | 2 

The appeal fails , and is gini with costa. 
ae aes Appeal dismissed., 
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mi OALOUTTA HIGH COURT. 
MISOELLANEOUS Civin Appeat No. 287 or 1909. 
AND RULH No. 8097 or 1909. 

February 8, 1910. 
` Present: —Mr. J astice Caspersz and 
Mr. Justice Doss. 
RAJANI KANT BHOWMIK. AND ANOTHER 
‘ ~-AUOTION-PURCHASERS— APPELLANTS 
Oo versus 
KARAMAT ALI AND OTHERS— JUDGMENT 
“ Dentors - “AND ANOTHER—DecREe-HOLDER 


-~ResPonvENTs, 

Enecition: of decree—-Sale—Decree passed against 
‘dead person—Nullity—No execution of such decree 
maintainable. 

Ifa decree was passed against a porson who, at 
that time, was notin existence, it was a bad decree 
though passed as a result of a Yona fide mistake, and 
could be -successfully impugned by any. person 
against whom it was actually passed, and on such a 
decree, of course, no execution could be legally had, 
such; a decree ‘would be a nullity and might be 
disregarded without any proceeding to set them aside. 
`- Khatrajmal v. Daim, 32 L A. 23;2 A. L. J. 71; 
10.1.3 584; 7 Bom. A -R.1; 90. W N. 201; 32 ©. 
208, and Kishen Ohunder Ghose v-Musammat Ashoorun 
Marshall 647; followed. 


Appeal from the order of the District Judge 


a 


‘of ‘Chittagong, dated May 21, 1909, reversing 


that of the’ First Munsif of tat placa, dated 
February 25,, 1909; 

“ Babus Mohendra Nath Roy and Sasadhar ` 
Roy, for the Appellants. 

Babu Mohini Mohan Ohuckerbutéy, for the 
Respondents. 

J udgment.—0On ‘the 23rd October 
1906, fe gale was held in execution of a rent 

lecree obtained by the opposite party: deoree- 

holder against the judgment-debtors Karamat 
Ali and’others. 

Karamat Ali has now come forward under 
sections 311 and 244 of the old Code of Civil 


` Procedure to'have the sale in question set 


aside on the ground of non-service of sale 


proclamation, and other process, and conge- 


quent inadequacy ‘of price; also, on the ground 
that the rent decree, in execution of which 
the’ sale took place, was passed against a 


- person named Ashgar who was dead at the 


date of the decree, 4th April 1906. 
The Court of first instance declined to 
setaside the sale. It. found that the sale 


‘proclamation and writ of attachment had been 


duly served, and, also, that’ the price fetched 
“was not "inadequate. With regard to the 
further objection that the decree had been 
passed against a dead person, the Muansif 


‘thought that, inasmuch as this was the result 


524 
GOPI KRISHNA MANDAL V. BAM LAL MANDAL, 


of a bona fide mistake, the rent decree was a 
valid decree. - 

' Tn appeal, the District Judge of Chittagong 
. has set aside that decision and the sale. 
He does not, in so-many words, decide whether 
the sale proclamation and writ of attachment 
had been duly served, and whether the price 
was inadequate; but he has held that the 
judgment- debtor Karamat Ali was at Singa- 
pore during the execution proceedings and 
that he was unaware of them. On the second 
_ question, the District Judge has found that no 


decres, can be executed against, a person 


deceased and that, therefore, the sale pro- 
ceedings were ab initio void. 

The auction purchaser appeals to this 
Court. - 

The first point that arises for determination 
is whether, a second appeal lies in acase like 
this. To meet any possible objection on this 
score,-an application was made, under section 
622 of the old Code, and, upon that applica- 
tion, a Bench ofthis Court issued a Rule 
calling on the opposite party. to show, cause 
“why the or der of the District Judge should 
not be set aside on the ground that it was 
made without jurisdiction, 

Wethink that the judgment of the- District 
Judge is, on the whole, correct. It- is true, 
he hardly disengsed the case on the same lines 
as the Munsif did; but, in his opinion, as we 
_ take it from the termsof his judgment, the 
sale proceedings were tainted with fraud, 
` that they were taken in the absence of 

Karamat Ali at Singapore, and that although 

they purport to have been taken to his know- 

ledge, that was not the fact Consequently, 

the case must be regarded as one under sec- 
_tion 244of the Code and a second appeal 
would lie. 

Thesameresultmustfollow fromthe further 
consideration that, if the decree was passed. 
against a person who, atthat time, was not in 
existence, it was a bad decree and would be 
successfully impugned by any person against 
whom it was actually passed, and on such a 
decree, of course, no execution could be 
legally had. These propositions have been 
regarded as elementary by the Judicial, Com- 
mittee in a passage oftheir Lordships’ judg- 
ment in Khair ajmal v. Daim (1). It was 
there observed: “On ihe other hand, the 


Court had no jurisdiction to sell the property 
(1) 82.1 A. 23 at p. 38; A.L. J. TI; 1C. L J. 564; 
7 Bom. L. R. 1; 90, W, N 201; 32 C. 296. 


INDIAN CASES. 


— 


— 


of persons who were 
proceedings or properly represented. on the 
record. As against suòh persons the decrees. 
and sales purporting to be made would be 4 
nullity and might be disregarded without any 
proceeding to set them aside, If authority be 
desired for these elementary ‘propositions, ib 


` may bè found in the judgment‘of Sir Barnes 


Peacock in Kishen Ohunder e Musammat 
Ashoorun (2).” 

An either view of the case, therafore, we 
think that the case is one falling within . the’ 
purview of section 244, and that, on thà find- | 
ings no less than on the admitted facts. 
decision of the District Judge cannot be” 
disturbed. ; 

. The appeal, serete; fails and is dismisse 
wih coats. 






Appeal dismissed. 
| Ruy wo. 3097 or 1909. 

“As in the judgment just delivered, in 
Miscellaneous Appeal No. 237 of 1909, we fave 
held that a second appeal lies in this case, the. 
Rule, which was, issued in the alternative, .. 
must be, and is, hereby discharged. 

We allow no EHH in this Rule. 


Rule discharged. 
(2) Marshall 647. 
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CALCUTTA HIGH COURT. 

MISCELLANEOUS ‘Civit APPRAL NO. 578 OF 1908, 

January 19, 1910. ; 

Present — Mr. Justice Mookerjee-and 

- Mr. Justice Teunon. ` l 

GOPI KRISHNA sce E 
— APPELLANT 
YEN sis 
RAM LAL MANDAL AND oTHERS— | 
PLAINTIFES— RESPONDENTS. 


Transfer of Property Act (IV of 1882), s. 78—Charge 


on surplus sale proceeds of revenue sale—Attachment 
of money—Decreé nisi made absolute— Interest, , 
Shortly after a mortgage deoree, one of the “mort- 


goged properties was sold for arrears of fevenue and ` 


a certain amount was deposited in the Collectorate as 
surplus sale proceeds. On the lat October 1904, the 
sum was attached by the decree-holder and on the- 
llth November following, the mortage decree nisi, 
was made absolnte; 

Held, that the sum deposited in the Collectorate 
became available to the deoree-holder.as soon as hig 
decree “was made absolute, and as soon as it was. 
attached it ceased to be available to the judgment- 
debtor; that, therefore, on the lst October 1904, 
there was a partial satisfaction of the decree to the 
extent of the sum in deposit in the pre rons 


T1910 


~ 


not parties to the . 


the., 
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- DHANAI BARDAB Y. TARAK NATH. |, anti 4, 


and that the deoreo-holder i is not’ entitled to claim” a In support of the cross- „objection reliance 
Megraj Marwari v. Nursing, Mohan Thaku 7 35 o at has been placed upon a decision of this Court 
846, ‘distinguished. ae in Megrag:, Marwar i v. Nursing Mohan Thakur . 
™ Appeal from the order of ‘tha “first Sub- ` (1); and’ it ‘has: been argued that the decree- 
Judge of 24.Perganahs, dated the 7bh ‘of Sepi. holdar is antitled to interest on the entire 
tember, 1908. ih T judgment-debt ‘till realization, thatis, till any 
Dr. Rash Behary Ghbse,, Babus. Parone. sum “paid by the judgment- debtor becomes 
bashi Mukerji, Atul Ohandra Ganguly, for the.. , actually’ ‘available forthe use of the decree- 


_ Appellant. : “ holder. The case relied upon, however, is 
Babus M driv Nath Boy and Biraj M Mohan clearly distinguishable, because in the case 
‘Mojumdar, orthe Respondents. ~~ before us thesum deposited inthe Collectorate 


‘Jud ment.-tn' this appeal ` we are, ` manifestly became available to the decree- 
invited ,‘by ‘the’: judgment-debtor as also by“ holder as soon 'as his decree was made absolute 
the`dé ee-holders’ to modify an order of the ' on the 11th November 1904. Thé moment the 
Court’ below in the’ course of proceedings in ' “mortgaged property was trausformed into 
execution of a` mortgage decree made on the money by reason of the revenue sale, the lien 

i August 1904... Shortly after the, decrée, of the judgment-debt fastetied by operation of 

gne of the mortgaged properties was sold for. Jaw upon-the surplus sale proceeds, [ Debendra 

rears | of revenue and a sum of’ over’ Nath. y. Abdul-Samed(2) |, and as soon as such 


. 5,000 was deposited i in the Collectorate ås _ sum’ was attached at the instance of the decree- 
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surplus sale proceeds.. On ‘the Lat October - . holder on the-lst October 1904, it ceased to 
1904, upon the. application: of“ the” plaintiff; 7 be available fo the judgment-debtor. It was 
this sum was attached. ‘On the 11th Novem- . by reason of- the want of necessary diligence 


une following ‘the mortzage ‘decree, nis was | on the part. of the decree-holder that he 
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present execution On ea the sere datas ` hold that on ‘the 1st October 1904, there was 
debtors: Gbjected that the application waa. 8 partial: satisfaction of the deowea 6a the ex- 
barred by: limitation and that the decree- tent of the sum in deposit 1 in the Collectorate, 
holdets were not entitled to clmm interest ~ and the deoree-holder i 18 not entitled to claim 
after the date, fixed in ‘the decree for redemp- interest oii such sum. s 

tion of the mortgage properties. The decree- Asboth the appeal and. the’ cross-objec- 
holder contended, ‘on, “the other: hand that tion’ have failed, there will be no order as to 
these objections were ‘unfounded and that costs. `: 

“he was entitled to interest, ori the entire ` ris oe Appeal and ‘cross-objection dismissed. 
judgment- debt irres active , of the | gum. in, : uses 

deposit in’ the jin a MA; “and - attach- (2) T Ind. as: zee A Bak aaa nha 

ed at his instance’ on the Ist October 1904. mi di i 

The Court below, overruled the objection: of . on ` ir agan 

_ the judgment-debtor as also that of the decree- - 

holder.. The judgment-debtor. has -now. ` > CALCUTTA HIGH COURT. 


: appealed to this Court and on- behalt ofthe - Sidon O1vIH ‘Appear No, 1451 or 1907. 


pan 


to 


- deoree-holder; a memorandum’ of cross- -objēo- < - < February 23, 1910. 

: tion ‘has béen ‘presented. :. _ ” Present: :—Mr. J ustige Oaspersz and 
In'so far as the appeal i is apaeaened there is Mr. Justice Doss. 

clearly no. substance in it. It has not been - DHANAT SARDAR AND GA ERA DENG 
seriously contendéd that the application for |” aie. is ‘APPELLANTS 
‘execution is barred by limitation’; nor can ib” |‘ "7 ' "versus 
be successfully argued that the decrae-holder- E TARAK NATH OHÓWDHURI— - 
is not entitled to interest, after the date fixed- . ~ “Dura NDANT— RESPONDENT. 


for red Civil tue. (ode (Act XIV of 1882), 8. 108— 
or redemption. -.The decree 18_ ‘perhaps a a Rate asians bus aun cole Bane es 


‘Little - ambiguous, . but interpreted in the dofendants—Appeal-—Decree affirmed—Jurisdiction of 
light of the judgment, i ‘there can be no Ques: , first Court to set aside ex parte decree—Second Appeal 
tion as, ‘to ‘what was “really, intended, ae ae H j jurisdiction andi important «point of taw 
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allowed to be taken for the first time in second appeal. 


| INDIAN GASES. 


After an appeal is fled against a dectee of a lower ' 


. Court, which proceeds on a ground common to all 
the defendants, the power to set aside the original 
decree on an application under section 108 of the 
Civil Procedare Code, 1882, by any of the defendants, 
against whom the decree was passed ez parte, becomes 
‘vested in the Appellato Court only, and tho first 
Court does not continue to exercise jurisdiction in 
the matter. 

Sankara Bhatia v. Subraya Bhatta, 80 M. 535, 
17 M. L. J. 486, followed. 

Monomohins Chowdhurans v. Nara Naiayan Roy 
Chaudhri, 40O W N 456, distinguished, 

A contention. which involves a question of juris- 
diction and an important point of law may be 
permitted to be taken for the first time in second 
appeal. 

Appeal from the decree of the Sub-Judge 
of Patna and Bogra, dated May 13, 1907, 
affirming that of the Munsif of Pabna, dated 
May 22, 1906. 

\Babus Harendra Narain Mitra wae Jogendra 
Chandra Dutt, for the Appellants. ; 

Babus Mohendra Nath, Roy- and Mohini 
Mohun Ohuckerbutty, for the Respondent. 

Judgment.—tThis is a second appeal 
in 4 suit instituted by the plaintiffs- appellants, 
to recover possession of five bighus land on 
declaration of their jote right which was 
created by a patta, dated-the 2nd Kartick 
1294, granted by ‘the putnidar. The suit 
was originally decreed against the seven de- 
fendants, including the defendant ‘No. 7 
Tarak Nath Chowdhury, who is the respord- 
ent in this appeal, and against whom the 
suit was decreed ew parte, on the 29th Sep- 
tember 1902. . The defendants Nos. 1 and 4 
preferred an appeal from that decree, but it 
was dismissed on the 12th Pebrnary 1908, 
and on the plaintiffs taking ont execution, the 
objections of the defendants were disallowed 
(by the Munsif) on.the llth March 1905 
and (by the Subordinate Judge) on the 15th 
Jaly 1905. Meanwhile,.on the 23rd April 
1903, the defendant No. 7 applied under sec- 
tion 108 of the old Code of Oivil Procedure, 
to have the ex parte decres set aside as 
against him, and his prayer was granted by 
the Munsif on the 23rd December 1903. 
The suit then proceeded with the result that 
it has been dismissed against the defendant 
No. 7 by both the lower Ovurts. Í 

Plaintiffs appeal, and, on their bahalf, it 
-has been contended, first, that the order of 
the Munsif of the 23rd April 1903, setting 
aside the ev parts decree against the defen- 
-dant No. iG was passed without jurisdiction 


m 


1 


_ authority to, do this ‘unless it had acquired 
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4 


Nan the original dace ee had already been 
affirmed on appeal; secondly, that at all 
events, the entire suit should not have been 
dismissed. the ‘proper procedure being. to 
have. ascertained the share, in the disputed 
land, of the defendant No. 4 and to have dis- 
missed the suib to the extent of his share; 
and, thirdly, that the lower’ appellate Court 
has fallen into error in estimating the value 
of the evidence, including the Leport of the 
Civil Court Commissioner who conducted an 
enquiry after the revival of the suits 

There is ‘no force in the third contention, 
The case involves a consideration of the 
precise situation of the plaintiffs’ joteland and, 
though the eastern boundary was, originally, 
the ore in dispute, the Subordinate Judge, 
concurring with the Munsif, has placed th 


oa 


jote land on thé west of the - disputed land: ’ 


This finding has been arrived at on the whole, 


Jin kaki. 

We have permitted ihe first n to 
be taken at this late, stage of the litigation 
because it involves a question of jurisdiction 
and an important pointof law. The validity 
or otherwise ‘of this contention depends 
upon the question whether the entire decree 
of the first Court, t.e., the decree against all 
the défendants including defendant No: 7 or a 
portion of that decree, t.e., the decree against 


‘evidence: it is fortified by other fact, also; \ 
found, that the plaintiffs’ suit. is barred by \, 


defendants Nos. 1 and 4-who contested “the | 


suit, and also appealed from the decree, 
merged in, and wassuperseded by. the decree 
of the-appellate Court. TO 


The plaintiffs asked for a joint decree 
against all the defendants alleging that-they 
had jointly dispossessed them “(the plaintiffs) 
from the land. The decree which the Court 
passed thereon was a joint decree against all 
the defendants, ‘and it proceeded on the 
ground common to all the defendants, namely, 
that they had no title to the land and 
that they had unlawfully dispossessed the 
plaintiffs from it. i 

It is conceded that if instead of affirming 
the decree ofthe first Court, the appellate 
Court had reversed the same on the appeal 


of two of the defendants, it could, under sec-. ' 


tion 544 of the old Code: have reversed it in 
favour of all the defendants. 
‘ Bat’ the appellate Court could have no 


i 
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“Tarisdiction : over-the entire ‘subject-matter 
' (eyen though the appeal: had been lodged by 
‘two of the-defendants only) ‘and was compe- 
tent to come to a determination in regard ‘to 
‘the:same as between all parties to- the suit. 
-Once; such jurisdiction is vestedin the ap- 
-pellate- Court. -for the purpose ‘of deciding . 
“ whether: it should reverse, modify or affirm 


~ the decree ofthe first Court, it-must continue 


/ 


| 


to. exist during the:‘process of" judicial deli- . 


‘beration: (else it would. have: no ‘Jurisdiction 


to oy aor modify the deoree) , and it would 
ical to : suppose ‘thatthe Court lost‘ 
jurisdiction: ithe moment’ it pronounced 
an rder of affirmance. 
“It necessarily follows that after: appeal had 
een preferred, . the first: Court: cannot, in a: 
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cage’ such asthe ‘present,’ continue to exercise’ 
‘jurisdiction at‘;the- instance of any ofthe., 


- tł 


é 


'- defendants, sagainst whom it has: passed an 
‘ex parte decree, and arrive laba judicial con- 
glusion “which» mayi ‘possibly ‘be in- conflict. 
with the dedision of the ‘appellate Court. 
ae wailing | of-the: Madras High Court :in- the ` 
“case of ‘Sankara Bhatta v: Subraya Bhatta (1), . 
Wang our view. ` Thè: vase of Monomohini — 
:Ohowdhurant yv. Nara ‘Narayan Rey Chaudhri 


(2); is distinguishable as it proceeded on the, 


“was ‘divisible and: all that this-Court was - 
é asked to do was'- -to get aside the ‘order of the ` 


= plaintiffs with costs, in-all:the Courts. 


The 
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vides 


Present: :—Sir George Knox,. Kr. „Judge, 


ht „DUNT YA, PANDE: OAND OTRNRS— DEFENDANTS |, | 


assumption” that'the decree. of the Ist Court 


firat Oourt’ “made under section-L08 of the 
old Code; in so ‘far a as it set aside the original . 
„decree against the contestisg defendants after 
“it has been affirmed -by the appellate Court. 
In this view it is. unnecessary’ to discuss 


~ 


- „thei second contention, : >° + 


Giving effect to the first contention, there- 
„fore, we decree, this. ap pealand, the suit of. the <, 


wi 


P Appeal diemisséd. 
80 ML. 535; 17 M. L. J. 436. 
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, as "ALLAHABAD HIGH COURT. 

_ SEconD Criz APPRALS Nos.. 993. AND 994" 
sj OR 1908. a, 
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RESPONDENTS. . 


š a TE E preenptor o— Decree w "Jason" of 
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inférior pre-emptor to which superior pre-emptor was’ 
wo pai ty—Subsequent suit by supsrior pre-emptor 12 
not barred—Right of pre-emption not a right of ve-pur- 
chase but'a right of substitution, 
: Å person, having a superior right of pre-emption, 
is‘entitled to’ maintain “a anit for’ pre-emption, not- 
withstanding the fact that a decree-for pre-emption, 
‘in a suis to whion the -superior pre-emptor was not a 
' party; hag already been passed in respect of the same 
transaction in favour of inferior rival pre-emptors 
' Abdur Razzaq v. Mumtaz Hossein, 25 A. 384, Berk Mol 
y- Hukum Singh,-20 A. 100, distinguished. 

Muhammad Latif v. Gobind Singh, 6 A. 382, 
relied upon. ” 

' À right of pre-emption is not a right of re-purchase 
but a right of substitution’for the original vendee. 

‘Govind Dayal v. Inayatullah, 7 A. 775, relied upon. 

Second appeal from the decision of the 
District Judge of Ghazipur, ‘dated the 25th 

of J uly 1908. ` 

| Mr.. Gorind ‘Prasad, for the Appellant. 

Mr. M. L. Agarwala (with him Messrs. 
‘Sital Prasad | Ghose and Balram Chandra 
Mukerji), for'the Respondents. 

“ Judg ment. —These are two connected 
appa arising out ofa suit for pre-emption. 
There are four distinet parties concerned. The 
“frst two ‘defendants are the vendors, and they 
‘have sold“ certain share in a mahal to 
-defendants ‘Nos. 3,4 and'5 who are strangers. 
“The defendant No. 6 (Dina or Dania Pande) 
Vand defendants Nos.'7 to 19 (Mahadeo Rai 
‘and others)}are rival pre-emptors. The sale by 
' the-vendors,'to the vendees took place on 


| “Déc6mber 20th, 1906, the consideration stated 
“In the ` 


deed -of sale being Rs. 1,500. On 
~ October 21st, 1907, Dina ‘or Dunia filed a 
suit for’ pre- empon in the -Court 'of the 
' Subordinate Judge of Ghazipur and on Nov- 
"ember 29th; 1907, that Court gave him a decree 
'for pre- emplion in respect of 1/l4th of the 
` property concerned. The - second sat. of 


i pre- emptors, Mahadeo Rai and others, filed 


"their suit in the Court'of the Munsif of 
” Mohammadabad on October 29th, 1907, their 
| plaint , was ‘returned ‘to them on December 
14th 1907; for presentation in the Court of 
Suborditiata Judge: it was presented 

accordingly: ‘on December 16th, 1907, and the 
“claim of- Mahadeo Rai and ches. decreed 
‘in ‘respect of the remaining 13/14th of the 
' property sold on December 23rd, 1907. The 
plaintiff in ‘both these suits accep ed the 
Sio oona daon as boing Rs. 1,500 accord- 
ing to the specification in the sale-deed. The 
’ present anit was brought on December 17th, 
“1907, in the Courtofthe Munsifof Muhammad- 
"aad it was 8 expressly” pleaded that the ane 
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consideration - specified in-tho sale- deed a 
December 20th, 1906, was fictitious, the correct 
amount being estim ated at Rs. 400 only. Thè 


l - - defendants Nos. 6 to 19 were impleaded as- 


rival pre-emptors, but-the plaintiff stated, his 
cause of action as having arisen on ‘December - 
20th, 1908, and also on November 29th 1907, 
the date of the decree i in favour of Dania’ 


‘Pande. The. present plaintiff, was nota party 


to either of the previous.. ‘suits. The learned 


‘Munsif held’ ‘that in view of the plea re: - 


garding the actual amount of the considera- 
tion, he had jurisdictidn to entertain this- 
suit ; he found that the- present plaintiff had 


- undor the terms of the wajib-ul-arz a superior 
. pre-emptive right toany .of the defendanta 


4 


Nos. 6 to.- 19: he held that the plaintiff’s 
- rights would not be affected by. tHe. result of- 


either ‘of the previous suits to which he 
was not a. party, ; finally, he. found the-actual - 


- gale consideration to-have been -Rs. 800 and 


he gavo“ „the. plaintif a decree accordingly., 
The defendants N fos. 7- to 19 ‘submitted to 
this decree; but separate appeals were filed: - 
in.the Court of the District Judge of Ghazi- 
pur by the defendants-vendees and by the 


` rival pre-emptors Dunia (or Dins), deferidant 


No. 6.’'The learned. District Judge held’ that 
no decree for pre-emption could be’ passed-in 


favour of the present - plaintif after the" 


dates of the two decree: ï in favour of the two 
rival. sets - of .pre-emptors. He accordingly, 


without deciding any of the other -points in - 


issue, accepted the appeals and dismissed the 
plaintiff's suit... The latter comes to this Court 


in second appeal, and i is virttally ‘Opposed : 
by the defendant No. 6 (Dunia) only. The 


defendants ‘Nos. 7 to 19- and the defendants- 
vendors have not appeared at all i in this Court 


‘ while the defendants-vendeés Have appeared: 
‘only. to plead that they engl to be exempted 


from all ‘costs. " 


The decision of the learned District J idge. 


“rests entirely on the ruling of this Oourt in 


„Abdur Razzag. v. Mumtas Hossein (1). Now in 


that case it is clear that what’ ‘the learned 
‘Judges of this Court held tobe the “ 
able difficulty i in the way of the plaintiff ” was 
that he had been a party to the. previous. suit 
for pre- -emption, and might have sought his 


‘remedy by way of appeal from the previous 


decree. It is true they went on. to add that 
they could find no “authority for the pro 


(1) 25 A. 984... | 
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position that a aah of pre- -emption arises 
upon thè transfer of property by virtue of w 
decree.in a suit for pre-emption, but we- are 
not really concerned i in the present case with , 
the’-trath or’ otherwise’ of this- proposition. : 
- The. suit i is really based on the original trans- 
fer by ‘voluntary - sala, and is brought within’ - 
the prescribed period of limitation from the* 
-date of the same. We were referred in tho 
course of argument to sundry other rulings, 
none of which appear strictly. ‘relevant to, 
the point now in issue, For ins ince in ` 
Serh Mal v. Hukum Singh o it was” held. k 
that a re-sale by a stranger to a co-8 arer” 
having equal riglits with the párty “see 7 
pre-emption would extinguish the said par 
right; ` butin the present cabs ‘apart - roth 
the Droad - -distinctión betweén ‘a ré-sale d 
the ‘snbstituii ion of- a new, purchaser’ 
for the original vêndee- under w decree for 
pre-émption, the whole pdint of the plaintiff-’ 
appellant’s claim ` is that he has a right of 
pre- -emption superior to that of any of the’ 
‘tival pre-émptors. We were.referted also’ to” 
“an unpublished’ decision of this Court in’. 
“Alladad Khan. v. Munshi Abdul Hakim”. 
(S.Å. No. 724 of 1906 decided'on April 15th,’ 
1907), in which it was’ held’ iir- effect: that- 
when there has been a re-sale by the original _ 
.vendée before any suit for pre- -emptioni’ had” 
been instituted, a person seeking -to enfores a 
rightof pre- emption miist claizh ‘to: ‘pie: ner | 
both gales. It iš clear, ‘however? that's right 
of pre-emption is nota right of re- purchase’, 
‘bat a right of substitution’ for thé original _ 
vendee vide Govind Dayal v. Inayatullah (3). “ 
There ‘Ras not been tinder: ths, decrees “in” ` 
favour of the rival pre-emptors any fresh” 


transfer in their favour, they have ‘been put | 


in the places of the ‘origirial vendëės. ` Those 
veridees acquired’ by their ptirchase a valid 
title but one dubject ; to the exercise of ‘the - 
right of pre- -émption by’ any. person possessed — 
of stich right: The defendants Nos. 6 to 19° 
have stepped into the shoes of these vendees,’ 
and if the plaintiff in fact has & right. of 
pre-eniption superior to theirs and claims to` 
exercise it within the périod of limitation ‘ 
allowed by. the law from the date of the-. 
original sale, there seems no reason’ for Hold- . 
ing that his right Ras been extinguished by 
. the fact that decrees have been passed in ` 
“ana of’ sthese defendants in two suits _ 
(8) 7 A, 778. = 3 
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to which the plaintiff was not a party. In 
another case in thia Court, Muhammad Latif. 
v. Gobind Singh (4),- a suit very similar to 
the present was allowed to succeed. The 
actnal decision as reported is upon a different. 
point, but that the fact that a pra- -emption 
decree in virtue; of which certain persons 
had stepped j into’ the places of the original 
yendees would not bar a subsequent suit for 
pre-emption on the original sale was taken 
for -granti . It was strongly urged upon us 
in argo ‘ent on behalf of Dunia Pande that. 
the pléintiff had no cause of action against 
this defendant except upon the latter’s decree ` 
£ [November 29th, 1907. In any case . thia 
sola does not apply to the defendants * 
‘Nos..7 to 19, who had not obtained any decree 
r at all-at the’ time when the present suit was 
filed. The way in which these defendants 
` got their suit in the Court of the Subordinate 
Judge rushed through is . certainly peculiar 
and suggestive of, collusion, aud, ag: we have ` 
already: pointed, ont, they have submitted 
to the decree of the "Munsif’s Court in the 
present. case and have put in no appear- 
ance in this Court., The answer, however, to 
the _argument on behalf of the defendant: 
respondent Dunia seems to ‘be, in the fact 
that he was really simpleaded along. with . 
defendants Nos, 7. to 19 simply as a rival 
` pre-emptor: “The ‘plaintiff had a cause of action 
as against all the defendants Nos. 6 to 19 
from the date when they formally set up 
their respective, claims. to pre-emption re: 
-warding the:sale-deed of December 20th, 1906; 
by filing’suits to. that effect; the point may. 
not have.been taken with sufficient clearness 
in the plaint, bat this can hardly -be said to 
effect the plaintiff's. right to,.succeed. We, 
thérefore, , accept these . appeals, set aside 
‘the: decrees of the lower appellate ‘Court and 
remand the suit: to: ‘that, Court for ‘disposal 
under the provisions: ‘of Order XLI, Rule 23 
of the Civil Procedure Code of 1908. Às 
regards costs we think it proper to order, 
that Dunia (or Dina) shall pay the costs of 
-the plaintiff-appellant i in this Court including. 
fees on the higher. scale and that the defen- 
dants vendees bear their own costs. . 
- a Avil aoa oar ie remanded) 
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-they (the judgment-debtors) were 


ALLAHABAD HIGH COURT. es 
Hixgovrion First C1vin Apesat No. 82 oF A, 
. Febrnary 15, 1910; 

Present: ad Bix George Knox, Erg Judge, aa 

' Mr. Justice Karamat Husain. 
| BENI PRASAD TEWARI AND OTHERRH-—- 
Daorze- HOLDER Sm- A PPELLANTS 


versus 
| NARAIN ‘DAS AND ANOTHER——J UDGMENT- 


__ DEBTORS——ResponDEnts. . 

Civil’ Procedure Code (Act V of 1903), 8. 2° (19) — 
Mene profits—Interest on mesne profite—Mortg age— 
Redemption decree—Transfer of Property Act f IV of 
1882), 88: 76, , ; 88—Lender of mortgage money— 
Laches in’ instituting suit for redemption —Mortgagee’s 
liability for mesne profits—Interest from date of 
depostt-~Collection charges from date of deposit— 
Mortgagor and mortgagee. 

„The mortgagors deposited the. mortgage money 
under section 88 of Act IV of 1882, on the 25th of 
June, 1896 They brought the suit for redemption on, 
the 16th of October, 1901; and obtained a decreé with 
a direction thatthe mesne profits should be determined 
by.the execution Court. Application for ascertain. 
ment of mesne profits was made in October 1907, Tho 


~ 


' judgment-debtors objected, among other things, that 


the decree-holders, being guilty of laches in institut- 
ing the’ Suit, Were not entitled to interest on mesne 
profits prior to the institution of the suit and that 
entitled to a 
deduction of collection charges from the gross profits: 
Held, that-the definition of mesne profits, in section 2 
' (12) ‘of Act V of 1908, included also the interest on 
mesne profits- and that the deoree-holders were 
ontitled to interest on mesne profits from the date of 
the deposit of thé mortgage maney in Court to the 
date. of realization: 

` Held, .further, that under’ section 78 (f) of 
the: ‘Transfer of Property Act, 1882, the mortgageo 
judgment-debtors were liable to account for 
the grosa receipts from the mortgaged property 
from the date of ‘the -deposit and were not entitled 
to any deduction on account of collection charges. 


. Execution first appeal from the decision of. 


the Subordinate Judge of Jaunpur, ie 
21st November, 1908. ` 

Mr. B. B.. O’Conor (with Gai Mr. Cotai 
Prashad, for: the Appellant: 

The Hon. Mr. Sundur Lal (with Dr. Tej 
Bahadur Sapru and Mr, Baldéo Ram), for the 
Respondents. 

Judgment.—this first appeal arises 


‘out of execution” proceedings connected with 


B decree for possession over 14 annas share 
"of mausa ‘Dharampur. The decree contains 
a ‘direction that the mesne’ profits were to be 
détermined 4 in the execution department. As 
a certain amount of argument , In the case 
has turned upon. facts prior to the decree, it 
is necessary to recapitulate these facts, The 
decree-holders, who are appellants here, 
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brought a suit for redemption and also for . 


mesne profits, arising out of the following 
circumstances. On the 25th of June 1896, 
they deposited what they considered ta be the 
mortgage money in Court and called upon the 
respondents, under section. 83, Transfer of 
Property Act, to accept the money deposited 
in full discharge of the amount due on the 
-mortgage and for delivery of the mortgage 
deed. The respondents did not accept the 
money so deposited and the appellants had to 
bring a suit, which they did on the 16th af Oc-` 
tuber 1901. This suit resulted ina decreeon the 
lith of April 1902, whereby they were given 
a decree for redemption and ás already stated 
the decree contained a direction that mesne 
profits were to be ascertained in execution. 
This decree was confirmed on’ appeal to 
the- High Oourt on the 2nd of November 
1904. In or about October 1907, the decree- 
holders ‘filed an application for the ascertain- 
ment and award of mesne profits. They 
assessed the amount due to them at 
Rs. 15,347-3-10. . Amidst other objections 
which were taken by the respondents, and 
which we need not consider for the purpose of 
this appeal, the respondénts contended that 
as the decree-holders had delayed un- 
necessarily the institution of the suit and 
the ‘application for mesne profits, the 
account, which the decree-holders had based 
upon gross collections, should be based upon’ 
actual collections, that the decoree-holders 
were not entitled to interest,and that they - 
were entitled to collection charges. 
Court went on the objections with the result 
that as regards interest it held that there had. 
been undue delay in bringing’ the suit and 
the application, and no reasonable explana- 
tion had been given for that delay. The 
decree-holders were, therefore, gnilty of 
laches, and the executing Court refused to 
allow interest on mesne profits for the 
period prior tothe institution of the suit and 
granted interest only on the profits pastand 
future after theinstitution of the suit at the 
rate of 6 per cent. per annum. It further 
held that the judgment-debtors were liable 
to account for actual collections,and that the 
account should not be based upon gross 
reutal.. 
charges and the Nankar allowance which the 


judgment-debtors sought to set off against. 


` theamount awarded as mesne profits, the 
Court held that under section 76, Transfer 
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With reference to the collection 
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of .Property Act, no such charges were 
judgment-debtors had to 
account for the gross receipts without any 
deductions. It further held that there was 
no satisfactory evidence to prove that the 
judgment-debtors had paid any Nankar 
allowance, and on this ground, also refused 
to make any allowance, om account of the 
Nankar set up. With reference’ to the pro- 
fits of sirand khud kesht lands, ' “which were 
claimed by the decree-holders, the Court held 
on the evidence that the sir land remained 
waste and uncultivated, and as regards 
the lands held in khud kashti they also remain- 
ed uncultivated. It, therefore, refused \ to 
grant the decree-holders anything on on 
of the profits of sir and khud kasht lands. IN 
then drew up ar account on the basis above 
set forth, and awarded the decree-holders 
Rs. 8,168-13-6 as mesne profits. In con- 
sidering the question of costs; it, while allow~ 
ing the decree-holders the Court-fees which 
they had paid and will have to pay as costs, 
refused to allow any further costs on’ the 
ground that the decree-holders had asked 
for too much under the head of mesne. 
profits, and: had apparently filed and pro- 
duced superfluous evidence. - ae 
Both parties were dissatisfied with this- 
order. The decree-holders have ‘appealed 
and the judgment-debtors have filed objec- 
tions. “The decree-holders again set up their. 
claim (a) for interest on mesne profits, (b) 
for profits on str and khud kasht lands, (c) for 
costs, and. (d) for interest -on the amount 
awarded up to the date of realisation.’ They: 
further contended that as the judgment-- 
debtors were in possession and did not keep: 
or produce correct accounts of gross realisa-, 
tions, the account of mesne profits should: be 
based on gross rental; and it was for them. 
to provethatthey could not havecollected more 
thanwhatthey stated they hadactually realised.- 
The judgment- debtors set up their claim for. 
costs of collection and for Nankar allowance 
and for some costs on account of ‘cesses paid 
by them. “At the hearing they withdrew this, 
third-last claim and confined th emselves to the. 
first two. 5 
As regards interest we find Nan con- 
cluded by the definition contained in seetion 
2, clause (12) of Act No. V of 1908. There 
is nothing new in the definition, it simply ` 
reproduces the definition given of mesne, 
profits in section 211 of the old Code, XIV 
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With; reference to the olaim for. profits as 


- rents. of the’ sir and khud kasht. cultivation, we 
agree .. with ‘the view: taken~ ‘by the Court 
‘below, «It is. trae that ‘Lhe. mortgagors are 
entitled, to the.. gross, receipts. .,.The, respond- 
. ents- have: filed’ accounts » and ,. produced. ` 
evidence. and | the] lower appellate . Court has , 
accepted, that évidence. > It.was for, the: ‘BD-. 
pellants, to-show. either that the accounts were , 
wrong or.thi at there, Was negligence. . Neither . 
has, beén proved. This - peat of ‘the claim- is . 
disallowg ue i 


we Vea 






make the, eee Table ko. ete 
fop the;:grosg receipt from, the. murtgaged _ 

roperty from the date,of. the tender. The, 
order disallowing the dosts of, collection cannot . 
be ,-interfered.. «with. - The .,deoree-holders - 
ATO. entitled to interest on the amount award. 
ed as mesno profits up to date of realization:.. 
This claim.is good and prevails; +, 

‘We tiow:turn to, the objections, filed be. TA 
respondents wda 0. Al, R. 22, of Act No. .V. Mex 
' of 1908. 7,,We have, already. dealt -witb the 
first. ofn them.:,. The lower. “appellate Court, , 
finds ‘that there is no. satisfactory, evidence , 
to. prove: that’ ithe. respondents, paid Any 
Nankar. allowance. <> ri; 

The-result, therefore, i is, that, we. aloe this - 
appeal so far that we, vary: the, ‘decres of ‘the, , 
Court below and award the appellants interest, . 
apoti ‘mesne profits from the. date „of. tender 
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. of. the.mortgage money up to-date of realizas 7 


tion'at the rate of, six per cent. . per annum. . 
We dismiss the objections. >~: lai 
| The appellants:, will, get. the ‘costs | of the 
- case and of. the appeal i in. proportion to „theip 
success, c. The costs in this, Court. are allowed 
onthe higher, scale. Tae i oy 
A Sa ‘modified: s 
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: SJ OALOCUTTA HIGH COURT.. 
Roe Crvin APPEAL No. 1561" oF, 1908. 
r February, 16, 1910. 
. Dresani: MT] ustice Caspersz and | 
- Mr. Justice Doss. p 
“SATIS CHANDRA, BHATTACHARJEE 
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_Davenpant—ResponDent. 
4 1877), 4 5. -43 Declaratory 8 súit | 


Irr’ 


in virtus of 3 rent decree recoveredagainst plaintiffs tenant 
Suit. maintanable ~ without praya for recovery of 


, possession: spr > 
| C The plaiptiff sought. 6 obtain a decree declaring 


hig title to certain land and for a deolaration that 
the’. defendant had acquired no ‘right to it in virtue 
off thé rent: decrees he had recovered ` against the 
plaintiff’s- tenants: > 
£ „Held, that as. the „position of the plaintiff was that 
he was stili i in poasession of the land and that he 
Shad ‘not ‘yet failed to recover rent from the tenants 
‘and’: that he had come into Oourtin- order to dig- 
pel the: cloud - cast -npon -his. title- by- the action 
of the defendant, the suit was maintainable although 
no prayer for recovery of possésgion had been included. 
' Lokenath Burma v. Keshab Ram Doss, 18 C. 147 
‘ab'p’ 154; Chinnammal 4. ‘Varadardjulu, 15 M. 807 and 
Nirmal Ghunder Banerji v. Mahomed Siddsk, 26 C. 11, 
25 LA. 225, roferred fo. . 


2 Appeal, from: the : ‘decree of the - District 
Judge, of Rajshayo, dated March 31, 1908, 
affirming that of the Sub-Judge of. that dis 
trict, dated. June 18, 1906.. 4 

” Babu . Harendra Narain Mitra, for the 
Appellants, à : 

' Babu Jedek, Ohandra Roy and Hem Chandra 
Sen, for the Respondents. 

J udgmen t.—The plaintiff sought. to 
obtain, 2 ‘decree, deélaring his title to the three 
plots i in ‘the scbedale. and for a declaration that 
the. defendant had, acquired . no right to the 
properties” in virtue of the rent decrees he had 
recovered ‘against. the. -plaintiff’s tenants. . 

Ta the opinion of the, lower Courts, the plain- 
tiff should, haveincluded a prayer for recovery 
‘of possession, and, farther, the. lower appel- 
late Court. refused. to allow him to amend the 
pláint because., there, had been considerable 
delay i in applying for that purpose, 

„In second appeal, the contentions raised are 
tikes in number: first, that the plaintiff's 
suit was maintainable on & right construction 


of section 42 of the Specific Relief Act; sacondly, 


that, atany rate, the amendment of the plaing 
prayed for, should have .been allowed, and, 
thirdly, that, in any event, the suit. can pro- 
ceed. with regard to the third plot as to which 
the defendant: has ; mot. recovered any rent 
s „deċree against, tha tenant, thereof. ` a 


“A number of cases have been cited; but 
‘before’ ‘dealing with three of the casas which 
‘appear to; be onthe point, we may observe 
__that- ‘section’ 43 provides for a suit by a 
person, who is "unable to seek any further 


E relief, ‘fora more ‘declaration against another 


person intérested to deny his title. -Unless, 
therefore; the plaintiff i in. ene present ‘action 
ive tts 7 P t 
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is able to seek further relief than’ A mere 
declaration of title, his suit is perfeotly good 
and should be permitted to proceed. Now, 
his position is that he is still in possession 
of the three plotes'in suit, and that-he has not 


yet failed to recover rent from the tenants on 


the land.‘ He may possibly be defeated in an 
attempt to recover rent, "but, in the present 


circumstances, he has come into Court in- 


order to dispel the cloud cast upon his title 
by the action of the defendant. Suits’ of this 
kind are frequently brought. 

In Lokenath Surma v. Keshab Ram Doss 


(1)it was pointed otit that ihe plaintiffs were ` 


entitled tosne ander section 42 of the Speci. 
fic Relief Act, because they were not seeking 
for khas-pogsession but merely for possession 
by receipt of rent from the defendants and 
that, on obtaining a declaration of title, it 
would be sufficient for them to notify it. In 
that view, it -was held that the plaintiff’s 
-omission to sue for possession was immaterial, 

Then, in Ohtnnammal v. Varadarajulu (2), 
the conclusion drawn from allthe evidence as 
‘to possession was that possession of the whole 


property in dispute'was neither with 'one nor 


the other of the contending parties, ‘and that 
‘it might be expected ima case of such -dis- 
pute that some of the ryots might recognise 
one claimant as their landlord and some the 
other. The learned Judge of the Madras 
‘High Court went on to say that such-a case is 
eminently onein which a declaratory decree 
is desirable, to avoid multiplicity of suits and 
to obtain a decision once and for all; which 
shall secure peaceful possession of the pro- 
‘perty. In fact, in a case of this kind, the 
plaintiff is unable to seek any further relist 
'We may also refer to the decision of the 
‘Judicial Committee in Nirmal Ohunder Baner- 
jee v. Mahomed Siddik (3), in which the deci- 
sion of Macpherson J. was ultimately upheld. 
There, an objection was raised as to the form 
of ‘the suit being one to obtain a declaratory 
decree only. In that case rival claimants 
‘had obtained decrees for rent each ‘against 
_some tenants of the property. Their Lordships 
thought that the suit being an attempt . 
to put the whole title directly in issue 
between the principal claimants, it was not 
„only the most convenient but a strictly 


regular way to bring the dispute to a close. 
(1) 13 0. 147, at p. 154. 
5 16 M.-807. l 
8) 260.11; 26 I. A: 225, 


INDIAN. CASES. 
OHHAYUNNESSA BIBI v. KAZI BASIRAR RAHMAN, 


[1910 - 


On these anthorities, we think, the plaintiff's 
suit was maintainable. We need not antici- ` 
pate what may eventually happen'if the 
plaintiff is successfulin this litigation, : His 
object being to obtaina declaration in order 
to dispel the cloud cast on his title by -the 
action of the defendant; “and, he being at 
present unable to seek any further relief, he’ 
Jas proceeded in the right manner. 

The appeal is accordingly ‘allowed. ‘The 
plaintiff’s suit will continue, and, the Court- 
fees paid on his memorandum of" ‘eppeal: a 
be refunded ‘to him. 

The plaintiff is entitled to .costs\ of. this 
Court. The costs of the. lower Court& i 
abide the ultimate result. 
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CALCUTTA HIGH. COURT. 
MISCELLANEOUS Crvi Arpiar No. 306 oF 1909. 
February 17, 1910.. l 
Present:—Mr. Justice Mookerjee and 
Mr, Justice Teunon. > s | 
CHHAYUNNE-SA BIBI—Dacein-noxpre | 
~——-APPELLANT | -> See 
versus 


Kast BASIRAR RAHMAN—Jupoxswr. | l 


DEBTOR— RESPONDENT...” - . c 
` Enecution of devres—Application by nanak aa 
Mukhtearnamah aéceptéd by him—Name of mukhtear 
omitted from mukhtearnamah by mtstake—Amendment 
.of mukhtearnamah - Inherent power of Oourt to allow 
amendment — Discretion of Court--Amendment valsdates f 
proceeding from snception, ` 
` An-application made by 
was by mistake omitted from the mukhtearnamah can 
be validated by a subsequent amendment which the 
Court has inherent. power to allow tobe made, and | 
the amended mukhtearnamah takes effect from the 
date when it was originally filed. 

-The allowance of amendments must in every cies 
of the case rest with the discretion of the Court, and 
that discretion must depend .Jargely on the special 
circumstances of each case. Amendments must not 
be allowed to prejudicé the substantial rights of the 
party in favour of whose opponent the amendment is 





- allowed, but observing due caution in that regard, 


the time and extent of each amendment are in the 
judicial discretion of the Court, ua 
Hardin v. Boyd, 118 U.S 756 at p. 761, Codington 
v. Mof, 14 N. J. Eq 480, 82 Am. Deo. 268, followed. 
A decree was obtained on: July 5,1905. On June 
29,1908, the decree-holder applied for execution. This 
application was presented by a mukhtear who signed 
on the back of the mukhtearziamah attached tó the 
application, but the body of the mukhtearnamah did 
not contain his name, the omission being due to the 
mistake of the writer. The officer of the Court who ~ 
examined the application overlooked’ this defect, 


a mukhtear whose name Es 
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though he returned ‘the application for amendment 
within séven days, on July 2,1908, as ‘the ‘properties 
sought to ‘be attached were imperfectly described. 
“The application was amended and. re-filed on July 6. 
On August 5, the judgment-debtor filed objections 
but no objection was expressly taken that the mukhtear 
had not been duly empowered to file the application. 
On September 10, the decree-holder filed an application 
stating that by an oversight the name of the mukhtear 
had been omitted from the mukhtearnamph and along 
wilh k a properly _ executed mukhtéarnamah in favour 
of the mukhtear Was filed and the Court directed .this 
document to be” placed’ on the record.' 

, „Held, that at was competent to the Court to allow 
the ean to be supplied, that the application of 
Beptembep’10 should be treated as an application for 
amendment of the mukl.tearnamah, that as soun as the 
removed - the ‘proceeding ' was validated 
‘from /its inception, and! that the application: for 
tion was, therefore, not barred. 






versing that of the Sub-Judge of the district, 
dated January 2, 1909. ; 

Babu dady Nath Kanjilal, ‘for the Appel- 
lant, : 
| Babu Nagendra Nath * Alttra, for the Re- 
spondent. 

Judg ment;—Wo are invited in this 
appeal to-reverse’'an order of the District 
Judge by which he has dismissed an appli- 
cation for execution ot a decree. as barred by 
limitation ` e al ' 

. The -appellant obtained the dass on- the 
5th July 1905. On the 29th June 1908, 
she applied. for, execution, This application 
was presented by a mukhtear Gopi Nath, 
who signed on the back of the muikhtearnamah 
which was attached to the’ application. 


mukhtear, and the case of “the ' appellant 
throughout has been,, that the name was 
omitted by the mistake ofthe writer, who drew 
up the power of attorney. The- officer of the 
‘Court: who examinéd: the application over- 


looked. this’ defect, though’ he found out that. 


the application was not in order, ‘as the pro- 
perties sought to: be ‘attached had been- im- 
perfectly described. . On the 2nd'J uly. 1908, 

the application was refurned to the “Sling 
‘pleader,”. for amendment within seven days: 
The, application Was. amended, and re-filed on 
“the 6th July following. It was thereupon 
registered, and notices “were directed to be 
issued. on the judgment-debtor, under section 
-< 248, Civil Procedure Code. On the 5th August, 
thé judgment-debtor filed-his objections. One 
of these was that the application was ee 


“hentai Oasis. 


| fAppeal from the order of the District.. 
udge of Hooghly, dated April 19, 1 09, re-' 


‘tion. 


As, 
B matter of fact, the body of the, mukhtear- 
namah did. not contain- the: name of. this. 


` ation; 


D33 


Jinu, another was that the person who 


had verified -the application, was: not the 
duly authorised agent of the decree-holder; 
but no. objection appears to have been ex- 
pressiy taken that the mukhtear had not been 
duly empowered to file the application. It is 
not clear howthe mistake was first discovered, 
but on the 10th September, the decree-holder 
filed an application, in which it was stated, 
that .by ‘an oversight the name of the 
mukhtear had been omitted from the power 
of attorney and along with it, a properly exe- 
cuted mukhlearnumah, in favour of Gopi Nath 
was filed. .The Court directed this mukhtear- 
namah to be, placed on the record. 

_ At the hearing, it was objected that there 
was no application in accordance with law 
till the 10th September, 1908. and that it 
was. consequently barred by limitation, but 
the Subordinate Judge overruled this objec- 
_It. may be mentioned that the decree- 
holder anticipating the objection had, on 
the 19th September, got Dasarathi Ghose who 
kad appeared in the original suit and appeal 
to. accept the, power filed at first by Gopi 
Nath; and ontheznd January 1909, Dasarathi 
also ; signed the application for execution. 
The Subordinate. Judge thought that this 
was sufficient to validate. the proceedings and 
allowed. execution to proceed. On appeal, 


` District Judge held that the proceedings were 


illegal; the application for execution which 
had , been. ‘originally signed by Gopi Nath, 


“was inoperative,. because it was not till fhe 


10th September, that Gopi Nath had written 
authority to. appear on behalf of the decree- 
holder ;:and.the application treated as made 
on that day, was obviously barred by limit- 
on the other hand, the application 
could not be validated by the subsequent 
signature of the pleader who had appeared 
in the-original suit. In other words accord- 
ing to the District Judge. the application was 
inopertive, because it had been signed and 


, presented by a mukhtear who had no written 


authority -ab the time, and had not been 
signed by the pleader who might at that 
time have filed it. In this view the District 
J nudge. allowed. -the appeal and dismissed the 


application for ‘execution. 
<." The deoree-holder has now appealed to 


this Court and .on her - behalf, it has been 
contended that in the event which had 
happened, the application ought to have been 
treated as within time, that although the 
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| original mukhtearnamêh did not contain the 


name ofthe mukhtear who accepted. ib, ib was 
open to the Court to allow the mukhteirnomah’ 
to be subsequently amended; and that the | 
application of the 10th September1+08, might, 
in substance, be - treated as an application 
for such amendment. | It has further been 
urged that as objection was-not taken 
on this ground by the judgment-debtor, 
he must be taken to have waived it and that 
in any event, the Court,had inherent power 
so to amend the proceedings, as to do justice 


, between the parties. These positions have 


been controverted on behalf of the respondent, 
and it has been broadly argued | that the 
parties, ought to be made’ strictly to adhere 
to the rules of procedure on the subject. | 
The question raised -for our decision’ is one 
of some novelty, and -is not altogether fres 
from difficulty. But after careful consider- 
ation of the arguments addréssed to us on 
both sides; we are of opinion’ that the conten- 
tion of the appollant-shonld prevail. 
Section 36 of -the. Civil Procedure Code, 
of 1882 provides ‘that any application or: ‘act, 
required or authorised, by law, to be made or 


. done ‘by a party to a anit: may be made or 


? 


done vy his recognised agent or, by a pleader 
duly appointed to act on his’ behalf. Section 
39 provides that the’ appointment of ‘a, pleader. 
shall be an writing, and ‘such ‘appointment 
shall bé filed in Court; ‘Section 37 which deals 
with reéogniséd'agents;' specifies the classes of 
persons by whom - -abpearances, applications 
and acts! may Þe- made or done on behalf of 
parties. ’ The -second clause of ‘the seotion 
deals with” certificated mukiitears, who, when 
holding special powers of attorney authorizing 
them to do on ‘behalf of their principals such 
acts as may ‘legally be ‘done’ by mtkhtears, 
may appear or. act. Under the rules -of this 


. Court, a certificated ‘mukhtear _is authorised 


to file an application for execution (Rules and 
Circular Orders, Chapter XI, article 34). Sec- 
tion 37 of the ‘Céde, however, does not define 
a power- Jof-attor ney : ‘nor is ‘any definition’ 
given ‘elsewhere in ` the Civil ‘Procedures 
Code, or in the General Clauses ‘Acts A 
question might, perhaps, therefore, arisé as to 
whether a power of-attorney, for purposes 
of section 37, must always be in writing, 1 in 
other words, whether anthority to act, when 
conferred upon a certificated mukhtear must 
be by & written instrument. 

' In England, it appears to have been ruled ` 
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that written authority is nob absolutely neces- 
sary,and that parol authority is sufficient | Lord 
v. Kellett (1)]. The case of Wright v. Castle 
(2) shows that an attorney who acts without 
a written authority may find himself in trouble 
if his client denies that he had anthority to 
institute the proceedings; and Lord Eldon 
observed. that s solicitor must. furnish him- 
self with an authority in writing . (Street on 
Equity Procedure, Vol.I, section&570 and. 641. 
Gibson on Saits in Chancery, section 1174. 
Annual Practice, 1910, Vol, IT, page 436.) 
In this country, itis” andonel y the prac- 
tice for mukhtears-to file muhhtearnama , and 
as it has not been argued that,a pow = of 
attorney under section-37 may ‘be by p 4 
we shall assume that it must be in writi 
that is, that a power, of attorney is an instru 
ment, by which the authority of an attorney 
in fact is set forth. This view receives some 
aupport from the case of Walker: y. ` Remmett 
(3). If, therefore, _ written authority i 18 essen- l 
tial, the question arises, whether an, applica- i 
tion made byan attorney whose name has, by 
mistake, been omitted from the power, can 
be validated by a subsequent , amendment: 
In our opinion, there is no reasonable doubt 
that the Court has inherent power to allow 
such amendment to be, made, and that the 
{mended power takes effect from the. date 
when it was originully filed: 

“ In the first pluce, it is clear upon thè 
authorities that a Court has inherent power; 
in any particular case, to adopt sach procedure 
as'may be necessary to enable it to do that 
justice for the administration - of which 
alone -it ‘exists. [Panchanon Singha Roy 
vy. Dwarka Nath Roy (4), Hukum e 
Baid’ v. - Kamalanand Singh (5) ].: 
Mr.,Justice Mahmood observed in ae 
Das v: Mangal Dubey (6), the Courts are not 
to act upon the. principle ‘that every pro- 
cedure i is taken to be as ‘prohibited unless it 
is expressly provided for by the Code, but on 
the converse principle that every procedure 
is to be understood as permissible till itis 
shown to be prohibited by the’ law. | This i ia, 






of course, gubject to “the qualification that in 


the exercise of its inherent power, the Court 


f (1) (18885) 2 Myl" & K. 1. : 
Oe ia) 2c". afb, 00 1 a 
: (3) (1846) 2.C/.B, 850; 69 R in 625, 16 Le J 0. P. 


is not’ in 
i intention ‘of the “Legislature: 


1 


' ‘view was 
in” Kendall, v. ‘Hamilton’ 


“So vi i 


must be .careful to see that “its decision is 
based ` on sound general - principles, and ~ 
conflict ; with them or the 


- emphasised by Lord Penzance | 
(7), . where he 
observed that procedure is the machinéry 
of the law, after all, the channel and means 


A whereby law- is administered and justice reach- | 


f: 


: ‘opinion, "reasonable to hold that“ the ` Court 


. ed, it strongly departs from its proper. office, - 
l whieh i in place of” facilitating, itis. ‘permitted ' 


~ ent with that taken in Murari Lal v. Umrao 






‘thus made, to’ govern where it ought 
bserve. Now’ 'there can be no room for 


i coxtroversy that’ tha. Code ‘of ‘Civil Pro- 


ure allows amendments to be made in 


udicial ‘proceedings under various circum- 


‘stances. ‘No comprehensive. formula’ can be 


` framed. to define: precisely’ the power of a” 


"Court to allow’ such ‘amendments to be made, ` 
‘but’ “this ‘much may be laid down ‘as the 
 catdinal, rule that- the allowance of amend- 
ments must, in every stage of the case, rest 


with the disorétion of the Court, and that: dis- 
cretion ` 


' must depend largely “on the ' 
special | ‘circumstances’ of each case. If-a 


“limit to amendments” may.be laid down, it 18° 


‘this that they must not bè allowed ‘to’ pre- ` 
' judice the substantial rights òf thè party -in 


` favour of whose opponent the amendment is’ 


allowed; but observing due caution’ in that 


regard, the time’ and’ extent of each ‘amend-’. 
ment are in. the judicial discretion of the 


Ti [Hardin v. Boyd (8), Oodington v. Mott | 

In a case like ‘the present, where there is 
no doubt as to the fact that the mukhtear 
who filed the” application: for , execution’ had 
in fact anthority from the decres-holder; 
and that his name was omitted by mistake 
' from the power , of ‘attorney, ‘it ‘is, in our 


may, in its discretion, allow the power to be 


o. amended, upon. proper ‘application ` by the ` 
l decree-holder for the insertion of the name 


of the attorney.’ 
Thè view, we take, i is supported by the case 


| of Pinde ` v. Norton (10), where a mistake of a, . 
' name in a warrant of attofhey to suffer a 


common recovery, Was ‘allowed to þe amended 


(7) (1879) 4 App.:Oas. 504, ‘at p. 525; 4l L. T. 418; 
28 W. R.T; 48 Lad. C. P. 708: 

(8) (1884)113 U. S. 756 at p. 761; 28 Law. Ed. 1141. 

(9) 14 N.J.Eq. 480; 82 Am. Deo, 258; 1 McCarter 430. 

(10) (1864) 1 Dyer 105... 
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A. similar. 
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(se6 also ‘Comya’ sDigest, 5th ‘Hdition, Volume 
I, .page 746, tit. Attorney, and Bacon’s Ab- 


vidgoment, 7th Edition, Volume I, page 404, 


tit, Attorney). : The same view is borne out 
to someextent, by the decisions in Dhanpatsing 
v: Lilanandsing (11), Autoo Misree v. Bidhoo 
‘Mookhee Dabee (12) and Lakhmi Das v. Golind 
' Ram''(13), where want ‘of authority in the 
person who presented an application for exe- 
cution was treated as a mere irregularity 
which could be waived, a view not inconsist- 


‘Singh (14). 
In the second ‘placa, it is reagonably clear 
‘that if such: amendment is allowed, it takes 


- effect from the date when the power of 


attorney was ‘originally filed. Itis not practic- 
able to lay down any rule of uni- 
versal application on the subject of the retro. 
active effect of’ amendments. There are 
“case, however, in which amendments’ have 


“> been allowed ` with retroactive effect; for 


instarice, when a plaint has been filed upon 
insufficient Conrt-fees, upon payment of deficit 


‘Court-fees, the suit must be taken to have 


been instituted, on the day when the plaint 
was originally filed, Skinner v. Orde (15). In 
"other cases of amendments also, for instance, 
“amendments of applications for execution of 
‚decrees, the amended: application has been 
treated, for purposes of limitation, as if it had 
heen presented | in its amended fori on the 
original date, Fusloor Rahman v. Aliaf Hossen 
(46), Macgregor v. Tarini Churn Sirkar (17), 
' Jiwat Dube v. Kali Churn Ram (18), Shama 
Prosad“Ghose v. Takt Mullick (19), which 
were. not referred to in Raghunatha Thatha 
‘Ohariar v. Venkatesa Tawker (20) where a 
different 'view was taken. In fact when an 
‘amendment has been properly made and the 
causa of action is not altered, the amended 
pleading may properly be regarded aS a con- 
tindation of the original pleading and takes 
‘effect as of the date when the latter, was 
filed. On’ these principles, we must ‘hold 
"that ‘it was competent tothe Court of first 


11) 2 Bom. L. R. App. 28; 11 W: R. 28, 
12) 4 0.. 804. . 
(13) 105 P. R. 1882. 


(1s) 8 LA. 128; 2 A. 241. 
‘(16) 10 0. 641. 
17) 14 O. 124. 
18) 20 A: 478. 
_ (9) 5 0. W. 816. 
(20) 26 M. 101, 
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instance, to allow the omission in the original ana 18 paid ae ihe E A 
power of attorney to be supplied, and that Now it cannot. be assumed that the demand 
as soon as the deféct was*removed, the'pro- in this case will be paid. into the. Government: 
Geéeding was validated from its inception. . Treasury. There-ig gome- reason’ to suppose - 
' The result, therefore, is that this. appeal that,it,will not be paid mbo the same.’ The: 
must. be allowed the order of the District respondent-is | apparently the. assignee of - 
Judge set aside and that of the Courtof Government Revenue and as such will retain- 
firstinstance restored with'costs throughout. the amount. It was for -the respondent to 
We assesg the hearing fee at one gold mohur. - prove that he was entitled ‘toreceive hag: 
eta... e me a apah gigo, : .lumbardari and as he.did not, aac he must- 
aps OE . , , be held to have failed on the poi”. ai 
: | - hi The. above remarks show that. thà lower > 


PE ME; ie A .~ appellate Court is of opinion. that a la 
- -° ALLAHABAD HIGH COURT. 










_... is entitled to the hag lambardari onl 


Seoonp Orv Arrear No.'537 of 1909. `. those. cases. in which he pays tht. revenue. 
i , February 6, 1910. collected, by -him on account of -his co-share 
S: "Present —Mi. Justice- Karamat Husain, into. the Government, Treasury.” Rule: 24 o 
=. Mahant, PURAN ATAL—Pusrnriry— o Board’s.-Circulars-8 LI (Vol. I) is as: fol-"* 
l ÅPPELLANT .lows:—*" (1) except as-guarded by: ‘cl. (2) of- 
versus ” ` this ralé; the percentage payable .by -any’ 


“HAZ ARI i AL; —Daresoixi_—Rusroxopar. co-sharer_ tothe lambardar will -be> payable~ 
- N. W. P. and Oudh Revenue Act (IIL o 
144—Lambardar—Hnugq lambardari, Right to—Liin- lank, od pla of his abe which e: 
Pa ‘of Government Revenue effect of. “| ardar; 18, by vir Be. OF ante appointment, 
A: ‘ambardar, is entitled fo ‘his lumbardari dues entitied to collect .on’ account of. such coz’ 
fixed under section 14k of Act III of 1901, for. the gsharéer’sshare, and which has been paid either 


trouble which~he tékea in- collecting the revonue g 
. payable by the co-sharers. The fact that he is assignee, by the co-sharer or-by the lambardur “into” 


- of the Government revenue besides being the the Government Treasury.. ab any-time sub- 
lambardar, makes no difference. , sequent to .the lanibardur’s `, appointment.. 
i Second appeal from the decision of the (2) The percentage will not be payable i in Tes- : 
District: J udge of Méernt, dated 22nd March „pect of-any. revenue’realised-from a-co-sharer 


1909. by. the Collector or, his subordinates under a” 
Mr. Burd Nath Sen, for the Appéllant, | Court of demand ora warrant of.arrestissued ` 
“Mr, Nthal Chand, for the Respondent.’ against the .co-sharer, or after- attachment — 


‘Judgment.—this was a suit by. a ofhis sbare whether separately or-in come” 
‘lainbardar against a co- -sharer for arrears of binstion withthe share of any otherco-sharer, 
revenue and other dues. The Court of first or after transfer of his share (whether sepa- 
instance gave the plaintiff a decree and ‘ately or in. combination with the share:of- 
awarded’ him 5 per cent. for hag lambardari. any ,other. .co-sharer)- to any co-sharer’ 
, The -défendant appealed, contending that’ other than the ~lambardar, ‘or - after: 
the plaintiff was not entitled to lambar-. the...annulment. of the settlement of 
dari dues. The lower appellate Court the patti or the mahalin which the share 

came to ‘the ‘conclusion that the lambar- is included, or after the -sale of his immov- ` 
ar. was not entitled- to his, remunera- able property’ for the recovery of .the arrear 
, tion. That Court in its judgment remarks: (3). Nothing in the.proceeding clause applies, 
“Thé” right to receipt of hing lambardurt ia to any arrears recovered on behalf of the 
given by section 144, Local Act [IL of 1901. lambardar under section I84-of tthe ‘Act. 
Before that right can he proved the roles .° A careful examination of the rule shows 
framed under the section must be examined. that in the case contained -in cl. (2) the lam- . 
The rules in question sanctioned by G. O. No. bardar is not entitled to any percentage from 
558/1333 F. dated the 24th of February, 1902, a co-sharer whom he represents, “And that he 
are printed at 3 III Board’s Circulars, ` Vol. i is entitled to the percentage from a co-sharer 
Paras. 22-25 ' give. the practice. “They show - whom he. represents. when the Government 
that a lambardar ` is not entitled to” receipt Revenue payable -by the co-sharer is paid 
of ‘hag lambardari,. qua lambardar, on all de- into the`Qovernment. Treasury ' either. by. 
mands for land revenue but only: where the co-sharer or a the lambardar.. “The rule, 
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however; is silent as to the case of payment 
ef Government Revenuetothe assignee of such 
revenue, Itis conceded by the learned coun- 
sel for the respondent, -in view of rule 18 
(a), that if the assignee of the Governmént: 
Revenue is a person other than the lam- 
bardar. himself, and if he paid the revenue 
payable by the co-sharer to the assignee, he 
will be. entitled to his remuneration; but it 
is contended that when the lumbardar him- 
self is the assignee of the Government’ 
Revenue and-puts * the revenue payable by a 
co-shgfer whom he.represents into his own 
pogket, he is- entitled to no remuneration. 
1/ am. -unable to ‘accede to this contention. 
A lambardar is entitled to the' remuneration 
fixed’ by section .144 of the U. P. Land 
Revenue Act; for the trouble which he takes 
in collecting the land revenue for a co-sharer 
“whom he represents, and rule 24 (1) of the 
circular of the: Board of the: Revenue, in 
addition to the above trouble, imposes upon‘ 
the lambardar the duty of-paying the revenue 
into the Governmeut Treasury,'in order to 
entitle him ` to his remuneration: The 
lambardar, in thecase before me, is admittedly 
the nssignee: of Government Revenue. To 
my:mind the trouble which he takes in col- 
lecting the revenue payable by the co-sharers 
is sufficient, in this case, to entitle him to 
the remuneration fixed for him by’ section 
144, Land Revenue Act, ‘and, the mere fact, 
that besides being the assignee of: thé 
Government Revenue he is the lambardar, 
can make no‘difference. The'result is that 


I allow the appeal; modify the decree of the | 


Court . below, and decree the plaintiff's claim 
for. lambardari remuneration amounting to 
Rs. 29-1,. with costs. - ee 

a ch. Appeal allowed, 
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CALCUTTA. HIGH COURT. 

- Cry Rois No. 3601 or 1909. 
oY February 18, 1910. 
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o >, Mr. Justice Sharf-ud-din. l 
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Kh, PLAINTLEF-——PETITIONBR - oom 
to tS BOKEUB 
. + AHMED 'KHAN—Derenpant— 
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_. Civil Procedure Code. ( Act-¥ of 1908), s. 189, and 
O. IT, ` B.5— Evidence ‘Act (I 0f 1872), s. 67, cl, 7— 
Process, service ' of; proof of—Affidarit of identifier. 
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_ , another pleader Honorary Magistrate. 
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sworn before pleader Honorary Magistrate—Bignature 
of. Magistrate—Judictal- notice. ` 

-Order IX, rule 5, of the Civil Procedure Code, is 
only an enabling provision enacted for a special 
purpose only. 

A plaidiff filed, in support of proof of a service of 
process on the defendant, an affidavit sworn in the Bar 
Library by the, identifier before a’ pleader who is 
also an Honorary Magistrate. The Munsif refused 
to accept the affidavit and directed the plaintiff 
to have an affidavit sworn before the officer of the 
Court appointed for that purpose. The plaintiff not 


having complied with this, the suit was dismissed for 
default : 


Held, that the Munsif was ‘right in refusing to 
accept the affidavit ; that section 189 of the Civil Pro- 
cedure Code contemplates that at the time when au 
Honorary Magistrate administers the oath, he sball be 
acting in his official capacity as a Magistrate, and 
that the provisions of section 57, aa of the Evi- 
dence Aot as to the Court’s taking Judicial notice of 


the signature of an Honorary Magistrate should bein- 
terpreted in the same way. 


Rule against the order of the Fourth 
Munsif of Tamluk, dated August 6, 1909, 
rejecting as not properly sworn the aff- 
davit filed by the plaintiff petitioner in 
proof of service of -the summons on the 
defendant and dismissing the suit for 
default, 

Babus Mahendra Nath Roy and Jyotish 
Chandra Hazra, for the Petitioner. 


- Judgment.—tThe present petitioner 
instituted on the 27th July, 1908, in the 
Court, of the 4th Munsif, Tamluk, a suit for 
the recovery of money due ona bond. On the 
Sth August 1909, the plaintiff appeared ‘in 
the Munsif’s Court to prove service of pro- 
cess on the defendant and filed in support of 
that proof an affidavit sworn in the Bar 


- Library by the identifier before a pleader who 


is also an Honorary Magistrate, The Munsif 
refused toaccept the affidavit and directed 
the petitioner to have an affidavit sworn be- 
fore the officer of the Court appointed for that 
purpose. Thereafter on the same date the 
petitioner appeared again before the Mounsif 
with an affidavit of the identifier sworn before 
The 
Munsif refused toaccept the affidavit and dis- 
missed the suitfor default. 

On the 28th- August, the petitionermade an 
application to thisCourt and arule was issued 
on the opposite party to show cause why 
the suit by the petitioner should not be res- 
tored and the Munsif directed to accept the 
affidavit filedon behalf of the petitioner, as a 
good and proper one on the grounds stated ip 
the petition. so 


à 
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The Munsif kas held that, as the pleader 
was not acting as an Honorary Magistrate 
when the affidavit was sworn ‘before him and, 
as it was not known whether the signature 
was genuine, it would not ,be safe®to take 
judicial notice of the signature and accept the 
affidavit. . He further pointed ont that he was 
unable to accept the affidavit as the rule of 
the High Court regarding the registration 
and defacement of stamps on the affidavit 
‘ could not be complied with. He also held 
that -as the Honorary Magistrate had not 
been sitting as a Court, no seal of the Court 
had been attached to the document as a 
voucher of the authenticity of the sig- 
nature. 

It has been argued in support of the rule: 

(1) that the Munsif erred in law in dismiss- 
‘ing the suit without waiting for a year to 
enable the plaintiff t6 take further steps as 
provided in Order IX, rule 5, of the new Code 
of Civil Procedure ; (2) that under the pro- 
visions of section 139 ofthe new Wode any 
' Court or Magistrate may administer the 
oath on an affidavit to the person swearing 
it and (8) that under section 57, clause 7; 
of the Indian Evidence Act, the Munsif was 
bound to take judicial notice of the signature 


of the Honorary MARING without ak 


í proof.. 
Às regards, the first atenta we are ae 


| opinion that the argument cannot be main-, 


tained as Order IX, rule 5, is, in our opinion, 
only an enabling provision enacted for a 
' special purpose only. 

As regards the two other points we are of 
` opinion that the contentions advanced ‘on be- 


half of the petitioner go too far. The law, no - 


doubt, provides that any Magistrate may ad- 
minister the oath to a person swearing on 
affidavit and is wide enough to include any 
Honorary Magistrate. Thelaw must, how- 
‘ever, be ‘interpreted according to reason and 
common sense, and in this view we consider 
that the Munsif was right in holding that 
in the case of an Honorary Magistrate the 
law contemplates thatat the time when he 
administers theoath, he shall be acting in his 
official capacity as a Magistrate. We hold 
too that the provisions of section'5?, clause 7, 
of the Indian Evidence Act must be Fe Ss 
“ed “inthe same way. 
Judicial notice of the signature of a person 
Alling * a public office because the circum- 
tances surrounding the signing of the docu» 
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ment ara ordinarily such as in themselves : 
to afford reasonable evidence of its anthen- 
ticity. A signature of an Honorary Magis- 
trate appearing onthe record of a case tried 
by him, or vouched for by the seal of the 
Court in which he had been sitting at the — 
time he signed the document, fulfils all ‘thé 
ordinary conditions necessary, to ‘justify s 
Court in accepting it as authentic.’ - But 
a signature by an Honorary Magistrate when 
not acting in his public capacity affixed to an 
affidavit bears none of these safe-guards and, 
in our opinion, the Munsif was perfectl, right 
in -holding that he- was not justifiéd-ih accapt- 
ing it as genuine without further proof.- Wo 
think, therefore, that the Munsif’s attitude 
throughout was quite right. ` : 

We regret that we are not able to express \ 
the same opinion with regard to the peti- 
tioner. We are, however, inclined to believe 
that he was acting-under the ‘influence of his 
legal advisers, and the circumstances of this 
case seem to disclose a wantof proper courtesy 
and respect to the Bench which merits, in our 
opinion, an expression of our disapproval. Ap- 
parently a practice of permitting affidavits to. - 
be sworn before pleader Honorary: Magistrate 

“has been allowed to grow up‘atthe Munsifi. 
The Munsif in refusing to recognise that prac- 
tice. has, in our opinion, only endeavoured: to 
interpret the law correctly and to comply with 
the order of the High Court: and in this 
endeavour he ought to have received ‘assist 
ance instead of opposition from the legal pro- 
fession, E y 

Had webeen satisfied in this E the 
petitioner had been acting on his own initia- ‘ 
tive in refusing to comply with the directions 
of the Court, weshould not have felt inclined 
to.interfere with the order of the Court on 
this rule.. But as it seems to us not impossible 
that the petitioner has been made use of for 
the purposeof bringing to an issue the state of 
friction ‘between the legal profession and the 
Bench we are inclined to think that he 
should not be made to suffer, provided 
that he now takes advantage of the. oppor- 
tunity which we propose to give him in 
complying with the directions of the Bench. 

Accordingly we make the following 
conditional order in disposing of the rule. 
We direct that the rule bè made absolute 
and the suit restored to the file provided that 
‘the petitioner do within one week of res 
ceipt of the record in the Munsif’s : ` Court 
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- after the oe for the benefit of both, and the 


money was paid into the hands of the ladies and was 
_urgently needed to meet the expenses `of the litiga 


” éfficer of the Court appointed ' on that behalf, .; -~ tion then pending in respect of the estate of their- 
‘Should the petitioner fail to- comply ` with - father: Held, that the mortgage deed executed: by tho 


this condition the rule’ willy” stond dis- 

‘charged: a f 
-We make no ‘ order as to costs. ` 
ran Rule'n ‘made absolute. 
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ji ‘lady uter such circumstances was valid. 


Payments of interest on the mortgage money made 


is by the lady’s gister's husband, who held a power of 


attorney from both the sisters, were held to be made 
by an agent of both the ladies duly authorized within 


> . the meaning of section 20 of the Limitation Act, 


1871. - 
Appeal from the decree of the Firat Sub- 


E Jadeo of 24-Pergannahs, dated February 20, 
~ 1908.  - 


Babus Raghu Nath Singh ane Satis Ohandra 
Mookerjee,. for the Appellant. 

Babus Nil Madhab Bose, Bordo Nath Datu 
and Mahendra Kumar Mitra, for the Plaintiff. 
Respondent. . 

i Babus Nalin Ranjan Chatterje and Lolit 
Kumar Ghose, for the Defendant No. 3 Re- 
gpondent.: ~ 

Moulvi Z. R. Zahid, for Defendant No. 1 
Respondent. * 


Judgment.—Thisis an appeal, on 
behalf of the second defendant in a mort-. 
gaze suit: The. mortgage security which the 
plaintiff-respondent seeks to enforce, is al- 
leged tothave been executed in his favour 
by” the frst two defendants on the 28th May 
1898. : The principal sum advanced, is stated 
. to have been Rs. 5,000 which carried interest 
at-the.rate of 12 per cent. per annum, with 
|: quarterly Treats, and was repayable on the 
28th: November 1898. The” present action 
was commenced onthe llth :March 1905 

.upon the allegation that, nothing had been 
paid towards the satisfaction of the mort- 
. gage debt except four suma paid on account 
of interest namely:—Rs. 150 on the 20th 
September. 1898, Rs. 200 on the 16th Feb- 
ruary -1899, Rs. 400 onthe 5th February 
, 1901; and. Rs. 600 on the llth March 1902. 
‚The parties joined as defendants, were the 


* thomselyés ` that there was ‘no ‘fraud, and: that. the” mortga gore, (the first two defendants), z 
document had’ beéa i erèpiitod by £ the” lady’; Subsequent mortgagee, the third defendant, 

- &dreened off from thgir'gaze.: ' -., BE arai who claimed to have taken a security from 

.: p Harmangaly. Ganar lan 10W., 40; 3 Ind: Oas, | the; mortgagors on the 6th October 1902, 
++ me ELA ANG aan 2 rosad, 3 3 Ind. Cas. and the fourth defendant a third encum- 
'u"Thi. the 'casò. “of <deeds’. and + potvers: executed ie brancer, who had taken asecurity from the first 

: ipardanashin. ladies itis requisite that those who rely defendant, mortgagor, on the 28th Septem- 
, : upon them, should satisfy, thé Pourt that. they had, ber, 1903. The first defendant, admitted 
4. Peen- explained ‘to, and understood, by, those, who ` execution of: the bond and receipt of the con- 
. sideration. Thesecond defendant, her sister, 


executed them., a 
inu £h 

In a case where such a tally had ng advice of her jenicds ‘that. she had taken the loan, alleged 
invalid fop 


‘ gashin lađy— Payment o of interest—Agent duly. author- 
ised— Limitation Adt(XV of: 1877), 3: 20> ` 
`- A` person who is'a party to d deed cannot be ronal 
+ odas an attesting witness, therefore, a .co-executant. 
“cannot. ‘be considered as an attesting witness. , - 
Wickham y. abet ‘of Bath, L R.L Eq. 17; Seal v.: 
Claridge,” 70: BID. 616 at p.'519; 50L. T. Q. B. aIo 
44 LT. 501; 29 W. AR. 598; followed: asa a 
Whenjan instrument is required to be.attested, 
poena g 18 that a, „Witness. woul : be present, at ibs 
xecution and ghall testify that it’ had been executed | 
by kah P per person. ` FI ; 
Jast Bhushan'Pal g: Ghanian: Peshakar, 140. d Js 
Al; 33 O. 861, Freshjield v. Reed, 9 M. and ..W. 404, 
, & R.R. 769; Ford v. Kettle, 9 Q. B. D. 189; 61 L. J. Q. 
' B.'558; 48 L. T. ‘88630 W. R.: 741° and Roberts v, 
‘Phillips; 4 E. andB. -450: 99 R E. 553; 24 L. J. Q.B. 171; 
8 Com. L. BR. 518; -1 Jur. (N. a.) 4ddy relied upon. 
‘f Where according., to : the” nustom‘of..the - country, 
pardanashin ‘ladies are unable to appear before male 
witnesses, a document which by independent: testi 
“e mony is conclusively proved ' to -have’been’ executed , 
«aby a pardariashinlady, may reasonably, be ‘deemed to 
n heye been attested by. witnésses. who were present 
Ea outside the ) parda, ‘and who before atteatation satisfied 


ide 


kn an 


- eldést sister who joined her in the. transaction of. 8 
C: mortgage and the aaa of the eldest sister looked that” the -mortgage-deed was 
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“farious reasons, and farther pleaded the 
bar of limitation: , She also denied the inort- 
gage in favour of the third defendant. The 
third defendant, the second mortgagee from 
both the mortgagors, prayed ‘that prdrision 
might be madain the decree for the sabis- 
faction of ‘his'debt ‘after: the.claim of the 
plaintiff had been gatisfied in ‘fall, from, the 
l pale proceeds of the ` mortgaged , premises. 


The ‘fourth defendant, the third mortgagee. 


from one of the mortgagors, made'a similar 
prayer, but he putthe plaintiff tothe proof 
‘of his claim. On these pleadings, four.i issues 
- Were raised, the first of which covered ‘the 
question of.the genuineness of ‘the mortgage 
transactions, so far as the second! ‘defendant 
was concerned, in favour of the plaintiff ‘and 
the. third defendant. The second issue re- 
lated to the question of the validity of the 
‘mortgages, as affected by. the omission ‘of 
‘the 'mortgagorr who were the administrators 
of the estate of their father, to obtain the 


sanction of the Court. whioh - had. granted 


' Letters of Administration. The third i issue 
` Felated to the question of the- payments’ of 
| interest alleged by the plaintiffs,’ 60 ‘as to 


save his claim ‘for a personal decres on the 4 


‘basis of- his mortgage. The fourth issue 
‘expressly raised the question ‘of ` limit- 
ation. The Subordinate Judge found upon 
the -evidence that the - several mortgage- 
deeds were ` genuine, ' that’ they had’ been 
“executed by the ‘defendants -mortgagors and 
duly. attested by witnesses, that the prin- 
cipal sums -had been advanced’ as recited 
Sn the deeds, and that thé “payments ‘alleged 
tö have been made on account of interest had 
- been made on behalf of both the mortgagors: 


He'overruled thé objection based: on ‘the - 


‘ground of the failure of the mortgagors 
‘to obtain-the sanction of the Court by which 
‘they had been appointed administrators i in- 
‘asmuch as they acted in- their capacity as 
‘the heiresses of their father, and not as ad- 
‘ministrators of his estate. AS regards the 
alleged. payments of interest, the Subordinate 
Judge found,’ that the: payments ‘had been 

made through. the husband of ‘the first “de- 
 Tondant on behalf of his wife, as also of his 
Bister-in-law. In-this view, the: Subordinate 
‘Judge decreed the claim, and directed that 
in default of payment to the’ plaintiff of the 


-" qudgment-debt within the period of six . 666 


months ‘specified ` in the decree, the mort- 
‘gaged properties were to be sold, and out 
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of the ‘als proceeds, te | plaintiff Was- sto 
be paid first, then the third: defendant, gut 
of the surplus left, and one-half of the balance, 
if any, was to be applied in sabisffction 
of the claim ofthe fourth, defendant. . The 
-second defendant alone, has appealed against 
this ‘decree, and on her ‘behalf the , deci- 
sion of the Subordinate’ Judge haa been. a8- 
‘sailed substantially on, four grounds’ amely: 
first, that the mortgage-deeds ` exec edi in 
favour of the plaintiff as also of the 
defendant were not shown to. have. been uly 
attested and were consequently inoperatiy as 
“mortgage securities: , secondly, that thé mo 
‘gage-deeds were not proved to have -been, exer. 
cuted by her under such circumstances. AR 
would make them binding upon A, purdunashin 
lady; that the deeds were not- ‘read. over to 
her-and that the effect of the- covenant for 
payment of compound interest, was not explain- 
ed to. her; thirdly,. that the payments, ‘alleged 
to have been made, were either not actually 
made at all, _or if made, were not made by an — 
agent’ daly authorized by her in this behalf, 
and “fourthly, that the decree as framed, is 
erroneous, and not, in accordance. with the 
provisions of the Transfer of Property” Act, 
which does not contemplate the payment 
of ‘the dies of, subsequent encumbrancer.. in 
an action by A prion. encumbrancer to. enforo 
his own “sécurity. 

-Th support of the frst ground ited on 
behalf of the appellant, it has been contend- 
ed that ‘under’ section 59 of the. Transfer. of 






i Property Act, the mortgage instrument to be 


operative as such, -must be attested by at 

least two witnesses, that an attestation by,.a 
witness who receives an- acknowledgment 
of execution from the mortgagor i is not suffi- 
cient, and that in order to effect a “valid at- 
testation, the execution of ‘the instrument 
must ‘take place in the presence: of ‘the, wit- 
ness who sees the exedution and affixes his sig- 
nature i in, token'of this fact. In sùpport of thesa 
propositions, reliance | has. been placed “upon 
the cases of Girindra Nathy. Bijoy .Gopal (1) 
‘and ‘Abdul Karim v. Salimun (2)... Reference 
‘was also made to the cases of Fordv. Kettle(3); 

‘Raj Narain v. Abdur. Rahim (4); Dinamoyes 


Debi v. Bon Behari: (5) and Bashi Bhusan v 
pA 26 0. 246 ; 3 C, W.N N. 84 


2) 27 0. 190. i ae aa 
(9).9.Q. B. D: 189; 61%: J. Q.B. 558348 Li 
; 30 W. R, 741, 
a ee pi 
- (5) 70. W. N. 160, boia 


A 
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Ohandan Peshakar (6). In answer to theaé 
arguments, | it has been contended: on behalf 
of the respondents that the view taken in the 
cases of Girindra Nath v. Biyoy-Gopal (1) and 


‘Abdul Karimy. Salimun (2)is erroneons, that the - 


contrary view adopted in Ramji Haribhai v. Bat 
Parvati (7) and. Ganga’ Des v., Shiam Sundar 
(8)ought to be adopted, that'in any event, on 


the analogy of cases relating to the ‘attesta-: 


tion of Wills, it is not necessary to prove that. 
the attesting witness saw the execution of 
the deed, but'that it is sufficient’ compliance 
With the law, if the document ‘is executed in 
ig” presence; and finally, that when ‘the 
‘document is jointly - execited by more than 
one ‘person in’ the ‘presence of each other, 
each ' executant may be treated as an attest- 
ing witness in respect of the signature of 
every other executant. 

‘Before we deal ‘with the ‘duestion of law 


raised, it is “necessary to ascertain precisely ` 


the circumstances under which the mortgage- 
deeds, in controversy in the present litigation,’ 
were executed by the first two defendants. 
- From the evidence it appears that the mort- 
gagors,. Nawab Murtaza Begum’ ‘and Nawab 
Sarurjigar Begum were daughters of Prince 
Sir Jahan -Kador Mirza, nephew and soti- -in- 
law of thelate King of Oudh. Their father died 
on the 16th April 1896; On the 15th Septem- 


ber 1896, they took out Letters of Adminis- - 


tration of the estate of their father, from 
this Court in its testamentary and intestate 
jurisdiction. The two ‘sisters at -that time 
and “for several- years - afterwards, lived to- 
gether i in amity, intheir paternal house, and 
thare is eviderice to show that the younger 
sistér,the second defendant, regarded her 
eldest sister almost as her mother. Some 
he after the marriage of the eldest sister 

n 1887, the younger sister had been married 
onthe "th February: 1891. ‘She lived: with 
` her husband’ for about! 2 months, and then, 


at’ the request of her ‘father, resided in his” 


palace: © After tlie death of her father, she 
: lived: with her husband for a short time, but 
in February "1895, there were “differences be- 
. tween’ them,. due, it-is alleged, to the inter- 
. ference of.the’ husband of the eldest sister: 


“The result. wasa guit by the husband ofthe 


second sister forrestitution of conjugal rights. 


This was'commenced in 1899, and was decid- 
_ (8) 880 Soha Q, beah S 
ko 2? B. 91. T | 
8) 26 A. 69. 9 l’! 
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ed bi -the Subordinate Judge on the 20th 
It is fairly clear upon the evi- 
dence, that at the time of the execution of 
the mortgage in favour of the plaintiff on the 
28th May. 1898, the two sisters lived together 
in peace and amity and there was entire 
mutual confidence between them. There is 
also no room for reasonable doubt that the 
terms between the sisters continued to be 
the same, up to the time of the execution 
of the second mortgage in favour of the third 
defendant on the 6th October 1902. . So far, 
therefore, as the suggestion is made that the 
second defendant had no independent udvice 
at the time. of these transactions, there is no 
She had the adice 
of her sister, a literate lady of consider vble 
intelligence, whose interests Were carefully 
watched by her husband Prince Mahamad 
Mukim: ` ‘It has indeed been suggested, that 
the second defendant was betrayed by her 
eldest. sister, that she never received any 
portion of the mortgage- -money, that she took 
no part in the mortgage transactions, and 
that in substance, there wereelaborate schemes 
prepared by her sister and her brother-in-law 
with a view to defraud her. These allegations 
have, in our opinion, been recklessly made, and 
have not been established by the evidence on 
the record: . ‘Vt is further plain, that the two 
ladies after the death of their father got in: 
volved in, expensive litigation regarding his 
estate, and considerable sums were needed td 
pay, the solicitors and to meet the other costs 


„of the litigation. Under these circumstances, 


we feel no doubt whatever as to thesubatantial 
truth ‘of the story of execution of the first and 
second mortgages, by the two sisters, as told 
in the Court below by the witnesses on behalf 
of the plaintiff und the third defendant. The 
firat defendant was examined on commission, 
at considerable length, and upon her testi- 
mony which we see no reason whatever to 
distrust, it is proved thatthe two sistera exe- 
cuted jointly, the two mortgage bonds, and 
received the consideration money. The docu: 
ments were read over and explained to them, 
and theré is no reasonto suppose that they 
did not fully appreciate the meaning and 
effect thereof. The first defendant admits 
with perfect frankness, that the transaction 


-was genuine and that she and her sister exe- 


cuted the.deeds, on receipt of the considera- 
tion, and with full knowledge of their con- 


“ 


f 
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tents. We have algo the evidence of Jotindra 
Nath Bose, a Solicitor of this Court, in whose 
presence the deeds were executed and he is 
fully supported by Muhammad Abdul Hossain 
and the husband of the first defendant, Prince 
Mukim. Under these circumstances, the 
denial of the second defendant cannot be ac- 


cepted as trustworthy, and her deposition, | 


recorded at great length by the Commissioner, 
when closely examined does, not produce a 
favourable impression as to the trath of her 
allegations. The only question, therefore, 
which really requires consideration,is whether 
the two mortgage-deeds were duly attested, 
as required by section 59 of the, Transfer of 
Property Act, which provides, that ® morb- 
gage, when the principal money Secured is 
Rs. 100, or upwards, may be offected only 
by a “registered | instrument, signed by the 
mortgagor, and „attested by at least two 
witnesses. 

So far as the firat mortgage- bond, “which i is 
the foundation, of the claim of the plaintiff, 
is concerned, the evidence shows that at the 
time of the execution, the two ladies were 
seated behind a purdah. The first defendant 
put her signature, the second who. was illiter- 


ate, put her mark and her thumb impression , 


. was taken thrice, as the first and second im- 
pressions were not very distinct; beneath her 
mark, her name was written by, Princa Mukim, 
who identified her. The document was ex- 
plained by the Solicitor Jotindra Nath Bose, 
who as wellas Abdul Hossain,.a servant of 
the first defendant, signed the deed as attest- 
ing witnesses. It is ‘admitted that the Solicitor 


was outside the,purdah, and so far as, we can. 


gather. from the. evidence, Abdul Hossain also 
did not actually see the second defendant put 
her mark on the deed.. . The, deed was taken 
inside the purdah by Prince Mukim, but as 
her sister-in-law was not accustomed to appear 
before him, a wooden partition was set up to 
screen the second defendant from the'view of 
the Prince, and it was from behind this 
wooden screen, that. he put her cross-mark 
and made her. thumb impression. Prince 
Mukim asserts that the second defendant put 
her cross-mark and thumb impression in his 
presence, ang it is possible, that in spite of 
the wooden partition, he was able to see the 
hand of her sister-in-law, for the first defen- 
dant states that her sister put her hand out 
from behind the partition purdah, and made 
her thumb impression hefore her husband. 
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The position, therefore, appears to have been . 


this. The Solicitor Jotindra Nath Bose was. 
outside the purdah, Prince Makim with the 
document in his hand wont inside where the 


‘two ladies were seated; a wooden partition . 
was.then put up to screen thé. second. defen- 


‘dant from. her brother-in-law, Prince Mukim 
said his wife and sister-in-law both ‘executed 
the document. Abdul-Hossgain, the ‘servant 
of the first defendant was also inside the 
room, but .he did not actually see the ‘second 
defendant put her mark or her thumb im- 


pression on the deed; he, however, ‘signed | 


the deed as an attesting witness, in the 
presence of the ladies; when the documen 


` 
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-was brought outside Prince ‘ Mukim. signed 5 


the,deed in token of his identification of‘ the 
signatare, mark, and seals `of the. ladies. 


Jotindra Nath Bose, Solicitor, also gigned as. 


an attesting witness. So far as~the:.second 


mortgage-bond infavour.of the third defendant... 
is concerned, the-circumstances:’ were some- . 
On the face of .that .docu: 


ment, there appear the signature ~of the 
first defendant, the mark ‘of the second de- 
fendant, -as well as her. thumb impression 
‘and her name “written underneath. by.. the 


pen of Prince Mukim. .. Jotindra Nath Bose . 


and Prince Mukim sighed the,documént ag 
‘attesting witnesses. ` Besides the evidence of 
the first defendant, as to the’ precise: cir- 
cumstances -of the execution and : attestation - 
of the second deed we have the. deposition 
of the Solicitor and of Prince Mukim.. As in 
the- case of the first deed, the Solicitor re- 


mained outside the‘ purdah,. Prince Mukim - 


‘took the document inside and it was.execut- 
ed in his presence; -it was then brought 
outside, and signed by the Solicitor and the 
Prince as attesting witnesses. : -Upon.these 
facts, it has been argued, on behalf of 
the second defendant, that neither. of the 


“two deeds “was validly - attested; so far as 
, she is concerned, because. there were no two 


persons who had actually seen her exe- 
cute the document, and subsequently at- 
tested it in token thereof. On behalf of 
the plaintiff and the third defendant, it has 
been argued in reply, “ret, that as the first 
defendant undoubtedly saw her sister exe- 
cute the document, she” may . be “regarded: 
as an attesting witness, and . secondly, that 
for the purpose of valrd attestation, it is not 
essential, that the witnesses should actually 
see the signature made, or the mark, seal; 
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fixed, ‘but that. it isi ly dela: ‘The senate on which the rule 
‘with the- law, if the: is based; was clearly'‘set forth i in the case of 
e in the.presence of the Amick v. Woodworth (14): “The'true reason of 
igh the executants are. the disqualification is that to permit a grantee, 
‘the gaze of tlie witnesses to'attest ab a witness, the execution of an 
support of this latter pro- instrument made to himself or take the ac-’ 
ce has-beenplaced upon’ the: knowledgment of an officer, where ita attes- 
Mongal. Narain: v. Ganaur Singh . tation, and acknowledgment are necessary to 
art Prasad v: Rat Ganga Prasad - give” it’ validity, would be against public 
TOE ee ee policy, and practically defeat the real pur- 
hoas the dee of thetwo ETR | "pose of- the law, which is to prevent the per- 
we are invited by the respondents to ` petration of frauds’ on grantors, and afford’ 
; 18 concerned, we are unable to adopt’ : reasonable assurance to those who deal with 
ther ‘as well: founded i on: principle or supi” oron the faith ofsuch instruments that they 
‘ed: by authorities. In the Law of England . are genuine and represent bona fide transac-. 
ited-by Lord Halsbury,VolumeX, page 389,’ tions." This view was emphasised in the case 
ib ‘is stated that-the: attesting witness must of Donovan v. Saint Anthony Oo., (15), where 
be some person whoisnot'a party to the deed;* it was observed. that if the contrary view 


” 


and a statement of its execution in his pre-' were maintained, the provisionsof a statute re-’ 


sence should be written on the deed and: quiring the execution of a mortgage to be at- 


signed'by him. ‘This view ‘is. ‘supported by- tested by two witnesses, might be nullified, - 


cases of the highest authorities, based on prin- andat j illustration it was observed that’ “a 
éiples- not peculiar-to English Jurisprudence.'’: mortgage’ may be given by two persons toa 
Thus in- “the case: ‘of Freshfield’v. Reed ‘(11)’ third, the mortgagee may attest and the mort- 


in answer to an ‘argument, that the.parties to- ` gagors one ‘for the other, then, a person may 


a documeént "should. -be” considéred as so` give ohe mortgage to two persons: these two- 


many “attesting: “witnesses; 1 in respect sof -the may ‘furnish the attestation; an interpreta- ' 
execution, it was ruled that the’ term: “Attest... -tion of the statute, which renders such a con-’ 


ed”. manifestly implies; that a ‘witness shall: tingency’ possible, is Clearly inadmissible, be- 
- be presént to testify’ that the party, who-is cause, there’ would be ‘no guarantee- of the 
to execute the deed, has done the'act reqnired, ' bona fideof'the transactions”. This line of 
the object of which is, -that ‘some person: reasoning appéarstous, to be based on- good 
should’ yerify that the deed wassigned volun-': sensé, andis consistent’ with the principles of 
tarily. Again in the case'of Wickham v.’ justice, equity and ‘good ‘conscience, ‘according 


Marquis of Bath(12), it was ruled by Romilly, : ‘to whidéh oar Courts are bound to decide. We’ 


M. R: ‘that ‘éo-executants cannot- be regarded’. must,’ T therefore, overrule the first ground 
as attésting witnesses, because they do not taken. on behalf of the respondents. 

sign the deed for thé purpose'of attesting the -~ As regards the second branchofthe conten- 
execution; but with the object of conveying: tion’ of the respondents, its validity has to ba 
the- interest ‘they have ' iw the property : determined by reference to the true meaning 
transferred. The same view is supported by: of the term attestation. As pointed out by this 
the case of ‘Séal-v. Olaridge' (18), where Lord: Court,'in the case of Sasi Bhusan Pal v. 
Selborne heldthat a person who is a party toa .Chandan Peshakar (6) tlie term “attestation” 
desd, cannot be regarded as an attesting wit-’: is not defined in the Tranéfer of Property Act. 
ness,-on-the ground'that: if the person for’ but there can be no doubt as to what it means. 
whose benefit the instrument is executed, is The-case of Freshfield v. Reed (11), to which 
‘allowed’ to'be an attesting witness, the very- we have jast referred, is an authority for the 
object of attestation; namely the’prevention of: : proposition’ that when an instrument is rs- 
fraudulent “mal. practice, may be complete- quired to be’ attested the meaning is that a 
<, witness would be present at its execution and 


-A 


a. Gaš. B08. | t do | 
(ao) 13 8 WN. fo, 3 Ind 0. oe 165. yes shall testify that it has been executed by the 
(11) (18429) 9 M.'and W. 404; 6 B. RB. :760.- «t. proper person. Agen in the cases of Ford v. 
19) L. R.1 Bq. 17 at p, 24.. ue ae 
18) .7.Q. B. D- 516 at p.519 5, 50 L a. Q B 15) (1899) 3 N. D. 585; 73 Am. “Bt. Rep. 779 ; , 48 
44 L-T. "S01 ; 29. W. R. 698; - L. R A. 72 Hop 
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- ‘Kettle (3) and Roberts v. Phillips (16), it was 


held that to attest an instrament, was ‘not 


merely to subsoribe one's name to: it as hav- > 


ing been present at its execution, buat includes 
also essentially the presence in fact at its exe- 


. cution of some disinterested person capable 
of giving evidence; as. to.what took ‘place: 


These cases contemplate as the requisite of a 
good attéstation, the document must-have been. . 


- executed in the presence of thè attesting wit- : 


ness who subscribes his name to the. instru:-- 
ment in token of.this cirenmstance. In some 
eases, however, the rule has been stated in 
terms which imply, that theattesting witness ` 


must have Been the executantsign. the instru- 
‘ment. Thus inthe case of -Body v. Halse (17) 


‘Lord Coleridge. in. pronouncing against’ the. 
validity of.an altestation, observed’.that the- 


_witness did not see the appellant sign the'' 


~ 


claim: Againin Lupar y. Werks (18), it- was’ 
roled, that attestation maang: that the sub- 
soribing.witness saw the writing executed,and 


there upon signed his name asa witness. Pre--* thé witnesses’ thr'ugh the windows of” her, 


ponderance upon judicial opinion, however, is -` 
in favour of the view, that anattesting witness 
is a person in whose presencethe instrument: - 
is executed. Thus Sweet inhis Law Dictionary 
States, that when A:executes.a deed in ‘the- 
presence of Band B- ‘signs bis ‘name on the 
docamentas a token of his. having witriessed 
A’s execution, B is said to attest ‘the execu- 


- tion.- The Standard. Dictionary defines: attes--" 


tition to be the subscription bya person of’ ’ 


his: name toa written instrument, to signify’ 


that the same was executedin his ‘presence. In 
the Oxford Dictionary (Volume’l, page 551) 
a similar definition is:given and GA Baka 15 


` made to the statement of Blackstone, (Com- - 


mentaries, Volume 2, page 807) that the last- 
requisite to. the validity of: adeed,.is' ‘the at-" 
teatation or execution of it in thepresence of : 


witnesses. If then: we adopt this- definition tlie : ‘the ‘testator i is blind, ‘the | witnesses’ may be ` j 


question arises when mayan, instrument bè 
deemed to have been executed in the presence- 
of a witness.- 
tion, be made to: the principles - which. have 


- been recognised i in cases of attestation of Wills’: 
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sing ‘decisions ' on the’ 


Reference may, in this connec- - , 
‘ might have been able to'see them sign.. The - 


t 















> gubjeot which are’ n 
and are not ' always oA 
may'be generally stated 
decisions, that presence i 
namely; mental cognition 
physical contiguity, in other 
Bon-in' whose presence the act 
be" ‘able’ menfally to know what 
and what is done“in' the presence 
must takei place in physical , . 
to- him, though it is impossible . 
- down any inflexible rulé as to 
degres of proximity. is essential. [his 
“be illustrated by a' reference to. ‘three | 
‘subject which w 
show, to ‘what éxtent ‘judicial ‘decision 
have gone. ‘In one of .the earliést’ cases on 
thé subject, Casson v. ‘Dade,’ (19) it was held" 
` that where the- testatrix sat in her Garriage, ` 
"Op ‘posite to the window of the attorney’ 8 office,. 
in which the Will was attested, the attestation 
"was ‘valid, ’ because thé ' testatrix: might ~ 866, 
carriage’ and ‘of ‘the office, Again, | in i 

. Newton :v.' “Ularke (20) a testator intending’ | 

to execute’ a codicil’. signed’ the ‘game 
while lying in- ‘bed, ‘there being present i m.’ 
thé roòn the withesses who’ attested | the . 
codicil; ‘the curtains’ at the foot’ “of the béd; 
were, however) drawn ‘at the time to: screen. 
“the ‘testator from the fireplace; the result.~ 
was, that one of the witnesses could “nob 
actaally see the testator sign’ his name ‘nor 
could the testator see, that witness subscribe ` 

the’ codicil as’ attesting: ib. | Sir’ ‘Herbert ` 
Jenner held that the “codicil was validly. ate. 
tested, as the testator and the’ witness signed 
their names in the preserice’ of each other. art 
In the case of Re Piercy (21), Sir H. Jenner, ` 

- Fust’ expressed ` the opinion that he would bé ` 
prepared ' to hold, ie necessary, - that ‘where i 
said to have attested in his presence, provided ` 

the positions of the witnesses be such; that’ | 
the testator, if he had had his eye-sight, 


` principle deducible from these” cases clearly ` 


_which are required i in-England to be -attested-. sapports: the view that where_as- here, ` BC+ ~ 


"by witnesses in the-presence of the testator. ey 
No-useful purpose, however, would beserved. 


by a minute. examination: of the: orges on the.. 
(16). 4 H. and B. 450.;-99 R. R. 658; 24 D. J ‘Q. B. 


- 171; 8 Oom L R. 518; 1-Jur. (N.. 5) 444... f 
Aan 899) 1,9. B. 208 ; 81 ee 575 edi 7, 


W.R. 208 ; Fox 240. es 
(18) 19 Org 122 ; 28 Pac. 850, ; BL 


t i 


cording to the custom” of the country, parda-. 
“nashin ladies’ are ‘unable tò appear before’ Ta ‘ 
male witnesses, a ‘document: ‘which by indez” 
‘pendent testimony is conclusively “proved LH 


too) eet 1 Brown C.‘0. 99; Piek 586.7- - 
20) (1880) 2 Ourtees 320, ` Me ae 
(21) (1845) 1 Rob. 218; 4 4 Notes of Cases 215. E Tog 
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have been executed by a pardanashin lady, - In support of this position, reliance has been 


may reasonably be deemed to have been at- . 


tested by witnesses who were present ontside 
the purdah, and who’ before attestation, satis- 
fied themselves tat there was no fraud, 
and that the décument had been actually 
executed by the/ lady soreened off from their 
This ig/the view which was adopted 
l Brett i in the case'of Harmangal 





, JJ., in pene Prasad v. Ganga 
Prasad 10). These decisions are based not 
merely/on grounds of convenience, bubon a 
' sound principle analogous to that recognised 

e case of executions of Wills. In this 
Mi mi it-becomes unnecessary for us to pro- 
; unceany opinion upon the question of the 


validity of attestation by a witness who is. 


not present at the execution but subscribes 
his name subsequently on the strength of an 
acknowledgment by the executant. There 
is considerable divergence: of Judicial opinion 
upcn this point as. is indicated by, the cases 
discussed: at the bar in, the course of the 
argument. It may further be pointed out 
that the Madras High . Court has recently 
adopted the Calcutta viewin Shamu Pattar v. 
‘Abdul Kadir (22), and in Bombay also, where 
the opposite view had, been adopted there i 18 
a tendency to revert tothe Oalcutta view. 
[Ranu v. Larmanrao (23)referring to Burdett 
v. Spitsbury (24)]. We may further point 
out that, as suggested by the respondents, 
under certain circumstances a gaurantee. may 
be estopped to claim that his deed is invalid 
because it 18 not duly attested (Jones on 


Real Property, Volume II, section 1089). Ib. 


is not necessary, however, to deal with this 


aspect of the case, because, i in our. opinion, the 


two mortgage-deeds, lexecuted by the second 
defendant jointly with her sister, were duly 
attested. The first ground upon which the 
decision of the Subordinate. Judge is assailed, 
must consequently be overruled, 

The second ground urgedon behalf of the 
appellant, is to the effect that the mortgage 
deeds are not proved to have been executed 
by her ander such circumstances as would 
make them ,binding upon a purdahnashin 
lady, that she had no ' independent advice and 
that the effect of the provisions as to com- 
pound interest, was, not explained to her. 

(22) 81 M. 215; 8 M. L. T. 800; 18 M, L, J, 219. 


(23) 10 Bom. L. R. 943. 
(24) (1848) 10 CL and F.. 840. . 


: mortgragors, 


placed upon the case of Shambati Koeri v. 
Jogo Bibi (25). In our opinion, there is no 
substance inthis contention. No doubt, as 
has been. repeatedly ruled by the-Judicial 
Committee in the case of deeds and powers, 
executed by purdahnashin ladies, it is re- 
quisite that those who rely upon them, 
should satisfy the Court that they had been 
explained to and understood by those who 
executed them ; in other words, the Court 
should be cureful to see, that deeds taken 


. from purdanashin women have been fairly 


taken and that parties executing them have 
been free agents and have been duly informed 
of what they were about. Judged in the 
light of these principles, the present case is, 
in our opinion, not open to successful attack. 
The evidence is conclusive that the ‘Solicitor 
Jotindra Nath Bose read uver and explained 
the document to the lady, the terms of 
‘which, it may be. observed, were simple and 
6ABYy of comprehension. She had the advice 
of her eldest sister who joined her in the 
transaction, and the husband of the eldest 
sister looked after the matter for the benefit 
of both. The money was paid into the hands 
of the ladies, and was urgently needed to 


: meet the expenses of the litigation then 


pending in respect of the estate of their 
father. Under these circumstances, it is 


| impossible to hold that the mortgage-deeds 
-which had been properly exectited, and to 


which the consent of the appellant had been 
‘deliberately given, could be set aside. The 
second contention of the appellant is, there- 
fore, groundless and cannot be sustained. 
The third ground raises the question of 
limitation, and does not demand elaborate 
examination, as thereis really no substance 
in it. In.so far asa decree for sale of the 


“mortgaged-properties is concerned, no ques- 


tion of limitation obviously arasa but a 
question of limitation does arise in respect of 
the claim. for a personal decree against the 
The plaintiff relies upon section 
20 of the Limitation Act of 1877, and alleges 


two payments on account of interest, within 


. a period. of 6 years antecedent to the suit, 


That the payments were actually made, is 
conclusively proved by the evidence. The 
only question which requires consideration 
is, whether. the payments were made by an 


(25) 29 I, A. 127 ; 20 G, 749, 


“ 
mm 


"Mackintosh L.J. v. UU. Watiins(26), thisobjec- , 
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agent of the. appellant, duly -atthorised in 
this behalf. .Now the. payments- were made 
by Prince Mukim: the. husband of the first | 
defendant,. and having’ regard to the position | 


of the two sisters‘at the time since “when the | 


payments were’ made, we have no’ doubt, 
that the Subordinate Judge was right in his 


< conclusion, that Prince Mukim, holding as 
he did a power of attorney: from both, was | d 


the agent of both ‘the ladies. The NATENG, 
made by the appellant to-establish ‘that her 


‘gister at the.time was hostile to -her, and ` 


acted in a way incrucial to her interests, 
bas completely ‘failed. The _third ground, , 
therefore, cannot be sustained,- 

. The fourth ground raisesa question ag to the 
form of the decree which direots the second 
and. third mortgagees to be paid ont, of: the - 


‘surplus of the sale-proceeds realised in execu- . 
tion of the- decree obtained by; the first mort- . 


` gagee.. In view of,the decia: on of this Oourt in, 


„tion must be treated a9, groundless. No doubt 


; if the amount due to the first mortgagee is 


ha 


: “paid, there will be no sale of the mortgaged- 
properties, ‘and the second and third morb- | 
.,gagees will consequently-obtain no relief in 
this suit., If, onthe other hand, the: amount 
due to the first mortgagee, is not paid with- 


< in the period allowed- by.the decree, the pro- 
. perty will be-sold,: and- no, good. reason has 
`- been suggested, why after the claim of the 


first mortgagee -is satisfied, the’ second and. 
5 third: mortgagees, should not be paid out of 
the surplus “gale- proceeds; | thera is thus no 
substance i in the fourth ground, which must, 
. therefore, be overruled., 
The result is that the decrees, made by the 


| Court below is affirmed and this - appeal. dig- 


+ missed with costs. 
- ing fee at ten gold mohurs, five for the plain- 
` tiff-respondent, three for the third defendant- 


. We assess the hear- 


- respondent, and. two for the first-defendant- . 


J 


„respondent.  _ : , 
Appeal dismissed. 


| (28) 10. L.J. 81. 
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- ALLAHABAD HIGH COURT." 
s  ẸxEOUTON Frist CivIL APPEAL “No. a 

` -` oF 1909. pe es 

Febraaxy 18, 1910. - A 
` Present :—Sir George Kn X, Kri, J es ind 

l Mr. Justice Karama Hasina: oie a 

KALIAN DAS AND OTHER —Jubéuext: * 
‘DEBTORS—~APPELLA 

’ wersus 


BHAWANI SHANKAR AND 
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NE a of A debtor— 
Court to entertain objections. 


- È. 22 of the Code of ‘Civil kana 1908, it h 
alternative but to dispose of any ‘objection that 


“ander O. XXI, R. 23 of the Code. 
Execution first appeal from” ‘the decison of 
the Subordinate Jadge of Aligarh, dated’ the 
20th February, 1909. 

The Hon..Mr. Mott Lal Nehru‘ “(with kim ` 
Mr. -Gulzari Lal), for the Appellants, `, 
= Dr. Satis Ohandra' Banerji (with him Mr. 
Durga Charan Banerji), for the Respondents, 


Judg ment, —This appeal arises out 


” of execution “proceedings. 


tained against one Debi Das under section 88 
of the Transfer of Property Act. 


property was sold and proved insufficient to ` 
satisfy the decree. Thereupon- -the decree- 
holder put in an application under section 90 


` 
1 
in t+ 
= e r] 
+ 


The.decree-holder 3 
_ "put into execution a decree which he had ób- 


[19410 - 


In pur- ` 
suance of these proceedings the..mortgaged -` 


‘of the same Act, and as Debi Das had-died in - 


‘the meantime, in the names of the legal're- 
‘presentatives of the said Debi Das. On the 
l4th of- February 1903, he obtained -an order 
under section 90 .which directed the sale of 


~~ 


such property’.as the decree-holder might ` 


show ‘that -Kalian Das and others, these re- . 
- presentalives, had inherited from. the original 


judgment-débtor Debi Das. He tried’ to: ob- 
tain execution of this order first on the 18th ` 
of February 1903 again on the 3rd of Septem- 
ber 19C5 and the third time:on the 15th of 
January 1906. Apparently upon all these 
proceedings execution had been ordered but, 
“for some reason or other, the proceedings had 
been struck off asinfructuous. On the [2th 


_ of June 1908, the decree-holder applied for 


the attachment and sale of certain property’ 


| which he scheduled in the application. Upon - 


“this application being. placed re the Court, 


£ 


™~ 
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the Court ordered that notice dha issue 
under section 248 of Act No. XIV of 1882. 
Why. the Gourt took this step, it does not 
appear? Section 248 distinctly says that no 
` Ruch notica is necessary where @ previous 
; application for. éxecution: against the judg- 
ment-debtor hag/been made and the Court has 
ordered. execution to issue against him. This 


notieca- cans spd the Court to fallinto in the ` 


very danget which is ‘apprehended the judg- 
ment.debtor „intended. `- It was clearly an- 
annecesgary ‘proceeding. But as the Court 
issued it, ib was, bound to anticipate that 
objegtions would be put forward under sec- 
' tiop 249 and such objections were put forward. 
Ofte objection was that execution was barred 
y limitation : and the second was’ that the 






property sought to -bə attached was not the `“ 


property inherited from Debi- Das. - The 
Court considered the first of these abiestions 
but refused to consider the second on the 
ground that the parties were not prepared 
to give. evidence, and that the application 
was premature. ‘Possibly if the Court had 
stopped here, n> great objection could have 
' boén. taken to its order, ‘but ke put on record » 
“that the other objections are disallowed. The 
heirs -of Debi Das ‘come here in appeal and 
contend that ithe-Court was bound to con- 
sider the objections raised by them before 
proceeding to make any .order for execu- 
tion. This objection of theirs is in. accord 
with the provisions of section 249 of the 
Act..of 1882 and of Order 21, Rule 23, of 
the present Civil Procedure Code. The law 
gives the Court no alternative when objec- 
tions are put forward after it has- issued ' 
‘notice under Order 21, Rule 22. The appeal ` 
“is allowed and the order of the Comt under 
‘appeal i is set aside. The proceedings will go 
back to the Court below wilh- directions to 
re-admit them upon its file of pending pro- 
ceedings’ and consider the objections raised 
by the judgment-debtors, and then to make 
such order ag it thinks fit. The appellants 
will get their costs of both the Courts. These 
costa will include fees i in this .Court’ on thig 
MAHA SEN, a 

s, : Appeal ‘allowed. 
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~ ALLAHABAD HIGH COURT. - 
- Seconp Civiu Appear No. 924 or 1908. 
P pat January 28, 1910. 

. Present: —Sir John Stanley, Kr., Chief 
Justice‘ and Mr. Justice Bader: 
GED De TED ENT A EEELURAD 

t PErstis 
BASANTA AND-OT cite re ARD 


; - DEFRNDANT— RESPONDENTS, 
Civil i Badas dira Code (Act F of 1908), 0.1, R.B— 
Kuit by only some members of a community, without the 


permission of Court, whether entertainable. - 


Order 1, Rule 8 of the Code of Civil Procedare 
1908, is an enabling one and does nob bar some of 
the members of a community from wanta nga 
gaib in their own right. 


= Zufaryab Ali v. Bakhtawar Singh, 5 A. 497; Baija 


Lal Parbatia v. Bulak Lal Pathuk, 24 C. 335, fl 
lowed. 


_ Second appeal from the decision of the Ad- 
ditional Subordinate Judge of Aligarh, dated 
the 8th of July, 1908. 
' Mr. Hamilton, for the Appellant. 
“Mr. Gulsari Lal, for the Respondents. 
Judgment.—the facts which- gave 
vise to the suit in this case are these. 
Kishan Lal defendant mortgaged a chaupal to 
Galba appellant. A decree was obtained 
uponthe mortgage on the 20th of August 1907. 
Thereupon the plaintiffs, who are two of the 
members of the Lodh caste, brought the suit 


‘which has given rise to this appeal for a 
declaration that the chaupal with’ its appur- 


tenant shops is owned and possessed by 
the plaintiffs the first defendant, Kishan Lal 
and other members of tbe brotherhood 
and that it is not ‘liable to sale in execution 
of the decree obtained by the appellant 
against Kishan Lal. The plaintiffs state 
that the chaupal belongs to them and other 
members of the Lodh community, that the 
first defendant Kishan Lal who is the 
Mokaddam t.e. headman) amongst the Lodhs 
had no power to mortgage it, that the decree 


jpassed upon the mortgage is calculated to . 


deprive the plaintifs of their rights and is 


‘prejudicial to them, that the plaintiffs are 


owners and sharers in the chaupal and that 
they ‘are competent to sue in order to protect 
their rights. 

The defence was that the chaupal did: not 
belong to the Lodh community but was the 
exclusive property of Kishan Lal the mort- 
gagor of the appellants. It was also as- 
serted that the amount of the mortgage 
was taken for the purpose of reconstructing 
‘the chaupaé and that, therefore, the plaintiffs 


4 
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were liable for the said amount. There 
was a further plea to the effect that the 
plaintiffs alone were not competent to main- 
tain the suit. 

The Court of first instance found that the 
chaupal belonged solely to the defendant 
Kishan Lal. It was also ‘of opinion 


INDIAN CASES. 


that the plaintiff alone could not main- i 


tain the suit and Beconcine dismissed the 
‘claim. 

Upon appeal by the plaintiffs the only 
issue framed by the lower appellate Court 
was whether the chaupal belonged to all the 
Lodh community. The finding on that issue 
was in the appellant’s favour, the learned 
Subordinate Judge being of opinion that the 
chaupal was not the exclusive property of 
Kishan Lal and thatit was-the common pro- 
perty of the Lodh community. In respect of 
the plea that section 30 of the old Code of 
Civil Proeedure was a bar to the suit, the 
Court below held that the section did not 
apply. 

It is contended before us in'this appeal 
that the plaintiffs cannot maintain the suit 
as they did not obtain the permission of the 
Court under section 30 of the Code of Civil 
Procedure, 1882, to sue on behalf of the Lodh 
‘community. ‘In our judgment this ‘conten- 


tion is not well founded. Section 30 ofthe old ” 


(Code, which corresponds to ‘Order 1, Rule8, of 
the present Code is an enabling’ section and 
does not debar some of the members of a com- 
-munity from maintaining a suit in their own 
right. In the present case the’ plaintiffs al- 
leged that the mortgage made by Kishan 
Lal, the first defendant, was calculated to 
interfere with their rights as some of the 
members of the Lodh community. Section 42 
of the Specific Relief Act empowers u person, 
entitled to any right in any property, to in- 
stitute a suit against any one denying his 
title to such right and the Court may 
make’a declaration that he is so entitled. 
As the plaintiffs alleged that their title 
to the property as part 
chaupal had been interfered with by the 
mortgage, they, in’ our opinion, are entitled 
to bring 8 suit for the protection of their 
rights. The: principle of thè ruling in 
Zofaryab Alt v. Bakhtawur. Singh (1), -seems 


to us to apply to’ this case. That was `a. 


suit by certain Muhammadans to-set ‘aside 


a mortgage of endowed property belon 
(1) 5 A. A. 497. sing 


- 


>æ eat 


owners of the. 
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to a mosque and a decree enforcing the mort- ` 
gage, It was held that the plaintiffs were 
entitled to maintain the suit. Another case 
which has an important bearing ‘on the 
question before us is that of Bawu Lal Par- 
batia v Bulak Lal Pathuk (2). In that case 
the plaintiffs, who alleged themselves to be 
members of a priestly community called 
Gayawals of the town of Gaya, and were 
the panch or representative committee of 
their community, sued for the rémoval of: 
masonry structures raised by one member 
of the community. It was held thak sec- 
tion 30 of the Code'was an enabling se tion 
and did not debar the plaintiffs from suing 
in their own right for the relief claimed. 
We are, therefore, of opinion that the Court, 
below was right in holding that the plain- 

tiffs were entitled to maintain the suit and 
that section 30 of the old Codeof Civil Pro- 
cedure did not bar it. 

There was one question, however, aed 
by the défendants in their defence, namely, 
that the amount of the mortgage was re- 
ceived for the construction of the chaupal 
which has not been determined. | 

If the appellant’s. mortgagor represented 
the Lodh community in the management 
of the chaupal and if’ he borrowed' money 
for the repairs of the ‘chawpal, the mortgage 
might be enforceable against the mort- 






_gagor and the mortgaged property. This 
question the Court below did not. try. We 
‘accordingly refer the, following “ issues 


to that Court ander ‘the provisions of 
Order 41, Rule 25, of the Oode of Civil Pro- 
cedure. eS 

1. Was the mortgage in favour of 
the appellant made by Kishan Lal to 
raise money for the reconstruction of the 
chaupalp 

2. Ifso, what powers had Kishan Lal 


in respect of the chaupal, and was he com- 


petent to mortgage if for the above purpose? 

The Court will take such ‘additional, 
evidence as may be necessary. On receipt of 
the finding, the usual 10 days will be allowed 
for filing objections. 


Case ‘remanded. 
(2) 24 0. 885. 
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‘Lal KUNWAR v. ÖHIRARJI LAL. 
(8. o; 140: W, N. 285 ; ; 110. L J. 172; 7 M L. T.57; 
S | M. W.N. 8.) 
z iè PRIVY COUNCIL, ' - 
ÅPPEAL FROM TEH ALLAHABAD Higa Court.” 
December 16, 1909. 
Present:—Lord’ Macnaghten, ‘Lord Atkinson, 
Lord dlls, Lord Shaw and Sir Arthur ' 


ae “> - Wilson. ` Wa 
Misa LAL KUN WAR—Duvaxpaxn— 
an ee (“APPELLANT ' 
EE ' versus i 







ANJE LAL —Prarytier—Raseonvene.” 


” The: -spedies of ‘advocacy. - tolerated iy the Indian - 
Courts, in. which the unworthy effort of the advocate 
on each side is to force his opponent: to produce hia 
own client in order that he himself may have the 
opportunity of ‘oross-éxamtining that client, 15 8 
vicious practice, unworthy of a high- ‘toned or reput- . 
able. system of- advocacy. 


In this.case the most vital points were; not valued: i 


dated, tho most suspicious ‘gircumstancés were not, 
probed, the most important and decisive documents 
were’ not produced; but: much discussion was devoted 
to petty discrepancies between :the evidence of the 
different witnesses examined for the plaintiff. Due | 
weight was nob given to the condact of thé’ plaintiff, 

- the improbability’ and’ inodnsistendy of the story told" 
on his‘behalf, his absence from the’ witness chair, and : 
the non-production of all’ books or, documents. The 
conduct of the trial was eminently. unsatisfactory; and 
as the burden of proof was -on. the plaintiff, their 
Lordships held that he had failed to. discharge it. | 


Mr. H. Oowell and Mr. Bhugwandin | Dube, 
for the Appellant. 

Mr. De Gruyther, K. O., ana Mr. G. B. A. 
: Ross, for the Respondent. ` 

Judgment. | 

Lord Atkinson._-This is an appeal from 8 
judgment and decree of the High Court of 
Judicature for the North Western Provinces, 
Allahabad, dated the 28rd November 1905, ; 
_ which’ reversed: fhe“ judgment and’ decree 
of the Subordinate Judge of Aligarh, dated 
the 19th August 1904, on A pure issue of fact.’ 

That issue of fact is, whether one Brij Lal, 
deceased husband of Musammniat” Dhan ew 
war, -now also dedgased, adopted, Chiranji 
Lal, the plaintiff and’ respondent, the son of 
one "Ram Lal. ` 

“Tej Ram, the brother of Brij Lal, survived 
his prother Brij for about eight and æ half 
years, and died on the2lst June 1898, leaving 
two widows him'surviving, the senior of whom 
died on the 24th February 1899, leaving her 
Apan ing Maan Lal Kunwar, who is 


~ 
` r 


: brotherhood, „whose 


~ 
~ 
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the defendant in the suit and the appellant 
, in this appeal. 


The suit, was instituted on the 22nd August 
1903, by. the plaintiff, in forma pauperis, 
though his natural. father is possessed of 
some means,againstthe appellant, Musammat 
Lal Knnwar, and Musimmat Dhan Kunwar, 
who died pending the appeal, and the pro- 
perty i in dispute is not inconsiderable. 

The. plaintiff .alleges that the brothers, 
| Toj Ram and. Brij Lal, were separated in 


„ ownership ‘of this ,property, and, as the 
~ adopted.son of Brij Lal, he claims to recover , 


the whole of the property mentioned in the 


,, Plaint, or in the alternative, iftheir ownership 


is joint, to ‘recover one-half of that property. 
Both defendants contested the suitand plead- 
“ed, amongst other things, that the plaintiff 
was not the adopted son of Brij Lal, and that 
the two brothers were.-membera of a joint 
, Hindu family. 

Brij Lal, his brother Te] Ram, and Ram 
Lal, the father of the plaintiff, are all Bohra 
Brahmins, which, it is alleged, merely means 
that: they belong: to the Bohra tribe, or 
members follow . the 
' business of an A akan astute class, 
one would. suppose, well accustomed to keep 
books and record events from which 
large., pecuniary results might follow, and 
fully alive to the ` importance of preserving 
those records, , and producing them when 
engaged in legal controversies in which they: 
“might be decisive. 

These three Bohra Brahmins, with several 


-~ other families of Bohra Brahmins, lived in 


the village of Jatari. The adoption is alleged 
to have taken place on the 18th April 1889, 
some ten months before Brij Lal died. HBe 
was ab that time undoubtedly childless, and 
much unsavoury evidence. was given as to the 
nature of the malady with which he was 
_affected, and the reason why he despaired of 
having natural children. The plaintiff was at 
‘that time between 4 or 5, years of age. He 
was married. 5 years after his adoption, and 
must, at the time of the institution of the 
| present suit, have been abont 20 years of 
age. There were many important points on 
which He couldhave been examined, especially 
as to a certain extract from the Government 
Gazette of the North-Western Provinces, dated 
the 25th February 1899, in which it 18 re- 
corded that one Chimanii Lal, whose father's 
name is given 88 Ban Lal, and whose school 


“< 
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“was given -as: Muzaffarnagar E 
High School, had passed in the third division. 
The special significance of this entry isobvions 


-from this’ that the first time the alleged © 


adoption was’ put forward in many suits and 
"legal proceedings instituted by these geveral 
parties was on ‘the 8thẹ April 1890, under 
circumstances to be héreafter mentiotied. [f 
_ that entry wasframed on information supplied- 
by the plaintiff or bis father, Ram Hal, it 
was most damning to his case, -aa he is in it 


‘described as the son of his natural father— - 
à not of his adoptive father. It was‘ received 


in evidence without any evidence being’ given 
to identify the Chiranji ‘Lal described ‘in it 
‘as the plaintiff; and, indeed, ‘before their 
Lordships, it was urged by counsel: on his 
behalf that non constat but that the extract 
‘referred to a person other than the plaintiff, 
_ but of the game name, The plaintiff, however, 
“was” never produced as witness to sustain 


his own case and so hglp to discharge ‘the. 


burden of’proof that rested upon ‘him. It is 
‘suggested ‘that the presumption ‘which 
‘would be drawn in this country to the detri- 
ment of a ‘plaintiff who,’ under similar cir- 


| cumstances, failed- to enter the wituess-box 


‘and’ .face the ordeal of cross-examination, 


“ ought not to be drawn in cases between natives 


‘tried in India, because of a speries of advocacy 


` tolerated by the Courts ‘of law in that ‘country 
“in which the unworthy effort of the advocate 


‘on each “sida is to forte hia opponent. to 
` produce 


examiding that ‘client. The result is that, 
should the opponent refuse to be led into 


> this trap, the parties (the principal witnesses 


who possibly could throw light on all those 
tangled transactions which so perplex those 


-who have’ to decide ‘these cases) ‘are’ never 
“examined at all and the litigation goes for- 
“ward through tortuous windings to its unsatis- 

_ factory and uncertain end. This case is a- 


good example of this practice, for not only 


“was the plaintiff not examined on his own 
” behalf; but the defendant, Musammat Dhan - 
_ Kunwar, was not exaniined on her own: 
‘ behalf either. It is a vicious. practice, un- 


worthy of a high toned or reputablé system 


` of-advocacy. It must embarrass and perplex 


judicial investigation, and, it is to-be feared 


.. too often ‘enables fraud, falsehood or chicane 


to baffle justice. The circumstances under 
which Musammat Dhan Kunwar, who is a 
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his own client in order that he < 
himsef may, “have the opportunity -of oross-. 
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pardanashin’ woman wa ‘WMiterate, “wak ex”. 
“amined by the Subordinate J udge ‘are instruc- 


tive. | 

. After the Jae of Brij. Lal, on. the 
8rd Febraury 1690, his’-surviving brother,” 
Tej Ram, applied to the Assistant t Collector 
for a mutation of names for the , illage | for- 


-merly enjoyed: by Brij Lal, and ‘algo made 


an application to the District Jndge of 
Aligarh for a certificate for “the collection of 
debts on: the ground that the propert \ on- 


joyed by both was joint. property. Musam 4 
Dhan Kunwar resolved to oppose this ap jien" 


catiòn, and on the 24th March 1899, 
executed a power-of-attorney in favour’ o 
Ram Lal, authorizing him, 


get my name entered, in. respect thereof ; h 
and also to obtain: from- the District J idee 


“Leto 


amongst other 
_ things, to file å an application. for.the mutation ; 
-of names in respect .of 


“the ancestral, pro--- | 
perty, the estate’of my husband, ¿in order o 


a certificate in her favour for the collection -- 


of the debts due to her husband. There is 
no mention whatever of the plaintiff or, any 
right belonging to him, or, any reference : 


whatever to the alleged adoption in this. 


lengthy document, but when the, proceedings ' 


‘ authorized by it are instituted, the, petition , 


of objection to the mutation of names pur- 


ports to be presented by the widow of Brij: 
Lal for herself, and as guardian of Chiranji 


ig stated, no date, however, being given. 
In addition to this, the widow Dhan Kunwar, 
on the 6th May 1890, made a. deposition in 
these proceedings in which she not only. 
swore ‘to the: fact of the adoption, but 


described the ceremony at length. ‘The ques- ` 


tion.of adoption was an entirely- irrelevant 
issue in both these proceedings. It -was not, 
and could not have been, decided in either 


of them. It was foreign to the real questions - 
in controversy. It wasunnecessary and useless . ` 


to raise it, unless indeed the real object was 


. to. make BO SABAN in support of the adoption. 


From. that point ‘of view it might, though 
an unscrupulous, 
gagaolong and effective. step. Ram Lal in kis 
deposition in the - present case, dated the 
2lst July 1904, swore that he acted as 
general.attorney for the widow for three or. 


four years after his appointment; that he | 


made the Bepcnon of the 8th April 1890, 


‘Lal, her adopted son, of mauza Jatari. The 
oh econ to the-application for succession, is , 
‘similarly framed. In each the fact of adoption’ 


“have been a sufficiently ' 


te 
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was at her. instance that he mentioned the 
., fact `of- the plaintiff’s. adoption y. and that 
she' made ‘the statement- already referred to 
in his presence hefore the Tahsildar. Thig- 
evidence having been’ given, and the above- 
mentioned deposition of: Dhan Kunwar hav- 
ing been received in evidence, the Subordinate 
Judge - required the lady to -be examined 
and ‘took her evidence at the house of Babu 
- Bheo“ Parshad:.. “The -part of- the evidence 


dealing with the matter rans .as follows :— 
l wih examiried: before the Tahsildar. of . 


air. . Ram Lal misled me and took me there. 
li ‘Rani said to.me’thathe would not have my 
ame recorded. ‘Then -Ram Lal sent Sundar, 
nan, ‘(barber woman) tome, sending word.to 
me that [ shouldiexecute-a power of attorney, 
“in ‘his favour, and that then he would . havé 
my name recorded. Then he sent Musammat 
ates to me for. the second time. He wanted 
eto gtate that IL had adopted his ron.: I said 
"hat! we had always been on inimical terms. | 
T‘thén went to the house of- Ram ‘Lal for the 


' purpose of, having my name recorded: Ram 


Lal took tie to the tahsil Court: His male also 
eae me.’ 

“And again : zea, a 

““T was never:on’ friendly iros with. Ram . 

Lal. Ghitanjii the plaintiff, never. came to 

. my house. When I went to the #ahsil I was 

accom panied ‘by’ Chiranji Lal and--his mother,. 


St a7? 


and I stated what she said toime.. De 


“This. lady-* was cross- -examined aby. the 
plaintiff's pleader, but not a. question wag 
put to her relative to.the account books, which , 
are; -referred to inher deposition of the 6th -. 
May, 1890, in these words:— : .. ` 
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as well as..of the receipts of presents in 
_ them.. Ram Lal farther stated at the trial that 
the assets of Brij Lal, such as goods, papera 
arid -ornaments were” with Musammat 
Dhan.- -Kunwar,”,, and that he employed a 
pledder for her in the mutation proceedings ; 
but nota question was put to him as to why, 
at the time when he was managing the suit 
aid putting. forward the claim of his son for 
the firat time, he did not search for, examine 
or-producé.the. books . which, if there be a 
particle of trath in the whole story told by 
him and his witnesses, would have terminat- 
ed the controversy then as now in his son's 
favour Dhar Kunwar-was not then hostile to 
his son’s claim. “On the contrary, ib is alleged 
that it was at her request -and by her in- 
Bistence,.: that it was put forward. Ram Lal 
is, a. hereditary money-lənder like all hiş 
tribe. He. must be well accustomed to keep 
~ books, -and know the value of written docu- 
ments. The. pleader he then employed must; 
if,the story now told had been detailed to 
him, have .séen the capital. importance of 
. tbe ,production of these books. Yet he 
appears never .to have asked -Dhan Kunwar 


.a- Bingle „question .cancerning them. The 


. admission above-mentioned of the lady that 
they were in her sitting room was extracted 
from her on cresa-examination by the pleader 
for -Tej.Ram, her. opponent, the man who is 
-sworn by Ram Lal to have been present at the 


- ceremony, and to have signed the entry in 


the book recording the adoption. No effort’ 
„was Shown to have been made by either side 
to procure the production of, these books; no 
search for them, or loss of them, was proved ; 

~ no explanation given why they were noe 


“No iicconnt books of Brij Lal are with me. - ‘forthcoming. 


_ They’ must “be in'my sitting room, I haveinot 
gone to’the sitting room since my husband’s 
death. Tam ‘not literate. I lived in the house 
‘of Ram Lal for'6 and 7 days because my jeth, 
Tej Ram, quarrelled with me about this.” 

“ And no‘application appears to ‘hare been 
müde to recall Ram Lal, or “to -examine ' tlie 


charge, ï “n effect, of entering into a conspiracy - 
to proéure the -commission ,0f perjury. ‘for 


the plaintiff's "gain. ‘The history -of the; 
account books ig moat remarkable. Ram Lal: 


and many other witnesses describe in minute 


detail the shi of the fact ee cee R 


‘ 
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.. Having .regard..to the well-known and 
Site proved habits of the Indian people 
with regard to the keeping of accounts, 
recording their. most minute transactions, the 
„non-production of any book in which anything 
connected with this ceremony was entered, 
covers the plaintiff's case with suspicion. It 


ie plaintiff, then about 16 years of age, or bisi: Ras. according to the plaintiff's Witnesses a 
mother, if she were: alive, to refate ‘the. 
serions charge thus made: against them, : the. 


memorable.event.. Wealthy members of the 
Bohra ‘brotherhood, hurried from villages 
 gcores of miles away to graca the ceremony, 
as if this child-of 5 years old, the youngest of 
three sons, were some young potentate coming 
‘into his kingdom.. There was feasting and 
one witness stating, somewhat 
AAN that .one . might eat as often as 


e 
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one hked. According to Ram Lal himself, 
125 members of the brotherhood and.100 or 
150 others were collected together in this 
little . village of Jatari; yet none of the 
inhabitants of the village were produced, on 
behalf of the plaintiff, to prove that such a 
gathering ever took place; while, if thestory of 
the numerous witnesses resident in the 
village and its vicinity, examined for the 
‘defendants, be true, this host of people .must 
like some invisible spirita of the night have 
assembled and dispersed unseen. The next 
matter which throws suspicion on the 
plaintiff’s case isthis.. On the 15th May 1890, 

the Officiating District Judge of Aligarh had” 
made an order granting a certificate of 
succession to Tej Ram, and refusing to decide 
the issue raised in that proceeding as to the 
adoption. On the 18th September 1890, 
the Assistant Collector made, in the muta- 
tion proceedings, an order refusing to decide 
the same issue and ordered the nameof Tej 
Ram to be entered in fhe village papers in 
the place of Brij Lal. On the 19th September 
1891, an applicatioy was made to the 
Subordinate Judge of Aligarh, that Dhan 
Kunwar be: appointed guardian of the plain- 
tiff ina suit brought by Ram Lal against 
Chiranji Lal and others, and an order was 
made that summonses for final disposal of if 
should be issued to the. defendants dirécting 
them to attend in person or by pleaders: 
on the 23rd November 1€91, and also 
. directing. that they should put in a 
written statement by the 17th November 
1891. On the 29th September, ten days 
after, the summons was issued in the snit, 

ihen entitled Ram Jal plaintiff v. Musammat 
Dhan Kunwar, widow and Chiranji: Lal, 

minor, under the guardianship of his mother, 

Musammat Dhan Kunwar, residents of Jatari 
defendants; from which it appears that the 
guit was brought to recover a -sum. of 
_Rs..1,092-6-11, but in respect of what cause 
of action is Hol stated. 

The further proceedings in the case are not 
printed in this record, but it would appear 
from an order, dsted the 15th October 1898 
(four months after Tej Ram’s death), made 
by the Subordinate Judge of Aligarh in the 
Original Suit (No. 158 of 1891): already-men- 
tioned that a decree for the. sum sued for had 


been obtained against the defendants, who | 


are described as judgment-debtors, Ram Lal 
. being described as decree- holder; that some 
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objection had been made by the jadgment- 
debtors; that it was such an objectiom 
as, in the opinion of’ the Judge, should: 
mot be made by the’ judgment-debtors and. 
gave rise to the suspicion that there „was 
collusion between the objector and the judg- 
ment-debtors. Who tha objector was does 
not appear, but thesame Subordinate Judge. 
in his: judgment delivered on the 17th Nov- 
ember 1902, in a suit instituted by Dhan Kun- 
war apani Lal Kunwar, states that, after 
Tej Ram’s death, Ram Lal obtained a decree 
in this suit and applied to attach wider ‘if a 
certain door frame and door leaves of as 
alleging them to be the property of her gol 
(the plaintiff) in virtue of the alleged adop- 
tion. Dhan Kunwar was never asked a ques- 
tion about these proceedings when produced, 
in the present trial. At the end of her cross- 
examination by the! plaintiff's pleader, the. 
plaintiff himself was invited by the Subordi- 
nate Judge to ask her any questions he- 
might desire to ask, when he replied, “ Suffi- 
cient questions have already, been asked.” 
The only account given of this litigation: by 
Ram. Lal himself is that he instituted the suit 
for profits due to himself, that he was a co-, 
sharer in the property, and paid Rs. 3,000 a 
year as revenue, but it is evident that, while 
Dhan Kunwar enjoyed the property of her’ 
late husband in virtue of her right as hia 
widow, she ought to have paid the appropriate 
share of the, revenue and the plaintiff in- 
curred no personal responsibility forit. The 
introduction of his name was, therefore, quite, 
unnecessary, and there is too much reason to 
suspect that the whole proceeding. was simply 
an attempt to manufacture evidence. ` 

Ram Lal, in his deposition made on the 7th 
September 1899, stated that the plaintiff 
was then being educated at Muzaffarnagar. 
Had the latter been produced as a witness. 
and cross-examined on the contents: of the 
Gazette of the 25th February 1899, which 
was filed'on behalf of Lal Kunwar in ‘the liti- 
gation of 1899— and its existence thus well-- 
known to him—he might have possibly been 
able to-explain who. was his school fellow and 
namesake who had a father of the same name: 
as his own. 

And if he had jesi obliged to confess that: 
the person mentioned in the Gazette was no- 
other than himself, it would have put an end 
to the suggestion that he passed amongst his 
friends.associatesandneighbours asthe adopt- . 
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ed gon of Brij Lal—-heir ` ARA was ee 
him: -comparative ‘affluence, ,. -Nuimbers.of wit-: 


_ .. menges. -were produced: on. hiš- behalf at, the 
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te appeirs to them that the sounder view lies: 
between these two extremes. The burden of 


__ proving that the alleged adoption took place 


trial to prove that he was recognized amongst - ‘20- years before the trial rested upor - -tha 


the brotherhood as the adopted son of Brij Lal 
and several others were producedby the defen- 
dant, to prove that he was.not go recognized: 
but no evidence: whatever. was. given. to show 
that he was ever regarded in his own village, 
at Muttra, or where he lived and was. at 
school, as the, son of Brij Lal. In. the ten, 
years which, elapsed from 1889 till-1899 his 
" name never appears. in any document as the 
latter's adopted son, save only in the:.docu- 
ments prepared under the EE of his 
own father. 

: These arethe: broad. facts. of the. case.: At tie 
hearing several. depositions madein previous 
sunits, by witnesses examined.in. the present 

' guit were admitted in evidence without the 
necessary foundation for their admission hav- 
ing been laid. The most vital points. were ` 


not elucidated. The most suspicious circum~ , 


stances were not probed. The „most, impor- 
tant and decisivedocuments werenot produced: 

Mach. “disérission , was devoted. before. their 
Lordships, as i well “asim the Indian Courts, to: 
petty’ discrepancies: between the’ evidence of 
the different witnesses examined for the:plain-’ 

tiff, for instance; as to, which of. three: pundtts! 
alleged- to have boen present at the ceremony: 
of adoption, presided, and which assisted: or 
as to whether the ceremony and the receipt’. 

of the presents, were recorded. rin two, books . 

or only i in one, and such like. 
Court much commeént was directed to the: 
j question of the relative: credibility.of a-Bohra> 
money-lendér who, had antassed, many. tens of 
thousands of rupees in his business, and ofa 
Bohra’ money-lender who. in the .same busi-" 
ness had not been BO fortunate, asif there were 
some’ fixed. relation between: the: ‘gains of usury »: 
and trath. , Due weight, however, does not ` 
appear to have, been given.to::the’ conduct of | 


the’ plaintiff; the improbability and inconsi8-.. 


tency of the story told on his behalf; his ab- 

gence from the witness, chair; andthe non-pro: ! 
duction. of ali books’ or. documents. „The con-- 
duct ‘pf the trial was on the whole, eminently -. 
unsatisfactory, The, Sabordinate Judge decid- 
ed, as a fact, on, the. evidence before ~ him, 
that the plaintiff had not ‘been adopted. Tho 
High Court, on the same evidence, decided - 
“that he had been adopted, - Their Lordships. 
do not ‘accept either of these conclusions. 
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- 


“plaintiff. They are clearly of opinion that’ 


né haś failed to discharge it. 
> Their Lordships will, therefore, humbly 


‘advise! His Majesty that this appeal should 
be'allowed, the decree of the High Court set 


aside with costs, and the decree of the Subor- 
dinate’ ‘Judge dismissing the action restored. 
~ "Phe respondent, will pay the costs of the 
appeal. ` ; i 

: wW R a _ Appeal allowed. 
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CALCUTTA HIGH COURT. 
ORIMINAL Rung No. 1202 op 1909: 
"November 9, 1909. ~ 
Present:—Sir Lawrence Jenkins, Krt., 
Chief Justice, and Mr. JusticeCarundnf. 
_ Q: LEE—Acobseo—PerrTioneR 
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"H: L, ADHIKARY—Opposrrs Parr. 
“Oraminal Procedure Uode(Act V of 1808), ss. 173,190, 
—Police report to set forth nature of information—If 
defective, no cognizance of case ‘to be taken, 
~A police report under section 178 of the Oriminal- 
Procedure Code should set forth the nature of the 
information ; and where it is defective i in that parti- 
cular, - the ‘Magistrate should not take cognizance of 
the case. G ; 


~- Rule against the order of the Deputy 
Magistrate: of Suri, directing proceedings to” 
be taken against the petitioner under section 
101 of the Railways Act, IX of 1890. 

Facts.—tThe facts are stated in the. 
petition of the accused to the High Court, 
which. runs thus:— 

“Ist—That your petitioner has been serving 
asa Permanent Way Inspectorin the East 
“adan Railway for 1] years and was in June 
` 1909 in charge of the section extending from 
Sainthia Railway Station to Azimganj, Hast 


® 
+ 
"~ 


; Indian Railway. 


‘* Ond —That on the I4th of June last, your 
petitioner ‘commenced certain repairs on 
, Bridge No. 125 after having delivered a caution 
message addressed tò the Station Masters of 
Sainthiaand Mollarpur and delivered the same 
to the signaller, ‘Sainthia, for despatch. 

- “ 3rd.—That before commencing the said 


-repairs your petitioner put up two danger 


pene at } mile on either side of the said 


954, 

`- LER v0, ADHIKARY. | 
bridge and posted men at the said-flags with 
detonators and also put up two other danger ` 
- signals at either end of the bridge. _ 
_ .“dth—That soon afer he had commenced’ 

hig work an Up light engine from Sninthia 
appeared and halted at the said outer 2 mile 
danger signal and after some detention your 
‘ petitioner signalled and passed it over the Sai, 
bridge. - 

“5th. —That thereafter the attention of your . 
petitioner and his workmen, 15 orsoinnuniber, 
was drawn by the round of an explosion and 
he observed that a goods train which happened 
i to be 64 “Down had passed the aforesaid outer 
danger signal towards Mollarpur Station and 
- was coming on without relaxing speed. 

 Gth.—That there being a curve-there in 
tho line with ẹ radius of 4280 ft. along which 
the said train had-to come the danger signal 
at the hridge.end is visible beyond 3 mile and 
your petitioner could not. understand how the < 
train proceeded mnmindfal of’ the’ distance 
. signal the outer danger signal -which your 
petitioner had put up and the- one ae the 
bridge-end towards Mollarpur. 


eth. —That ’ your petitioner immediately 
took up’ a red fag, ran towards ‘the train 
waving it with some of his workmen following 
shouting ‘with up stretched hands (which is 
diso one of the récognised signals-of danger) 
and proceeded ‘about 3 telegraph post distance 
towards the train and failing to draw attention 
jumped asideand stuck his flag into the ground 
and tried further to draw the attention a oe 
driver and his crew ‘but. without SUCCESS. 


““8th.—That before the said goods a 
entered the bridge the driver and his fireman 
and juck jumped off and the engine and some 
` Waggons fell into the river-bed below through 
| the openings “caused ‘by the rémoval of a rail 
' for the said’: -ropairs, Subsequettly - some in- 
, quiries were held by the Railway Police as the 
result of which the petitioner was put on his 
trial. +9 


Mr. K. Chaudhuri and Babu M onmatha N ath 
‘Mukherjee, for the Petitioner.. 


. Judgment.—in this case a wiles has 
i been issued calling upon‘ the District Magis-. 
trate to show caise why the-proceeding against 

the petitioner should not be quashed on the 
` ground thatthe prosecution has not been legally 
_ instituted or in the alterriative -why the cage 
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Magistrate i in Alipur or some’ ether District, 
The grounds on‘ which it ‘is said that the 
prosecution has not been: legally instituted are - 
briefly these: section 190 of the Oriminal Proce-. 
dure Code describes theconditions requisite for 
the initiation of proceedings, and itis thereby, 
provided that the Magistrate’ may take cogni- 
sante of any offence (a); upon’ receiving’ a 
complaint of facts which constitute, such au 
cffence; (b) upon a police report of such facts-;, 

(c) upon informationreceived from any person 
other than. police officer, or upon’ his own - 


knowledge or suspicion, that such offence has . 


beeh committed.” We are told by the appli- , 
cant that in this case it is suggested on the” 
part of the prosecution that cognizance hag 
been taken under cl. (b), that'is ‘upon a police 
reportóf such facts. Now, section 173 indicates 
what that police report, should set forth, and 


‘provides that ad police, report should set forth, 


among other things, the nature of the inform:, 
tion? It'is pointed‘ont that in the ciréum: 
stances of this case it is of Paramount import- 
ance that at this ‘initial stage it. should appear 
what the nature of the information is... The 
pétition sets forth’ the case of the prosent 


-applicant in considerable detail indicating l 
precisely what he did, and the precautions , 


that he took. If this version -be. accepted ias 
true, it is difficult to--see how any case. can 
succesdagainsthim. Notonly hasthe applicant 


set out his case in the way I: have described, . 


but no cause has been shown agaitist the’, pre- 
sent applicant, ‘nér:have his:allegations been 
‘questioned i in any manner: . Now,.as a matter 
of fact, the police report which has-been shown 


‘to ug in this case does not set.forth the nature 
of the’ information, it 18 absolately silent on 


that point ; and it would seem that the regular 
form adopted in these casesis equally defective.. 


"In the eircumstances, and having. regard. to. 


the further fact that mo canse haa been shown, 

we think that the proper order-for us to maka 
will be to set'aside the proceedings. If-it is 
intended to proceed against applicant, then 
the procedure of the Code as indicated in sec. 
tion 190°and also in-seotion. 173, if. it. be re- 
quisitie to rely on that section, must be fol- 
lowed. ae agit 
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DAYA NATH THAKUR v. EMPEROR, | 
- (a. © 14:0. WN. 808.) - r 
ME CALCUTTA, HIGH COURT. 4 


URIMINAL RULR No. 505 or 1909. 
June. 17; 1909. Ng. 
“Pasah :—Mr. Justice Caspersz and 
> Mr, Justice Ryves. . 
“DAYA NATH THAKUR, —Patimonse 


5 1.  CETBUS, 


E “EMPEROR—Oproarts PARTY. ; 

Osea Procedure Code (Act V of 1908), 83. 125, 
476—Banction to’ prosecute—Judicial proceeding— 
Magistrate | actiny under’ s. 125-—~No maa ion to. 
direct prosecution under 8. 410. ~ 

+: Proceedings under section 107 of the Gamana, 
Proceduke, Code were” instituted against M at the 
instigation of fhè petitioner who in the còurso of the 
proceedings filed certain documents M was bound 
down under section 107. Hó applied to the District 
Magistrate to havo :the order ‘get‘aside.. The Magis- 
trate cancolled, the bonds ‘ander’ section 125 and 
directed that the petitioner be prosecuted nadig 
section 471, Indian Penal Code: 
- Helg, that the documents did not. come A the 


Mngistrate  i in a judicial -proceeding and that he had ~ LJ 


no power to direct the prosecution of the petitioner. 
Nabu Sardar v. Emperor, 84. O0: 1; 110. W. N. 25; 
4 O'L. J. 438 ; 4 Or. L. J. 399; 1 M: L. 7.809 (E B), 


reforred -to.. Gilt Say 
‘ Rule against the. order of iie District 


Magistrate, dated April,.21, 1909, directing 
the prasecation of. the Petitioner under section 
471, Indian Pennl Code. « + 

Mr. P. L. Roy, Babus Atulya. Giri Bose 
and Nares Chandar Sinha, for the Petitioner.. 

Judgment.—This is a`rule calling 
upon ‘the District Magistrate:to show, cause 
why the prosècution of the- petitioners.should 
not: be cancelled for the reasons stated in 
the petition... p7 

Tt appears that NT ai were instituted 
under -section:107' of-the Code of Criminal 
Procedure against : one Mohori Lal Mar wari 
at. the -instigation of the. petitioner, Daya 
Nath Thakur. In the course of these -pro- 
ceedings .the -petitioner filed certain .rent- 
receipts..: The. Magistrate trying. the case 
-passed:orders : binding down:Mohori Lal under 
section’ 107,: Criminal Procedure, Code. 
Thereupon Mohori Lal applied to the District 
Magistrate to have the order set aside. 
The learned Assistant Magistrate treats the 
matter as one coming under section 125, 
Criminal: . ‘Procedure Code, 
criminal motion. After going into the merits 
of the application, he came to the conclusion, 
apparently without hearing Daya Nath 
. Thakur, -that the rent-receipts which he had '’ 
. filed were forged, and he concluded these ` 
proceedings with the remark - that `“ “the 
` . N 


- i, 


INDIAN CASES. 
GOVT. OF RASTERN BENGAL ‘AND ASSAM t. SERAJ-UD-DIN, 


. and calls it a 


999. 


appeal was- allowed” and directed notice to be. 


. issued to Daya: Nath Thakur toshow cause 


why he.should not be prosecuted under 
section 471, Indian Penal Code. It appears 
-tò us, as has been laid down in the case of 
Nabu Sardar v. Emperor (1). (decided 
by a Fall Bench), that under section 
125, Criminal Procedure Code, the 
Magistrate has full power to cancel-the 
bond ‘for reasons which appear to him to be 
sufficient ; bus that section does not give him 
a right to hearan appeal. Jtis difficult to 
see in this -case,. how it can be held that, 
these rent-receipts came before the Magistrate 
in @ judicial proceeding. On this ground 
alone, we make this rule absolute and direct 
that the procoedings be set aside. 


Rule made absolute. 


(1) 840-1; 11 C. W. N.25;4 C. L, 3.428; 4 Cre 
J. 309 ; ; 1M. L. 868 (P. B). 


~ 
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(s o. 14 C. W. N. 308; 37 0. 25.) 
„CALCUTTA HIGH COURT. 
GOVERNMENT Apprat No. 9 or 1909, 

Sade ar (at July 23, 1909. 
‘Present: :— Sir Lawrence Jenkins, Kr., 
: Chief Justice, and Mr. Justice Caspersz, 
GOVERNMENT or EASTERN BENGAL 
vi D _ AND ASSAM—-AppeLLant 
BErsus - 


SERA. UD. DIN AND OTHERS—RESPONDENTS, 
Opium Act (I of 1878), s. 9, cl. (c)—Contraband 

opium —Possession—Ovner of boat sokere opium found 

—Orevw of boat. 

, For, the purposes of an offence under section 9, cl.’ 


_(c) ofthe Opiam Act, nothing is necessary ' beyond 
_ possession of contraband opium. There is no particular 


frame of mind required. 

If contraband opium is found in a boat,-the owner 
of the boat may be said. to be in possession of the 
opium, but not the crew of the boat. 


Appeal against the order of acquittal made 


- by the Deputy Magistrate of Noakhali, dated 


January 9, 1909. 

Mr. Donough, for the Appellant. 

, Babu Kumar Sankar Roy, for the Respondents. 

. Judgment. —This i is an appeal by the 
Goverament from the acquittal of three men, 
Hamid Ali, Seraj-ud-din and Akhil Ali, who 
were charged under section 9 of the Opium 
Act, I of 1878, with possessing opium. The pos- 
session of the opium is alleged to have been by 
reason of its being ina boat in which these 
three men and another were, For the purposes 
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of an offence under section 9, cl: (c), nothing 
‘is necessary beyond: possession of the opium. 
There is no particular frame-of mind required, 
so that what we have to consider is, firat of all 
. whether these threeaccusedorany one of them 
wasin possession of theopium. Asagainst two 
of the accused, that is to say; Hamid Ali and 
Akhil Ali, there is, I think, a complete failure 
on the part of the- prosecution to show posses- 
sion, for the evidence so far as it goes is that 
they were not owners of the boat, nor jointly 
interested with Seraj-ud-din in any venture as 
an incident of which wo might ‘attribute’ to 
‘them possession of the opium,, but they. were 
merely two of the crew, sothat onthe eviderice 


before us we are unable.to hold that these two ' 
- convicted ander section 9 of the Opinm Act. It: 


accused were in possession of the opium. | 

' With regard to Seraj-ud-din, the case is dif- 
ferent, for hë was; on the evidence; the owner , 
of the boat, and I do mot understand , the. 
learned. Magistrate by whom: he has been ac- 
quitted, as, suggesting that the opium was not 
aotually found in the boat. . On the evidence, 
I hold as a fact that the opium was in the 
boat, and the boat ‘being his, I hold | in the 
circumstances of the case that he was- in pos- 
sessior of the opium. Then} we-hdve to con- 
sider the terms: of. section: FO of the Act which 
provides that, In prosecution under section 
9 it shall be presumed, until the contrary is - 
proved; that all opium for which the accused’ 
person isunable to account satisfactorily is 
opium in'respect of which he has committed 
an offence under this Act.” The learned: 
Magistrate seems to have thought that -the 
accused person, that'is to say, Seraj-ud- din, 
had accounted satisfactorily. : 
this’: “The accused admit: that the articles 
seized by-the salt officers were found in their 
boat. But, they explained this fact by saying” 


that the fourth man (Ainuddin) got into their , 


boat at Hatia as a passenger with these ‘arti-' 
cles and: that they did not. know that there. 
was opium among them.” There’ is no evi- 


dence of any witness tothis effect; but some of ` 
the accused”. have ab- different times. made 


statements suggesting "this. On the’ other 
hand, we find that the immediate- statement 


made by one of the accused is in direct con-" 


We 


flict with it, because his version is this: 
Two 


are’ four oo- workers in the Sampan. 


men Seraj-nd- din and Ainuddin sell articles:’”. > 
and ‘that is manifestly inconsistent with ‘what: ~ 


commended itself to the Magistrate: as satis- 
factorily accounting for the opium. But more: 
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What he says 16 


“abad, dated: the 18th Angust 1909. ~ 


tag 


than that; we have the very significant ciroum- 
stance that when the boat was boarded, Seraj- 
ud-din threw overboard a handi, “which” was, 
recovered ‘and in the’ process of recovering. 
which, it is sworn, 8 piece of opium” .droppéd | 
out: : Even if thia be treated as ‘problematical, 

it isestablished that when the hands. was brought 
into the boat’ and examined, it was found 
that it contained a quantity of opium. This i 15, 
very significant and goes to show that the” 
account now given by Seraj-ud-din is one which 
cannot be’ accepted. In the circumstances I, 
hold that it has been established by the prose- 
cution that Seraj-ud-din did possess opium, and. 
he has been unable fo account satisfactorily 
for his possession. Therefore, he must be 


has been stated before ug that he was convicted 
on another occasion ; bat there is no proof of. 
that. -We cannot or on that ‘statement, - al- 


NG 


i 


thoaghit may very well be, | ag thelearned coun- ` 


sel for the prosecution says, that the ‘absence- 
of proof is due to the fact of the. acquittal by 
the Magistrate. In the circumstances it cer-. 


- tdinly Would fot be worth'while calling for. 


evidence on this point. “We, therefore, determing 


’ the amount of punishment irrespective: ‘of this 


allegation. We fine him a sum of Ra. 250; -in 
default he will undergo three months’ rigorous 
imprisonment. We do not propose to direct 
confiscation of the conveyance, even if a boat 
18: 8 conveyance as to Which wé express no 
opinion, . = 
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ALLAHABAD HIGH COURT. 
CrvIL Revision No. 88 or 1909. 
February 17, 1910. 
Present :—Sir George Knox, Kr., Judge, and 
Mr. Justice: Karamat Husain. , | 
BESHASHER DAS.AND oTHergs— 
DREBNDANTS— APPELLANTS. : 
versus 


ABDUL JALIL AND OTHEES—PLAINTIBFS—— E 


, DerenDANTs—REsPOND ENTS. 
Practice—Permasion to ‘tovthdraw from suit—Duty of ` 
Court —Oivil' Procedure Oode (Act V of 1908), 0. 28, r. 1. 
Permission to withdraw from a suit with liberty to 


bring a. fresh one should’ not be lightly granted. , 


Before granting such permission, the Judge must - 


satisfy himself that there are formal defects by reason - 


of which the suit must fail. 
Revision against the order of Babu Srish 
Chandra Bose, Subordinate Judge of Allah- 


4 


+ 


Mm ander ~ ‘the’ 


VoL V. ] 
DIPAN RAI 0. RAM KHELAWAN BAT. 


- Di Tej Bahadur Sapru, for the Appellants: 

Dr. Satish Ohandra Banerji (with him the 
Hon. Mr. Abdul Majid), for the Respondents. - 

Judgment.—This is an application 
for the revision of ‘an order passed ‘by the 
Subordinate Judge of Allahabad: „whereby he 
granted permission to the plaintiffs in this. 
case to withdraw from the suit which they., 
had filed with liberty to institute œ fresh 
snit i in respect of, the, subject-matter of the 
suit. The order ‘of the. learned Subordinate : 
Judge isa brief order and in many ways 
unsatisfactory. : There is nothing i in the order 
which shows that the. learned’, Subordinate 
Indge did grapple with the i igsue with, which, 
he: should have grappled vis. that ‘the suit 
before hil 
formal’ defect. All that he saysis. that he had.. 
heard. much. argument, addressed to him by 
the learned’ Advocate for the defendants . 


about formal defect in the plaint . inasmuch | | 


as it did not mention the exact, date of- the,- 
mortgage, and then proceeds “p think ït is a, 
fit’ case to grant permission to withdraw the 
suit and bring ` a fresh suit.”.. This leaves ib.. 
perfectly open a8, to whether the Court merely, 
entertained an. ‘apprehension , that, the suit, 
might” “fail by. reagon of somo ‘formal ‘defect, 
and that he. refrained from, satisfying himself. . 
that it must fail for any particular cange ‘that. 
might ‘at that, tims haye been before his eyes., 

‘Permission to withdraw. from) & suit should” 
not be lightly ” granted, The parties should. 
not be exposéd to the penalty, of having their . 
cases héard twice merely because the Judge 
before whom the case has’ come for decision 
js unwilling to decide upon the direct matter 
at the time before- him. In the present case 
the learned . J udge .who presided. over the 
Court has left the Court and taken‘ up the 
position of ‘Subordinate ‘Judge’ elsewhere 
otherwise I should have’ felt that the cage. 
was‘ one “which “should have ` .gone back so 
that the Judge might put- appi, ‘peoord clearly 
his satisfaction’ as to what. was” “the” formal 
defect and that” the suit must ‘fail by reason 
of that. defect, No goodi- however, would, -be 
gainéd ‘by following that course in * ‘the: pre- 
sent case. The order ‘of: the learned Subordi- 
nate’ ' Judge having provided’ that ‘the Oppo: | 
site party. shall “have his fnll ‘costs, -I am 
“elrcumstances - inclined to 
interfere. ' The’ ‘application - for’ revision is 
dismissed. We make no.order as to costs. 

x ee lesioned diemissed. 
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ALLAHABAD HIGH COURT. 
Seconp Crvit APPRAL No. 7 op 1909. 
February 16, 1910. 
Present:—Mr. Justice Tudball and 
.Mr. Justice Piggott. 
DIPAN RAL AND OTHERS—-DRFENDANTS— ` 
APPELLANTS 
par Versus 
RAM KHELAWAN RAT PrAINTIFR— 
oe RESPONDENT. 
Agra, Tenancy Act (LI of 1901), ss. 10, 20—Hzpro- 
pristary tenancy, usufructuary mortgage of —Money 


decree cannot be. given —Trangfer of Property Act (IV of 
1882), s. 68 —Oontract Act (IX of 1872), s. 65. 


A ugufructuary mortgage of an exproprietary tenure 
is void in view of the terms of sections 10 and 20 of 
the Agra Tenancy, Act, 1901., Therefore, if posses- 
‘sion is not given to the mortgages, he cannot recover 
even the mortgage money from the mortgagor. 

Murlidhar. v. Pem Ram, 22 A. 205, followed. 


Jijibhar “Laldda v. Nagjs Golab, 11 Bom. L. B.693; 
3 Ind. Oas. 761, distinguished. 


Second appeal from the decision of the 
District Judge of Ghazipur, dated the 22nd 
September, 1908. 


Mr: M. L. Agarwala, for the Appellants. 


- Dr. Satish’ Ohandra Banerji (with him Mr. 
Parmeshwar Dyal), for the Respondent. 


Judgment. —The facts of the case out 
of which this.appeal arises -are as follows:— 
The defendants-appellants were owners of 
- certain ‘lands which they cultivated as’ their 
sir. Onthe 15th of July 1905 , they executed 


. & document in favour of the plaintiff-respond- 


ent to.thefollowing effect: they set forth 
that they had taken a loan of Rs.- 599 from 
the plaintiff and had placed him in actual 
physical possession of their sir lands so that 
he might. cultivate the lands himself or 
through sub-tenants in order that the plaintiff 
might recover from the income of the land the 
interest on his money. They made a stipulation 
as to the payment of revenue duecn the lands 
- with, which waare not concerned. They fur- 
ther contracted that they shonld redeem the 
mortgage only by paying the principal in the 
purnamash: of Jeth of any year.- They further 
stipulated that if they or any of their heirs 
in future should dispossess the plaintif then 
the latter should be able to recover from them 
the amount,lent with interest as damages at 
the rate.of, 24 per cent. per annum from their 
|" person and property. ` The document nowhere 
_contains'a-hypothecation of the property in 


. question. - It has been found as a matter of 


a by the pours below that tlie defendants 


fal 


558 
- DIPAN KAI V. RAM KHELAWAN BAI. 


did not place the plaintiff in actual physical 
possession of the sir lands. 

The plaintiff came into Court asking for the 
following reliefs :—(a) actual possession over 
the lands in suit with damages or (b) in the 
alternative for a decree for sale of the 
"mortgaged property with costs and future 
interest to recover Rs. 599 principal ‘and 
Rs. 144 interest-by way of damages. The 
Courts below have held that the plaintiff 
was- not entitled to actual physical posses- 
sion over the str lands inasmuch as the 
defendants became ex-proprietary tenants on 
the execution of the document and as such 
_ werp entitled to hold and cultivate the lands 
on payment of rent. They have further held 
‘that by réason of the plaintiff not having ‘got 
actual possession from the defendants there 
has been diminution in the security offered by 
.themand under section 68, Transfer of Property 
“Act, the: former ` was entitled to’ recover the 
money and accordingly they granted him a 
simple money decree only. - The defendants 
“have now appealed to this Court and urge 
that in so far as the contract between the 
parties was for delivery of possession of the ex- 
proprietary- tenure which came into existence 
on the execution of the mortgage,- if is void 
but that in so far as it is a mortgage of pro- 
prietary rights, the contract was a perfectly 
legal one and as the appellants are ready to 
pay any rent which may be fixed upon their 
ex-proprietary tenure, the plaintiff is not en- 
titled to any relief whatsoever.- 


; There can be no question that directly the 
mortgage was executed the appellants became 
ex-proprietary tenants of the lands and as such 
were entitled to continue in cultivatory pos- 
session on payment of rent.- In so far as the 
_ contract may be deemed to bean usufructuary 
mortgage of the ex-proprietary tenure there 
can ba no doubt that it is void in view of the 
.terms of sections 10 and 20 of the Tenancy 
‘Act. In-theease of Murlidha: v. Pem Raj 
(1), which was decided onder the old Act No. 
“AIT of 1881, it was held that if the vendor of 
land contracts to put the vendee in cultivatory 
possession of the strland, the contract is void 


'. and-the vendee cannot recover any part of the 


sale consideration on the failure of the vendor 
to put-bim in such possession. The present 
is & case not of sale but of mortgage but 
under the Tenancy Act a mortgage of ex-pro- 
* (1) 92 Ao 205. 
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prietary right-is as invalid as the: ‘sale men- 


tioned in the above ruling. On behalf of the 
respondent no attempt: has been made to sup- 


. port the decision of the lower Court -but it 


has been urged that in view of the terms ‘of 
section 65, Contract Act, now that the contract 
has been dincovercd to-be void the ‘plaintiff i ia 
entitled to the return of his money.. ‘Attention 
on this: point was called to the ruling: in 
Jijibhat Laldas v. Nagji’ ‘Gulab (2). The posi- 
tion of the parties iu the case quoted was tha 
reverse of the position occupied by the parties 
to the present appeal. In that case certain 
alienation was declared to be void-on - ‘account 
of the terms of the Bhagdari Act, 1862. 
The transferee had actually been: put in 
possession and thé alienor came mto Court 
suing for possession of the property on the 


ground that the transfer was void.. The | 


Court decreed the,claim, only on the terms, of 
the plaintiff regarding bie money which he 
had received from the defendant, on the prin- 
ciple that he who seeks equity must do equity. 
The case is an example of the sale tn part 
delicto potior est conditio defendentis: In ‘the 
present case the parties are in a totally differ- 
ent positione The defendants are in posses- 
sion and the plaintiff seeks to enforce an agree- 
ment which is void. As was observed by 
Banerji, J, in Murlidhar v. Pew Raj (1), to 
accede to the plaintiff’s request : would, be 
equivalent to enforcigg an- agreement -the 
consideration of .which was - unlawful. 
That case was of atransfer of an ocenpancy 
holding. In our opinion the parties must be 
held to have known at the date of the execu- 
ton of the mortgage deed “that the transfer 
of anex-propri etary interest in the sir land was 
contrary to the provisions of the Tenancy Act 
and , therefore, void. The parties, therefore, are 


- in part delictiu and the case is clearly one of 


those in which relief cannot be given to the 
plaintiff. Section65,ContractAct, doesnot apply 
to these Sihoumelances: As the: ‘mortgage in 
so far asit is a mortgage of proprietary rights 
is a perfectly valid one itis open to him to 
have rent assessed on the ex-proprietary tenure, 
and to recover it from the defendants who 
would be entitled to redeem the mortgage on 
the date mentionéd in the. mortgage: bond. In 
the present case the plaintiff i is not entitled to 
any relief whatsoever. In this: view of the 
case we allow the appeal, set aside the decrees 


(2) 11 Bom. L, B, 693; 3 Ind. Cas’ 761. aga 
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suit with. costs i in all:Courts. . 
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ALLAHABAD HIGH COURT. 
Lerrérs-Patext Apprat No. 58 or 1909.. 
February 18, 1910.- 
Pret :—Sir John Stanley, Kr., Chief Judge 
and Mr. Justice Bader 
HAR: ‘CHARAN AND oTHERS—PLAINTIFFS— 
© faie, APPELLANTS 
. versus 
BINDA A AND OTHERS— DEFENDANTS — 


: RESPONDENTS. 

abar re Bu fer profits—Co-sharer appropriating 
ýrofite— Ad VEE POSLERLION ~Limitation—Repudiation of 
~ ttitle-—Presumption—Evidence. - 

The fact that one’co-sharer recieved no profits for 
12 years from the’ other-co-sharer, who had been col- © 
lecting the:profits, is not by itself sufficient to bar the 
former’s suitfor his share of profita in the ‘absence 
of evidence that the latter was holding the land 
Sdversely to the former 

Mihin- Lal va. Bedri Piasad, 27, A. 438; A WN 
(1908) 36; 2 A. LJ.107; Raj Bahadur v. Bharat Singh, ` 
87 A. 348 ; 2 A. L. J. 110 ; A.W.N.(1905) 15, followed. 

a appropriation of profits by one co- sharer cannot 

be regarded as notice to the other’ co- snares that their 
title was repudiated. *- 


' -Letters Patent Appeal aadar seetion 10 of 
the Letters. Patent from ; ‘ithe decision, ;-of | 
Mr: Justice Aikman, dated 19th March 1909, 
in Second Appeal No. 1589 of 1907. - , 

- Mr. Durga Gin ‘Banerji, for the’ Appels 
: lente. 

Mr. Mohan Lal ‘Sanda. for the Repa Jadi 

K Judgment.—The suit out of which 
this. appeal has arisen was brought by the 
plaintiffs-appellants for their share of pro- 
fits of. shamiat, that is common land. The’ 
- Court of first instance dismissed the suit on 
the. finding that- the plaintiffs had not 
received- their share’ of profits within 12 
years- preceding the date of the suit. .The 
` Tower : appellate’ Court found , that there was ' 
no evidence of any. adverse slain or repudia- 
. tion. of-the plaintiffs’, title by the defendants 
‘ind held’.that: the mere -non-payment of ` 
“profits did not extinguish the plaintiffs’ right, ` 

. It accordingly decreed the claim. - 

On appeal to.this Court, the learned Judge 
"before. whom'the'. case came’ disagreed with : 
the view of the lower appellate Court and 
restored the: -decree of the. Oourb-of first — 
instance..- From this judgment the present. 
ppeal: has been’ ‘preferted under the Letters . 
Patent: a 


=: ~ 


me 
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We- are unable to agree with the view of 
the learned’ Judge of this Court. He draws 
a distinction between the case of alambardar 
and the case of co-sharers making collections 
for the whole co- -parcénary body. We fail 
Co-sharers who 
make collections for themselves and other 
‘co-sharers are in the same position as re- 
gards the amounts collected as lambardar. In 


the case of a lambirdar it was held in Mihin 
‘Lal v. Badri Prasad (1) that the fact that a 


_ C0- sharer plaintiff has received no profits fur 
1 years previous to the suit from the lam- 


f bardar.i is not by itself sufficient to bar the 


‘suit in, the’ absence of evidence that the 
defendant. lambardar' was during those 12 
years ‘holding: adversely to the plaintiff. In 


this case the ruling in Raj Bahadur v. Bharat 


‘Singh. (2) was approved of. That was a case 
in which a co-sharer in an undivided mahal 
claimed torecover a share in the profits of 
certain sir land appertaining to the mahal. 
“It was held that the mahal being undivided 
“the defendants’ possession of the sir land had 
“never really been possession hostile to the 


Plaintiff, .and in the absence of any repudia» 
-tion ‘of the right of the plaintiff or his 
| predecessor-in-title to enjoy the profits or to 
‘be in possession of their share of the sir lands, 


“the claim, was not time-barred. The princi- 


- ple ‘of these rulings fully applies to the 


- 


present case. The learned Judge of this 


_Couitsays:— IE the defendants have appro- 


priated to themselves the whole profits of 
the shamlat land, they thereby, I hold, gave 
notice to the plaintiff that they were set- 
tingup a title adverse to him, and if they did 


“so for upwards of 12 years as in this case, 


the plaintiffs’ claim would be barred.” We 
‘Wholly disagree with this view. The appro- 
‘priation of -profits cannot be regarded as 
notice’ to the co-sharer that their title was 
“repudiated. As it was found in this case by 
the lower’ appellate Court that the plaintiffs’ 
‘title was’ never denied and that there was no 
evidence of any adverse’ claim on the part 
of the defendants for a period of 12 years the 
plaintiffs’ claim was not time-barred, and the 
lower appellate Court was right in decresing 
it. re 

' We accordingly alter‘ the appeal, set aside 
the decree of this Gourt and restore’ that of 


“the lower appellate Court with costs. 


(D 27 A. 486; A. W.N. 


here 2 A. L. J. 107. 
v (2) 27 A. 39; AL W, N- 


1905): 15; 2 A.-L. J. 110; 


~~ 
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MOHAMMAD ©. EMPEROR. 


- ‘ALUAHABAD HIGH COURT. 
CRIMINAL Revision No. 31 of 1910. 
~ February 9, 1910. 
oe Present: —Mr. ni Piggott. 
) MOHAMMAD "AND OTHBRS— PETITIONERS 
rersug 


EMPEROR—Opposits Party. 
Penal Oode (Act XLV of 1860), sa. 425, 430—- 
Mischief—Necessary ‘elements of the offence-—Know- 
ledge of causing wrongful loss to others—Insufficiency of 


. #evidence—Convictwn. . 


| In order to convict a person of criminal mis- 
chief, -it must be proyed thet the accused did 
‘the „particular acta in question with the knowledge 
that they were likely to canse wrongful loss or 
‘damage to.other persons. Where the intention was 
mot to cause loss to any body but to {protect the 
accused's own property which was in danger of 
‘injury, the mere fact that the accused, by ‘cutting 
through a bund and permitting a portion of the 
water of a tal to escape, caused thereby a diminnu- 
tion in the supply of water for agricultural purposes, 
.is not sufficient to base a conviction, under seo- 
tion-480, ‘Indian Penal Code, unless it be proved 
‘that wrongful - loss or d resulted to some 
- person from ‘such diminution in the supply of 
water, 

i Nafar Ohandra ‘Bhattacharya v. Hilaluddin Mondol, 
"8 O. W. N. 370, referred to. 


The mere diminution in water supply does not lead | 


40 the presumption that loss or damage was thereby 
paused to some person. 
ı Application for the révision of an order of 
ite Sessions Judge of Azamgurh. 

‘Mr. 0.'0. Dillon, for the Applicant: 


= The Assistant Government BANG for 
the Crown. 


J udgment,—The essential facts found 


by the learned. Sessions Judge in this matter 
areas follows :—There are three adjoining 
villages: Koura Gahni, Khas Deb and Rang 
Deb respectively. AY -swamp. or tel com- 
mences in the village of Koura Gahni and 
extends through: Khas Deb. to Rang Deb 
where it ig terminated by.a bund or em- 
bankment : constructed for the purpose of 
holding up water and go securing a supply 
for irrigation purposes. Itis obvious that 
in a case of this sort, the interests of the 
proprietors of the village: i in which the bund 
is situated must often be .inconsistent with 
those of the proprietors of land situated; so 
to speak, further up stream. Disputes are 
pwticularly likely to arise when the general 
agricultpral situation has been subjected to 
marked deviations from the normal. In this 
particular case 8 year of ample, if not exces- 
sive, rainfall has followed on two “years of 
draught. ` During. these years, the villages of 
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oars Gabni fai, as as Sessions Judge. 
finds, extended their cultivation over: what, 
wasin normal years a portionof the swamp. 

Last year they found their area of extended 
cultivation threatened by the heavy volume of 
water which was being held up'by the bund 
at Rang Deb. A party of them, went ab 
night and cut through the bund in order to 
permit an escape of the water. Now it must 
be clearly understood that the question, I 
have to decide, is not whether the persons 

who ‘so. acted were entirely, within their 
rights, whether they may not have laid them- 
selves open to a Civil action for ‘damages, 

whether they may not have committed other 
offences ander the Indian Penal Code, e. g., 
that of unlawful assembly. “The point which 
I have to. decide is simply whether on the 
evidence i in this case and the findings of the 
‘Sessions Court, the convictions under sec- 
tion 480, Indian Penal Code, are inaintainable 


“85 against the applicants now before me, 


It is, of course, obvious that when, these ap- 
plicants joined in cutting through ‘the bund, © 
they did something which they knew was 
likely to cause a diminution of the supply of 
water for ‘agriéultoral purposes. But it is 
necessary to consider further whether in‘so 


‘doing they committed ‘mischief. Their intent 
‘ was not to canse‘loss to any body but to pro- 


tact certain crops in their own village which 
-were'in danger of injury., Ib must. proved 
against them affirmatively that ‘they knew 
that they were likely to cause-loss or damage 
to other persons presumably to the land- 
holders and cultivators of - Rang , Deb, „and, 
that the loss or damage which they. knew 
themselvés likely to cause was “wrongful 
loss” within the meariing of section 23, 
Indian Penal Code. I am not of opinion that- 


‘either of these facts 18, proved by the evi- ` 


dence on the record, or that the question 
whether ornot these necessary elements in the. 
offence charged. were established Was clearly, 
considered .by the” ‘Courts : below. Beyond 
the fact that the villagers . of Rang Deb 
violently resented the proceedings of the appli- 
cants and their companions, there is really no 
evidence that the former actually suffered 
loss of-damage by the escape of a-quantity- 
of water through the bund on the night in 
question. There is evidence that some at 
any rate of the land-holderg of Rang Deb had 
recognised acertain right of control on the’ 
part of the villagers of Koura Gahni in regus 


r 


Wa 


AV ol. Vi 
JANOKI NATH OHAKRAVARTI 0, KALI KUMAR. 


lating the escape of excess water ‘round or 
over-the bund in question-into a nala situated 
on the other side of it, during season of | X= 
cessive rainfall.- I am certainly not pres 
pared:to hold on the evidence and on the 
findings before me that the applicants and 
their fellows, when they cut’ through the 
bund as alleged i in the charge ‘against them, 
knew that they were causing to, the ‘villagers 
of Rang Deb the loss of property to which 


the said Villagers’ were ‘legally entitled or. : 
7, Cisi Procedure Code (Act V of 1908), O0. XXT, R 89— 


that- they actually caused’ any such loss, 
wish to make myself clear on this ‘point. I 
conéeded at the commencement of this judg- 
ment that the mere ‘cutting of the burid did, 
no doubt, cause diminntion in the supply of 
water then and there available for agricul- 
tural purposes. This is sufficiently obvious; 
but in order to base a conviction under geo- 


tion 430, Indian Penal Code, it must be further 


established that wrongful loss , or damage 


‘resulted to some person or ‘persons from such 


diminution in the supply of water. available. 
There is no necessary presumption one way 
or the other. It might, under certain circum- 
stances; bea matter of ‘the utmost ‘benefit to 
the whole country side that a certain temporary 
diminution in the bupply ‘of water available 
should be caused, as for instance if the stabi- 
lity `of- the ernbankment were being, threaten- 
ed by excessive accumulation , of flood water. 
I haye been’ referred: to the case of Nafar 
Ohandra Bhattacharya yv. Hilaluddin Mondol 
(D, which was very similar’ to the one now 
before me. The’ point, as I have already 
stated, seems to me sufficiently clear on. ‘the 
wording of sections 430, 425 and 28, Indian 
‘Penal Code. I accept this ‘application and gat 
aside the convictions and sentences in reapect 
of éach of the’ applicants i in s0 far as these 
relate to the charge under section 430, Indian 
Penal Code. Two of the applicants, Nur 
Moh ainmad and Taj ammul, have already Bery- 
ed their sentences; amended’ warrants should 
be issued, in respect ‘of Muhammad, Mahmood 
anid Tayab. : 4 BE 
i ' Revision allowed. ` 
w 8. 0. W. X le 
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- CALCUTTA HIGH COURT,- 
Crvin Rune No. 8924 oF 1909, 
February 25, 1910. 
Present: i—Mr. Tustice Oaspersz and 
- Mr. Justice Doss. 
JAN OKI NATH CHAKRAVARTI~ 
| Avorion- ee 


= KUMAR OHAKRAVARTI—June 


MENT-DBRTOR—-OpposITE PARTY. 
Civil Procedure Oode (Act XIV of 1882), 8. 310A— 


Sale of occupancy holding -Possession of tenant of por- 
tion of holding —Rent decree against purchaser—Sale of 
holding—Right of old tenant to save by deposit of decre- 


_‘tal amount. ` 


The purchagor of an occupancy holding in execution 
ofa rent deoree, succeeded in getting posseasion of 
only a portion of the holding, the other portion con- 
tinting to be occupied by the old tenant. In exeontion 
of another rent decree against the purchaser, tho 
holding was again sold: 

"Held, that the old tenant who retained a por- 
tion of the holding in his possession is entitled 
to make a:deposit under section 810A of the 
Civil Procedure ‘Code, 1882, and to have the salo 
set aside. 

Kunja Behari v, Sambhu Ohandra, BO. W. N. 232, 
referred to. 


Rule against the order of the Munsif of 
Noakhali, dated August 17, 1909. 

Babus oido Nath Dutt and Jnanedra Nath 
Sarkar, for the Petitioner. 

Judgment.—tThe ariction-purchaser 
ofa maurast ryots holding obtained this Rule 


“in which we are invited to set aside the order 


of the Mursif allowing the opposite party, 
Hamid Ali, to make a deposit under sec- 
tion 810A (now Order XXI, Rule 89) of the 
Oode of Oivil Procedure. The deposit hav- 
ing been made, the sale of the holding has 
been set aside. The question is whether 
Hamid Ali can bedeemed to be entitled to 
‘make such a deposit, 

The facts are that Hamid Ali was the 
original tenant:: Kali Kumar purchased the 
‘holding in ‘execution of arent decree obtain- 
‘adiby the Jandlords against Hamid Ali, and 

obtained possession of the lands ofthe hold- 
ing except the homestead portion which, in 
spite of the sale, Hamid Ali retained in his 
possession. ‘Kali Kumar sued Hamid Ali for 
possession: of. the homestead. That suit was 
dismissed for default. Kali Kumar then 


. -applied under section 103 of the old Code of 


Civil Procedure for a re-hearing. That appli- 
cation’ was, however, rejected. The result 
of this litigation between. Kali Kumar and 
Hamid Ali was that Kali Kumar lost his 
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right to the homestead portion and Hamid 
Ali acquired a right therein. The applicant 
Janoki Nath has now purchased the entire 
holding which was, again, sold by the land- 
lords in execution of another rent decree 
against the new tenant Kali Kumar. 

No cause has been shown. We under- 
stand Hamid Ali isin jail. The judgment- 
debtor does not appear to’ contest the 
matter. 

- It was held, ander section 310A of the 
ane Code, that the purchaser of a por- 
tion of an occupancy holding had an interest 
against the tenant, and, as such, he had 
an interest which he was entitled to pro- 
tect, whether it was,-or was not, a valid 
interest against the landlord. See Kunja 
Behari Mondal v. Sambhu Ohandra Roy (1). 


In this view, and on the facts we have 


stated, we think the: judgment of the Munsif 
- is correct. The Rule is discharged, but with- 
out costs. 


: Rule discharged. 
(1) 8 0. W. N, 232. 





CALCUTTA HIGH: COURT. 
Seoonp Crvin APPEAL No. 471 or 1908. 
February 16, 1910. 
Present: —Mr. Justice Chatterji, 
NANDA LAL GHOSE—-PLAINTIPS— 
APPELLANT l 
4 VeTsUus 
SARAT CHANDRA BANER a oie 


—— RESPONDENT. 
` Transfer of Property Act (IV of 1882), ss. 4,105,107 


a 5 à 4 


sile from his contract and to-.turn the defendant 
out before the expiry of the term for which he had 
been taken in. 

Walsh v. Lonsdale, 21 Ch. D. 9, 52 L. J. Oh. 2 and 
Maddison v. Alderson, 8 App. Cas. ‘487; 52 -L. J. Q- B. 
737; 49 L. T. 308; 31 W.R. 820; 47 J. P. 821, followed. 

Bibi Jawahw Kumari v. Chatterput Singh, 2 0. L. J. 
843, Lala Surabh Narain Lal v. Catherine’ Sophia, 1 
C. W. N. 248 and Sita Nath Pal v. Kartick Gharmi, 8 
C. W. N. 434, refereed to. 

Appeal from the decree of the Sab- Judge 
of Hooghli, dated Jannary 9, 1908, reversing 
that of the Munsif of GANONG dated Sep- 
tember 20, 1907. 

Facts 
sion of land by ejectment of defendant and 
for recovery of arrears of rent and wastlat. 

Plaintiff alleges that defendant took’ lease 


` f1910 - 


»—This is a suit for khas posses- | 


+ 


of the land under him on-annual rent of.. 


Rs. 160 for one year for-purposes of manu- 


facturing bricks and agreed to leave posses- ' 


sion of the land onthe expiry-of the term 
without any notice 
not paid the rent and that in spite of service 


; that the defendant has, 


of a notice to quit, though defendant was - 


not entitled to it, did not leave -possession 
of the land. 


Defendaht contends that the plaintiff's ae 


allegation of lease of the land for one year 


only is false; that defendant took the land... 
for 5 years on annual‘rent of Rs. 160 and on . 
plaintiff's promise to execute a duly register- . . 


- ed potta, spent heavy amounts in construc 
tion of houses and kilns in the land; that - 


+ 


—Iense—Agreement to lease—Registiation Act (IIT of - 


1877), 8. 17 cl. (d)— Evidence Act (I of 1872), s. 91-— 
Parol agreement to lease out land for 6 years—Doctrine 
of part performance—Entry upon land by lessee—Kject- 
ment. 

The plaintiff sued to eject the defendant alleging 
that the land was leased for one year, It was 
found that the agreement between the parties was 
that the defendant was to remain upon the land for 
fiye years on payment of e certain rent. The defen- 
dant entered upon the land npon that contraot, laid 
„ont money and commenced certain works: 


Held, that there “being a special dofinition of the 
word “lease” in the Transfer of Property Act section 
105, the word “lease” in section 107 must be read 
88 apeaking of leases ag defined in section 105, that 
it did not include an agreement to lease, and 
“that even in the absence of a registered lease the con- 
tract is valid. 

Held, further, that, as there was an agreement to 
lease and a part performance of that agreement by 
allowing the defendant to enter upon the land, it 
would be inequitable to allow, the plaintiff to rẹ- 


~ 


defendant paid arrears of rent for three-quar- . 


ters and that the plaintiff is not entitled to 
khas . possession. i 


at 


The first Court gave the plaintiff a'decrea - 


for khus posseasion and for Rs. 40 as arrears-. 
The lower appellate Oourt found ` 


of rent, 
that the agreement under which the defen: 


ant was for 5 years’ term, and not for a term 


of one year’ only, and that Court dismissed . 
the suit holding that the plaintiff has no. 


right to turn out the defendant and determing 


the tenancy within-the said 5 years’ term, f 


The plaintiff appealed. 


‘Babu Golap Ohandra Sarkar (with him 


Babu Dwarka Nath Mitter) for Appellant ':— 
Section 91 of the Evidence Act provides that 
no evidence shall be given in proof of the 


terms of a contract when those terms are. 


required by law to be reduced to the form 
of a document. 

~ Now, the Registration Act in section 3 
lays down that “lease” includes “an agree- 


‘dant was let into possession, as plaintiff’s ten- - 
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rient'to: lease," ‘and section ‘17 of that Act. . 
provides that leases ‘of’ immovable property- 
exceeding ‘the term of one year shall þe ro“ 
gistered! . 

_~ [Onarraryer, J. "Da you ‘contend . that 
undar section 17 of the Registration ` Act, am. 
agreement to lease fora term of more thari 
one-year. can be made only by a registered i in- 
strament PJ. . 4 z 
-- No, The: effett of that-section i is. no doubt ` 
` only this: that if an agrement to- léase is creati ` 
_ ed by a` document;then that documènt must be 
_ registered; but it:marks the policy of the’ law; 

of Registration: ~ - - 


Then section 4 of ‘thé Transfer of Property” 


‘Act’ provides: that’ section ‘107 of that Act 
` shall be’ read as: supplêniental to the Registra- 


tion Act, and section 107 says that leases for 


a term of more than'òne year can be: made 
only-by -a registered instrament. ` Hence, 


taking the section as apart of the Registra: 
-tion Act, it- follows that an agreement to 


‘lease, as ‘well as a lease, for-a- term of: more 
than one year ‘can only be made by fe Tegis- 
tered ‘document. As there was admittedly’ né' 
‘registered instrumént i in this case, the défen- 
dant*had- no title-to' retain theland after the 
expiry of:'one year, and’ a décree ought to 
_ Have Been’ Siren to the plaint for his eject- 
-~ ‘ment. - 

Babu: Taskers: Cisse (with: hini 
Babu Jogendra`Nath Chatterjee) for the Re:’ 
spondent :—The term “lease” in’ section 107 
‘of the Transfer ‘of Préperty Act means only 
what it- has been defined to mean in section 
105, ‘and that definition does not include’ ati 
GANG EH to ' lease: “Hence under pection 
1074 only leases for more than one year are 
required to be made by registered deeds, not 
also agreements:to lease.” Hence there boie 
‘no law which ‘requires that agreements td 
lease ‘for:a term of more than one’ year 
‘should -be ‘by’ registered ‘instruments only,’ 
séttion 91 of the Evidence Act-does not bar 
out the defence in this’ suit, This is a com-" 
pire answer to the appeal. - i 

.But supposing section 91 did ‘apply and’ 
that- leases and agreements tó lease could be 
made only by'registered instruments, yet {n+ 
asmuch as’ the contract has been actually 


“both the`parties' with the single'exception of 
the execution of tlie document, the case comes 
well within: the” ‘equitable ‘principle - -of the 
doctrine of part-pérformancé, That pene 


” 


= 
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_ is clearly stated by Sir F. Pollock in his law’ 
of Contract 7th edition pages 655-656. 
- The ‘cases of Madddson v. Alderson, 8 App.’ 


yrs 467 at p. ‘475-6 and Walsh v. Lonsdale 


91 Oh. D. 9’ were cited. 
Judgment,—this is a suit brought 
hg the' plaintiff for the eviction of the defen- ' 


‘dant from a certain brick-fieldsaid to have been - 


leased to. him for the period of one year from’ 
Kartik: 1312 to Aswin 1313 alleging that” 
“ notice to quit had been served in ‘due course 


‘although no notice under law was necessary 


and also asking for certain arrears of rent— 


_ ‘for a part‘of the period in respect of which 


the tenancy was admitted. 
The first Court gave a decree to the plain- 


“tiff for possession as well as for the last 


quartely instalment of Rs. 40 as arrears of 
The learned Subordinate 
Judge upon appeal by the defendant, how-' 
ever, has set aside that decree and dismissed_ 
the whole of the-plaintiff’s suit. 

It is contended before me that the learned- 
' Judge has erred in law in deciding the- 
case in that way., It is contended that sec-- 
tion 3 of the Registration Act provides that- 
& lease includes. an agreement to lease. Sec-- 


‘tion 4 of the Transfer of Property Act makes’ 


aéction 107 of the same Act a supplemental, 


provision to, the Indian Registration Act of- 


1877 and as section 107 of the Transfer of 
Property Act provides that, leases for more 
than one year or from year to year must be- 
by registered deeds und as section 91 of the’ 
Evidence Act excludes evidence in proof of a` 
contract required to be reduced to the form 
of a document, the defendant was not entitled ` 
to prove that there was in his favour an 
‘agreement to grant a lease for 5 years. 

There is no doubt that under section 4 of: 
the Transfer of Property Act, certain sections 
of the Act including section 107 are to be’ 
read as supplemental to the Indian Regis-- 
tration Act of 1877, and if section 107 and’ 


‘the other sections referred to were incorporat- 


ed into the’ Registration Act as portions of 
the same without ‘anything further there 
would have been considerable force in his 
argument. That, however, is not the case. 


‘There being a special definition of the word” 
performed in regard to all its: particulars by - 


‘Yease” in the Transfer of Property Act, . 
Chapter, V,the word lease in section 107 must 
be read as speaking of leases as defined 1 in sec- ` 
‘tion, 105. That may be. one answer to ‘the- 
appellants’ argument, But it is not neceg ` 


.. his own contract. 
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sary to rely upon that view of the case, 
because here there has been not only an 
agreement to lease, but something more than 
that. There has been virtually what may 
be called a part performance of the contract 
entered into between the plaintiff and the 
defendant. That contract was found by the 
lower appellate Court to be that the defen- 
dant was to remain upon the land for 5 years 
on payment of a rent of. Rs. 160 in four 
instalments. The defendant has -entered 
upon the land upon that contract, laid out 
money and commenced his work. Therefore, 
it is contended on behalf of the defendant 
that it would be inequitable to allow the plain- 
tiff to resile from his contract and to turn 
the defendant ont before the expiry of the 
term for which he had been taken in. Itis 
contended, on the other hand, on behalf of 
the appellant that if the defendant is allowed 
to remain on the land for the whole period of 
5years, upon the terms of the oral contract 
proved in the case, that would be making the 
provisions of section 107 of the Transfer of 
Property Act, which was enacted for the pur- 
pose of making virtually all leases of the 
nature therein referred to, capable of being 
given effect to only; by registered decuments, 
nugatory. Section 107, -however, speaks of 
leases of immovable property from year to 
year or for any period exceeding one year. 
` Here there is no lease of immovable property 
for year to year or for any term exceeding 
one year. There was an agreement to lease 
and a part performance of that agreement by 
allowing the defendant to enter upon the 
land. The plaintiff by his conduct made the 
defendant alter his position. If the plaintiff 
had not made an agreement for giving the 
lease for 5 years it may be that the defendant 
would not have agreed to enter upon the land 
and spend “his money upon it. So that the 
giving effect to the equitable plea of the 
defendant would only have the effect of estop- 
ping the plaintiff. from pleading contrary to 
At the same time it would 
not, I think, make section 107 nugatory, be- 
cause the title on estoppel can prevail. only 
against the plaintiff and any person claiming 
through him. As against a third party it 
would give no protection to the defendant. 
In any view of the case, therefore, it does not 
appear that the lower appellate Oourt has 
made anerror of law in giving effect to the 
agreement foundto have been entered into 
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between the parties. This view of the case — 
is supported by the case of Bibi Jawahir 
Kumari v. Chatterput Singh (1), Lala Surabh 
Narain Lal v. Catherine -Sophia (2) and 
Sita Nath Pal v.. Kartick Gharmi (8). The 
principle of equity upon which these cases. 
have been decided will be found dealt with 
at length by Sir George Jessel, M. R. in 
Walsh v. Lonsdale (4) and by Lord Selbourne 
in Maddison v. Alderson (5). If the find- 
ings of fact arrived at by the lower Court that 
there was a contract to give a lease for five 
years be incapable of setting aside as I think 
it isin second appeal: it must be taken as ` 
proved that there was sucha contract and I 
do not think that the plaintiff can complain- 
ofany hardship if he is held to his contract. 
It has also been argued on behalf of the 
appellant that the defendant was, however, 
debarred from adducing any evidence in 
proof of a contract for a lease for 5 .years by 
reason of the provisions of section 91 of the 
Evidence Act. As I read section 91 of the 
Evidence Act it pre-supposes the existence of 
a document in writing : the words: “ except 
the document itself ” seem clearly to refer to 
such existence and the provision means that 
no other proof than the writing can be substi- 
tated so long as the writing exists. I have 
already held that in this case there was no, 
document consummating the ‘contract of 
lease, but there was only an agreément to 
givea lease and not only that there wasa 
part performance which would bring in the . 
principle of equitable estoppel dealt with 
above. 

There is another point in this appeal that 
the whole suit of the plaintiff has been dis- 
missed notwithstanding that there was an 
admitted arrear of the rentof Rs. 40 atthe 
end of the year. Tothat extent the decree 
of the lower appellate Court will be altered 
and a decree will be given to the plaintiff for 


‘the sum of Rs. 40 which fell due at the end 


of the first year of the tenancy, that is, at the, 
end of Aswin 1313 with interest at the rate 
of 6 per cent. per annum until realization. 
Each party to bear his own costs in the 


appeal. z 
. Appeal dismissed, 
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es Orvis Appears Nos: 2246 AND 251470 i 
v YL 1: 2519 op 1907. | 
i February “8;-1910. : ae. 
~ Present: — Mr. ‘Justice Mok ae and ` 
‘ ‘Mr: Justice Teunon.! * 


PLAINTIFE —APPELLANT™ yo 
versus” ‘ 


| “BAM LAL HAZRA—Derewpani— | 


rows  . + RESPONDENT. 
Reval tion VIE of 1822, a. 0 Ake by tenant to 


“ 
ag A 1 


ag 


Be wlegal—Right of stranger to enforce contract for his 


between others— Waiver of such right lawful—.- 


sind Tenancy Act(VILI of 1885), 88.20 cl. (7), 48, 180 
—Presumption under cl. (7) a. 20—Suit for rent not pio: 
ceeding under Bengal Tenancy: Act. 

Section 9 of Regulation VIL of 1822 does not render 
illegal an agreement by i à tenant to pay a higher rent 


than-what is specified in-the settlement papers, reine 


guch a contract may-be enforced by the landlord. : 

Zamir Mandal v. Gopi Sundari, 32 O. 488(note);, Cour 
Chandra Y. Mani Mohan, 32 C. 463 and Zamir v. 
Tarini Ohéran, 11.0. L. J. 60, 5 Ind. Cas. 296, followed 
and ‘explained.’ 7 * 

“A. tenani :oannot. ETR ‘the validity of. the 
contract entered ito by himself, on the ground: that 
it was in contravention of the terms of the engage- 
ment between his landlord’ and Govérnment.” ` 
- There js considerable-divergence of ‘Judicial opitibe 
upon the question of:the right. of a third persomw to 
ormance of a contract made for his benefit, 
between others and. to the consideration of which he 
is a stranger. 

‘The principle in: Tepanidhi v. Pitambar, 5 O. I} J. 
67. and Ohandramani v. Manmatha Nath, 11 0. L. J. 
68; 5 Ind. Cas. 301, discussed and explained. 


- - 


But the third person may waive so far as, the , 


covenant is for his benefit. 
resumption mentioned in cl. (7) of section 20 


_ of the fe ee Tenancy At, arises only in p 


under the Act; but as a suit for rent ig not s proceed-, 
ing under the ‘Act, the presumption apes not arise.in 
such a suit, , - 5 


Pramada Hater Raman Kanta, 85 0. 831; 70. Ln 
J. ‘189° and Muluk Ohang v. Batis Chandra, 8 Ind. Cas, 
306 ; 116. L. J 56, réferred to.” 


“The, ‘introductory worda “N otwithstanding any- 
thing i in this ‘Act” in section 180, sub- gection(1) ‘of tho 
Bengal Tenancy Act,’ ‘govern the whole of the remaiz~ 
der of the sub-section including the. clause -about 
payment.of. rent during ,the period preceding the 
acquisition of a right of ocoupancy. It is fairly clear 

that during the twelve years which must elapse before 
a right of occupancy is acquired, the tenant is liable 


to pay: -the rent agreed upon irreppective of the 
| provisions of section 43. 


Appeal from tho iaro ~of ‘the District 
Judge of Hooghly, ` dated. May $1, 1907, 


- modifying that-of the wa of Amta, dated 


_ December 21, 1906. 


Dr. Rashbehary ‘Ghose, “Babus Mahendra 
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Nath Roy and Krishna Prosad Sarbadhikari and 
Moulvi Sowgat Ali;-for the Appellant. 
Babus Nalint Ranjan Chatterjee, Nogendra 


Nath “Ghose and Biraj Mohan Majumdar, for . 


the’ Respondent. ~ 

‘Judgment.—In these appeals pre- 
fatred by the plaintiff in the Court below, 
the sole. point in ‘controversy between the 
parties relates to the amount of rent annually 
payable by the deféndants in respect of their 
several holdings. The lands comprised in 
thé tenancies are situated in Government 
khas mahal mouzah Baliachakinthe District of 
Hooghly: “The plaintiff is a settlement holder 
and as tjaradar he executed a kabultat in 
favour of the Collector on the 13th Decem- 
ber 1902. This lease was to continue for a 
term of 20 years from the Ist April 1901 
to 8lst March 1902. The document recited 
that ‘the former would collect rents from 
thé ratyats according to law and the terms of 
his eigagement with Government. He also 
undertook not to, raise the rents of the 

ate for the lands settled with them beyond 
the amounts entered in the settlement jama- 
bands which had been prepared on the 30th 
June, 1902, ‘and admittedly furnished the 
basis-on' ‘which‘the rent payable by the plain- 
tiff to Government was calculated. The lease 
concluded with a statement by the lessee 
that‘ if he violated the conditions of the lease, 


- the- Collector would be at liberty to cancel 


the lease and -take khas possession of the 
mahal. The defendants had been tenants. in 
‘occupation of their respective holdings long 
before: the'settlement with the plaintiff made 
on the 13th December 1902, and the rents 
payable by them were duly entered in the 
settlement jamaband:. The plaintiff. alleged 
‘inthe Court below and his allegation has 
been accepted by the District Judge—that~in 

1904 'the-tenants agreed to an enhancement 
of their rents on the ground that the fertility 
of the lands “had been increased by an 
alluvial deposit thereon. On the 17th April 
1906, the plaintiff commenced these actions 


_for'a recovery of arrears of rent at the en- 


hanced rates agreed upon by the parties. 
The defendants resisted the claim on the 
grounds that they had never agreed to any 
enhancement ofthe rent; and that even if 
they ‘had done so, the agreements were not 


‘enforceable, as under the terms of the settle- 


ment, by Government, it was not competent 
“to the plaintiff, to raise the rents beyond 


= 


. r ‘to pay higher ratesthan before. Thé learned ` 
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‘the amounts entered in the settlement jama- 
bandi. They also stated that they had occu- 
“ pancy rights in the-lands from “a time long 
anterior to the settlement taken by the plain-- 
‘tiff. The Court of first instance stated ‘the 
principal questions in controversy ° between 
"the parties to be, whether the defendants-had- 
“agreed to pay the, enhanced rent as claimed 
_against them, and whether they were liable- 
to pay at hightr rates than those’ settled, by 
_ Government. Upon the first question, the 
Court of first’ instance found thatthe defen- 
--dants had agreed to an enhancement ‘of the 
2 rent. Upon the second question, it’ found 
that:the rents had-not been settled by ‘the 
_ Government officers, but added that if the 
- contrary: view prevailed, the enhanced rates 
‘would be binding upon ‘those tenants: who 
had voluntarily agreed to them, Thedefen- 
-dants appealed against this decision,’ and the 
District Judge has allowed their appeals. He - 
“has overruled their contention. that'they ' 
+ had never agreed to pay enhanced rents and 
‘has found expressly that they agreed in 1904 ~ 


District J udge, however,.has found-that the 
plaintiff is -precluded by the--terms’ of ‘his 
. engagement with Government from realising ` 
“rent at rates higher than those mentioned in 
the settlement jamaband:. The plaintiff 


- has appealed against this decision andon his ° 


“ behalf the decrees of the District-J udge have 
“been assailed substantially on-two grounds: 
namely, ‘first, that, the tenants who were no 
‘ “parties to the engagement between the plain-, 
' -tif and Government are not entitled to enforce 
‘any of its terms; and -secondly, that’ upon ‘a 
true construction of the purpose and effect of 
the particular covenant in the lease of the 
plaintiff, it.does not invalidate any agree- - 
ment voluntarily made: by: the tenants for 
| enhancement of the rents, specially ‘when 
-Buch ugreement ig in. settlement of a bona fide 
-dispute as to the amount of rent payable by 
‘them. In answer to this argument, it-has 
been contended on behalf of the defendants: 
„first, that the tenants, though strangers to` 
the contract between the plaintiff and the 


Government, are entitled to claim performance ` 


. of a covenant inserted in the lease for their 
“benefit and protection, and thatin any-view as 


; the rights of the plaintiff are restricted by - 
` the terms of the settlement- granted by: Gov- 


“ernment, he cannot receive a wider measure of 
. relief than what is indicated thereunder; and 


E 


f ‘engagerient, betweert- 


= t = e A 
i z Wii 

ae See 6 sa 2 a 
EA Mai: as 5 ‘the: dotena were occu- 
pancy raiyats, any enhancement i in gontrayén- 


tion of section 29 of the Bengal Tenaticy Act 
‘was inoperative 1 in law.. 


“In support of the first’ contention of. the. 
“appellant, reliance has been placed upon the 
cases of Zamir ‘Mandal ¥. Gopi Sundari Dosi 
(LX; Gout Ohandra Saha-v. Mari Mohan ‘Sen (2) 
aad Zamir v. Tari int’ Oharan (3). On- ‘behalf of 
the respondents, on- the other - hand, ‘reliance 
has been placed upon the cases of Tapanidhi 
“Raghunath v. Pitambar. Gujendra , ‘Mahapaty” 
(4) and Ohandramani Mohanti vy. “Manmatha 
Nath(5). The learned Vakil for the. appellant 
has suggested that there i ig a conflict between 
the two sets of decisions and that’ ‘a ‘reference: ~ 
to a Full Bench’ ‘should be riade ‘upon “the 
question, whether į a stranger to'a contract i is: 
` éntitled to claim’ ‘performance thereof, in’ 80 
, far as it is for his benefit., It may „be cóiced- 
ed that at first sight there doés appear. to ‘be, * 
8 conflict between the two sets of! Gases; but 
8 closer, examination of the judgments’ shows- 
“that the apparent ‘divergence As. dus” to! 2 
“Fandamental difference between the: circum- 
‘stances which led to the two series ‘of litiga- 
. tions.. In the first class of cass “upon, which : 
‘reliance i is placed by- the ‘appellant,’ thé land: 
lord sought to enforce 2 “contract for payment 
of enhanced rent ‘into which the tenant had 
voluntarily entered, although ‘the terms of 
the ‘landlord “and _ 
Government provided that ther former would | 
- not collect rent: ‘from ‘the tenanta at’ a rate. 
higher than that mentioned i in the settlement 
papers. The truequestion, therefore; which Te," 
‘quired decision was whether the tenant, after 
he had voluntarily ‘agreed to pay - enhanced - 


7 


A 


- vent, could question the validity of ‘the’ con- 


. “tract on the’ ground ‘that it was in contraven- 
‘tion of the terms: of the engagemént, . “between . 
his. landlord and ‘Government. The learned 
_ Judges held that section 9 of Regulation VIT of 
1822 did not render illegal an agreement by a 
` tenant to pay a higher rent than | what’ 18 
- ‘specified i in the settlement papers, ‘No doubt 
‘there are isolated sentences in the” “judgment: 
‘of Sir: Francis Maclean i in the case of ‘Zamir 
‘Mandal v. Gopi Sundari Dasi (1) in whièh the ` 
learned Chief Justice. observes that fe 


E ie a 
(1) 33-6, 468 (no ee Gees wal = 
(237820. ER i) T. 5 
` (3 11 6.15, 60; 5 Ind: Ona, 290. Boa a 
(4) 50. L J. 67. n u o 
(6) 110. L. J. 68; 5.Ind Das. 601. Ei 
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-apart from authority, itis difficult to see how 
upon -principle the existence of the contract 
between the plaintiff. and Government can 
prevent him. from enforcing the contract 
which the defendants have entered into with 
him.. The. additional reason thus indicated 
appears to. be. . based on the "doctrine that 
where | two. persons: -make à contractin which 
one of them promises to confer’ a benefit upon 
‘third party, tho latter. cannot, seek to enforce 
the. contract. _ It is clear, however, that the 
principal reason for the degision' is the one 
already. | stated. ‘In the second class of cases 
- upon . “which the defendants before us rely, 


the. ‘landlord gouglit, to eject the tenant. in” 


- contravention; of the terms of his engagement 
with: Government: - , In this, class of cases, 
‘therefore, the landlord did, not seek to enforce 
an. agreement voluntarily entered into by the 
tenant i in contravention of- the terms of the 
‘engagement between’ himself and Government 
‘but: -he ‘merely claimed to exercise a right of 
ejectment which he did not possess under 
the ternis of the lease obtained by him from 
Government. 


therefore,, ‘the’ question does really, Arise, 


_ Whether astranger to. a, contract i is entitled to 


“claim . performarice of _@ covenant inserted 
therein for, his benefit or protéction. Tf this 
l question, ‘did really arise in the cases béfore 


us, the matter would require careful ` con- 


sideration, because; asig well known, thero has 


É 


been considerable divergence of- judicial 
opinion upon the question of the right of a 
third person to enforce -performance ofa con- 
-tract made for ‘his benefit betweeh others, 


and to. the consideration of which he is a: 


“stranger. ‘In ‘England, the rule is well-settled 


~ 


that, subj ect to certain exceptions, which may 
_ Driefly. be desoribed as.cases of trust [Gregory 
N. Williamse (6) ;, Touche - v. Metropolitan 


Railway (7), Gandy v. Gandy (8)], guasi còn- 


fract. [ Williams. -¥. Everett (9)] or near ré- 
lationship [Dutton v. Poole (10); Bourne’ v. 


In this second class of cases, - 


Wait oasis. 
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page 842, asction 705; Price v. Easton (12), 
Tweddle.. v. Atkinson (13), Eley v. Positive 
Assurance (14), Fleming v. Bank of New Zea- 
land (15), Rogen v: Durant (16), Oavelter v. 
Pope (17), Oameron v. Yeung (18) J. In America 
on the other hand, the rulo is more elastic 
and on General Principles of Law, it has been 
held that subject to certain exceptions, a 
person: may maintain an action ona contract 


. made for his ‘benefit, although not a party 


to the contract, if he isa party to the con- 


-sideration or has some legal or equitable 


interest in its performance | Hendrick v. Lind- 


say (19),.Davts-v. Patrick’ (20), St. Louts v. 


Grand Lodge'(21)]. If, therefore, the question 
did require decision in the present cases and 
the matter was discussed as ‘one of principle, 
it would- require careful examination, specially 
when we find that there is no direct statutory 
provision on the subject. In the view, how-. 


“ever, which we propose to take, the decision . 


of this question becomes unnecessary. A 


covenant of. the description now before us by 
- which the landlord, lessee under Government, 


is made to undertake not to collect rent at 
a higher rate than what is specified in the 


settlement papers, may be assumed to have 


been inserted for two-fold reasons, namely, 
first, for protection of the Government revenue 


~and, secondly, for the protection of the ten- 


antry. The revenue payable by the- settle- 


_ment holder is based upon the amount of rent 


realisable from the tenants in actual occupa- 


- tion of theland. Again so far.as these latter 


are: concerned, the Government, who has 
settled their rents, may be desirous that they 
should not be pressed by an enhanced rent 
during thé currency ofa particular settle- 
ment. : Now, so far as, the first. of the two 


- reasons is concerned, the matter is manifestly 
_one between Government and the lessee; if 


the latter succeeds in his endeavour to in- 


| Magen (11)] wheré two, persons make 8 con- _ 


_ tract in which. one af them promises to con- 


fer benefits upon a third party the latter > 


. sannot-enforce performance thereof.: [Laws of ` 
a RoE ree edited by Lord Halisbury, Vol. VII, . 


8 Mer. 582., 


pee 
(7) L. R. 6 Ch. App. 671. 


10) 2 Levins 210; 1:Vent. 818. 
11) 1 Ventries 6. 


_ - (8) 30 Ch. D. 67; 53 L. T 806; 28 WE 803, 5a .. 
‘LJ. Ch. 1164 0° =. 
— eae 13 R. R. B16. 
EN 


- (12) 4 B. & Ad: 433; 2 L. J. K. B.5l; 1 N. & M. 303. 

, is) Li & S. 893 at p. 398. 

14) 1 Ex. D. 88; 45 L. J. Ex. 451; 84 L. T. 190, 24 
R. 888. 


- (16). (1900) A. O. 577, 69 L.J. P, 0.120; 88 L. T. 
1; 16 T.L.R. 468. 

O6 (1601) A- O, 240,18. R. 0.0 s.)48;70 L. J. K. 
B. 662; 84 L. T. TTT; 17 T. L, B. 5 

(17) (1908) A. O. 428; 4 B. H. 0 (x. 8) 199; 75 L. 


` J. K.B. 609;795 L. T. 65; 22 T. L. R. 849, 


(18) (1908) A-O. 240; 6 8. B.O. (xN. 8.) 148. 
" (19) 93 U. 5. 148; 23 Law Ed. 855; 8 Obto. 148. 
ee 122 U.S. 188; Reporter's Bd. p. 188; 80 Law Ed. 


N88 v: 8. 129; 8 Otto, 559; 25 Law Hd. 222 ` 
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crease the collections, the Government may 


cancel the engagement with him (as provided 
in his lease) or may possibly enhance the re- 


venue payable byhim. Inso. far as the second . 


reason is concerned, if the covenant has been 
-deliberately inserted for the protection of the 
tenant, .it may be argued with considerable 
force that it is not a matter of indifference to 
him, wHetheritis obeyed or ignored. But 
here, another consideration obviously arises. 
In so far as the covenant is for his benefit, he 
may surely. waive it, for ib is an elementary 
principle that every one may’ forego a right 
introduced for his own benefit, if it can -be 
relinquished without praidd to the com- 


munity at large (Yaw v. Kerr (22)). IE, 


therefore, a party deliberately WAVES & taa 
right to which he is entitled and no question 
of contravention of publ policy or morality 
arises, such waiver is operative. In other 
words, if the waiveris supported by an agree- 
ment founded on a valuable consideration or 
is;of such a character as to estop the party 
from insisting on .the right claimed to have 
‘been relinguished, the party who has waived 
his right cannot subsequently turn round 
and claim to enforce the right he has‘ de- 
liberately waived. This is the principle 
“which underlies the decision in Zamir Man- 
dal v. Gopi Sundari Dasi(1).and which clearly 
apples to the circumstances of the present ° 
“case. According to the facts found by the 
, Courts below, in July 1904, the defendant 
voluntarily agreed to an GANG nai of the 
rents previously payable by them; their 
„denial to the contrary is false. Apart, there- 
fore, from the question, whether to a possible 
action forenhancement ofrent, the defendants 
‘might successfully have Waga the particular 
covenant in the terms of engagement be- 
. tween their landlord . and the Government, 

it is manifest that as. they have delibrately 
waived the benefit .of. that covenant, 

they cannot impeach the- validity of 
their own agreement on this particular 
ground. We must consequently hold, upon 
the first: ground urged by the appellant, that 
the agreements for enhancement of rent are 
binding- upon ‘the tenant; if they are not 
- illegal on any othér ground: This leads us to 
the consideration of the second ground 
urged by, the appellant and the answer 
thereto suggested on behalf of the respondent. 


, So far as this second point i ig conoérned, au 


 (28).11 Wright 338, 
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is clear from the pleadings in the Court of 
first instance, that the- defendants set - up 
a right of occupancy in their holdings: + It 
must be conceded, however, that the'ques- 
tion does not appear to have been expressly, 
raised as to whether the agreements for 
payment of enhanced rents were in contri- 
vention of the statutory provisions on the 
On behalf of the respondents, it has - 
been suggested that undersection 20, clause 7, 

of the Bengal Tenancy Act, the présumption ia 
that they had been in occupation for twelve 
years continuously and had thus acquired 
the status of occupancy ratyats. This conten- 
tion, however, is obviously fallacious. In the 
first place, the presumption mentioned inclause 
7 of section 20, arises- orly in proceedings 
under the Act ‘and as ruled by this Court in 
Mulluck Chand v. Satis Chandra (23) -upor 
the authority of the decisionof the Judicial Com- 
mittee in Raja Pramada Nath Koy vy. Ramans 
Kanta Roy (24), a suit for rent is not a pro- 
ceeding under the Bengal Tenancy Act. In the 
second place, even if ‘clause’? were applicable 
it would be of no avail to the defendants, be- 
cause the only presumption would be that they 
were occupancy ratyats atthe date of the com- 
mencement of the suits, whereas, to make sec- 
tion 29 applicable to the particular contractd 
for enhancement of the rent, it -must be es-, 
tablished that: the pespondenta wereoccupancy 
ratyats on the dates when the respective agreg- 
ments were made. Under these circumstances 
the learned Vakil for the appellant has con- 
tended that no further opportunity should. be 
given to the defendants to establish their ob- 
jection. ' After-anxious consideration of the 
circumstances of the cases, - we are not 
‘prepared to fallin with this suggestion. If 
there has been in fact an enhancement of the 
rent in contravention of. the law, it is 
clear-that the position of the defendants may 
“be seriously and permanently prejudiced. A 
full investigation, therefore, of the question is 
desirable, especially as the materials on the 
record are not sufficient for a proper adjudi- 
cation of the matter in controversy. ©: ' o- 

We are furtherinformedthat in these cases 
“there were no registered agreements for en- 
hancement of rent and that the tenants merely 
signed their names to what is called the. bila-- 
bands papers. of the plaintiff. Consequently, If 
R 8 Ind Cas. “808: 110. L.J. 56. 


24) 85 O. 381; 7 O. L. J. 189; 12C. W. N. 249; 10 
Bom. L. R. 66; 8M. L. T. 161; 18 M. L. J. 43. > i 
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iie defendants are proved to have, acquired a 
right of occupancy. at the date of the alleged 
agreement forenhancement of rent, section 29 - 
-would render such agreement wholly i inopera- 
tive. Again, ifthe defendants are proved to 
have been non-oceuparcy ratyat to whom’ 
the provisions of Chapter VI apply, the agree- 
menta for enhancement ‘would be equally in- 
operative under section 43. The learned Vakil 
for thé plaintiff-appellant has, however, con- 
tended that rection 43 is not applicable by 
reason of-the:provisions of section 180. That 
section, we'quote only so much: of it as 
applies to‘the A808 before us, provides a8 
follows: tam ee 
“Notwithstanding anything i in this Act, E: 
raiyat- who holds land ‘of the kind known 
as chur or dearah shall not acquire. a right of 
occupalicy in ‘the chur or dearah land, until. he 
has. held the land i in question for iweivs con. 
tinuous years; and untilhe acquires a right 
of. occupancy in the land, he shall be liable to ` 
pay such rent for his holding as may -be 
agreed on. between him and his landlord.” 
‘On behalf of the appellant it has been -con- 
‘tended that:the lands in reapect of which 
‘enhanced ‘rent 18 claimed are chur ‘lands 
‘within .the meaning of section 180. This has ` 
been disputed on the side of the respondents , 
‘and it has further-been urged, on their behalf, . 
that section.180 does not affect the appli- 
eability ‘of section 43. - An attempt has been. 
‘made to induce us to come to a determination 
upon the question’ of the -character of the’ 
lands.‘ In our opinion, this mattar requires : 
‘further investigation upon evidence to be ad- 
‘dticed “by both the parties; but if it is proved 
‘that the lands are really chur lands, the 
‘question ‘ ‘arises for’ decision, how: far section - 
48 is'affected by section 180. This question 
appears to bé‘one of first impression, and the 
'Janguage.of section 180 sub-section (1) is not 
‘altogether free ‘from ambiguity. But. after 
‘careful considérationof the arguments address- - 
“od. 40 us, we’ “are of opinion “that the intro- 
ductory words “Notwithstanding anything in 
‘this. Act” govern the whole of the remainder - 
n ‘of-the “sub-section, ‘including the clause . 
~ about payment of rent during`thė period pre- 
: ceding thé dcquisition of a right of ocotpancy. 
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‘been introduced by reason of excessive cantion 
and secondly, that while sub-section 2 makes 
“the whole’ of Chapter VI inapplicable to 
utbandt tenants, sub-section ‘I makes only 
such- portion of Chapter VI inapplicable 
to .utband? tenants and dearah tenanta as relates 
to the payment of rent -before the lapse of 
twelve years. In our opinion it is*fairly clear 
that during the twelve years which must 
elapse before a, right of occupancy is ac- 
quired, the tenant is liable to pay the rent. 
agreed upon WEEOA DHUNG of the provisions: of 
section 48. - 

Therésult, ecwiti is thattheseappeals must 
be allowed, the decrees of the District Judge 
set aside, and the cases remanded to him. He 
will first détermine whether the lands. of the 
disputed holdings aré-chur lands within the 


“meaning of section 180. Ifit is found that 
‘the lands-are not chur lands, the agreements 


for enhancement of rent must be held in- 
operative, because whether the defendants 
had or had mot acquired a right of occupancy ` 


“ab the time of the agreements they are in- 


’ operative under section 29 or section 43. -If 
on the.other hand it is established. that the 
lands are chur lands within’ the meaning of 
‘section 180, the question will arise whether 
at the dates of the hgreements, the tenants 
had acquired a right of occupancy by posses- 
sion for twelve continuous years. If they 
had.attained the status of occupancy ratyate 
at that time, the agreement for,*enhancement 
of rent must be treated as inoperative’ under 
section 29. If it is found that the tenants at 
that time had not acquired a right of‘ occus 
pancy, the agreements must’ be treated as 
valid under section 180. It will mot be 
necessary to determine the truth or otherwise 
of the allegation of the plaintiff that the en- 
hancement was in settlement of a bona fide 
dispute, because ifthe agreement is inopera- 
tive by reason of section 29 clause (a) no 
: question arises asto the applicability of the 
principle recognised in Kedarnath Hazra v. 
Manindra Chaxdra (25) as controlling the 
operation of section 29 clause (b). As the ques- 
tions to. be investigated by the District Judge 
do not appear. to have been directly raised and 
tried in the Court of the first ‘instance, the 


-- Ithas been suggested on behalf of the respond- parties will be at liberty to adduce evidence 


“enté that if this interpretation were adopted, 

“sub-section 2 might be deemed ‘to -be super- 
'“#uous. To this ‘two answers may be given, 
‘namely; first, ‘that sub-section 2. might. have 


in support’ of their ‘respective allegations. 
The District Judge will direct such evidence 
to be taken by the ‘Court of first Instance 

| (25) 11 0. L. J. 108; 5 Ind. Oas. 309. 
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under Order 41, Rule 25, ‘and, when the find- 
ings are wakane by that Conch; will proceed 
“ta decide the appeals i in accordanca with the 
directions given in our judgment. The costs 
of vas appeals: will abide the results. 

ae h Appeals allowed. 
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3 MANATH DAS ann’ OTHRRS—PLAINTIRES 
—APPELLANTS 
Versus 


MONSUR ALI-HAWLADAR anp OTHERS 
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“Bet off-—Claim which could not be enforced in absence 
of person not party to suit—Wether set off of such claim 
allowable—Civil Procedure Code (Act XIV of 1882), 
87111. i 

- À patni whs jointly held by the plaintifis, the defen- 
„dants and one-N.. The plaintiffs’ share was let out to 
the defendants i in darpatni. The defendants and N 
were compelled to pay a certain sum of money to the 
“Idndlord to save the patni: Subsequently the plaintiffs 
brought this gaib fór arrears of rent. of tho garpatm 
against the defendants who claimed a set off in respect 
of the proportion’of the amount of rent paid by them 
and N to the head. landlord in respect of the patni” 

'e Held, that the defendants cannot claim in this suit 
' toset off ag against the plaintiffs a sum for which 
they cannot sue without making N aparty to the suit, 
: for the respdotive rights of the defendants and N 
against the plaintiffs can only be ascertained in a suit 
| os contribution in which all of them are parties. 


` Appeal from -the ‘decree. of the Second 
Sub-Judge of Backerganj,-dated August 21, 
1909, affirming that of the Fifth- Munsif at 
Barisal, dated December 13, 19086. 

- Babu Baranashtbasht | Mukerjee, 
‘Appellants. 
' -Babu Gunoda Charan Ien, for the Respond- 
onle: 


ne Wae 


ah bare) 
Judgment. 
- Harington, J.-This is an appeal on be- 
half of- the plaintiffs against the judg- 


meut of the Subordinate Judge who, in 


giving jadgment for the plaintiffs, direct- 
ed that the defendants should be entitled 
to set-off 'a sum of Rs. 77-4-7% from 
the money which was found due to the 
plaintiffs. -The action was ‘brought against 
the defendants as. darputnidars for rent of a 
holding. which they held from the plaintiffs, 
and ‘the circumstances under which they 
elaimed to.set-off the Rs. 77- odd arise in 
consequence of’ a ‘payment: which was madé of 
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the entire rent of the putni to the head’ land- 
lord. The putnt-was held by the plaintiffs, 
the defendants anda person named Nojimud- 
di. The plaintiffs held 8 annas of the putni, 
and the defendants and Nojimuddi each held 
a 4 anna share. Now, the entire rent which 
these three parties were bound to pay to the 
head landlord “amounted to Rs, 309-2-6 


-and it. appears that the defendants: and 


Nojimuddi were compelled’ to pay. that 
sum to the landlord .to save the putni. 
When they had done this, they were entitled 
to recover from the plaintiffs the share which 
they had paid in excess of the proportion’ for 
which they would be liable, namely they. were 
entitled to recover half the sum of Re. 309 
odd, which was the proportion the : plaintiffs 
were bound to pay in respect of their 8 annas 
share, and when they had recovered that sum 
it would be-shared between them in propor- 
tion as they had paid towards the head rent. 
If they had paid in equal shares, each. would 
be entitled to Rs. 77 ‘odd out of the sum of 
Rs. 154 odd, and if they had in different pro- 
portions, each would be entitled to take’ his 
proportion .out of the:sum they would be 
entitled to recover from ,the plaintiffs. That 
being the state of affairs, the plaintiffs sue 
the defendants for the rent of that portion of 
the putni which they had let to the defend- 
ants as darpatnidars, andtbat rent-the. defend- 
ants are liable to pay to the plaintiffs. But 
the defendants say, we are entitled, when we 
have to pay our rent to the plaintiffs in 
respect of the darpatnt, to deduct that pro- 
portion of rent which we are entitled to recover 
from the plaintiffs in respect of the sum 
which’ has been paid to the head landlord by 
Nojimuddi and ourselves, and so we are 
entitled to deduct Rs. 77 odd, that is half 
the éxcess amount, that Nojimuddi and we 
paid to the head landlord. On the other 
'hand it is cọntended that the defendants aro 
not entitled to set-off that sum because the 
respective rights of the. defendants and No- 
jimuddi against the plaintiffs could only be 
ascertained in asuit for contribution, E think 
the contention of the appellants is the correct 
oneand I put my view on a veryshort ground, 
and thatis this: If the defendants are entitled 
to set this sum off against the sum claimed 
by the plaintiffs, then it must be'a sum for 
which the defendants would be entitled ee 
sue the plaintiffs, but in this , cage it is not, 
gum for which they would be entitled to’ ae 
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the plaintiffs ‘because the right sof - suit: which, 
“hey have as. againgt the -plaintiffs is- jointly 
with; Nojimuddis. as Nojimuddi and the’ -de- 
. fendants are entitled to-ane the: plaintiffs for 
'the extra proportion of rent: whioh: they paid 
to the head landlord. In my ‘opinion, ‘the 
« defendants: could not.have sued the plantiffs 
“without - making Nojimuddi a party to the 
- puit.. I£ that is so;I think, equally. they cannot 
‘:elaim'to set off 28: ‘againat the plaintiffs. a sum 
~ for ‘which, they could not have sued: without 
| “making another | person # party: to the suit. 
"On this: ground Į think the décision that» is- 
"-appealed, from is: wrong to the ‘extent of its 
- allowing this ‘set off., Ne ik Aone 
a. The result is that, inmy opinion, the oal 
> should: be. allowed, and- the judgment“ and 
5 decree of the:Court-below should: be varied 
by a direction’that.the- defendants be not en- 
titled to set, ‘off. the sum of Rs.. 77-4-74 
‘against. ‘the | sum due”: to. the .plaintiffs. The- 
| ‘plaintiffs aré,'-of: course, entitled to interest - 
_ }‘alsq on this amount of Rs, 77 odd which .has- 
« been disallowed by the: lower: Court from." “the 
ik date of the alleged payment. - wie 
_The appellants 1 are a to the costs :of 
“tte Appeal. ap avi Mas e 
a Woodrat, J, I agre. if Soe ie 
J pS ar a ë Appeal allowed. 
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a - MISOBLLANÈGUS! CIVIL “APPEAL No.69. 
mo a gp 1908 A a 
VS. biar 221910. A 
hae ' Presènt. Mr, Jiistica Mookerjee and" . 
ii < Mr: Justice Teanon. ` hoa 
. oe SHEIKH ‘A PPLIOANT— a, 
cn “APPELLANT | TERS : l 
“E a a f ‘nersus ’ i as ra 

4 “NAF JAN BIBL Gero ‘Party a 
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he f “Muharvnadin Ta asihan Dan daughter— 
[other married a'sipanger after, first husband's death — 
atêrnal uncle~- Pull sister—Guardians and Wards Act 
R of, 1890), 3. 17—Fitness of'person to be: ‘appointed 
“> guardian — Welfare. of minor Orodna from standpoint - 
ee ae ae ag ae 
+24 7 AyMahomedan mother, who, after. sthe ‘oath of her 
i osa husband, has-married a, stranger, that iB, & man 
* not’ related to her minor daughter by her firsi hus- 
< band within thé prohibited degrees, is not entitled to ` 
+ be appointed - ge SERS of oa Parion: -òf the 
es i 
~ The, minor's ‘fall ‘slater who is, ‘of age “nee able to 
. take charge of her, i is entitled to, be, appointed as the 
. ° guardian of’her pekêon in pets to ae Paternal 
‘uncle. $ °°) -4e T wad 


~ P 


3 : ee e, “ost os 
: sas a 


` notice, had. been served upon her. 
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; 
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. The, paternal | uncle is, not sled as A ie of 
Fight fo be appointed gaardian of the property of the 
- minor, nor is, the ‘mother entitledto put forward such 
-B Claim.’ | * 

t-Ntisam-ud-din-Shah-v. Anandi Prasad, 18 A. 373 and 
Alimullakhan v. Abadi, Bsguin, 29 A. 10; A. W. N. 
(1906)256, Sitaram v Amir Begum, 8 A, 324 and Baba 
v. Shivappa, 20 B. 199, followed. 

The Court may, therefore, appoint a gala person 
&s guardian of the property, and the welfare of the 
minor, which is the main consideration, must be 
considered from the standpoint of the minor's Face 
and religion. . 

» Mohomuddy Begum v. - Oomdutoonisaa, 13 W. B. 
454, followed.” 

Appeal. fae the odor of ‘the District 
‘Judge off 24- Bavenr eke dated December 16, 
“1908. 

: Babu Hari Bhushan Mukherjee, for be 
‘Appellant. ` 

Babu Probodh Chandra Roy, for- the Re 

“spondent. " 
: Judgment.—This appeal is directed 
Nn an order made by the Court below 
under .the- ‘Guardians - and Wards Act of 
“1890.” "Fhe ‘appellant’ Yakub Sheikh made 
“an application to “the District J udge on the 
"80th July 1908, for appointment of himself as 
-guardian of the person and property of his 
‘infant, niece’ Sakina Bibee. Noticés were 
‘directed to be served as usual and on the 
1 2nd September 1908, the applicant was ap- 
‘pointed guardian; and was directed to furnish’ 
security. ' On the 12th Septembér, ‘however, 
_Nafujan Bibi; the “mother ‘of the infant 


e applied to: the Court’ and objécted to the 


proceedings. apparently on the ground that no 
This 
r , pétition of objection was directed to be 
‘heard on, the 22nd September. Yakub did 
‘not appear on that day -nor did he furnish 
“the ‘required security, and as the Jadge felt 
` doubtful, whether any notice had been really 
“served upon the mother with whom the 
infant resided, the appointment of Yakub 
as’, guardian was ‘cancelled. On the 13th 
Naveen: Yakub made a fresh application 
"to be appointed guardian, which was opposed 
“by the mother. Onthe 16th December, when 
the case-caine to be heard.. Yakub contended 
-that tlie mother was not qualified tobe guar- 
dian as:apon ‘the death of ‘her husband (the 
‘father ofthe infant) she had been married to 
d stranger as her second husband. The 
-District Judge’ overruled this contention, 
d and dismissed the application on-the-ground 
“that: it; would be a perfectly monstrous 
. interpretation of the Mahomedan Law to hold © 
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that marriage with a stranger deprived a 
‘mother of her children, though she had 
married a perfectly respectable gentleman.” 
“We are invited in this appeal to consider 
the legality of this order. It is clear that 
_ the authorities on the ' subject were ‘not 
“brought to the notice of the learned District 
Judge, nor was his attention invited to 
the distinction between the appointment 
of a guardian i in respect of the property and 
another in respect of-thé person of an infant 
under the Mahomedan Law: 


We shall consider in the first ‘place the 
application in so far as it is for the, ap- 
-pointment of the petitioner as the guardian 
of the person of his infant’ niece. Under 
the Mahomedan-Law it is well settled that 
the’ mother, if alive, and not disqualified 
‘on any of certain specified grounds, i is entitl- 
ed to the custody of her daughter under 
‘the age-of puberty, at all events as against 
-any one but her ` husband. One of the 
circumstances, however, which disqualifies 
a mother and disentitles her to claim the 
custody of her infant daughter is the fact 
of hér re-marriage to a man not related 
to the minor within the prohibited degrees; 
and this disqualification continues . so long 
as, the marriage subsists. This view has 
-been for many’ years accepted in this Court. 
as ‘ well-founided on the original authorities 
„of the Mahémedan Law, and in support of 
this position, it is sufficient for our present 
purpose to refer to the cases of Alimodeen 
. Moallam y. Syfoora ae (1); Beedhun Bibee 
‘yy Fusulvollah (2) ; Fuzeehun v. Kajo (3) and 
Bhoocha v. Elahi Pas a The rule is stated, 
in similar terms by all ‘the leading text- 
“writers amongst whom reference may be ` 
made to the Works of Sir Rowland Wilson 
- (sections 107 and 108), Mr. Amir Ali (Volume 
TI, 295) and Nawab Abdur Rahman (Articles 
380 and 382) where the original sources will 
be found mentioned. In so far, therefore, 
-as the application relates to the appointment 
of a guardian of the person of the ‘infant, it 
ig clear that the mother, in this case, who 
has married a stranger after the death of 
her first husband is not entitled to be s&p- 
pointed, much less to claim preference over the 
appellant who is a paternal uncle of the 


minor. It has heen stated to us, however, 
(1) 6 W. R. Mis. 125. 7 20 W. R: 431, 
$8) 10 0. 15, (4) 1.0, 574. 


cases of Sitaram v. 


“kaol 


that the infant has a. sister who ‘is of 
age and is. able to take charge of-her. ‘She. 


` is clearly. entitled to preference -over the 


paternal , uncle. Before, | therefore, the 
paternal uncle can be appointed, it must 
be ‘ascertained whether the full sister is 
or is not- willing to take the custody of the 
child. It has further been stated to us that 
the notice of the application by the uncle. 
was served upon the sister, but we are: not 
satisfied that she is really aware of the pre- 
sent proceedings. Under such circumstances 
before she is passed over; it would be 
desirable to-serve a fresh notice upon her. 
We have to consider in the second place, 
the application inso far as it relates to 


‘the appointment of a guardian of‘the prot 
‘perty of the infant. 
‘entirely different. 


Here the position is 
Under the Mahomedan ° 
Law the guardians of a minor’s property 
are. necessarily the father, any testamentary 
guardian appointed by him, his exeautor, 
the executor of such executor, the pater- 
nal grandfather, ‘his executor,- and the: 
executor- of such executor. ‘If in any case, 
there is: no person so qualified, it is ‘open . 
to the Court-to appoint a suitable person 
as guardian. It is clear, therefore, ‘as is 
stated inthe cases of Nizam-ud-din Shah v. 
Anandi Prasad (5) and- Alim-ullah Khan v. 


` Abadi Begum (6) that the uncle is not entitl- 


ed as a matter’of right to be ‘appointed 
guardian of the property of the infant; nor, 
on the other hand, as-pointed out in the 
‘Amir Begum- (7) and 
Baba v. Shivappa (8). is the mother entitled ` 
to put forward such claim. The Court may, 
therefore, appoint a suitablé person'as guar- 
, dian of the property, and before a selection 
is made, the Court must have regard- to the 
fitness of the persons -aVailable, and also 
consider what under the circumstances of the 
“case would be to the best interest of the 
infant concerned. In this connection, we 
may add that under section 17 ‘of the-Gnar.- ` 
dians and Wards Act, although ` the Court 
is bound to have regard tothe provisions 
of the law to which the minor 18 subject, | 
the Court must ultimately decide in view 
of what ‘is: likely to promote the, best in- 
terest of; the minor. In other words, if two 
persons “willing to act as. guardian, are 
a) 18 A.-878. 

(8) 29 A. 10; A. W.N. (1908) 256 

(7) 8 A, 824, (8) 20 B. 199, 
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equally qualified, preference may be given. 
to one on the ground that according “to 
thé“law. to which -the infant is‘ subjeot 
such person is entitled to claim preference. 
But this-does not mean that’ a - person 
who:is otherwise unsuitable must be-appoint-. 
ed guardian because under the Mahomedan 
Law -he-is entitled: to preference, Similarly,’ 
ifa person is ‘disqualified: for the ‘offica | of: 
guardian by the law to which the’ minor is’ 
subject; he-cannot.be appointed guardian: 
the: welfare of the minor is, no doubt,” the 
main consideration, - but: his welfare mast 
be considered from. the standpoint of bis’ 
race and religions This view was taken by 
this “Court in the case of Mohomuddy Begum 
v. Musammat . Oomdutoontesa (9). In the 


case- before us, there has been no proper - 


enquiry into: the - matter, ‘and «there are 
no. materials upon - eee We can ‘pass fial 
orders. 5 

The result, NAN a ds that - this KA 
must: ba allowed. the order of the District. 
Judge.set-aside and the’ case. remanded ‘to 
him in order that he may deal with the matter 
in.accordance with law. - We make ' ‘no order: 


“Sapa? fa a 





&8,to costs. seral > E a 
baat die aji O gaga Appeal allowed. < 
(9) 18 Wo RB. 464.0045 Ng ascii. DA 
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‘Civil Procedure. Code (Act XIV of 1882), s: 18, 831—- 


Olaim of third ‘party 'Fesisting delivery of - -posseasion— ; 


, Investigation of claim by executing Court irrespective of 


N. W.P. ‘and Assam 


value of 


property— Bengal, 
' Civil Courts Act (XII of 1887), , s. 19—Res judicata—. 


t 


Decision, of former suit -by > Court competent, to try. 
subsequent autt. : 
Section '831 of the Civil “Procedure Code, 1882, is’ 


not‘controlled by’ pochon d ‘of the Bengal Givil 


Courts. Act. + teat art oa? 
‘Therefore, when a. lai has ‘been preferred ander. 


section'331 of the Code, “it must be, investigated by” 


the Court executing ‘the gomen irrospëctive of the“ 


value of the' property. ~ `? 
Observations of Jenkins, O. J. in Dama Dharma v, 


Bhripat Narayan, 6 Bom L = 801, Towed and those 
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of Muttiswami Ayyar,J. in S:thalakshmi v. Vythilinga, 
8 M.. 549, not followed. : 

‘Section 18 of the Civil Procedare Code, 1882, bars 
the trial of a subsequent suit’ by reason of the decision 
in a former suit only when ‘such decision has been 


_given by a Oourt of jurisdiction competent to try the 


subsequent suit, | 
Appeal from the decree of the second Sub- 


‘Judge of 24- Pergannahs, dated March 6, 1907, 


affirming that of the third Munsif of Alipnr, 
dated August 6, 1906. 

, Babu Atulya Oharan Bose, Jadu Nath Man- 
dal, Dr. Sarat Uhandra Basak and Babu Bir- 


bhusan Dutt, for the Appellant. 


Babus Dwarka Nath Ohakravarti, Surendra 
Nath ` Roy, ` Tarak ` Ohandra Chakravarts, 
Ramani Mohan Ohatterji and Styendra Nath 
Roy, for the Respondents. ` 

“J udg ment.—The question of the pre- 
cise scope of section ‘331 of the Civil Pro- 
cedure ‘Code of 1882, which calls for decision 
in this appeal,’ is one of some nicety and 
apparently of first i impression: The facts so 
far as it is necessary to state them to explain 
how the question arises are not the subject of 
controversy between the parties. The appel- 
lant, in execution of a decree for’ possession 
of land obtained by him was resisted by the 
defendant: with the result that she was unable 
to recover” possession of the property decreed 
to’ her. ~ The claim: of the person who offered 
the resistance to delivery of possession, was 
thereupon numbered and registered asa result 
between the decree-holder as plaintiff and the 
claimant as defendant under section 331 
of the Code. Ona ‘of the objections of the 
claimant defendant: was, that the Court was 
not competent to investigate the claim, as the 


~ value of the property in dispute exceeded’ 


Rs. 2,000 thelimit of the pecuniary jurisdic- 
tion of the Court. The Court of -first ins- 
tance investigated this preliminary ‘i igsne, and 
came ‘to. the conclusion that the value of the 
disputed property, was not less than Rg.3,500; 
in this view the Munsif held that the suit 
was boyond his pecuniary jurisdiction, and 
dismissed it. Upon appeal, the Subordinate 
Judge affirmed the finding as to the value 
of ‘the -property, and held that the suit had 


“been rightly dismissed, The plaintiff decree- 
> holder has now appealed ` to this Court, and 


on “his behalf, it has been contended that 
when a Claim has been preferred under sec- 


, tion 331, it must be investigated by the Court 


executing the decree, and that no question of 
valiation ‘arises for consideration, In sup- 
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port of this proposition, “róliance has ‘been 
placed ypon the decision in Srthalokahmi v. 
Vythtlinga (1), and Damul Dharma v.. Ehrt-: 
pat Narayan (2). Tt has been argued on the 
other hand, that as the claim under section 


331, is directed to be numbered and register- 


ed as a suit between. the parties and the Court 
is authorised to investigate the .claim in the 
game manner and with the like powers as if. 
a suit for the property had been instituted 
by the. decree-holder against the claimant, 
under the provisions of Chapter V of the 
Code, it is open to the claimant to raise a 
question of valuation witha, view +o. estab- 
lish that the value of the disputed property is 
beyond the limits of the .pecuniary jurisdic- 
tion of the Court. ‘This proposition has ‘been 
sought to.be supported by » reference to the. 
decisions in Nastr Alt Fakir v. Meher Ali (3), 
Muttammal v. Ohinnan (4) and Moulakhan, v. 
Gortkhan (5). None of the cases mentioned’ 
in the argumert on both sides, is directly 
in point, but there are’ dicta in two of the 
cases, one of which justifies the contention of 
appellant and the other that of` the respond- 
ent. . The solution’ of the question, which 
is by: no means. free’ from difficulty, must, 
therefore, depend mainly upon an inter- 
pretation of the statutory provisions on the 
subject. 


Section : 981 provides that ie NE is y 
be numbered and registered as a snit and the 
Court is directed to proceed to investigate 
the claim in the same manner, and with the. 
like powers as ifa suit for the property had. 
been-instituted’ by the decree-holder against 
the claimant under the provision of Chapter V. 
of the Code. „Upon the investigation, the 
Court shall pass such -órders as it thinks fit 
for executing or staying execution of the 
decree, and every such order has the same 
force'as a decree and is subject to the same 
conditions as toappeal or otherwise. Before 
we examine the judicial decision to 
which -our attention has been invited it 

-is worthy of note, that there have been 
-material alterations in the statutory pro- 
visions on the subject, from time to time. 
In Act Vlll of 1859, section 229 was closely’ - 
similar to section , 381 of the Code of . 1882. 


(1) 8 M. 548. : = (2) 6 Bom. L. R. 301. 
8) 28 ©, 830. (4) 4 M. 220 at p. 228. 
` (5) 14-B, 627. - A ie 


ee 4s ` r^” r 


Under the Code of 1877, however, the claim > 
' had to be investigated as‘ifa sait had” been! 
instituted under section 9 of the Specifc! 
Relief Act, and the-powers of the Court were 1 
confined to an enquiry into the question oft- 
possession. The Code of 1877 was, however, | 
amended by section 52 of Act XIT of 1879> 
and subsequently, the Code of 1882: enlarged < < 
the scope. of the investigation and “any... 
question of title, arising between'the ‘parties : 
regarding their right to possession might be ? 
finally determined as the order for’ execution: ! 
or stay of execution had the force œf a t 
decree, and the plaintiff. had no right sto” 
bring a: fresh suit, if the decree ‘was ¿ 
against him. Under section 331, therefore, : 


‘as it stood in the Code of- 1882, ‘the posi-¢ 


tion briefly is, that as soon as a claimis> 
preferred by: a person who offers: resistance oF $ 
obstruction to delivery of: possession, the! ` 
claim is tobe registered as a suit, and ‘the> 
Court is to proceed to-investigate ‘the claim. 
There is no room for reasonable doubt that‘ - 
the Legislature. contemplated that the pro- 
ceedings would goon where they were initiat-: 
ed. It is a contradiction in terms to say that- 
the Court is to proceed to investigate ‘the? 
claim, and then to hold that the Court need 
‘not investigate the claim at all but may: dis- 
miss the. suitof the plaintiff on the -ground 
that the value of the disputed property, ex-'- ` 
ceeds the limit of the pecuniary ‘jurisdiction 
of the Court. Section 15 -of the Civil! Proce- 
dure Code provides that every suit- shall be 
instituted in the Court of the lowest grade 
competent to try it, while section 19 of- the 
Bengal Oivil Courts Act provides ‘that a : 
Munsif can take cognisance of a: ‘suit of: 
which the value does not exceed Rs. 1,000 
or under a special ‘order, “Rs. 2,000.. The f 
contention on behalf of the respondent is in 
substance that section 331 must betaken to 


‘be controlled by section 19-of the Bengal- 


Civil Courts Act. We are unable to accept < 
this contention as well founded. The ‘Plain: 
language:of section 331 justifies the con-' 
clusion that a special jurisdiction is conferred ; ! 
‘upon the execution Court to investigate l 
the claim preferred by the- pergón who'offers ° 


resistance or obstruction to the execution.” 


As pointed out by the majority of the learned... 
Judges-who decided the case of Sithalakshmi. 
v. Vythilinga (1) the object of the . Legis-- 
latare was to impose on the Court which, 
has issued the writ for- delivery of: possession” 


bas 
z 


the section is imperative,” 


` case. Mr. 
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the duty. of ‘investigating the bond fides: of. the”: if a-claim ii ` investigated ae section 331 ” 
claim: . advanced. by the person resisting exe-~- by a Court of inferior: jurisdiction in - ‘Trespeot 
cution. of the-warrant.- The Janguage~.‘of:-:of ‘property- the value. of which éxcdeds the 
-ahd we must. Aimitof its pecuniary jurisdiction ‘it is by no 
hold that where a duty is imposed on a Oourt, means clear. that the decision would: operate 
there is-also conferred on it a {jurisdiction tor -as-res judicata i in a subsequent title; suit; for 
discharge such duty. No-doubt,-in that very -i..section 13 of the Code bars the trial ‘of: A 
Justice - Muthuswami, > Ayyar,'" subsequerit-suit by reason'of the decision in a 
held..that-.although section 331 is not con-:. ‘former suit ouly when such decision has ‘been 
trolled by section 15) of :the Code, yet it must -given by a Court of jurisdiction competent to 
be taken to be controlled by the provisions-of ` try the’subséquent suit. : We must bold, there- 
the Civil Courts Act, in other words; although: ‘ fore, that the claim is to be investigated by the 
a Subordinate J udge may be competent to in - execution Gourt, and this view is supported 
vestigate ş claim in. respect ‘of, property the: cby the observation of Jenkins, O. J., in‘ Damul 
value of which does‘ not exceed the limit of Dharma v. ‘Shripat Narayan-(2). Tt i further 
the pecuniary jurisdiction of a Munsif,::a: worthy- of observation that this conclusion is 
Munsif is.incompetent to investi gate a claim not - négatived by - the. . provision that” -the 
in respect of property the value of which -ex- - claim is to'be registered as a suit, and is to 
ceeds’ the limit of. his pecuniary - jurisdiction. tbe investigated in the same manner, and with 
With all. respect. for the -opinion -of that- the like powers as if a-suit for the property’ 
eminent . J udge,.we are. unable.to adopt as- ‘had -besen instituted under the provisions 
well- founded - the: distinction . suggested by : of Ohapter V. This provision merely implies 


him.” If> section: 331 is, construed :as.a pro~, : 


“vision by which; special jurisdiction. is. con-: 


~ ferrred-upon the-execution Court, there does: - 


not appear. to,us,to-be anyi good. kag a E 
the .ererolge of. ‘such: jurisdiction. should be : 
restricted. to one .class of. exceptional: cases: 


only: and not extended to, the converse -class:: 


It is possible that, the particular contingency: ’ 
-which has happéned im. the case. before us, 


‘that the: investigation is to “be- held in the 


i-mnanner provided for the trial of suits, that 


‘is, ibis not - to -be “a/ summary investigation; 
farther the Gourt is to investigate, with ‘the 
like powers: as:if a suit had been instituted 
- that,is for thé purpose of enforcing. the atten- 
-dance of -parties and witnesses and for 
‘Bimilar purposes. It is fairly clear, that’ the 
» proceeding i is notin every respect identical 


-was not in the contemplation of the.framers of + with- suit, because if that had’ been the 


the | Code; but; the language they have used, 


effect, of the first paragraph of section 831, it 


l might prejudice. a claimant. -whose:' claim:- 
‘dn respect. of a.. property- of considerable’. ‘to add in the, third paragraph that the order 
-yalue;‘may. thus bednvestigated. by a Court : passed would have the same force as a decree! 


; cofisideration of ee anom aly i in the result 


. 48 manifestly comprehénsive enough to ‘cover: ' would have .been. needless, to” provide i in the 


dt. The learned Vakil for the respondent has*- ‘second : paragraph, that the claim ` is'to be 
contenddd, : that 1f this-view were adopted,” ‘investigated in the same manner, and. with 
the. result ‘might be. anomalaus, - and . ‘the -Jike powers as if-a suit had been institut- 
‘ed. It would.further have been superfiious 


‘of. inferior, jurigdiction. - -To - this argument = and is to be subject to the same conditiotia 
two „answers. may be given ; frst, that ‘nd “Ibo as to appeal or otherwise. In our opinion 
it is reasonably plain that although the i inves: 


~~ a fF -= = 


ak are aah plain, and. are a oe vih: a nik and that whatever the true 


mandatory ; ;-, secondly, that no question of<. ‘nature of the proceeding may be, there is to 


possible, -hardship. or: injustice ™ ‘arises-here; ‘zbe an 
as it..is-not obligatory: upon the. claimant ‘to’ - 


prefer a ‘claim. under section: 8391: he may 
allow.. thé decree to. be: sexdputéd '. and then 


bring: | a- suit ‘for. recovery- of- possession’ of" 


the. property. ‘which he‘ claims as*hissown' id 


what he- considers:té be the Court of--compe-." s: 


tent, kaang kn iy We. may farther- ‘edd-thitt - 


|| 


inyestigation into, the claim by the 
“éxecution Court ; the Legislature could never 


-- have intended that the. investigation into the 
--claim, might be. defeated by a preliminary 


objection as to the pecuniary jurisdiction of 
the Court. , 

The «cases upon which reliance has been 
placed on either side, do not require minute 


= 
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examination, as they do not directly touch the 
question in controversy. They relate princi- 
pally to questions of the competency and 
forum of appeals against the final order 
made by the investigating Court. Thus in 
the case of NasirAl Fakir v. Meher Ali (3), it 
was ruled, that an order under section 331 is 
‘appealable,- even though the proceedings 
originated from a case under section 9 of the 
Specific Relief. Act. Again the case of Moula- 
khan v. Gértkhan (5), deals with the ques- 
tion of the forum of ‘appeal whether the 
forum is to be determined with reference to 
the value of the original suit or of the srb- 
ject-matter or property in dispute. The 
answer to the ‘question of the competency or 
forumof an appealhas been made in these and 
other cases to depend upon the question of 
the true character of a proceeding under sec- 
_ 881 namely, whether it is to be deemed as 
a mere continuation of the original suit, or 
as an independent proceeding. ‘This aspect 
of the matter, however, has obviously no 
direct bearing upon the question now in 
controversy between the parties because 
whatever the true ‘nature of a proceeding 


_, under section 381 may be, it is, in our opinion, 


plain from -the. language of that sec- 
tion, that the investigation is to be held by 
the execution Court, irrespective of the value 
of the property. . We may add that this 
question -cannot arise for consideration. under 
< the'Code of 1908, as the provisions of Order 
21, Rule 99, are of a completely -different 
character from those of section 331 of the 
Coda of 1882. an 

The result, therefore, is hae this appeal 
must.,be allowed, the decree of the Courts 
below discharged and the case remanded to 
the Court of first instance, to be tried on the 
merits. The appellant i is entitled to his costs 
both here and in the Court of appeal below; 
the costs in the Court of first instance will 
abide the. ultimate result. We assess the 
hearing fee in this Court at two gold mohurs. 


Appeal gan 
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CALCUTTA HIGH -COURT. >, 
ORIMINAL Ruus No. 1455 or 1909. ' 
February 7, 1910. ; 
Present:—Mr. Justice Stephen and 

Mr. Justice Carnduff. . ace 
LUKHAN DOSADH—Comprarnant— ; 
— PETITIONER f ; 
versus 

BAOHI SINGH AND oruené——Acousmn 


— OPPOSITE PARTY. 

Criminal Procedure Oode (Act Vof 1899), ss. 106,849 
— Conviction by third class Magistrate—Appeal—Recom- 
mendatron to first class Magistrate as to binding down 
—Conviction and appeal good-——Recommendation bad. . 

The accused were convicted by a third class Ma- 
gistrate who submitted the record to the Sub-Divi- 


a 


_sional Magistrate under seetion 849 of the Oriminal 


Procedure Code in order that they might be. bound 
down under section 106. The Sub-Divisional Magis- 
trate ordered the accused to be bound down. An 
appeal was then instituted from the original convic- 
tion, and the appellate Court set it aside: 

Held, that the recommendation as to binding down 
the accused was without jurisdiction and the action 
of the 8ub-Divisional Magistrate under section 106 
was also without jurisdiction; bat the original convic- 
tion and the appeal against it, were good and within 
jurisdiction. 

Rohimud-din Howladar v. Emperor, 35 c. 1093; 9 Or. 


_L. J. 72, referred to. 


Rule against the order of the joni Magis: 
trate of Monghyr, dated July 21, 1909, setting 
aside on appeal the conviction and A Ka 
passed.on the opposite party by the Honorary 
Magistrate on June 16, 1909, under sections 
147 and 379, Indian Penal Code, to -fines 
of Rs. 10 and Rs. 15 under the respective 
sections, also the order passed: by the Sub- 
Divisional Magistrate.of Beguserai, dated June 
16,1909, ona reference by the Honorary 
Magistrate under section 106 Criminal oe 
cedure’ Code. 

Babus Atulya Okaran Bose and Bir bhusan 
Dutt, for the Petitioner. 

J udgment.—In this case ibe onoaiia 
party’ were charged with a certain offence 
before an Honorary Magistrate of the third 
class. They were convicted and sentenced to 
fine. The Magistrate also submitted the record, 
to the Sub-Divisional Magistrate under section 
849 in order that the opposite party might be 
bound down under section. 108, Criminal Pro- 
cedure Code. The Sub-Divisional officer dealt 


> with the matter and ordered the opposite 


party to be bound down. An appeal was then 
instituted from the original conviction and was 
tried by a Joint Magistrate who had jurisdio- 
tion to try it.- Dealing with the conviction be- 


fore the third class Magistrate. he sot it aside: 
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->We-granted a-Rule to the petitioner to show (Ah ~Taterplande’ —Two, aqubuliats given by tenant to 


paeo why the’ acquittal by ‘the first class 
-, Magistrate should not be set aside as having 
(been made without ‘jarisdiction. 


Thè. way in ` 


-two parties—Suit by tenant to get rid of one—Not mun» 
“tarnable. ` 


_ Tho plaintiff passed two qgabuliat3 in favour of two 
-parties in respect of certain land and found himself 


‘wh ich the case.is presented to us is-as follows: -it{ the predicament of,being-suéd on both. He brought 


It is said that according to the decision of this 
-Court in Mahmudi Sheikh v. Aji Sheikh (1), the 
“convicting Magistrate should have transmit- 
.ted-the case, which he was trying - as well as 
the-recommendation that the -opposite party 
‘should. be bound down, to the first class Ma- 
Bgistrate, and that by- force of section 106, Cri- 
‘minal Procedure Code, no Magistrate can bind 
down in, a’ ‘cage which he has not himself 
„tried, Iti is argued from this that the original 
conviction was ‘without jurisdiction and. con- 
- sequently: that the appeal : was'a nullity, This 
seems to us to be. wrong in rason and nob in 
accordance with the authority we have quoted. 
‘The conviction when it took place was, no 
doubt, good, being one which the trying Court 
had power.to make: On the authority of the- 
cage. we quoted, which may be supported by 
the decision in, the case of Rohimuddi Howla- 
day v. The Emperor (2), it. may. be that the 
third class Magistrate acted without jurisdic-_ 
dion.in ,making’:the. recommendation -to the 
| first: class Magistrate as to the- binding down 
under section 106, If this'is so; the convic- 
tion was geod, and, the recommendation was 
-without- jurisdiction and: ‘the action of the - 
“first, class Magistrate. under’; section 106 
was. also without jurisdiction. “But ' ib 
_ does not follow that because the- order under 
section 106. was defective there was a defect 
in the original. conviction, or consequently 
in the appeal; which was instituted. on it. 
The result ìs thst we-consider that- the joint 
Magistrate , had jurisdiction. to hear . -the 
appeal and make the order that he did. 
The Rule ; js Ai discharged. ` 


Rule discharged.. : = 
hay 31 0. Coe , (2) 850: 1008; 9 Or. Le 72. 
, t ko h Toe ee, nee = Ls E gr 
Ne | CALCUTTA HIGH COURT. . 


t Sroony’ Cry: APPEAL No. 2266705 1907: ies 


'*-“Febriary 28, 1910.. 
| Present: “Sir Lawrenca- Tade. Kr 
:.. Obief Justice, 'and Mr. Justice Doss.’ .~’- 
“Mr. K.S, BONNERJEE—OFrriċAL -REOKIYAR 
i A. ga aja aaa ; < 
‘ a - versus’ °°. 
aA RAT CHANDRA DUTT Póaryner 7 
- RESPONDENT ° ss 
i “Provedure Ooge (Act IIF: of 1882), 88, 470 to 


e 
(Ck 
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~ defendant 


a suit praying that “the Court may declare whigh 
' defendant, has what right in which of the disputed 


‘lands, and in what right the plaintiff as which of 
the anid lands under whom.” 


Held, that the prayer of the suit geeky &. declaration 
as to the title to land, and the plaintiff cannot des- 
cribe ‘himself as a mere staks-holder of the property, ; 
“that .the case does not come within the poistive prò- 
>visions-of Chapter “XX XLII of the Oivil Procedure 
_ Code, 1882, and that section -474 of the Code being in 
‘its, terms- clearly against the plaintiff, the suit is not 
‘maintainable, ’ 

: Appeal from the decret of the Sub-Judge 
of Tipperah, dated July 15, 1907, affirming 
.thatof the Munsif of Comillah, dated January 

1, 1906. 

: Babus Umakali Mukherji and ‘Provash 
Ohandra Mitter, for the Appellant. i 

> Babu - Gobinda Ohandra Dey Roy, for the 
“Respondent, 


é Judgment. es 

Jenkins, C, J.—-This case comes before 
ús by way of second appeal, and it arises out 
of à suit which has the appearance of an inter: - 
‘pleader ` proceeding. - The ‘plaintiff is -the 
tenant of the lands to which the suit relates 
‘and the: "defendants. may be divided into two 
- groups.’ On the one side being ranged de- 
fendants''Nos..1, 2 and 8 whom I will for 
brevity call ; the. -Shavabazar party, and on 
the other side, defendants Nos. 3 to 7, whom 
-I will describe . for brevity as the Chow- 
‘dhary. party. The plaintiff's grievance is that 
having, as he says, passed two gabulrats, one 
in favour of the Shavabazar party, and the 
other in favour of the Chowdhary party, he 
‘finds: himself in the predicament: of being 
gued. on: both, : This -he considers gave 
chim’ title’ to come. to the Court | and 
lie.. has ‘brought. this suit praying “that 
the Court may: be pleased to declare which 
has what ‘right in. which of 
the -disputed _ lands, ‘and in what right 
_-thet™plaintiff holds which of the said 
lunds-under whom and for, what amount of 


= 


~ vent the plaintif is liable to which defendant 


for which land, and to declare that one of the 


-< two parties claiming the rent of the said lands 


is.not entitled to the same”, a - somewhat 
, com prehensive and complicated prayer -for 
-an.interpleader. There are further ~ prayers 
ae may he regarded as the. sequel of 
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that which T have read. The Munsif before 
-whom the case‘ came in’ the - first instance 
dismissed- the suit as not being. maintainé 
able. His decree: was reversed on appeal ‘by 
the Subordinate’ Judge! and a- remand was 
directed. : Unfortunately'the present. appel- 
.lants did not at that time prefer an appeal 
and so the case’ went back to the. Munsif. 
“There was an investigation before him result- 
“ing in decree of which defendant No. 1 as 
‘the month: piece of the Shavabazar . party 
‚complains. This . decree’ was on’ appeal 
atfirmed by: the Subordinate Judge, and it 
“is: from that decree of affirmation that the 
present second appeal is preferred. ` 
~ Two points only are-raised on this aa 
‘first, it is said that the’ Courts below should 
have’ held that the suit was barred by the 
provisions of section 474 of the. Civil Pro- 
-cédure Code of 1882, and should have dis- 
missed the suit; and gan that the Courts 
‘below shonld have held thatthe plaintiff's 
guit was barred: by the: principle of res judi- 
cata.» The plaintiff endeavours to support the 
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decree in his: favour ‘by reference’ to ‘-sedtion” 


474 of the Civil. Procedure. Code, and he in 
effect concedes that unless he can: establish’ 
_to;.our satisfaction that: this. suit is sanctioned 
by section- 474, Civil Procedure ' Code, it is 
misconceived. Section 474 is only one of 


Several contained in Chapter XX XIII, which- 


lays down the law as to inter-pleader. Section 
470 provides that-—‘when'two.or more per- 
sons claim adversely to one anothér, the same 
payment or property -from -another person; 
whose only interest therein is that of a mere 
stake-holder and who is ready to render it to 
the right owner, such ‘stake-holder may in- 
stitute å suit of inter-pleader against all the 
claimants for the purpose of obtaining a de- 
cision as to whom the payment or property 
Bhould be made or delivered; and of obtaining 
indemnity for himself:. Provided that if 


472 that “when the thing claimed i is capable 
of being’ paid into, ‘Court Or placed’ inthe 
custody of the Court, the plaintiff , must „50 
pay or place it- before he can be, entitled» to 

any order in the’ snit.” The prayer of this 
suit seeks a declaration’ as to’ the title 
to land, and if this land ‘is to be, regard- 
ed as the property that was in dispute, I 


‘fail to see how the plaintiff can describe’ him- 


self as a mere stake-holder of the‘ property, 
and indeed in view of that obstacle in his 


Eai 


way, the learned pleader for the plaintiff has, ` 


in the course of his argument before us, urged 
that the inter-pleader ‘rélates-to‘the’ rent’ pay- 
able under the qabuliat. ' ‘But .theré‘again' we 
are confronted with the difficulty’ that ther’ 
are two gabulsats and not one gabultat, and 
the amount secured by’ each’ is different’ from 
that payable under the other, so“ ‘that’ I fail 


to see’ how it can'be said that we’ have ‘the 
predicament of two or*more’ persons- claim: - 


ing adversely to one another the: same pay- 
‘ment'or money; and, without elaborating ‘the 
-matter further it appears:-to/ me‘ that thè 


‘Case manifestly does riot ‘come’ within the 


‘positive provisions-of Chapter XXXIII, “and 
that section 474: is clear‘ in’. its terms 


‘against the plaintiff,- On: the: facts placed’ 


` 


any suit: is pending in which the rights’ of ` 


all parties cap properly be' decided, the 
_ Stake-holder shall not institute a suit - of 
inter-pleader.”’ Then section’ 471 lays. down’ 
what are the requisites of a plaint in'sdch a' 
suit.. It provides that the plaint must state’ 
(a) that-the‘plaintiff has no interest in‘ the’ 
thing claimed. otherwise than as a mère stake-: 
holder ; -(6).the claims. made by the’ defen-’ 
dants severally; and (c) that there’is no collu- 
sion ‘between the plaintiff and any of-the’ 
defendants.”” Then it is provided in section 


. taken: 


‘the rival parties, 


‘scribed by: ‘section-- 149 `> of the: 
though 4s to this’ I can : 


‘before us it: is. impossible bo. hold that 
when théir . positions 
in relation to these claims ..are’. precisely 
‘defined, claim the one through the other. Lf 
the ‘plaintiff finds himself harassed - in the 
way he describes it may be that he can take, 
advantage of the protective procedure” pres 
Bengal 
‘Tenancy Act, 
express no definite opiition on ~ the’ pre- 
sent materials. But be this: as: it may, 
the suit which he has brought is not properly . 
maintainable. It has been arged that having 
regard to the provisions of section 578 -of 


the Civil Procedure’ Code of 1882; no ad- ` 


vantage. can be taken against him of that faot, 
having régard to the course this! case has 
I cannot agree with that view of the-’ 
section, or of thé case that the plaintiff has 
cited to us as the most potent in: his- favour, 
that is to say, the decision in Mohesh: ‘Chandra, 
Dass y. Jamiruddin . Mollah (1). There is 
nothing in that case nor, in my opinion, is, 
there anything in the section which sanctions 
the view that the appellant has lost his right 
of appeal to the High Oourt after semang, 
. (1) 23 0, 26,5 0. W. N. 503, > 7 
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The result then i ia that, in my opinion, the: 
` appeal must be allowed and the suit must be: 


dismissed. - 


The appellant will get his costs, of this 
appeal, and also the costs throughout, other 


than those subsequent to the remand, 
P J —I agree. 


yee allowed. 


1 ' : f, 


CALCUTTA HIGH COURT.. 
MISOELLANEOUS CIVIL: APPEAL No. 241 | 
or 1909... et i 
Tarur 17, 1910. 
Present:—Mr. Jasticè Holari and 
Mr. J ustice Chatterjee. .. 
MATBURA PROSAD AND ANOTaER—- 


DECREE-HOLDERS—— APPELLANTS 
versus ‘ 


ANURAGO | KOER- Juss OET 


RESPONDENT. 

Ezecution of decree —A pplication for attachment of 
hottse-and, share in’ revenue paying mouzah—Return 
of application for necessary’ extract from Collectorate 
Register and for valuation—Re Jiling beyond period 
of .limttation—Application, step-in-ard of -execu-- 
tron—Application to QOollector for extract, step-in-atd. 
of execution——Limttation. Act ( KY of 1877), Sch. IL, 
art, 179, cl: (4).- 

A decree was obtained on August 6, 1802, and the 
first application for execution was struck “off on June 
6, 1905. A second application was made on December ' 
5, 1907, which was admittedly within time. The appli- 
cation was in proper form. - It was for the attach- 


4 


ment ofa certain house and” some shares in a re-` 


venue-paying mouzah. The executing Court without 
en ngthe application returned it for supplying 
the necessary extract from the Collectorate Register 
under section 238, Civil Procedure Code, 1882, and for 
a correct valuation within ten days., The application 
was re-filed on June 15, 1908, with an app ucanos ex- 
laining the delay : 
Held, that the application of December 5, 1907, was 
an effective step-in-aid of execution, and that the sp 
plication for execution was not 


Held, also, that an application by the deores-holder - 


to: the Collector for the necessary extracts, is a step- 
in-aid of execution. : 

Gopal Chander v. Gosain Das, 25 0. 564 and Jiwat 
Dube v. Kali Charan, 20 A. 478, relied on. 


- Appeal from the order of the Disbrict 


Pu 


Judge of Saran, dated March 19, 1909, revers-" 


ing that of the First Sub-Judge of that District 
dated August 17, 1908. 

Babus Mahendra Nath Roy and Abani Bhu- 
shan Roy, for the Appellants. ` 

Babu Akhoy Kumar Banerji, for the Re- 
spondent, — 
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J udgment.—tThis appeal arises on 
an order of the learned District Judge of 
Chupra, Saran, setting aside. an order of 
the. Subordinate Judge, first Court, on an ap- 
plication, under section 244, Civil Procedure 
Code.. 

“In the Court of first instance the judg- 
ment-debtor objected to the execution of a 
decree on the ground that the application 
for execution was out of time. The Subordi- 
nate Judge disallowed the objection, the: 
learned District Judge ‘has allowed it. 

The facts are briefly as follows: The decree 
was obtained on the 6th August 1902,.and 
the firat application for execution was struck 
off onthe 6th June 1905. A second applica- 
tion was made on the 5th December “1907, 
and was admittedly within time, although it 
appears not to have been precisely ascertain- 
ed when the application of 1905 was filed. 
The application was in proper form, under 
section 235, Civil Procedure Code, and the 
mode in. which the assistance of the Court 
was required was by attachment of a certain 
house and also by attachment of some shares 
in arevenne-paying mouza. The executing 
Court, without entertaining the application, 
returned it for supplying the necessary ex- 
tract from .the’ Collector’s Registers, under 
section 238, Oivil Procedure Code,‘and for a 
correct valuation, within 10 days. The appli-- 
cation was re-filed on the 15th June 1908, z.e., 
nine days beyond the period of limitation, if 
counted from Jane 1905, with an application 
explaining thedelay. The Subordinate Judge 
admitted the application and registered it. 
On notice being issued-under section 248 to the 

judgment-debtor, she came in, and objected 
that the application was barred, as the appli- 
cation was not re-filed within the time allowed, 

and was re-filed more than. three years after 
the last application. 

The Subordinate Judge, relying on the un- 
reported ‘case of Uma Oharan Powbtt v. Kali 
Krishna Chowdhurt (1), (Appeal from order 
No. 50 of 1905), held that in view of the ex- 
planation of the delay,.the Court must be 
taken to have extendédthe time; secondly, 
that tbe original application was in itself cap- 
able of execution so far as the house was con- 
cerned and .should have been registered on 
the 5th December 1907. The learned Judge, 
relying on the provisions of section 245, Oivil 


‘Procedure Code, holds that, however surprising 


(1) 10 C, W. N. al 


+ 
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(he might have ‘said inequitable) the logical 
result of the proposition may be, the Court is 


bound to proceed on an application for exe-.. 


-oution asa single unit. In this he has uncon- 
"_ sciously followed the decision of this Court 
in dopal Jah v. Janki Koer, (2), in which it 
was held, that once the Court has returned the 
application ‘for amendment of any kind, even. 
_ though the defects are not so serious as to 

“witiate the application, it cannot subsequently 
_take into consideration the nature ofthe de- 

fects, but is bound to hold the application- 
barred, even if it is admitted‘ and registered 
after correction, but beyond the period of 3 
years from the previous éxecution. In coming 
to this conclusion ‘they’ relied on the Full 
Bench decision in‘Asgar Ali v. Troilokya' Nath 
Ghose (3), where the facts were totally differ- 
~ ent, and they dissented from the previous 
minis: of this’ Court in) Mahomed v. 
Syud Abedoollah (4), which was .followed in 
Fuszloor Ruhman v. dal -Hassen (5), and from 
the Madras Court in Rama .v.- Varada ~ (6). 
That it was unnecessary to lay- down.. auch a 

wide general rule excluding all equitable con- 
- giderations which might- hereafter arise for. 
the decision of the case beforesthem ‘is..clear. 
In‘ that case the application did “not contain 
the necessary materials under section 239, 
and there does not appear’to. have been any 


- application capable of execution from’ the- 


start. That alone seems to -entirely . distin- 
_ guish it from the case mow before us, and: 

_that the wide-rule laid down went too far, is 
clear from .the fact that Ghose, J., one of the 
Judges who delivered a judgment in that case, 
was also a party to the unreported - : CASG; we 
. have already referred to, in 1905, where, it 
_ was held that where an WE La bad .been 
returned “to rectify a mistake, for which the 


ihi decree-holder was. not. responsible, and -, was 


` not re- filed within tbe period of limitation, the 
executing Court was right to’ look into thé 


`. merits.and hold that the application was-not 


barred. ` Notwithstanding that the same wide 
dictum was laid down by the. ANahabad Court 
in Kifayat Ali v.’ Ram Singh (7), it is clear 
from thé later roling of that. Court in Jswat 
Dube v.-Kalt Charan Ram (8), that the Allah; 


abad Court declined to-be bound.by any such 


' Were: the matter. res 


(8) 10 0, 541. 

(6) 16 M, 142.- 

(7). 7 A. 859. 
478. ni, end, 


hard | ‘and: fast Tule. 


2 G. 217. 
f ro. 681. 
4) 120. Le B. 279. 
(8) 20 A 
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Dien å, we should be jnclined to hold’ that, 
section 245, Civil Proeéduré Code; ‘being a 
mere rule of procedure cannot affect. the 
statute of limitations; and that on the decree ; 
holder showing that he had made an applica- 
tion in; accordance with law within time, he 
would get” a fresh start ander article. 179 (4). 
The application to attach the house 3 in this case 
“is an application made in accordance with law, 
and. we do not see why the, decree-holder 
should, be barred merely “because he neglected , : 
to comply with a formal rule of _ procedure. 
His application,was liable to dismissal within 
the period of limitatidn, and had it beew dis: ` 
missed, he would have had plenty of time. “to 
make a fresh one. We are supported i in this - 
view by theruling in Gopal Chunder Manna ý. . 
Gosain Daskalay (9), which was a reference to. 
a Full Bench, on. ‘another point, but Banerjee, i 
Je -Io the order of reference, ‘decided A similar l 
queshion, which wasnot referred, and on which ` 
Maclean, Q. J; who was one of the: ‘referring 


` Judges, reserved his. opinion. In delivering the 


judgment of the. Full Bench Maclean, C.J., ex- 
pressed his entire concurrence with the opinion 
of Banerjee, J., on the question whether an ap- 
plication of this nature can be considered” as . 
one according to law within the meaning: of 
article 179, Limitation. Acb. s 

-What ETA Ja. 8878 ig. this. s4 Now the 
-question -whether-an . application for éxecn- 
‘tion, or for taking. some step-in- aid of. execu- 
tion, is -one according to law ‘within - the 


‘meaning of article 179, clause 4), has. to be: 


determined ~ with. reference to. the cirenm- 

stances of each case, and while on the one 
‘hand, an application must be in spbstantial - 
compliance with the law, in'order that it may 
be regarded as one coming within, the megn- 
ing of clause 4, on the other hand, it is not - 
every informality, - that would vitiate an appli: 
cation and tike it‘out of that Glause,- Were it 
otherwise, bona fide applications for exécution 
would fail to save limitation, owing to trivial 
defects of form, a result which Ido not think 
‘the Legislature could have intended.” -He. 
cites as authorities the case of Bal Kishen y 
Bedmati Koer (10), and Rama v. Varada'(6), 
the case which goes farthest in disregarding 
defects of form: and which was expressly dis-- 


.sented from in Gopal. Sah v. Janki Koer- (2). 


‘He then proceeds to distinguish the Full Bench ` 
‘case in Asgar Ali v. Troilokya Noth Ghose @), 4 
(9) 25 0. 594 ; "2 O..WN. 558. 5 ; 
A) 200.308; C 


ood 


Me 
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FANINDRA NARAIN ROY | v. BADR-UD- DIN, 


and Gopal Sah vi Janki Koer(2) and finally cites, 


with approval Prinsep, J’sobservation in that 
case, that “one of the errors committed by the 


decrea: holder wasin mistaking the amount of. 


his decree, and’ the- Subordinate Judge has 
consequently limited - the execution to the 
smaller sum. If that had been the only 


defect, the decree would have been capable of ` 


being executed for the smaller sum” just as 
here the decree could be executed by attach- 
ment of the house. He concludes by holding 
that the decree could well have been executed 
so far as the application for delivery of the 
property was concerned in ‘spite of various 
formal defects in the application. Finally, the 
notice under section 248; Civil Procedure Code, 
; which, as in the case now before us, was issued 
after the three years had expired, was held to 
gave limitation and to make the defective ape 
plication- effective. We, therefore; find that 
there is ample anthority for holding that the 
aj plication of the 5th December 1907, was an 
effective step-in-aid of execution. 

And thereis another circumstance which 
has not been noticed by either of the lower 
Courts, and that is, that the decree-holder's 
application to the Collector for the necessary, 
extracts must have been made, in view of the 
- fact that his explanation was accepted and 
that his re-filing of the application was only 


9 days out of time, before the 6th June 1908, Rs 


or within the period of limitation. : This is 
itself a-step-in-aid of execution. -For all these 
reasons, we hcld that the application for exe- 
cution is not barred, and we accordingly set 
aside the order of the. learned District Judge 


and restore that of-the Subordinate Judge _ 


with’ costs which we assess at two oe morira 
as the hearing. fee i in this Court. 
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CALCUTTA HIGH COURT. 
_Szooxp Civin Appgat No. 717 or 1907, 
: February- 28, 1910.. 
Present: —-Mr. Justice Brett and 
-, Mr. Justice Sharf-ud-din. . 
FANINDRA NARAIN TARARE 
— A PPELLANT— |: 
"versus 
" Shetkh BAD, UD-DIN AND OTHERS: 


—DEFENDANTS—RESPONDRNTS. 
Contract Ast (IK of 1872), 8. 28 -—Transfer of Property 
Act (IV of 1882), 8. 54—Consideration unlarwful—Un- 
registered sale-deed—Regisiered id bond for con» 
sideration money, validity of; 


” 
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Pinintift eer certain properties belonging to 
defendant in an oxecution sale. Afterwards thero was 


` on agreement between the parties, which was embeodi- 


ed in an unregistered deed of sale, to the effect that 


. the plaintiff re-conveyod the properties to the defen- 


dant for Rs. 800. But as the defondant could not 
pay the money, he executed a mortgage bond in 
favour of the plaintiff for the amount. The Court 
below held that tho consideration of the bond was 
unlawful as it would defeat the provisions of section 
54 of the Transfer of Property Act whioh required 
the gale to be made by a registered document : 

Held, that the plaintiff sought to recover the con- 
sideration which was given for bis abstinence from 
enforcing his right, and that-there was nothing to 
indicate that the consideration was unlawful or that 
the bond was invald on that account. 

Hur Kishen Dass vy. Nibaran Chander, 6 C. W. N. 27, 
referred to. 


Appeal from the decree of the District 


Judge of Beerbhoom, dated January 28, 


1907, affirming that of the Sub-Judge of that 
Distriat, dated August 3, 1906. 

‘Babu Nalin Ranjan Ghatta es and Probodh 
Chandra Mozumdar, for the Appellant. 

| Mr..B. O. Seal, for the Respondents. 


d udg ment.—The only question, which 
was decided by the lower appellate Court 
and which-has been raised before us in this 
appeal, ‘is whether the mortgage-deed on 
which the plaintiff has brought his suit is or 


“ig not a yalid document which would entitle 


him.to sue to recover “the ‘debt covered by 
that document. : Both the lower Courts have 
held that the mortgage bond is an invalid 
document and is not enforcible, the reason 


-being that the consideration for the document 


was one which, under the provisions of sec- 
tion 23 of the Contract’ Act, must be regarded 
ag unlawful. 

‘It appears that the present plaintiff pura 
chased certain properties belonging to the 
ancestors of the defendants at a sale in execu- 
tion of’ a Civil Court decree. Afterwards, 
there was an arrangement between the plain- 
tiff and the predecessors in-interest of the 


- defendants by which the plaintiff relinquished 


his right, under his purchase, tothe properties 
on consideration of receiving from the 


‘predecessors-in-interest of the defendants 


sum of Rs. 800. That agreement 


the 


‘was embodied in á doed of sale, which 
‘purported to re-convey the properties pur- 


chased by the plaintiffs to ‘the predecessors- 
in-interest of the defendants. The purchasers 
appear not to have. had the three hundred 
rupees necessary to be paid to the plaintiff, 
and, thereupon, Sheikh Sadan, who ia said 


+ 
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HARA GOWRI SAHA V, DUKHI SAHA, 


to:-have been , the: managing member of’ the 
‘Mahomedan ‘family of which the ancestors of 
the defendants were. members, executed’ s 
-Iortgage-deed in favour of the plaintiff, hy- 
pothecating as securities for the payment of 
the debt of Rs. 300, the properties which had 
been. purchased at the execution sale; and, in 
1299, a.few years afterwards, a mortgage 
‘Sond in substitution for -the mortgage bond 
executed by Sadan was executed by five 
persons whose representatives the defendants 
are now said to be. The suit has been brought 
by the plaintiff to recover with interest the 
money due under the mortgage bond of 1299. 
‘The two mortgage bonds were: duly regis- 
tered, but the document, which purported to 
reconvi y to the predecessors- in-interest.of the 
defendants the properties purchased by the 


` plaintiff, was not a registered document. Both 


the lower Courts have held that, as the provi- 
sions of section 54 of the Transfer of Property 
Act require that a transfer of tangible im- 
movable property of the value of. Ra. 100 or 
“ipwards can be made only by a registered 
document, the sale was an invalid sale, and 
the mortgage bonds were executed for a con- 
sideration which was unlawful. Section 23 of 


` the ontract “Act provides that the congider- 


‘ation or object of an” agreement is lawful, 
‘unless, tnter alia it is of amoh a nature that. 


- if permitted, it -would defeat the provisions 


of any ldw. Apparently, the lower Courts have 
held that, in this case, the consideration . was 
unlawful because zit would defeat the: provi- 
sions of:section 54 of the Transfer of Property - 
‘Act. We do not think, having regard to the 
facts of the present case, that. this. view is 
correct. Section 2, clause (d), of the Contract 


: Act provides’ that when, at the desire of 


the promisor, the promisee or any other 
person hag done or abstained from doing, or 
does or abstains from doing, or promises to do 


-or to abstain from doing, something, such act 
or abstinence or promise is called a considera- ` 


tion for the promise, In the present case, 
whatever might have-been the form of the 


‘agreement between the plaintiff as the par- 
chaser at the auction sule and the predecessor- . 
-in-interest of the defendants, the agreement ` ` 


appears to have been, in DEARG, that the 
plaintiff would abstain from enforcing his 


o rightas purchaser under, the execution sale 


on consideration of the payment to bim by 
the-predecessor-in-interest of the defendants 


-of the sum of Rs. 300, We understand. that” 
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the' defendants, on the basis of that agreement, 
have since been in possession of the property 
for over twenty years, and that they are “not 
at present prepared to relinqaish the advan- 
tages which they have obtained under that 
arrangement. The plaintiff now ‘seeks to re- 
cover the consideration which was” given 
for his abstinence ‘from enforcing his right, 
which consideration Was secured by thé mort- 
gage bond. In our opinion, thereis nothing 
in the transaction to indicate that the con- 
sideration was unlawful or that the-mortgage 
bond was invalid on that account. This case 
is to a certain extent, similar to that of Hur 
Kishen Dass Berowgee Y. - Nibaran Chander 
Banerjee (1), in which a view similar ‘in 
principle to that which ` we.now take, was 
adopted by the learned Judge who decided it. 


In our opinion, therefore, the main ground: ' 


on which the lower-appellate Court has ‘dis- 


~ missed the -plaintiff’s suit cannot i bessus- — 
s tained.” The Court of ‘first. instance has; how- 


ever, arrived, at various- other conolisioris 
with reference to the mortgage bond on which 
it has determined that the bond -was ne. 
wise invalid. The lower appellate Court,. 

disposing of the appeal, has not dealt with’ os 
of those points. .We think that. the appeal. . 
shonld succeed and the case should go back’ to 
the lower appellate Court in order that, it 
may be disposed of after the decision of the 


~ questions between the parties raised in the 


Court of first instance in issues Noa. 2 and-3. 
We, therefore, decree the appeal. and direct 
that the case be sent back to the lower 
appellate Court in order that it-may be dealt ` 
with in accordance with the directions given | 
in this indgment. Costs will abide the result. 


= Appeal aoned: 
60W. N2. O, | 


- -~ 





: CALCUTTA HIGH COURT. 
REGULAR CIVIL -APPEAL No, 399 o¥-1907, - 
March 2, 1910. ' 
Present:— Mr. Jans Brett and’ 
| Mr. Justice Bharf-ud-din. — 
HARA GOWRI SAHA anporHERs— . 


PLAstTiyrys—A PPELLANTS 
versus 
DUKHI SAHA AND OTHERS—— DEFENDANTS —— 
RESPONDENTS. - 


` Declaratory decree—Surt, for partition—Prayer that . 
Aak solenamah and decree may be declared Wi : 


4 


` 
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MAKUND SARUP V, RIOHARD ROSS SKINNER. 


valid—-Oonsequential , a ae Fesa, : Act ( YI 3 
< 1870), ‘Sch.- IT ‘art. „I7 “ol el. Gi) and el. (vd, 8 

el. Go) (e). 

C Where-a P to: hawa: -an amaan 
parried- out under. the terms of a- previous: decree, re- 
versed and to bring into hotohpot, for -the purpose of 
making a partition, the properties which since ‘that 
arrangement had ‘been in the exclusive posses- 
sion of one or other of the ‘defendants, .and: also 
to" have: certain , additional - “properties brought into 


Weld that’ the plaintiff asked that “the decree might 
Ko“ declared ` invalid and that as a` consequence ‘al 
that declaration the properties might be-restored to 
their-original-state ‘as joint property and then brought 
under partition; that. the suit, therefore, was for,a 
declaratory decree and for consequential relief ; and , 
that an ad valorem Oourt-Tee was payable on the plaint 
under'section 7, clause iv (c), 
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hold that this portion ‘of the” prayer in the 
suit does.not constitute consequential ‘relief. 
The plaintiffs asked that the solenamah and 
the decree might’ be declared invalid, and that 
nga consequence of that declaration the pro- 
perties,-which under that ‘arrangement had 
, been taken out of their possession, might be 
restored to their original state as joint pro- 
perty, and then brought under partition. ‘In 
these circumstances, we think that the view 
which the lower Court has taken is correct, 
and that the ad valorem Court-fee payable 
‘under section 7, clause (tv), (e). of the Court 
‘Fees Act should have been paid as ordered 
- by- that Court. We, ‘therefore, confirm 


: Appeal fromthe decree of the 'Sub-Judge .the.jadgment and decree of the lower 


‘of Deoghar; dated -June 10, 1906. A l 
Babu Jagat anik Basak; for a Appel- 

lant.:-. 

Babu Dhirendra Lal Kastgir, for the Bes 

‘spondents, > s ETE 

-v Judg ment.—The only question raised 

in: this- appeal i is whether the lower Court was 

‘right i in-the view which-.it “took that conse- 


. -quential rélief.was sought: in the: plaint as 


filed ‘by the plaintiffs.° The lower Court has 
stated,’ and we think quite. correctly. that, if 
' w declaratory ‘decree only was: sought, the 
Court-fee payable on the plaint would ‘have 
. been: ten-rupees only. as'laid down in the case 
-of Zinnatunessa ‘Khatun v. Girindra Nath 
Mukherjee (1), because: the suit. would “then , 
fall-within Schedule IT, article '17, clause 
` afii), of the Court Fees ‘Act, ‘also, if partition 
“only had been sought, then also a- Court-fee 
(of ten rupees only-would have been sufficient 
‘on the authority ofthe case of Bidhata Roy v. 
Ram. Uharitra Roy (2), as the suit -woald be 
‘governed. by. Schedule. II, article 17, clause 
(vt), of the Court Fees Act. ‘Inthe present case, 
the relief which is sought for in-the plaint 
does not appear to us to be merely a declara- 
tion and a partition, but as stated in” prayer 
Cb) attached to the plaint, to have the ar- 
rangement which was carried ont‘ under the - 
terms of the decree of the, “15th November: 
1904, reversed and-to bring into hotehpot for’ 
the purpose of, making a-partition, the pro- 
pertios which, since that arrangement had - 
'been'in the exclusive possession of one or 
other of the defendants. It was also sought. . 
„to have certain- additional properties brought - 
into partition. ` It seems to us. impossible to 
“(Cy 800. 7887 `> : 
(2) 180. W. NL -87 ; 346 is T E8; 60. B „J. 651, 
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Court and dismiss the appeal with costs. 
- Appeal dismissed, 





` ALLAHABAD HIGH COURT. 
Misonttawgovs ‘Privy Cooncit Arrear No. 28 
or 1909, 
February 19, 1910. 
| Present: Sir John Stanley, Kr., Chief 
' Sustice.. and Mr. Justice Baier 
` MAKUND ‘SARUP—Derenpint— 
an _APPRLLANT—APPLIOANT 
, Versus 
“RICHARD ROSS SKINNER—Poaixtire 


—Rasroxpent—Opposite Party. ; 
' Civil Procedure Gode (Act V of 1908), ss. 109,110 — 
‘Privy Council Appeal —Leave to appeal—Subject-mnatter 
_ not exceeding Ra. 10,000—Certificate granted tn connsrct- 
“ed cases—Same question invelved—Fit case for appeal to 
His Majesty in Council. 
_ Applications were made in several connected 


m 
’ 


rf 


“appeals for leave to appeal to His Majesty in Council. 


Some of them satisfied the requirements of section 110 
of Act V of 1908, and the certificates were grantad. 
One of them, however, did not satisfy the requirements 
of the section but nee the same question as did 
the others : 
, Held, that, in view 7 of the fact ihat the same question 
Was “invol ved in all the appeals, the certificate should 
be granted even in the appeal which did not satisfy 
the requirements of section 110 of Act V of 1908. 

Application for leave 'to appeal to ‘His 
“Majesty i in Connell 1 in First Appeal No, 227 
of 1907. 

~- Mr. Harthans Sahat, ‘for the Applicant. 

Mr. J. ON. Chowdhury, for the Opposite 
Party. n 
Judgment.—tThis is an application 
for leave to appeal to His Majesty in Council. 
The amount or value of the subject-matter 
of the suit and of the -proposed appeal does 


~- 
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_ Ja re DEBI PRABHAD vV. SHAMA CHARAN, 
not amount to Rs.. 10,000, bub the sama ques- 
tion is ihvolvad in it as.is involved in several 
appeals in which certificates have been grant- 
ed to the effect that- the same complied with 
the requirements of section 110 of the Code 
af.Civil Procedure. We think in view of the 
-fact that the same question is involved in 
this appedl as in those appeals that- the case 
‘is a .fit one for. appeal. to His Majesty i in 
Conner and we.so certify:- 
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ALLAHABAD HIGH COURT: 
~ MISCELLANEOUS CIL REFERENCE No. DRR 
- 2. +. or 1908, 
‘January 29, 1910. i 
Preeti mir John Stanley, Kr., Chief 
Justice, and Mr. Justice Baneri: 
Tn re DEBI PRASHAD—APPLIOANT | 
eee os .  " persig’ “ > 
SHAMA CHARAN-Opposire Parry. ` 
oisi Procedure Code (Act XIV of 1882), s 617— 
Decree not final—No rejerence lies—Court’s power to 
reler. 

‘Court is hot competent to make. 8 féference 
to.the High Court under section. G17 of Act -X1V of 
1882, in a case in which the decree of the Court would 
not be final. 

Reference made under section 617 of. the 


Cc 


frie , t 


' Code of Civil Procedure, 1882, by the Munsif 


of Allahabad. 

Mr. B. E. O'Conor (with him Mr, Harhilton), 
for the Applicant. - 

~ Judgment.—this is a reference by 
the learned Mansif of Allahabad, purporting 
to be made under section 617 of the ‘old Code 
of Civil Procedure. The question submitted 
is, whether the salary ofa public officer on 
leave i is attachable, and whether the nature 
of his leave and the fact of his drawing half 
pay can affect the attachment of his salary. 
It appears-to us’that it was not competent 
for the learned Munsif to refer. this question 
to this Court and for this reason. The 


-decree which was in the course, of execution 


was nob a final decree bub was appealable. 


- Section 617 provides that if before or: on the“ 


hearing of a suit, or-an appeal in which the 
decree is- final, or if i in the execution of any 
such decree (t.¢., any decree which is final), 

any question. of law or usage” ‘having the force 
of law *. -- * arises, on which the 
Court trying o suit. or appeal, or executing s 
the decree, entertain nah, doubt, the 
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| . ALLAHABAD HIGH COURT,. | 


1910 
MOHAR HINGH.V, HET SINGH, “>” 


Court may * + eee ae ete 
refer the’ matter to the” High ` Court: foi 
Inasmuch,.as the. -decree. under 
execution in this case was appéalable, and Was 
therefore, not a final decree, the sestion clearly . 
has no application. The learned -Munbit must 
himself determine the ‘question , which hag. 
arisen, and only after itd-determination ĉan 
this Court entertain the question, We declitie, 
therefore, to pass aby. orders dn ene ee 
Let the record be returned. 
a dismissed. 





First Crvin Appran No.'255 ov. 1908. - 
- ` .Bebraary -7, 1910. 

Present :—Mr. Justice Richards ‘and - 
= Ma, Jnstice Tudball: : =..." ¢ 
MOHAR SINGH-anb oruens—DryEnpants. 

Se APPELLANTS idee aé 

> versus ee ere 4 

HET SINGH =P rarere-—R estownune. 

` Religious Endocments—Hindts ea aed 
for idol not in existetice—Valid—Trust. k 

“A bequest made bya Hindu of his property’ tò 
trustee forthe purpose of completing thé - building of 
a temple and the - subsequent installation. “and maia 


‘tenance of an idol is valid, . 


-Bhupati Nath Smrititirtha. v. Ram Ial Mitr, 8, 
Ind. Cas. 642; 10 0. L. J:865; 140. W. 'N: 18, followed} ` 
Gaiendra Mohan Tagore ¥:' Jottendro Mohan Tagore, 
141. A. 887; 22 W. R. 377; 14 B. L. R. 60, bot ‘applied’ 


First appeal from the-decision of: the Ad» < x 
ditional Subordinate J adge of Aligarh, datedy. =f, 
set 4? 


the 30th of June, 1908. A 
Mr. Girdhari Lal Agareala, for the, Appel- 
lant. 


Mr. Mohan Lal- Sanita. for tho Respond: - ' 


ent. i 

Judgment. —the facts sit of ad: 
this appeal arises , are very simple. One: 
Umrao Singh made a Will. to the: following. . 
effect :—‘DIhave atiained the age of 60 years,. 
but I am childless. I am in a sound state;of 
body. and mind. The temple which, -I am- 
building is only half built. 
tion to instal an idol of Sri Radha. ‘Kishanji- 
in ib.. I have’ despaired of. my life and hence- 
I will, that.the semindary „property in: patti. 
Kamal, holding No. 5, Mauza Kukurgawan, 


‘pergana Sadabad, be devoted to the comple-, 


tion of the: temple and to rag bhog and other 
expenses. Musammat- Sobha Kunwar and: 
Gian Kunwar, my. wives, ‘and: Mohar Singh. 


~ 


Tt is my inten-,_ 


+ 
hd 


zi 


. Ë 


t 


“ 


and Girwar Singh mad i BE Jbesaght: upr fo. 
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from infancy shall’ ba tha Superintendents. 
And the remainder of thy property which is 
in Mousa Kukurgawan, Garhi Avram, pargana 
Sadabad,: district Mathra, and . Chandpur 
hamlet of Gopi, pargana Akrabad, district Alis 
- garh, shall after the:death’ of the Musammats 
be applied in defraying the rag bhog and 
other expenses of ‘Sri Thaturji Maharaj.. 
Mohar Singh and Girwar Singh -shall be thé 
Supérintendents of this. “temple- and. they, 
shall Be at hberty either to dé the manage- 
ment themselves, -or get it done by others. The 
entire property ‘shall standin the name of Sri 
Thakur Radha Kishanji Maharaj, and the 
Superintendents shall have no' power to sell 
or mortgage it. Mohar Singh shall realize 
the oustanding: debts dug to me, and there- 
from pay my creditors. The balancé he ‘shall 
spend on the.temple.: If the above mention- 
ed. persons do anything against the temple, 
one, two or all of them shall be remoyed from 
their office. Bohra Sri -Ram, resident of 
Jaunpur, Thakur Anand ;Singh, resident 
of Bhaknlara. and Lala Radha. Rawan, . re- 
sident of Kasba Adm, shall have powereither - 
nunanimoisly or by majority of.votes, to re- 
‘place thie said Superintendents by others. Ag 
regards my three- houses, the onè in which 
“the Musaminats live shell continue to be oc- 
cupied by them ‘till their, death, when it shall, 
devolyve_upon Mohar Singh and Girwar Singh. 
The second house ‘whose entrance’ is “towards 
the west shall be occipied’ by Mobat Singh 
do”... The appellants appliedfor probate of 
this. Will. This application was’ opposed. 
by the widows of the testator as also by, 
Hat-.Singb, tespondent, who is a half.’ 
brother of ‘Umrao. ` Probate, however, WAS, 
granted. ; 

- Besides, in’ ‘the present case theré has been 
‘a finding it favour of the Will. The-only.: 
' question which how. arises is , whether or not 
the-bequest of the testator..of his; property 
to the trastee-for thé purpose of completing 
the building of the temple andthe subsequent 
installation ‘and maintenance -f the idol, is 
valid. The only-argument against its validity 
is based: on. the ground that at the time of 


thé Will and the testator's ‘death -the ‘idol. 
war not in existence, and‘! that, therefore,- 
thé gift to -a non-existent. person was 


xoid under the Hindu Law, The doctrine 


that such a gift was void, for sometime. 


found favourin thé Caloutta High Court, ex- 
tending as it did the decision oftheir J Lord- 


AN 
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ships :of the Privy Qoutcll--in -Ganendra 
Mohan Tagore v. Jotendro Mohan ifagore (1), 
to gifts’to unconsecrated idols. The ques- 
tion recently came before the Calcutta High 
Court in the case of Bhapati Nath Smrttitirthn 
: v. Ram Lal Moitra (2). In principle the Will 
in that case is identical with the Will in 
the present case. The question as to the 
validity of ‘the gift was referred to a 
Full Bench consisting ‘of Jenkins, C. J., and 
Stevens, Mookerji; Coxe‘ and Chatterji, Jd. 
The Court were unanimous in holding that 
the principle laid down in nendra Mohan 
Tagore y. Jotendro Mohan Tagore (|) did not 
apply to gifts like the present and that 
the bequest was a valid -gift. 

We agree with the decision of the Calcutta 
Fall Béach and we think it unnecessary, hav- 
ing régard to the lengthy judgment delivered 
by the Calcutta Judges, to merely repeat 
their reasons: 7 
` Thè result ig, that we dh the appeal, seb 
aside the decree of the Court below, arid’ 
dismiss the ‘plaintiffs ‘claim. We direct each. 
party to abide his own costs i in all Courts. - 


i Appeal allowed. 
i par mi 22 W. R. 377, 145, L. R. 60. 
14°C, W. N. 18;~8 Ind. Cag, 643; 10 O. L. J. 
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-ALLAHABAD ‘HIGH COURT. *- 
Demp PATENT Appeat No. 79 of 1909. 
: > February 19, 1910. 
: Pinal —Sir John Stanley, Kr., 
“ Ghief Justice, and Mr. Justice Banerji. 
oe SINGH—Puatntier— 
APPELLANT - 
cersus 


KAMTA PE RSHADANDOTHERS- -D EFENDANTS 


— RESPONDENTS. 

-- Iamitation—Alienation by guardian—Suit to set aside 
alan ion and recover possession by the minor after 
attaining majority—Limitation Act (XV of-1877), 
Sch. II, arte. 91, 141—Seope of articles—Decrez, form of 
Portion of consideration: for the bencfit of the minor. 

A euit by a plaintiff to recover immovable pro- 
perty alienated by his mother, Ag his gaardian during 
his minority, without authority to do so and for 

a declaration that thé alienatiqn is void and can- 
nae affect his interests, is governed by article 141, 
Rochedale II, of the Limitation Act of 1877 and 
not by ' artiolo 91., Such a’snit is iu reality a 
anit .for the recovery of immovable property, 
and the prayer for.’ declaration ‘that the sale 
does not affect the plaintiff's rights is only ancil- 

to ‘the substantive ‘claim for posseasion., 
Article 91 applies to ‘a suit, to set aside.a document. 
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‘executed by theplaintiff himself or by a person under 
whom :the plaintiff claims.. .When .8 person: -ge0ks 
to recover property against an instrument executed 
‘by himself or one under whoni'he claims, he must first 
obtain the cancellation of the instrument and the 
three-years’ rule. onasted by arti¢le 91 applies to any 
guit brought by such person. But where an_ instrus 
ment of alienation is executed, by a person who is not 
the full'dwner of the property but has only condition- 
alauthority to dispose of: the ‘property, article 91 
‘would not apply., + 
-Enni v. Kuncht Amma, 14-M. 26 ; ; Abdul Rahman v 


Sikh Dayal Singh, 28.A. 30; A-W.N. (1908) 176 ; 2- 


à. L. J. 507 ; Jhamman Kunwar v. Tilok, 25 A. 433, ; 
Ram Dei Kunwar v, Abu: Jafar, 27 "A. 404; A. W. N. 
(1905) 68, followed. .. = a 
Where, in 6 suit by a minor for the recovery of im- 
movable ‘property, sold by his guardian, a portion of 
the sale consideration i 18 ana to be for the benefit of 
the minor, the minor is in equity liable'to make.good 
to the purchasers the portion of the consideration by 
which he benefited and he would be. entitled to recover 
the property only on condition of hig paying to the 
purchasers that portion of ' the- consideration. The 
proper decree to passin: such cases ‘is one- for 
possession’ of the. whole ,property . alienated on 
condition -of the payment, of: the portion of :the 
consideration found for ithe benefit, of the minor, 
‘dnd nót a‘decree for “recovery .0f,s part- “of 
the property proper enst: to hd consideration dis- 
allowed. . , 
| iN Dei Kunwar v. Abu Jaffar, ay A. 494 ; A. W. 
N.. (1905) 68, relied upon. : 


- Appeal. under. section -10. of the: Letters 
Patent against the’ decision of Mr.. Justice 
Richards, . dated the 96th May 1909, in S. A. 
No. 830 of 1908.. 

4 “Mr. Ghulam. Mujtaba, ffor-the Appellant. ` 

. Mr. Gulsari. Lal, for. the Respondent... 


J udgment.—The suit out of which 
this. appeal ‚has arisen was brought by the 


plaintiff-appellant, to recover :certain’ pro- 


perty sold by hismother'Musammat. Bhawani, 
during hia minority on-the 7th of July 1896. 
The plaintiff attained .majority on the first 
-of July-1901 and-instituted the: ‘suit, on the 
14th, of August 1907. , His allegation was 
that his mother had no “authority to sell the 
property and ‘that there was no necessity for 
the sale. He asked for a declaration that 
the sale was void and could’ not, affect, his 
interests, and, as stated above; he ‘sought to 
recover possession of the- property comprised 
in. the sale. „The Court òf first- Instance 
decreed the claim in: part, , The lower ap- 
pellate Court’ held that ‘the sale- by ` the 
mother was for the benefit of the- -minor -to 
the: extent of Rs., 285, that .is to Bay, that 
there: was necessity for raising that sam .for 
the: benefit of the minor and- to.save his other 
property; anid that'to- that. ‘extent the minor 


INDIAN OASES, 


-was liable. 


" ‘possession. 


DEIO | 


w 


orol = t =! 5 et 


It made a décree for possession 
subject to the’ condition ‘that the-plaintiff: 
should make good” to --the : defendants. 
Rs. 285, otherwise: the suit would: stand: 
dismissed. From this judgment two appeals: 
were preferred and were -disposed ; of: hyse 
learned Judge of this Court. | He held that. 
the claim .was barred by limitation, notvhav-: 
ing .been brought within three’ years’ “from 
the date..on - which. .the plaintiff attained. 
majority, and he applied toit the provisions’ 
of articlé'91:of Schedule ‘II of -the Indian 


. Limitation Act, No. XV.of 1877, and dismissed 


the suit in its entirety. ` From the judgment. 
of 'the. learned Judge of ‘this Court : this Ap- 
peal and the.connected ‘Appeal No:.83 of 1909 - 
have been preferred. It‘is contended. that . 
article 91-of Schedule ‘IT of -the ‘Limitation 
Act of 1877, does not: apply’.to.a case like 
this. In‘our judgment this‘contention is: well: 
founded. ' .The suit of the plaintiff is not One 
to: ‘set aside a document executed by’ himself, 
but-.to -recover ‘immovable’ prapory balong: 
ing. to him, which, according to him; had been 
aliénated:sby “his - guardian.' without: valid: 
authority:to do so.. ‘Sach a suit is-in reality 
süit for ‘the recovery’ of»immovable: pro- 
perty, “and the prayer.for a .declaration :that 
the sale ‘does not- affect: the. plaintiff's - rights 
is only a a to the substantive clfim for 
' “Ag -was ~ pointed- out byi- the 
Madras High-Courtin Enni v..Kunchi-Amma | 
(1), “when a person seeks to recover property 
against an instrument: executed by: himself;tor 
one, under whom. he~- claims, he musti first 
obtain the cancellationof the instrument, and 
the three.years’: rule enacted ‘by article: 91 
applies to‘any suit brought by. such person’: 
But; “where an instrument: of alienation is - 
executed by a person . who is not.:the: full 
owner of the property, but has only.condition- 
al authority to dispose of -it;. that article 
would not 'apply’’.::*The learned - Judges 
proceed to observe“ such are the.cases ofa 
guardian'-for minor; the manager-of a-Hindu 
family, or the sonless widow in va divided 
Hindu family”. :In these cases; as.was argued 
by the:appellant’s: Vakil, “it is not: onlysnot 
necessary; «but it is- not possible,.to:have ‘the 
instrument. of alienation: cancelled- and de- 
livered: up, becausé,; -as between the ‘parties 
to it, it may - be a perfectly-valid instriment:: 
‘All that i is needéd isa declaration - that the 
plaintiff's interest'is not affected -by+ the in- 
(I) 14M, 26, T e 
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atrament, and'that-declaration is nteroly an- 
cillary to "the relief, which may‘ be’ granted. by 
delivery of possession.”” A similar view was 
held by, this Court in several case3, of which 
wo may refer to the case of Abdul Rahman v.. 
Sukhdayal Singh (2). The same- principle 
was laid down in Jhammain Kunwar v. ` Tilokt 
(3), andalso in Ram Det Kunwar v. Abu Jafar 
(4). We sre -accordingly unable “to agree 
withthe learned Jadge’s view that article 


9l-.applies to.a case like this, and that. the- 


suit should have:been brought within three 
years. of the date on) which, the plaintiff 
attained majority. ` The article applicable to 
such a suit is, in our judgment, article “141. 
It was contended bythe: learned Vakil. for 
the: respondents that as.the lower “appellate 
Court in its judgment held that the’ sale 
made by the. plaintiff's guardian was for 
necessity, a decree for possession of the pro- 
porty ought. not to have been. made. It is 
true.. that ‘in. its. finding ‘on “issue No. 
b the’. lower: appellate Court said ` that 
Musammat ‘Bhawani: as. de. facto, „guardian 
was competent to-execute the sale-deed of 7th 
July 1896, in. favour of the defendants, . and 
that it was. erecnted for the plaintiff's benefit, 
. but this- finding must be. read with the 
‘finding on the .4th issue, which, is-.to- the 
effect. that-a portion ofthe consideratior for 
the sale namely, Ra. 285, was for the benefit 
.of..the plaintiff: .. The 5 WAN Additional 
Judge accordingly made a decree for possession, 
‘subject to the .condition: that the plaintiff 
should. pay to the defendants: the -aforesaid 
-sum of Rs. 285 within-a time fixed. :- We 
think that the lower appellate Gourt was 
right-in-making a decree in the terms referr- 
ed to above.. The guardian of the plaintiff 
had no authority to sell his property except 
for-his benéfit, and if the plaintiff benefited 


only in ‘respect of a part of the sale con-. | 


sideration he. is in ‘equity ‘liable to make 
good’ to the-purchasers-the portion of the 


consideration by: which he benefited, and he © 


would .be entitled to recover the :property 
only. on -condition of his paying to the pur- 
chasers that. portion :0f the’, consideration: 
The learned Vakil for the respondents asks 
us to, affirm the decree ofthe first Court: which 
granted to the plaintiff a decree fora portion 


‘only of the property. : Woe- find `no justification 
| 8 28 A. 30 ; A.W. N, (1905); 176; PAL, -J. 507.. 
i 435." 


3) “25 AL 
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for the course adopted by that Court. The 
principle. hitherto applied by the’ Courts in 
respect of sach transaction, is to make a 
decree for the property ‘transferred by the 
guardian, but to attach to the decree the con- 
dition that the plaintif should pay to the 
transferee so much of the consideration as 


-Was for his benefit, or for which there was a 


jnstifying necessity. We may refer to 
Gobind Singh v. Baldeo Singh (5), in which 
the widow of’ a separated Hindu, had sold 
property ‘belonging to the'estate of her de- 
ceased husband, and the sale as to a portion 
of the’ consideration was justified by ‘legal 
necessity, ‘and asto the remainder of the 
consideration not~-so justified, it was held, 

that it was competent to the next-rever- 
sionér’ to sue for and obtain a decree for the 
property on payment of such portion of the 
consideration as represented moneys borrowed 
by the widow for legal nevessity. The -prin- 
ciple laid down in that. case applies to a 
sale by a guardian where a part only of the 
consideration was such as was binding upon 
the minor. The same view was held in the 
case of Ram Det Kunwar v. Abu. Jabar (4). 
For these reasons we are of opinion that the 
decree of the lower appellate Conrt-was right. 


“We accordingly allow the appeal, set aside 


the decree of this Court and restore that of 
the lower appellate Court with costs. “We 
extend- the time for -payment of -Rs. 285 
mentioned above for a period of two months 
from: this date. is 


6 Ks n a Appeal allowed. 


Vn. 
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(s. 0.1 P. W. R. 1910.) 
PUNJAB CHIEF COURT. 

` Szconp Crvi Arrear No. 1180 or 1908. 

July 30, 1909. 
Present:—Mr. Justice Robertson and 
‘Mr. Justice Shah’ Din. 
.SAHIB DAYAL AND ANOTHER-—PLAINTIFFS 
—-APPELLANTS ` 
versus 
ACHHRU AND OTHERS— DEFENDANTS — 


’ RESPONDENTS. 

Ris isn eae by sonless proprietor 
—Sutt by reversionera for possession —Uncertainty of 
widow's death—Competency of Court to piss declaratory 
decree and declare the amount of valid charge~~Specitic 


f Relief Act (I of 1877), 8. 42, 


-Where the reversionera‘'of a deceased - childless 
‘proprietor sue for- possession of his-property “in the 


a 


TULSI RAM 0. SHIAM SUNDER. 
hands of alierfées oh the ground-that the alienation 
‘ does not affect their rights, and it canndt.be shown 
whether his widow ' ig dead or living, . the Court is 
‘justified “in passing, a decree declaring what is the 
valid ‘charge against the: property or. payment of 
which they can get its possession after her death. , 
+, Farther appeal from thé order of the De 
sional Judge, Jullandaor Division,” dated the 
lat’ August;-1908, reversing that. of ‘Lala 


Prabhu Dyal; Munsif, ist olass, Taalin a 


‘dated the 9th Marth, 19028.. 
‘Facts.—That Plaintiffs. ag. reversioners 
st the deceased alienor, a childless proprie- 
tor, #ned for possession of certain land mort- 
gaged by him to “defendants, alleging want 
wot éonsideration and necessity.- The defen- 
‘dants pleaded thatthe whole charge a pah 
in dispate, Rs: 2,707 was: for necessity. : 
sppearéd during thé pendency of the case He 
‘the: deceased had.’mafried a girl, who had 
-left-the village: during - the life-time of her 
‘husbandiand that it could not be said whether 
‘she Was dead or-living. The lst Court, there- 
-foré, dismissed ‘the suit for ‘possession; :but 
give-adecree' declaring -a specified DOL On 
‘only of the motgage debt to:be valid. : 
:" On ‘defendant's appeal thé ‘lower - cupellate 
‘Our dismissed .the suit. on. the following 
grounds :— eo bed a 
“The declaratory decree pissed by the lower 
Court | is illegal. Under ‘sdotion 42, Specific 
Relief-Act,a declaration cannot ba granted 
where éonsequential relief is capable of being 
sought: ‘In this case it was open to plaintiffs 
- to seek the consequential reliefs. : ‘The ‘first is 
posséssion by challenging the mortgages. „In 
- this they have failed.. The second is’ posses- 
sion by redemption. This they have not tried. 
Jf they sue for redemption, it will then be. the 
` business of the‘ cone to determine the amount 
payable.” - 4 
- Lale Ë. alnk Ohand, for the Appellante. 
u Pandit Sheo Narain, for the Respondent. 
Judgmernt.—It is quite clear that 
the judgment of the iearned Divisional Jndge 
cannot stand, and is based on a misconception, 
The: first Gontt found (hat a gaji for ‘posses- 
sion ‘Gould not lie: because the life-estate of the 
widow of. Bhola: “who is not shown to be dead 
intervened, ‘consequently, clearly only a:'de- 
claratory dearc: could-be given. But even 
were this not so, the suit is not one for 
rédeimption of. mortgage, but that the aliena- 
‘tidn shall not .affect the plaintiffs’ rights, 
‘and under. the customary law, i in such a suit, it 
is always ‘open: to the Courts to fix the.amount 
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‘Advocate. for the respondents. 
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which shall bea lien. on the lend, a which, 
must be ‘paid as a condition precedent to pos-, 
session. This is fully admitted by. thè learned | 
We set “aside. 
the: Judgment and decree of, the léarned 
Divisional Judge; -and return the appeal under 
Order. XLI, Rule 28, for decision onthe mérits 
Costs to-be costs. i in the cause. , |, 
< Stamp, on sanes to be refunded. 

f Appeal: allowed." 
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i Finst Civin APPEAL FROM ORDER No. Ari OF 1909. 


‘February 21, 1910. 
pen “Sir George, Knox, Ke, A and ; 
gor Mr. . Justice Karamat “Husain. 
TULSI RAM AND OTHERS — PLAINTIvES | 


wy cio. a — APPELLANTS - os - 
* fi 4 k tan NS F 


t ga f wersus ` 
SHIAM SUN, DER AND “OTHERS DEFENDANTS ` 


; , —REŞPONDENTS. |. 

"Ciel Prai Oodé (Act XIV of 1883), 8. 4E Tans- 
fer of case—H igh Couit’s “power—dJurisdiction—District 
Judge tetermining question: of: jurisdiction after High 
Court had disposed of application for tranafer— Return 
0 ' plant for presentation to; [ik per Court. e. 

“Under-section 24 of the Code of Civil Procedure, 
1982, å High Oourt is not: "empowered! i to order. thdt 
Á suit instituted within its jarisdiction should ‘proceed 
in the jurisdiction of another. High Court. -Tula Ram 


- v. Harjivan Dass, b A. 60, followed. 


On an application for transfer under Section’ 24 of 
Act XIV of 1882, the High ‘Court ‘ orderéd. that’ the 
ease should’ proceed in‘a.certain Court within its juris- 
diction’: -The , suit was . accordingly, ae and 
deoided: by. that Court. : i 

On appeal, the Distridt J nage: held; that’ the’s cause of 
action did not arise within‘the jurisdiction’ of the ‘first 
Court and returned the plaint for presentation to the 
proper Court: Held, thatthe order. of ,the District 


Judge, was. right. . 

` First appeal from the order of the District 
Judge of Bareilly, dated the 3lst of March, 
1909. 

Mr. W. Wallach (with him the Tonbe Mr. 
Sundarlal, Dr. Satish Ohander Banerjee, Mr. 
Gokul Parshad and Mr. Girdhari “ Lal Agar 
wala), for the Appellants. : 

Mr. Abdul Raoof (with him the: Hon’ble - 
Mr. M. M.` Malviya), for the Respondents. 

Judgment.-—-tin this suit, thep aintiffs - 
prayed for the relief that the defendants 
may. be ordered to "render an’ aceouht of 


“the -purchases - and: sales and the, méneys 


sent by. the plaintiffs, as well as of the profit 
and loss ‘in-the business. The plaintiffs des- 
eribed themselves ae -having ` & _comtnission 


= 
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agency: at a shop i in the Bazar of the city’ of 
Bareilly. The, defendants ‘ara- described “aa 
having a shop at Botibay. “Aw ‘application 
wag made under section: 24 of Act’ KIV of 
1882, for transfer'of the suit which the plain- 
tiffs had instituted in the Court at Bareilly, 
to Bombay. This Court decided undér-séc- 
tion 24 that the ‘suit ‘should’ proceed in the 
Court at Bareilly. The Subordinate Judge 
accordingly heard the ease and decreed. a 
part of the claim. The defendants then 
went in appeal to the Court of’ the -District . 
Judge at Bareilly, and that Oourt found as- a 
fact that the.cause of action arose in Bombay, 
‘then he Bays, the “ ‘respondents have failed. to 
show that their ‘cause ‘of ction arose at 
‘Bareilly: It’ appéars tome that- it arose, if , 
any where, i in. “Bombay. -In ‘the failure of the 
appellants to despatch proper accounts by post 
to the respondent’ s‘address.”” He accordingly 
‘very rightly set aside the decree and returned 
the plaint for presentation to the proper: ‘Court, 
In appeal here, it is contended’ that the lower ` 
appellate Court was wrong in’ returning the 
plaint “for. presentation- to- the Court“: cat 
Bombay? It kas already been held ` by this 
Court in Tularam v. Harjivan Dass (1); that 
section 24 of the Civil Procéiliré-Code.of 1882, 
does not ‘empower the High’, Gourt.,. ‘to, order 
that a suit instituted within its own jurisdic- 
tion should proceed 1 in 'a'Oourt ‘in’ the - juris- 
diction: of ‘another.High Court. . “W's ave not. 
prepared to différ from what was there. laid 
down. We-are, moreover, of opinion thatthe 
‘District Judge rightly held that the’plaintiffs 
have failed to prove. that their cause of action’ 
arose in Bareilly.: The result is that this 
vee is CeEurce with" costs. 
l , Appa? dismissed, 
“ (9.5 A, 66. A eS Ae ee 
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| "PUNJAB ‘CHIEF COURT. “ 
‘Crvm Rivision No.. 2032. oF 1908." 

Z. U Jane.19, 1909. pe 
wot. Brasent.s—Mr-: Justices Shah Din. 
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 GAMUN—DüresvoaNT- RESPONDENT. 
Alienation — —Qustom—Abandonment “ of claim ‘to. 
ancestral property i in litigation. —Compromise hona. fide- 
—Incompetency of -heirs to” object. ~ ka 
- ‘In case of a dispute relating- to ancestral’. immoy- 
able property, if a litigant abandons his olaim’ thereto 
By | & compromise, Which i is, nat the resulé a & collusion 
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_ treated as an alienation. 
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pt 


bäti ig a into in the ‘aay fide balief that it is-a 
reasonable arrangement for the protection of his 
interest, the compromise cannot be treated as an 


‘alienation such as would give his heirs fhe customary 
-right of contesting -ita wal for want of necessity 
“or consideration. 


„Tabh Singh v. Gopi, 15 P. R 1903; 55 P. L. R. 1903; 
Buia V. Khuda Bikhsh, 97 P. R 1908; 184 P.L, R. 
1908; Devs Dyal v. Uttam Devi, 87 P. R. 1907; 156 P. 


“W.B 1907,120 P. L. R. 1907, referred 'to, 


Application for revision of the order of the 


‘Additional Divisional Judge,” Amritsar at 
‘Jallandar, dated the 19th. February, 1908, 


affirming that of Maulvi Riaz-ud- Din, Munsif, 
2nd class, Amritsar, dated the 10th June, 
1907, ‘dismissing the claim. ae 

. FactS.—One S was an. occupancy 
kanan of the land in dispute belonging to G. 
On the death of S, his collaterals took its 
possession on the ground that their and S.’s 
common ancestor had occupied it. In 1905 


. G sued to reéover the land alleging the de- 


fendants were_ not. entitled ta succeed S. 
But on 27th February, 1906, he gave up his 
claim and theauit was-accordingly dismissed. 
Some time after this, the sons of QQ brought 
the. present claim alleging that on the death of 
5, the land was to revert to their father G, the 


landlobd, and that in.giving up- his claim G 


alienated his rights’ thérein without con- 
sideration and necessity, which he could not 


oe according to custom.” . 
*. Both the lower: Courts disana the claim. 


«Mb, ‘Fazal Iahi, for the Petitioner. 

- Lala Hukm Chand, for the Respondent. . 
. Judgment. —The facts are fully 
stated i in the judgments of the Courts below. 
- The sole. question for. decision in this 
revision- is whether the compromise, which 
the father of the present. plaintiffs entered 
into with the contesting. defendants on the 
27th February, 1906, under which he 
abandoned ‘his claim for possession of the land 
in dispute, can be treated as an alienation in 


` respect of the said land, such ng would give 
-the plaintiffs the ‘right to contest if as an 


improper transfer of ancestral property: 
The Divisional’ J adge has held, in agreement 
with the first “Court, that ihe said: com- 


‘promise was éntered into- by the plaintiffs’ 
+ father in: tha -bona fide belief that he was 


‘thereby making a reasonable arrangement 
for the protection of his interests, and that 
that’ being the case, the compromise gannot be 
T concur in this 
view: It is admitted that the father was 


ön- good terms” with «his: sons, the present 


„590 
-KESHO RAM SINGH t. RAM KUNWAR, 


‘plaintiffs; and the record of the previous casè 
shows'that the ‘compromise waa certainly not 
the result of collusion, ‘but that after an 
attempt on his part at enforcing his alleged 

| rights in the land iu suit, the father withdrew 
the suit as RODCIESS, and saved himself from 
costs. : mt 

Tho aoa laid own i in Talh Singh v. 
Gopi- (1); Buta’ v. Khuda Bakhsh ` (2)'and 

Devi Dyal: v. Uttam | Devi (3), by ‘analogy 
govern the present case, ‘and I think that the 
plaintiffs’ suit has been rightly dismissed.’ 

d dismiss this revision with costs. 


Wa a N. ` Revision dismissed, . 
E 116 P, R.1908; 56 P. L. R. 1908. ES coe = sal 
(3 97 P. R. 1908; 184 P. L. R. 1908. . 
(8 37 P. B."1907; 186 P.W. R. 1907; 120 P. 1. B. 
1907. 
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; ALLAHABAD’ HIGH COURT. 
` Béconn' Crvi “APPRAL No! 1191 oF age 


a ' February 4, 1910. °° €=" isi 
| Prèment Laire George Knox, Kr: , Judge, and 
te u- Mr: Justice Karamat- Husain’ ' 


KESHO RAM SINGH: axp ANOTHER—' 2 
oa a" Deraxpants—APPHLLANTS è 


f 


poate versus | ` x 
Moiniminat RAM" KUNWAR- Pram 


- RESPONDENT. 
DO suit—Right of P PE of action 
— Succession Certificate Act (VIE of 1889), 8. 8—Certi- 
ficate to recieve | y interest ina, deposit—ĝuit for a de- 
claration ås to right to wthärato the money deposited. 


‘A Hindu widow. applied for a succession certificate ; 


enabling her to receive a certain_ sumo? money ‘de- 
posited by her deceased husband in a, bank, The rever- 
siol 
of the © lady but asked for an order ' protecting their 
reversionary interests. ' The District Judge grant- 
-ed her a Certificate : to: receive .only the interest on: 
the, deposit: Held, that this gave a cause of action 
to the widow’ to maintain a snit for a declaration 


that-ahe"ceuld withdraw thé money; and that it was | 
“ not necessary Tor her. to appeal frém the’ District 


Judge’s order. © ~ 
Second appeal from the decision of the 


District Judge of Allahabad, dated the 25th. . 


of May, 1908. 

Mr. Peare Lal Hanen. for the Appellants: 

_ Mr. Damodar Dass, for the Respondent.. 

J udgment.—tThis secondappeal arises 
out of a: suit brought by Musammai Ram 
Kuar, widow of one Ram Bharosa Singh. 
It appears that at the time of his death, Ram 
Bharosa Singh had a sum of money in fixed 
deposit in the Allahabad Bank. After his 
death, his widow applied for a succession cer- 

; tificate enabling her to receive this sum of; 
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| heirs ofthe widow did not dispute, the right. 


- [1916 


UMAR HAYAT ý, DHVI-DASA -+ > 


money. ` Notice was sent to the present, de- 
fendants, who admittedly are the next re- 
versioners ‘to Ram Bharosa Singh:.. They, 
while not‘disputing the right of the lady, 
asked for an order protecting their reversion: 
ary interests. The District J udge at first 
asked Musammat Ram:Kuar to give: security, 
and upon her‘saying that she was unable to do 
go, he! granted her a, certificate under séction 8 
of the Succession Certificate Act (VII of 1889) 
enabling her only to receive -interest “on the 
deposit. Musammat’ Ram Kuar then brought 
the present suit, asking’ that her title to this 
sum in deposit might.be declared,’ that she 


“might be granted a decree entitling her- to. 


withdraw this money; and'that the ordét. 'of 


_ the District Judge of Allahabad i ‘In ‘the, SUCCES- 


sion certificate case-might be'set aside. © ‘The 
Courts below have granted -her the reliefs: 
she claimed, with the exception that they de- 
clined to ‘set aside the°order: of the’ ‘District 
Judge. Itis contended'i in appeal here that'as 
thé--- appellants had: never denied the 
right or’ legal character’ of. the respondent 
Musammat: Ram Kuar, she was not” entitled: 
to a declaration of an abstract right. The’con-: 
tention is‘that the lady should have appealed 
from'the order of the District Judge ‘refusing 
her a certificate to realise’ the whole ‘amount - 
and that she has no cause- of-action for- this 
déélaratary suit, inasmuch as ‘the appellants ‘ 
have never denied her title, ‘It: was, however,, 
due to the, appellants’ action in the succession 
certificate case,’ that limitations were ‘placed, . 
upon the power of the’ lady Musammat ‘Rain. 
Kuar to recover the deposit from the Bank.. 
Weare of opinion: that this‘ order: gave ‘the’ 
lady a right to bring the present suit. © We, 
dismiss the appeal with costs, including in this, 
cour na où n he higher scale: 
| __ Appeal dismissed. 
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| ‘PUNJAB CHIEF COURT. gp 
pan Revision No. 408 or 1908. 
May 19,1908. ~- . : 

a Present: —Mr: Justice Rattigan. | |. 
oe HAYAT AND’ ormias—Devannants— 
PETITIONARS.- 

COTsSULS © 5 
` DEVİ DAS anD OTHERS — PLAINTIPES — | 


- RESPONDENTS. | 
“Minor—Monon “borrowed by de facto guardian for. 
miker; _benefit—Ltability of minor —Bguly Panjab 


z 
« 


yòl YI 


SEWA SINGH 0. GANESH.UAL.+,+ > 
Courts’ Act? (XFUD of 1884); 8s. 70! ca) Raia 
Practice. Ties 

' Money borrowed’ by! the de facto guardian ‘of a 
minor fur the’ minor’ s ‘benefit, for instance, to pay the 


Government Revenue for which the;minor is lieblevas h 
lambardar, is legally, recoverable from the minor’s 


te although he is not personally liable therefor. 
' An error of law is ‘no ground for revision where 
substantial justice is done betweén the parties and the 
equities are all on the side of the respondents. .. |, |, 


- Petition for revision of the decree, of Lala 
Kesho Das, District: Judge, empowered 
to act-as Divisional Judge, Shahpur. Division, 
dated. the Srd‘Qctober; 1907, -reversing that 
of, ‘Lala’ Khan.;Ohand,, Manail. > lst clasg; 


Bhera, dated, the: 20th- J uly, 1907, dismissing ; 


plaintiffs’ claim; zi eee 


| Bhagat Ishwar Das, for’ iis Po ae. Ky’ 


Mr. Nand „Lal, for ‘the Respondents. fae 

, Judgment.—This is an application. 
for revision:under section 70'(1) (a) of the, 
Punjab: Courts. Act, and I must confess that. 
after hearing Mr. ‘Ishwat Das, for the peti-~ 
tioners; and Mr, ,,Nand Lal for; the ‘respond-. 
ents; -I.find'some, difficulty in. understanding, 
How. npon! ‘the facts of the present case, any, 
application , under’ that clause : can’ ' possibly 
He., So as far as I‘can.gather,, the’ very utmost 
that -can be mrged in ` favour’ of > .the present 
petition + is, that’ the. lower appellate Court: 
erred in law in: ‘holding the minors liable for: 
contracts entered - into. by” Faiz- Ahmad who 


was acting, toathe knowledge of’ .the whole. 
neighbourhood, as their, de facto’ guardian: ' 
Tam not’ prepared. to admit that- any error’. 


“of Jaw was made by the District Judge, but 
even if any, such error canbe imputed , to’ 


him, ‘I cannot see how a, petition under - 


daction 70 (1y (a) of- e oo can eae 
succeed,- 


‘The equities: are all ee i petitioners. 6 


There i is no doubt that respoudents- -advanced 
Faiz Ahmad the bum of Rs. -768- 0-0; and 


thereby enabled’ him to pay’ off ‘the Govern-’ 


ment revenue, for which the petitioners’ were 
as’ lainbardars:-- admittedly , responsible. 
Ishwar’ Das. carjhot deny that - sthis demand 


‘Has been liquidated by’ -money güpplied- by ' 


plaintiffsžand: I£ gee no reason t0 ‘doubt the 
- truth of plaintiffs’ evidence'to the! ‘effect that 
they came tothe ` réesoue™ “of” petitioners only 
‘when the «latter's ‘mother’ besought théin’ to 
‘save the izeat of: her family; -- ` At all- evénts, 


they’ have undoubtedly: -paid moneys’ .to: 


| -Government a which. could -have been recovers 
‘ad, (and: by;-. -summary. ‘process: of- & very 
inconvenient. . character), rifrom the peti- 


~ 
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tioners. This jis wot, seriously. denied 
and the.-only argument’ that Mr. Ishwar 
‘Das can urge on his client’s behalf, is that it 
is possible that Faiz Ahmad had actually 


_realised money. from the tenants, had misap- 


propriated the sameto his own use, and had, 
therefore; no justification whatever to borrow 
money from third parties; and that if in the 
circumstances he did so, such money cannot 
be.regarded’ as having been’ borrowed for 
the benefit,of the petitioners. As to this ar- 
gument I, may remark, that petitioners who 
had the fullest opportunity. to defend the 
case, made no. attempt whatever to show that 
Faiz-Ahmad had‘in fact collected moneys 
from, the tenants, and that consequently he 
was not justified in raising loans on behalf 
of petitioners’in order to pay-off the Govern- 


ment demands. But be this as it may, it is 


perfectly clear that so faras plaintiffs arecon- 
cerned, they ‘advanced moneys for the.benefit 
of the petitioners, and the latter are bound to 
refund such money to plaintiffs. They may 
have a good claim to a refund of such moneya 
from Faiz Ahmad, if they can prove that the 
latter ‘actually, converted to his own use the 
moneys which they allegé he received from 
tenants, but that is a matter between them- 
selves and Faiz Abmad, and with it plaintiffs 
have no concern. 

I can find ‘nothing on the KE. to justify 


me as a Court of revision, acting under 


clause.(a) of section’ 70, (1) òf the Punjab 
Courts, Act, to interfere with the decision of 
the lower ‘appellate Court, which (even if 
legally’ erroneous)’ certainly , does justice 
between the parties. I must’ not” be taker 
to admit. that the decision of the lower 
appellate | Court is wrong inlaw. “All I Bay 
is, that. even if it is, no ground for revision 
is discloséd, especially in a case where the 
equities are all.on the side of the respond- 
ents. >.: 

I: Ahorelore. dama this “petition with 


costs. dbn -oe mr gh ~ 
tases: i ‘Petition dismissed. 
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i ‘Court does not expressly. deal with. the question: of Rs. 4, 500 as fixed in, the sale-deed. n tacon, 
fact, décided by the lst Court and fails to give its-own ‘From : this. decree both parties filed. orogs 
independent, opipion thereon, _ - appeals i in the: Oourt of the Divisional Judge: 

. Farther appeal from the’ order” of - the and “these appeals were, disposed of by. that 
Divigion eae Judge, Ambala Division, dated 12th learned Judge in one judgment. - si WA 
December; 1907, reversing ‘the decree . of the 


z table By ‘tend: to elucidate the WOE oe 


te 


per AN TE Be 
: Shabsade. | Sawai dingi. Pasja Singh. Dilip Singh. 


Ed 


SEWA SINGH V. GANESH LAL. ` l , sec aca a 
rror oT (aB PAW, R. 1910.) -> `m t. Bale’ ‘was-’ ‘made without; consideration ~or 
re PUNJAB, OHTEF COURT. ">. necessity, and is; therefore, not binding ‘of | 

| Second Civit APPEAL No; 353 oF 1908. ‘them. The District” Judge’ held,’ (1)- that 
- January 27, 1909. MANG a _Kartara: had consented to the sale, and that 


+ ‘Present: :—Mr. Justice Rattigan’ and ¿i „consequently „ihe plaintiffs - could ‘not.in any 
Mr. Justice Shah Din. l event claim his half share of. theland which- 
SEWA. SINGH AND 0Tirans— PLAINTIF — 7 belonged to Achpal; (2) that of. the plaintiffs, 


k ` APPELLANTS l .. Shahzada and Sawai Singh had also acquiesced 


versus in the ‘sale and waived their rights to. challenge 
“Ganesa LAL axp OTHERS DEFEN! DANTE its validity; (3). that “the “other: Plaintiffe 


< — RESPONDENTS, Punjab Singh and Dalip Singh) were not 
“ Gustom—Alionatibn-—Acquiescénce —Ratoppel—Nice ( mi g P gh) e 


al 


sit y-—Proof—Antecedent - ereditor—Becond appeal— debarred , from preferring the present claim’; 


g t find a (4) - that - “the consideration for’ ‘the sale; 
aves who recognizes. an alicnee’ s right, Rs: 4,500, was in all respécts valid and binding 


= estopped from disputing | ‘the “validity of the against plaintiffs, except as regards the ` ‘items 
ignation, 


+ Realizing Trai of the: alienated land in thé of Rea, 1,225 (due on~“ the mortgage, D. *2); 
capacity of a lanbardar from the alienees or consent: . Rs. 588 due on a bahi account; and Rs.-75 due 
"ing to.partition of the land are, apts of acquiescence. ._ forcosts ofregistration &cof the sale-deed. The 


nthe eee the ` agate -who has acquiesced learned District Indge, therefore, gave the-twa 
the alienation goes e alienes 
-- (2) Strict proof ja not required of the passing - ‘of | plaintiffs, Panjab Singh. and -Dalip Singh, A 


‘consideration ‘or of necessity ;where the alienation decree for. possession of gofthe land'in suit. OR; 


“is very old. ~ But where.the antecedent, c creditor is the . payment ` of. Rs.” 1,000, that being. approxi, 


- alienge, himself and is in a ‘position to prove necessity, mately $.of the Rs- 2, 612, which he found-tobe 
. lapse of -lòng time jis not very material, ; i 


(3) A finding is not concurrent where the E ` validly due ,, out. of the consideration of 


The Divisional Judge,apparently dr laa 
1908, J nudge, Ainbale, dated slst October, ` the fact that. "the plaintiffs took. exception to 


the finding, of the, District.: Judge'-that còns 
- Mr,Gùlu-Ram, for the Appellants. E 
: “Messrs, Harrig and Sundar Das, for: “the 
‘Respondents. g 
Judge ment.—The: following ‘pedigree. 


as regards any of the items which constituted 
the consideration for. the. sale;deed, : He. does 
not deal with this-part, of their. appeal; on: -the 

contrary, 89 far as their. appeal i is concerned he 






i  Hagikat.: ooon oe 4 ce a has dealt- merely with the. question. of afs 

: Ca - 7 STITT TT o To oT. vaguiesosnoe-or waiver and has entirely ignored 

: “Aehpal. : -; Karlara, defendant.) : “Talab ;'` the’ second: (snd in many ways the’ more . 
ie a ae as ee IN impórtant), of their , grounds of “appeal: * His : 


Binding ; is, that none , of the plaintiffs; .can-be 
1 _ gaid to- have acquiesced iù the. sale, pnd (upon 











Eng : aie oumstances it must be held, that full: considera- 
ea =. $ (Plaintifts)., TT. 7 tion-and necessity. haye been established except 


re 83- regards. the item of Rs. 588. Bathe ‘held 
= On” the ard June 1897, Ahoa. (who that the mere fact that this item, was -not 


subsequently died without issue) and Talab, provod. Wag: - not. ‘sufficient . justification: for 


the father of plaintiffs, sold :the. land-in.auit converting the sale into. ‘a: „mortgage, and ` 


to the father of. ‘defendants, and admittedly ` consequently. he dismigsed . the suit” in, „toto 


“= © 


h Kartara, who isa pro forma, defendant in the with costs- throughout. eee Ki. “ro 


Case, attested the deed: ofsale: The vendors are ~. Plaintiffs have dani a further a 


now dead and ‘plaintiffs sue to recover “this Court and. we-have heard, the. case-argued: 


ae 


vet 
wo SAS 
44 


possession, of the land on. the ground that the ‘at some; ©:considerable, length, s 5 z 


-A 
a 


sideration . and necessity has, been established” 


‘defendant's appeal) that undar all the-cir.- 


- Vol. VI 
SEWA SINGH tv. GANBSHI LAL, 


- The first. ‘point upon hick we have to 
decide i is whether consideration and necessity 
in- respect of all the items set forth at page 6 of 
the ‘paper book have been - satisfactorily 
established. As regards this question Mr. 
Sundar Das urged that there was a concur- 
rent finding of both “Courts with respect 


| 


to all but the three items disallowed by the — 


first. Court ;and° that under ‘the ‘cireum- 
stances we should follow ‘the usual rule of 
refusing to ‘interfere - with ' those. findings. 
_ There would have: been force. in this conten- 
tion, had the learned ‘Divisional Judge dealt 
‘with the items. allowed by the District Judge, 
but so far from this being the case, we find 
that he has utterly ignored the question, and 
-has omitted to say even one word upon the 
subject, though the plaintiffs in express terms 
took -exception to the findings of the District 
‘Judge as regards those items: lt is idle, 
therefore, to argue that we have á & concurrent 
finding upon: facts; and-the utmost that can 
‘þe: saidis that the: District Judge allowed 
‘those -itenis, and that the lower appellate ' 
‘Court has not in express terms differed from 
that finding. “But as the Istter Court: has 
made .no- attempt : ‘to deal with those items 
and has given no independent: opinion of its 
‘own thereon, we feel it our duty to. Saad 
the question toc ourselves. | 
. As’ regards these items, “wa think tiore 15 
pone in the argument that defendants should 
‘not: be called upon to give strict proof of the 
passing of consideration or of the ‘necéssity 
for the item of Rs. 1,225 due on the mortgage 
of the 26th May 1882. The consideration 
for this: ‘mortgage was based on-debts -found’ 
due on a.balance on that date, and presumably 
those: debts. weré of some’ long standing. 
Defendants allege that they are unable at this 
distancé of time’ to- produce the -books whioh’ 
support this balance; and we` are- -prepared tò 
take a -somewhat: ‘favourable view “of their 
position so.far.as this-particnlar item is con: 
cerned: - But. we regret that wo cannot take 
the same view astregards’ the other items 
whiéh: ‘date . from : 1882... ‘The one and ‘only 
“book produced by defendants to ‘support the 
balances ` which proved the consideration for 
the mortgage deeds, ‘defendant, Nö. 38 and defen- 
dant No. 4, and the major part. of the consider- 
ation for defendant No. is & lekha bahs 
which, as the District Judge points out, ‘affords 
no check of any sort.” - It might very. easily 


have been made up at anytime, and the en- | 
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tries in it are oi a very haphazard character, 
while no reference is made to the rate or 
rates at which interest is charged. The Dis- 
trict Judge himself has disallowed the item of 
Rs. 588-10-0 on the ground that it is alleged to 
be due on this very bahi account, and that that 
baht “is altogether unreliable and the debt is 
not proved.” Presumably, therefore, he would 
have also disallowed the items of Rs. 500, 
Rs. 796, and Rs. 700—had it not been that 
mortgage-deeds were executed incorporating 
balances alleged to be due on this very 
book account. But even if it be admitted 
that a presumption arises from the execution 
of these rhortgage-deeds that consideration 
passed, there is no proof as against plaintiffs 
that there was any necessity for the raising 
of these loans. The learned District Judge 


‘has paid but scant attention to this important 


aspect of the question. .The same objection 
may be urged to'those items which relate to 
‘cash received;” (Rs. 100; Rs. 300 (D.3) ; 
Rs. 99 (D.6); Re. 49 (D.8) ; Re 150 (earnest 
money: for thie. sale-deed) ; and Rs. 275 cash 
paid before Sub-Ragistrar): An attempt was 
made to show that money was needed for the 
marriage expenses of Achpal who, however, 
‘never married, and Shahzada; and that the 
ustial bullocks were ‘bought; but there is no 
trustworthy évidence to support this conten- 
tion, or that’ Rs. 42-6-0 were paid for certain 
fees toa pleader (D.7){ It must be remem: 
bered that in, ell these cases the vendees’ sums 
were ‘themselves the antecedent creditors 
whose debta had to be paid off, and while 
‘making’ every allowance for the difficulty 
which they had to prove necessity for debts 
contracted by the vendors during the life-time 
of their grandfather and father, and while 
admitting that itis possible that some suma 
were borrowed from time to time for household 
or other necessary purposes, we are cons- 
trained to hold that defendants have entirely 


failed to discharge the onus of proving that 


these various items were borrowed for such 
necessary purposes as would be binding on 
the ‘plaintiffs. “They can only rely on-the 
lekha bahi above referred to and as we have 
already observed, this book is for all practical 
purposes quite ‘worthless. In this connection 
wé ‘note’ that ‘the | Divisional Judge also 


, regarded this lekha bahi with suspicion and 


that -he-held that the Rs. 588 item, which was 
supported-by the evidence of this bak? ‘alone, 
could not be upheld, 


ve 


¢ 


BDA 


-JETHABHAI KEVALBHAL v. OHHOTALAL. : 


‘In our opinion, it is beyond doubt that:the 
three brothers Achpal, Katara and Tallab, 
each of whom -possessed about 400 bighas of 
land, were recklessly extravagant and that 
the: defendants’ grandfather and father 
encouraged them in their extravagant ways, 
and though certain sums may possibly have 
been borrowed at times for necessary purposes, 
there is no proof that the vendors had any 
real necessity to raise such large amounts as 
they are said to have done. The accounts 
are chaotic and utterly untrustworthy, and 
plaintiffs are justified in contending that. they 
are not bound by them. The oral evidence 
is beneath contempt, as will be apparent from 
a perusal- of the notes recorded by the 
District Judge when taking down the state- 
ments of Salig Ram and Bishen, the two 
principal witnesses for defendants. 

We hold then that no necessity has been 
‘proved for any of the items other than that 
of Rs, 1,225 -(D.3), and as regards the latter,- 
we hold it to be proved simply because it 


‘relates to transactions which occurred very 
many years ago. We have considerable doubt 


‘the defendants'as vendces. 


as to whether we are justified in allowing it, 
but upon the whole we think we ought to 
give the benefit of the doubt to defendants. 

The item of Rs. 75 (costa etc., of the sale- 
deed )obviously goes with our findings regard- 
ing the validity of the sale-deed as such. 

The second question which we-.have to 
decide is whether any or all of the plaintiffs 
have acquiesced in the sale, and so debarred 
themselves from now contesting. it. Mr. Sandar 
Das- supports the decree of the lower ap- 
pellate ce upon this ground, and it is, 
therefore, necessary for us to deal withit. 

In our opinion,’ Shahzada, plaintiff, ee 
clearly accepted- the sale and. waived all 
rights to challenge its validity. He is and 
has for many years past been amajor, and he 
is also a lambardar of the village. Inhis 
evidence he admits that he has realized land `’ 
revenue from the-defendants in respect of 
the land in dispute, and. in-addition we have 
the fact that he asserted before the Revenue 
Authorities that this land had been privately 
partitioned, and prayed that formal partition 
might be effected in accordance with that 


` private, partition, (see Exh. D. 18). 


In face of these facts it is idle for him to 
now contend that he has “never recognized 
There are other 
documentsrelied upon by defendants asshowing 


pad 
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l acquiescence on the part of-the pláintiffs, bat 


we agree with the Distriot Judge that none 


-of these supportathe defendant’s arguments. 


We are, -however, surprised to find the 
District Judge holding that the plaintiff, 
Sawai, is debarred from questioning the. 
WAN of the sale. The | learned Judge dis- 
tinctly finds that Sawai ‘ clearly objected to 
the partition on the ‘ground that the sale 
was invalid,” and he further states that in 
his E excepting Shahzada,- plaintiff, 
the -three obher: plaintiffs did not show. 
acquiescence in the sale: by any' admissions 
‘jn: the. partition proceedings." He algo 
holds. that in no other rerpect: have any of 


‘the plaintiffs been shown to have. acquiesced 


in the sale, but nevertheless he very “strongly ° 
concludes that both Shahzada and Sawai have 
debarred themselves from preferring. the 
present claim. As. regards -Shahzada,. we 
quite agree, but we can find ‘no. justification _ 
for liolding that Sawai has done anything. to 
preclude -himself from- suing. : He stoutly 
contested defendants’ alleged rights: in the 
-paitition proceedings, and defendatts. can 
point to rio definite action on his part from 
which 16 can beinferred with any justice that 


che recognized them as lawful owners-of the 


land. We hold, therefore, that the plea. of 
acquiescence fails except ‘as regards Shah- 
zadas claim. 

The result of these fandings ‘7 is that we hold 
-that the three plaintiffs, Sawai, Punjab Singh 
and Dalip Singh are entitled to 9/16ths of the 
land in dispute on payment of 9/ 16ths of Rs. 
1,225. Their- appeal is, therefore, ‘accepted, 
and the decree of the Divisional Judge varied, 
to thisextent. Defendants must pay their costa 
throughout in proportion. > 

The appeal of Shahzada i i8- dismissed. with 
_ costs throughout. : 
Decree modified. 





- (s. c. 12 Bom..L. R. 1) 2 0o’ 
‘ BOMBAY HIGH COURT. - 
“SEGOND Civiu APPEL No, 708 OF 1908. ` 
October’ 6, 1909. °° i 
‘Present:—Sir Basil Scott, Kr., Chief: Tastice,” a 
and Mr. Tani ieg Batshelor: N 
JETHABHAI KEVALBH Al—Darepaxt—. 
APPELLANT ; 
VETEUSE Co$ 
“ CHHOTALAL OHUNILAL | AND OTHERS — 


- PLaintires— RESPONDENTS. a 
Trade trustée, debta-incurred ee hae liability 


"Tot y] 


JETHABHAI KËYALBHAI 0. CHHOTALAL. 
“—Tradê " trustes introducing co-executor into trade, 
effect of—Trade creditor, rights of—-Mortgage by one 
Member of a firm—Consent of undisclosed partner— 
Validity of -mortgage—Mortgage' by trade .trustee— 
Executor—Will, ' i A ae 

A mortgage of the assets of a firm by one member 

- of the firm with the consent and informal co-operation 
of an undisclosed partner is valid and binds the lattor 
„as principal, ` an ' 

_ Jaggeevandas v. Ramdas, 2 M. 1. A. 487, followed. 

` „å mortgage of a testator's property by his trade 
trustee,, directed by the Will to carry on thè 
.testator’s trade on business, is referable to tho mort- 
gagor’s implied authority as a trustee undor the Will 
and-not to his position as executor.’ ` a 

- Devitt v. Kearney, 13 L. B. Ir. 45 at p.52, relied 

upon. : t A i : 
4 An executor qarrying on tho trade of ‘his testator 
under a téstamentary, trust is Hablo personally to the 
trade oreditora and is entitled to use as a trader the 
‘trade assets of.the testator. He does not violate his 
‘trust by carrying on the trade in conjunction with a 
-00-executor who is not named in the Willas a trade 
trustee; nor does the introduction of sach co-executor 
into the'business of tradé affcot the rights of the 
trade creditors, - ; < 
: Ex parte Garland,, (1803) 10 Vos. 110; 1 Smith 220; 
T B. R. 352; E» parte Butterfield, (1847) De Gex. 570, 
17 L-J. Bk. 10; 11 Jur. 955, referred to- - 

“A 'trade trustee, though personally. liable for the 
“debts, which-he contracts in the course of the busineas, 
- hasaright to,be paid ont of the specific ~ assets 
; appropriated for that purpose dnd his trade creditors 
+, also hare the same right against such assete. 
~” $a-parte Johnson, (1880) 15 Ob. D. 552;-Sérickland 


“v. Symons, (1884) 26 Oh. D. 246, 689 L. J. Ch. 682; 51 


” LT. 406 5°32 W. B. 889, referred to. f 

- Appeal from the decision .of W. Baker, 

`s squire, District Judge of Surat, in Appeal 

` No. 94 of 1906. i 

Mr. H, O. Coyags,.with Mr. L. A. Shah, for 

. the Appellant. < P ©’ ) 
Mr, Setalvad with Mr. M. N. Mehta, fo 


the Respondents: +, - 7 


J udgment.—The- material facts of 
. this case-aré as follows:— Gordhan Ambaidas 


diéd in June 1896, leaving him surviving, his 


‘wife Falkor, ‘his daughter Rukhmini, her, 
' husband Chunilal,and two grandsons, children _ 


of Chunilal. 


' - By his Will, dated the 27th of May 1896, ' 


"he appointed Chunilal and Fulkor his executor 
and executrix, and after charging his estate 


: with thé maintenance of his widow, daughter - 


"and. grandsons and providing for the per- 
' formance of certain funeral ceremonies, directed 
` that his business in cotton, cotton seed, and 
" cotton ginning, should; in order to perpetuate 


“his name, be carried on by Chunilal so long. 


‘‘ agit could bé carried on at a good profit, but 
should-it appear. that the tradé would suffer 
so-as-to destroy hisreputation, Chunilalshould 


- 
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- stop it. The- testator then gave his widow 


Fulkóra life interest in all his property, with 
a prohibition against alienation, with re- 
mainder as to his property, which might re- 
main-over after her death to his grandsons. 
At the time of his death the testator 
possessed inier alia a cotton-ginning factory 
at Saberagaum in the Surat District which 
was used: in his business. 
-~ After his death, Chunilal and Fulkor carried 
‘on the business in the testator’s name. In 
February 1899, having,. as is found by the 
lowerappellate Court; incurred large liabilities 
in the conduct of the business, they mortgaged 
the ginning factory with possession to the 
defendant Jethabhai for Rs. 13,040 and interest 
thereon at 9 per cent. per annum. The 
mortgage, in consequence perhaps of a desire 
on the part of Chunilal to escape liability as 
amortgagor, was executed by Fulkor described 
“as owner of the firm of Gordhandas Ambnaidas 
‘dealing in cotton,’ and Rukhmini described 
“as “daughter of Gordhandas Ambaidas of 
‘the same estate.” The ladies executed the 
mortgage by affixing their marks, and their 
names were written by Chunilal. The 
‘mortgage was attested by four witnesses. 
The mortgage stated that the deceased 
Gordhandas had not made any Will of his 
property. and consequently no one bnt the 
ostensible mortgagors had any right or claim 
to the same. The consideration ‘was stated to 
be received as follows:—Rs. 6,909-3.3 
claimable by the firm of Motibhai Ambaidas 
“from the firm of Gordhandas Ambaidas paid 
off by the defendant; Rs. 2,709 claimable by 
Jagjivandas Bhagwandas from the aforesaid 
firm paid bythe defendant; Rs. 764-8-0 


_‘elaimable by Motibhai Lalbhai from the said 


firm paid by the defendant; and Rs. 2,616-4-9 
received in cash in order to pay off other 
debts of the firm. 

The lower appellate Court has found that 


“the consideration was paid substantially as 


stated in the mortgage-deed; and that the 
defendant was deceived by the misrepresenta- 
tions of Fulkor, Obunilal and Rukhmini into 
the belief that the Will of the testator had 
been destroyed. - 

-In the year 1900, the defendant brought a 
‘suit on the mortgage against Fulkor and 
Rukhmini, Ohunilal being joined as a de- 
fondant as executor under the Will. About the 


_sametime Rukhmini withoutjoming her sons 
‘aa: parties sued thé present defendant for a 


-~ 


so 
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declaration that the mortgage did not affect 


her rights or those’ of her sons. Her suit 
was dismissed for want of parties, but in the 
mortgagee’s suit a decree was in- November 
1902 passed in favour of the present defendant 
against Falkor and ‘Rukhmini, Chunilal 
having died pendenie lite. The decree was 
for payment of Rs. 13,551 and interest at 9 
percent. perannum and costs, andin default 
of payment: within six months, for sale of 
the mortgaged property. It was confirmed 
on appeal to this Court.” The property” was 
sold under the decree and was purchased by 
the mortgagee for Rs. 11,000 leaving a balance 
duo to him of upwards of Rs. 8,000. 
The present’ suit was instituted by the 
sons of Chunilal before the gale 
_took place, praying: for a declaration 
that the property was not liable to be sold 
under the mortgage’ decree, and for an injunc- 
tion restraining the defendant from selling 
the property, or in the alternative if the sale 
was allowed to take place, then for a declara- 
tion that the alienation was to hold good only 
for and during the life-time of Fulkor, and 
| even then was subject to the plaintiffs’ right 
of maintenance, and that after Fulkor’s death 
the plaintiffs. were the fall owners of the 
property.. 

As the Court'of first instance, the District 
Court and this Court successively de- 
clined to grant an interlocutory order 
staying the sale, the plaintiffs added 
a prayer for a further declaration 
that the defendant has obtained by his 
‘purchase no rights against the plaintiffs’ 
rights in the property. In the first Court the 
‘Subordinate Judge dismissed the suit, but in 
the District Court’ the decree was reversed, 
and a declaration was-made that the aliena- 
tion holds good only during tke life-time of 
Fulkor, and is subject to the plaintiffs’ right 
of maintenance, that the pluintiffs are the 
full owners of the property, and that the 
defendant has obtained by his purchase no 
rights against the plaintiffs’ rights in the 
property. ‘ 

From this decree 
appealed. 

Although both Fulkor and Ghaoil were 
joined as party . defendant to the mortgage 
suit, it has not been contended that the estate 
and the þeneficiaries are bound by the mort- 
gage ) dearee. 

|, For the respondent it has not been suggested 


‘the defendant has 
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thab the a E of the Kaga was 
unauthorized in, the events which had hap» 
pened. Chunilal was indeed under the Will 
the only person who could decide whether or 
not the business should be stopped. 

_ It is well established that an executor car- 
rying on the trade of his testator under a 
testamentary trast is liable personally to- the 
trade creditors, and is entitled to use as a 
trader the trade assets of the testator. He does 
not violate his trust by carrying on the trade 
in conjunction with his co-executor who is not 
named as a trade trustee. 

In Hz parte Garland (1) Lord Eldon, discuss« 
ing the position of an executor carrying on 
his testator’s trade under such a trust, said:— 

“The case of the executor is “very hard. 
He becomes personally responsible to the 
extent of all his own property, also in his per- 
son, and as he may be proceeded ‘against | as a 
bankrupt, though he is but a trustee. But 
he places himself in that situation by his own 
choice, judging for himself, whether it is fit 
and safe to enter into that situation, and’ cons. 
tract that sort of responsibility. As to credi- 
tors subsequent to the death of the testator it 
is admitted they have thé whole fand that is 
embarked in the trade; and in addition” they’ 
have the personal: rosponatbiliy of the indiyi- 
dual with whom they deal, the only, security 
in ordinary transactions of debtor and credi- 
tor. ‘They have something very like a lien’ 
‘upon the estate embarked in the trade. They 
have not a lien upon anything ‘else, nor have. 
creditors in other cases a lien upon the effects 


‘of the person with whom they deal; though 


through the equity as to the application of 


‘the joint and separate estates to the joint and 


separate debts reapectively they work out that 
lien:” 

Egz parte Butterfield (2) shows that the 
introduction into the business by‘the trustee 
executor of a co-executor not ‘authorized to 


‘carry on the trade, does not affect the - rights 


of the trade creditors. In that case a sole 
trader directed by his Will that it should be 
lawful for his widow to employ £6,000 in 
continuing his business and he appointed her 
and hisson executors. After the ‘testator’s 

death, his widow and son continued his busi- 
nesa ‘and became bankrupt. A. person bene- 
ficially interested in the assets, which ‘had been 
employed by the bankrupts, sought to, proye 


onr Ves, 410; 1 Smith 220; 71 R, B. 852. 
mc: (1847) De Ge. 870; 17L. J. Bk. 10; 1 Jur. 968. 


ere | 
Vol V] 
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i Péspéct thereof against their ‘joint estate, 
But. it wad held that to the extent of £ 6, 000 


Will 


3 The nature of ‘the, trade creditors’ right 
against thé ‘assets properly employed by a 
trust trader is “thug stated by Sir George 
Jessel i in In ve Johnson(3) : 

“The creditor who trusts the executor has á 
right to Bay, T had the personal liability of 
the mati I traated; and I have also a right to 
be put in his place against the asseta; that is, 
1 have a right to the benefit of indemnity _ or 
lien” “which he has digainst the assets devoted 
to the purposes of the trade,’ The first right 
is his general right by contract, bécause he 
trusted the trustee. or executor: he has. a 
personal right to sue him and to got judgment 
and make him a bankrapt. The second right 
ig g mere corollary to those numerous: cases 
in “Equity i in which persons are allowed, to 
follow trust assets: The trust assets having 
been devoted to carrying, on the trade, it would 
not be right that, the cestui que trust should 
“fret. the benefit” of the trade without paying. 
the liabilities: esha the Court puts the creditor 
#0 to speak as I uiderstand it, in the place of 
thé’ trustee.” 

In Strickland v. ‘Symons (4), Lord Selborné 
referring to Ez parte Garland (1): and Fd- 
parte Johnson (8), states the principle to be 
that the -trustee though personally liable 
for. the debts which he ‘contracts in, the 
,COUr8e “of the business: has a right to be 
paid out of the specific’ assets appropri- 
gted for that purpose, and the trade creditors 
| are not to be disappointed of payment so far 
as the assets ao appropriated are concerned. 


- If this principle is’ borne in mind. & brief : 


‘¥e-atatement of the main facts of this case will. 
show that the plaintiffs’ suit mnst fail, 
- Chunilal, the trust trader, in. conjunction 


“with his co- executrix Fulkor, lawfully carries ` 


on the testator’ s business and employs there- 
in- the trade. assets. . In order to pay off trade 
| debts,, he. obtains money from the defendant, 
“or the security of the ginning factory used in 
the business, The ginning factory is worth: 
less ‘than the sum, advanced by the defendant. 
The ee ag beneficiaries of the testator, 


E (1880) 18 Oh. D. 552. | - 
‘(4 Ene T h. 245; 68 L. J, Oh.. 582; 61 L. T. - 
` 406; 82 W. B. 889, i 
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seek to deprive the defendant of the benefit of 
the assets so come into‘his possession. 

The argume: t advanced on behalf of the 
plaintiffs was really an attempt to take ad- 
vantage of the fraud perpetrated on the defen- 
dant by the plaintiffs’ father, who was person- 
‘ally liable for the debts which the defendant 
WAS induced, to pay off. It was argued that 
the defendant took nothing by the mortgage 
since the ostensible mortgagors, as widow and 
daughter, took no interest in the property, 
Gordhandas having died testate: that Fulkor’s 
interest as -beneficiary under the Will was 
subject to a restraint upon alienation: and 


- that, as executrix, she could only mortgage 


the testator’s property in conjunction with 
ther co-executor Chunilal because she had not 


taken out probate, and so could not act alone 


under section 920f Act Y of 1881. In our 
opinion the existence of the mortgage-deed 
‘strengthens -rather than weakens the defen- 
‘dant’s case, 


.The'mortgage was by one memberof the 


. firm with the consent and. informal co-opera- 


tion of the.undisclosed partner Chunilal, who 
had the implied authority of the testator to 
deal with the ginning factory in the ordinary 
course of business. The mortgage was, 
therefore, valid and binding on Ohunilal as 
principal. See Jaggeevandas Keeka v. Ramdas 
Bribookundas (5). -A mortgage by a trader 
under a -testamentary trust of the testator’s 
factory , is referable to his implied authority 
as a trustee, and not to his position as executor. 
See the judgment of May, C. J., in Devité V. 
Kearney (6). 

We set aside the decree of the District 
with costs 
throughout on the plaintiffs. 


Decree reversed. 
(5) 3M. L A. 487. 


a (8) (1883) 13 L. È Ir. 45 at p 63. 
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PUNJAB CHIEF COURT. 
Seconp Crvm APPrAL No. 65 or 1909. 
November 26, 1909. 
Present:—-Mr. Justice Robertson and 
: Mr. Justice Williams. 
WAZIR ALL AND OtHERS—DEFENDANTS— 
: APPELLANTS 
. VETSUs 
Sheikh MULKYAR— PLAINTIFF, 


FAUJDAR-——DEFENDANT—RESPONDENT. 
, Private award, suit based on—Lamitation—Decree ap- 
_ peblablé~ Award ¢ affecting property out of British India. 
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A suit can be brought upon a private award 
' Independently of the summary 
rized by section 525 of the Civil Procedure Code, 
(1882, (Olauses 20 and 21 of Schedule II to 
‘Act Vof 1908) and the decree passed therein is 
appealable although there is no appeal from a decree 
passed in a mere summary proceeding under Chapter 
XXXVII of the Code (Schedule II of Act V of 1808). 

The difference between the two proceedings 
_ is that:— 

(a). An award can only be filed, as the result of 
& summary proceeding, provided that it is 
free from each and all of the defects under 
section 520, Civil Procedure Code, (Clauses 
14 and 15 of Schedule II to Act V of 1908) 
and it can only be go filed within six months 
of its being given. > 

(b). A suit; however, can be well based upon a 

defective award—the, Court having power to 
rectify ita defects—and it can be brought at 

any period which the law for the limitation 
of suits permits. j 

Obiter, 

An award affecting property in a Native State 
cannot he'converted into a decree by a British Indian 
@ourt- so far aa that property is concerned. 

Dharm “Das v. Ajudhsa Pershad, 77 P. R. 1882, 
referred to. 
` Further appeal from the order of “the 
` Divisional Judge, Jullundur Division, dated 
the 18th December, 1908, affirming that of 
| Miraa Zaffarullah Khan, Sub-Judge, 2nd 
class, Jullundar, dated the 80th October, 
1908, decreeing the claim. 

Pandit Sheo Narain, for the Appellants. 

Messrs. Muhammad. Shafi and Umar 
Rakhsh, for the Respondents. 
Judgment.—we do not think that 
the judgment of the learned Divisional Judge 


holding that no appeal, lies can possibly ka 


upheld, 

The lower appellate Court appears Aò 
have treated tha plaint asif in some way it 
fell under section 525 of the Civil Procedure 
Code. We are unable to understand on what 
grounds it came to this decision. In the 
first place the plaint is stamped on the fall 
Value of the suit and not as an application ; 
in-the second place it does not purport to be 
an application under section 524; in the third 
place as an application under section 525 it 
was long time-barred; inthe fourth place it 
only relates to a part and not to the whole of 
the award; in the fifth place -it asks for 
‘alternative relief; and in thesixth place as 
it related in part to land in Kapurthalla, the 
award could not have been converted into a 
decree ina British Indian Court. It is, how- 
ever, unnecessary for ng” to labour the point, 
a8 counsel for respondents’ has admitted, that 


INDIAN OASHS. 


procedure autho- - 


- {1910 


-æ 


_ 


a suit can be brought upon an award indepen- 
dently of the summary : “procedure authorized 
by section 525 of the Code of Civil Procedure, 
and itis obvious that this is such a suit. 
Now this being asuit brought in the ordi- 
nary manner, the question -naturally arises 
what statutory baris there which prevent 
a decree given therein from being. appealable 
like any other decree, and the answer is 
that there is none. a 
The point has indeed been ‘en that itis 


- improbable: that a decree given in a, mere 


summary proceeding under Chapter XXXVII 
of the Code should be non-appealable. while 
an exactly similar decree given in a regular 
suit should be appealable. “That, however, 
rather raises the question - whether, there 
‘ought to be allowed an appeal than whether 
there is one. But even-taken at its face value 

the argument is. not convincing. An award — 
can only be filed as the result of a summary: 
proceeding provided that it is free from each 
and all of the defects indicated in section 
520: and it can only be so filed within six 
months of its being given. , A suit, however, 
can be well based upon a defective. ‘award-— 
the Court having power to rectify defects— 
and it can, of course, be brought at any period 
which the law forthe limitation of suits per-, 
mits, and, therefore, at a period when the 
subsequent conduct of the parties may have. 
materially affécted their rights in the equity. 


“to have the terms of the award enforced 


(see Dharm Dus v. Ajudhia, Pershad (1)). 

It is obvions, therefore, that there must be. 
infinitely greater opportunities for bona fide 
controversy—and, therefore, greater justifi- 
cation for allowing an appealin the case of. 
a guit based upon an award than in the case. 
of proceedings taken under section 525. 
Atany rate the fact remains that the decree. 
is normally appealable and we are aware of, 
no enactments which takes awas the right 
of appeal. - 4 

We accept this appeal aid return the case 
to be disposed of on the merits by e 
Divisional Court. 

, The appellants’ costs in this Court to bè 


paid by respondents. 
Appeal diwa. 
(1) 77 P. B. 1882, ý 
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MADHAVRAO MORESHVAR v. KASHIBAI DATTUBHAT, 


(8. 0. 12 Bom. L. R. 9.) 
pire aké BOMBAY HIGH COURT. 

. SECOND CIVIL, A.PPRAL No. 420 or 1908. 
Jae Sy “ November. 15,1909. ` 
Prdsont: —Mr. Justice Olandavarkar and ` 
| Mr. Justice Heaton. i 
MADHAVRAO, MORESHVAR—PLAINTIFE , 


~~ APPELLANT 


zy 


oop A DS E 


“vareus 
KASHIBAT: DATTUBHAI AND: OTARRS-—, 


; DEPENDANTS— RESPONDENTS. Be 
> Transfer of Property Act (IV of 1883), s». 54, 55 (6) 
(b), g 123—Sale—Price—Money—-Gift Consideration 
-Past and future. services — Money valiie—Hindu lato 
Assessmant right—Nibandha—Immoavable property. 

The defendant held ‘a dhara holding for which he 

land to pay to one 9 the. assessment leviable, thereon. 
As. reward for the past and fature services, B made 
a grant of the assessment to the defendant by, ordering 
his officers to allow defendant a deduction as inam 
every year from generation to generation. The two 
documents by which the grant was made on two differ- 
ent occasions were neither stamped nor registered.’ 
After B's | death his heir’ sued defendant for. 
thé amount of assessment for three years, The defen-, 
' dant pleaded his pen Hability on foot of "Ba grant 
cin his favour: 


„o Held, that the taat Was not i in the nature ofa sale 


_ Inasmuch as the consideration for the transaction, 
“consisted of the past and future services and ‘not. of ` 
monéy in which-sense the word “price” is used ‘in the, 


‘putes between myself and Gaukars, ete. There- 


` in you acted trathfally and were useful to me 


- sections relating to sale in the Transfer of Property. ; 


Act, and that such/consideration even if it could be 
“angeng i in monéy value, i is vitiated by the fact r 
it ia vagué and uncertain ad to fature services. : 
n! Samaratmal v. Govind, a 696; 3 Pani; L. B: 384, 
‚referred to. ~ , 

Held further, that the ‘tranbaction was a gift of 8's 
right to the assessment of the dhara, which right, being 
‘regarded as’ nibandha in Hindu law, is immovable 
property, and; therefore, cannot be transferred except 
inthe manner provided-by section 128 of the ANGATAK 
“of Property Act. 
` Morbhat v. Gangadhar, 8 B. 234; Venkaji -v. ' Shid- 


'ramappa, 19 B-663; Madhaorao v. Jagannath, (1889) - 


P.J. 75, referred to.’ 


E Section 55 (6) (b) of the Transfer of Property: Act 
“i relatos, only. to sales. 


Appeal from the decision of J. D. Dixit, 
y „Esquire, Assistant, ~ of ` Ratnagiri, 
. Appeal. No. 120. of 1906, 


Facts.—tThe defendant-respondent held 
N dhara holding’ for which he used to pay to. 
‘one § the. assessment leviable thereon. Asa 


reward or bounty -for the services rendered 


“and tobe rendered by defendabt to S, $S 
granted his right to the assessment of the 
dhara tö. thé defendant. The documents. evi- 
dencing the grant, which were neither. 


stamped nor registered, were to the PARER 


ing effect — 
“RTI No. 28. — 


in 


- Rs. 
_from generation to generation, go on taking 


~ 


“to you. 


assessment every year. 


in everything and at every time. Therefore, I 


’ have been: pleased PERR Assessment amounting 


to Rs. 24-1-0 in all is granted as inam to you, 
your sons, grandsons, and others, from generas, 
_ tion to generation. Therefore, you should be 
usefnl to mein every business of mine; you 
should .be personally present and should see 
to my comforts in a proper manner. And you 
should go on enjoying the inam as aforesaid 
from generation to generation....... The 16th 
of March'1893.” 

- Exhibit No. 29 :— There was and 
there is litigation going on in the Court bet- 
ween myself'and Kulkarni and other Gaukaris. 
In that matter you took great painsand honest- 
ly and faithfally.did and are doing my business. 
Having regard. to the fact that you were 
careful about my business and “worked 


_ zealously: even:more than myself if I had 


been present, I am -very much pleased and, 
therefore, I have thought of conferring a grant 
upon you....... : You have been paying the 
Ka ag in 


gunthas under which the land is eontinued 
A mandatory letter is hereby issued 
to you directing that a deduction should be 
allowed as imam every year to you from 
generation to generation in your Khata for 
54-10-38 in all. Therefore, you should, 


credit -in the Khata for the . amount of 
In respect of this, a 
reparate mandatory letter is issued to the 
Vahivatdar Karkun; as to that I will go on 
allowing deduction for the smid assessment in 
the Khata every year. To this effect this 
mandatory letter is duly given in. writing. 
The 28th of January 1897.” 

After S’s death his heir sued defendant 


for the recovery of three’ yours’ assess- 


ment. - 

“The defendant pleaded grant in answer 
to the claim. Ths first Court, holding the 
grant to be effectual, dismissed the suit. Bat 
the lower. appellate Court held the transaction 
to be a sale of immovable property of the 
value of more than Ra:-100 which required 
registration, and directed that the plaintiff, 


-in ‘order to be entitled tó recover the assess- 


ment claimed, should pay to the . defendant 


- within one month from the date of the decree 


, There were dis- < Re:, a, :092- 13-0, to which sam the defendant 


a 
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was.ontitled as s charge under section’ 55°(6) 
(b) of.the Transfer of Property, Act. | The’, 
plaintiff, appealed to the High Court. . < 
Mr. Weldon, with Mr. K. N: Koyajt, for the 
Appellant. : Ce 
Mr. A. G. Desar, for the T TE l 
Judg ment.—Both the lower pee 
have held. that. the documents, on which the | 
respondents’ ‘relied in support of their : “cage; `. 
were in the naturs of a salè of immovable ` 
property | of the -value of more than. Rs: 100, ' 4 
and that, as those documents were not regis-: - 
tered as Toga red by section 540f the Transfer ‘ 
of Property’ Act and by section I7° of the 
Régistration Act; the respondents had not, 
acquired the, right to exemption from #88ess- 
ment which they pleaded in defence to the 
appellant’s claim, But “sale,” as' -defined in 
section: ‘54 of the Transfer’ of Property ‘Act, 18: 
“a transfer of ownership ‘in exchange’ “ 
for a promised - price paid. or part ' paid 
or part:promised:” - «And, as ‘held-by ~'a 
Full Bench of three Judges. of this Court: | 
in. Sumaratmal 'Uttamcharid v: “Govind U); — 
the. word x" price” is used in the ‘sections 
relating. to sales in the Transfer ' of Property 
Act in the sense. of money:: In ‘the present: - 


by.the respondent. consisted of services which 
they, had rendered -tó the ‘appellant's pre- 
decessor-in-title in the. past- and “which they 
were to render in :futurs. “Sach - ‘& con) « 
sideration cannot :be regarded as“ price”: 
The consideration, even if ib could be assessed ° 
in money: value; is vitiated’by the fact that it 
is vague and. uncertain as: to future services,“ 
It is true that .1n his ‘deposition: the. first 
respondent (defendant No. 1) states that he? 
had ‘rendered assistance ` to «the tndmdar 
Sarvottamrao in certain suits, and that he: 
had lent him monies from time to time. ` But 
there. is no evidence to show that::theo” 


: remission: of’ assessment | by Sarvotiamrad - 


‘sale: between hiw ‘and the virespondents' 
and. that - the- consideration: for the contract’: 


was -in consequence. of any contract of: 


moving from ~..the latter was’ ‘the € price’ 
calculated: “at the money value- of the 
services whichirthey had -rendered and ther. 
loans:which'they had:lent to>Sarvottanirao.- 
The documents relied upon by the respond-: : 
ents, in support of their'right to exemption t. 


` from assessment make it quite clèar-that, as-a ~- 


(1) 25 B. 696; 8 Bom. D: R. 884 62° - Se 


rae 


reward for the araia which the sebpondents. 
had: rendered: and weré expected thereaftar to « 
render’ to him, Sarvottamrao’ made a grant >: 
of the assessment to” thé respondents: . The. 
rendering of the ‘services was ' ‘not: the con- 
sideration but. merely the motive’ of the grant: 

The transaction, on a’ proper! construction: 
of the document, must be regarded as one of +i 
gift; not-salé: It wasa: ‘gift of Sarvotidmrao’s 
right to the assessment of the dhdra, which’: 
the respondents ‘held,-and.guch a right has. 
been ‘regarded ‘as - m bandha: in: Hindw’ lawe: E 
Morbhat v. Gangadhar - ‘Karkave (2). Itis im-'. 
movable property. ` Vèñkaji: Babaji’ v. Shidra~. Í 
mappa (JJ) and-Madhavrao v. Jagannath « (4) 5. 
-There can be no gift of immovable pro- 
perty . except by a registered instrument, 
signéd by or on behalf of the donor, and 
‘attested by at least two witnesses. (Section 
123 of the Transfer of Property Act.) There 
being nọ such instrument iù support of thé 
respondents’ title; the right they báře set 
‘up in answer to the appellant’s claim must 
be negatived. 

But is was urged before tis" by théir learned: 
‘pleader that. -the transéctio n,” evidented b 
the documents relied: upon; s tha. respondents 


` ¢ase,.it is found, by the:Courts below’ that the: ' iin support of their‘rights, was in :the nature 


‘ooriatderation’ for the transaction: relied - -apon ‘of a relingaishment ‘by ‘Barvottemrao~ of “hig: 


‘right to the assessment letiable on’ the. dhara” >. 


‘holding; that, as suck, itcould be proved by 


the anujnyapatra (Exhibit: 30) which did not 
require registration; sincé' it: was not a! deed: ` 
of transfer but was. an order addressed by 
Sarvottamrao to hig own officers, and; ag ` 
such, containing an admission ` of the 
. relinquishment:’ -No doubt the effect of oe 


oe 


grant of the right to assessmént leviable: =o 


the dhara holding was that the owner of the 
right, so far as he was concerted, zelinuiah. i 


‘ed it in favour of his grantee; but all thé, - 


same. it was -a transfer- of the ‘right, ‘' 
The fact that the granted of’ the right `- 
‘happened in the’ present casé to be, 


the person liable. to. pay: the - assessment . 
was'a'mere accident. ‘After. the grast- 
he could hold‘ and: ‘deal ‘withthe’ “right v” ` 
‘separately from the dhara holding. He could“: 


Wie ‘ 


' Bell or mortgage or. transfer, by way. of. gift.., 


‚the. latter right; reserving to himself: the 


‘former. It was a' transfer of the right” to ` 
assessment by Sarvottamrao to the respondénts i 


os 8 B. 234.. Sf). aate aa” 
19. B. 663... 


tg e `t ad r vs fwi 
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~~ 
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- NATHUBHAT KUSANDAS ©, PRANJIVAN-LALOBAND, +° 0? Loo at os ; 
as a bounty or reward. for services rendéred k Norajan Govind v, Anandram :Kojiram; 16 B. 480 
and'tọ berendered. Such. a transfer . cannot ` oh Glas N Rowthen v. Rajagopala Mudaliar, 

] es elt *, Pe z yr . . 
be made except in the mannér provided by-. Whatthe decree directed was that the plaintif? 
the Tyansfer of Property'Act. © ` - = + should not be. entitled to exécution—that ig to the 
That being the legal aspect of the transac-. Partitioning off of his share and its allotment, to bim 
tion, section 55, ċlause 6, sub-clause . (b), cat Pak gaat waa ee prt 6. The 
saat relates tg-a sale, haw no spplication not to the making ofan application cae PREN, 
ere. : |” i to” op Sigi pon'plaintiff’s application: of 1903 it was cori. 

The. decree of the Court below mast be petent tothe Court to prescribe.a date for tho: pay. 

Yarigii by striking out from ib the diréction Men) py Come tee and to order that the execution 

: pages uid begin on such paymen erefore, it 
to the payment. by the plaintiff of. be suid that the application was not in Se 

Ra. 1,092-13-0 withinone month from the date with law because it asked the Court to do what if 

of thé decree. In other respects the decree is: Was not competent to do. 


A eee nana ; =+ aka Ohettan v. Newal Singh, 12 A. 64; Munawar H ] 
confipméd. The” respondents tö. pay. to the y. Suni Biti Shankar, 27 A. 619; Laram eat 


1 
- k 


dppellant.the costs of this second appeal: «| Painaik Bares Pande, 28 A 387; 3 A. L. 5:18: Aw 
ea ae a a -ON (1908) 54, Pandarinath “Bapuji y. Lilacladnd Hats. 
pis 25, oa x Décrée varied, bhai, 18 B. 287, distinguished. , i 
in ae 2 ee, Sead Appeal from the decision of G, D. Madgao. 
Kg 3 7 _ , kar, Esquire, District Judge of Breach, m 
yee od are cae -; .,+ Appeal No. 116 of 1906.. - 
ee te ye Mr MA. Mehta, for the Appellant; 
Rs See yee, ds NE NE ‘Mr. L. A. Shah, for the Respondenta Nos. 
i or So yet t'e a eh a pease e 4 1 tog‘, ey ee ` 
e, À Ka a | Judgment.—The. deéree, execution 
weve. (Ba. 18 Bom. L. B. 138): ~s of which has been..held by both the lower 
-i » BOMBAY. HIGH COURT. -- .-, . ., Courts to be barred by the law of limitation; 
‘Second Orvik; APPEAL No. 367. or 1908.... was one-for partition of, immovable property 
"<. 9 November 22,1909. . ', +»: ,« passed où the 80th of June1900; and directed 


Présent:—Mr.. Justice. Ohandavarkar. . . that; the plaintiff should not be entitled to 
NATHUBHAT KUSANDAS—PLAINTIFF— | execute it-until he had paid.Court-fees. The 
> uv „£ SAPPRLLANT - iva. present: application for execution was made 
tiptoe tet o Orsus, o, ; : on the 27th.of June 1906 by the plaintiff, who 
PRANJIVAN -_LALCHAND—Dsrexpant—- -with it paid the Court-fees into Court in 
o oa, + RasponDeRT | . fulfilment of the condition precedent to hig 
Limitation Act (XV of 1877), Bek: IT; art. ee -right-to execution. Prima facie the applica: 
Decree for partitton-—-Payment of eure Tat. id as ion is barre d, having.been made more than 
condition to execution of decree—Application made re tha 
without payment of Coùrt:fee—In aécordance with law, > three years after the date of the decree. But 
penin I ae of çoñditional decree— the application.is sought to be brought within 
Procēdirė. .- . , a Na ee : time; by. reason ofan application made for 
saad or lie aot Gf tees 1500. E ane execution on the 29th of June 1903. The 
= ] ? . in ‘ r . “ 
plaintiff cannot execute the decree unless he „pay the | lower Conrts have held that that application 
full Court-foe onthe claim as sêt forth and valued | ‘does not help the plaintiff, because it was not 
in hig plaiht.’" The plaintiff applied for execation || one- madein accordance with law, as required 
op the 29th of June 1903 but did not pay the” py article -179. of Schedule 
Courtfeo aa directed bythe deorée. The Court pY ATCO `~ (8. OF eredue II to the 
dismissed this application on the ground that Court: ‘Limitation Act. In the present .case what 
foo had not. been paid’ On the 27th of June 1906, | ‘the decree: directed’ was that the plaintiff 
= Pani or made an op a Sanan . should not. be entitled to execution—that is, 
ae id with, it the requisite Oourt-fee. The lower, laa : i a 
Courigcbeld ths ‘deena application to be barred'on'the +O the. partitioning off-of hiashare and ‘its 
ground that'the application ‘of 1903, not ‘having’ been -' sallotinent - to . him—unless he paid the 
#ocompaniéd by a payment of the Court-foe, was not . Court-fee on that share. The -payment 
in acgordance with, law and the second ad ain | was . prescribed -as -a condition of the parti- 
bearn than threé years after the date of tion, . not to the making of. an’ application 
` ' EE. z for it... There was nothing in the decree to 
that ication cannot b id to have eer : 
ka aoi D en ot ee saerely bechusb ib ‘prevent the.plaintiff from applying for .exe- 
waa not accompanied by a payment of the Court-fee. - cution on one day and paying the Court-fee 
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l application for execution atall. 
- is that an application for execution of a decree 


. payment prescribing a date for it. 


, in time. 


AHMAD YAR XHAN P, EMPERER, 


"On any day subsequent before the Joyal of 


the application by the Court. The application 
itself cannot be, said to have been not in 


accordance with law merely because it wah. 
l not accompanied by a payment. of the Court- 


fee. This view is in accordance with the 
principle of the decision of this Court in 
- Narayan Govtnd v. Anandram Kojtram (1, 
which is.followed by the, Madras High Court 
in- Syed Hussain Saib Rowthen v. Rajagopala 
= Mudaliar (2). 

But.it,is urged for the respondents that the 
application of the 29th of -June, 1903, was 
not in accordance, with law,. because it asked 
the Court to do what it was not competent to 
do—that is, it asked the Court to order par- 
‘tition to be effected-withonut payment of, the 
Court-fee directed by the decrees as a con- 
_ dition of such order. And in support of this 


` argumentChettar v. Newal Singh (3), Munawar . 


- Husain v. Jani Brjai Shankar (4), Langin 


Pande y. Baijnath Saren Pande (5) are cited. ; 


"It is true that, according. to these decisions, 
as also according to Pandarinath Bap v. 
‘Lilachand Hatibhat (6), an application, for 


_ execution, which asks the Court to do what 


lu has no power under the decree to do, is no 
The reason 


tobe in accordance with law must ask for 


, Bomething within the. decree and not outside - 
it. Applying that test here, what the plains ` 


tiff asked the Court to do by his application 
of the, 29th of June 1903 was not outside the 
‘decree. It was within the competence of the 
Court to order partition on Court-fee being 
-paid as directed by the decree... The decree 


__ directed that no partition should be effected 


_in execution unless Court-fee were paid. Upon 


“the ‘plaintiff's application ‘it was competent. 


` for. the Court to order that the execution 


_ should begin on.Court fee being ‘paid with- 


in a certain date. No donbt the Court passed 
no such order, but dismissed the application 


, for execution, onthe ground that Court-fee 


had not been paid; but all the same it was 
-competent to the Court to pass an order fur 
On these 
grounds the darkhast must be held to be with- 
The decree is reversed and the 
darkhast remanded for disposal. according to 
(1) 16 B. 480, (2) 80 M, 28. Sad 
8) 12 A. 64. (4) 27 A. 619. 
5) 28 A. 887, SA L J. 18; A. W, N, (1906) 54. 
sat} 18 B. 287, 


Vy 
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law. Costs of the darxkast hitherto incurred 
including those of this second appeal to be 


- paid by the respondents. ' - 


Mr., Shah argues that the point on iick 


“I have held that the present darkhast i is not 


barred “by limitation i is res judicata inasmuch 
as this very point was substantially decided 
by this Court against the present appellant 
in Second Appeal No. 119 of 1904. That 
sécond appeal arose out of an application for- 
execution of this very decree, which both the 
below had dismissed because. , the 
appellant had not paid the Court-fee. -The 
second appeal was decided by Crowe, J., and 
myself, and we confirmed: the order of the 
lower. Courts dismissing the application. 
There is no written judgment. Mr.-Markand 
Mélita for the appellant reminds me that 
the ground on which Crowe J., and 1: con- 
firmed the order was that the plaintiff had 
no right to execution without payment of 
Court-fee. And -ib was. so, if I recollect 
rightly. That was no- adjudication. either 
that - the application then. made, :‘Or any’ 
previous application, was not in accordance 
with law for the: purposes of: limitation, or 
that the condition in the decree.as to Court- 
fees was, of such a character that the Court- 
fee must be paid first and the application-for 
execution could only be-made afterwards. - 
| . Decree reversed. 





(a. o1P, wW. R. 1909, Cr) . 
‘PUNJAB CHIEF COURT. 
CRIMINAL AppraL No. 309 or 1909. 
August 17, 1909. í 
Present: :—Mr. Justice Johnstone. 
AHMAD YAR KHAN—Oonrvicr—., 
APPELLANT 
ae. 

EMPEROR-—Paosecuron—Rusronpent, 

Attempt to murder—Firing two shots—Kvidence— 
Statement of victim how far and when credsble—Impro- 
priety of prosecuting a witness during trial-—Prejudice 
—Bwamination of accused—Personal inspection of ' 
apotby Magistrate—Penal Code (Act XLV of’ 1860), 

s 807—Criminal Procedure Code- (Act V of 1898), 8s, 
342, 666. . 

A person’s firing two shots successively at gaoet 
person clearly showa murderous intent. 

here‘a victim in agony makes a statement ag 

to what had: happened. with him shortly .after. the” 
occurrence, the concoction of a false story is ‘highly 
improbable, 

While a case ig pending, it is undesirable’ and 
Coe to os ata ar of a witness for oe 


Pa no 


~ w wy ~ 


` 
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or other offencg which the witnesa appears to have 
' committed in connedtion with the case in m opinion 
i of the presiding officer. > ~ - -: 
“It is against the provisions of section 342, ‘Oriminal - 


T Procedure Code, 1898, to subject; an. accused “person: : 


to a lengthy examination before all the prosecution, 
evidence is over, particularly to ’ cross-examine him ` 
regarding the line of defence which he is to’ adopt. 


sr ah Magistrate does not make himself a, ala ge in 

“the cago by incorporating into it the resulta of his 
inspection of a spot where something connected with 
the mission of' the crime-is alleged to have 
‘happened. . Having visited the spot oxpressly for the 
‘purpose of the trial, “he is ‘fully justified in noting 


what he sees and in- drawing reasonable. inferences 


therefrom. . 
Crows y. Harea Singh, 18 P. B. 2901; 89 PL, B 
1901, followed. 


Grown Y. Manikam, 19 M. 263, dissented from. ` 


eo from the order of L. French, Esquire, l 


District Magistrate, Shahpur, dated 7th June, 


1909, convicting the appellant under section 


307, L P. O., and sentencing him to six year’s 
rigorous imprisonment and a fine of Rs. 3,000. | 
: Messrs. Grey, M uhammad Shafi, Abdul Qadir. 

, sind Muhammad Iqbal, for the. Appellant, -- 
- Mr. Broadway, A.D. B.,for the Respondent.. 


: Judgment.--I bave reserved- judg- 
see in this'tase because of ita greab import- 
ance and also because - of ‘the ‘necessity for - 

' careful analysis of''s somewhat” voluminoiis‘ 
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Prosecution Story—Accused in love with 
‘complainant’s wife and angry because com- 
' plainant had beaten her for talking to him, 
deliberately and with malice prepense went to 
the mosque where complainant had gone to 
. pray, and, standing in or in front of the main’ 
door-way, shot at and twice wounded com- 
plainant, who was standing on a mat under 
the central arch of the covered portion of the 
mosque, and then complainant having run ont 
of the mosque after him and fallen in the lane 

by Rupa’s shop, fired a third shot at him: 
wounding him again—see map. 

Defence Story—Accused, who had no inti- 
macy with complainant’s wifey wasat Kalra 
some’ 12 kos-away at the time of the shooting, 
which was really done by Fazl, servant of ac- 
eused’s father, acctdenfally in the act of shoot- 
ing ata mad dog, which had jumped’ on the 
wall of the ‘mosque and in that position had 
been shot at and missed: by the pursuing Fazl..- 

Mr. Erench then considers the nature and: 
the position of the wounds with reference to- 


“ the relative positions of assailant and victim 


and concludes that the wounds fit in with the. 
idea of a man ‘in the first act of Musalman. 
prayer” turning half round towards the asg- 
 sailant; but thinks the victim must have been 
standing rather to the right of thecentral arch 


record,' a lorg ahd- detailed ‘judgment ‘and 'hecaùse some shots were afterwards found on 


counsel's arguments extending over nearly 3 
days. Now after giving the whole case my- 
best attention and-striving to steer “a middle - 
course between neglect of important details . 
and undue ‘attention tominutim, [have arrived < 
at the conclusion ‘that the decision of the 
learned. District ‘Magistrate is justified by the. 


record and that his view of the facts is, onthe ` 
< Ido not agree with: from the blood marksalone what course the 


whole, the correct one. 
him in all his incidental inferences and argu- 
ments, but I believe with him that accused, 
Malik "Ahmad Yar Khan, did shoot at and 
‘wound Ghulam “Muhammad, - complainant; -~ 
with intent to kill him. 

“the most convenient way to deal with this ` 
appel will be, first, to give an abstract of the-' 

“lower Court's judgment: and then to explain 
where, and why, I agree with. that Court and ' 
where, and why, I dissent. - are 


Mr. French, then, after a foe: opening obser- 


` vations, begins his real jadgment by stating 


I. think, therefore, . 


the ground between that arch and the window: 
“to the right—see map, ` s 
‘Next, he observes that on visiting the spot 
“he carefully examined the blood stains on the 
ground, and found that they did not, on the 
ground, give the same idea as in the patwart’s 
map, where they look like a continuons trail. 
His conclusion is that itis impossible to say 


victim took in running about in his agony. 
From the map one would say he started from 
the lavatory— see map—ran through:the win- 
dow and along to the central arch, and thence 
straight for the main door-way and the street— 
an idea that chimes in with the theory of the 
defence. ` 

He then discusses the possibility of a third 
shot fired when the victim. was lying in the 
lane,-and in deference to the medical evidence 
finds that there was no third shot unless ib 
missed. Witnesses for the Crown testify to 


_ that there are two conflicting stories told by thethird shot in the lane, and complainant 
` the prosecution.and defence respectively to himself asserts it ; and this subject leads the 


“account for the wounding.of the complainant. 
Briefly.the t two stories are these :-— 


District Magistrate on to a consideration of 
the value of these witnesses, Wali (brother 


= 
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of complainant), . Khan Muhammad and Mu: 
dantmat Naurai he calls, so far as- the firing i 18 
soncerned, eye:witnesses by suggestion ”— ` 

Tali because he was at the pond (see map) 

. when the shooting began, Khan Muhammad, 
no special reason, and Musammat Nurai, 
‘iti probably only saw accused riding away. 

' Then he. comes to the testimony of Musam- 
mat Mundan who lives ina house separated 
from the mosque and its courtyard only by: s 
lane; This witness he recognises has some- 
what ‘changed her atory, he thinks she saw 
more than she admits. and heis rather inclined - 
tg take what he thinks-she must have seen ag 
if it was her own testimony. As to. Wali and 
Musammat Norai he: ‘is disposed 'to believe 
that they are telling the truth, when they say 
that-immediately after the affair they went to 


“the bungalow of Malik Mazaffar Khan, father 


of accused, and found him there.. (This i 18 an 
extremely Ipona finding as-we shall -see 
later: on.) , sui 

: Complainant Was: need to the hospital i in 
Shahpur 14 miles away and there he made -s 
-gtatement in presence of Lala Hari Chand, 
Magistrate, incriminating accused and. telling 
‘the story to which he has adhered ever -since. 
Distriot Magistrate holds that there was „no 
time for concoction of a false ‘story and that 
the telling of such.a story by him (i.e e., & false 
story) in his agony and torture is virtually an 
impossibility, especially as in - -telling .it he 
would be oraelly calamniating his (eahypothesi) 
inhocent wife. ~: 

- Then he points a that at 5-30 Pr, M. ne 
poles went to the spot, and that from the 
time, when Muzaffar Khan arrived, no more 
evidence could be procured because of the in- 
-” flgence of that Malik who owns the olg 
| Village. © - ~” 

: Discussing the PE of motive, He: holds 
the intrigue fally established ; aud then writes 
that the accused has adopted bêrah. lines , of 
. defence which he summarises as (a) the, dog 
story, (b). alibi; (c) the eumity. of the Waddal 
people who live at Chak Waddal, 3 or. 4 miles 
` away, (d) the resentment of the Kaleras (com- 
plainant’s people) at their. threatened eject- 
ment by the Malik, (e)accused’s .weak health, 
‘which made sexual intrigue and violent crime, 
especially: with fire arms, an impossibility., As 
regards (d) he says there-is virtnally.no evi- 
-dence,-and'similarly as regards (c),; and he 
nidienles the weak. health theory as contradict- 
_@d by evidence on the record, and ao he comes - 


to thé dog story, which “he su cole ta’: 8 
scathing and scornful chitin aiden the 
following main heads, namely : oe 
(i) Fazl admits he was once in the chase 
only a yard from the dog but did wot shoot: 
(ii) No witness saw the dog hit, andit must 
have been hit. 


(iii) N athu witness, wHo pretends , ‘the ‘dog l 


afterwards dashed through his compound, 
made no atatement till thé 4th: Jone, the crimé’ 
having occurred on 18th May:. 

(iv) A badly wounded dog could” nös hayé 
escaped. - 

tv) Fazi could never have been o reokléss 
as to shoot at: the dog, with complainaiil, sitting 


“or standing just beyond itin the line “of fire. 


(vi) Fazl could not have fired wher out’ of 


béeath with ranning. : 


(ii) Fazl standing must have been higher 
than complainant sitting washing, and. the 


-medical evidence shows the shots | were fired 


hoviséntally.- 


, (viii) -Fazl’s story dos not. agoount; for, 3 l 


shots: 

lir) Complainant wahing would have: ‘hed 
his, arms extended at length in front, of his 
body.and not flexed as thé doctor’ BAYS they 
must, have been. |, 


(x), Fazl’s story of hia subsoquent hiding, is 


unnatural and improbable. 


(xi) Fasl’s story proved untrue that he was 


found by constable and taken to thespot shown 
by him to. the police and the- Magistrate 
(Revenue Assistant, ). 

(xii) Allah Ditta Ohaukidar’ 5 story is high- 
ly improbable that he went firat to Muzaffar 
Khan and. reported the dog BbOrTy, and, on being 
sent on to police, reported to the Sub- Inspector 


. who never recorded it and who, totally denies 


the making of any. such report. -ro , 

(xiii) Muzaffar Khan's story ihat ‘the dog 
report reached him at the Tahsil (he is Sub- 
Registrar), and. that he contented himself 
with sending, Ja man to have ‘complainant 
brought to hospital, "is improbable, 


_, (xiv). When later he heard the story, of ‘tha: 
- shooting by his son, ‘he. would have gone. at 


once,to the spot or to police or Magistrate and 
have told the dog, story. 

` (xv) When ‘he arrived at spot, he. did, not 
tell thé dog story, though he says he did, 


wtr't F 


Pa 


i (awi), Between.3 and 7 P: xw. he wah really > 


arranging ‘for 6 ev idence of the dog story, gétting 
Fagl, his servant, to co-operate, eto., te, 
(awis) Noone ‘told the dog story to - the 
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police until Fazl came up, the Malik haying 
told only the'alibt story. ‘“ 

” (xviii) ‘The wajh takkar ` e B., 
the evidence of the persons’ who ‘came up'by 
chance and’'questioned the prostrate coni- 
plaiùant ete.—bears the stamp of falsehood. 

The alibi story. the learned’ District Mag- 
istrate disposes of by the remarks :— 

'{1) That. it is an easily ‘substained tale, 
each witness merely’ telling all sorts of things 
that really did happen at ‘Kalra’ in those 


days, and simply having to add’ that Malik, 


Ahmadyar was there. ` 

(2) That nodoubt the alibi witnesses are 
for the most ‘part men of standing and posi- 
tion, but they are also ‘related to, or ‘other- 
wise interested in, the accused, and according 
to ‘the otiental’ Code of: wnorals- it 19 their 
duty to save him „even at the cost of commit- 


| ting perjury. 


3 


(3) That’ the accused. was acquainted 
with the two English Officers, Fane and 
‘Waller, who were at Kalra on 16th and 
17th May and yet did not “see accused, one 
of them even asking where he was and 
being ‘told ‘ Mizeffarabad ‘Cerone the shoot- 
ing took place), Re ee 

(4) That “the accused da not mention 


1Y tet 


| own account, he was ‘therd, 


(5) That most of the witnésses pakan 
from saying that they saw the accused ‘at or 


“Very near ‘the time of the shooting —2 P. X- 


18th May—saying rather that they SAW 


him before that time and after that time,. 


Bo that it would be impossiblé to ‘convict 
them of perjary should ‘aconsed'be found 
guilty, the: distance “between Kalra’ ‘and 
Muzaffarabad ‘not being great.) >." 

(6) That the register of Ram Dass, Assist 
‘ant Surgeon, shows “the same peculiarity, 
containing -a1 entry’ of accused's name of 
17th May only, combined ‘with’ his evidence 
that’ he only-saw accused Again ‘at | 10. AN. 
on 18th May. © eet 

~ (7) That the register sould easily ‘ have 


‘been written’ up for the purposes of this vase | 


‘and, of course, the Assistant Surgeon (retired 
and employed and paid by Malik Umar Hayat) 
is not 4 an independènt- witness: - ké 

- (8) And'that acoused’s- story, of His loiter- 


ing’ about all. day, though’ suffering’ from 


‘heart and bad eyes, is improbable.” 
Finally the District Magistrate: reviows 
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the conduot of the Tia sak of Police, the 
Sub-Inspector and the Magistrate (Revenue 
Assistant.) His opinion, stated in brief, is 


_ that the Inspector, as not being directly in 


charge of the investigation, cannot be held 
responsible for errors in detail; thatthe Sub- 
Inspector’s conduct was honest, if a little 
timid, and that he failed in not searching for 
accused, in the neighbourhood, and in not 
putting a guard on Malik Muzaffar Khan's 
bungalow, and showed a certain leniency to- 


_wards the accused by supporting the applica- 
-tion for bail on the ground of ill-health of 


accused and that the Magistrate showed as 


decided bias in favour of the accused by 


refusing to take certain statements under 
section 164, Criminal Procedure Code, dis- 
played a kenen to. hamper the investiga- 
tion, was very keen to have the statement of 
Fazl recorded, and made a false statement in 


‘Court regarding the. non-recording of state- 


ments under section 164.‘ This is a serious 
indictment of the Magistrate and it merits 
examination, As Mr. Grey begins his attack 
upon the conviction by criticising the gen- 
eral attitude’ taken up by ‘the District Magis- 
trate, with some reference to his strictures 
upon the Revenue Assistant, I may as well 
deal with this matter first. 

‘It has been stated that the District 
Magistrate took a strong view from the 
beginning of the Revenue Assistant's bias in 
favour of the accused, and even suspended 
him and ordered his prosecution under sec- 
tion 476, Criminal Procedure Code, while 
the case was still going on. This has not 
been contradicted by Mr. Broadway, but I 
have been able to find no record of it in this 
file. If it happened, it was certainly an 


' undesirable order to pass, for action taken “on 


the spot, while a case is still pending, against 
and especially a 
witness of the standing and importance of 
Lala Hari Chand, may easily seriously pre- 


` judice the accused in his defence. Further, 


it does not seem tv me quite clear that it was 
the Revenue Assistant who refused to take 
the statements under section 164, Oriminal 
Procedure Code. I am inclined to think 
there was some confusion in the-matter, the 
Revenue Assistant thinking the recording of 


‘the statements undesirable, and the police in 


the- end taking the same view. Such a record 

‘is not always a help to the prosecution, and 

in advance & , difficult question- always- -arisen 
j 
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as to whether such - -æ record would be girai 
tageous or not; and very likely both Magis- 
‘trate and polise had doubts about it. 
‘fore;, I do, not quite agree with the learned Dis- 
“trict, Magistrate that the Magistrate has made 
8 false statement in Court, or that he showed 
‘any decided bias in favour-of the acoused. 
AS. regards any want of iriterest displayed by 
him, Mr. Grey states; and he is. not con- 
l ‘tradicted, that Lala Hari.Chand was -to be 
"transferred elsewhere next morning, and so 
could not be expected to take the interest in 
the case, which a man likely to see it through 
would | take : buf he asserts also that the © 
, Magistrate did’ a good deal,.had search made 
‘for shot and wads, refused bail of accused 
“early, on 19th, inspected the spot, ete. » 
_ On the wihole, I think the District Magis- — 
brate’s strictures regarding Lala Hari-Chand 
"arp a little harsh and, not antogother called 
‘for. fhe 
` The remaining saint Uen ap jr Mr. 
' Grey. in regard to the attitude of the District 
‘Magistrate towards the case show how careful . 
& Magistraté should be not to give any party’. 
avy:excuse for, complaining of bias.. I may 


say at once that I acquit Mr. French ofall: 


“bias: in my .opinion he has done his duty in a 

painstaking and impartial manner. Bat I do- 
„not think it was judicious to ‘record an order. 
“88 to Fazl and put him on bail in connection 
‘with a a possible charge under.section 836, In- 
‘dian ‘Penal Code. Fazl was the last witness to’ 
‘the dog story aud the Magistrate has wholly: 
\disbelieved that story. .Had he believed ° it, 
‘the order might have been logical enough, 
though hardly judicious at that stage; but 
when. the story was found untrue, where was 
‘the. basis for a future prosecution ünder sec- 
tion 336? 


+ Then,Mr. Grey touches upon the Tonet 
- examination of: the accused by the Court: 
-on the first day of hearing’ after only four 
‚prosecution witnesses had been ‘heard, and 
urges that:this was contrary to section 342, 
+Oriminal Proceduré Gode, and was calculated 
to projudicó the accused. I bave read that 
‘statement of ‘the’ acoused, and I find that 
‘it does go somewhat haroud. the limits laid 
' dowi in section 342: for instance, under that 
esection the questions regarding accused’s alabs 


sand regarding the dog story -can hardly be” 


:justified. .At'the same time, I am ‘satisfied 
ha no appreciable harm, was kk done 
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by the es ana ‘and I only mention the 
matter by way of future guidance. 


ae 


, The-othér points taken need not bè men- . 


tioned specifically, as I’ do: not - think hey”. 
show much one way'or the other. 

_I will now take up the most important’ points 
in the order in which the District ‘Magistrate 
takes them. I think much. unnecessary dif.” 
cülty has been raised up in connection with the 
position of the victim and what he was coing’ 
‘when be was shot. , Ib was ‘easy for Mr. 
- Grey to point out that the District’ ane 
was-wrong in talking ` of the “first. act of. 
Mussalman prayer” ag ‘an act iñ- ‘Which the 
flexéd arms are in front of the “body, “hands 
together, and: to urge that” the-’ District 
“Magistrate was confusing the Ohristikn with - 
the Muhammadan way of praying. : PE think 
“this i i8 quite a correct òriticism. ° a 


If complainant had, just. taken ‘his ‘stand’ 
‘ on’ the mat and was ‘ready to pray, as he says, 


" he- would’ have been standing with his ‘arms - 


vertical touching ‘his sides; but both District 
Magistrate and. Mr.’ Grey’ appear; to have | 
| forgotten that complainant heard a- noise | 
behind, ' looked’ round and saw his enemy’ 
with a gun coming, towards him ‘with, ` 
murderous intent, | He had not much time to ` 


move, bat would he have remained ‘standing — 
with his arms glued to his sides? He: would i 


certainly Have raised his arms and hive 


ETON e, 
: Tao 


? 


.moved off in one direction or- another, both ` 


acts being prompted by the instinct of self- _ 


preservation. OF course, he cannot? remem-. 
ber now exactly what.he did at such g moment, 
‘but itis no strained assumption _to take 
it that he ‘did these . acts. - He had hardly 


moved a step when the shots ‘came as he. 
was ‘standing, with his assailant on his left. 
front ‘and so he received them on the arms : 


and. chest just as the medical ‘evidence 
describes. Tt is curious that the . District 


Magistrate should insist upon complain: .. 
ant’s having been in the attitude of prayer. . 
says elsewhere - that.. 
complainant ' was rather to the right, 4.8. _ 


when ‘shot, for he 


north of the central arch (whioh is the spot 
for prayer) when shot. My firm: conviction 
is that complainant had time after he saw 


accused to raise his arms and to take a step, 
northwards before the shots’ came; and this, | 


accounts: for the shot found on the ground 


between the central arch and the northera 7 
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i In connection with the blood spots.on the -’ 
ground, the visits ofthe District Magistrate: - 
to.the spot and the small map (Exhibit X1II) 
Mr. Grey. makes some of his best points. He 
says, first, that the District Magistrate has 
made himself & witness in the case by import-. 
ing into it the results of, his inspection of- 


the;spot, and -points to Orown v. Manikam ' 


(1): .Mr. Broadway -retorts-‘with Orown v. 
Harsa Singh {2), and for my part I am 
unable to see. anything objectionable or 
illegal.in what the District Magistrate has ` 
done. ‘Having visited the spot expressly- 
for the purposes of the trial, he was, of course, 
fully justified:in recording what he saw and: 


drawing from. what. he saw reasonable: in- | 


ferences, - 
-Mr. Grey, en. pains pea I ihink’ ng 


-18, 8 pity’ the learned District: Magistrate . 


did not notice , this and offer an, explana- 
tion—that i in the. map, (Exhibit XII) “which | 
was made by .‘tho’ patwari ‘on the evening- 
of ' ‘the affair, | the lavatory i 18 marked as the 
spot Jai nishisty mazrub jahan, zarb hua.. Now, 
this in & map? Prepared | ‘under orders. of 
police ‘and yet wholly at variance “with the 
prosecution story, - requires some explanation... 
The maker of the’ map, WAS tho, patwart who 
pays that he: was Bent for by the polica and Was | 
taken to the ‘mosque’ and shewn ‘the blood 
marks by the Sub-Inspector. He made the 


map then and there, Sr.u. He was, unfor- Í 


tunately not asked who ‘told him the lavatory . 
was where the shots ‘took effect on Ghulam 
Muhammad. This ‘undoubtedly looks like 
B point i in favour of accused; but when we 
pousider the matter carefully it will be seen 
that the possible ‘explanation | is that some- 
body, on the side of the accused got at the ` 
patwàri. "The idea that at 8 P. at. the theory - 
of the prosecution was that complainant was 


- ‘phot’ at the ‘lavatory: will not hold water 


for a moment. Long before that time the . 


story. that-he ‘was shot - under or near the ` 


central | arch of the’ mosque was fully establish- 


ad,’ And nò police officer, or other person, ex- 


cept, in collusion’ with. the acòúsed’s friends, . 
could” “have told the patwart to note lavatory , 


the spot: Tt follows that “the note and 


` the’ depicting’ ‘of the blood | ‘marks in the 


Oe 18 P. R. z 1001 Or, 89 P, Li B 1901. 


ap as we see them‘ ‘were’ dons- without the” 
wwlédge of the police, who „seem. _never “to” 
have seal the mistake, The ` Tiap is’ 
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very small and cramped and so is the writing 
‘on it,and ibis:quite possible that the patwart 
having been gobab as described above, the 
police never ‘scrutinized the map carefully, 
and later the District Magistrate, seeing how 
amall and unsatisfactory a map it was, simply 
ordered a new large one without examining 
it with any. care. My view then is thatthe 
blood. marks and the finding of the shot are 
not incompatible with the general truth of the 
prosecution -story. 

As regards the third shot no doubt the Civil 
Surgeon’s evidence is’ deserving of respect, 
but we havea good deal of direct evidence 
of ib." Now- if the medical witness had been 
of. opinion that there was a third shot, 
- though in fact there was none, one might 
find the prosecution trying to provide | ‘eye- 
witnesses”, of a third shot, but with the 
medical evidence only admitting a third shot 
under what might seem impossible conditions: 
d. ¢.,-virbually negativing the idea of a third 
shot, it is not easy to account for the com- 
plainant, Wali, Khan Muhammad and Musum- 
matl. Narai all insisting upon such a shot. 
Fiven:a desperately injured man could hardly 
imagine a loud. report in the lane and the 
_ receipt of further wounds there, if nothing of 
the kind really occurred. For my part 
I see no difficulty i in accepting the story of. a 
shot fired in the lane. Complainant . says 
,In examination that he was dying on his 
right side then and accused was 5 or 6 paces 
“away; but ‘he also says he fell on his face, 
we may take it, then that he was lying face 
downwards but is body slightly raised on 
the left side, and in that position a shot fired 
at him by A man some paces away and abreast, 
_of ‘him would cause wounds of the same 
direction as the wounds caused by the first 
two shots. And here I may as well note, as I 
see Í ‘Have not explained my view fully above, 
' that I -do nob adhere slavishly to the doctor's 
idea as to the first two shots being fired at 
"complainant so quickly ‘after each other that 
he could ‘not have changed his position. In 
cross- -examination he says hə did change 
his position. The doctor is right when he 
says the shots were horizontal or at right 
angles ta the axis of the complainant’s body; 
but.the shots would, still be horizontal even 
, fhough complainant had run a step or’ two 
“between the shots, and all that is required 
is that his body was each time Agen at the 
same angle to the line of fire. This 


* 
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is quite possible, and to my mind even pro- 
bable, I may note also thet it is unfortunate 
that no-search for shot was mads in front of 
Rupa’s shop. However these things may 


be, it seems to me impossible to reject the 


aforesaid direct evidence on the strength of 
inferences such as have been drawn from 
the nature of the wounds. 

I əm inclined to agree with the District 
Magistrate that Wali and Musammat Nara 
did not really see.the shooting. Wali i in the 
` firat report did not pretend to be an eye 
witness and Musammat Nurai has improved 
upon her statement tothe police. Bat Khan 
Muhammad has said all along that he saw the 
firing and the District Magistrate gives no 
reason for disbelieving him. Probably he 
did see it. He was examined by the police 
at 5-30 Pp.’ m. very soon after their arrival 
at the spot. 

It ig not easy to guage the value of 
Musammat Mundan’'s evidencé, as she has 
varied her story in detailing it to the police 
in examination. In these circumstances 
it is impossible to attach very much weight 
to it. We can, however. say this much that, 
had there been a mad dog, she would core 
ly have been aware of it. She was subjected 
to a very searching cross-examination and 
seems to have been much confused and 
bewildered in the course of it. After all the 
complainant's own story is the most import- 
ant one, and I agree with District Magistrate 
that concoction by him at such a time’ ofa 
false story of this kind ‘is virtually an 
impossibility. It seems tome also impossible 
to doubt the substantigl truth of the story of 
a liatson, between accused and complainant's 
wife. I very much doabt whether complain- 
ant, who clearly shewed disinclination to let 
his wife’ s name come into the case, could have 
“been persuaded to defame her falsely. He 
had intended to take her back with him to 
his regiment and no doubt his idea had been 
that the affair of the harson would blow 
over and the young Malik would transfer 
his roving affections elsewhere. L think his 
hesitstion about bringing in hername was due 
to this causeand not to any desire on the 
part of the woman Imam Bibi or any 
‘other person to make him tell a 
false story. To my mind Musammat Imam 
Bibi’s intervention was due to her sensible 
apprehension that, unless the real motivə of 
the. outrage was at once Stated, mack doubt 
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would be thrown upon the complainant’s 
story; and to my mind it is sufficient that she 
admits herintervention, which I think’ she 
would have denied had it been mala fide and 
with intent to manufacture a false case I 
méy also say that I wholly disbelieve the 
evidence to the effect that either in Muzaffar- 
abad or on the way to the hospital complain- 
ant ever said a word about the mad dog or 
Fazl. That evidence is flimsy and unsatis- 
factory; andI do not believe that complainant, 
with the shooting by Fazl vividly in his mind 
as well as the concourse of villagers who, 
according to the defence, saw that shdoting, 


- and with consciousness that he had just told . 


several persons one after the other that Fazl 
shot him, would had dared, in his broken AD 
tortured condition, to tell an entirely new 
false story about the young Malik, who 
on the hypothesis of the ' defence mingé 
have been well known to have been absent 
from the village in those days. 

1 also agree entirely with the learned Dis: 
trict Magistrate's views upon the weak- health 
theory ‘and upon the suggestion that a false 
case has been made up because of the enmity 
of theWaddal Sardars or the projected expul- 
sion of the Kalaras. Had the accused been 
known to be a hopeless weakling, would he 
have beén selected as the vicfim of’ this 
kind of charge? Had the Waddal „people 
time or opportunity to invent a false case 
and to impose their will upon the com- 
plainant and his friends? ‘Is there any 
evidence worthy of the name ' that 
Muzafar Khan really intended ‘to expel 
the Kalras and had let them know this? 
All these questions I answer with , an 
unhesitating negative. 

The District Magistrate takes much tind 
and trouble over the dog story. Though 
some of this remarks on it seem to me a 
littlé far-fetched, such as that the dog must 
have been hit and badly wounded and could 
not have got away, and that” Fazl would 
never have fired at the dog with a man. sitting 
behind ib in the line of fire—neither of 
which is in accordance with ordinar human 
‘experience—I think he ‘has’ susce deed in 
showing the’ extreme improbability “of the 
tale. There is” some difficulty in secounting 
for the horisontal ‘nature of. ‘the shots 
if the dog story is trae; but the real diioalty 
in accepting the tale is to be found ` in’ ‘the 
way in which it was first Sale. and other 
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surrounding circumstances: As this ‘matter | is 
bf great, importance, 1. ill discuss ib. 


er ae 

Fazl says he” was ang by & "constable 
‘and. brought i in, but this is absolutely. untrue. 
Hé came,in of himself at 7 P. x., and to this 
we, must. add the circumstance: that he seems 
very ignorant. of fire- arms and cartridges and 
has virtually admitted i in Ogurb that he.did 
not ‘know how to, load. the gun. No doubt- he 
also said. he had, “frequently fired it,, but. his 
päriission is important. Then, the conduct, of 
nyaffar Khan is curious, Mr. .Grey,. tries’ 
hard to show that it was natural, buthe has 
not satjafied 3 me. In, my’ “opinion the state- 
nents of Khan Muhammad ‘and ‘Musammat.: 
urai, Witnesses, that they `, found him, ab 
His bungalow in Muzffarabad ; immediately. 
after the shooting, are true. ` I do not think, 
that’ these‘ witnesses could have invented. 
this or have realised ‘what bearing it, would: 
Rave or. thercase generally, or the defence. i in 
particular ; and the long story Muzaffar Khan 
tells’ about’ the.report to him: first of the dog 
story and then of the chargé against: his son, 
and his subsequent, loitering, about in dismay. 
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on ith a left him there arly on 17th. 

No. 13. The Assistant Surgeon—Il7th and 
10 A. M, 18th and he cannot remember 
previous visita of the accused. 

_ No. 14, 17th ; and 18th till 11 a. x. 

| No. 15, ‘17th ; morning of 18th; 6 P. w. 
18th, 

» No, 
“No. 
p No. 


16,.18th at peshi (time of shooting). 

17, 18th rotiwela till peshi. 

13, 18th, 3 r. x. 
No. 19, 18th, generally., 
CN 0. 20, ‘17th ; and-on 18th was told accused 

had ‘gone to Khizrabad. 

No. 21, 18th evening, followed accused and 
“Malik ae Hayat to Khizrabad. 

No. 36, Malik Umar Hayat—17th evening 
18th, 8 a. M., 3-P. 3M., and 5-30-p. M. 

Now the above, abstract shows that if 
witnesses Noa.: 16, 17, 18 and 386 are 
eliminated there would. be no real evidence of 
alibi at all; that, is, even. if the remaining 
evidenceis | trie, it would rot clear the accused 
and the. evidence of witness No. 177 ig vague. 
Witness No 16 is, it appears, a’ large land- 
owner living within the magisterial jurisdiction 
of, Malik Umar Hayat. He has been tried for 
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at the, Kutoherry or Tahsil and, waiting for murder and acquitted, and he has given evidence 
the Thanedar, ‘i is highly; improbable and,is of alibi in anotherrecent serious criminal case. 
vittnally uncorroborated., He did not go to; Witness No-18 is alsoaland-ownerliving near’ 
the hospital, though one would have expected Kalra. His explanation of the reason for his 


him to do so; and- when he reached the scene, 
of- the” ‘outrage, “he. did not, whatever he. 
inay Bay now, tell the dog story .to the police. 
He ` was ‘afraid to say. too much till the- story: 
was fully prepared, and- so be kept quiet till 
Fazl turned up. In my opinion the probability 
is that he was’ at Muzaffarabad all that 
afternoon and was busy arranging the. false. 
story. of the dog. Now all thie conduct oni his 
part, is reprehensible, but ib is not so wicked, 
as to be intrinsically improbable., The accūsed- 
Was this. “Boh, | and,, “Im accordance . with :the . 
dictates: of human, nature as it exists. all over, 
the world; he strained. every nerve to save 
him, per fas pt. . nefas.- . 
itis a painful task bo deal, with the, ‘alibi. 
evidence. „The learned ‘District Magistrate’ 8- 
criticisms of it are for the most part “sound. 
“It is trae that, the tale is an éasily sustained 
öne, and that. most of. the , witnesses. do not : 


` say “they saw thé accused: at. or, about 2P. M.. 


on 18th May. ‘Put, briefly the wilnesses ress , 
pectively give | the: following times” as those 


_ ab whioli they saw " accused: at Kalra: min 


“Witness No. 12 went to Kalra with accused 


being there on 18th is not. very satisfactory.. 
Both these witneases may have been persuad- 

ed that the accused really was at Kalra and 
so have stretched the point and said they saw 
him there.. Butas regards Malik Umar Hayat 
Tam driven to the conclusion that his solici- 
tude'for his kinsman has driven him to the 
unfortunate course of' giving false evidence 
for him: ` He may have’ thought his relative 
was really. innocent and the victim of a false 
charge, “and” so may have reconciled it 
with his conscience to save him even at the 
éxpense.of truth,’ but that he has spoken 
falsely- -I-have no doubt whatever. 

From the above remarks it will appear - 
“that my. view 18 that accused is guilty of 
the ¢ offence. charged.. The two shots in the 
mosque, followed by: the third shot in the 
‘Jane, show, the murderous intent. The alibi. 
. gtory. i is false and the dog story i is also fulse. 
I -wish ‘only in conclusion to -say that this 
difficult -case: has been on ‘the whole well 
tried by the District Magistrate, but I think 
it. would have been-better if he had not. made 
his remark about the oriental code of morals 


$ 


t 
“ 
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‘demanding that even at the. expense of per- 
jury a member of a family. must be saved 
from punishment. I have said that it was 
“natural that afather should try to save his 
son, but I have also said that this would ob- 
tain all over world, I would not go so far -as 
to say that the oriental code of morals would 
‘demand perjury from all kinsmen, much less 
from such witnesses as os 16 and 18 afore- 


i said. < 


The sentence seems to me TERE N 
The appéal is dismissed. Accused must forth- 
with surrender himself ab Shahpur. An- 


nounced, - 
ik eee ianei., 


~~ 


fe 





(s. c. 12 Bom. 1 L. R. 16) 
BOMBAY HIGH OOURT. 
Frest CIL Arrear No. 29 or 1909. 
_ November 30, 1909. 
` Present :—Mr. Justice Chandavarkar and 
Mr. Justice Heaton. 


‘Tae SEORETARY: or STATH—Dererpant 


—APPRULART 
- DET IU 
' LALDAS NARANDAS—Prans— 


RESPONDENT. 

_ Land Revenus Code (Bom. Act V of-1879), 8. 48— 
“Appropriated” meuning of —Construction of statute— 
Interpretation of tazing enactment. . 

Havingregard tothe ordinary canon of construction 
“that “a word, which ocours more than once in ar 
Act must bo construed to have the same moaning 
throughout the Act unless some definition in it or 
the context shows that the legislature used the word 
‘in a different sense,” the word “appropriated” in 
section 48 of the Bombay Land Revenue Oode of 1879 
has the same meaning in clauses (a), (b) and ( (c) of 
the section, that ia, it moans “made one’s own” and 
conveys the idea of exclusion. To appropriate any- 
thing for. any purpose is to set it apart for that 

BA in exclusion of all other uses. ` 

Whitehead v. Gibbons, 10 N. J. Eq. 235, roforred to. 

Therefore, cl. (b) does not apply to land used 
‘both for agricultural and other purposes. 

A 


enactment mant bo construed strictly in ' 


taring- 
favour of the subject.- 
Appeal from the décision of F, xX. D'Souza, 


Esquire, District Judge of Ahmedabad, in 


l Civil Suit. No. 2.of 1907. 


“Mr. Strangman, - Advocate- General with 
Mr. G: 8: Rao, Acting Government Pleader,- 


for. the Appellant. 


- Messrs. G. K. Parekh and P. B. Shingne, on 


‘the Respondent. 


Judgment.—tThe respondént is the 
occupant of a land. used for agricultural 


- purposes and has been paying to Government 
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~ (1) 10N. J, Eq. 285. 


- [1910 


assessment chargeable on * land appropriat- 
ed” for those purposes under - cl. (a) of 


section 48 of the Bombay Land- Revenue . 


Code. During the seasons when the land is not 


_used:for agricultural purposes, the respondent 


has been letting it out-for stacking timber and 
deriving profit from this special user of - the 
land. Government by the guit which has led 
to this appeal claim the” right to impose 
additional assessment on the lend on account 
of that special user. They rely. on cl. (b) of 
section - 48, which provides that land revenue 
shall be chargeable ‘ ‘upon-land appropriated 
for any purpose from which any other profit or. 


_ advantage than that ordinarily acquired by. 


agriculture is derived..”- The word ‘ ‘appro. 
priated x -Means in its natural sense, “made 
gne’ s own,” and conveys the idea of- exclusion. 

“To appropriate” anything ‘for any purpose 
is to set it apart for that purpose in ‘exclu- 
sion of all other uses. American and Eng-. 
lish Encyclopædia of Law: Whitehead -v 
Gibbons (1). 


- The context in-which the olause i in i question 
occurs in section 48 leads to the, same éon, 
clusion. Clause (a) relates to “land appro-. 


~ 


~ 


priated for purpose of agriculture.” That — 


obviously means land devoted to agricultural - 
purposes and no ‘other. Similarly, cl. (e) 
relates to “land appropriated for building. 
sites ’—that is, land devoted to -building 
purposes ana no other., If the word “ appro- 
priated ” has that meaning in cls. (a) and 
(c), we must understand itin the same sense 
in clause (b) having regard.to the ordinary ` 
canon of construction that a word, which 
occurs more than once inan Act, must be con- 
strued to have the same meaning throughout 
the Acé unless some definition in it or the 
context, shows that the legislature used tha 
word in different senses. 


Had the legislature intended ol. (3) to 
- apply to land used both for ‘agricultural and | 
other purposes, it would have used apt 
language to convey its meaning. ‘It would . 
have referred to the land-in cl. (b) as land 
appropriated for purposes of agriculture and 
other purposes except building sites. ` This- 
ig a. taxing enactment, and must be construed ` 
strictly in favour of the subj ect. 


The decree appealed from must, therefore, ; 


be confirmed with costs. ; 
Deores. confirmed. 


~ ate 
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In re: MALIK UMAR HAYAT KHAN. 


es (s. c. 2 P. W. B. 1910 Or.) 
PUNJAB CHIEF COURT 
MISCELLANEOUS APPLIOATIONS 
any -December 6, 1909, - 
. Present: —Mr. Justico Johnstone. 
In re MALIK UMAR HAYAT KHAN— 


(Wirnuss)— PETITIONER. 
Practice—Power of a Judge to review a criminal judg». 
mont and expunge damaging remarks against a wriness 
a Procedure Code, (Act V of 1898), 8. 439— 
iston. 


A Judge has power to re-consider and expunge 
damaging observations regarding a witness in a 
criminal case, who had at the trial no chance of- 
defending himsolf. This does not amount to feviewing 
a criminal judgment and thére ia no question of 
Kaga Ing the guilt of the acoused. ` 


.Mesars: Grey and Hasl-i-Hussain, for the 
eee 
ibaa? gsment.—On tho 18th August last, 
sed the appeal of Malik Ahmad Yar 
h against his conviction under section — 
307, Indian Penal Code, ‘by the District 
Magistrate of Shahpur, and upheld both ` 
conviction and sentence. The defence of the 
accused was an alibi- ;the affair occurred at - 
Muzaffarabad and the defence was that, at 
the time of- its occurrence, accused was at 
Kalra. In disctissing the alibt-evidence I point- 
ed” out that out of 11 witnesses only 4, - 
were, if believed, effective in proving alsb:, 
inasmuch as the rest, even if believed, gave 
evidence not incompatible with the commission 
of the offence of. the accused. These 4 were, 
No. 16, who said’ accused was at Kalra on. 


“18th May at peshi which was the time of the 


shooting at Muzaffarabad ; No. 17, who said 
accused was at Kalra Bom roliwela HH peshi 
on that day ; No. 18, who said accused was 
at Kalra at 3 Pm. “on that day; and No. 36 


‘Malik Umar Hayat Khan, who said accused 


was seen by him at Kalra on evening” of 17th- 


' May, at 8 am. on 18th, and at 3 p.m. and 
` 5-80 P.M. onthat day. ; 


This is the way in which I put the matter.’ 
in my'judgment. Much stress was laid by 
‘the counsel for the defence on the evidence 


of this last witness, which on account of his 
social -and official position naturally carries, 


“nuch weight, and it was urged that it was 


extrémely improbable-that a gentleman’ of 
his standing would perjure himself, 
Mr. Grey has now .made a ‘representation 


to this Court regarding my remark upon the 


evidence of this withess, which remark I 
transcribe here :— 
“ “Both these ` witnessed: y Nose 18 and 36 


ta 
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_ may heve been persuaded that the accused 


really was -at Kalra and so have stretched 
the point and said they saw him there. But 
as regards Malik Umar Hayat Khan I am 
driven to the conclusion that his solicitude 


` for his kinsman has driven him to the un- 


fortunate course of giving false evidence for 
him. He may have thought his relative was 
really innocent and the victim of a false 
charge, and so may have reconciled it with 
his conscience to save him even at the expense 
‘of truth; but that he has spoken falsely I 
have no doubt whatever.” 

Mr. Grey pointed out that his client was 
not on trial before’ the Court and had no 
_ opportunity of explaining his position, and he 
’ essays ‘to show from the record that the 
deposition of his client, read as a whole, is 
not incompatible with the guilt of the 
accused person and so is not, on the record, 
a false deposition; that is to say, that the 
accused, who according to the prosecution 
theory and evidence did get on his horse at 
Muzaffarabad after he shot his énemy, and 
did gallop off towards Kalra might have been 
at Kalra at the time stated by the witness. 
Mr. Grey, therefore, asks me to append a 
rider to my judgment exonérating his client, 
or in the alternative, to order his prosecution 
for perjury, in which case an opportunity 
‘would be afforded him of establishing his 
innocence, 

I think I am saho in acting upon this 
application, though the case is no longer 
before me. This i is . mo -attempt to induce & 
Judge to review “a Criminal Judgment” ; 
-there ig no question of re-considering the 
guilt of the acoused, which, if Mr. Grey’s 
essay is successful, becomes, if possible, clearer 
than before: It is merely a request to a 
. Judge to re-consider damaging observations 
regarding a witness who had at the trial no 
chance of defending himself, and lam happy 
to say I find-myself in è postion to record 
now -that I was wrong in writing that the 
witness had committed perjury. For the 
reasons I am about to state I have arrived at 
the.conclusion that this witness’s evidence, 
read as a whole, may be substantially true. 

The witness’s statement was not so definite 
as I- put it in my judgment, led thereto as I 
was by the stress laid by acoused’s counsel on 
the seritence in it as to seeing accused at 3 
P.a. The portions of the statement bearing 
upon the question now before me are thesg —~« 


r 
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“The next day, 18th May, when the day 
was well on, perhaps S A.M. or so, as faras I 
can say, Isaw him at Kalra. I ‘did not see 
him again until 3 P.N. as I had a lot of office 
work, Ahmad Yar about 3 r.m. or a little 
after, Lam not exactly certain, came and 
knocked at my door. I told the punkha coolie 
fo open the door, Ahmad Yar asked me, ete. G 
eto, . . Then KENEN went away.” 

‘Phen I went on, with ‘my work until 5-30 
F.M. or -thereabout. At 5-30 p.w. I went to 
Malik Firoz’s house. Ahmad Yar was staying 
ab the house and spoke to me.” 

“If accused has really committed the 
offence charged, then I desire him to suffer 
the penalties.” 

' To Court— ‘I can say certainly that from 
3 to 3-30 until 5 par Ahmad Yar was at 
Kalra. A man can’t get from Muzaffarabad 
fo Kalra i in less than an hour....’ Ha man 
wants to go quickly, he would go from 
Muzaffarabad by the Lak Road for 2 miles 
and then he will go by a straight way, .to 
Kalra. Muzaffarabad isa mile or less from 
the Bhera Road, A man can go full gallop 
along the Bhera Road and then he can turn 
down by Jhanrian and go full gallop to 
’ Kalra by the road. No one can go at a full 
gallop all the way without stopping. Iti is 
possible for a man to go ata 8 or 12 anna 
gallop all the’ way without. stopping, .if not 
hot weather. “By’3 r.m. I mean peshi, I did 


not compare the time when I .saw the accused” 


by my watch, as I don’t carry my wrist 
‘watch in the hot weather. When I say 8 or 
3-30 Par. I say this at an estimate (andazan). 
I say the time 3-30 r.a. because my post 
arrives at 2 and I take an hour or 14 hours 
reading’ the papers, etc., 
after this knocked.... It is possible that 
the time when I say 3 or 8-30 p.ar. was later 
or earlier,” 

Now after a careful consideration of the 
facts connected with the occurrence at 
Muzaffarabad, I came to the conclusion that 
the shooting took place as nearly as possible 
at 2 pa. I have now examined carefully 
the available data regarding distance from 
Kalra to Muzaffarabad by the various possible 
routes, and regarding the time in which a 
young man could make his.way on horseback 
from one place to the other. I need not go 
into details here furthor than to say that, 
excluding the way the crow flies, which, 
though, of course, ei is clearly not the 


Sawan 
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most expeditious, the way: by the Bhera 
road is some-12 miles and -the other (Lak 
Road) a little less; and that, apart from the 
heat of the weather, which, no doubt, would 
somewhat delay both horse and man, there 
is no reason- apparent why accused should 
not have gone at a fair pace all the way. 
Here I.-may note thatin the witness’s deposi- 
tion we get a hint that accused may. have ` 
Deen taxing his ‘strength that day, for he 
says that, when they got at Muzaffarabad, 
whither witness took acoused that night, he 
(witness) heard that accused had beex 
fainting and so took him to the Civil Surgeon: 
But I should also note that this witness as 
well as others, mentions that accused was 
liable to fainting fits, and the other, witnesseg 
say. he is ne rider.. | . 

My conclusions are:— 3 

1. That accused might have - done the 
shooting at 2 P.a. and have reached Kalra: by 
an effort, which he clearly - ‘made, by some 
time between 3 and 3-30. 

2. That the witness cannot is held to have 
said positively that he saw accused at Kalra 
at 8 pat; ashe was speaking from memory. 
and general impression and not by the clock: 

: 3. That witness may have spoken the truth, 
throughout or-what he believed to be the truth, 
and so has not, on fas record, committed 
perjury. 

Petition accepted. 


? 
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(s. c. 13 Bom. L. R. 31.) - _ 
BOMBAY HIGH COURT. © | 
- URIMINAL Revisron Avpiication No. 379 
. or 1909. 
October 6, 1509. 
Present:—Mr. Justice Ohandavarkar and 
Mr. Justice Heaton. 
GANESH BALVANT MODAR; 
PETITIONER | , 


VETEUS 


EMPEROR-—RRSPONDENT. 

Oriminal Procedure Code (Act V of 1898); s. 439— 
Revision—Facts, whether may be gone into—Penal Code: 
(Act XLV of 1860), 8. 1244A—Sediitous articla—Publica- 
tionland character of article, questions of fact—Intention. 
—Attempt to publish sedition. 

Ft is the settled practice of the High Court to. 
refnse to interfere, in the exercise of its revisional’ 
jurisdiction, in regard to findings of fact, except on 
very exceptional grounds, such as a misstatement of 
evidence by the lower Court, or the misconstruction. 
of documents, or the placing by that Court of the’ 
onus of proof on the accused contrary to ths law of 
evidence. 

Queen v. Shekh Sahib Badrudin, 8 B. 197; Queene 


. Yol. V] 
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Empress v. Mahomad Hasan, (1898) Unrep.- oe A 
Fit; Queen-Hmpress y. Ohagan Dayaram, 14 B. 
followed, 

The qzestion of publication and the ‘question of the, 
seditious character of article are questions of fact, 
which have to be determined, on the evidence and by. 
the light of surrounding circumstances. . 

‘An attempt to commit an offence is punishable’ 
under the Indian, Penal Code. All that is necessary, 
to constitute such an attempt iasome external act, 
sométhing tangible and ostensible of which ‘ the law 
can take hold as'an act showing progress towards the 
aotual commission of the offence. It doesnot matter 
that the progress was interrapted. 

‘An attempt to publish a seditious article iscomplete 
for the purposes of law when copies of the azine 
containing the article-are sold. It is none the less 
an attempt because something external happens 
which prevents a perusal of the artiola by the buyers 
of the magazine or any other member of the public. 

‘ Whether an article is seditious within the meaning 
d? section 124A, Indian Penal Code, depends on 
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on the ‘evidenge aia by the AAN 
circumstances.” . On these questions of fact, 

the learned Magistrate has recorded his find- 
ings with his reasons thereforin his judgment. 
What we are asked by the learned counsel for 


the petitioner to do is to appreciate the evi- 


dence and revise the Magistrate’s findings of 
fact. But it has been the settled practice of 
this Court to refuse to interfere, in the exercise 
of our revisional jurisdiction, in regard to 
findings of fact, except on very exceptional 
grounds, such as a misstatement of evidence 
by the lower Court or the misconstruction of 
documents, or the placing by that Court of 


_the onus of proof on the accused contrary to 


whether the article was intended to bring the Govern: | 


ment into hatred and contempt and the question of 
intention i in such cases is a question of fact. 


Revisionfrom convictionand sentence passed 
by A. H.S. Aston, Esquire, Ohief Presidency 
Magistrate, Bombay. 

Mr. Baptista, with Mr. V. V. Bhadkamkar 
and Mr. B. V. Desai, for the Acoused. 

Mr... Strangman, " Advocate- General, with 


Mr. E. F. Nicholson, Publio Prosecutor, for the | 


Crown. 
J udzment. ! 

* Chandavarkar, J.—This is an application by 
Ganesh Balvant Modak for revision ofthecon- 
viction recorded against, and sentence passed 
upon him by the Chief Presidency Magistrate 
of Bombay under section 1244 of the Indiar 
Penal Code. The learned Magistrate has held 
that the petitioner has-been guilty of the 
offence of attempting to excite feelings of 
disaffection towards the Government: estab- 
, lishod by law in British India by the sale of 
copies of a periodical called the Swaraj con- 
taining an article headed TheAMtiology of the 
Bomb in Bengal, ’: which is seditious within 
the meaning of the section above mentioned. 
_ This finding of the Magistrate has been 
assailed before us on two grounds : first, that 
there has been no publication by the petitioner 
of the periodical in question, containing the 
article charged as‘ seditious ; and, . secondly, 
that the article itself is not seditious within 
the meaning of section 12 tA of the Indian 
Penal Code. 

It is to be remarked at the outset: that both 
the question of publication and the question 
of the seditious character of the article are 
questions of fact, which haveto be determined 


’ thelaw of evidence. Queen v. ShekhiSaheb Badru- 


din (1); Queen-Eempress v. Mahomad Hasan 
(2); Queen-Empress v. Ohagan Dayaram (3): 
On the question of publication, itis con- 
tended by’‘thelearned counsel forthe petitioner 
that the facts proved do-not constitute publi- 
cation. The facts relied upon by him are 
these: -—The petitioner received an advance 
copy of the Swarajfrom London onthe 2nd of 
July by post. The balkofthe copies of the 
periodical sent for sale was delivered to him 
on the 26th of July, and he sold.n number of 


‘ them on that day. But from the 2nd of July 


to the 26th of that month, the petitioner was 
occupied with other Bosiness than, that of 


ooking after the interests of the Swaraj, and 


he had no time to read the aracler it charged 
as seditious. - 

These, however, are not all a facts. There 
is evidence on the record to show that the 
petitioner is sole agent for the periodical for 
the whole of India, that he took great interest 
in it (Exs. S. O. and F.) and that on the 15th 
of May 1909, he had written to the proprietor 
atid editor of the periodical in London, asking 
for an advance copy by post that he might 
know what to expect and make use of his own 
daily paper in Bombay, the Rashtra Mat, for 
the special advertisement of the Swaraj. It 
is admitted that an advance copy was sent and 
that the Swaraj was advertised in the Rahstra 
Mat, of which the petitioner was manager. 
Further, on the 10th of July, an article had 
appeared in the Rashtra Mat noticing the 
Swarnj and its contents. Upon all this evi- 
denceit was competentforthe Magistrate Lo find 
as a fact that the accused had read the article 
and knew its contents and character before 

(1)8 B. 197. (2) (1888) Unrep.,Ur. C. 244, | 

(8) 14 B. 381, i 2 
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the sale of the copies. It is conceded by the 
petitioner’s counsel that under the circum- 
" stances of thé casé theonus lay on the petitioner 
to prove that hehad notread the article. 
onus, the Magistrate finds, he has notdischarg- 
ed. No error of law has been pointed ont 
to us to warrant our interference with the 
Magistrate’s conclusion of facton this question. 
But it is urged that there was no publica- 
tion, because the prosecution had not led any 
evidence to prove that any of the buyers had 
read the article. Insupport ofthis contention, 
the petitioner’s counsel, Mr. Baptista, relies 
upon a passage from Odgers on Libel, where 
it is said that an attempt to libel is not action- 
able unless it is effectual. That i is, there must 
bea publication in fact: “ That the third 
person had the opportunity of reading the libel 
is not sufficient, if the Jury are satisfied that 
he did not in fact avail himself thereof, even 
though it is clear that the defendant desired 
and intended publication.” But, as the pas- 
sage and the chapter in which it occurs as also 
_ the cases cited in illustration clearly show, 
the law stated by Dr. Odgers is applicable to 
actions for libel, not to criminal prosecutions. 
No suit cam lie for damages for an ineffectual 
attempt to libel, because the attempt failing, 
thereisnoi injury andin actions for libel proved 
or “presumedinjury to reputation’ is the cause 
of action. > Pollock on Torts, p. 245, 6th 
edition. It is otherwise in criminal law. An 
attempt to commit an offence is under our 
Penal Code punishable. All that is necessary 
to constitute suchan attempt is some external 
act, something tangible andostensible of which 
the law can take hold as an act showing pro- 
gress towards the actual commission of the 
offence. It does not matter that the progress 
was interrupted. In the present case the 
attempt was for the purposes of law complete 
when the petitioner sold the copies. It was 
none the less an attempt, because something 
external to himself happened which prevented 
& perusal of the article by the buyers or any 
other member of the public. 
The next question is whether the article is 


seditious within the meaning of section 124A. 


of the Indian Penal Oode. That depends on 
whether the article was intended to bring the 
Government into hatred or contempt. The 
question of intention in such cases is one of 
fact. As pointed out by Sargent, Q.J., in 


Dyami Naik v. Lis 4). rel 
(4) (1889) P. J. 87. wappa (4), relying on a 


INDIAN 


That. 


OABES, [1910 
dictum of Lopes, J. in Northcote v. Doughty (8), 
where, on the construction of a document by 
the light of surrounding circumstances, the 

uestion is entirely one of intention, it becomes 
a simple question of fact as to which the 
decision of the Court below is conclusive”. 
Hoere it was a question quo animo the article 
on “The Aitiology ofthe Bomb in Bengal” was 
written. As such it resolved itself into a 
mere question of fact, on which the Magis- 


- trate’s finding must be treated by thisCourtas ~ 


conclusive according to its settled practice in 
the exercise of its revisional jurisdiction unless 
some error of law vitiated that finding. No 
such error has been so much as hinted at by 
Mr. Baptista. the learned counsel for the 
petitioner, in his full and careful argument. 

But I do not wish to leave this part of the - 
case at that point. Owing to the importance 
of the question, we allowed Mr. Baptista to 
argue the case as if it were an appeal and not 
a mere revisional application. J have read. 
the article most carefully with a view to form 
my own judgment as to its character. I can 
come to no other conclusion than that its 
object and intention is to bring the Govern- 
ment contemplated by section 124A. into 
hatred and contempt. Mr. Baptista’s con- - 
tention is that though the writer has here and 
there used unhappy expressions and language 
which isto bexegretted yet his intention, 
upon the whole, is to point out to Govern- 
ment that bombs and assassinations described 
as the outlandish methods of the West” 
have come into existence in what the writer _ 
regards as this land of a spiritual people, 
because of certain reactionary policy and 
repressive measures of Government; and that 
the writer comments on that policy ard those 
measures with a view to secure their alteration 
by Government. But this contention ignores 
the leading ideas and the prominent 
mmnutendoes of the article. The article begins 
with the statement that the people have 
become helpless against their ‘oppressor or 
opponent,” z.e. the Government; ib contrasts 
the European as “material, gross, mean, 
degrading,” with the people of this country 
as being endowed with instincts emotional, 
spiritual, refinedanduplifting.” The Govern- 
mont 18 charged with, on the one hand, - 
bringing | into existence “the scoundrel 
patriot,” “ the self-seeking loyalist who sells 


his conscienca and his country for] a post 
(5) (1879) 4 C. P. D. 385, 


Vol. Y] 


under the Government or a retainer in Crown 
eases or for the mere refined bribe of an 
honorary title,” and with, on the other, either 
deporting “the Nationalist ” or compelling 
him its policy to go into “exile.” To _peti- 
tion Government for any relief or right ig 
practically represented as “old mendicancy.” 

The insinuation is that petitioning Govern- 
ment for any right or relief is not only useless 
but degrading. The executive is charged., 
with having first resorted to “ excesses.’ 

“either to terrorise the people or to 
exasperate them to any acts of counter. 
- violence ;” and when that failed, with having 
taken noaction to protect Hindus against 
Mahomedan lawlessness out of f“ secret 
sympathy” for “the. acts of Moslem 
rowdyism.” All this, according to the 
writer, steeped the people in a sense of 


- helplessness, with the result that the news- ' 


paper Sandhya advised the people to resort 
to the use of the bomb for self-protection. 
The writer characterises that advice as a 
lawful appeal,” and winds up with the 
observation that when the Sandhya’s an 
was followed and the bomb appeared, :* 
was a great achievement for people who ma 
never received any regular training.” e 
The intention and meaning of- all ‘this is 
obvious. In short, the Government, accord- 
ing to the-writer, is composed of a race which 
is material and-mean; it has proved the 
people’s oppressor; ib is demoralising them 
by turning out scoundrel patriots; it is 
irritating them by repressive measures; it has 
exasperated them to acts of violence; ib has 
secretly allowed Mahomedan “ rowdies” to 
| attack Hindus; and all this has served to 
bring the bomb into existence. The rise of 
the bomb is represented by the writer as 
“awful,” and “not criminal” under the state, 
of things portrayed by him. Throughout the 
attempt is to create the impression that ‘the 
‘Government exists for the satisfaction of its 


own cupidity, and has not asingle redeeming ` 
Even the peace of the country, - 
enjoyed under the Government, is referred to .- 


feature. 


jronically, Such writing cannot but have 


been meant by the writer to bring the Govern- ` 


ment into contempt and hatred and to excite 
feelings of disaffection against’ it. I agree 
with the learned Magistrate that the article 
is seditious within the meaning of section 
124A of the Indian Penal Oode. 

ere the conviction and sentence 
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must be confirmed and the rule discharged. 
Heaton, J.—This is a revisional application: 
it has been argued at a great length, and all 
that is to be said has been said on both sides. 
What we have to decide is whether there 
has been any miscarriage of justice. I do 
not think there has, The article has been 
read and commented on, and I have read it 
again very carefully. I- summarize it very 
briefly by. saying that the writer tells us that 


the grievances of the people in Bengal are so 


pressing; that the Government is so bad: 
that the chance of redress of their grievances 
is so remote, that the people in self-defence 
have been driven to the use of the bomb. If 
that is a correct description of this article, 
and it seems to me that it is -absolutely 
correct, I can only infer that the writer is 
animated by the most virulent hatred of the 
Government in Bengal and that it was his 
object tospread that feeling of hatred to others. 
That brings the article and the writer of the 
article within the terms of section 124A of the 
Indian Penal Code. We only have to consider 
whether the distributor (the accused) also 
comes within thatsection. There is no doubt 
that he did distribute this article; and if he 
did so consciously, consciously, that is, of the 
nature and purport of this article, then he 
I can find 
no good reason for supposing that the Magis- 

trate has not correctly decided thatthe accused 


-had read the article; that he wasin a position 


to appreciate its meaning and that he did 
consciously take part in disseminating that 
wicked and seditious publication. Therefore, 
I concur that the conviction and sentence 
should be confirmed. ` 

Application rejected. 





MADRAS HIGH COURT. 
SECOND Crvit Apprat No. 979 or 1904. 

, February 10, 1910. 

_ Present:—Sir Arnold White, KT., 
Justice and Mr. Justice Miller. 
G. BANGARAYYA GA2U— 
APPHLLANT 
versus 

P. JAGAN NATHA RAJU GARU AND 


OTHERS—— RESPONDENTS 
Imitation Act (XV of 1877), Sch. If, art. 131— 
"Non-compliance with demand, whether an- express 
repudration of claim—Suit _ for maintenance—E vt. 
ga that land was ‘given n lieu ef claim 


Chief 


66 oo o ©., INDIAN Gases. ; o, [188 
é | 


BANGARAYYA GARU V. JAGANNATHA RAJU GARU, $ MEE EER A 


or maintenance—Unregistered document—Admisstbil- ` Thiee questions are ‘raised -— 
ity in evidence —Proof of transaction not affecting land - (1) Whether the pgréonient. of 1871 was 
—Registration Act (III of 1877), s3. 17, 49. aL 
` Mere non-compliance with a doniand, . in the without consideration: ~ 
"absence -of ‘other circumstances, ia not an “express (2) Whether the alleged Ae ant of 187 7 
ronan of the doe foe ne eng canbe proved 
t the c ant under cle of Schedule 

TI of thé Limitation Act (XV of 1877). | (8) Whether the snit is barred by limite. 
t Raoji v. Bala, 15 B. 185 at p. 144, referred to. = ation, 
"+, An unregistered document, which is compulsorily ‘On the Ist question, the District Judge 

‘registrable,- can be used to prove a transaction Says that the point was not seriously argued 


trangaction does 
P A ERT pe ae pa of the rat A before him and we think there i is no doubt that — 


separable from the other parts, which does not affect there is sufficient consideration to support the 
land, that part can be proved with the aid of the. un- agreement of 1871. e 3 ; 
registered instrument. 

. Ulfatunissa alias Klahijan Bibi v. Hosain Khan, 9 As to the | anon Exhibit XVI 
0. 620; 12 O. L. R. 20; Krishnama v. Rukmani Ammal, jg produced on behalf of the defendants .fo 


E T sa Rajah of Ye prion wv F n prove the agreement of the 10th April 1877. 
17 M. L. J. 218; referred to. ” Jt is an instrument executed by the plaintiff 


|| Plaintiff sued in 1901 for arrears of maintenance on in which she sets forth the grant of 1871, 


the basis of an agreement of 1877. Defendants recites that she has-received from the grantors 


cereals yielding gramen pont Gee ke 800 i certain immovable property, the profits of. 
lieu of her claim for maintenance. The latter docu- which estimated at Rs. 300 per annum sha 


ment was not registered. The District Judge found will enjoy as long as the grantors choose to 
that the suit was barred by time as defendants did Jeave her in possession ofthe land, and she 


b ka e es aei bee mere ton. UNdêrtakes not to mortgage the land. , Ib is 


compliance by defendants not amounting to a repudi- alleged by the defendants, that there exists a 
ation of her claim. corresponding deed of conveyance of the land, - 
(2) that the document of 1877 was admissible as. but thatis not produced, and the genuineness: 


evidence of plaintiff's admiasion of the existence ofan of Erhibit XVII; and-in fact the whole tran- 
4 


that defendants were entitled to prove this agreement, - saction, is denied by the plaintiff.’ . Exhibit. 
the actual occupation of the land, that the land XVII is not registered and-itis contended 


decupied by. plaintiff was. defendants’ land, and that it requires registration to give it valid- 
that by its occupation plaintif had paid herself gis gi 


ity. on 

all that due to her from defendants, and a 

mot ontitled to tho a Pa m = wan Wa are of opinion ‘that hia ian i 
Kathka Bapanammå v, Kattika Kistnamma, 30 M.. right, the instrament purports, if not to de- 

_ - 281; 17 M. L. J, 80, referred to. clare rights in the land, at any rate to limit? 


Second appeal against the decree of the theright of the occupant of the land-and sé is” 
District Court of Vizagapatam, in A. S. compulsorily registrable under section: 17- of 


. No. 24 of 1903,presented against the decree the Registration Act. ~~ Co oo 
of the District “Munsif ' of. Vizagapatam, in B l : 
The question then arises whether it can ‘be 

O. S. No. 280 of 1901. 
Mr. T° Ranguchariat, for the Appellant. _ admitted in evidence in this suit. On the one 


The Hon. MiP. S-Sivaswami Atyar (Advo- hand itis contended that it can be admitted 


to show that the plaintiff surrendered her 
aia. and oe T eee ee right to receive the-allowance of Rs. 300 per’ 
Judgment.—tThe . plaintiff sues to- annum, and on the other that the only tran- 
recover arrears of a maintenance allowance of action in proof of which it can possibly be 
Rs: 300 per annum granted to her by an instru- used ‘as evidence is a transaction affecting’ 
ment dated the 21st December 1871. The immovable property.. Before proceeding. to’ 
defendants allege that by an agreement of discuss this question we may state our rea-. 
1877 she is as fronr its date occupying certain 8928 for holding that the suit is not barred 
“land in satiafaction of the allowance granted, . by limitation as found by the District Judge: 
This the plaintiff denies. She admits the occu- For this purpose we assume that he has. 
pation but alleges that the land which she correctly applied article 131 of Schedule IT of 
occupies is her own inherited from her hug-. the Limitation Act, and that if the suit to 
pane: 3 establish the plaintiff's right is barred, thesuit: 


+ 
ng - = 
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~~ 
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- for arrearsaccruing due under the one 
right 18 alga barred. i 
... The District Judge. finds that no “payment - 
was made to the. plaintiff ginge the year 1877, 
thet, the plaintiff. -demanded _payment i in 1882,, 
and again subsequently (he does not state- 
when) and that the defendant, did not comply 
with either e demand -Their conduct is, he says, 
tantamount to, & refusal to permit the plaintif 
to enjoy’ her right, 
‘a Now this conduct is certainly | not “that - 
express repadiation of the: tlajm’ which 
gccordirig. - to Candy, Ji, is required .to ‘get 
. limitation running. in sunche, case as this- 
(vide Raoji v. Bala (1)) and the District, 
Judge does not ’ state, any. ciroumstances — 
here which should except. this case from the 
general rule that mere non-compliance is yot 
equivalent to a repudiation of the claim. We, 
do not say that there may not be cases in; 
which . non-compliance - coupled with other 
circumstances may be anfficient evidence of. 
` a refusal, hat here the District Judge does. 
not find the existence of other circumstances. 
He. saya, no doubt, that the demand was 
repeated , bat it ig ‘imposgible _ to say that 
non- compliance with two demands amounts, 
by itself.to a -repudiation of the claim in 
respect of which the demands are made. A 
debtor who leaves the demands of-his creditors 
unnoticed does not thereby as a rule intend to 
deny- the. ‘right of his creditors to the money 
démanded. And ‘in ‘the present case tho 
-defendants do not, it seems tona, ‘eyon now, 
- pepudiate the claim, Their case: is that in 
1877 the plaintiff -was permitted : to take 
possession of certgin land from which it was 
calculated she would be ` able annually to 
realise after payment of expanses. of cultiva- 
tion thé amount of Rs. 800 due to her nnder 
the : agreement of 1871. They do not say that- 
the land was made over to her for her life or 
for ever in satisfaction of her asim, but’ 
only that so long as they permitted her to 
ha ee enjoyment of the land (the permission 
being revocable at any time) she would not’ 
be entitled to demand 2 money payment, In” 
‘other words their case ig only that they gaye 
her temporarily the means of paying herself, - 
Or; as Mr. Ranga Chariar put it, they snb- ’ 
stitated one method of payment for ‘another. ` 
.In‘1888 they set up’ the agreement of 1871, . 
as-estopping the plaintiff from felaiming the 


right to recover oertain land from them (vide | 
Wass. eee MEE ie 


~ 
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Exhibit D), mi me did not deny that she 
was entitled to the annual payment. There 
seem, therefore, to be ‘circumstances indicating 
that the defendants have not hitherto refused 
. tothe plaintiff the enjoyment of her right, 
‘though by non-payment they may have de- 


i prived her of that enjoyment for atime, and 


the finding of the District Judge to the con-. 
trary does not rest upon evidence sufficient to 
support it. 

To return then to the question whether 
the defendants are entitled to prove the alleg- 


_ ed agreement of 1877. 


It is desirable to set out here go much of 
the document as ig necessary to explain our 
views of its contents. After reciting the 
agreement or “pata” of 1871, under which 
the annuity i is Claimed in the present suit, it. 
continues “ I desired that you should give me 
gome immovable property because you live 
in 3 villages, and are women and boys and. 
ib would, be difficult to get money when I 
should require it for expenses. So you agreed 
to it and gave me tnam lands, topes and 
house | sites (described in detail)... Mes 
audience which are lands yielding a sist of 
Rs. 400 per annum. Sof shall henceforth 
rhanage the said lands and enjoy subject to 
the terms of the above mentioned patta, “the 
Ra, 300 being the nett sist after allowing for 


i expenses.’ 


Now the effect of the Gases decided on ie 
provisions of section 49 of the Registration 
Act is, as itis put in Ulfutunissa alias Elahi- 
jan Bibi v. Hosain Khan (2), that an unre- 
gisterdd ‘document which is compulsorily re- 
gistrable can be used to .prove a trangaotion 
Which affects land so.far as-the transaction 


_does not affect land. If there is a part of the 


transaction separable -fromy. other parts, 
which does not affect. land, that part can 
the proved with the aid of the unregistered 
‘instrument, . 
Such are cases in which the transaction 


‘ig a ‘partition of movable property as well 


88 immovables, ora loan to be repaid and 
` secured on a mortgage of land - ; such also is 
the case in Krishnama Ohariar v, Rukmani 
Ammal (3), where the promises, which it was 
sought to enforce, were, though comprised in 
a. release affecting immovable property, 
-held to be independent of the release and 
merely covenants affecting movable pro-: 


90, oa La R. 20. 


15 ME. J . 370. x / 
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perty. The case in Rajah of Venkatagiri v. 
Narayana Reddi (4) and Srinivasa Oharlu v. 
Ventataraju (5), which follows it, are nearer 
to the present case, In the Fall Bench case 
an unregistered muchiltka was.allowed to 
be proved, as evidence of an agreement to 
give a lease, and in the later case the agree- 
ment to give the lease was itself admitted as 
evidence in support of a claim for specific 
performance of it. Now though an agree- 
ment to give æ lease is a ‘lease’ for the pur- 
poses of the Registration Act, itis not 
actually a transaction affecting land unless in 
cases whereby the agreement itself a right 
in the land is created ; un agreement which 
contains only a promise to create a right in 


~ 


land at a future time cannot be said to ‘affect’ 


land ; and on that ground it may be held that 
evidence can be given of such an agreement 
by means of an unregistered document whioh 
is compulsorily registrable. 


In the present case thé document recites, 
that is, contains an admission by the plain- 
tiff of the existence of an agreement to give 
land to the plaintiff because she found it 
difficalt to get money as she wanted it, That 
agreement is not a transaction affecting land, 
and it is a part of the transaction recited by 
Exhibit XVII which isseparable from that 
part which consists in the transfer following 
on the agreement. As evidence of the plain- 
tiff’s admission of the agreement then Exhibit 
XVII may, in our opinion, be admitted, pro- 

- vided, of course, that the document is genuine 
_ @ question which we cannot decide in Second 
Appeal. 

- If then the defendants prove this agree- 
ment, they car prove further the actual oc- 
cupation of the land and they can prove that 
the land so occupied is their land, and that 
by its occupation the plaintiff has paid her- 
gelf all that is due to her from them and is 
not entitled to recover anything in this suit. 
Vide Katitka Bapanamma v. Kaittka Krst- 
namma (6). 


“These questions have yet to be determin- 

ed by the District Judge. Their decision 
involves the decision of the 4th and 5th 
issues in the suit, but these issues are 
not very accurately expressed. It will be 
- better, we think, to frame fresh issues for 
decision. 


4 


(4) 17 M 456. (5) 17 M. L. J. 218: - 
(6) 30 M. 231; 17 M. L. J, 80, 
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The District Judge will be asked to return 

findings on the following issues :— ar: 

(1) Whether by the occupation by the 

plaintif of the immovable. pro- 

perty described in paragraph 2 

_of the written statement -of the 

lst and 2nd defendants, the 

claim of the plaintiff has been 

discharged wholly or in part P 

If in part only to what extent and 

to what amount is plaintiff still en- 
titled ? 

The findings should be submitted in six 
weess, and seven days will be allowed for ob- 
jections. 

Fresh evidence may be taken. 


(2) 


* to 





The District Judge found that by the oc-° 
cupation of immovable property plain- 
tiff’s claim had been wholly satisfied. 

This Second Appeal coming on for final 
hearing after the return of the finding of the 
lower appellate Court, the Court delivered 
the following i 

Judgment,.-—On the findings which 
we accept the Second Appeal is dismissed- 
with costs. 

` Appeal dismissed., 





(s. 0. 12 Bom. L. R. 27.) 
BOMBAY HIGH COURT. i 

ÅPPRAL FROM ORIGINAL Orvru No. 19 op 1909. 

December 6, 1909. 
Present:—Sir Basil Scott, Kr., Chief Justice 

and Mr, Justice Batchelor. 
fHAJI JAOKERIA HAJI AHMED—. 
APPRLLANTS 
versus 


R. D. SETHNA—Responpgnt, 

Indian Insolvent Act (11 & 12 Fic, O. 21), 4.9, 
proviso and s. 78—Adjudication of insolvency—Revo- 
cation of adjudtcation— “Person aggrieved”, whether the 
assignee of the property of insolvent is. 

Under section 78, Indian Insolvent’ Act, interpretéd 
in the light ofthe continaous practice of the English 
Courts in matters of bankruptcy, an assignee by deed 
of the property of an insolvent may bea person 
aggrieved who is entitled to come in and object to an 
order of adjudication by way of appeal. And it can 
hardly have been the intention of the legislature to ` 
provide that the Court of Appeal should have juris- 
diction to make orders which are not within the jurig- 
diction of the Oourt appealed from. Therefore, in 
giving to the Court the express power to annul on 
adjudication on the petition of the insolvent, under 
proviso to section 9 ofthe Indian- Insolvent Act, the 
legislature did not impliedly prohibit it from _ 
annulling an adjudication onthe application of any 
other person aggrieved, 


Yo, Y] 
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- Appeal from the Decision of Davar, J., res ` 
ported in 4Ind, Cas. 126; 11 Bom. L.R. :1032, 


Messrs. Lowndes with Robertson and Aukos, 


for the Appellants. 
Messrs. Strangman, Advocate- General, with 
Ohttre, for the Respondent. 
Judgment.—on the 30th of April 
1909, a petition was presented bya creditor 
of Haji Jan Mahomed under section 9 of the 
Indian Insolvent Act for his adjudication as an 


insolvent, alleging that, on the 20th April 


when in hopelessly insolvent circumstances, 
he fraudulently assigned over to Haji Jackeria 
Haji Ahmed Patel, by way of mortgage, all 


- his property in “British India in order tq 
secure an alleged debt of three lakhs and a © 


half. Upon that petition Haji Jan Mahomed 
was. adjudicated an insolvent. 


On the 18th Jane 1909, HajiJackeria Haji 


Ahméd Patel applied to the Commissioner in 
Insolvency , for a rule calling upon the 
petitioning creditor to show cause why the 


order of adjudication obtained by him should ` 


not be reviewed or revoked. He alleged that 
the order of adjudication: was improperly 
obtained by making misrepresentations to 
the Commissioner. On the argument of the 
rule, it was objected that the applicant Haji 
Jackeria Haji Ahmed Patel had no locue 


stand: to make such an application, and the 


learned Commissioner held that that was -a 
good objection and on that ground dhang 
the rule. 

An appealhas now been preferred ends 
section 73 of the Insolvent Act against both the 
order of adjudication of the 80th April 1909 
and the order discharging the rule made on 
the 30th June 1909. The section provides that 
an appesl should be preferred to the High’ 
Court within: one calendar month- from the 


. date of any adjudication, order or proceeding 


by which the appellant shall think himself 
aggrieved. The appeal is out of time with 
regard to the order of adjudication, but is 
within time with regard tothe order passed 
by the Commissioner upon the rule. The 


question before us, therefore, is whether the 


last-mentioned orderis right or wrong. : 
Section’ 73 is in the widest possible terms. 
It provides that it. shall be lawful for any 
person who shall think himself aggrieved by. 
any adjudication, order, or proceeding of any 
such Court for the-relief of insolvent debtors ` 
to’ present, within one” calendar month 


thereafter, a petition of appeal ; and it shall 


am 
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be lawful for the Court tomake such gdi 
thereon as to the Court shall seem meet and 
just. It can hardly have been the intention 
of the legislature, however; to provide that 
the Court of Appeal shonld have jurisdiction 
to make orders which are not within the 
jurisdiction of the Court appealed from and 
it is, therefore, necessary to enquire whether 
the learned Judge was right in holding, as 


he did, that by reason of the terms of the 


proviso to section 9 of the Act no one but the 
insolvent himself can apply for an order for 
the revocation of an adjudication. The 
terms of the proviso are practically identical 
with the terms of the proviso to gection 11 of 
the first Indian Insolvent Act, 9 Geo. IV, 
c. 73, and in considering what effect should 
be given to the words of the proviso, it is 
material to inquire what was the English 
practice with regard to such application at 
the time of the passing of the first Indian 
Insolvent Act. 

We find from Eg parte Bold (I), which 
was decided in 1788, that any person interest- 
ed.or affected by a flat in bankruptoy might 
apply : for its annulment to the proper Court. 


- The same practice appears from Ex parte Lane; 


In the matter of Fowler (2) decided in the 
year 1830. The question appears to have: 
been seriously argaed before the Court of 
Review in Bankruptcy, which was established 
by the Act I & 2 Will. IV, o0. 56, section 17, in 
the year 1834, in the case of Ez parte Jones 
(8), That was a petition by a trustee, under a 
trust deed executed by the bankrupt, praying 
that the fiat might be annulled at the cost 
of the petitioning creditors. On behalf of the 
assignee, counsel took a preliminary objection 
namely, that the petitioner, having possessed: 
himself of all the property of the bankrupt 
under the trust deed, was not a creditor 
claiming under the fiat : that the object of, 
the petition was to defeat the fiat, because 
it would overreach the deed; and that the 
petitioner had no locus standi incuria, claiming 
nothing under the fiat. It was, ‘however, 
held that he had a locus standi to petition, 


‘Sir. G. Rose said: 


" Itis not because a party claims adversely 
to the fiat, that he may not petition to 
supersede it. A judgment-creditor may peti- 
tion for this purpose and even a bare trustee 
- (1) (1788) 1 Cox 428. 

3) (1830) Montagne 12. 
` ts sed) 3 Deacon & O. 897.. 


a 
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tinder a deed, who is. not a creditor, -nay 
apply for a supersedeas, on the ground that 
the fiat will prevent the execution: of his 
trust, and is, therefore, so far injurious td 
him. ‘Here, the trustee will suffer a mate- 
rial grievance from the fiat ; because, if the 
fiat is proceeded with, the trast deed will 
then become inoperative, and in that case the 
trustee will be personally liable for al) 
charges relating to ib.” 

- That case was followedin Hz nants Bean 
(4), which was a case, very similar to the 
present, of an assignee of the bankrupt’s 
property applying for the annulment of the 
adjudication; and there it was atated by 
the Commissioner that there were cases of 
successful applications of this kind although 
the interest of the creditor was adverse 
to that of the creditors at large and that the 
case of Ha parte Jones (3) proved this but that 
still there must be a grievance on the part 
of the creditor—something of: which he had 
a personal right to complain—that there 
must be merits on his part so that if his 
application were not acceded to, he would 
have a right to say, he was aggrieved. 

. In appeal the only question beside the 
merits of the application was whether the 
application had been made. within - time, and 
it was held that it was not an appeal against 
the original order of adjudication but against 
the refusal of the Commissioner to’ annul 
the adjudication. Now that case-was decided 
in 1852 under the Bankruptcy Act of 1849. 
That Act.contained in section 106 a provision 
not dissimilar from that contained in the 
proviso to section 9 of the Indian Insolvent 
Act. It provided that, where an adjudication’ 
was made upon the petition of a creditor 


_ ex parte before any advertisement of the 


adjudication or any seizure under it should 
take: place, notice. should be given to the 
bankrupt giving him an opportunity within 
a limited time to show cause against the 
order of adjudication. The existence of such 
& provision giving an express statutory, 
power only-to the bankrupt to show cause 
was not held by the Court in Hz parte Bean 
(4)to be an obstacle to the enforcementof the 
established practice whereby any person’ 


aggrieved might apply for the revocationof 


the orderof adjudication, and it appears to’ 
us that no greater importance should be attri- 


buted tothe proviso to section 9. it is prne 
(4) (1852) 1 De Gex M.& G: 486.° - - 
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that the proviad is far more aana in eae 
and’ ‘gives the insolvent much greater latitudé 
than ix allowed to a bankrupt in the Act of 
1849; but it is easy to imagine réasons whioh- 
idiiced the British Parliament to frame the 
provision allowing an Indian insolvent to 
apply for’ annulment of an -adj udication: — 
order more loosely than a similar provision 

in the English Bankruptoy Act framed for 

application to the’ well-known conditions 

and circumstances ‘of .England. For the 

above reasons we do not think that we 

should hold that the legislature in giving the 

express power to the Court to annul an 

adjudication on the petition of the insolvent 

impliedly prohibited it from annnlling an’ 
adjudication on the application of any other. 
person aggrieved. 

' Section 730f the Indian diselani Àch 
must, we think, be construed by the light of 
the continuous practice of the English Courts 
in matters of bankruptcy, and we hold that 
an assignee by deed of the property ofan. 
insolvent may be'a person aggrieved who is 
entitled to come in and object to an order of 
adjudication. - 

„Being of. opinion, therefore, ihat the Dom- 
missioner should have entertained the ap- 
plication of the appellant and have held that 
he had a locus standi, we follow the course 
which was taken in Eg parte Atherton (5), 
and send back the case to the lower Court 
for investigation on the merits, setting aside 
the order of the Commissioner of the 30th. 
June 1909. . 

Costs reserved to be dealt with by this Coart, 
after the decision of the Commissioner upon 
the merits of the adjudication. ; 
Attorneys for the Appellant: Oratcford & 
0o. ce f 

Attorneys for the Respondent: Oaptatn & 
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. + ALLAHABAD. HIGH COURT. `- ~ 
_ First Crvu, Appear No. 278 oF 1908, 
“February 17,1910." ~~ 
“Present: —-Sir John Stanley, KT., Chief 
Justice and Mr. Justice Banoa 
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is said that the arbitrator exceeded his powers 
is that ‘he allowed credit to the defendants 
for a sum of Rs. 2,000. Under the submission 
to arbitration the parties consented to the 
_ whole case béing decided by Pandit Sri Kishun, 


"a Hafis Haji MUHAMMAD FAKHAR- . 
| UD-DIN—Piamntir#—APPRLLANT ye 
cereus. u i 
MURLIDHAR AND OTBERS — DREENDANTS— 
RESPONDENTS. — ` 
, Arbitration—Decres sm accordance with the award— 
No appeal lyes-—Arbitrator delegating authority. 
: Where a decreeis in aocordanoe with tho award, 
no appeal lies., 

Where parties to an arbitration ‘agreed to accept 
certain estimate and valuation made by a certain 
person, and “the arbitrator proceeded to examine 
that person ad a` witnes# and accepted his estimate 
and valuation: Held, that the arbitrator was thereby? 
not guilty.of delegating his authority to that person. 

First appeal from the decision of the, 
- Additional Subordinate - Judge, of ‘Cawnpore, 

dated the 28th of July, 1908. ` 

Mr.- B. E. O'Conor, (with him Mr. Ghulani, 
7 and Mr. Shafiuezaman), for the Ap- 

t 

“Mr. Muhamed Tehag (with Mr. Qirdhari Lal 
Agarwala), for the Respondents. . 

Judg ment.—A preliminary objection 


; ity 1 in dealing with it. 


Pleader, as an arbitrator and they prayed 
that thie whole case might be sent to him so 
that he might decide the whole case and pass 
necessary orders as to costs. The defendants 
in their defence had raised a plea in respect 
of this sum of Rs. 2,000 and it was a part of 
the dispute between the parties whether this 
sum of Rs. 2,000 should be credited to the 
defendanisor‘not. This was a matter fully 
within the scope of the arbitrator’ s authority 
and we agree with the Court below in holding 
that the arbitrator did not exceed his author- 
The award, in our 
opinion, is not void dnd as the Court below 


` considered and overruled the objections. taken 
- in respect of it and made a decree in accord- 


since: with it, no appeal lies from thatdecree. 
We accordingly dismiss the appeal with costs 
including fees on the higher scale. 

E y Appeal dismissed. 


has been taken to the hearing of. this- appeal, - 


ox behalf of the ‘respondents on the ground 
that the matter in controversy between the 
parties’ was referred to arbitration by consent 
of parties, that the arbitrator made an award, 
that. the Court below has passed a decree in 
gpcordance, with the “award and that conse-’ 
quently no appeal lies from ‘the decree ŝo, 
passed, In our judgment this, objection must: 
prevail. Itis contended on behalf of the- 
plaintiff-appellant that the award. is ab snttio’ 
void and that, therefore, an appeal, lies... We 
do not agree with this contention. It is, said’ 
that the award is void because the arbitrator, 
accepted the report ‘of one Mr, Oraig to whom. 
certain matters were referred by consent of; 
parties. We find that both parties“ agreed: 
that some of the. matters in dispute should be; 
enquired into and reported upon by Mr. Craig:, 
Mr. Oraig was examined as s witness before 
the arbitrator and as the parties had agreed to" 
pt the estimate and valuation made by Mr. 
bea the arbitrator actepted such estimate 
and valuation. In so doing he (the arbitrator) - 
did not delegate his anthority to another per-. 
son and cannot be said to have acted porode 
the scope of his authority. ` 
> The. ad other matter jn respect of which it, 


' (a. ©. 12 Bom. L. R. 84.) 
~ BOMBAY HIGH COURT. 
Civ RarARENGH No. 2 op 1906 In ‘Appar 
we No. 34 or 1908. 
: November 1, 1909. 
Present: :—Mr. Justice Chandavarkar and 
“Mr. Justice Batchelor. 
tue GOVERNMENT or BOMBAY— 
APPELLANT 
DEV EUS 


j ESUFALT BALEBHAI— RESPONDENT. 

Land Acquisition Act (I of 1894), ss. 8 (a), 11, 16, 
28,80 and 31—‘Land’, definttion of-—Covernment ‘land 
in poaseasion, of a tenant—Whether Government can. 
acquire such land under tha Act—Acquisition from a 
private individual—Government can plead their own 
awnership—Object and application of the Act—Orown-—' 
Local. Government—Oollector—Orown not.named in an 
Act—Crown can interfere where its revenue ts affected — 
Crown as party can be he la by Secretary of State 
akene, 


, pan inquiry Eka ANE in the case of acquisi- 
tion of land with buildings thereon, the Government pub 
forward thejr claim to the land as owners and averred 
that asthe claimant‘held it as.a tenant by mere 
sufferance, he was entitled to compensation in a ie 
of the value of the buildings only: 

- Held, that- in -such a case. the Collector has faites 
diction to go into and determine the question of title. 
for the purposes of tho inquiry. before him, that the: 
Land. "Acguisition’. Act applies to land of which Gov. 


Bas = 8 


yermment are, or claim to bo, owners; and that, where 
the Governmont move the machinery of the "Act for 
the cumpulsory acquisition of any land from a private 
- individual as owner of it, they can plead their own 


‘vight as owners and claim compensation in* respect _ 


of it as against the private eee 

Per Chandavarkar, J: 

" The Land Acquisition Act was passed by the Go- 
vyernment for the purpose of compulsorily acquiring 
any:land when it is required for a public pur- 
pose or for companies. .The legislature - has 
constituted the Local Government, the judge of that 
“requirement, and the Collector, agent of that Govern- 
ment, for the purpose of compuldory acquisition. 

e Legally the Local Government own no land. The 
‘Crown is owner of.all State lands and property, and 
remaina owner unless the ownership has been trans- 
_ ferred to a subject by way of fee-simple. This 
_differenco must be borne in mind in interpreting the 
 provisions‘of the Land ‘Acquisition Act, 

Where a Crown land is parted in such a way as to 
| creato in favour of a subject a ‘limited right to hold 
- ond use if, to require such land is not she same thing 
as to purchase the right of fee-simple to it, but to 
buy out the person who has the right to hold’ and 
use‘it. ` 
” t The definition of the word “land” given in the Act 
is. not exhaustive. The use of’ the inconclusive verb 

“includes” 
- lump together in one singlo oxpression, viz., “land” 
several things or particulars, such as the soil, the 
- buildings on it, any charges on it, and other interests 
in it, which all have o separate existence and are 
capable of being dealt -with.either in a mass - or 
' geparately as the exigencies of each case arising 
undor the Act may require 

_The legislature, having given a general direction 
that the amonnt of compensation payable for a land 


shall be deterniined according to its market value,’ 


~ 


“has left the decision as to the interests subordinate to 
the right ‘of ownership of fee-simple to rest upon 
principles which the Collector or the Court may see 
At to apply in each case on grounds of law and equity. 
“ The Crown is entitled where ita rights and revenue 
are dffécted-to intervene and take the benefit of any 
partioular Act, though it be not-named therein, The 
sk ht of the Orown to intervene andhave a trial at bar 

ore it is actually and immediately interested, is a 
branch of the Royal prerogative. 


> Seotions 11, 15 and 28 of the Land Acquisition ror 
mast be read with sections 30 and 81. Under these 
sections ib is tho duty of the Court to, determine 
whether the claimant has the right to receive oom- 


Epari for the land or buildings thoreon or other- 


terests in it in the capacity which he asserts, 
‘Therefore, though the Crown is not precluded from 
~ recovering from the olaimant in a separate suit the 


amount which hasbeen paid to him, to which he was- 


not'entitled, it is not sound law, not to say justice, to 
say to the-Crown: “You can sue the olaimant if’ you 
think you are entitléd: to what he claims”. - 

In all litigation to which the Orown isa proper 
ae it is the Seoretary of State for India who alone 
can represent it. 

< Per Batchelor, J.—There is jag in' tke- Land - 
Acquisition: Act which ‘excludes’ from its operation - 
eases-where Government hold some interest in the 
land to be acquired. The {extremes frequenoy-of such 


a 


t 
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shows that the legislature intended to. 


-tioo 


cases forbids the theory that they were omitted per 
incuriam. - 

The Government are not debarred from aoquiring 
and paying for the only outstanding interests merely 


-because the Act, which primarily contemplates all 


interests as held outside Government, directs that the 
entire compensation, based upon the market value of 
the whole land, must bo distributed among the 
claimants. - 

The procedure laid down inthe Act is appropriate 
to the special case where the complete interests are 
owned privately. But that special case, is singled . 
“gut by the legislature as the norm or type with the 
intent that in other cases, which ‘only ‘partially- 
conform to the type’ the procedure should’ be followed 
in 80 far as if-is appropriate, 


Appeal against the decision of Mr. Ju as l 
Macleod reported in 10 Bom. L. R. 89947 -> 
- Mr. Robertson, with Mr. Strangman, Advo- 


cate- General, for the. Appellants. 


Mr. Jardine, with Mr. Setalvad, for the Re- ` 

spondents, |. 
Judgment: 4 

Chandavarkar, Ji—In my opinion, Macleod, 
J., from whose decree passed upon a reference 
from the Collector of Bombay, under the 
Land Acquisition Act this is an appeal, has 
taken too narrow 8 view of the’ Act, not sup: 
ported either by the: language and object of 
its provisions or the’ an relating to the rights `. 
of the Orown. 

The.question for Aachen arises under the’ 
following- circumstances, shortly ‘stated. 


- The land in dispute having been in the 


opinion ‘of Government, required’ for's’ public 
purpose, a declaration to that effect was. pube. 
lished' by them, and the Collector of Bombay . 
adopted the preliminary steps and obsérved 
the formalities, required by the Aot, for the’ 
compulsory acquisitioi of the property 
The land had buildings on it. The respond. | 


‘ent, who. claimed both the land and’ build- 


ings- as owner, having declined the amount of 
compensation offered by Government on the- 
ground of- inadequacy, the Collector -com- 
menced an inquiry into the value of the pro- 
perty for the purposs of determining the 
amount of compensation payable under _the' 
Act. In the course of the inquiry the Govern- 
ment Solicitor, who represented’ Government 
before the Collector, putforward their claim’ 
to the land: as owners and averred that, as 
the respondent had held it as a tenant’ by 


_ mere sufferance, he was entitled to compen. 


sation in respect of the value of the buildings: 
only, ‘The Gollector took‘evidence and, arrive’ 
‘ing at the conclusion that Government were: 
owners: of the: land; Ke made an award of - 


- m 


Vol: ah 


-~ 


 Rs:41,693-2-3 as tho-amount of compensation 
payable to the respondent for the buildings. 


` Therespondent having refused to accept the 


award and asked -for a, reference to this Court, 
the Collector referred the matter accordingly. 

Macleod, J., before whom the cause came to 
be heard, has held that the Collector had no 
jurisdiction to` go into and determine the 
question of title. for the purposes, of the in- 


quiry before him ; that the Act does not apply . 


to land of which ‘Government are, or-claim to 
be,- owners; and that, where. they have begun 
by setting the machinery of the Aot in motion 
for the compulsory acquisition of any land 
from a private, individual as owner of it, they 
cannot plead in these proceedings their own 
right as owner and claim: compensation in 
respect of it as against him. Upon this view, 
without going into the question of title to 
the land raised before him, the learned- Judge 


has directed the whole amount of compen- ' 


sation, both for the land and the buildings, 
aggregating two lakhs of rupees and odd, to 
be paid tothe respondént, who was claimant 
before the Collector. 

The result of this decree is that the respond- 
ent is held not entitled to determination of 
hia rightto the land although sections 30 and 
81 of the Act distinctly contemplate. that such 
right must be determined by the Court before 
the claimant can receive compensation. Faur- 
ther, if the' construction which the learned 
Judge has put upon the language of the Act 
is correct, land of which the Crown is.owner 
but whieh i ig in the occupation of a subject 
under a lease or the like, cannot be com- 
pulsorily acquired under. the Act, however, 
urgent on public grounds the need of such 
acquisition may be. 

The result is. not satisfactory from the 
public point-of view. But ifthe Act, on a 
proper construction of its language, allows it, 
it cannot be helped.. The learned Judge’s 
view is supportéd by- two decisions of the 
Allahabad High Court which he has cited— 
Imdad Ali Khan v. The-Collector of Farukhabad 
(1); The. Crown. Brewery, Mussoorie v. The 
Collector. of Dehra Dun. (2)... These, indeed, 
were decisions under-the old: Land- Acquisition 
“Act (X of 1870); < but there’ is no material 
difference in- principle or language- between 
that and the present Act., In my opinion, 


the language of the Act, reasonably construed, G 


| (1) 7 A. 817. (2) IDA, 339.. 
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of a land which he asserts is his own. 


land to the purpose for which 
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“does nöt EN to the interpretation put 
upon it by Macleod, J. 


It is to be remarked at the outset that 
the Land Acquisition Act was passed by the 
legislature for the purpose of compulsorily 
acquiring any land when it is required for a 
public purpose or for companies. The legis- 
lature .has constituted the Local Govern- 
ment, the Judge of that requirement, and 
the Collector, agent of that Government, for 
the purpose of compulsory acquisition. The 
Allatiabad decision in Imdad Ali Khan v. The 


_Oollecior of Farunkhabad (1) proceeds upon the 


ground that it is a contradiction in terms to 
speak of the Collector as seaking acquisition 
But 
the Qollector is not seeking his own; he is 
merely the agent of Ithe Local Government 
who are constituted the statutory authority 


“to. acquire. the land oompulsorily.. When 


the land has been so acquired, the land 
becomes, indeed, absolutely vested in the 
Government free of all incumbrar.ces (sec- 
tion 16); but that-is for devoting the 


pulsory acquisition was declared necessary. 
Such is not the case with land of 
which, in ordinary parlance, it is usual to 
speak as land owned by Government. Legally, 
the Local Government own no land, The 
Crown is the owner. of all State lands and 
property, and these are vested in the Govern- 
ment of India in trust for the Govern. 
ment of ‘the country (2).. And the Govern- 


‘ment, under that power, can use the Crown 


lands for any purpose. But the Crown 
remains owner- unless the ownership has ` 
been transferred to a subject by way of fee- 
simple. This difference must be borne in 
mind in interpreting the provisions of the 


Land Acquisition Act. 


Tt ig quite true that thera can be no such 
thing as the.compulsory acquisition of land, 
owned by and in the occupation and control 
of the Crown: The Land Acgnisition Act 
cannot apply to such lands, becanse all Crown 
lands. being vested in the Government, 
they are competent and free to- devote any 
of those lands to a public purpose. It isa 
contradiction in terms to say that the Govern. 
ment are compulsorily acquiring that whioh 
they have already acquired otherwise, both 
as. to title and possession. 

But suppose a land owned by the Crown 


: and vested in the Government has been parted 


its come -~ 


TZA 


with in'such a way ‘as to ‘oreate in favour of 
a subject of the Crown a limited right to hold 
‘and use it for specific - purposes while reserving 
‘to the Crown the ownership of the’ land, t.e., 
the freehold interests in ib not merely. the 
Cro wn’ s right to ‘land revenue. As an in: 
‘stanoé of this kind of land ownership reference 
may be made to the decision of : Westropp, 
O.J., in The Jtstices of the Peace for the Osty 
_ of Bombaji v. The G. I. P. “Railway Company 
'(3). -In such a case, thé land with its free- 
hold interests is not free soas to enable the 
-Goyérnment to use it for a public purpose, 
‘unless théy buy out the person who has the 
right to hold and usé it. And if they buy, 
the purchase extends only to that person's 
right to hold and use, in fact,:to his partial 
‘nterest in the land, not tothe ownership, 
because ‘the latter is alreddy inthe Crown. 
N evertheless, when the sale Has’ taken plaće, 
the Crown “acquires” ‘the’ land ‘in the sense 
that “it is frée “to use it for any purpose it 
likes. To acquire a ‘land'is not necessarily 
the same thing’as to purchase the right of 
fee-simple to it, but means the purchase of 
such interests as clog the right of Government 
to nge it for any purpose they like. ~- : 

The Land, “Acquisition” Act substitutes a 
compulsory for a contractual acquisition of 
land, where it is required for a public purpose. 
The object isto get at the laid for a ‘public 
purpose; and the word land has a definition 
expressly given to it in the Act, which i is not 
exhaustive, because the Act: says: Thé ex: 
pression land’ includes benefits to arise out of 
the land, and things ‘attachéd to the earth; 
or permanently fastened to anything attached 
to the’ earth.” Y The use of- the inconclusive 
vérb “includes” shows ‘that the legislature 
intended to lamp- together in one single 
expression —tz., ‘land "several things or 
particulars, such as the soil, the buildings on 
it, any charges on it, and other ` interests in 
ib, all which haves ‘separate existence and 
are capable of being dealt with either in a 
mass or separately as the exigencies of each 
case arising ‘under the Act may require. 

. Thus in an ordinary case, where a land in 
nee sense of feo-simple, is ówned by one person; 
and the ‘buildings on it are owned by another, 
the Collector has to enquire into the market 
value of the land as land having buildings on 
. it, and in so doing he fixes the value of each 
separately and apportions the compensation 
i (8) 9 B. E.O. R. 217, 
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a ‘rae 4“ 3 agi i wen a 


accordingly : Duma Lal Seal v. Gopi {Nath 
‘Khetry (4). ` 

t But it is said that the Act canndt lave 
‘been’ intended by the legislature ` to-apply 
‘where the Crown represented by the Govern: 
‘ment claims to bé interested: in the land‘ as 
‘owner. ~ In support of this view, Macleod,.J., 


‘relies principally on sections 11, 15 and, 23 ‘of 


the Act, and he concludes that there is .no 
“provision: for the acquisition ot anything 
‘less than permanent interests in the land; and 


land i in the Act must mean land irre¥pective à 


of. any interests which ae been eu in 


“it? ») 


. This pre apa is - L opposed: to ihe. wide 
meaning. ajtached-to the term “land”, by the 
definition given in.section:3 of the- Act. It is 


true -that in sections 11, 15 and 23, the word - 


“land” appears’ at. final. sight as if it were 


nsed i in the ordinary sense, but even on that 


Darrow ‘construction: ‘due -and, full effect. can 


be given, to the language of those sections. 


consistently. with the right. of the | Crown. to 
intervene and claim its interest as owner, of 
£ land acquired ` for. a public purpose. 'as 


against a-claimant.. ° > ae 


2 Macleod, J.B view, as I andes andi 18 
that becuase section 11 requires the Collector 


+o determine “the. value of the land”; to state _ 
“the amount of _ 
compensation which. should be” allowed: for. 

the land,” and‘ because under sections’ 15 and . 


in his award'its . area and’. 


tiib- ` 


23, the Collector and the Court are. bound to` - 


“ae wine the amount of compensation: with 


reference to “the market: value of the land,’! 
the plain intention of the legislature appears 


to ‘be. that what they had in-view as the | 
subj ect-matter of compulsory: acquisition and, . 


compensation was “land” as distinguished 
from any interest init .less than permanent; 


‘The fact that provision is made in the Act for . 


the-determination of.the amount of.compen« 
sation with reference to “land” while the 
-Act is ‘silent as to the acquisition: of any 
‘interests less than permanent ‘in it -has “led. 
‘the learned Judge to, that conclusion... And 
in supporting his” decree, “the.respondentb'g 


counsel has argued before us that in the case , 


of*a land of which the Orown i is owner, thd 


sections above mentioned can have no meaning — 
Of what use is ib, asks the- 


and application. 
counsel, to determine the ares of, and fix the 


Com penil DO for, such land, when the ai 


(4) 220. 82o. ` ca ee KN, y 


a 
Cai 


-_ 
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being -ita owner, has. to pair nothing, and re: 
ceive nothing? - a ic 

' This argument would’ be ose if. 
it, were .clear that the. determination of the 
aren and, of the amount of compensation 


action under tha, Land Acquisition Act if it 
desires: to put an end to the terms,’ unless 
the words ‘the compensation payable for the 
land’ in section 11 can be paraphrased into 
com pensation for those interests in the land 


was absolutely useless and irrelevant in’ which area not. vested in Government.” Now, 
the case of a land owned-by the Crown, as a matterof law, these words have been 
that, i in fact,” mo. necessity could conceiv- in effect so paraphrased in cases to which pri- 
ably exist or: arise iri the case of such vate individuals, not Government, were parties 
lands, The necessity for such determination and which have been decided under the Act. 
must, indeed, exist invariably whérethe land In The Oollector of Poona v. Kashinath Khaasgi- 
compulaorily acquired: was owned by sub- wala (5), there was- a claim for compensation 
ject of the Crown., Cases of that kind arising made by certain, tenants, who held under an 
under the Act must, ‘in the very nature of unexpired lease of nine years‘of the land for 
things, be. more frequent: than.cases of lands gardening purposes.at the time of compulsory 
owned by the. Crown. Even if we assume that acquisition by the Collector. And it was held 


the legislature. had, those more frequent cases 
in view.in enacting the provisions of-the Act 
` now under ‘discussion; it canrot be maintained 
that thoseprovisions are altogether valueless 
and inapplicable to, the rarer cases.of lands 
owned by, the Crown. Even as to these, it 
may be sometimes necessary to determine the 
aren. and the. amount of compensation payable 
for the land, as. distinguished from subordinate 
interests as a matter of account, because the 
acquisition may be for a- company or other 


body, “from : whose. pockets the money. is 


ultimately to. come, Due and full effect: is 
given. to the sections if we have regard to 
these :considerations. They are intended for 
most of the cases arising under the Act,and 
because in some cases they are superfluous, 
it does not follow that the latter were meant 
to. be excluded: from the operation of the Act. 
According to Macleod, J., land in the. Act 
must mean land irrespective of any interests 
which have. been created in it, such as the 
interest ofa. tenant from year to year, or of 
a tenant holding for a. period over ® year. : 
He BAYE : “Take .the case of .a-lease for 
ninety-nine years, fifty years of which have 
still, .to.. run when Government wish to 
acquire the land. How is the Collector -to 
arrive at the’ value of the lessee’s interest 
. in the remainder of the term”? No ‘doubt in 
the case of. a fee-simple, the so-called tenant 
18, and mustbe treated as, the owner interested 
in, the land entitled to compensation for it. So 
far I "agree, with Macleod, J. Sea The Oollector 
of Poona v. ` Kashinath Khasgiwala ©). But 1 
cannot agree when he says that ‘in the. case 
of lands let 0ub-for a period over a year, it ig, 


dificult to see how, the Government can take 
(5) 10 B. 585 at p. bol. 15 . ey 


lal 


-by this Court that “as persons interested 
in the land under section 3, they are entitled 
to share> in the total compensation awarde 
forthe fee-simple of the property.” In Fink v. 
The Secretary of State for India (8) it was held 
-thatthe term: market value of land, as used 
in the Act, includes not only: freehold in- 
terests but also the interests of tenants, etc. 
In Narain Chandra Boral v. The Secretary 
of State for India in Oouneil (7), it was 
decided that a yearly tenant is entitled to 
share,in the compensation under the Act as 
well asa tenant for periods over a year. 
Macleod, J., appears to have been pressed by 
the ‘dificully of ascertaining the value of the 
interest of a lessee, holding for a fixed period, 
in the unexpired term of his lease. Noguidance 
is‘given, indeed, in the Act for the valuation 
of such interests. The reason appears to be 
that’ the legislature, having given a general 
direction that the amount of compensation 
payable for a land shall be determined accord- 
ing to its market value, left the decision as 
‘to the interests subordinate to the right of 
ownership or fee-8imple to restupon principles 
which the Oolléctor or the Court may see fib 
to apply in each case on grounds of law and 
equity. Interests in, or benefits arising out of, 
land, are various, and it would have ‘been 
practically ‘impossible to mention them 
exhaustively, and provide for each. of them i in 
the Act. 
The whole .qnméestion is-the intention of 
the. legislature. ‘Did- ibuintend by this Act 
to exclude from its operation lands let out by 
Government, without a transfer of the fee- 
simple ? Where that intention is not express- 


(6) 84 C. 599. (7) 28 0. 162, 
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ed" in explicit terms, it hag to be gathered 
not merely from the language of some sections, 
.bub- by a consideration and comparison of all 
the sections in the Act bearing on the question 
for determination, and also from the purview 
and policy of the Act. Sections 11, lo'and 
PE of the Act; on which Macleod, J. has rested 
his- reasoning, must be read with adoton 30 
and 31. These distinctly contemplate that 
the amount of compensation determined under 
those sections- must -be paid to the person 
- entitled” to- it, or where there are sevéral 
persons claiming, it must, be apportioned 
among them” according to their respective 
rights.- That is the paramount intention of 
the Act with reference tothe payment,- In 
that respect it follows the Lands Olanses Act 
in England, as to which it has been held that 
“it is the person who is entitled to the land 
who ought’ to have the money.” Per. Cotton, 
L J.in In re Loivestoff Manor (3). 

| But it is urged that in any case the Land 
Acquisition Act cannot apply to the Crown, 


bécause the Crown is not mentioned in- it. © 


In The Seoretary of ‘State for India v. Mathura- 
bhai (9), there is a dictum of: this Court 
that‘the' rule of construction of English law, 
according to which the Grown is not affected 
by'a Statute, unless there are words in it to 
that effect, applies to India: That dictum’ was 
ou the-audthority of the decision in Ganpat 
Pataya v. The Oollector of Kanara (10). The 
head-note to the report of The Secretary of 
State for-Indta v. Mathurabhat (9) is mislead- 
ing where it says that, "according to the 
judgment ‘in that case, 
tion, according to which the Crown is not 
affected’ by a Statute unless’ specially named 
- in it, applies to India.” The words “specially 
named,” are ‘the reporter's, not of the Court. 
The rule of -English law is that œ Statute 


doas not bind the Crows,’ unless it is named’ 


in -it expressly or by necessary implication. 
See the judgment of Wiles, J., in Oooper v. 
Hawkins (11). 
. Under cases apie ‘under the Tanda 
.Glause3 Act in England, it has been held that 
the interests of the Crown are not affected by 
anything in the Act, In re Lowestoft Manor (8), 
wo?) (1888) 24. Oh.. D. 258, at p. 257; 49 L. T. 
2°, B2 W.R. 309; 52 L. J. Oh. 912- 
O 14 B. 218. 
‘ (10) 1 B.7 at p MK l 
(11) (1904) 2 x. 164 ae p 168; 19 T. L. R. 620; 


o J. K. B. 113; 63 J. P, 25, 52 W, R. 233; 49 L. T: 
= f 
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“the rule of construc- 


` 


fine 


~ 


but the ground. of at as ‘explained’ by 
Bagegallay, L. J. 5 in that case is that ~ “you 
cannot by any’ process under thé ‘Lands 
Clauses Consolidation Act bring’ the Crown 
into Court as a litigant to contest any claini 
before the Court.” Bat the Crown may waive 
its prerogative in that respect, and intervene 
where its rights and revenue are affected ‘and 
take thé benefit of any particular Act. though 
it be not named therein. That is so “by the 
common law of the realm, and from time 
immemorial the’ prerogative ` rights’ of the 
Crown cannot be restricted by an Act “of 
Parliament without express words, aa “wher 
its revenue is affected, Attorney-General v. 
Constable (12). And the right of the Crown tô 
intervene and have a trial at bar_ where it ig 
actually and immediately interested in the 
litigation, is a branch of the Royal preroga- 
tive. [Per Wiles, J., citing Chitty’s Practice 
in Dizon v. Karrer (13).] No doubt, though 
the whole amount of compensation determin- 


- ed in the present case under the Act, is paid 


to the respondent, the Crown is not concluded 
by the payment and is entitled to claim it 
from him in a separate suit. But, peverthe: 
less, the Court has a duty to, perform under 
the express provisions of the- Act before it 
decrees payment. It has to determine whethet 
the person claiming the amount of compensa- 
tion, ‘whether for the land or the buildings 
on.it or other interests in it, has the right, 
to receive it in’ the capacity which he asserts. 
Under these circumstances it is not sound 
law, not to say justice, to’say to the, Crown : 

“You can sue the claimant if you think you 
are entitled to what he claims.” | 

T have so far dealt with the case on the 
assumption that what is claimed on behalf of 
the Crown is the proprietary. title to, or. 
fee-simple, of the land: and not merely the 
right to levy assessment, which exists in the 
case of lands ‘held by one of its subjects ag 
proprietor, - liable to pay assessment. In 
Naorgi Beramji v. Rogers (14), the opinion 
was expressed that “most, though not alk, of 
the lands in Bombay, are held in perpetuity.’ 
and were estates in which the possessors had. 
a permanent interest. In the case of such. 
lands, the fee-simple of the land ‘would be in 
the occupier, not in the Crown: and: the 

(12) (1879) | L. R $ Ex. Div. 172; 27 W.R. 661; 1 
48 L. J. Ex. 4 

(13) (1866) T. Ri 17 GB. D: 664, ee 

(14) 4 B.H O R lap. 103 a SS ESL E 
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atiy y logal. datait on ‘the. iia I eaten if 


compensation ds “owner | interested i in' the land, t can be easily remedied by the Court bringing ` 


Whéther the “Governinent | demand, called 
askedsment or. pension tax, or quit-rent, Or: 
ground rent, ‘is ia reality’ a tax : -Or rent, : is: 
g’ difficult; ‘problem, which. has given, rise cs 
seridus: controversy- ‘among statesmen. fn 


on the Têcord the Secrètary of State so as to” 
make the decision final and binding in law AS: 
`- between the Government: and the claimant.: 
| Séo, Kishan Ohang ve, Jagannath Prasad (15)... 
All. costs, including those of this . appeal: 


Political déonothists, “Macleod, J. 4 thinks the!” shall be. deal with i the-léarned Judge ay 


démand in’ such. cases is. 2 tax. I will not: 
venture fo’ “discuss that question, because i i$ 
is hot wistessary’’ for. the purposes’ of this case. 
By ‘the! pleadings i in the Coart below, the titlet 


his discretion. 

Batchelor; J.-This is an appeal by ther 
Governmant of Bombay from a decision of Mr. 
Justice Macleod in a.reference.from the Col- 


assorted “o on behals of the Crown is that of- lector of Bombay under section 18 of the Land. 


owner’ of the land, who’ lef, in the respondent’ 
as A tenant’- for “specific. purposes, meaning” 
that the: ` ‘latter. had ‘no fee- simple of- thet 
‘property. “The _ question: before the- Contk,- 
therefore, is whether at the ‘date of acquisi- 
: bioh ‘by: the Collector the reapondent had any’ 
tight to. ‘the land’ apart from. ‘the buildings,- 
étititling | him to receive the amount of com.’ 
pénsation which remains after deducting the” 
aindunt: payable for the buildings, as a person 
interested i in the land. sh i: y 
Oï these grounds, the dect ee ET from! 
must be reversed. As that decrae was passed’ 
by ‘the learned J nudge’ on ‘the ground of, want of 
jurisdiction’ to décide’ ‘the question of title, thet 
dispdaal of the cage by him must be' regarded’ 
88 one’ on a preliminary point, and the cage’ 
fist: be” remanded for a decision on ‘the ques- 
tion whether the claimant, (respondent) had 
any intérest i in the land, ag distinguished from. 
- Hig interest, iw it, in ‘virtue of the buildings, 
whioh’ entitles hin to compensation. i 
“Tt if bs found that he had such’ interest, the 
Court below should. determine ‘the amount 
payable to im in respect of it and pass 8 
decree ‘accordingly, If, on the “other hand, 
tho Court’ holds: that the. ‘respondent ,has no 
subh- interest in the land; 7 he should have a 
decree for compensation in respect of the 


Acquisition, Act, 1894. The material facts. 
are these. The land in question measures’ 
13, 141, square. yards and in-Noyvember 1902- 
was notified- for acquisition by Government in. 
order to the extension of the chemical labora 
tory i in the. vicinity of the Sir J J. Hospital. 
Certain buildings of considerable value stood: 
upon the land. The usual inguiry prescribed 
by the Act was begun and continued by’ the’ 
Collector; ‘apparently on the footing: that the 
title to the land | as well as to -the buildings: 
was in the claimant- respondent, Esufali Sale- 
‘bhai ; but on: 29th June’ 1904, in. the. course” 
of | ‘the ‘inguiry, the Government Solicitor,. 

appearing in what he described ‘as “a new 
attitude,” set up the contention: that the, land’ 
was entirely the property of Government, and. 
was held by the: respondent on sufferance only? 
The Collector proceeded with his inquiry and 
dealt with this disputed question of title: In 
the-end he found, for reasons stated, that the 
respondent “ “ig thus only a tenant of Govern- 
ment on sufferancé, and, Government ‘having: 
through their Solicitor given him noticd to quit 
or. deliver up possession of the land under. 
acquisition (Ex. No. .14), which notice has 
already expired, is ‘entitled to compensation 
for buildings only, which I accordingly grant.” 
| The Collector found that ‘the amount of com- 


buildings only, sinos “‘there-i ‘is rio dispute as to pehsabion “due in respect of the buildings WAS 


f his right” to it: 

: Before parting with tha er I onght to ` 
point Gut that, though the title of- ‘the Cr own” 
Kas: ‘bien asserted i in this 0436, the Crown- i is 
formally not on the récord. “It is reprèsented 
by the Government of Bombay ; ; bab, aodording 
to law,-i int all litigation to. which the Crown is 
‘proper party, it is the' Secretary: of State for 


'- India who alone an’ reprosent 16. 


> That is how it strikes meat present, and. i 
say so because the point. Was nobiraised either 
Before'us: or in the lower Court. If te ig 


Rs. 41 6938-2. 2, which sum he awarded to the 


respondent. “The compensation duein respact 
SË the land was estimated ‘by the Collector at 
a little over R3. 2 lakhs, bat; of course, no 
part. of this sum Was awarded to the respond. 
ent, aa the land was, in the’ Collector's view, 

the proparty of Government. The. respondent, 

being: dissatished with this decision,’ claimed 
a references to the High Court on the grounds, 
(1) that the amoant of compensation awarded 
for land and cal waa DAN. - (2) 
: (15) 25 A7188,- a 
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that Government. were not, entitled to the full 
value of the land. The reference was. heard by 
‘Macleod, J., who altered the Collector’s figure 
for the compensation due for both land and 
buildings from, Rs. 2,36,438 to Rs. 2,35,264-7-1 
plus 15, per- cent, for compulsory acquisition, 
and awarded. this entire sum to the respondent., 
This the learned, Judge did, though he held 
that neither he nor the Collector had jurisdic- 
tion to ‘determine. the question of title between 
Government and the respondent. 
therefore, is that the respondent gets the large 


sum of rupees two.lakhs on a claim which the: 


learned Judge declined to. adjudicate upon, 
and which the Collector decided in favour of 
Government; in other words, Mr. Justice 
Macleod was of opinion that, even if Govern- 
ment were the owners, of this land, the large 
compensation due for its acquisition must none 
the less be, handed over to the respondent, 
This result may, I think, be, safely described 
as startling on the face of it; and it seems 
clear from the judgment that the learned 
_ Judge accepted itonly because he conceived 
himself to have no means of avoiding it. upon 
the language of the Act. That is- the sole 
ground upon which, the decision is sought to 
be justified in appeal, and it is, manifest that 
upon no lower ground can it,be supported. Mr: 

Jardine’s argument was that if, owing to faulty. 
draftsmanship or other defect of the Act, its 
plain effect is, as the Court below held, then 
his client is entitled to take advantage of this 
eircumstance. That, no doubt, is so ; but the 


conclusion is one which the Court will be, 


astute to avoid, if that can be done with due 
regard to the words of the Statute. For we 


must not lightly attribute to the legislature the | 


intention of working injustice by taking away 
_A’8 property and giving it to B ; in this case 
taking away what, onthe argument, is Gov- 
_ ernment’s property, and giving it or its value to 

the respondent. The object of the Land Àc- 
quisition Act is to empower Government com- 
_ pulsorily to acquire lund on paymentof due 
compensation to the persons dispossessed, and 
compensation, as I understand it here, means 
` indemnity for monetary loss 
would be strange, indeed, if the result of such 
an act were that a person, from whom certain 
buildings were acquired, was entitled not only 
bo receive compensation for his buildings ac- 
quired, but to put into his pocket a very large 


gum of money in respect of land which ex-hy-. 


pothess belonged to somebody else ; that is, ‘in 
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. Ay 
substance, to takeaway one man’s. property 
and give it to another, and the ‘name -for a 
process of that sort ia certainly not compen~ 
sation. If, then, that is the apparent effect. of, 
the Statute, we must proceed to consider 
whether it is its real effect, andin so consider- 
ing we must apply the recognised, rules of 
construction adapted to such a case..: Those, 
rules are stated by Maxwellin the. following 
words — Where the. language of a Statute,- 
says that learned. author, in-its ordinary, 
meaning and Ang ki bal construction leads 

oa manifest contradiction of the apparent, 
purpose of the enactment, or to some inconve- 
nience or absurdity, hardship, or injustice,. 
presumably not intended, a construction may 
be:put upon it which modifies the meaning: of 
the words and even the structure of the sen~ 
tence.” This: passage, for which ample author- 


. ities. are cited-in the text, is adduced merely: 


to illustrate the lengths to which the Court. 
is entitled to goin such cases; here, I think, 
itis not necessary for us to go-nearly so far: 

For, upon what grounds are we asked to 
take this severely technical view of the provi- 
sions of the Act ? Stated briefly, the argument, 
is that, under the Act, Government cannot, 
acquire what is already their own property ; 
that the land here being Government’s, Gov-. 
ernment are not “persons interested” within. 
the meaning of section 3 (b). ; that when once 
the compensation due for the whole property,, 
land and buildings, has been ascertained, that, 
whole sum must be awarded to. the claimant; 
or, if there are several claimants, must be ap- 
portioned among the claimants; and that, since 
Government were not “ persons interested,” 
or claimants, the only claimant before the 
Court was: this respondent, who consequently 
was entitled to receive the whole. compensa- 
tion, even though Government were in fact the 
owners of the land. 
- That was the view which fonnd favour: 
with Macleod, J., and which, on that ground 
alone, is entitled to great respect : for, in tlie 
decision of references under this particular 
Act and in the administration of the ‘Act 
generally, that' learned Judge has- special 
knowledgeand experience to which I can make 
no claim. I have, however, indicated’ why,, 
in‘my view, the conclusion to which he. felt 


_ himself compelled to come cannot be atcepted, 


unless it be imperatively required by the Act; 
and to those reasons may be added this, con- 
sideration that, if the lower Court’s reading of 


‘Oy wango., 
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the Actis right, then Government wold never ` 


acquire any -parcel of-land-in which :they 
themselves had any: interèst; great or small, 
for that interest would go for nothing. Mr. 


Jardine admits. that this would bea necessary 
consequence, and suggests that, in order bo 


remove the diffionlty, Government would ‘have 
firat-to sell their own interest, so as to render 
- the land a fit object for the operation: of. the 
- Arok; Ib appears to methat this comes very 
` near to being a reductio ad absurdum of. the 
-caaéfor therespondent-foritis surely unreason- 
- able to'hold that if Government are minded 
.:to‘acguire a parcel of landin which they al- 
veadyhold, say, nine-tenths of 'the'entire inter- 
ast; they mustbegin-by selling the nine-tenths 
in order to ‘acquire-the. entirety, and that 
though the entirety- is atquired by nothing 
more or less than a forced sale ‘to Government 
under ‘the provisions. of. this Act. ‘For the 
‘purposes of the present argument it is, of 
course, -assumed that Government are the 
owners ofthe land here, and the-foregoing 'con-- 
_ siderations seem to.me strongly to suggest that, 
‘in ‘those circumstances, the respondent can, 
eae the Act,-found no claim to the value of 
- the land.. In Trustees for the Improvement of the 
» City: of Bombay v. Jalbhoy (46), following Ool- 
lector of Belgaum x v. Bhimrao (17); 1 expressed ; 
the-opinion that the.Acb contemplates an in- 
-quiry to ascertain the value ‘of ‘the land itself, 
n eonsidered, ‘as -if all ‘interests. combined to - 
` Bell; and I see tio reason at’ present to alter. . 
; that» ‘opinion asto the general chame of ‘the - 
- Act. Tbis; however, admitted that tho point 


now before us was-not decided in Jalbhoy’s case , 
_ (£3), bat is resxintegra for our decision now... 


ÀB, 869M8 to`bo..-conceded ‘on all hands, the 
draftsmanship of the Act has hardly pool 


tho. strain of the severe investigation which - 


-_ its provisions ‘have andergone in this Court, 
. in recent yekrs “and it is ‘probably true that 
the form of procedure presoribed is mot - 
| easy to adapt-to cases of ally great complica- . 
tion, Bat if "ve. accept certain matters of 
T indirect inference. from the form of procedare; 
Fede is nothing in the Act whic: excludes, 
~ from its operation cases where -Govarnment 
hold some interest in the-laud ‘to be acquired, 


| forbids ‘the’ ‘theory that they ‘were omitted -: 
Los per Misa. ‘And as ‘to'the argument that 
- in such tases ithe Collector. would bè acquiring, » 


` "4618.83 'B: 483 ; 11 Bom: L. 1 Be 674; 3 Tad. Cas. 757. 
- (17) 10-Bom, L.R, Sete i 
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not the land itself, ‘but the separate interest 
in theo land, which the Act does not authorize, 
a, think that | that is open ‘to this answer. 
‘The procedaré laid down in the Act is so laid 
down as being appropriate to the special case 
which ‘ig considered. i in the Act, 7. e., the case 
where the complete interests are owned 
privately. But that special case is, as I under- 
stand it, singled out by the legislature as 
the norm or type with the intent that in other 
CASOS which only partially conform to the 
‘type the procedure should be followed in so 
far as it is appropriate, not that such cases 
should be excluded from the Act because they 
do not wholly conform to the type. | In other 
words, ‘Government, as it ‘seems to me, are 
not ‘debarred from acquiring and paying for 
the only: outstanding interests merely because 
the Act, which primarily contemplates all 
Interests as held outside Government, 
directs that the entire compensation, based 
upon the market value of the whole land, 
must be distributed among the claimants. 
In such Circumstances, as ib appears to me, 
_ there is no insuperable objection to adapting 
the procedure to ‘the case on the footing 
that ‘the outstanding interests, which are the 
only things to be acquired, are the -only 
. things, to be paid for. There may be some 
“difficulty in harmonising this view with some 
ofthe proosdure sections of the Act, but 
-bearing in mind the particular purposes for 
which that -procedure seems to have been 
designed, I think the difficulty isimmeasurably 
smaller ‘than that which confronts us on the 
counter-construction; for on that construc- 
tion, ‘as I have, tried to show, the enactment 
is fertile not only of Breve inconvenience, but 
of positive’ inj justice. 

,On the other hand, : all’ serious difficulty isre- 
moved if once itbe concedéd that the combined 
interests held aparh from Government are, in 
such i Case-as : this, -the “land” ‘to be acquired 
„within the meaning of section 3 -of the 
Act, and, in my opinion, there is nothing in 
“the Act or .the decisions which prohibits 
the adoption of this view in the-state of facts 
now before us. In this view the only things 


, acquired from the respondent were the 
while “the, extréme frequency. of: ‘gach Cages - 


buildings, and they are land” within the 
definition in the Act. Tor ‘these reasons I 
am. of opinion that .Mr. Justice Macleod’s 

_deoree should be varied by discharging so 
much of it as awards to the respondent the 
value of - the ‘land. As “to the manner In 
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which this last question should -now -be dealt 
‘with, -ib is“ probable that, as the lesrned 
Judge observed; the: ‘procedure adopted by i 


the Collector was irregular; ‘but the question 


before . us ‘is, nob.go much what-orders the 
‘Collector ought to have- passed on the subject, 
as what order we ‘ought to pass ‘now that ine 


"fact the controveray as to title has ‘been 


placed before theCaart, and the parties have 


jinearred all the costs incidental to getting 


their evidence fully upon the Court's record. 
‘Tt’ is clear that to set aside the elaborate 


| inquiry which the learned Judge has already 


‘made, would’ benefit nobody, and would 
inerely entail further costs in ‘time and. 
money to both the parties, who are anxious 


“to obtain a decision on the evidence already 


‘question. 


: will bė thege:— | | 


judicially recorded.’ I think, therefore, that 
our best course is not to. interfere with the: 
ing quiry made, and I. should have been. glad . 
if IT could have seen my way to suggesting 
that, this Appeal. Court ‘should now:decide the 
But as the decision must, at least 
to some extent,.depend upon the- apprecia- 
tion _of ‘oral avidon e; I conceive that the 
proper course is to’remand the caso fora 
desision -to the lower Court under O. XLT, R. 
23. The issuss which remain for decision 

-(1) At’ ‘tlie. material. time: what T 
tied the, ee in the. jand [apart Ia 
fhe buildin; 

“ (2) To ie compensation i is he entitle i ip 
respect of thut ioterest P 

-Upon thesegrounds; I agree with the Coder 
proposed by my learned colleague, 

“Attorneys for” the . appellant : >, F. F. 
Nicholson ras mo 
“Attorneys for the respondent: anu 5 Oo: 
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i. Present Mr. Justice Baskaran Nair and. 
re, Mr, Justice Krishnaswami Aiyar. . 
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and Sam ali R a idd to- Ha “office rors 
maintarnability of. surt without a prayer for, possession 
=— Possession with fenants—Nature of cháin for? poisis", 
sion. r rags EENS ka 
‘A. suit bya dismissed EERI of NE for a doola; 
tation df the invalidity of his dismigsal and for an in- 
junction restraining the other trustees from interfer: 
ing with the management of his office, is not maintain: 
able without a prayér for possession. © - ery 
"Kunj Behari v. Keshav Lal Hiralal, 28 B. 587). Sub 
ramanyan, In? Parameswaran, il. M. 116, dissented 
fron. ` 
- Vengan’ Powa v. Chinn's alias Patchatibutte, a 
ML L.-J" 290, followed: | i NAN RÀ 
JA plaintiff out of possession. 18 w entitjed to ask 
tor, an injunotion merely against , the person. in poss, 


session. ~, 


. The rule applies equally to ‘temple’ ‘reticent One 
trustee who has been ousted -from*posseasion ‘of “hig, 
office. should sue ‘for. joint possession with hia on, 
trustee, along with a declaration of his Fight: to, be the 
trustee of the temple. 

+ Even where the claim is ‘for the restitution ofan 
officé only, possession of the office must be claimed: , 

A fortiori, should possession be claimed where mel 
ble -movable‘and immovable properties are. attached 
to the: office. 
< Jagadvndra Nath Roy v. Hemanta’ Kumari D 54 
C. 129; 7 Bom. Li, R. 760; 8'C. W. “N:- 800! 1 APL “i 
585, ‘referred to. 

i Where ‘the-lands of a kemis are in,possession of 
tenants, the dismissed trusteo should bring a ‘suit 
against ‘the rival claimants for possession by receipt 
of rent. ` 

-~ Possession by receipt of rents may be distur aad 
the person dispossessed is entitled to bring a suit, for 
possession under section’9 of | the Specific’ Relief Act. 
Property in ‘the actual’ possession of the tenant ig 
capable of possession by the landlord. ade AE ge TA 
" Narayana v. ‘Shankunni, 15 M. 255; Jagannatha; 
‘Oharry A -Rama. Rayer, 28. M. 235, Abdulhadar. A 
Mahomed, 15:M. 15; Suryanarayangmurti Ve Taimmannd 
25 M. 604, relied upon. 

The iiiterest of a landlord. whioli may ME in the 
mere receipt of the ronts is Bapan of delivery and’ 
Boca p 

The Zemindar of Ponin we | Behara Buryanarg: 
jana Patr ulu, 25 M. 587, at “pp. 591 ead 592, reueg 
upon. 7 Pa t ~ l 
. Second da arnat the deire of the 
District Court of Tanjore, in Appeal Suit: No. 
518 of 1906, presented against the: decree of 
the ‘District Munsif .of Tiruvalar; in: Original 
Suit No. 95 of 1905..-- ! 


Mr: T. F. Gopalswami Mudeliar,. for the 
La ui 

‘Mr. Œ S. Ramachandra Aiyar, for. the 
Respondent. ` -3 
Judgment. —The sait- r a die 
‘missed: ‘trustee for a deolaration:'of -the in- 
walidity of his dismissal and an injunction res- 
training, the co-trustees and the temple: ;cOmy” 


d 


‘ Specific Relief Act (1 of 1877): 8.42——Brait i TE : mittee from interference with-his exercise’ of 


‘the rights” of a trustee.. ‘The District ;Munsif 
‘dismissed the suit holding that the réi reimaval of 
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the trustee was valid and that as the plain- 
tif” „Was out of” possession, the suit for a 
mere declaration and injunction was not main- 
fainable. On ‘appeal the District Judge re-' 
versed the Munsif's decree’ and allowed the. 
plaintiff” s claim.’ He held thatthe plaintiff's 
dismissal was ‘irregular and that he was 
éntitled to sue ‘for the declaration. and: in- 
junction. No ground was taken before him’ 
‘on appeal that the Munsif’s finding as to the 
plaintiff being out of possession ; was erroneous. 
Hoe- rests his judgment on the authority of the 
décision in Kunj Bthartv. Keshavlal Hiralal (1); 
ind distinguished the. decision in Narayana 
y.Shankunni.(2), and the remarks of Subrah- 
mania Aiyar, J.,in Vengan Poosari v. Ohinnui 
alias Patehamuth (3). We are unable to agreo ° 
with his view. "No. doubt the Bombay case’ 
referred to appears to support the Distriot 
Judge, but in the face of the decisions of 
this: Court we are unable to agree with him. 
The present case being clearly one of plaintiff 
having been-ousted from possession, it ig open 
to him to sne for joint possession with de- 
fendants Nos. 8 :and.¥, who are admittedly 
the other trustees of ihe temple. It is said 
that the lands of the temple arə in the 
physical possession-of. the tenants, and that 
the ‘plaintiff cannot have such possession 
himself.: Besides the lands, there are the 
temple itself and movable properties belong- - 
ins to the templd. And even as regards the 
landlord's right to receive rents, it is certainly 
‘capable of possession, It has been well 
‘pointed out in The Zemindar of Virianagaram 
vo Behara Suryanarayana Patrulu (4), that 
the interest of the landlord which may con: 
sist in the mere receipt of the rents is cap- 
able of delivery and possession, and sections 
264 and 319 of the Code of 1852 have been 
‘framed-on. that supposition. It has been 
‘held: under section 9 of the Specific Relief 
"Act, by this Court that possession by receipt 
‘of rents may be disturbed and the person 
dispossessed may-bring a suit-for possession 
under that section within six months of such 
dispossession. : See Jagannatha C harry v. 
“Rama Rayer (5). In Abdulkadar v. Mahomed 
®©); and “in. Narayana’ v. Khankunni (2), it - 
„appears that. there were tenants- in actual 
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possession of the. property. It was held by 
this Court, notwithstanding that circum- 
stanca, -that a suit for possession should 
have been brought against the rival claim- 
If the 
observations in Subramanyan v. Paramaswaran 
(7), are at variance with the view expressed 
in the above cases, we cannot accept them 
as correct. We must. therefore, hold that 
property in the actual possession of the 
tenants is capable of possession by the land- 
lord [see also Suryanarayanamurtt v. Tam- 
manna (8)], and one person claiming to be 
landlord ousted by another cannot content 
himself with suing for a mere declaration but 
must sue fof consequential relief in the nature 
of , possession’ against, his rival claimants. 
And if the rival claimants are entitled to 
Joint possession with the plaintiff, the plain- 
tiff must sue for joint possession with them. 
It is, however, contended on the authority 


‘of the Bombay case, first, that section 42 of 


the Specific Relief Act does not require the 
whole consequential relief to be claimed; and 
that injunction is a sufficient relief conse- 
quent on the declaration, and, secondly, that 
the rule requiring a plaintiff to seek for 


„possession as consequential relief where he 


asks for a mere declaration is not applicable 
to trustees of temples. As regards the first 
‘position, . assuming that section 42 of the 
Specific Relief ‘Act is to be understood as not 
requiring the whole consequential relief to be 
claimed, we think a plaintiff out of possession 


18 “not entitled to ask .for an injunction 


‘merely against the person in possession. 
This question has been fully discussed in the 
jadgment of Snubrahmania Aiyar, J. in 
Venganpoosars v. Patchamutti (3), though 


his actual decision in the case was not upheld 


on appeal on another ground. Upon a review 
of the English casey the learned Judge 
came tothe conclusion that injunction is not 
the appropriate relief where the plaintiff 
‘is entitled to claim possession against the 
defendants. Kerr on Inj unctions (4th Edition) 
states at page 82: ‘ The result of the'cases 
‘apart from the alteration made by the Judi- 
“cature. Act of 1873 ` was, that where the plain- 
“tiff was out of possession, the’ Court would 


refuse to interfere by granting an injunction, 
“unless there’ was fraud or collusion, or unless 
„the acts perpetrated or threatened were so 


(8) 26°M. B04, | 


| (7) 11 M, 116 at p. 122. 
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injurious asto tend to the destruction of the 
estate.” Again at page 114 “ if the trespass 
„or damage is complete aud’ the title is a pure 
legal title,. the Court would not in general 
interfere by ‘way of mandatory injunction; 


there being a full remedy at law by eject- 
ment.” The passages above cited are sup- 


ported by a number of English cases, some’ 


whith Mr, Justice. Subrahmania’ Aiyar 
as referred to in his judgment i in. Vengan 
Poosari v.. Patchamuttú (3). It-is true that 


_ the "language 0f section 25, sub-section 8. of - 
the “Judicature. Act of 1873, ig wider and i 


‘allows’ an injunction,. whether the person 
pgainst whom such injunction is‘ sought 
is; or is not, in ‘possession under any 
claim of title or. otherwise. But. notwith- 
standing ‘the generality of the language the 


principle laid down by Kinderseley, Vice:. 
Chancellor, in Lowndes v. Béttle (9), and ap- 
proved of by the Court‘ of Appeal in Stanford y 


X Hurlstone . (10), has been re-affirmed, viz., 
that while defendant is in possession - “and 
_ the "plaintiff seeks an injunction without 
-posséasion, his claim will not be upheld. , Sée 
Leeds ‘and Liverpool Navigation Oo. v. Horsfall 
GID. “An-injunction is a.discretionary relief 
, ‘under section -52 of the 
Act; and. the considerations adverted to by 
Mr, Justice | ‘Subrahmania. Aiyar in the case 


in „Vergan Poosari y. Patchamiuttu (3); against- 
“the grant ofsuch, ‘velief in ‘this country where 
‘the plaintiff is entitled to ask for possession - 


‘against the ‘defendant, are entitled to full 
weight. Tf, therefore, -the plaintiff in the 
presént, case cannot claim’ an injunction 
when he is out of possession and defendants 
‘Nos. 8 and 9 are in possession, the only. 
obher réliof claimed in -the plaint that 
“remains is a mere declaration. -Tt is thoroughly 
well established that tke- plaintiff cannot 
‘sue for a mere declaration.when he is entitled 
-to consequential relief, 
respect, it appears to us that the learned 
Chief Justice, of. Bombay has overlooked the 


‘fact that injunction is a discretionary relief 


‘and cannot ‘be claimed by a plaintiff, out of 
“possession when he does: not -ask for pos- 


, Séssion against the defendant who is ac- 


tially in possession. X 

„~ _ Passing to, ‘the next “point, viz., that the 
lank i is only. a trustee. of the tomple: we 
a Ch." 451 `at p. 454; 4N. B, 609; 12 : 


PEN Ch. 116; 80'L.'T. id 22W. R423, 
(11) 383-Solicitor’s Journal 183. - .. ! 
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-terference is negative. - 


Speaking with all . 


Eri. 


are. ails 15 P the Aistinotion: Tt 
is said that the property is ‘vested in the Idol 
and that an injunction restraining interfer- 
gnce secures to the plaintif the rights’: the 
claims in the most complete manner. In tha- 
Bombay.¢ case the plaintiff, claimed, tha. oftice 
of an ` Acharya, but it included “the manage- 
'ment. of a temple and of nams and other. 
properties attached to it. It was not a mere, 
performance of certain duties which might 
involve no possession of properties., Under 
those circumstances, it is difficult to see that, 
a mere restraint from: interference is equiva- 
lent to ‘the transfer of possession from ` ‘the. 
defendant to the . plaintiff. The - Jearned 
Chief Justice of. Bombay asks, “how would : 
practical, effect. be-given.to‘an. award.of pos- 
session of an: Office | ‘otherwise than by pre- 
venting intèrference with the’ rights of, which 
it is made up.” | Where tangible . movè bla : 
and immovable property i is also attached to 
the office, the question as regards-the property 
is easily answered. There are provisions in 
the Code for giving- possession of: immovable 
property, and the possession of such property 
is a great deal more than the prevention | of 
other people’s interference. -But even where 
it is a mere office of which. possession, ia 
claimed, article 124 of the Limitation Act ex: 
plains the mode of possession, which certainly 
is more than the mere restraint of another 
from interference. Possession is positive, ang 
connotes - acts of dealing with the property, 
and sometimes beneficial- -enjoyment; while an 
injunction which restrains another from i in». 
- The fact’ of the: ‘Idol 
being the owner and the plaintiff the trustes, 
does ‘not appear to us to affect. the question. 
In Jagadindra Nath Roy,v.. Hemania Kumari 
Debi (12), the Judicial Committee of the 
Privy Council, while recognizing that an 
Idol may be regarded as a juridical. person 
capable, as such ‘of holding property, ob- 
Berved - “. Assuming the religious dedication 
to have been of the strictest: character, it 
still remains that the possession ‘and mån- 
agement of the dedicated property belongs to 
the shebatt, and this carries with it the right 
to bring whatever suits are necessary: for the 
protection of. the property: “Every such 
right | of. suit is vested in the shebatt and 
not in'thé Idol.” -Ito follows that the -dir- 
‘cumstance of a “trustee’ ‘suing is ho “answer 


(12) 88 C. 120477 Bom. li. R. 765; oo WO, 800 


` LA, L. J. 585. 
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ABDESHIB RHAPUBJI v. MANCHERSHAW SHAPUBJI, 


to, the < objection that posgession | 
have been ‘sued . for and “ not ‘a meré de~ 
claration. -For . the foregoing . reasons we 
bold ‘that the present suit is ‘not main- 
-daimable, and in reversal of the decree of the 
- District hi nudge, we restore the decree of the 
District Munsif with. costs in this ‘and the 
lower appellate Court. a oe 
sti Wo ar ie Appeal allowed 
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saxoumnsmaw Ši SHAPURSL NARIEL- 


v` < WALA—Responpent. 

_ fräste Act (II of 1882), ss. 3 and 93 Trusi—Gifi— 
Administrator, whether a tru’tee—Breach ‘of trust- 
Evidence Act (I of 1872), 8. 115—Bstoppel—Admsnis- 
tator paying money toa third persh with the consent 

of the” beneficiary —Effect of such payment—Laches-- 
Acquisscence—Watver—Pleadings—New case in appeal 
~—Practice. : 

B made ‘an ‘entry i in hia account ‘book in favour of 
his ‘wife V'tó show ‘that ‘he had made azift'(bakhshish) 
lof Ra~754000 to‘ her., He ‘informed -all the -members 
of the family of the. fact after he had:made the entry, 
"The entry was repeated in the acount ‘books ‘as ‘a 
“debt t due to the lady. 8 ‘died intestate: ' “Some of hik 
' ‘gone-todk out Letters of Administration of his estate 
-and with the consent ‘ofall ‘concerned ‘they paid the 
-said sum to V. The consent was ‘given cheerfully 
with, full knowledge of what ‘they werd doing. For 
seven Years ‘after the payment, no, objection “was 
“raised. -After ‘that “period one ‘of the sons of ‘S 
-quarrelled with ‘his mother V ard sued to recover 


for the.estate of R the sum of Rs. 75, 000 which had ° 


been paid by the administratora to V. Throughonit'the 
. ‘trial the plaintiff's sole case was'that he-never consent» 
ed'to-the gift, that he never knew ‘of it till long 
afterwards. : He did not question it on the ground 
thot he was ignorant of-the legal rights-of the parties 
ony that his.consent was given under‘a ‘mistake of fact: 
' ‘Held (concurring ‘with the lower Court) that thers 
“was neither-a gift nor ‘a ‘trust in. favour of V, but 


- (that -the plaintiff's -consent @monnted, in the cir- 


-camstances, $o 8. representation to the administrators 


‘that kehad no Tights and that in estoppel by conduct < 


Ree creatéd-against-him. 


y-éannot be'allowed to base his-case in appeal i 


ae tagn] 'theory ‘hever presented to the Court below 
and, rested ón- estate of facts inconsistent with those 

“on Which he had previousl fested his case. 

* ‘Therefote; the "plaintiff having ‘contendéd’-at ‘the- 

trial that he had noknowledge of the facts and nevar 

consented, cannot be allowed to contend in appeal that, 


~ 


‘should i 


even if hë had knowledge and consented to tho 
payment to Y, that consent was given in ignorance of 
his legal righta. The plea that he consented in ignorance 
is not only different from, but is inconsistent with tho 
only plea which the opposite side had an opportu- 
nity of meeting. 

Per Ohandavarkar, J 

. An administrator is considered in a Court of Equity 
as a trustee, but he i is notan ordinary trustee. Heis 
a ‘trustee for the purpose of administering the estate 
as the intestate’s legal representative, that is, for the 
purpose of paying the intestate’s funeral charges and ` 
his debts and afterthese have been paid, he is bound 
to distribute ‘the residue ‘among ‘the next-of-kin of 
the intestate. If he ‘takes it upon himself ‘to pay 
over theiresidud to other persona, ‘the next-of-kin are 
entitled to-treat it as a breach ofitruat and hold the 

administrator personally liable. 
-i£ however, the next-cf-kin with ‘full knowledge 


-7 of the facts, but under a mistake as to their legal rights, 
-authorize theadininisfrator to pay the amount to a 


third person, who'is not in law entitled to have it, and 
the administrator pays it accordingly, he cannot be 
held'to have acted’otherwise than in due course of _ 
adininistration. There is no ‘breach in ‘the ‘act of 


“payment, because the law treats it as payment by 


the administrator to the next-of-kin themselvea, that 
is, instead of te money info their hands he 
puta it into the hands of the third party, because the 
next-of-kin authorize him, Such payment is a pay- 
ment to the rightful’ person in ‘the’eye of law.‘ 

Mere delay is no bar to legal relief where the 
right is clearly proved, unless the lapse of time bara 
the remedy under the Statute of Limitations; but 
delay with other circumstances and the conduct of 
the party claiming relief is-sufficient in law, as matter 
of- ‘evidence, to give rise to the inference of waiver 
or acquiescence or consent against that party. ; 

It 18 a general principle that any person beneficially 
erititled to the property of an intestate has the right 
‘to gue for a decree for the usual accounts of the os 
tate and for a declaration that the administrator is 
accountable for that estate and his deslings with it. 
But 'that rule is ‘subject to the qualification that the 
person 60 suing is not “ estoppéd by some personal 
‘exception.” 

Per Batchelor, J.— 

It may ‘be true to say that NK are for 
‘certain purposes considered as ‘trustees, ‘but they-are 
not trustees within the Meaning of the Trusts Act, 

Section 28 of the Trusts Actis limited to trustees 
as defined in section 3 ofthe Act and the adminis= 
trators do not fall within that definition. 


= Mr. Strangman, Advocate-General, 
him Mr. Mulla, for the Appellant. 

Mr. -Bahadurji with him Mr. Setalwad, for 
the Respondents. 

‘Judgment. 

‘Chandavarkar, J.--Tha learned J tec NA 
-whose decree this appeal - -has been preferred, 
‘has found, on his view of the facts and law, 


with 


that there was neither a gift to, nor ® trust 


infavour of, Virbai by her husband Shaparji 
‘Sarabji Narielwala, in res pect of the amount of 
a 75,000, Which i is now in aa Accorde 


- 


- 


made iri the plaint, holding thé appellants, 
who were administrators of the estate of the 


gaid Narielwala, guilty ofa breach of trast by ° 


reason of their having paid the amount to 
Virbai instead of distributing it Winong the 


residuary heirs to. the estate. 


An supporting the appeal, the bimi 
Advocate-General has conceded that there 
was no gift. He has challenged the decree 
of Beaman, J., on two grounds: First, that 
there was a trast ii favour of Virbai ; and, 
secondly, that even if there was no trust, 
the learned J udge’s finding on the evidenco 
that the amount was paid by the appellants 
to- Virbai- with the consent, of the first re- 


. gpondent (plaintiff) estops the latter from 


disputing the validity of the payment as 
a ‘breach of trust. on their part. 

“In the view which [ take of the case it is 
mnnecessary to decide whether there was a 
trust created or not by her husband in favour 


_ of Virbai. Beaman, J. has found upon the 


evidence that the appellants, acting as logal 
administrators of the estate of the husband, 
paidthe amount now in dispute to Virbai, 
with the consent of all the family, including 
‘the first respondent (plaintiff) “ in the 
sincere and very natural belief that they 
‘were carrying ont Shapurji’s wishes,” = am. 
“ilgo pure, ” the learned Judge Bays, " that 
they,” (i.e. the appellants) “acted quite 
openly and straightforwardly, and that all 


the family, including the plaintiff, knew. 


‘what they were doing and cheerfully 
‘assented.’? That is the plaintiff, who now 
‘complains that the payment wasna breach of 
trust on the part of the appellants, consented 
cheerfally to the payment being made after 
wae had full knowledge of what he was 
‘eventing to. 

This finding of tact has not been contested 

ore us by the learned counsel for the first 
ei (plaintiff), in supporting the 
decree of tho Court below. The evidence on 
therecord filly supports the finding. Without 
attempting toi impugn it, the learned counsel 
has argued that in law the firat respondent's 
consent is not sufficient to deprive him of the 
ight to call upon the appellants to make 
good the amount which they paid wrongly 
and in breach of trust to‘Virbai. In support 
‘of this: argument, if is contended that a 
‘person who: takes ‘out letters of | administra- 
‘tion of the estate a an Rens 18 8 nero 


ee a os a A a -s > ` ` . . 
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a 
for the beneficiaries of that estate, within the, 
meaning of the Indian Trusts Act, under sec-; 
ey 23 of. which no trusted can escape liabil- 
for a breach of trust on -the groupd of. 
is oe in ib by the, beneficiary; unless, 
such concurrence was ‘with full knowledge, 
of the facts of the case and of his,” t.e., thet 
beneficiary’s "rights as against the trgptes.:” 
In the present case, it is’ urged, all, we have: 
ig concarrence by the first respondent with 
full knowledge of the facts ; but there 1 18 NO 
evidence, no express finding of the ‘lower, 
Cotrt, no plea even of the appellants, that he 
had now ledge that legally ` there ‘was no 
trast and that he was one’ ‘of the beneficiaries 
in respect of the amount. 

I will assume this; and examine the case 
upon the hypothesis that the first respondent 
agreed to. the payment with full knowledge of — 
the facts, but in ignorance of his legal: rights. 
But to attract to it the provisions of section — 
23 of the Act, we must be first satisfied that 
the payinent by the appellants amounted ta 

“a breach of trast.” No, doubt * ‘an adminis- 
trator . is considered 1 in a Court of Equity as. 
a trustee ” though he is not an ‘ordinary 
trustee R Jessel, M. R. in Oceanic Steam 
Navigation Oo. v. Dh aba AL. But he is 
a trastee for what? For the purpose of pro- 
perly administering the estate as the intestate’s — 
legal representative, that is, for “the, purpose 
of paying the intestate’s funeral’ chatges and 
his debts, and after these have been paid, he 
is bound to distribute the residue among the 
next-of-kin of the intestate. If he takes it on 
‘himself to pay over the residue to other. per- 
sons, the next-of-kin are entitled to‘treat it as 
a breach of trust and hold the administrator 
‘personally liable. If, however, the next-of- 
‘kin, with fall knowledge of the facts, bat under 
a mistake as to their legal rights, authorize 
.the administrator to pay the amount to a third 
person, who is not-in law entitled to it,,and 
the administrator pays accordingly, he cannot 
be held to have acted otherwise than in due 
-course of administration. ‘There is no breach 
of trust in the act of payment, because the law 
‘treats it as:payment by the administrator to 
the next-of-kin themselves. Instead of putting 
“the money into their hands .he has, paț, ib 
‘into-the-hands .of the third party, because 
‘the next-of-kin authorized him. The next’ 
‘of-kin cannot be heard‘ to complain that when 
- (1) (1880) 16 Ch, D. 236 at Pp. 2 243, 244; 43 b 
AT R. 118; 50 L.J. Gh. 808° |, aa 


4- - st = č s = 7 ae i 2 


Vole Vi) . 


they i gave ‘their’, @rsent: or authority, they’ 
Ere, not aware ‘of ‘their’ legal rights., if 
they’ knew the facts fully, their ‘mistake as 
tothe ‘law’ will not entitle ‘theni‘to relief, 

jublass ‘there was gome, fiduciary “relation 
between the parties’. so as to raise’ an equity v 
-in favour of the next-of-kin. ; Bo 

pre Ihis’ to be observed that the’ first respond! 
quits counsel, has- raised before us; for’ the‘ 
first time, the plea that ‘his client: gave the’ 


consent in'ignoranéé of his rights; no such’ 


plen“ was řaised at the trial. : His case in ‘the 
Court below was that: he had no ‘knowledge 
Jof the facts |; ‘and. had: never given any consent 
6“ the-payment'to Virbai. . And it’ was in ` 
ansequence of that that’ the ‘seventh issue!’ 
was raised before. ‘Beaman, J. ‘It is too late 
DOW, for the first. respondent’ tò raise a new 
: cage inconsistent with that on which he rested’ 
-his right to relief in thé Court below." Ma- 
Admed‘Buksh Khan v. Hosseint Bibi (2); ‘Tyyap- 
pay. Ramalskshmamna (3). ’ As said by the- 
Privy ‘Coundil in Ganapati Radhika v. Vasu- ` 
„deva Santa -(4), # plaintiff must not be allowed 


-to base his case in appeal ona legal theory . 


never | presented ' to .the Court below and 
crested on a state. of facts inconsistent with 
gthigad.on, which he had praviously -rested , his 
-case;:. Having ,at thé trial- - contended that 
the had E of the, facts and never 
.ponsented,he cannot now contend jthat,, even’ 
aif ‘he ind he knowledge a and apċordingly con- 


sented’ to the, payment, to Virbai, that consent ` 


shad been given ‘in sper ence, of os legal 
ights. a 
« ‘Let; us adsume, ieee that seek the 
first, respondent ' had full knowledge of the 
facts, yet as contended for him- -by his counsel 
an appeal, be had given his consent in igno-’ 


-rarice’ of the law ‘aa.to gifts and trusts and the - 


-legal rights of ‘all the parties concerned; still, 
the payment- -binds hini as'one made virbually: 


tp" himself .in‘ “due course of administration,’ ` 


„Bogers, F; Ingham (5) supports ` this -view' 
epf the law,” Ther, the executor of a Will; 
acting ` on, the. erroneous’ advice ‘given by 
counsal ` ag tö its construction, divided a cer- 


bain find ‘peti ween two: legatees with their'con-, ` 


sent.’ Onelofthe’ legatees, 'a ‘lady’, two years 
after’ the”division, sued the executor. and ‘the’ 
other legato t6 recover the amount: paid to 


(2 DA grat Bt MSh 648. - 
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thé o -It was held that she could not 
repudiate the division, having consented to it 
with full knowledge of the facts and that 
the mistake, if any, having been one of law, 


‘no relief Gould be given as there had been 


no fiduciary relation between the parties 


” at the time the division had been effected | 


‘the result of a mutual arrangement. J artes, 
L. J.,in ‘his judgment, said that there ‘vas 
ig ‘thé case no question of trast, trast estate, 
or. trust money to be dealt with,” because:— 
“When a trustee, by the direction oy with 


-the authority of his cestur qus trust, pays 


money to a third person, no ‘matter under 
what claim of right, or under what circum- 
stances, it is exactly the same as if the cestui 


“gue trust . had received the money from the 


and had herself paid it to that 
“It is simply ° & question of money 
paid by the lady, or by the lady's direction, 
out of, money of “hers which the trustee 
had i in hand, ‘to person who-said that he had 
a claim: to the money. That being 80, it is 
reduced, as ib appears to me, to d mere action 
for money had and received, and it is the 
‘same as if A through a third person had paid 
money to B, ‘thinking that B was entitled 
toiit, B thinking also that he was entitled 
to ‘it; there ‘having been, as it is now said, 
(a, mistake of law which was common to both 
jpanties."” Further on, the same Lord Justice 


trastee, 


yobserved i in disposing of the argument that 


.in such- cases the Court ought to relieve 
-against a mistake of law and ignorance of 
legal rights: “If that proposition were true 
‘in, respect of this case, it} must be true in 
respect to every case in the High Court 
-of Juatice, where money has been paid under 
-a mistake’ as to le 1 .rightg, and it would 
‘open & fearful nmount of litigation and evil 
in the cases of distribution of estates,’ and 
it would ‘be difficult to say what limit could 
be placed to this. kind of ‘claim, if it could be 
-madp after an executor ` or trustee had dis- 
tributed the whole estate among the. persons 
supposed to be entitled, every one of them 
shaving knowledge of all the facts, and having 

given i & release. The thing bas never been 
done, and it is not a thing ‘which, in my 
opinion,, is to be éncouraged. 


The ' ae ‘difference between Rogers v. 
‘Ingham (5) and the present case, is that in 
the former:the executor ‘and the legatees acted 
ou. the. advies of counsel tanen as tothe con: 
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struction “of the Will; whereas here no legal 
advice was taken by any of the parties on 
‘the, question whether there was a trast in 
law. All honestly and with full ‘knowledge 

of.the facts assumed that there was either & 
witt or trust, and accordingly they concurred 
inthe payment to Virbai, supposing her to 
‘be entitled ‘to-it. Bat the absence ‘of counsel’s 
opinion in the present case, can make no 


difference for the purposes ‘of the law: govern: 


ing it. “Exectitors and ‘administrators are 
nöt protected ina casé of improper ‘adminis- 
‘tration, merely because they-acted honestly 
on the erroneous opinion of ‘counsel. It still 
_Yethains abreach of trast. But they ‘are pro- 
tected when, without any mistake ‘of fact, 
‘they ` pay the residue of the ‘estate to's wrong 
Person, under the express ‘authority of the 


rightful person, given with full | knowledge of | 


thé facts. And that is so, betause such PAY- 
ment amounts to payment to the rightful 
person ‘himself. In such a case, the executor 
or ‘administrator, ss thè case may- be, 18 
| merely ‘what Lord Justice James calls, “the 
‘intermediate hand through whom the money 


“passed and by whom it was actually paid,” - 


‘to the wrong person. All the same, ‘itis a 
‘payment. ‘to the rightful person in the eye of 
Jaw.. 

, It is to be remarked ‘that Rogers v. Ingham 
vi 5) had been decided by Vice- Chancellor Hall 
‘before it went’ up in appeal. He pointed, ‘out 
vin his’ ‘jadgment that the. distribution, ‘com- 
plained of was a'matter of arrangement bet- 
‘ween the parties, and that having taken place 

"more than two years ‘before the billwas filed,” 
-the Court ought not to give ‘assistance for thie 
purpose. of re-calling the distribution, ' ‘because 
ib had been acquiesced 1 in, andthe eee 
had, ben “permitted” by the plaintiff“ 
distribute the fand accordingly.” . 
| In the present case the ‘equities and prè- 


sumptions. to be made from the facts, apparént l 


on the record, are even stronger than Ibhose 
which existed i in Rogers v. Ingham (5). Here 
We have the father ofthe first respondent mak. 
Ing. an entry in ‘his. account book in ‘favour 
of ‘his ‘wife (mother of the respondent), to 
ahbw ‘tHat he had made a gift ‘of ‘Rs. 75,000 
. to her on account of his joy at her recovery 
from <a ‘Serious illtiess. The father informs 
nll the members of the family of the fact after 
he . has made the “entry. The entry 
is repeated .in the account .books as & 


debt due to tho lady. The father dies in- 
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bestate. “Some of his sons take ont Letters 
of Administration of his estate: and with’ ¢he 
consent of all concerned : including ‘the first 
fespondent they pay the money to the first 
respondent’s mother. The cdnsent was ‘given 
cheerfully ‘with fall knowledge’ of what they 
were doing. And for seven years : after 
the payment the first -respondent raises no 
objection, makes no ‘complaint. ‘And ‘it 18 
only when, after ‘seven years, he ‘quarrels 
with his’ mother Virbai that he qiestions'ths 
validity of the payment. “And ‘he questions 
it not on ‘the ground-of His ignoranee of “the 
law and ‘the legal rights of -the ‘parties ‘or of 
this consent'given under ‘a mistake of fact, but 
on the ground ‘that the ‘payment hed’ ‘been 
made without his ‘knowledge. -- It is found 
that he had full knowledge. ` What is the 
presumption to be made in suéh’a case on this 
state ‘of facts, which ‘have hardly been dis- 
puted: before us? As was ‘said *by ‘Lord Oot- 
tenham in Vigers w, Pike (6), “e-man - who, 
with fall knowledge of his ‘case, does not. 
complain, but deals with his -opponent'as if he 
had no- case against him, builds ‘ap from day 
today a-wall ‘of protection for such-opponent 


- which will probably dsfeat’any future ‘attack 


‘upon him.” The factshere warrant, in my opiy 
‘nion, the inference either thatthe first: respond- 
‘ent knew that thére was no valid'gift or: trusb 
‘and cheerfully ‘consented to the Payment to 
Virbai out‘of respect “for his father’s wishes 
‘and his regard for*his mother; or that know- 
ling’ all the’ facts, he at the"tima of -paythert 
waived all i inquiry as to the law and the Tights 
‘of ‘the ‘parties, and permitted the payment to 
“be made, because it was “b payment ‘to: his 
‘own mother. Mere delay, iblis ‘trie, is nobar 
‘to ‘legal relief-where'the Tight-s éléarly prov- 
ed unless the lapse-of time bars the remedy 
under ‘the Statute of Limitations ; but delay 
with ‘other ‘circumstances snd ‘the -tonduct 
of the party claiming ‘relief is‘ snfficient “in 
law; as thatter of ‘evidende, to ‘give ‘T1s0 ‘to 
the inference of waiver or acquiescencé or 
consént ‘against him. ‘Dalton vy.’ Angus (7): 
Tindsay Petroleum Co. v. Hurd (8). On -All 
these grounds, ‘then, the ‘first respondent 
‘must fail in ‘his‘action. -~ 4 


But it is contended for'the sopone that 
even if-he cannot personally claim ‘any ‘relief, 
4 ue) 4 Clvand F662 at-p.-652.° | 
7) (1881) 6- App. Cas, 740 at 803; 59 TL. J. Q: B. 
689 ; 44 L. T. 844; 30 W. 2491 546 J.P. Nga -4 

(8) (1874) Li. R. 5P. C921 at p. 239; 22 W. B. 409, 


~ 


# 


x 
` 


w 


ETETE zo o l | 
Vv] - `, 


ae 


‘INDIAN OASES: - 


637 


we =~. 


a ga BHAPURJI v. 'MANOHERSHAW SHAPUBUL Se PS es ~ 


the sat shouldnt. ibe Na ana but that there 
must be a decree. for administration, so.far. ab, i 
least. as: ‘defendants Nos. ote: 8 are, concerned. 


- Ff 3 


Yirbsi: was, made, „end. they: ‘did not, because. 
they could not in law, give, any: consent. . 
‘urged that they; have. a right. to. question ‘the 
validity of tha payment. to Virbai, and to 
-relief.in . this „suit which Wag brought. ‘for 
administration, and accounts, . though they, 
Were: not; the partied suing. “We are. asked, 
_thereforé, not to. dismiss the suit, but. to pass. 
an. administration decree in favour: of the 
said. -respondents, who. were, among the 
defendants in; the’ Court - “below... It, is; no 
.doubt,, a, general principle that any” person. 
‘beneficially entitled to. the property. of an, i in- 
testate has. the, right to sue; for a, decree for 
tho- usual accounts, of the estate, and’ for a, 
declaration: that, the. administrator: is account. 
able, for. that estate and his dealings with it, 
, ko; all parties interested, i in ite-due and proper 
administration, according to, ‘their respective: 
rights, and: interests, with all inquiries, 
- accounts : ‘and. directiona . properly con~ 
sequential therein.. But ‘thas. rule 18 subject. 
ta, the qualification, that, the person: go suing 
? JB not., "estopped, by: some: “personal . excep-. 
| tion,” This, is pointed ont by. the Judicial 
Committee of the: Privy ‘Council in Bening- 
field v. Bazten (9). Im the, present cage, for 
the reasons I have, given, the „plaintiff is. 
estopped by. his. own conduct, and the sait 
.. cannot lie at his instance. ` 

< On these grounds, the. decree of Bes aan. Ja 
must, in, my.. opinion, be reversed, and: ther 


- guib, 80 far as it; 18 not decided by the.consent . 


decree,, ‘dismiased:; Costa of this. appeal on 
; the reapondent-plaintiff. l 

: Batchelor, J:—Having. had the advantage. 
of’ ‘reading my, learned colleague’s judgment, 
“Tami. enabled the, more briefly. to state. the 


reasons why,I also. think, that. this appeal _ 


should succeed. The, - -purpose ofthe suit, 80: 
- far as we.are now concerned, with it, was, to; 
-recover for the,estaterof the plaintiff’s. father, 
| Shapurii, asum of Rs. 795,000. which had 
been - paid by some of, the defendants, a8 
l administrators ` of Shapurji’s estate, to 
- Shapurii’s , Widow, Virbai. 
controversy pridr to. suit, and during the 
, hearing of” the’ suit, “the dispute bétween the 
: parties was ‘as to - whether, ‘Shapurii had 
Pad, ae ee Cas. 167 abp, STS 56. Ia. T 127; 

: Y. 


u ~ 


‘could not be sustained as, a gift. 
ia 


‘or not there was this alleged trust. 


attempt to make a.gift. 
“been attacked by the Advocate: General, būt. 


‘on his part’ to create thereby a trust.” 


“to create a trust. 


“Throughout the | 


inade: @ Valid. a ‘of the -Rs. 75,000 ʻin- his, 


life-time to, Virbai, but when the case came to: 


be argied it appears to.have been admitted 
by. the appellants that the alleged transfer 
It was, 
therefore, sought ‘to save the transaction’ as 
a trust’ created by Shapurji in ‘favour of 
Virbai, and the only question seriously argued 
before the learned trial Judge was whether 
Justice Beaman entered into this: question 


exhanstively, and, after reviewing all the 
principal. authorities, English and Indian, 


came to. the conclusion that there was no 
trust, and that: there was only ‘an abortive 
This conclusion has 


after fall consideration of his arguments 1 
agree’ ‘with ‘the: view: taken by the learned 
, Judge. ` No good: purpose would be served 
by iny' attempting to do over again what has 
already: been elaborately done by Beaman, J., 

who. has: collated and analysed: the. leading 
“English ‘decisions; and there is the: less 
reason for undertaking such an inquiry, as it 
is now. admitted: on all sides that the question 


- whether there was a trust or not, must 


ultimately be decided by. reference to the 
fairly plaim terms of section. 6 of the Indian 


“Trusts Act.. Phat section requires for’ the 
‘creation. ofa trast that the author of the 
trust shall have indicated _ with reasonable 


certainty by any words or acts’ an intention 
I am 
of opinion that this condition is not 
satisfied here. I think that all the. evi- 


‘dence tends to show, there was an intention 
_ to make a gift; 
‘tion admittedly failed: and, 
‘zis no evidence to indicate, with anything 


the inten-' 
that there 


and,” if . so, 


approaching reasonable certainty, an intention 
In the first place, it isi fair 
‘to -observe.,’ that the long, elaborate and 
occasionally far-fetched, argument which the 
learned Ad egen ta ane al has found it 


necessary to submit in support of the: appel- 
` lante’: 
‘intention was indeed to create a trast, there 
was very little 


case suggests’ that, if Shapnrji’s 
“reasonable certainty” about, 
‘ih ‘manifestation. And, apart from that, the 
case, as it’ seems to me, stands in this way, 


‘that while there, is no evidence to support, 


an intention to create a trust, there is ample 
convincing | evidence in favour of an. intention, 
‘to make a gift, In the entries - in the 
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account „books -the “ transfer . is . described 
as. bakhshish, probably: the. plainest and 
strongest word which Shapurji could have 
chosen.to express an out-and-out gift. That 
was Shapurji’s own descr iption of the ae 
and that was the way in. which ik w 

understood by all the surviving MEN Dhan 


who clearly were in the best position to have. 


known Shapurji’s mind, throughout the 
quarrels which led to this litigation ‘and: 
throughout the hearing. of the suit. 
said that account must be taken of the fact 
that Shapurji was not «a lawyer but a 
business-man. J do take account of that. 
fact, but it seems to me to make: against 
the appellant. For, .Shapurji, as a man 
of business, knew perfectly well what was 
neant by bakhshish, and if there is no. 
treason to suppose that he was even aware 
of the English legal notion of a trust,. there 
is the less reason for endeavouring to with- 
hold from him the intention which he himself 
expressed, and to attribute to him an intention 
which he could not bven have understood. 
The circumstance that no interest was paid 
to Virbai during Shapurji’s life, and was 
afterwards paid at an unusually low rate; 
does not appear to me to possess any decisive 
influence on either side of the present argu- 
ment. Itis certainly not inconsistent with 
the theory of an intended gift over which the 
Parsi husband still desired to retain some 
control; and it is clear that Virbai could not 
with any. grace have preferred any demand, 
for:interest. It should be added that there 


ig evidence of other gifts made by Shapurji to. 


his wife, and the occasion of this particular 
transaction was evidently one where.a-gift 
from husband, to wife would naturally: be 
expected.. On these grounds, I agree with 


Beaman, J., that there was no trust, but only. 


an unsuccessful attempt to makea gift. 


' Now that is really the only point which 
was, argued before Beaman, J., with any 
seriousness. The point upon which the 
appeal succeeds is the plaintiff’s concurrence 


in the gift; and that, though put in issue and- 


mentioned in argument, was, it seems, never 
really pressed upon the ‘learned Judge's’ 


attention ; 80 that in allowing the appellants’: 


argument here we are not, I think, differing 
from any. considered opinion’ of the learned 
Judge below. Indeed, there ig reason to 
think fhat,. if the matter had been, fairly 
tirged; he would: BYE welcomed the- concla- 
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sion which we have reached, fot ke does’ not 
disguise’ his opinion that it was a hard ‘easel 
for the administrators. “I do mot,” he SAYA; 
t impute. the ‘slightest’ dishonesty to them.. 
I am sure that they acted-in the sincere and 
very natural belief that théy were ‘Carry-> 
ing. onf Shapnrji’s wishes; and ‘I am also‘ 
sure that they acted’ quite’ openly and’ 
straightforwardly;, and that all ‘the farhily,- 
including the plaintiff, knew ‘what they were! 
doing and cheerfully assented.” This finding” 
of facts isnot now challenged: the plaintiff: 
with full knowledge of the facts and‘ with’ as‘ 
much knowledge of the. relevant law ingsi 
was. possessed by anybody else, cheerfully 
assented to the gift; continued silently’ to! 
acquiesce init for over 5 years :' and now, in 
consequence of a family feud, finding it to bet 
legally’ doubtful; seeks to have’ this large’ 
sum recovered from the administrators. The 
only ground upon which he claims to be: 
entitled to take this position is the provision. 
of section 23 ‘of the Trusts ‘Act, which 
absolves the triistees only: where os 
beneficiary “ concurred in the ‘breach, ` 
subsequently acquiesced therein, “with ‘fall 
knowledge of the: facts of the case, and òf his 
rights as against the trustee,” and it is argued: 
that the plaintiff cannot be said to have had, 
full knowledge of his rights as against the: 
trustees, inasmuch as that ‘knowledge cari be: 
possessed by no one until these ‘judgments 
are delivered, or, if :there be's further 
appeal; till the judgment of .the Privy’ 
Céuncil is pronounced, The question thus: 
raised is by no means free from’ difficul= Si 
ty, and, as if is not necessary for. me to 
decide it. now, I refrain from expressing’ 
any definite opinion on it, and confine’ 
myself to the observation thaf, upon the facts . 
of the present case, I entertain serious doubt’ 
whether the section could be used to assist the 
plaintiff. It seems to me questionable’ law? 
that, before a beneficiary can concur in m 
payment,so as to preclude himself from ' dis-. 
puting it years afterwards; he’ must’ know 
beforehand what thé decision of the ultimate 
Court of Appeal will be ona difficult” point’ 
of law. Some light may be obtained on thes 


‘ gubject' from such cases aa Griffith v.- - Hughes: 


(10) and’ In! re Somerset: ` Somerset’ v: Hart | 


Poulett (11). In this latter case, which raised’ 
+ (10), (1892) 8 Oh. 105 ; 66. P- 780 40 W. R: ké 
621. Ch, 186. 

s (11) (1894) 71 Ch: 231 ; 7B si; 69 L. EN B 
Ww, R 14s. ; 681 J. Ch. 41. 
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the English Trustee ‘Act, 1888, there will-ba 
found ‘observations of the Lords Justices, to 
the’ effect that though the, section requires. 
that the beneficiary should know the, facts: 
which constitute, the ‘breach of trust. in the: 
case of an investment, ibis not necessary that 
he should know the investment to be; in law. 
a” breach of trast. lti is, no doubt, true that 
tho, section of the English, Act ‘then under. 
consideration differs i in terms, from section 23. 
of $ the ‘Thdian. Trusts Act. And | I refer to the: 
cases - only a3, suggesting , some of the, 
difficulties which the plaintiff would encounter. 
if he. had to make’ good his argument under 
this latter, section. . Whether or not he could, 
overcome those difficulties I do not decide, 
because, in - my opinion, _ his , position is 
untenable, on other grounds. n In the first 
place,, section 23 of the Trusts, Act is limited’ 
to trustees as defined i in section 3, and, in my, 
opinion,, the administrators do not fall within. 
that, definition. Tt may be true « to say that. 
administrators | are for, certain purposes con- 
sidered a8 trustees, but they are not trustees’ 
within, the meaning of the Trusts Act.. That“ 
Act deals only with trusts which arise. out, of, 
& confidence reposed in “and accepted by, the 
owner, ,or declared and accepted by him, for tha- 
benefit of another or ‘of ‘another and the owner. oF, 
Having regard to. the ‘definition asa whole, i 
do: not think that- administrators can fairly be, 
sajd, to “fall ‘within its scope, and ‘this view 
beems.. “derive. . Bome support “from, the 
bikenmstanice that’ an ‘administrator’ 8 liability, 
for devastation is, “specially provided for i in 
another enactment : : 86, ‘section 7327> of the 
Indian Sucpession Act., we ae 
' Moreovet, I arh of opinion that i in any. case. 
it” is Hot’ now Open. to the plaintiff - -to contend: 
that at the time of the gift to Virbai he hed: 
no ‘knowledge of his legal. rights. . That is a 
point upon which iti is quite“ conceivable. ‘that: 
the other side would haye ‘wished to bring 
evidence ; but not only, wad’ it’ never taken in 
the Court below, it” was tacitly waived.’ 
Throughout | the trial the, plaintiff's sole case 
tipon this point wag that he. never consénted | 
to-the. gift, that, indeed he. never’ “inaw of, it’ 
till long afterwards. “To this’ point the evi-_ 
dence was consequently restricted. The issue, 
raised and accepted: was whethor!' the, saga 
paynient was not. made with the knowledge’ 
and consent of: the’ plaintiff, and’ whether the , 
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as Í read it, plainly invited a finding’ against | 
the plaintiff ’ if his denial of consent was dis- ` 
proved. It has been disproved and no one now ` 
suggests that he did not consent, That being: 
sd, -and regurd being had to the general’ 
circumstances'of the-cise, I do not think, he, 
ought now, for the first time in appeal, to be 
heard to say. that though he consented in fact, 


. his consent is not binding on him for a reason 


which was not suggested at the trial. The. 
plea that he consented in-ignorance is not. 
only different from, but is inconsistent with, | 

the only plea which the appellants had an, 
opportunity. of meeting. In my opinion, 
therefore, we are not entitled to go into the 
question of the plaintiff’s knowledge or 
ignorance of his rights at the time he. 
consented. That isa new point which, if. 
allowed, would take the appellants by surprise. i 


- Upon this subject reference may be made to` 


dla’ Rupnarainy. Gopal Devi (12), as illustrat- - 
ing the determination of the Privy Council 
to refuse to entertain a new question at a late 
stage of a cage., i 
' That being so, it appears to me that since’ 
the plaintiff with full, knowledge of all‘ the. 
facts consented to the gift, he must be held, 
as against the administrators, to have waved. 
any'claim of his‘own. His consent amount- ` 
ed, 1n ‘the circumstances, ‘to a representation’ 
to ‘the administrators that he had no rights, 
and an estoppel by conduct was created 
againsthim. If he elected to make the repre- 
sentation without further enquiry into his 
legal position upona difficult question of private 


rights, being satisfied of the accuracy of ‘the 


view which was then accepted by every body; 


., 1 do not think that his precipitancy, if so it 


can be called, cah adversely affect the adminis-" 
trators who aered upon his representation: | 
The, case, as it seems to me, falls’ within. the 
definition of estoppel in the Indian Evidence 
Act, as ihat definition is explained by - their 
wae of the Judicial Committee in Sarat 
Ohunder Dev y. Gopul Ohunder Laha (13), 
where ‘Lord Shand, after pointing out that 
the terms of the Indian Evidence Act do not 
enact a3 law in India anything different from. 
the law .of England on the subject of the | 
-eatoppely continues in these words:— The’ 
(12) 36 C. 780; 6 A. D. J. 667;°10 C. L. J. 58; 13° 
O. W. N. 920; 19 M. L. J. 648; 5 ML L. T. 423; 93 P.. 


‘R. 1909 ; 11 Bom. Lr. B. 888; 3 Ind: Cas. $82. 
(13) 20 0.206; 10 T.A. 208, 
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law of this country: gives. no, countenance to 
the doctrine that, in order to create an 
estoppel, the persen whose acts or declarations . 
‘induced. another toact in a particular way ` 
must have been under no. mistake himself, 
‘or must -have ` acted with an intention to, 
mislead or decbive. What the law and the. 
‘Indian statute mainly regard is the position 
of the person who was induced to act ; and- 
. thé ` principle on which the law and’ the 
statute rest is, that it would be most inequit- 
. able and unjust to him that if another by a, 
representation made, or by conduct amounting. 
“to a representation, has. induced him. to act 
as he would not otherwise have done, the 
` person who made the representation should 
be allowed to deny or repudiate the effect of 
his, former statement, to the loss and injury 
of the person who acted'on it. Ifthe person 
“ who made the statement did so without full 
` knowledge, or under error, sibi imputet. It 
may, in the result, be unfortunate for him, 
but it would-be, unjust. even though he acted 


~ 


under error, to throw the consequences on the , 


person who believed his statement and, acted 
on it. as it was intended he-should do.” In 
my, opinion these words are apt to describe 
the relative positions of the plaintiff, and 
the administrators here, and I, therefore, agree. - 
that the suit should be dismissed in so far as 
‘the suit is not decided. by the consent decree. 
Costa of this appeal ‘on the. respondent- 
: plaintiff. i 


a. t 
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MADRAS HIGH GOURT. 
Fist Cryin Appear No. 113 or 1905. 
February 1, 1910. 
Prosent: —Mr. Justice Miller and Mr. J ustice 
- Munro. | 
KAMBINAYANI JAVVAJI TIMM AST - 
| AMMA GARU—PLAINTIFP—ÀPPBLLANT : 
versus s 
_ KAMBINAYANI JAVVAJI SUBBA- 
| RAJU NAYANIVARU AND'ANOTHER— 


Ea DEFENDANTS—RESPON DENTS. 
` Limitation —Hindw Law—Oompromise of claim by 
widow. after decree—Alienation—Right of reversioner fat 
question the com e—Adverse possession. 
Plaintiff's father obtained’ a decree for possession 


wu rad 


of aeons share of a remindar: against defendants” - 


er. During the pendency of the execution pro- 

plaintiff's father diedin.1878 and plaintiff's 
mother wag brought on the record as his representa- . 

` tive. Her right to execute the decree was contested, 

but was ‘upheld’ by the District Court and the High ` 
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Court. Defendants’ 
to the Privy Counoil,, < 
While matters stood. thus, plaintiff's. mother com- 
promised the dispute with defendants’ father, where- 
by in consideration of her receiving a lump. sum. of 
Ks, 57,000, and an annuity, and certain immovable pro~ 
perties,from defendants’ father, she agreed to relin- 
T all her claims under the decree, and defendante’ 
ather, on his part, agreed to withdraw hia appeal to 
the Privy Council. The satisfaction.of the decree 
was duly certified. Plaintiff filed the present suit 
in 1903, alleging that the compromise by her mother 
waa in fraud of her rights and amounted to an alfen- 
ation which was not binding beyond her (mother’ 8}. 

life-time : 

Held, (1) that the compromiso by plaintiff’ mother” 
did not amount to any alienation of her husband’s 
properties and that it made no difference that -the 
compromise. was effected after decree. . 

Sheo. Narain Singh v. Khurgo, Koerry- and Bheò 
Narain Singh v. Bishen Prosad Bingh, 10 0. L. R, 887, 
dissented from. 

Musammat Indro Koer v. Sheik Abdoo? Barkat, 14 
W. R. 146 and Sant, Kumar v.~ Deo Saran, BA. 865; 
explained and. distinguished. 

Radha Mohan Dar. v. Ram Das Dey, 3 B L, R. A. C. 
862; 24 W. R. 86 (Note); Adi Deo Narain Singh v. 
Dukharan- Singh, b A. 532; Ganesh Dutt v. -Musammaé ` 
Tall Muttu Koer, 17 W. R. 11, approved and followed. 

(2), that from-the date of the compromise, the, prp, 
perties were held adversely to. plaintiff by defendants’ 
father and not under any title ‘derived from plain- 
tiffs mother and that consequently plaintiff's suit was 
barred by limitation.. ` A 

| (8) that as. plaintiff's, father never got Wk 
_ the. posaéssion of defendants’ father was adverse 
-even against him; and as no title was derived by 


father obtained leave to arpes], 


- defendants” father by alienation from plaintiff's : 


mother, the property: continued tobe held adversely 
by, defendunt’s father and, vie derengeni; up to the 
date of suit. 


Appeal against he deie. of the Diateics 
Court of .North Arcot in n Original Sun No, 
9 of 1903. 

The Hon. Mr. P. 8. Stvaswains Atyar, (ad; 
vocate-General) and the Hon. „Mr. L. 4. 
Govindaragava Atyar, for the 2nd Appellant. ` 

Mr. P. R. Sundara Aiyar, Mr.P. R. Gana- 
pathi Atyar and Mr. 5. V. Padmanabha, as 
yangar, for: the » Respondents. 

Judgment. | 

` Miller, J — The preliminary objection that 
the suit was not on behalf of. the estate - 
fails. :-There is nothing in the language of" 


the plaint, to which our attention was called. 


which rebuts the. presumption arising from: 
the nature of the relief claimed, that the 
suit, was on behalf of the. estate, . ` 

On the merits, I have hadan opportunity of 
reading the judgment. which , my learned, 
brother. has prepared, and “Eagree ; with him 
that the compromise does “not effect an alien. 
ston by. the widow), of” f rights | awhich™ iba 


t, 


ya yi 
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- Possessed, S0 as to make the possession of the 
1st defendant’s ‘father a possession derived 
from her. The widow gave up or relinguish- 
ed her rights and interest and’all claim unde? | 
the decree, but I do not read that as meaning ' 
_ that she transferred those rights, interests- 
and claims to tle lst defendant’s father, but 
only that she undertook to make no further 
claim under the decree. | There is a transfer 


‘of property by him to her bat none by her. 


. to him, 

That being sot concar in dismissing the 
appeal on the ground that the suit is barred . 
by limitation. _~ 

< Monro, J—This is an scent bg the plaintiff 
ees the decree of the, District Court of - 
North Arcot, in’ O.-S. No. 9 of 19:3. The 
. plaintiff's father brought O. S. No. 5 of 1876 
against the father of the 1st defendant, and a 
compromise was entered into and a deoree 
passed thereon by which one-third of the 
Kangundi zemindari and a sum of Rs. 20,000 . 
were awarded to the plaintiff’s father. The 
plaintiff's father executed the decree so far as 
the sum of Rs. 20,000 was concerned. ‘He 
Be pplied in execution for’ the one: third 

are of the semindart, but’ died in 1878 
"before revision was carried out. 
tiff's mother Madamma was brought ‘on 
record as legal representative. Her right to. 
execute the decree was contested by the Ist 

defendant's father, but was upheld - by the 
District Court and by the High Court on 
“ appeal. The lst defen dant’s father on the28th 
Octuber-1881; obtained leave .to-appeal to the 
Privy Council and on the 30th March ' 1882! 
applied for stay of execution. While matters 
atood thus the parties came to an‘ agreement 
and - executed Exhibit ALI 'on the. 2nd 
July 1882. . Exhibit XLI sets out the above 
facts . and goes-on to say that in view of the 
termination of ‘the disputes, in view of the 
trouble and loss that both parties had been put 
‘to, and also in view: of the uncertainty of. 
the result of the appeal to the Privy Council, 
a settlement had been arrived at.’ Under the 
settlement, the ist: defendant's father was to 
give certain immovable -properties to Mad- 
amm& and to the plaintiff who was then a 
minor, pay Rs. 2500 annually to Madamma 
and a lump sum of Rs. 57,020 to Madamma 
and the plaintiff. .On their part Madamma, 
the plaintiff, and their heirs were to relinquish 
all their rights under the decree in Original - 
Suit No, 5 of 1876. The deed then proceeds - 


~~ 
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to spay. in “paragraph 10 that Madamma took 
possession of the immovable properties and 
received ‘payment of the Rs. 57,000, and 


-Telingiished, on -her own behalf and 
on ~ behalf of -the plaintiff all rights 
' and ‘interest in the decree in O. 5, 


“No. 5 of -1876, while the lst defendant's 
father and his heirs relinquished all their 
rights and intereséin the matter of Madanima, 
the -plaintiff and their heirs enjoying 


-the properties put-in Madamma’s possession. 
‘It was further provided 


that Madamma 
should within twenty days certify satisfaction 
of the decree-in O. S. No. 5 of 1876, and that 
the, 1st defendant’s father should withdraw 
his appeal. to the Privy Council and his 
These pro- 
Visions were carried ont. Madamma died in 
1885 and the estate was in charge of the 
Court of ‘Wards till the llth March 1900. 
On the 15th March 1900, the plaintiff applied - 
to be brought on record as her father’s 
representative, and to be allowed to execute 
the decree in O. S. No. 5 of 1876. The Ist 
defendant contended that as satisfaction had 
been recorded. there was no subsisting decree 
which the plaintiff could execute. This con- 
tention was upheld by the District Court and 
the High Court, and the plaintiff's application 
was dismissed. The plaintiff then filed the 
presont suit.. She alleged in her plaint that 
the settlement under Exhibit XLI was fraudu- 
lent and intended to defeat her right; that 
for the consideration set ont in Exhibit XLI 
Madamma alienated the property decreed to 
her father; and that as the settlement was 
without jagal necessity and in fraud of her 
rights, the alienation effected thereby was not 
binding beyond her mother’s life-time. She 
prayed, inter -alia, for a declaration that the 
alienation was invalid and inoperative beyond 
Madamma’s life-time, and for partition and 
recovery of a third share of the zemindar?, 
The Districh Judge found that the plain- 
tiff’s suit was barred by res judicata, by limit- 
ation and by section 244, Civil Procedure 


Code (Act XIV of 1882). Healso found that 


the plaintiff had no cause of action. The de- 
cision of these questions turned mainly upon 
whether there was an alienation by Madamma 
of her ‘husband’s estate as alleged in the 
plaint. The District Judge found there was 
not, and it is to the propriety of that finding 
-that the arguments for the appellant have 
- been mainly directed. Sheo Narain Singh v. 


bas 

TIMMAJI AMMA GARU V., SUBBARAJU. 
Khurgo Koerry and Sheo Narain “Singh y. 
Bishen Prosad Singh (1) ; Musammat Indro 


Kooer v. Shatkh Abool Burkat (2) and Sant 
‘Kumar v. Deo Saran (3) are relied upon in 


support of the contention -that under the 


settlement or compromise evidenced by 
‘Exhibit XLI there was an alienation by 
Madamma of the property decreed to the 
‘plaintiff’s father in O. S. No. 5 of 1876. In 
the firatof those cases one Tejmun Singh 
having died in 1835, his brothers, though 
divided from him, got their names registered 
as owners of the estate which had been in 
his possession till his death and, as is clear 
from the report—see particularly page 3465, 
where it says the brothers got posses- 
sion in 18385—took possession of at least 
two mouzahs of that estate: The widow 
of Tejmun Singh, alleging that he had 
been divided from his brothers, sued for 
cancelment of the registration and for 
‘confirmation of possession. She succeeded in 
the first Court, but was defeated on appeal. 
. She then preferred a special appeal, and, 
while that appeal was pending, entered into a 
compromise, by which she gave up her claim 
of having the special appeal heard, and 
agreed that the heirs of her husband’s bro- 
thers should remain in possession of the two 
mouzahs, of which, as above mentioned, they 
had taken possession, she herself taking the 
rest of the property for life with reversion 
to the heirs of the brothers. In 1879, within 
twelve years after the death of the widow, 
’ guits to recover the two moucahs were brought 
by the danghters of Tejmun Singh and their 
assignees, and one of the questions which 
the High Court had to decide was whether 
the suit was barred by limitation. The Court 
held that there was no adverse possession 
during the life of the widow because, “ the 
suit by the widow and the succeeding 
compromise was tantamount to an alienation 
by the widow of a portion of the property 
for her life-time,” and that the period of 
limitation must be counted from her death. 
With great respect I find myself unable to 
accept this view. In Radha Mohan Dhar 
v. Ram Das Dey (4), one .Ramkant died 
leaving immovable property and his widow 
‘took pessession. The defendant claimed_ the 
(1) 10 0. L. R. 887. 
(2, 14 W. R. 146. 

8 A. 365. 
AA L. R, A. C, 862 ; AW. R. 86 (Note,) 
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property and threatened the widow with 
legal proceedings. The widow thereupon. 
gave up her own title and possession and 
permitted the defendant to hold -the property . 
as part of his estate. The question arose 
whether the possession of the defendant was 
adverse to the widow, and it was held that it 
was. In Adi Deo Narain Singh v. Dukharan 
Singh (5), on the death of the widow who 
was inm possession the person entitled to 
gucceed to the property was the . daughter of 
the last male holder if it was his separate 
property. The defendants, however, - took 
possession, and it was alleged that the 
daughter nequiesced in this possession. It was 
contended that as the defendants held 
possession with the consent of the daughter - 
their possession was not adverse to her. The 
argument was held to be fallacious. It was 
observed that the possession of the defendants 
was, in no way, derived from or under the 
daughter, as she had never obtained possession 
herself at all, and that the defendants did 
not maintain their possession in virtue of any 
title acquired by them through her, by sale, 
transfer or otherwise. Itis pointed ont that. 
the two cases just referred to were not cases in 
which there had been a compromise after suit 
brought. Itcan, I think, make no difference 
whether the fariale gives up her claim before 
suit or by compromise after suit, unless there 
is something in the compromise itself to 
makea difference. In Gunesh Duttv. Musammat 
Lall Mattee Koer (6), there were two brothers. 
One had a son, Chedee Lall, who died leaving 
a widow. This widow and the sons of ‘the 
other brother putin applications under Act 
X XVII of 1860, the former claiming a life- 
interest in Chedee Lall’s estate and the 
latter claiming the property as joint family 
property. There was a compromise by which 
the widow abandoned her claim and admitted 
the right claimed by the brother’s sons. It 
was contended that the brother’s sons were 
holding with the widow’s consent, and that, 
therefore, their possession was not adverse to 
her. The Court observed as follows :— Look- 
ing to the proceedings under Act XXVII it 


_is quite clear that the defendanis have never 


admitted in the shghtest degree that they 
hold under the widow. They alleged, and still: 
allege, a title entirely hostile to her and 
possession based on that title, and the fact 


(5) 5 A. 582, (6) 17-W. R. 11. S 
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that-she, for reasons -which we need not 


consider, chooses to abandon her own claim’ 
.:does not- alter the nature ` 


al “thair possession from an adverse to a 
derived possession: The compromise may be 
perfectly binding on her, but there is nothing 
in the terms of it to show that the appellants 
admitted and acquired her rights........... 
reindeer They bought the widcow’s sileman 
but did not attempt to acquire her rights as 
heiress.....:.......2.....J2 considering whether 
the possession is adverse, we must see 


whether itis based on a title derived from. 


the widow as representative of the separate 
estate or onone which leaves no separate 
estate to be represented.” Now I. have no 
hesitation in holding that the principles upon 
which the three cases last quoted were 
decided are correct, and; applying them to 
the facts: in Sheo Narain Singh x. Khurgo 
Koerry and Sheo Narain Singh v. Bishen 


` Prosad Singh (1), I am constrained to hold, 


. that the decision i in that case on the question 
of adverse possession cannot be supported. 
The possession of .the brother’s heirs was 
clearly’ adverse to the widow, and this being 










g under an arrangement which in its 
ffects was tantamount to an alienation by 
he widow. In Musammat Indro Kooer v, 
Shatkh Abool Burkat (2) there was a compro- 
mise: by which a Hindu widow gave up all 
her rights in the estate of her deceased 
husband, ‘reserving only a life-interest in 
part of it, and the question was whether the 
reversioner was bound by the compromise. 
Tt was held that he was not, on the ground 
that the compromise could not but be re- 
garded as an alienation. Now there can be no 
doubt that such a compromise would not be 


binding on the’ reversioner—Imrtt Konwur - 


v. Roop Narain Singh (7), and if, as I think, 
what the learned J udges meant.to say was 


that the com promise could not affect the. 


rights of the reversioner. any more than an 
alienation could have done, there is no 


difficulty in agreeing with them. In Sané 


Kumar v. Deo Saran (8), the widow -got 
possession of her husband’s property alleging 
“ib to behis separate estate. Her husband’s 

brother’s sons sued her for possession of the 
` property. There was a compromise by which 

the widow- admitted that the family was 


som and that she was ah entitled to 
(7) 60. L. R. 76 


~ 


their holding could not be regarded AS. 
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maintenance. In a suit by a reversioner after 
the widow’s death the question arose whether 
the compromise was binding on the reversion- 
er. It was pointed out that while a decree 
finally obtained against a widow in a bona fide 
litigation- could bind the reversioners,' a 
compromise was not on the same footing as 


‘such a decree, and that the compromise 


then in.question could scarcely be regarded 
as having any footing higher than that of an 
alienation which the widow in possession of 
her husband’s divided estate could have 
made. With all this I entirely agree. But it 
is no authority for saying that the same 
results necessarily flow from a compromise 
by a widow as would flow from an alienation 
by the widow. 

Now when we examine the compromise in 
the present case in the light of the principles 
indicated above, it is, I think, impossible to 
hold that there was an alienation by Madamma 
of one-third of the zemtndart. The effect of' 
the compromise briefly is that for a considera- 
tion Madamma agreed not to press her dis- 
puted claim to execute the decree and recover 
the property. There was no admission of her 
right, notitle derived from her. In this view 
the only other question which need be con- 
sidered ‘is whether~ the suit is barred by 
limitation. Though the plaintiff's father got 
a, decree in 1876 for the suit property he 
never got possession, nor did Madamma. 
Even as against the pleintiff’s father the 
possession of the Ist deféndant’s father was 
adverse, and it having been found that no 


‘title was derived by the Ist defendant’s 
- father by alienation from Madémma, the 


property continued to be“held adversely by 
the Ist defendant’s father and the Ist defen- 
dant'up to the date of the suit. The suit is, 
therefore, clearly barred. by limitation and 


_ was rightly dismissed. This appeal fails and 


is dismissed with costs. 
f 


f 


EH Appeal dismissed. 


644 


INDIAN OASES. o> 


[1910 


BARAT OHANDRA MUKHERJEE Y. CORPORATION OF OALCUTTA. 


CALCUTTA HIGH COURT. 
CRIMINAL Rute No 1479 or 1909, 
February 18, 1910. 

Present:—Mr. Justice Stephen and 
Mr. Justice Carnduff. 
“BARAT OHANDRA MUKHERJEHW-— 
PETITIONER 
VOTEUS 


Taz CORPORATION or CALCUTTA—. 
Opposits PARTY. > 

Calcutta Municipal Act (IIL B O. of 1899), s8. 341 
(1), 450 (8), 574 (8), 681—Order for demolition of fiw- 
ture by Ohairman at owner's eapense—No limitation 
to tnatitution of proceedings. 

In January 1907, a notice under section 341 of the 
Oaloutta Municipal Act, was served on the petitioner 
‘galing on him to remove a fixture which was 
alleged to be an encroachment on a public street. 
In October 1907, proceedings were instituted against 
him under section 460 and the Municipal Magist- 
rate found that the fixture was an encroachment 
and directed that it should be, demolished by the 
Chairman at the expense of the petitioner : 

Held, that as the Magistrate did not try the peti- 
tioner for the offence of failure to comply with the 
. requisition made upon him under section 841, but 
applied the special remedy provided by section 450, 
the limitation in section 631 did not apply to the 
case, and the order of the Magistrate was not 
illegal. — 

Rule against the order of the Municipal 
Magistrate of Oaleutta, dated October 30, 
1909. 

Babu Manmotha Nath Mukherji, for Babu 
Narendra Kumar Bose, for the Petitioner. 

Afr, Stokes, Counsel and Babu Dabendra 
Chandra Mullik, for the Opposite Party. 

J udgement,.—This case arises under 
. the Calcutta Municipal Act, 1899, and 
the effect of the sections of that Act 
that we are concerned with is as follows :— 

By section 341 (1) where any fixture has 
been attached to a building and causes an 
- encroachment over any public street, the 


general committee may require the owner or ` 


occupier to remove it. By section 450 (8) 
if within the time prescribed in the notice 
- the fixture is not duly removed, the general 
‘committee may apply to a Magistrate and 
he may make an order directing that the 
fixture be demolished by the Chairman at 
the expense of the owner. By section 574 
(3) whoever fails to comply with any requisi- 
tion lawfully made upon him under section 341, 
among others, “shall be punished with a 
fine which may extend” to two hundred 
rupees. 

By section 631 “no ‘person shall be liable 
to punishment for any offence against this 


. an encroachment on a public street. 


Act... ... unless complaint of such 
offence is made before a Magistrate within 
three months ......... next after the 
commission of such offence.’’~ 
What happened in this case is as follows:— 
In January 1907, a notice under section 341 
was served on the petitioner calling on him 
to remove a fixture which was alleged to tr 
n 
October 1907, proceedings were instituted 


-against the petitioner under section 450. 


On the 80th October 1909, the Municipal 
Magistrate found that a fixture had been 
attached to the petitioner’s house so as to 
cause an encroachment ona public street, and 
under section 450 (b) he directed that the 
fixture should be demolished by the Chair- 
man at the expense of the owner, that is the 
petitioner. 

We have granted a Rule on the Magis- 
trate to show cause why the Order should not 
be set aside on the ground that the proceed- 
ing was barred by section 631. 

The point that the petitioner has sought to 
establish is that he has been made liable to 
punishment for an offence against the A Act, 
His argument is as follows. The petitio 
failed to comply with a requisition lawf 
made on him under section 341 of the A 


“within the meaning of section 574 and there 


by made himself ‘liable to a penalty of two 
hundred rupees. The application under 
section 450 was a complaint and the Magis- 
trate could either have punished him under 
section 574, which he did not, or made an 
order under section 450, which he did. But 
as he wasliable to punishmont the proceed- 
ing was subject to the limitation provided in 
section 631. This argument is not one to 
which we canassent. Section 574 may make 
non-compliance with'a requisition under sec- 
tion 841 (1) an offence, but if it does, the 
offence must be tried according to law in the 


_ regular way, that is, on a complaint which in 


this case would’ be such a complaint as is 
mentioned in section 4 of the Criminal Pro- 
cedure Code. No steps were taken to this 
end inthe present case, and, therefore, sec- 
tion 621 has no application. What was done 
was that a special remedy provided by sec- 


. tion 450 was applied, but there is no neces- 


sary connection between this remedy and the 
punishment of an offence. The. two things 
are quite distinct and are so from the 
beginning; the limitation in section 631 


ha 
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ADMINISTRATOR GENARAL OF BENGAL V. ASHUTOSH BURDHAN ROY. 


applies to the one and not - “to the other. ` 
The result i is that this Rule is discharged. 
Rule discharged. . 





~ 
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CALCUTTA HIGH COURT. 
Privy Counor Apprication No. 18 op 1909. 
- February 22, 1910. 
Present:—Mr. Justice Brett and 
Mr. Justice Sharf-ud-din. 
ADMINISTRATOR GENERAL op 
' BENGAL —Prainturr—Pr BTITIONER 
: versus 
ASHUTOSH BURDHAN ROY—Dzrex- 
pant—Opposits Parry, 
Privy Council Appeal Value of subject-matter of 
suit in first Court —Possible increase in quantity of land 
by alluvion—Increase of value after institution of suit 


—Oivil Procedure.Oods (Act V of 1908), s. 110, O. 
ALY, R. 5. 


In estimating the value of the subject-matter of 
< an appeal to the Privy-Coungil, only the. lands 
` which existed when the suit was instituted are to be 


taken into consideration, and not also the lands ' 


which possibly may be formed by alluvion in the 


cuurse of fature years. ` 


The amount or value of the subject-matter in dis- 
pute ‘on appeal is dependent on the amount or value 
of the subject-matter inthe Court of first instance, 
and the High Oourt will not take into. account the 
, increase in the value of the lands in suit in the in-- 








terv ween the institution of the suit and the _ 
‘filing of the application : for leave to appeal to the ` 
Priyy Council. 


Application by- the Administrator General 
of Bengal, as executor to the estate of Kumar 
Indra Chandra Singh- Bahadur, for leave to 
| appeal to the Privy Council from a decree of 
the High Court madeon June 29, 1909, by 
Sharf-ud-din and Coxe, JJ., in R. A. No. 66 of 
1907, reversing that of the Court of first 
instance and. dismissing the petitioner’s suit 
tn toto. 
Babu Jogesh Chandra Dey, for the Peti- 
~ tioner. l 
Babus Tarastshore Ohowdhury Dey and Go- 
bind Ohandra Dey Roy, for the Opposite Party. 
Judgment.—The suit out of which 
` this . application. arises, was valued at- 
Rs. 2,162-14-9, and the appeal to this Court, 
against which it is desired to appeal to 
His Majesty in Oouncil, was valued at 
Rs. 2,860-14-9., The decision of this Court 
on appeal reversed that of the Court. of first 
instance, and, in order that this application ' 
" for leave to appoal may be granted, it is ne- 
cessary for the applicant to show that the 
value i is over Rs. 10,000. In order to satisfy 
“as on this point, the applicant in his applica- 


tion states that the decision of this Court in- 
directly involves a claim to property valued 
at more than Rs. 10,000, and, secondly, that 
the present market value of the land, 
the subject-matter of the suit, is over 
< Rs. 10,000. . 
` The learnéd Vakil for the applicant has 
argued that under the terms of the contract 
entered into between his client and the 
opposite party, it was arranged that his 
clients should be given’a lease of all the 
lands in village Algi, though the greater 
portion-was’then covered by the river. The 
terms of the contract were embodied in the 
kabulsat of 1837, and all the lands of village 
Algi were included. At the time of the 
revenue survey the lands of Algi covered 1180 
acres, the value of which would. be over 
Rs. 38,000 . 
_ In our opinion this first contention of the 
applicant cannot prevail. 

The dowi gabultat covered 2 drones, 19 


-krants and 16 gundas of land carrying a rental 


of Rs. 143-5-9 and contained -2 provision 
that ifthe lands on subsequent ‘measurement 
be found, in consequence of alluvion or other- 
wise, to be more in area,then additional rentwas 
to be paid for the additional area, butif found 
to be less, then there would be a proportionate 
. abatement of the rent as mentioned in the 
dowi. Itappears that after the execution of 
this document; the lessor obtained decrees in 
different suits for additionalrent for additional 
area, and the lessee obtained remission of rend 
on account of land which had diluviated. 
Portions of the land -which were under 
water or had diluviated have now reformed 
on the original site of mouzah Algi and of 
these the defendant took possession” under 
the terms of the gabuliat. The plaintiff's 
claim was that the defendant had no right . 
to take possession of these lands, because he 
had in a previous suit obtained a remis- 
sion of rent for lands, originally covered 
by. his settlement, which had subsequently 
diluviated. The’ defendant claimed to be 
` entitled to the land under the terms of the 
_ settlement. 

The real question, therefore, for determing- 
tion between the parties was the interpreta- 
tion of the contract entered into between 
the predecessor-in-interest of the plaintiff, and 
the predecessor-in-interest of the defendant, 
So far.as it affected the land actually i in ex 
istence at the time the suit was brought 
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The suit was valued ona valuation of the 
land atthe time of its institution and in 
our opinion this course was correct, and 
must be taken to determine the valuation of 
the land in suit for the purposes of the present 
appeal. The contention on behalf of the ap- 
plicant is that we ought to take into consider- 
ation in estimating the value of the subject 
matter of the appeal not merely the lands 
which existed when the suit was instituted, 
but also lands which possibly may be form- 
ed by alluvion in the course of future years. 
We can find no authority that would 
justify us in basing the valuation for the 
purposes of this appeal on such hypothetical 
conditions, and we are, therefore, of opinion 
that the first contention advanced on behalf 
of the applicant must fail. 

We are also of opinion that the second 
contention fails. 
ought to send the caso down to the lower 
Court under the provisions of Rule 5, Order 


XLY, in order that that Court may enquire’ 


and report what is the present value of the 
land in suit, it being suggested that in the 7 
interval between the institution of the suit 
and the filing of the present application, the 
lands which are the subject of the suit have 
increased in value. We can find no authority 
to support the view that for the purposes of | 
determining the value of the property in suit 
in the present appeal, we can direct an en- 
quiry as regards its value as existing at the 
time of the appeal and disregard the value as 
it existed at the time when the suit was in- 
stituted. ‘The rule does not seem to bear the 
interpretation it is desired to place on it. It 
appears to us that the amount or value of the 
subject-matter in dispute on appeal, must be 
dependent on the amount or value of the sub- 
` ject-matter in the Court of first instance. 
We are unable to accept the contention .ad- 
vanced before us in support of the application 
as it might lead to serious inconvenience and 
difficulties. 

We have alrendy mentioned that the value 

of the property in dispute is only 
Rs. 2,860-14-9 and we can find no reason which 
would justify us in holding that the present 
application is concerned with property of over 
Rs. 10,000 in value. 
' The result, however, is that sufficient 
grounds for granting the application not 
having been made out,it must be refused 
wiki costs—five gold mohu s. 
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CALCUTTA HIGH COURT. 

- CroaunaL Rute No. 1499 or 1909. 
February 18, 1910. 

Present:—Mr. Justice Stephen and 

Mr. Justice Carndulff. 
GOPAL CHANDRA CHOWDHRY— 
SECOND PARTY—-PRTITIONER 
VETES 
UMA CHARAN GHOSH—Firet PARTY—- 


OPPOSITE PARTY. 

Oriminal Procedure Oode (Act V of 1898), 3. 145— 
Failure to decide effect of Onl Court decree between 
parties-—Refusal of jurisdiction. 

Neglecting to decide what effect a Civil Court 
decree between the parties to a proceeding under 
section 145 of the Oriminal Procedure Oode may 
have had on the question of possession, is omission 
to deal with ® material part of the case made be- 


fore the Magistrate and a refusal of jurisdiction by 


him. 

Rule against the order of the Deputy 
Magistrate of Narail, dated November 15, 
1909, declaring the first party to be in posses- 
sion in a proceeding under section 145 of the 
Criminal Procedure Code. 

Mr. P. L. Roy, Counsel with Babus Narat 
Chandra Rai Chowdhury and Charu Chandra 
” Bhattacharyya, for the Petitioner. 

Mr. Monnier, Counsel with Babu Bidhu 
aan Ganguly, for the Opposite Party. 

‘Judgment.—In this casea Magistrate 
has made an order under section 145,Cri 
~ Procedure Code, whereby he has found the first 
party i in pr ‘oceedings under that section to be. 
in possession of the disputed land at the 
date of the proceedings. We have granted 
a Rule on-him to show cause why the 
order should not be set aside on the ground 
that it is inconsistent withthe decree ofa 
Civil Court. 

Both parties to the present pii claim 
possession of the land in question through 
their tenants, and the present dispute seems 
to have been more or less in existence for a 
long time since it is said that there was 
litigation in connection with itas long ago 
as 1846, and again 1882. The Qivil case, 
however, to which the Rule refersis a suit 
for possession brought by the Ist party 
against the second in 1905, and decided in 
favour of the second on the 20th April 1907. 
Against this decree the first party has ap- 
pealed to this Court and the appeal is now 
pending. The proceedings in the present 
case were instituted onthe 8th September 
1909 on a police report dated the 8rd June 
in the same year.. The case made for the 
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second party, therefore, i 1s that the first party i 


made a case in 1995. that, he was not in 
possession, that. it was decided “in April 
1907,.that he was not, in possession at that 
time, and that he had no right to be, and 
that hy lodging an appeal he. must-be taken 
to have repeated his former cage and still to 
be maintaining it. —~ 
The Magistrate has rightly held. that he 
is not concerned with the main question in 
. issue between the parties; namely, whether 
the land lies-within the thak of the one or the 
other. Bab he has failed to notice the ques- 
‘tion ‘of the effect of the decree in question, and 
to decide- whether the land in dispute i 18 
-covered by the decree or. how far it is so 
covered. - In neglecting to decide what effect 
‘the decree may -have had he has in faot 
omitted to deal with a material part ofthe 
caso made before him, and has so far declined 
to exercise jurisdiction. — This might be 
, amended by our decision in the matter if the 
‘question were a pure question of law : but the 
question of the effect of the decree cannot 
“be decided apart from the question of whether 
‘and how. far it affects the land in question. 
_- We have been invited to decide this for our- 
‘selves on the pleadings in the suit and the 


map that has been used for making the pre- 


sentorder. Onthe materials before us, how- 
evor, we cannot attempt- to. come to such, a 
‘decision. We might refer the matter back 
‘to the- Magistrate to come to a finding on 
this point. Considering all the circumstances 
of this case; however, we do not think it ne- 
Jeégsary to “dè this. Itis enough to ray that 
the Magistrate has refused jurisdiction by 
ae to decide a veryimportant issue raised 
by the second party, namely, what was the 
effect of the Civil Court decree with which 
the first party’s-appeal may fairly be con- 
- gidered: “In the absence of a decision on the 
‘question of the identity of the land in dis- 
pute, we cannot decide this question for 
ourselves, and we do not consider any further 
‘enquiry into the matter desirable at present. 
The Rule is made absolute and the order is 
set aside. 
Rule mü absolute. 
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Ea OALOUTTA HIGH -COURT. 
. MISOWNULANBOUS Civ ApPerAL No. 33) 
- or 1909. . 
March 11, 1910. 
Present: —Mr. Juaties Brett and 
Mr, Justice Sharfuddin. 
SURENDRA NATH PAL AND ANOTHER -— 
JUDGMANT-DEBTORS—A PPRLLANTS 
~ Versus 
AKHOY KUMAR PAL—Dscres-HOLDERB— 


RESPONDENT. 
Execution of decree—-Oontribution suit—~Decres pass- 
ed severally against debtors—Sale of joint property of 


debtors in enscution—Irregularity—Civil Pr ene 


Code (Act XIV of 1832), s. 311. 

-In execution of a decree passed against r 
persons severally, a property held by them jointly 
was sold: Held, that this was a material irregularity 
and if substantial loss was the result of it, the sale 
ought to be.set aside. 


. Appeal from the order of the District 
J udge of Midnapur, dated June 22, 1909, re- 
versing that of the second Munsif of- Midna- 
pur, dated January 16, 1909. 

Facts.—The decree-holder brought a 
contribution suit against. his co-sharers and 
obtained a decree which duly specified for how 
much each of the co-sharers was liable. In 
execution of that decree he caused a property 
held jointly by all the co-sharers to be sold, 
his own share alone being excluded. It was 
objected that he was not entitled to bring the 
co-sharers’ shares of the property to sale in 
one sale, but he should have brought each ~ 
share to sale separately. The Munsif upheld 
this objection. He said :— 

- “Tt appears from the record that though 
the decree was passed against the debtors 
severally, the execution proceeded against 
them jointly.- Thisis a material irregularity 
vitiating the sale. I,-therefore, order the sale 
to be set aside.” 
_ On appeal the lower appellate Court said. 
“Tf an objection to a sale under section 811, 
Code of Civil Procedure, is to succeed, it ia ne- 
cessary to show that the irregularity resulted 
in substantial injury to the objector. I en- 
tirely fail tosee how this is made out. He 
had only to pay in his share of the decretal 
amount- and his share of the property would 
have been exempted from sale. He did not 
pay and his share has been sold. He could 
have paid after sale under section 310A, 
and his share could have been exempted. 
But apparently he did not apply”. 

_ So that Court-allowed the appeal of the 
decree-holder and confirmed the sale, 
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From that order the judgment-debtors ap- 
pealed to the High Court. - 

Babu Sarat Ohandra Khan for Baba Bidhu 
Bhushan Ganguly, for the Appellants. 


Babus Manmatha Nath Mukherji and Ama- ` 


rendra Nath Bose, for the Respondent. 
- Judgment.—After hearing the learn- 


‘ed pleaders on both sides, we are of opinion, 


that this appeal must succeed. We are un- 
able to agree with the learned District 
. Judge that the appellants could have adopted 
the method which he suggests to save their . 
shares of the property from being sold and 
we are, therefore, unable to confirm his 
judgment and order. That order is accord- 
ingly set aside. At the same time we are of 
opinion that the lower appellate Court has 
erred in the way in which it has dealt with 
the judgment of the Court of first in- 
stance. It would appear from what has been 
stated to us that the difference between the 


`- price which the-property fetched. at the sale 


and its reputed value was very large and 


that the Munsif in disposing of the peti- 


tion to set aside the sale appears to have been 
influenced by the fact that the`disparity -was 
80 great tbat he did not trouble to notice it. 


As he has not done so we think that the 


judgment of the Court of first instance can- 
not be affirmed as it does not contain distinct 
findings (1) that there were material ir- 
regularities in the sale proceedings (2), that 
there was sabstantial loss occasioned by the 
sale to the petitioners and (3) that the 


substantial loss was the result of such material. 


irregularities. We accordingly set aside the 
judgment and decree of the Court of first in- 
stance also and direct that the case be sent 
back through the lower appellate Court to the 
Court of first instance in order that that Court 
may proceed to deal with the application ac- 
cording to law. “Oosts will abide ‘the result. | 
_ We assess the hearing fee inthis Court abbwo 
gold mohurs, 
Oa remanded, ` 


CALCUTTA HIGH COURT. 
Srooxp Orvin Appran, No. 1974 og 1908. 
March 4, 1910. 
"Present: —Mr. Justico Oaspersz and . 
 «* Mr Justice Doss. ae 
ABDUL HAQUE CHOWDHURY— 
DEFENDANT-—APPELLANT .' 


DET SUS 
ABDUL HAFRZ-—PLAINTIPU——RESPONDBNT; 


1 


Juriadiction—Fraud—Setting aside decree of another 


Court. 


Every Court possesses inherent jurisdiction 


to prevent abuse of its process. Therefore, every ' 


Court has jurisdiction to vacate its own decree if 
ib was obtained by fraud. 


Also, an action lies in one Court to sát aside the , 


decree of another Courton the ground that it was 
obtained by fraud, if the first mentioned Court has 
otherwise jurisdiction, in accordance, with the pro- 
visions of the Civil Procedure Code, to entertain the 


suit, e g., if the perpetration of the ‘fraud was dona, ~~ - 
ils ` 


that is, the cause of action ' arose, within 


AN band 
- 


jurisdiction, or if the defendant ordinarily -resides ` 


or personally works for gain within its jurisdiction, 
and so forth. . 

Nilmani Burnick v., Puddo Lochan Ohuckerbutty, 5 
W. R, Act X, 20; B. L. R Sup. VoL 379, Sarthakram 
Maiti v..Nundo Ram Maiti, 11 C. W. N. 579, followed. 


Umrao Singh v. Hardeo, 29 A. 418; 4 A. L. J. 892; . 


A. W.N. (1907) 112, dissented from. 


Appeal from.the decree of the Sub-J ndge. 


of Chittagong, dated May 4, 1908, reversing 
that of the Mungit of Satkania, dated J uly 
-81, 1907. 

Babu Dhirendra Lal Kastgtr, for the Appel- 
~ lant. 


Respondent, 

Judgment.—On the 23rd April 1906, 
the defendant- appellant before us obtained am 
ex parte decree, against the plaintiff-respond- > 
ent inthe Calcutta Small Cause Court. The : 
decree was sent for execution to the Munsif 
“of Satkania, in the District of Chittagong, 
-where the parties have their permanent 
residence,.and on the 25th- January 1907, 8 
peon arrived at the house of the slani. 


event constituting a cause of action, the 
plaintiff brought a suit in the local Munsif’s 
Court and prayed(1) that the ex parte decree- 
ofthe 23rd April 1906 be set aside as frandu- 
lent and (2) that the said decree be 
declared null and void, inoperative and 
ineffectual, and- that an order be made that 
it be nohexeouted against the’ defendant (the 
present plaintiff.) 


On the merits, the ii Court found that ` 


~ 


= — - 
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Babu Mohini Mohan Ohakravarty, ae the i 


- respondeut with a writ of attachment against ' 
the movables of the judgment-debtor. , This- 


ki 


~ 


Vol. V] T . 

i ABDUL HAQUE v. ABDUL HAFEZ. : 
- the ex parte decree was fraudulent and liable 
to be declared null and void, but the Munsif 
proceeded to hold that -he had no jurisdiction’. 
` to try the suit by reason of section 94 of the 
Presidency Small Cause Courts Act. On 
appeal, the Subordinate Judge has decreed the 
suit with reference to both the prayers of the 
plaintiff. l l 

It is conceded that section 94 of the Pre-` 
sidency Small Caisse Courts Act does not’ 
stand in the way of.the plaintiff in. this 
litigation. What that section provides is 
-that no suit shall lie on any decree passéd by ` 
_ such a Small Cause Court. This is not a suit 
on any decree. The: ‘judgment of the Sabor: 
dinate Judge’on this point is correct. But the. 
learned Vakil for the defendant appellant has 
argued that the Satkania Court had-no juris- 
diction to try the suit, and that the plaintiff 
should have taken -action in the Calcutta 


INDIAN OASIS: 


= - 


649 


otherwise has jurisdiction to entertain the 
suit see Nilmani -Burnick v. Puddo Lochan 
Ohuckerbutty (1) and Sarthukram Maiti v. 
Nundo Ram Maili (8). Where a decree is set 
‘aside on the ground of fraud an injunction 
restraining execution is necessarily con- 
sequential thereon; even where no other 
relief is sought. .Such a decree isin reality 
more than amere declaratory decree. 

The jurisdiction of the other Court in suits 
of this kind must be determined in accordance 


. with the provisions of the Civil Procedure 


Code relating to jurisdiction. 

_ Tfrelief is sought in .respect of some im- 
movable property, thesuit mustbe brought 
in the Court within whose local jurisdiction 
such property is situated. In other cases, 
the suit must be brought in the Court within 
whose local jurisdiction the cause of action 
arises—the cause of action here being the 


Court of Small Causes where- the ex parte. perpetration of fraud in obtaining the decree 


decree was obtained against him. ` a 

It was laid down as far back as the -year 
1866 by a Full Bench of this Court in the 
case of Nilmant Burnick v.. Puddo Lochan 
"“Ohuckerbutty (1), that an action lies to set 


= aside the decree of another Court on the ~ 


‘ground that it was, obtained by fraud, the 
resson being, in the words of Sir Barnes 
Péacock, “ ‘that the fraud gives a right of action 
to the party injured by it against . the party ` 
guilty of the fraud”. ` 

ch an action may be maintained, 18 
also laid down by Their Lordships of the Privy 
Oonneil in Radha Raman Shaha v. Prannath 
y (2) and Khagendra Nath Mohata v. Pran 
th Ray (8), and by this Court in Mahomed 
_v.- Mahomed Sulliman - (4), Abdul 
wumdar v. Mahomed Gazi .Ohowdhry (5), 
and in Nesterini Dossi v. Nundo Lal Bose (6), 

and (on appeal) in Nristarini Dassi 9 Nando 
' Bose 

It admits of no doubt that the Oalentta 








Court, of Small Oauses had jurisdiction to 





teits own decree ifit was oblained by — 
ud. Every Court possesses inherent juris- 
otion to prevent abuse of its process. But 
that is not-sufficient to oust the jurisdiction © 
of another Court to set aside ‘that decree, if it 
se R., Aot X, 20; B. L. R Sup. Vol. 879. 





28 C. 475. . 

29 I. A. 99; 200, 895. 
210.612. | 
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28 C. 891; 8 O, W. N, 870. 
(7) 80 ©. 360, g 


-or within whose local jurisdiction the defen, 
dant ordinarily resides, and personally works 
for gain, see the observations of Sir Barnes 
Peacock in the judgment of the Full Bench in 
the-caseof Nilmani Burnick v. Puddo Lochan 
Ohuckerbutty (1). In this case the defendant 
resides withinthe local limits of the juris- 
diction of the Munsif of Satkania. That Court 
had, therefore, in our opinion,’ ample’ juris- 
dicion to entertain the suit. 

We are unable to agree in the opinion of 
the Allahabad Court in the case of Umrao 
Singh v. Hardeo (4). 

But though the plaintiffs eae was main- 
tainable to the Court of the Munsif, he has 
‘dealt with it (und the lower appellato Court 


has merely confirmed the finding that the 
-Small Cause Court decree was fraudulent) 


ina way that leaves us no option but to 
remand the cage to be re-tried in the Court of 
- first instance. “It is not the law that becausé 
& person against whom a decree has been 
passed alleges that it was wrong and that it 
was obtained by perjury committed by, or 
at the instance of, the other party, which is, 
.of* course, fraud of theworse kind, that he 
can obtain a rehearing of the aucations in 
- dispute in a fresh action by merely changing 
the form in which he places it before the 
' Court, and alleging in his plaint that the 


~ first decree-was obtained by the perjury of 


the person in whose favour it was given”, 
ok E 0. W, N. 579. 
(9) 29 A. 418; £ A. Ia J. 893A. W. N. (1807) 112, 
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See Mahomed Golab v. Mahomed Sulliman (4) 
The question whether. the plaintif was 
prevented by fraud practised on, him (as by 
guppression of summons) from ‘placing his 
case before the Calcutta Small Caase Court 
has not been properly gone into by the 
Munsif: he has discussed the merits of the 
defendant's claim based on the hath chitta, but 


. this he was not entitled to do on the authority 


x 


of the decision we have just cited. We may 
mention, for.the guidance of the Munsif, that 
the onus of proving fraud of the description 
indicated will be on the plaintiff. If the 
Munsif is satisfied that such fraud was 
practised, he will be at liberty to declare the 
decree obtained in the Small Cause Court to 
bea nullity and to direct that it shall not be 
executed against the plaintiff as prayed. 

The appeal is allowed in part. The case 
willgo back to the Subordinate Judge who 


` ‘will transmit the papers to the first Court for 


compliance with the directions we have given. 
Costs will abide the result. 
Appeal allowed tn part. 





CALCUTTA HIGH COURT. 
REGULAR Civiu Apparat No. 394 or 1907, 
f Maroh 8, 1910. 


Present :—Mr. Justice Brett and Mr. J AAN 


. Sharfuddin. 
Swat RAJRANI DASI AND OTHERS— 
Derenpants Nos. 1—83—APPELLANTS ’ 
versus ' 


“ GONESH PROSAD SRICHANDAN 
MOHAPATRA AND OTEERS——PLAINTIPFS AND 


THE REMAINING DEFENDANTS— RESPONDENTS. 
" Rerenue Sale Law (Act XT of 1859), ss. 6 and 7— 
Public Demands Recovery Act (VII B. C. of 1868), s8 
8, 11—Sale for arrears of revenue—MMisstatement of 
name of proprietor —Alisleading intending biddera— 
‘Notice, service of, m wrong village —Irregularity. 

Although the statement of the name of a de- 
ceased proprietor in the sale notification is not an 
ilegality which renders a revenue sale void, because 
the provision of section 6: of Act XI of 1859 do not 
require that the nameof the proprietor should be 
‘entered in the notification, yet a mis-statement’ of 
the name of the proprietor in thenotiflcation, which 
wreated a confusion and doubt as to the -estate 
‘which was actually being sold and resulted in mis- 
leading intending bidders, is an irregularity con- 
templated by section 88 of the Act. 
© Deonandan Singh v. Manbodh Singh, 82 0. 111, rè- 
erred to and explained 

Though section 8 of Act VIIB. C. of 1868 wadi 

prevent the plaintif from proving that there was 

y irregularity in the service or posting of the 
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notice required bi A 11; yet it would a pre- 
vent him ‘from proving that a notice in contra: 
vention of the provisions of that Act had been served 
ma wrong mahal, which in itself and by its service 
supported the “conclusion that the mis-statement 
of the name of the proprietor in the sale notifica: 
tion constituted a serious irregularity because it led 
to mistakes in the service of the notice- with the 
result of deterring intending purchasers from uae 
ding at the sale. 


Appeal from. the. decree .of the Sib- J due 
of Cuttack, dated August 5, 1907. ` : 

Babus .Mahendra Nath Roy. Provas 
Chandra Mutter and Susil Madhab Mallik, for 
the Appellants. 

Babu Shib Ohandr a Palit, for the Re: 
spondents. 
' Judgment.—this is an ‘appeal 
against an order of the lower Court ‘setting ` 
aside a sale held for arrears of Government 
Revenue. It appears from the judgment of 
the lower Court thata talug-called Pachitira 
bearing No. 160.o0n the Collectorate Roll of 
Balasore wag sold for arrears of Government 
Revenue for the November kist of 1904, 
amounting to Rs. 24. The property was 
sold on the 6th February 1905 for- Rs. 1,000 
and purchased by the appellants and the ‘sale 
was confirmed on the lst August-of the same 
year. There was an appeal to the- ‘Commis- 
sioner by thé respondents, the original pro- 
prietors, which was rejected oh the 3rd July 
1905. The ‘present suit was instituted on 
the 3rd July 1906, ndek section 33 of Act 
XI of 1859. 


The grounds which were put for gard for 
setting aside the sale were two. first, that 


in the 6th’ column of the- sale proclamation. 


under section 6 of Act XI of 1859, the name 
‘of the proprietor was wrongly stated.” The 


mame given was Bhajan Raut of Jesatikri. It 


seems that thére is on'the Collectorate Roll- 
wf the Cuttack District a mahal bearing Towzi 
No, 160 and that the proprietor of that 
mahal is Bhajan Raut: Rent for this mahal 
is paid into the Balasore Oollectorate. ` 


The case for the plaintiffs was that, owing 
‘to that mis- -statement i in the sale notification, 
intending bidders were misled, that there 
“was doubt as to the estate which was actu- 
ally, being sold and that, in consequence, 
the mahal, the proper value of which was 
Rs. 6,000, was sold for Rs. 1,000 only. 

The We, point taken was that the notice 
required by section 7..of Act. XI of 1859 
was served not in mahal’ Pachitira which ig 


~ 
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estate No: 160 on the Balasore Collectorate 
: in mahal Bhagra which is estate No. 160 
the 

nie and of which the proprietor is 
Bhajan Reut, It was contended that this 
Ali ag as serious irregularity and ‘that 
Ə two irregularities having resulted in 
ubstantial loss to the proprietors of the 
hal, the sale should be set aside. The 
er.Qourt has come to the conclusion that 


a 


ni e mistakes in the proceedings leading up.- 


tothe sale constituted irregularities. It has 
sma come to the conclusion that the property 
sold for a very imadequate price, that 


proprietors suffered substantial loss and © 


ai b- the loss was consequent on the ir- 
re ities.. - 
“Ib has been contended. before us that, 





taken by the ‘lower Court cannot be sup. 
ported. It has been argued, on the authority 
of the case of Deonandan Singh v. Manbodh 
h (1), that it must be held that the 
, mis-statement of the name of the proprietor 
in the sale notification did not constitute an 
irregularity because the provisions of section 
6 of Ach XI of 1859 do not require that the 
name of the proprietor” should be entered 
in the sale notification. It has also been 
contended that the service of the notice 
ander section7 of Act XI of 1859 in the 


wrong e cannot be regarded as an 
irregularity which coupl3d with substantial 
- logs,’ ld have the effect of vitiating the 
sale-because under the provisions of section 


8.of Act VII (B. C.) of 1868 the sale-certi- 
> cate itself must be taken to be conclusive 

evidencd in favour of the purchaser that the 
notices had been duly served and posted. In . 
our opinion, the facts of the present case 
are peculiar and the rulings, on which the 
learned pleader for the appellants has-relied, 
cannot be taken to afford sufficient authority. 
for holding that the view taken by the lower 
Court is incorrect. In the present case, we 
- have it as a fact that there are two estates 
bearing the same uumber, one on the Cuttack 
Collectorate Roll and the other on the Balasore: 
Collectorate Roll, that the estate which has 
been. sold belonging to Ganesh Prosad and 
others was numbered 160 of-the Balasore 
Collectorate and the estate ‘bearing No. 160 
on the Collectorate Roll of Outtack- is the 
‘property of Bhajan Raut. The description 

(1732 0. 111. 


Collectoratè . Roll of the Cuttack” 


er‘the rulings of this Court, the view 
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given in the 6th colamn of the sale notifica- 
tion was certainly one which was calculated 
to create confusion and initself would appear 
to indicate that the Collectorate authorities 
were of opinion that the estate which was 
about to be sold was estate No. 160 on the 
Cuttack Collectorate. Evidence has been given 
to prove that in this case persons came to the 
sale intending to buy the estate on the 
Cuttack Collectorate which, they thought, was 
about to be sold but that, when they arrived, 
they found that there was some confusion as 
the talug was described as Pachitira and not 
‘Bhagra and, therefore, they went away with- 
out inane any bids. One of the witnesses 
says thatif the name of the owner of Pachi- 
tira had been entered in the sale-notification 
he might have bidat the sale. The lowerCourt 
has come to the conclusion that the mis-state- 
ment in the sale-notification had the effect of 
misleading intending bidders and that, there- 
fore, it was an irregularity. The case on which 
the learned pleader for the appellants has re- 
lied in support of the present appeal does not 
go so far as to say that, when there has been 
a mis-astatement which Tina misled intending 
bidders,it would not constitute an irregu- 
larity but what was decided in that case was 
that the statement of the name of a deceased 
proprietor was not an illegality which would 
render the sale void because, under the terms 
of the Act, it was not necessary to enter the 


_name of the proprietor at all. The mere 


fact that the law does not require the name 
of the proprietor to be entered is very 
different from what has been alleged'to have 
occurred in the present case, namely, that the 
“name of a wrong proprietor was entered and 
that, in consequence of that mis-statement, 
intending bidders were misled. In our oun 
nion, sach an incorrect entry resulting in 
misleading intending bidders must be held 
to be an irregularity such as is contemplated 
by section 33 of Act XI of 1859. It has-been 
suggested that this irregularity is not con- 
trary to the provisions of the Act. In our 
opinion, it is such a departure from the pro- 
visions of the Act as to constitute an aot con- 
trary to’ provisions of the law. The object of 
the provisions of the Act is to give to the in- 
tending purchasers correct information as to 
- the property to be sold and when, as in this 
case, wrong information has been given and 
intending bidders have heen misled or involv- 
ed in doubt as to the property to be sold: 


TT tice to am muktear— When am muktear ts husband r 
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that is an act contrary to the'intention of the ee from the decree of the-third Sub: 
Act. We are, therefore, of opinion that,.in Judge of 24;.Pergannahbe, dated February 27, 
the present case, the lower Court was per- 1908, affirming that of the third Munsif of 
`~ fectly right i in holding that the mis-statement Diamond Harbotr, dated November 26, 1966. 
‘contained in the sale-notification constituted Babus Dwarka Nath Ohakravarti and Dusil 
. a substantial irregularity. Madhab Mallik, for the Appellant. | 
So far as the second point is concerned, we Baba Harendra Narain Mitra, for the Re- 
are of opinion that, though the provisions of NE akan 
section 8 of Act VII (B. C.) -of 1868 would ‘jJudgment.—The judgment “of the 
prevent the plaintiff from proving that there lower appellate Court in this case ia not- 
was any irregularity in the service or posting as satisfactory or full as it ought to. have 
of the notice required by the provisions of been. In the first place while _writing the 
section 11 of the Act, still it would not pre- _ judgment, the learned Subordinate. Judgé 
vent them from proving, asin the present case used the word plaintiff when he meant the 
that a notice in contravention of the provi- defendant No. 1. This, however, has been 
sions ot that Act had been served in, a wrong treated as.a clerical error and corrected ‘as 
mahal which in itself and by its service sup- such. It has not been argued on thë babia 
: ported the conclusion that the mis-statement of thid mistake that the learned Subordinate- 
inthe sale-notification constituted a serious J udge’ was writing his judgment upon somé. 
“irregularity because it led to mistakes in thé other case and not upon the case beforé 
service of the: notice with the result of des. him asthe facts of this case do not coin- 
terring intending purchasers from bidding at cide with- the statements of facts in the 
the sale. . judgment. The case has, however, been 
We think, therefore, that the judgment. argued on the-basis-of its being a clerical 
and decree of the lower Court are not open to -mistake only and in that view of the case 
‘objection. We accordingly confirm them it is to be seen whether there are any 
and dismiss the appeal with costs. - grounds for this second appeal. 
Appeal dismissed. : The defendant -No. 1 created a mourasi 
a leasg in favour of one Braja Mohan. Braja 
i É , Mohan created a der-mourasi in favour of the 
CALCUTTA HIGH COURT. > plaintiffs. In execution of «a dberee for 
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Exconp Civit APPELL No, 1111 or 1908. arrears ‘of rent the defendant Na. 1 ‘brought 
‘ March 8,1910; `- -C7 fo ‘sale the mouras: tenure of Braja Mohan 
t Present: —Mr. Justice Chatterjee. and herself purchased the same in 
~ Srimati KHYANTA KALI DASI—  '_ 1898., The sale was confirmed in Nov 
ks Derenvant No. 1— APPELLANT 1899. Itis in July 1900 that she h 
-5 | ` Tersus ` ` ‘notice under section 167 of the l 
 KEDAR NATH KAJI AND OTHERS— Tenancy: Act served upon two of the three 


PLAINTIFES— RESPONDENTS. der-mourasidars. -Finding, however, that -one 
- rak Tenancy sa ( ar of 1885), s. 167—“En. of the der-mourasidars had been left out she 
cumbrancer” means whole body of encumbrancers—No- made a second application on the 23rd of 


notice to him sufficient. “ Tenancy Act. In conséquence of. these pro: 
“Section 167 of the Bengal Tenancy Act prides ceedings. the der mourasdars' were dispos- 


that an application to the Collector should be to 
serve notice on the encumbrancer: sessed by the defendant No. 1 and the new 


Held, that this means on the whole body of the tenants with whom she is supposed to have 
encumbrancers, and if the notice is not served with- settled this land. The plaintiffs, therefore, : 
in time upon any of several encumbrancers, jointly brought this suit for the recovery of their 


“interested in the encumbrance, the notice is bad in : 
respect of the .others‘also, and the encumbrance will land on the basis of their der-mourast title - 


not stand annulled by reason of ita service.’ ; granted by Braja-Mohan. The plea of the 
£ Delaney v. Rahamat Ali, 320. 710, followed. . defendant-No. 1 was that “she ‘had in. due 
In an ‘ordinary case, notice to ań. ordinary ammuk- course. annulled the -incumbrance of thë- 


~ tear may not be a notice to his principal; but when 
the am muktear is tho husband of the principal and der-mourast tenure under the Bengal Tenancy 


conducted proceedings on her behalf, notice to him Act and the plaintifis were ‘not _ entitled. to 
ofan enounibrdnce will‘be'coñstderëd notice to her. 8 decree. ta) 


ia pd 
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. The first Court found that the evidence of 


the service of these notices was not. reliable, 


that the first- notice was defective by reason - 
of its not having been directed -to the 
plaintiff No. 7 and that the second noticè 
was oub of time on.all considerations: 

The second Oourt, with regard to the first 
notice, does not clearly find that its service 
- has not been ‘proved, but it does clearly 
find, with regard to the second notice that . 
it wes not served and it accordingly dis- 
missed the appeal of the defendant No. 1. 

. The defendant No. 1 appeals and it is con- 
tended on her behalf that, first notice if 
it was good against two was good against 
all; secondly that at least ib was good 
against the two upon whom it had been 
served and as it must be taken upon the 
finding to have.been served the suit ought 
to have been decreed only with regard to 
the share of the plaintiff No. 7 and it. is. 
farther contended that the lower sppellate 
Court was wrong in holding the second 
notice out of timein that there is no finding- 
that the defendant No. 1 was aware of him 
before the period of limitation under sec- 
tion 167. The fourth point taken is that 
the- judgment is not in accordance with law.. 

I will first dispose of the 4th point. I 


think although the judgment is not satisfac- 


tory it does” succinctly set out the facts 
and it contains the findings which upon the 
view of the law taken by the lower 
appellate Court aro sufficient to dispose of 
the cand, < 

ith regard to the first and second points, 
“ Keêtion -167 of the Bengal Tenancy Act 
ge provides that an application to the Collector 
Should be to serve notice op the encum: 
brancer. This must on general principles 
mean on the whole body of the encum- 
brancers and unless this is done I do not’ 
think there will be a sufficient compliance 
with the requirements of law. It has been 
held in Delaney v. Rahamat Ali (1) that if 
the notice is not served within time upon 
‘any of several encumbrancers jointly in- 
terested in, the encnmbrance the notice is 
_ ‘bad in respect of the others also. I think 
Tam bound by that judgment and follow- 
ing it I hold that the first two grounds 
urged on behalf of the appellant fail, that 
is to say, I hold that the first notice not 
Being against the plaintiff - No. 7 was not 2 


“(1) 32 C. 710, 
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good notice and no" encumbrance would 
stand annulled by reason of its service. 

As regards the third ground that the 
second notice with regard to the plaintiff 
No. 7-was in time. The question depends 
upon who is to prove the knowledge of the 
party making an application under section 
167 with regard to the encumbrance, that 
is, was it for the plaintiff No. 7 to shaw 
that the defendant No. 1 had notice of his 
encumbrance before one year from the time 
of the application or whether the defendant 
No. 1 was to prove that she had no notice 
except within one year from the time of 
the’ application. There does not seem to be 
very much difficulty in the determination 
of this question, for if we apply the test as 
to who is to fail if no evidence is given 
we at once arrive at the conclusion that the 
plaintiffs were entitled to succeed unless 
the defendant -No. 1 made ont the special 
which she claimed to have 
annulled the rights of the plaintiffs. The 
next thing to be seen is whether there is 
in the judgment of the lower Courts any 
finding with regard to the knowledge of the 
defendant No. 1. I find that the learned 
Munsif considered the point and held that 
the knowledge of the defendant No. 1’s 
husband was her knowledge and that she must 
have had that knowledge sometime in 1305 
when certain receipts were granted by her 
husband. The learned Subordinate J nudge rē- 
fers to the deposition of the defendant No. 1's 
husband and holds that the defendant No. 1 
had notice of the encumbrance from Jatatha 
1307. In an ordinary case notice to an 


ordinary ammukisar may not be s notice to 
his principal. 
* cass point out a state of things in which 


“ Bat the circumstances of this - 


the notice to the am mukiear, who is the 
husband as well as am muktear on behalf of 
the defendant No. l and who is the person 
conducting the proceedings on her behalf, 
ought to be taken as sufficient notice to the 
defendant No.1. As the learned Subordi- 


‘nate Judge has treated the notice to the 


defendant No. 1’s husband, under the cir- 
‘cumstances of the easé as a notice to the 
defendant No. 1, I do not think that he has 
done what hewas not entitled to do under 
law. He has relied npon the circumstances 
and also upon the fact that the defendant 


No. 1 has not chosen to say. when she had 


this knowledge. Another test that may be 
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applied is this: that the onus of proof ‘lies 


upon -the party who had spevial means, of: 


knowledge, when the defendant No. 1 had 
the knowledge of the existence of the en- 
‘ gumbrance of the plaintiff No. 7 is a matter 
specially within her knowledge ‘and if she 
does not prove this she does so at her own 
peril, ‘ I think, therefore, the findings arrived 
at by the lower appellate Court are ĉon- 
clusive. Although it is doubtful whether 
the lower appellate Court has found 
whether the first notice was properly seryed 
or not it is not necessary in the view” of 
the law that I have taken to. have any 
finding on this point, because if the view 
„of the law that I have taken is correct 
then service or no service of the notice is bad. 
' The ‘appeal is, therefore, dismissed with 
costs. 
a Appeal dismissed. 
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Mortgage 8 ubject-matter distinct definition of —Deeda 
_ relating to land, how to be. deseribed—Sub-mort- 
, gages, sutt “by—Par’ 's—Original morigagors not 
necessary parties —Document—JInter polation—Interest 
at bond rate up to what period—Civil Procedure Code 
(Act V of 1908), O. XLI, R. 20-—Adding respondent— 
' Interested in the result of apyeal—Cross-objection — 
Limitation. 

- A mortgage must define its subject-matter with 
distinctness. ` 

Where the mortgaged . property consists of deeds 
relating to land, they aro suffidiently described -by 
setting out the sums of money with which they are 
concerned, the dates: of execution and the names of 
the persons bound by them.. 

Although a sub- -mortgagee can join the PER 
mortgagors, when suing on his sub-mortgage, yet it 
js not necessary for him to do go, and his suit will 
not fail if he does not make the original mortgagors 
partiea to it. 
` Whena document with certain additions or intor- 
polations is admitted by all the executants before 
the Registrar, the interpolations cannot be con- 
sidered to be such as to avoid the.document. ` 

A mo eis entitled to interest at the. bond 
rate up to the date fixed in the decree for pay- 
menat, and. after, that. at the Oourt rate. : 
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- Sundar. Koer v. Rai Sham Krishen, 84 0. 180 (P.O. i 


‘4A, L. J. 109; 11 C. W. N. 249; 5 0. L. J108 ; 17 M. - 


L: J. 43; 9 Bom, -L- R. 304, 2 M. L. T. 75, followed. M 
A Court of appeal is competent to adda re-- 
apondent dt, the hearing of an appeal under O. XLI,’ 
R. 20 of the Civil Procedure Oodo, if the presence 
of such respondent is necessary for the purpose of; ` 
properly deciding the appeal and cross-objection, ` 
provided such respondent is ‘interested in the result _ 
of the appeal as brought and the cross-objection so 
far as the original appellants are concerned. A 
Anwar Jan Bibi v. Asmat Ali; 15 W. R. 26; Upendra 
Ial Mukerji v. Girindra Nath Mukerjee, 25 0. 565; 
2 0. W. N. 425; Hudson v. Basdeo, 28 C. 109; 8 0. We 
N. 76; Bishnu Churn v. Jogendra Nath Roy, 26 0. 114, 
Rup Jaun Bibee v. Abdul Kadir, 31 O. 643 and Tawar . 
Dhari Singh v. Sahebzadi, 35 O. 538; 2 0. W. N. 720, 


referred to. 


A respondent can be brought on` the record” even’ 
after the poroa of appealing against him has run 
out. ; 
Mandiokjanunies Boroda Prasad, 90. 355; 11 O. Å. 
R. 480, followed. 

Ramratan Chuckerbuity v. Jogesh Chandra Bhatta. 
charya, 12 O. W. N. 625, referred to. 

Where the plaintiff wanted to make defendants 
Nos. b and 10 liable also on the bond sued upon, but 
the Court below made adecree against the other 
defendants and exonerated defendants Nos. 5 and 10, 
and those other defendants appealed but did not make 
defendants Nos. 5 and-10 parties to it, and the plain- 
tiff flied ‘cross-objections in due course, and at the. 
hearing of the appeal made an application under 
O. XLI, R. 20, for making defendants Nos. 5 and 10. 
respondents on the ground that they were interested 
in the result of the plaintiff's cross-objection: i 

Held, that defendants Nos, § and’ 19 could fot Ye 
added as respondents, 


Appeal from the decree of the ges i 


1907. 

Babus-Jogesh Ohandra Roy and. | Surendra 
Nath Ghoshal, for the eens š 

De. Rah Rene Ghosh nad- Babes 
Provash Ohandra Mitter, Susil Madhav Mallik. 
and Gobinda Chandra Dey Roy, for ‘the Re- 
spondents. 

Judgment.—tThe case ont of which 
this appeal arises is a suit on a mortgage, 
dated the 17th June.1901, whereby the de- 
fendants-appellants or their representatives 
pledged a quantity of kobalas and rehan deeds 
for a loan of Rs. 19,501. -The suit has been 
decreed by the lower Court against all. the 


appellants exonerating the shares of defen-, 


dants Nos. 5 and 10,the widows of cousins 


who are alleged to have been -co-sharers iz: 
the property but who are not- parties to the 
mortgage-deed. Various points have been 


‘raised before us, the first of which is that 


the subject-matter of the mortgage is too 
indefinite for the document being capable of 
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registration under section 21 of “the Regis- 
tration Act, and that ds registration was neces- 
sary thé document cannot be admitted on’ the 
record as a mortgage. ` As regards this, cases 
have been ‘quoted before ua to prove “what 
cannot be'doubted that. the” mortgage must 
define its subject-matter with. -distinetnesa. 


” 


‘In’ thé present case the mortgaged property’ 
< consists with one éxception of . deeds relating ` 


to land. “The deeds aré sufficiently. described 
by setting out the sums of money with which 


they are concerned, the datés of execution and’ 


the names of the persons bound by them. 
These items of properties are, therefore, des- 


cribed with sufficient disi nekat to maka ` 


the document capable of registration. There 
is the one item, the khund, which is the sub- 
‘Ject-matter of the mortgage in’ which the 
boundaries ‘dre set out in the usial way. 
This’ we will consider later. ` But ‘we con- 
sider that the point about distinctness in the 
mortgage- bond is onë that cannot be sus- 
tained. 


The next point taken is that the’ bau. 
gagors of properties referred to in the bonds 
we have ‘mentioned are no: parties to the 
suit, and it is contended that for that 
reason the suit is improperly framed: 
Authorities have been quoted: before us to 
show that a sub-mortgagee, which is’. the 
character of tHe present plaintiff, can join 
the original” mortgagors. “We have been 
referred the cases in Muthu. Vijia Raghu- 
natha v’Venkatachallam Chetiy(1); (Shephard 
on Mortgages, p. 418), Narayan Vithal Maval 

anoji (2); Ganga Prasad v. Chunnt Lal 
A: Ram hantar Lal v. Ganesh Parshad (4). 

No authority, however, has been produced to 
show that it is necessary for a sub- mortgagee 
to join the original mortgagor when suing the 
mortgagee and on principle there is no reason 
why he should not have his rights against the 
mortgagee settled without any reference to the 


original. mortgagor. It may very well be that 


a suit--in’ which the mortgagor is joined 
is better adapted than the present one for 
deciding the rights of all possible parties, but 


as the mortgagor ‘cannot, in any way, be . 


prejudiced by the present suit, we cannot see 
any reason for holding that 7 is otherwise 
than properly framed. 

(1) 20 M-35,- > (2) 15 B. 692. 

_ (8) 18 A. 183,” 

(4) 29 A: 385’at p. 398; “4 AL J. $73; A. W.N. 
ann aai T. 248, 
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We are next confronted with the conten. 
tion that this deed is invalid because an in- 
terpolation was made in it by or on behalf 
df the plaintiffs. After 45 bonds and other 
documents have been mentioned we find the 


. mortgage of one khund which, as we have 


said, 18 properly described ` by boundaries. 
This ‘it is alleged is an interpolation. Look- 
ing to the contents of the mortgage we are 
inclined to think it suspicious that this khund 
should be mentioned with the documents. 
The oral evidence on the two sides on the 
point is conflicting and we do not attach 
much weight to it but what we do consider 


‘of importance is that this bond was presented 


for execution by one of the appellants. We 
think. it unlikely that he would have pre- 
sented this bond with an improper in- 
terpolation in it. On looking at the bond 
we have no doubt that this reference to the 
khund èxisted ab the time of registration. 
It is not necessary for us to decide how 
the reference to the khund found place in the 
mortgage, but it is not unlikely that ob- 
jection was taken to the want of description 
of any of the properties affected by the deeds 
and that the khund was inserted in order that 
in one case at all events there might be 
sufficient distinctness of premises described 
to juatify registration. But the document 


“with this addition was admitted by all the 


éxecutants before the Registrar. In view 
of these facts we cannot consider that the 
reference to the Khund although it may be 
strictly speaking an interpolation can be 
such interpolation as to avoid the bond. 
‘>We next:come to what is the real point 
inthis case, which is that the appellants 
allege. that the bond was farz from the 
beginning, and that no consideration 
ever passed or was intended to pass to them 
under the bond., The case which they al- 
lege is that- they were carrying on business 
in Shahabad and had dealings with Maha- 
jans living in Rajputana and other distant 
parts of the country, that finding that their 
affairs were getting involved they executed 
this mortgage in order io defeat the claims 
of their more distant creditors and that 
the bond was accordingly intended merely 
as a shield against any claim. made on their 
The evidence on which they ask us 
to support this case is to be found in such ac- 
counts as have been produced by the plaintiffs 
combined with ` the evidence in the case, 
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Tt is alleged that these will show that the 
consideration inthe bond isa pretence. It 
is admitted that the sum of Rs. 8,525 was 
advanced. But there are two other sums, 
one of Rs. 4,800 which is stated in the bond 
to have been taken in cash in order to start 
the business, and the other Rs. 6,176 which 
is stated to have been given to pay off the 
debt due to the ejmali firm of which the 
plaintifis were members. There is evidence 
on behalf of the plaintiffs which we can- 
not see much reason for discrediting to show 
that Rs. 4.800 were paid in one way or the 
‘other. As regards Rs. 6.176 we have before 
ùs various Cocuments which show that this 
sum is charged to the appellants in the books 
of the plaintiffs on different occasions. One 
of these occasions it is proved was two 
years after the date of the mortgage. This 
may give rise to suspicion and shows that 
the transaction was more complicated than 
it‘ appears on the face of the mortgage. 
But we cannot forthat reason alone hold 
that the statement of the consideration is a 
mere pretence and that no consideration of 
this kind was given at all, As we hevasaid 
we havedocuments put before us by the 
plaintiffs, but they are of such a character 
that it is impossible to follow the course of 
dealings between the Plaintiffs and the de- 
fendants,-and ‘it was not necessary for the 
proof of the plaintiffs’ case that any such 
account should be given. On the other hand 
we have not evidence from the defendants 
which in a.case like this we should expect to 
. have; Their case is that at the time of the 
mortgage they were heavily indebted to the 
firms we have mentioned carrying on busi- 


ness in Rajputana, but they have not pro- ` 


duced any evidence at all to show that 
this was in fact so. They have also not pro- 
duced any evidence to show that they were 
embarrassed at the time or had need to apply 
for the protection. They sre in fact setting 
tip a fraudulent transaction on their part 
andin order to prove such a transaction they 
ought to give a far more cogent proof than 
has been produced in the case. Itis very 
dificult to see how the plaintif comes into 
connection with this case unless he was a 
creditor. The accounts before us show 
that there were dealings between the plaintiff 
ajmalt firm and the defendants, and the 
mortgage-bond in question is one which they 


would be very likely to insist on’ if they ‘con- 
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firms were be- | 
coming involved, as itis the kind of security 
which the creditors are apt to seek in such 
a case. On the other hand there appears no, 
reason at all why they should give leave to 
the defendants to use their name for a bonami 
transaction. 

Under these circumstances we consider 
that the lower Court came toa correct con- 
clusion in‘holding that this contract was not 
a farzi contract. There is a cross-objection 
by the plaintiffs on two main grounds :- (1) 
that the Court below should have held that 
the family of the defendants was a joint 
family and Mathura and Rameswar having 
benefited by the loan their shares should not 
have been exonerated, (2) that interest 
should have been allowed at the bond rate 
up to realization’ or at least up to the 
date fixed for re-payment by the Court 
below. 

There is no difficulty about the second 
point and it isadmitted that according tothe 
latest pronouncement of the Privy Council 
in Sundar Koer v. Rai Sham Krishen (5), the 
plaintiffs are entitled to interest at the bond . 
rate up to the date fixed in the decree for : 
payment and we give 6 per cent. per annum 
thereafter until realization and the decree 
of the lower Court will be modified to that 
extent. 

As regards the first point raised in the 
cross-objection, however, there is some diffi- 
culty. Mathura Prasad and Raméawar were 
not parties tothe bond in suit and\ decree 
was asked for against their widows defendants 
Nos.5 and 10 on the ground that-the family | 
was joint and they had been benefited by the, 
loan. The defendants Nos. 5 and 10 opposed’ 
the suit on the ground that their husbands were 
separate and were not on any account liable. 
The lower Conrt held that the plaintiffs had 
failed to show how Mathura Prasad and Ra- 
meswar were liable and gave a decree against | 
the other defendants who were either execu- 
tants or heirs of executants of the mort- 
gage bond exonerating the shares of Mathura 
Prasad and Rameswar. The appeal was filed ` 
by the defendants against whom the decree ` 
was passed and they impleaded the plaintiff 
alone as respondents and not defendants Nos. 
band 10. The plaintiffs did not file any 


(5) 34 O. 150; 4 A.L, J. 109; 11.0. W. N. 249; 5 0. 
J. 106; 17 M. L. J. 48; 9 Bom, L. R. 804, 2 M. L. T. 
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exonerated by the-lower’ Court and if the 
other defendants had not appealed they ap- 


pareutly had no complaint against the decree 
as made. They, however, filed their cross- 


objections in due course and at the hearing of 


the appeal made an application under Order 
41, Rule 20, for making defendants Nos. 5 and 
10 respondents on the ground that they 
were interested in the result of their cross- 
objection which was a part of the regular 
appeal of the other defendants andan order 
was made subject to objection at the hearing. 
Now defendants Nos. 5 and 10 have appeared 
and on their behalf it has been objected that 
their shares having been exempted from the 
decree, they were not ‘at all interested in the 
appeal of the other defendants and they can- 
not be brought npon the record under Order 


41, Rule 20, in order that the plaintiffs might 


have against them the same relief as they 
could have had by a regular appeal and that 


no“ reason is shown why as against them. 


whatis virtually a regular appeal should be 
admitted at this- distance of-time. The decree 
of the lower Court was signed on the 10th 


May 1907. and the appeal was filed on the 5th: 


August 1907, and there is no statement or 
evidence that the plaintiffs would have filed 
a substantive appeal if the defendants had 
not filed one. There is, therefore, no reason 
for admitting an appeal on behalf of the 
plaintiffs” nor do they ask for such an order. 
- They contend that the word appeal in Order 
41, Rule 20 /inclades the cross-objections and 
“as defendants Nos. 5 and 10 are interested 
inthe resalt of the cross-objections they are 

Hable-fo be brought: in under the rale and 
have a’ decree’ passed against them. 

t is further contended that if their conten- 

tion of 8 joint family, is right, the defendants 
Nos. 5and 10 have no shares at all and a 
decree declaring the family of the defendants 
joint and joint properties liable cannot affect 


any substantial rights possessed by the said 


defendants. 

_ It was held under the Code of 1859 in the 
ease of Anwar Jan Bibes v.Asmut Ali (6), that 
a cross-appeal against a co-reapondent was 


wrongly admitted. The learned Judges said | 


“It has been held in a long series of decisions, 
. that the cross-appeal cannot re-open any 
questions which have been decided between 


: go-respondents, buat must have a 
(6) 16 W. B. 28; 
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to the appellant and the points which are 
in dispute between the respondent who takes 
the cross-appeal and the appellant. It is 
quite possible that there may be cases in 
which, when an appellant succeeds in his 
appeal, questions will be opened up as be- 
tween the co-respondents which would other- 
wise have been decided; and it is also .pos- 
sible when interests areidentical that a re- 
spondent succeeding in his cross-appeal may 
open up questions as between himself and his 
co-respondent’’. There was no provision in 
that Code analogous to section 559 of the 
Code of 1877 or 1882 or Order 41, Rule 20, of 
the present (ode and yet it was considered 
possible tore-open an issue between co-respond- 
ents by a cross-appeal. In the case of 
Upendra Lal Mukherji v. Girindra Nath Mu- 
kherjee(7) decided under the Code of 1882, it 
was held that in a -suit for contribution in 
which the first:-Court passed a decree against 
one defendant No. 9 and exonerated defen- 
dants Nos. 1—8>the latter could be brought in 
under section 559 and made liable inasmuch 
as the exonerated defendants Nos. 1—8 were 
interested in the result of the appeal in this 
sense that whereas they sought-to fasten the 
liability for contribution on defendant No. 9 
theappeal was intended to exonerate defendant 
No, 9 altogether.” The: ‘learned Judges said 

“the plaintiffs ” auld obtained a decree 
against defendant No. 9 and being satisfied 
with that decree were not under any ne- 
cessity for preferring any appeal to make 
But if at the 
hearing of the appeal the Court found that 
the defendant No. 9 was not lable, but the 


-other defendants were -liable, we do not 


think that there was anything wrong in the 
lower appellate Courts making them re- 
spondents and passing a decree againstthem”’. 

In the case of Hudson v. Basdeo Bajpye (8) 


„in a suit upon a hundi by B against C and H 


each defendant wanted to throw the liability 
on theother, the lst Court passed a decree 
against O, the appellate Court made H a 
party under section 559 and passed a decres 
against him. The learned Judges ‘said “Ib 
seems to us in this case thatit was’ necessary 
for the purpose of settling all questions in 
dispute between the parties and with a view 
to prevent future litigation in relation to 


the same matter, to make Hudson a party ree 
) 250.568; 20. W. N. 429. 
8) 26 0, ire W. N. 7%, | 
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spondent to the appeal preferred by defen- 
dant No. 1 to the lower appellate Court.” The 
mutter was folly discussed in the case of 
Bishun Churn Roy Onowdhury v. Jogendra 
Nath Roy (9). In that case the Court of first 
instance gave a decree for~a part of the 
lands claimed ; some only ofthe defendants 
appealed against the plaintiffs alone who filed 
æ cross-objection as tothe unsuccessful part 


of their claim and had the non-appealing 


defendants brought in under section 559. 
This Court held that the non-appealing de- 
fendants were interested in the result of the 
“appeal, for if the cross-appeal of the appel- 
` lants was successful against the appealing 
defendants alone, they might have the 
plaintifs as their sharers interfering with 
their possession, and that the order under 
section 559 was rightly made bat that the 
cross-objections could not be urged against 
them as todo so would be to place the non- 
appealing defendants ina situation of risk 
, without their having done anything to 
incur that risk and without their being able 
to withdraw themselves from that position, 
as the appellants could at any moment with- 
draw theirappeal and defeat the cross-ap- 
peal, but the non-appealing defendants had 
no such way out. ln this state of the deci- 
sions the matter came before a Full Bench 
in the case of Rup Jaun Bibes v. Abdul Kader 
Bhuyan (10). In a contribution suit the 
claim was decreed against one defendant and 
dismissed against another. The losing de- 
fendant appealed making the plaintiff and 
the other defendant respondents. It was 
held that in a case for contribution like the 
one before the Court it was quite com- 
petent to the Court to give a decree against 
defendant No. 2 who did not appeal. The 
question under section 559 did not arise in 
this case. Inthe case of Jswardhari Singh v, 
Sahebead: (11) it was held that if in a mortgage 
suit the plaintiff claims relief against two sets 
of defendants in the alternative and gets a 
decree against one set the suit against the 
other set being dismissed, the Court may, on 
appeal by the losiug defendants to which both 
the plaintiff ard the successtul defendant are 
parties,-alter the decree so as to make the 
latter hable, the real contest in the case being 
_ between the defendants: In this case also 


o 260. 114, (10) 31 C. 848, 
11) 85 0. 538; 12 0.-W. N, 720. 
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the question under section 559 did not arise. 
It seems to have been ldid down in the case 
of Ramatan Ohuckerbutty v. Jogesh Chandra 
Bhattacharya (12), that a person who has - 
deen omitted from the category of respond- 
‘ents in an appeal cannot be brought in as & 
respondent after the time for appealing. 
against him has expired. This is, however, 
contrary to the decision of this Courtin Mante- 
kyamoyee v. Boroda Prosad Mookerjee,(13) and - 
we do not think the learned Judges meant to 
lay down asa broad proposition of law that 
no respondent can under any circumstances 
be brought on the record after the period of 
appealing against him has run out. At all 
events the provisions of section 559, Civil 
Procedure Oode, were not considered and it 
is expressly provided in that section that the 
Court can make such an order at the hearing 


‘which ordinarily comes on long after the 


expiry of the period limited for an appeal. 
The result, therefore, of the cases seems to , 
be that the Court is competent to adda re- 
spondent at the hearing ofan appeal, if the 
presence of such respondent is necessary for 
the purpose of properly deciding the appeal 
and cross-objection, provided such respond- 
ent is interested in the result of the appeal as 
brought and the cross-objection so far as 
the original appellants are concerned. 
Ourattention has been drawn to the pro- 
visions of Order 41, Rule 22, which makes 
some alterations in the provisions of the old 
section 561 and not only provid:is for notice 
being given to any party who may be affected 
by the cross-objection but. provide: that the 
withdrawal of the appeal or its dismjssal for 
defanlt will not of itself cause the extinction 
of the cross-objection which may be head 


and determined independently of the defunct™ = 


appeal, We do not, however, feel at all 
embarrassed by this provision, in the first 
place as the present cross-appeal was filed 
when the old law was in force and in the 
second place the cross-objection must even 
under the new rule be heard and determined | 
only so far as it can be heard and determined 
as across-objection and not as an independent 
appeal, Now let us seo how far the facta of 
the present case bring it within the limits 
that have been laid down, 

T'he plaintiffs wanted to make defendants 


Nos. 5 and 10 liable on the ground that their 
(12) 12 0. W. N. 626, 
- (18) 9 0. 852; 11 C. L. B. 480, 


_ Beparate. 


- making defendants 46s. 5 and 10 respond- 
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husbands were“ -members of a joint family and 
had benefited by the loan. The Court below 
held that they had failed to make out their 
caso and exonerated the shares of the 
husbands. ‘They did not appeal and the defen- 


-dants Nos. 5 and 10 were’ ‘quite satisfied with 


what they got. The other defendants, who 
. Were executants of-the bond, appealedin order 
to exonerate’ themselves alone on the ground 
that the bond was farzs.. If this appeal suo- 
ceeded: the non-appealing defendants Nos. 5 


and 10 would remain ás before in possession ` 


of their released shares: they would ‘not be 
any way benefited by the successful- result 
of the appeal nor would they lose anything - 
if the appeal failed - If the cross-objection | 
Succeeded so far as the appellants are con- 
cerned the plaintiffs would not have any 
additional advantage because so far as the 
appellants were concerned, the plaintiffs had 
siready got a full decree and so long as the 
shares released in favour of defendants Nos. B- 


“and 10 were out of their reach it did not 


matter whether the appellants were joint‘or 
The plaintiffs are, therafore, not 
interested in the result of the original appeal 
or of the cross-objection so far only as the 
appellants are concerned and our order 


ents under.section 559 must be discharged 
with costs 5 gold mohursas defendants Nos. 5 
and ‘10 arethus out of the record and the. 


- shares: their husbands released in their 
_ favour cannot be touched it is not necessary 


to consider whether the family was'joint at 
the time of the loan. The cross-objection, 
therefore, is allowed to the extent of ‘the 
interel t -only as stated above with -costs 2 
gold. “fohure against the appellaúts. The 
Guan 18 a aab with costs. . 

Appeal ee 
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Seconp Crvin APPRAL No; 584 or 1909, 

= February 1, 1910. 
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Where there is variation in the terms of the pre- 
emptive clause in two successive tcastb-ul-arzes the 


-~ Clause records a contract and not a custom. 
Z| Gobind Ram v. Masihullah Khan, 29 A. 205; 4 
A. L. J. 187; A. W. N. (1907) 39, followed. 


Gokal Dichhit v. Maheshri Dichhit, A. W. N. (1908) 


huq shufa ” means a ourrency of the 
practice of pre-emption. 

` Kanchan Singh v. Mani Ram, 7 A. L. J. 213; 5 
Ind. Oaa. 212 Tasadduq Husain Khan v. Ali Husain 


‘Khan, A. wW. N. (1908) 121; 5 A. L. J. 470, re- 
- ferred to. 


Second appeal from the decision of the 
fee Judge of Jhansi, dated 27th of April, 
Mr. G. W.: Dillon, for the Appellants. 
_ Mr. Durga Oharan Banerji, forthe Respond- 
ents. ` 
Judgment.—this was a suit for pre- 
emption on the basis of two wazib-ul-arzes one 
of 1864 andthe other of 1884-5. The Court 
of first instance decreed the claim on the 
ground that the wojtb-ul-ars recorded the 
custom of pre-emption. The lower appellate 
Court reversed the decree of the first Court 


- coming to the conclusion that the wajib-ul- 


ars was the record of a contract of pre-emp- 
tion. The reasoning which has led the 
lower appellate Oourt “to this conclusion is 


.. that in the earlier wajtb-ul-are there are only 


two classes of pre-emptors:—Kartht rishtadar 
and 2 ftsadaran-digur pethi while in the latter 
there ‘are four: classes:—(1) Aisadaran karibi 
akjadds (2), nazdski khandan (3), hissadar thok 
and (4) Arsadar deh. That Court, on the 
authority of Gobind Ram v. Masthullah Khan 


(1), has held. that the alteration shows that 


the custom of 1864 has not continued in 
force but has been abrogated by a contract. 
The plaintiffs prefer a second appeal to this 
Court and it is contended on their behalf 
that the lower appellate Court is wrong in 


` finding that there is no custom of pre-emp- 


tion and that the modification of the wagjib-ul- 
ars of 1864 does not show that a custom was 
replaced by a contract. The learned counsel 


‘for the appellants in support of his second 


plea relies-on the case reported in the case of 
Gokal Dichhtt v. Maheshrt Dichhst (2). 1 am 


, _ of opinion that the conclusion arrived at by 
the lower appellate Court is right. 


The vari- 
ationin the wajth-ul-are of 1884-85 indicates 


< “that it records a contract and not a custom. 
‘The pre-emptive clause in that wajib-ul-ars 


grs 305: 4 A. L. J. HA W. N. (1909) 30. 
A, W. N. (1905) 268. 
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contains the expression “ Rewaj hag shtufa” 
which has been translated by this Court as a 
currency of the practice of pre-emption”’ 
(seo kanchan Singh v. Mant Ram (3) 
which follows a former ruling of this QOourt 
as reported in Tasadduq Husain Khan.v. Als 
Husain Khan (4)]. The above expression 
shows that the wajsb-ul-arg does not record a 
custom. 

The result is that the appeal fails and is 
dismissed with costs which in this Court will 
include fees on the higher scale. 


Appeal dismissed. 
H 7 A. L. J. 218 ; 5 Ind. Cas. 212, 
4) å. W, N. (1908) 121;5 A L. J: 470. 





. CALCUTTA HIGH COURT. 
‘CIVIL APPEAL FROM APPELLATE ORDER No, 340 
or 1906. 

March 27, 1909. 
Civit Rute No. 4233 op 1908. 
February 9, 1910. 
Present: —Mr. Justice Mookerjee and 
Mr. Justice Holm wood. 

RAJ GIR SAHAY—Appscrant 
versus 
 ISHWABDHARI SINGH AND OTHERS— 
RESPONDENTA. 
ISWARDHARI SINGH AND otuers— 

PETITIUNERE | 


versus — 


, RAJ GIR SAHAY—Oppositse Parry. 

Execution of decree—Decres burnt—Reconstruction 
of decree—Rule of limitation for execution not suspended 
during re-construction—Copy of decree not necessary to 
- be filed with application for execution —Contents of burnt 
decree—Proof—Kvidence Act (I of 1872), 8. 85 cl. (c)— 
Step-sn- asd of execution, application for re-construction 
o n Act (XV of 1877), Sch. II, art. 179, 
ch. (4 

- As the Oode of Civil Procedure does not require 
that a copy of -the decree should be annexed to an 
application for execution, there is no necessity for the 
decree-holder to apply for re-construction of the 
decree before applying for execntion; and the oper- 
ation of the rnle of limitation for execution ofa 
decree will not be suspended for the benefit of the 
decree-holder during the time occupied in re-construc- 
‘tion of the decree. 

Therefore, where a decree was passed in June 1907 
and burnt in November of the same year and the 
decree-holder applied in March 1902 for re-construc- 


tion of the decreo and the application was allowed ° 


‘and on Maroh 23, 1905, the decree-holder applied for 
‘execution: 

Held, that the application was barred, as it was 
not made within three years from the date of the 
decreas. 

Held, further, that asthe decres-holder could have 


applied for execution without a copy of the decree, : 
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the application to re-construot the decree was need- 
less and could not properly be regarded as an appli- 
cation to take a step-in-aid of execution. 
Kunhi Mannan v Seanagiri, 5M. 141, distinguished. 
Gopilandhu v. Domburu, tl BL 336, "Ranga v. Bala- 
ramasamt, 21 M. 400 and Rajaram v. Banaj » 23 B. 311, 
relied on. 


Appeal against the order of the Distri 
Judge, Muzafferpur, dated July 31, 1903 and 
rule for review of judgment of the High 
Court, dated February 9, 1910. 

Babu Provas Ohandra Mttier, for the Ap- 
pellant, 

Judgment. 

Mookerjee, J.—This is an appeal on behalf 
of the judgment-debtor against an order of 
the District Judge of Mozuffarpur by which . 
he allowed execution to proceed on the 
basis of a decree which was obtained by the 
respondents against the present OPERAS 
in June 1901. ; l 

On the 19th of November 1901, the re- 
cord room was destroyed by Ane: and the 
original of the decree in question was 
destroyed at the same time. In March 
1902, the respondents made an application | 
to have the decree re-constructed and on’, 
the basis of this application the decree 
appears to have been re-constructed. So 
far as we can make ont, this re-construction 
was made in the absence of the present 
appellant. On the 28rd of March 1905, the 
application out of which the present appeal 
arises was presented by the decree-holders 
for execution of the decree which they had 
obtained. 

The Munsif dismissed the application for’ 
execution. On appeal his judgment has 
been reversed by the learned District Judge. 

The first question which requires decision 
is whether or not the application is barred 
by limitation, This 
does not appear to have been argued_in - 
either of the Courts below. Under section . 
4, of the Limitation Act, however, we are 
bound to take notice of it specially as it 
appears to us that there is no answer" 
possible to the objection. The decree, as 
we have already stated, was obtained in 
June 1901 and the application for execution 
was not presented till the 23rd March 1-05. 

Under artticle 179 of the.second Schedule 
of the limitation Act, an application for exe- 
cution of decree is to be presented within 
three years from “ the date of the decree.” 
It has been laid down by this Court in the 


lad 


is a question which “< 


~ 
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case of Golam Gafar Mondal v. Goljan Bibs 


(1) that the words “‘date of the decree ” 

mean the date. which the decree ought to 
bear under section 205, Civil Procedure 
Code, that is, the date of the judgment, so 
that an application made more than three 
years from the date on which the judgment 
was pronounced would be barred by limit- 
ation. The present application, therefore, 
is manifestly barred by limitation, unless 
the application which was made by the 
decree-holders to re-constrnet the decree can 
be treated as an application in accordance 
‘with law to the proper Court to take some 
step-in-aid of execntion of: the decree within 
the meaning of cl. 4 of article 179. In our 


` opinion, that application cannot be so re- 


garded. - It was not necessary for the de- 
cree-holders to file a copy of the original 


_ decree with the application for execution. 


This was laid down in the case of Modhoo 
Dossia v. Nobin Ohunder Roy (2) and the 


same view has been subsequently adopted’ 


by Mr.” Justice O’Kinealy in the case of 
Rajkumar Banerji v. Rujlakhi Dabi (8) 


and by the learned Judges of the Bombay 


High Court in the ease of. Raja Ram v. 
Banajt Matral (4). The Code is perfectly 
clear on this point, Section 235, Civil 
Procedure Code, does not requira that a 
copy ‘of the decree is to be attached to the 
application” for- execution. Under` section 
224, no doubt, a copy of the decree -has to 
be. forwarded if the decree is sought to be 
executed-in a Court other than the one 
whioh made the decree. When, however, 
theGecree is sought to be executed in the 

ourt which made it, it is not necessary 
for the applicant ‘to supply a copy of: the 
decree. The original decree which is in 
the record-room of ‘the Court is sent for, 
and execution is allowed to proceed on this 
basis. If, the, original decree is not in 


existence, ib would be open to ‘the party’ 


applying for execution to give secondary 
evidence of .its contents under section 65 
of the Evidence Act, which provides that 
secondary evidence may be given of the 
contents of the document when the original 
has been destroyed or lost. Section 63 then 
provides that such secondary evidence may 
consist of oral accounts of the contents of 
a document giyen by some parson who has 


(D) 25 0. 109. (2) 16 W. R. 23. 
9) 12 GO; 441. (4) 23-B. 311. 
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himself seen it, If, therefore, in the pres 
sent case, the decree’ has been destroyed 
and it was not possible for the decree. 
holders either to obtain a certified copy of 
the decfee or to ‘produce the original, it 
was nevertheless. open to them to present 
an application for execution, and it would 
have been open to them to prove the con- 
tents of the decree by oral evidence of the 
description mentioned in section 68 of the 
It was wholly unnecessary 
for them to apply for re-construction of the 
decree. Under these circumstances it is 
impossible to hold that the application for 
of the 
kind contemplated by clause 4 of article 
179 of Schedule, II of the Limitation Act. 


_On these ‘grounds we. must hold that the 
application for execution is barred by limit- 


ation.. The view we take, namely, that 
the application for re-construction of the 
decree is not an application of the des- 
cription contemplated by clause 4 of article 
179 is supported to some extent by the 
decision of this Court in Raj Kumar Banerji 

v. Raj Lakhi Dabi (8). - 

The result, therefore, is that this appeal- 


"must be allowed, the order of the Court 


below discharged and the application for 
execution dismissed. Under the circum- 
stances of the case, we make no order as 


‘to the costs. 


“The respondents subsequently applied for: 
review of the above judgment on the ground 
that notice of the appeal had not been 
served on them, and that. they had; there- 
foré, been prevented from. appearing in 
support of the judgment of the lower ap- 
pellate Court. 

Babu Baldeo Narain Singh, for the Peti- 
tiovers. 

Judgment.— We have been invited 
in this Rule to review our judgment in an 
appeal in an execution case, heard eg parte 
and decreed in the absence of the petitioners. 
Our order was made on the 27th March 1907. 
On the 23rd July 1908, the petitioners filed 
the present applicationon the allegation that 
the processes of this Court had been suppress- . 
ed, that noticesof the appeal had not been’ 
served on them, and that it was not till the 
15th June 1908 that they were first apprised 
of the appeal and ofits result. On the 21st 
Décember, 1908, the present Rule was issued- 
calling upon ng ‘appellant ta show cause why 
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the appealshould not be re-heard.. At the 
_ hearing of this Rule,thera has been no ap- 
. pearance on behalf of the appellant, and no 
affidavit has been filed on his behalf to con- 


tradict the allegations of non-service of notice © 


madein the petition. The affidavit on the 
side of the petitioners is, no doubt, somewhat 
vague, but asthe question raised in the ap- 
peal was oneof some novelty, and as the 
effect of our decision wasto reverse that of 


- the District Judge, we have heard the learn- 


ed Vakil forthe petitioners at full length and 
have carefully considered the arguments ad- 
dressed by him to show that our judgment 
was erroneous. We shall, therefore, proceed to 
deal at once with the merits of the question 
raised in the original appeal. 

In June 1901, the respondents obtained a 
decree against the appellant. 
November 1901, -the record room of the 
Court was destroyed by- fire, and the original 
of the decree in question was destroyed. In 


March 1902, the respondents applied for re-: 


construction of the decree. This was done 
apparently in the absence of the appellant. 
On the 23rd Much 1905. the respondents 
applied for execution.of the decree. The 


Court of first instance dismissed the applica- 


tion. Upon appeal, the District Judge al- 
lowed execution to proceed. It was found, 


however, on the evidence that the decree as. 


re-constrncted was erroneous in two parti- 
culars, and as we understand the judgment of 
the District Judge, he directed execution of 
the re-constructed decree as varied by him. 
On behalf of the appellant in this Court, it - 
- was argued at the original hearing that the 
application for execution was barred by limit- 
ation, and this contention prevailed. On be- 
half of the petitioners, respondents in the 
appeal, this view has been impugned on the 
ground that the decree could not be executed 
till it had been re-constructed, that conse- 


quently there was no decree capable of exe-_ 


cation till within three years from the date 
of the application for execution, and that in 
any view the application for re-constraction 
ought to be treated as astep-in-aid of exe- 
cation sufficient to save the decree from the 
bar of limitation. In our opinion, these œn- 
tentions are erroneous and must be over- 
ruled. 
Under the Limitation Act of 1877, an ap- 
plication for execution of a decree must be 
presented within three years from the date of 
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the decree, that is, within three years front ` 
the date when the judgment was pronoanced. 
The question, therefore, arises whether when 
a decree has been lost an application for exe- 
cation can ba entertained, because if there is 
no bar to such an application being made 
even ata time when the decree has been 
destroyed and has not been re-constracted, 


~ there is no intelligible principle why the 


operation of the rule of limitation should be 
suspended for the benefit of the decree- 
holder. Now, as pointed out in our original 
judgment, the Code of Civil Procedure does 
not require that a copy of the decree saould . 
be annexed to the application for execution: 
[Gunga Gobind v. Makhun Lall (5) ; Rim- i 
dhun Ruthit v. Punchanun Ohuckerbutty 

(6); Khettar Mohun . Ohuttopadhya vw. Ishur 
Ohunder Surma (7) ; Dhunput Singh v. Isila 
Nund Singh (8)]. There is, therefore, 
in theory, nothing to prevent a decree- 
holder from presenting an application for exe- 
cution even though the decree has beer.: 
lost or destroyed. The principle applicable 
to cases of this description has been thus , 
explained: “A judgment is the sentence of the’ 
law pronounced by the Court. The jadgment 
necessarily precedes itseutry. The entry or 
record is notthe judgment, but merely the best’ 
evidence of the fact that the judgment exists. 
Asa judgment may exist preceding the racord-' 
evidence of its existence, so it may continue 
in full force after this evidence has been lost 
or destroyed. Hence the destruction or 
mutilation of the record by no means, divests: 
the Court nor the proper officers thersot of 
authority to issue execution.” [Freeman on’ 
Executions, Volume I, section 18]; Ohees®t ‘ 
wright v. Franks (9). No doubt, 


(10) ] where it hasbeen suggested that no exe- 
cation should issue on a lost judgment or dee- 
res till the record has been replaced in some 


“mode authorized by law. This view, however,’ 


cannot be supported on principle. It is open! 
to the decree-holder to apply for. execntion 
aud to prove by secondary evidence the con-: 
tents of the lost decree, it is uanecessary ` 
for him to have the record re-coustructed ba- 
fore he applied for execution. (A nerican 

5) 9 W. R. 382. , 

6) 10 W. R. 144. 

T) 11 W. B. 27L 

(8) 11 W. R. 28; 2 B. L. R. App. 18. 

. (9) (1838) 6 Dowling P O. 471. 5 

10)46 5. W, 402, 


there are N, 
-solitary cases (for instance Beckhan v. Medlach, 


-~ better evidence”. 
_ Volume lI, section.969; Thurston v. Slatford ` 
. (15) ;s Pera x. | Benfield (16). |. 
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and English Encyclopædia of Law, Volume XI, 
page 610). ` No doubt, as pointed out by this 
Court in ` Narsingh Narain Singh v. Harkhy 
Singh (11), a Court has an inherent power to 
- restore its record when it has been lost or 


destrvyed. [Douglass v. Yallop(12); Sanderson’ 


v. Walker (13); Mclendowv. Jones (14); Free- 
man on Judgments, Volume I, section 89; 
Black-on Judgments, Volume I, section 125 : 

American and English Husyeloposdia of Law, 
Volume XIX, page 557]. But although a 


Court has inherent. power in the case of loss’ 


or destruction of a judicial record to restore 


such record, it does not follow by any means 


that execution may not be issued before re- 

construction of the record. It is .further 
clear thatto prove the contents of the lost 
judicial record, secondary evidence may be 
given, and there is no restriction as to the 
nature of the secondary evidence admissible. 
This is clearly set forth in the following pas- 
sage from Greenleaf on Evidence, (Volume I, 
sections 84 and 509) quoted in Freeman on 
Judgments, Volume II, section 407: 
record -is lost and is "ancient. its existence 
and contents may sometimes be presumed, 
but whether it be ancient or recent,- after 
proof of the lost, its contents may be proved 
like any olber document by any secondary 
evidence, where the case does not, from its 
nature, disclose the existence of other and 
[Black on Judgments 


To the 
same ‘effect i i8 TEN provision in section 65 of 
the Indian Evidence Act, clause (e). 
must consequently hold that the application 
fur execution is birred by limitation as it 
-was not mide within three years from .the 
date of-the decree, that is, the date when 
- the jadgmant was pronounced: This view 
18 sapported to some extent by the observa- 
tion in the case of Nuzur Banoo v. Hosein Als 
Khan (17) where Bayley and Jackson, JJ., 
held. that a decree-holder is at liberty to 
prove a lost decree by secondary evidence 
and get execution. It is worthy of note, 
however, thatupon the main point decided 
in that case, namely, whether a suit could 
fleet A i i 

12) 2 Burrows 722, 

13) 1 My. and Cr. 359. j 

(14) (1845) S Alab 293; 42 Am. Deo. 640. - 

(1701)1 Salk 284 l 

16) (1789) 3 T. R. 476. 

(17) (1864) W. R. (Gap) aie ` 
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be maintained -on a lost decree, the decision 
was contrary to that of Pandit and Levinge, 
JJ., in Imamun v. Hardyal Singh (18). 

“The only other point which requirés con- 
sideration is whether the application for re- 
construction of the decree may legitimately 
be treated as an application to the proper 
Court to take a step-in-aid of execution of the 
decres. Reliance has been placed on behalf 
of therespondents upon the case of Kunhi 
v. Seshagir? (19) in which it was ruled 
that an application by a judgment-creditor 
tothe -Court which ‘passed the decree for a 
certificate that a copy of the revenue res 
gister of the land is necessary so as to 
enable himto obtain such copy from the 
Collector and thereupon to attach the land, 
is & step-in-aid of execution. The case relied 
upon, however, is clearly distinguishable be- 
cause as pointedoutin Gopilandhu v. Domburu 
(20) the principle of- that decision is that 
the step taken, in order that it may be a 
step-in-aid of execution, mustbe necessary for 
purposes of execution. This test was applied 
in the cases of Rangachariar v. Balaramasami 
Ohetty (21) and Rajaram v. Banaji Mairal(4). 
In the view we take, namely, that it was open 
to the deoree-holders to present an applica- 
tion for execution without a copy of the 
decree,. the application to re-construct the 
decree was needless, and cannot properly be 
regarded as an application to take a step-in- 
aid of exécution. If it had been obligatory 
upon the decree-holders to produce a copy 
of the decree along with the application for 
execution, the position, perhaps, might 
have been different, although as is. clear 
from the cases of Sadashiva Raghunath v. 
Ramchandra Chintaman (22) and Pachtappa 
Achart v. Poojali Seenan (23) even ‘in 
that contingency there might be room for 
divergence of judicial opinion. 

. The result, therefore, is that upon a 
re-examination of the whole question, we 
must affirm our previous decision and 


@ischarge this Rule for review of judg- 


ment. ` 


Rule discharged, 


(18) (1864) ; H R. (Gap) 301. 
(19) 5 M 

(20) 11 i 388, 

(21) 21-M. 400. 

22) 5 Bom. L. R. 304. 
(2 28 M. 837, 
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ALLAHABAD HIGH COURT. house and other relief to which itis not neces- ' 


.* Lerrers Parent APPRAL No. 43 or 1909. _ Bary here to. allude.-The Court of first instance | 


 , January 28, 1910, 
_ Present :-—Sir John Stanley, KT., Chief 
. Justice, . and Mr. Justice Danon. 
Babu NANDAN PAT TEWARI— 
PLAINTIFE— APPELLANT 
- versus 
sad ‘RADHA KESHUN KAGLWAR AND PT 


< —DEFENDANT8— RESPONDENTS. 
-U. P. Land Revenue Act (III of 1901) s. 118—Par. 
_ tion—Sste of a building of one co-sharer allotted to an- 
‘other--Otoner of the building fasling to empress his inten- 
tion to retain the building by application to the Collec- 
tor on payment of ground rent— Right to keep the house 


plas partition— Adverse pees: Usufructuary morte 


68, possession of. 
: At the partition of a village the site of. a build. 
- jng occupied by one of the co-sharers was allotted 
“to another co-sharer. : No application was made on 
behalf of the occupant of the house to the Collector 
expressing his intention to retain the building on 


peym yment of a ground rent: Held, after the partition. 
ew 


as not entitled to remain in possession of the 
building. i 
When`a partition has been effected by the Re- 


_-venue Court, the parties are bouhd by the provisions ' 
-contained in the order of partition and they cannot, 


in a aubgequent Civil Suit, go behind the partition. 

: The possession under a ‘naufructuary 
teferable to the contract of the pontice and cannot 
be regarded as adverse. - 


` Appeal against the decree of Mr. Justice 


` - Alston, dated 28th of April, 1909, in „Second 


Appeal No. 1395 of 1907. - 

Mr. Iswar Saran, for the Appellant: 

_Mr. Wallach, for the Respondents. i 

R ment.—Ths appeal must pre- 
vai 
_ the Court the suit was one for possession of 
land .and for the demolition of a thatched 
cottage situate.on that land. It appears from 
- the evidence that the plaintiff and the defen- 
- danta were co-sharers of the property i in dis- 
pute and other property prior to the year 
1891. 
plaintiff execated a usufructuary mortgage 
in favour of the defendants of the -property in 


` ` dispute and other property. That mortgage 


was redeemed on the 14th of September 1905, 


Subsequently to this, namely . about three 


years ago, & partition of the joint property of 
the plaintiff and the defendants was carried 
out and in that partition the site of the house 


in question was allotted to the plaintiff. The. 


defendants retained possession’ of the honse 
and consequently the suit out of which thig 

appeal has arisen was instituted for posses. 
gion ‘of the oe demolition of the thatched 


: r 


mortgage , is, 


So far as regards the qnestion before 


On the 19th of February 1891, the . 


granted a decree-to the plaintiff. The lower 
appellate Court reversed the decree of _ thé 
Court of first instance, holding that- the de- 


fendants had acquired a title by adverse pos--. 
An , 


session to the house and the ‘site of -it. | 
appeal was preferred, to this Oourt whioh - 
“was disinissed by the learned Judge of this 


-= - 


Court. This appeal has been preferred to us 


under the Letters Patent. ~ o 


It appears to us that iu view of the fact | 
that a partition was effected. of the joint pro- ` 


perty three years ago, the parties are bound 


by the provisions contained in the order of | 


partition. According to that order the site 


_in question was allotted to the plaintiff. Be- 
“hind this partition the parties cannot go, and , 


it is idle now.for the defendants to set up a 


claim to the house and its site by adverse | 


possersion. 


It is contended by the learned . 


counsel for, the defendants ti at his clients are 


at all events entitled. to continue in octupa- 
tion of the house on payment of a reasonable 
ground rent therefor. 
tention upon the provisions of section 118 of 
“the Land Revente Act IH of 1901. That 


` section provides that “if, in making a parti- 


tion, it is necessary to`include inthe portion 
allotted to one co-sharer the land occupied 
by 8 dwelling house or other building in the 
possession of. another co-sharer, ‘the latter 
shall be allowed to retain it with the build- 


ings thereon on condition of his paying for 
it a reasonable ground-rent to the, co-sharer: 
_ The., 


in whose portion it may be included.” 
section further provides thatthe | limits. of 


such land and the rent tobe paid for it shall.. 


be fixed by the Collector.” In this case no 


application -was made to the Oollector by ‘the 


defendants for liberty to retain the build. 
ing in question and no offer was made by him 
to pay sreasonable rent therefor. ` 
-of the house was, as we have said, allotted 
to the plaintiff and no reservation was made 
of any right of residence by the. défendant. 
In view of this it is idle to contend that.the 
defendantshave any right whatever to remain 
in possession of the site’ of the house. “We 
dre informed that the house has been derno- 
lished since the decree was passed by the 
‘Court‘of first instance. Be this as it may, 
we think that-the plaintiff is clearly. entitled 
iņ view ofthe partition ‘award to œ decree 


He relies for this con- 


“The, site’ 


1 


^A 


yi 


' VoL v] 


Lah 


_ sion but in this it is clearly Wrong. . 
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e 


for. possession of the site. The lower dppel- ~ follows a provision that it the annual: interest 


late Court considered that possession‘ by the 
defendant daring’ the period of the usufruc- 
tuary mortgage @mounted to adverse posses-’ 
‘The 
possession under the mortgage is referable to 
the contract of the parties and cannot be re- 
garded as adverse possession.’ We, therefore, 


-allow the appeal, set aside the’ decree of the’ 


learned Judge of this Court and also’ the 
decree of the lower. appellate Court and reg- 


` 


ALLAHABAD HIGH COURT. 
` Frist Oivi ArrraL No. 181 or 1908. 
February 25, 1910. i 
Present: —Sir John Stanley, Kr., Chief 
` Justice and Mr. Justice Banerji. 


- KUTUB-UD-DIN. AHMAD AND ANOTHER— 


DiyegnDANTs-——APPELLANTS 


; VET SUES 
Munshi BASHIR-UD- ) DIN—Pranrr— l 
RESPONDENT, jj 


Contract Act (IX of 1872), 8. T4 - Interest —Penalty 
~~ Qontract as to interest: -Lower rata agreed to be paid 
in case of punctual payment—Higher rale, whether 


a 
a 


ty. 
In a mortgage-deed, the mortgagor ET to ` 
pay a. higher rate of interest, but in case of punc: 


_ tual payment the mortgagee agreed to'accept a 


lower rate: Held, that if the mortgagor failed to 
avail elf of the lower rate by making punctual 
payments he was liable to pay at the higher rate. 
The” higher rate was under the circumstances nota 


ty. 
~~ Wallis v. Smith, 21 Oh. D. 248 at p. 261; 62 L. J. 


7 Oh. 145; 47 L. T. 889; 81 W. R. 214, referred to. 


baked 


First appeal from the decision of the Sub- 
ordinate Judge. of Bareilly, dated the 2nd of 
April, 1908. 

Mr. Ghulam Mujtaba, for the Appellants. 
Mr. Muhammad Ishag, for the Respondent. . 

Judgment. a 

Stanley, C. J.—The only question presséd 

before us in this appeal is concerned with 


the rate of interest chargeable to the defen-. - 


dants- appellants.. The suit was one to raise the 
‘amount dne.on foot of a mortgage of the 14th 
-of Auguet 1900 by sale, if necessary, of the ” 
mortgaged property. In the mortgage the | 
mortgagor admitted that he had’ borrowed 
. Re. 8,000 from the plaintiff with interest at 
the rate of 2 per cent. per mensem and he 
promised to make payment on demand, Then 


` 
a4 x = s 


Appeal allowed. 3 


be paid to the mortgagor, ab the end of the 
year, the rate of interest will be reduced to 
Re. 1-4'per cent. per mensem, but that if the 
mortgagor fail to pay the interest at the end 
of the year, interest at the rate of Rs. 2 per 
cent. per: mensem will be added to the prin- 
cipal and compound interest be paid at that 
rate. 

The interest, not having been punctually 
paid, the Court below gave a decree for the 


v tore that ofthe Court of first instance with higher. rate of interest. 
” costs in all Courts. 


It is contended by the learned Vakil for 
the appellants that the Court was wrong in 
awarding the higher rateof interest inasmuch 
as ib was inthe nature of a penalty. It appears 
‘to me that this contention is not well-founded. 
According to the English authorities, it is 
well settled that if-a mortgagee stipulate for 


- a higher rate of interestin default of punctual 


payment, he mustreserve the higher rate ag 


. the interest payable under the mortgage and 


provide for its reduction in case of punctual 
payment and'if he do so he will beentitled to 
remove the higher rate. But he cannot effect 
his object ‘by reserving the lower rate and 
‘then fixinga higher rate in the'case of non- 
paymentof the lower rate at the appointed 
„time, such an agreement being considered in 
equity as in the nature ofa penalty. This rule 
is nob altogether intelligible. Jessel, M. RB., 

said of it ‘I'am sorry it was so settled, because 
anything more irrational than the doctrine, 
I think, can hardly be stated. It entirely 
depended on form and not on substance 
[Wallis v. Smith (1)]” Now however this 
be, it appears to me that an agreement 
on the part of a mortgagee to accept on 
punctual payment interest at a lower rate 
than the rate agreed to be paid is free from 
“objection. It is an encouragement to punc- 
tuality i in payment which is tobe commended, 

It is a. premium for punctuality in the 
' fulfilment of a legal obligation. If amortgagor 
fail to take advantage of a term of a con- 
tract which is beneficial tò him, he has 
himself to.blame. In the document before us 
the’ provision for payment of interest i is free 
from ambiguity. This. agreement was that 
“the mortgagor should pay compound interest 
-ab the rate of 2 per cent. per mensem but 
that on punctual payment of interest 
at the- rate of Re: l-4 per cent per mensem ` 


(1)21 Oh. D. 243 at p. 261, 52,L. J. Oh, 145; 47 L. T, 
889; 31 W, R. 214, 


~ 


- undue inflaence. 
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would ‘be accepted. If undue influence or 
fraud had been proved, other considerations 
would arise, but the appellants have not 
endeavoured to support their allegation of 
I, therefore, think that 
the decision-of the Qourt below is correct 
and would dismiss the appeal. 

Banerji, J.— I was inclined to hold at the 
hem ing of the appeal that -the provision in 
the mortgage-deed as to interest was an 
attempt to circumvent the rule of law as to 
penalties but in the face of English author- 
ities,and inthe absence of any authority in 
this country to the contrary, 1 do not think 
I should be justified in so holding. - I, there- 
fore, agree in dismissing the appeal. 

By tus Court.—The order of the Court is 
that the appeal be dismissed with costs. - 

- Appeal dismissed. 





ALLAHABAD HIGH COURT. 
o Seconn Crviu Appaat No. 216 or 1909. 
February 18, 1910. ` 
Present:—Mr. Justice Piggott, 
BHOLA PANDEY——PLAINTIFP-—APPELLANT 
vErsus 
CHANDI PANDEY AND OTHERS—- 
_ Daranpants——ReSPONDENTS. 

_ Hindu Law -Reversioner — Suit to set aside alienation 
by a widow—Burden of proof—Plawntsff to prove that he 
was the nearestone at widows death— Pleadings—In- 
sufficiency of evidence—Second appeal, power to allow 
fresh evidence to be given—Sparingly used—Practice, 

A Hindu reyersioner suing to seb aside an alien- 
ation made by a widow must -prove not merely 


w 


_ that he was a possible reversioner bat that he was 


one of the persons entitled to ancceed as the nearest 
surviving reversioner at the time of the widow's 
death. If any nearer reversioner was alive at 
the death of the male owner, he must be proved to 
have died at the time of the widow’s death. 

The power of permitting the production of fresh 
evidence is one which the High Court is bound, when 
sitting in second appeal, to use very eparingly and 
only when it canbe shown that the party in whose 
favour the exercise of such power is invoked has 
been misled hy the action of the other parties to 
the case or by some mistake on the part of the Court 
below, or by some other cause independent of any 
error on his own part. on 


Second appeal from the decision of the 


' District Judge of Gorakhpur; dated the 10th 


of December, 1908. 
Mr. Kalindt Prashad, for the Appellant. > 
Mr Parmeshwor Dyal, for the Respondents, 
- Judgment.—This is a suit in which 


the. plaintiff claims a share in the estate of ` 
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‘one Ram Dial deceased. Ram Dial left a widow 


Musamnat Indrani who held possession of 
his property for a number of yeara with a 
widow's estate. There were four brothers of” 
Ram Dial allof whom predeceased him except 
the youngest whose name was Salik. Musam- 
mat Indrani in her life-time sold a share in’ 
the property to a son of the second brother and 
also got the names of the sons of the fourth 
brother recorded as in possession of another 
portion. The plaintiff is the surviving son 
of the third brother. He claims as a rever- 
sionary heir, and in the 5th paragraph of 
his plaint he distinctly stated that at the 
time of Musammat Indrani’s death the 
persons then living who were entitled to 
succeed as reversionary heirs of Ram Diab 
were as follows:— 

(a) The plaintiff himself together with his 
own brother since deceased. (b) The defendants 


-Chandi and Dukhai, the sons of the fourth | 
. brother. (e) The defendant Hannu, the son of 


the second brother, and Bhawani Bhikh, 
son of Salik. It may be mentioned at once 
that Bhawani Bhikh was dead at the time 
when the suit was instituted, and his widow 
Musammat Bhagwani was impleaded as 


- the fourth defendant. This paragraph of the 


plaint distinctly presupposes that Salik was 
dead at the time of Musammat Indrani’s death,. 


‘and I do not think it can fairly be said that 
the plaintiff was bound to state this facbany ` 


more specifically than he did. It is to be 
noticed, however, that the defendants, Chandi 
and Dokhai, in their written statement, dis- 
tinctly replied that they admitted no portion 
of the 5th paragraph of the plaint beyond.. 

the allegation that Musammut Indrani died 
in March 1896. The defendant Hannu replied 
simply; “paragraph 5 is not admitted”. It 
may be added that this defendant not only 
refrained from pleading any title in himself 
as areversionary heir of Ram Dial but in - 
paragraph 15 of his written statement dis- 
tinctly stated that Bhawani Bhikh, son of 
Balik, had been at sometime or other thé 
owner of the entire share left by Ram Dial 
at his death, and that the plaintiff himself 
had inthe course of certain previous transac- 
tions admitted this fact. For his own part . 
the defendant Hannu rested his case entirely 
on the validity of the transfer in his favour by 
Musammat Indrani. The defendants Chandi 
and Dukhai, no doubt, felt themselves to be in 
a more difficult position. They had been put ~ 
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| in possession by Musammat.Indrani in her life: 


time but it does not ap pear that there was ever 
any formal transfer in their favour. They 
accordinglyin their written ‘statement con- 
tented themselves with denying the p aintiff’s 
title and putting him to the proof of the same 
but nowhere stated onder what title they. 
themselves - professed_to be in possession. 
Another point to be noticed is that Musammat 
Bhagyani did not contest the case at all. 
the Court of first instance a large number of 
issues were fixed dealing with matters ‘not 
now before me for consideration. The second 
issue, however, was as follows:— Are the 
plaintiff and his brother Sobha ‘among the 
next reversionary heirs of Ram Dial deceased? 
‘If so, what is their share, and is Sobha dead, 
and is the plaintiff the successor of Sobhaf” 
The Court of first instance found upon this 


issue that, the suit must fail because the. 


plaintiff had adduced no, evidence to prove 


that Salik, the surviving brother of Ram Dial, - 


predeceased -Musammat Indrani, and this 
décision has: been affirmed by the learned 
District Judge in appeal. Now: it is con- 
ceded that there is no evidence on the record 
upon this point, and that no ‘facts are ap- 


parent from which any presumption can be- 
drawn that Salik, who was admittedly alive - 


when Ram Dial died,’ was not also alive when 


Musammai Indrani died in the year 1896. It- 


is also quite beyond dispute as a question of law 
that if Salik was alive on the death of Husam- 
mat/Indrani, he would succeed as the nearest 
revyersioner to the entire estate of the deceased 
am Dial and that the said estate would then 
ASS On Salik’s death to his son Bhawani 








defendant who has not contested this case. I 


have been carefully through the pleadings 


and I quite agree with the learned District 
Judge that there: is nothing in the written 
statement of. the-first three defendants that 
can-be regarded as an admission, express or 
implied,’ of Salik’s predecease. I have also 


pointed out that the plaintiff was expressly. 


put to proof’of the 5th paragraph of. his 
plaint, and thatthe written statement of the 


- defendant Hannun did raise by fairly direct 


implication the plea that Ram Dial’s estate 
(except in so far as it might have bedn 
affected by valid alienations on the part of 
Musammat Indrani) had passed throngh Salik 

to Bhawani Bhikh, The form of the issue fram- 


- 


In. 


Bhikh; and should now be in the possession’ 
of ‘his widow Musammat -Bhagwani, the one 
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ed by the Court of first instance might perhaps 
have been improved bnt there seems to me 
no getting away from the fact that the 
plaintiff was put to proof of his title and 


-that it was essential for him to prove not 


merely that he was a possible reversioner, 
but that he was one of the persons entitled to 
succeed as the nearest surviving reversioners 
‘atthe time of Musammat Indrani’s death. It 
may be added that he was also bound to prove 
this as against Musammat Bhagwani, the de- 
fendant who had not appeared in the case. 
The pleas in the memorandum of appeal to 
this Court are, therefore, as they stand, cleary 
unsustainable. 

The only’ question which I find at all 


arguable is whether, in view of the pleadings 


asa whole and the form in which the issue 


was framed by the Court of first instance, 


the plaintiff is not now entitled to an express 
finding on the particular question as to 
whether Salik did or did not predecease 
Musammat Indrani together with an oppor- 
tunity of producing fresh evidence on this 
point. I think the power of permitting the 
production of fresh evidence is one which 
this Court is bound, when sitting in second 
appeal, to use very sparingly and only when 
it can be shown that the party in whose. 
favour the exercise of such power is invoked 
has been misled by the action of the other 
parties to the case or by some mistake on the 
part ofthe Court below or by some other 
cause independent of any error on his own 
part. Under all the circumstances of this 
case as already set forth, Iam not prepared 
to grant-the plaintiff. the indulgence claimed. 
The result is that this appeal must fail and 
is hereby dismissed with costs. 

: Appeal dismissed, 





-ALLAHABAD HIGH COURT. 
Sgconp OUivIL Apprar; No. 1193 or 1908, 
January 26, 1910. 

Present:—-Mr. Justice Piggott. 
RAMJAS AHIR AND OTHERS — DREENDANTS ' 
—~ APPELLANTS 

' 3 VET BUS : 
Babu AMAN SAHAI AND otgers— 


Puatnrires—Respondevrs, 
` Limitation Act (XV of 1877), Beh. II, art 10—Pre. 
emption—Vendee in possession of a part of the property 
as usufructuary morigagee—Capable of physical pos. 


‘ session—Time to run from registration of sale-deed—~ 


eae of an order of remand— When to be 
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impeached after the passing of final decree-—Civil Proce-. 
dure Oode (Act XIV of 1882), s. 691—Wajib-ul-arz, 
construction of —Cuatom or contract. 

Where a part of the property sold is already 
mortgaged with possession to the vendee, the whole 
of the property-is not capable of physical posses- 
gion at the time of the sale, and consequently the 
period of limitation for a suit for pre-emption must be 
P from the date of the registration of the sale- 

Dalchand v. Naubat Singh, A. W. N. (1892) 77, 
followed. - 

In. second appeal. against a decree passed after 
a remand under section 562 of the Code of Civil 
Procedure, 1882, the appellant cannot be permitted 
to contest the validity of the order of remand unless 
he also challenges the validity of the final decree 
on grounds independent of those upon which the 
order of remand was based. 

Bheo Nath Singh v. Ram Din Singh, 18 A. 19, re- 
ferred to. 

Where the incidents of the-right of pre-eniption, 
as recorded im two succesgive twajib-ul-arzes, are 
uniform and the documents as they stand contain 
no words or expreasions which definitely stamp 
them as records of contract, ıt should be presumed 
that the +0aj1b-ul-arges record an established custom 
and not a contract. 

Dhari Upadhia v. Rausham' Chaudhri, A.W.N. ae) 
p. 136, referred to. 

Second appeal from the decision of tha 

Additional Subordinate Judge of Gorakhpur, 
dated the 17th September, 1908. 

Mr. Parmeshwor Dyal (with him Mr, 
Satya Chandra Mukerji), for the Appellants. 

Mr. Jangbahadur Lal, for the Respondents. 

Judgment.—This was a suit for pre- 
emption based upon village custom. It was 
resisted partly on the ground of limitation 
and partly by denial of the custom set up by 
the plaintiffs, while there was also an issue 
as to the amount of consideration. The Court 
of first instance dismissed the suit upon a 
single finding, namely, that the plaintiffs had 
failed to prove the cuatom setup by them. 
The lower appellate Court first admitted in 
evidence a certain document (a copy of an 
extract from the wajtb-ul-are of 1833), which 
it held the plaintiffs’ ought to have been 
allowed to produce inthe first Court, and 
then reversed the finding on the only issue 
‘hitherto tried, holding that’the custom relied 
on by the plaintiffs was satisfactorily proved 
by the evidence on the record. The case was 
remanded under the provisions of section 542 
(Act XIV of 1882) and against this order no 
appeal was preferred. The learned Munsif on 
taking up the case again found for the plain- 
tiffs on the issue of limitation and decreed 
their claim for pre-emption subject to the 
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payment of a certain sum. The suit then 
went up again on first appeal to the learned 
Additional Subordinate Judge. He found, he 
had only two issnes to dispose of one on the 
plea of limitation and one as to the actual 
consideration paid. He notés in his judgment 
that the plea in the memorandum of appeal 
on the point of limitation was not pressed. 
Ab a matter of fact it could not be. A part 
of the property sold was already mortgaged 
with possession to the vendee, and the whole 
WAS consequently not capable of physical 
possession at the time of the sale, so that the 
limitation period must undoubtedly be 
reckoned from the date of the registration 
of the deed of sale. The case is exactly 
covered by the ruling referred to by the 
learned Munsif. Dal Chand v. Naubat Singh 
(1). On the question of consideration the 
lower appellate Court upheld the finding of 
the Court of first instance. Now itseems to 


be settled law in this Court thatthe defendant ` 


vendee cannot, under the circumstances above 
stated, be permitted to contest the validity of 
the order of remand under section 562 of 
the Civil Procedure “Code unless he also 
challenges the validity òf the final decree on 
grounds independent of those upon which 
the order of remand was based. Vide Sheo 
Nath Singh v. Ram Din Singh (2), ás inter- 
preted in the subsequent rulings reported 
in Dhari Upadhia v. ‘Rausham Chaudhri 
(8) and Sher Singh v. Diwan Bi sda 
(4), in the memorandum actually’ pre- 
sented by the defendant vendege to this 
Conrt, there are four paragraphs, the first 
three of which simply challenge the validity. 


of the order of remand under asction 562 of ` S 


the Code of Civil Procedure while the fourth 
repeats the plea of limitation which was “not 
pressed”’ or first appeal. I should be inclined 
to hold that this case falls within the spirit. 
of the rulings above referred to but as I have 
heard the parties on the merits, I prefer to 
dispose of the appeal on other grounds.. The 
plea of imitation I have already shown to. 
be futile, The admissionof additional evidence. 
by the ‘lower appellate Court was. well 


- within the discretion of that Court, and | 
indeed would seem to have proceeded on | 
‘very satisfactory grounds. There remains, 


(i) A. W. N (1892) 77. 
18 A. 19. 

3) A. W. N. (1899) 136. 
4) A. W. N. (1800) 109. 
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therefore, only’ the, | question ee or 
_ not’ the lower ‘appellate Oourt was right at 
_the time of its remand order under section 
562 of the Civil Procedure Oode, in hulding 
that the custom of pre-emption set up by 
the plaintiff was sufficiently proved, by. the 
documentary evidence on the record, namely, 
the provisions as to pre-emption found in 
the wajtb-dl-ars of 1833 A.D. and in that of 
1860 A.D. Iam asked by the appellant to 
interpret these provisions as recording a 
contract and ‘not a custom. 1 have been 
referred to a number of rulings ‘of this 
Court, but I prefer to base my decision in 


the main ‘upon a single case, the judgment. 


of a single judge ofthis Court in the case of 
Ram Pérshad Misser v. Babu Mahadeo 
Parshad (5). It was acase like the present 
from thé Gorakhpur District, it proceeded.on 
very simildr-evidence, and it gives a very 
. clear summary of the general _ effect of 
previous rulings of this Court. It wasstrongly 
relied upon by the appellant in ‘this case,, 


who-contended that upon the principles : 


therein set forth, the wajib-ul-arz in the 


__—present case ‘must also be regarded as 


setting forth a contract and not a custom. In 
my opinion the’ evidence now before me 
differs in two important respects from that 
before. my learned colleague in the reported 
` case. It is-evident that he laid great stress 
on the fact’ that’ the pre-emption right 
recorded in the later wajtb-ul-arz before him 
differed’in its incidents from that in the 
earlier; i in the present case the right recorded 
is identical. My brother Tudball also placed 
A fsiderable reliance on the preamble of the 
Ide 


r wajtb-ul-arg in evidence. before him. L, 


es may venture to say that I feel some doubt as 
to the extent to which the preambles of such’ 
documents, as prépared at the settlement of 


1833'A.D. in the Gorakhpur District, can pro-` ` 


perly be'relied upon with reference to this 
_ particular quastion of contract or custom, as 
I believe it hag been found that they were’ 
usually prepared throughout the district in‘ 
accordance with ‘a certain prescribed form 
or model. I think it sufficient, however, to 
say that in this case the preamble of the 
wajib-ul-ars was not pub in evidence by either, 
party. I hold that the documents as they 


stand contain no words or expressions which: . 


definitely stamp them as records of contract; 


-and that the lower appellate Court was right © 


, (6) 8 Ind, Oas. 640. 
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especially i in view of the aniformity of the 
incidence of the right as recorded in 1833 


and again in 1869 A.D., in presuming the 
record to be one of established custom rather 
than of contract. 

On these grounds I dismiss this appeal 
with costs, including fees on the higher scale 


Appeal dismissed. 





ALLAHBAD HIGH COURT. 
SECOND Orvic Arrgan No. 412 op 1909, 
February 16, 1910. 

Present:—Mr. Justice Karamat Husain, 

RADHAY PARSHAD—DEFENDANT 

—A PPELLANT 
VOETIUS 
Musammat NANNU AND ANOTHER— 


PLAINTIFF AND DEFENDANT-—R ESPONDENTS. 
Pre-emption—Wayjib-ul-arz— Construction—“Rishta- 
daran karibi,” medaning of-—Wtfe’s half-sister, whether - 
rishtadar karibi—Hissadaran shikmi—QOo-sharer in the 

other half of khewat. 
The expression “rishtadaran karibe” meang near 


relations by, blood or by ma 


riage. 

Sarab Sukh v. Mujibullah, A. W. N. (1882) 167, 
Mahadeo Prasad v. Sahiba Bibi, A. W. N. (1887) 216; 
Bahal Singh v. Mubarakunnigsa, 5 A. L. J.52; A. W. N. 
(1808) 16; 30 A. 77, distinguished. 

Where a husband has inherited the property from 


his wife, his wife’s half-aiater comes within the mean- 


ing of ‘rishtadaran karibi. : 

Khuman Singh v. Hardei, 11 A. 41, referred to. 
. Where a vendee is n co-sharer in one-half and the 
vendor in another half of a khewat; the vondee is 
nota shikmt hissadar of the vendor. A co-sharer in 
the same half of the khewat is a shikms hissadar. 

Abdul Shakur v. Mendai, 23 A. 260, referred to. 

Second appeal from the decision of the 
Additional District Judge of Meerut, dated’ 
the 5th of Febraury, 1909. 

Dr. Te Bahadur Sapru, for the Appellant. 

Mr. Mohammad Ishaq, for the Respondents. 

Judgment.—The facts of the case 
are these. In khewat No. 35 of the former 
settlement and No. 25 of the recent settle- 
ment one Rasul Baksh was the’ owner of one- 
half. He was succeeded by histwo daughters, 
Musammait Nanhoo the plaintiff and Musam- 
mat Soghra, whose step-sister the plaintiff is 
described to be but it appears that they were 
half-sisters on the side of their father Rasul 


: Baksh.. Musammat Soghra died and was sac- 


ceeded by her“ husband Abdal Rahim and 
her son Abdul Kabir. Abdal Rahim sold the 
property in dispute to Pandit Radhe Prasad. 
The plaintiff instituted the suit which gave’ 


e 
t 


~ 
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rise to this appeal for pre-emption on the 
basis of the wajib-ul-arz on the ground that 
under the terms of the wajib ul-arz she had a 
preferential right. The pleas raised in defence 


-, for the purposes of this appeal were that the - 


plaintiff was ‘not a rishtadar karibi of Abdul | 
Rahim and that thedefendant like the plain- 
tif was a-shtkmst Arsendar in khewat No. 25 
and that “the plaintiff had no preferential 
right to pre-empt the. property. The Court 
of first instance dismissed the olaim on the 


ground that the plaintiff was not a near. 


relation. The learned Munsif relied on 


- Gopal Singh v. Ghulam Husain (1) for. the ` 


conclusion at which he arrived. That case 
lays down that the father of the wife of 
a, person . alleged to bë the brother of the 


. vendor or & person whose mother's sister is 
married to the son of the vendor did not come ` 


within the category of Atssadar karibi. The , 


. plaintiff appealed to the lower appellate Court - 


on the ground that she was æ rishtadar karibi. - 
The lower appellate Court came to the conclu- 


| gion that the plaintiff was a near. relation and 


that if she was not such near relation she was 
a htssadar shikmt and that, therefore, she was 
entitled to pre-empt. On these findings it 
reversed the decree. The defendant Radhe 
Prasad has preferred a second appeal to this 
Court. 


It is contended that iie plaintiff is not a- 


l rishtadar karibi and that as-she and the vendee 


1 


(3). 


are co-sharers in the same khewat, both are. 


siukmis in that kAhewat. The learned Advocate 
forthe appellant relied on Sarabsukh Lal v. 


a Munbullah (2), That case interpreted the ex- 


pression | Aissodar karibi”. The second case. 
relied on is Mahadeo Prasad v. Sahiba Bibi 
_Inthat casethe expression “Asssadar 
karibi’ - was held to have no reference to 


- consanguinity but to co-sharers in the same ` 
“ thok. 

‘Singh v. Hardat (4). 
meaning to be put upon the word karibi in’ 


The third case cited is Khuman 
In that case the 


the wajrb-ul-ara betore the | ‘ourt was consider- 
ed. The fourth case cited is Bahal Singh v. 
Mubarakunnissa (5). 
pression rishtadar karibi was not considered.’ 


> All these cases are discussed by Mr. Agarwala 


in his’ work on pre-emption, 2nd edition, p. 


ae (1894) 58. : 
B A: W. N. (1882) 167. 
T A. W. N. (1887) 216. 
1 A. 41. 
(5) BA ied. 62; AW. N. (1008),16 ; 30 A. 77. 
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In that case the ex-: 


“the right 
293. The learned’ Vakilfor the respondent - 


= 1 
” 


-seys that the expression rishtadar karibi has 


not so far been interpreted in any ruling of 


this Oourt and that the use of that expression — 


in the Urdu language i 1s not confined tn-con- 
-~ sanguinity. A person ‘who is related by 
marriage is also a: rishtadar” and the term 


karibi only refers to the degree of relation- ` 


ship and not to its nature.- ‘He farther says: 
- that on the findiugs arrived: at by ‘the Court 
below “hissadar shikms means such a Atssadar* 
as is'a co-sharer in the same sub-division, be 
that sub-division patti or a thok and that, 
therefore, the plaintiff who is.a co-sharer in 
that half of the khewat which belonged to 
Rasul Bakhsh is ashtkms”’ with the vendor 
while the vendee who is & co- sharer in ‘the 
-other half of that Ahewaé is not a “shikmi” 
with the vendor and-that under these circum- 
stances the plaintiff has a. preferential right 
to preempt. ~” ~ 

The terms of the pre-emption clause of the 
wagib-ul-arz which is the basis of theclaim may 


be rendered as follows : -— “If any owner of- 


-property intends to transfer his property he 
has first to sell it to such rishéadaran hartbi as 
are co-sharers in the zamtndari: if they decline. 
to take it then to Atssadaran shikmi and if 


they also decline then to Azssadaran mahal’, - 
It is conceded by the learned Advocate for ` 
. the appellant that a right of pre- -emption in . 


favour of a member of a superior class arises, 


if the property is sold to.a member of an. 
inferior olass but it is contended kana hissa- 








have no such eves as against the hissadar 
the same -khewat for all the co-shar 
of khewat must ba deemed to be the shikmi 


00- -sharers. The plain meaning of the word . 
“rishta (lit: thread) in the Urdu language is : 


“relation” be that relation _ by blood or by 
marriage. 


by blood or marriage and as’there is nothing : 
inthe context of the wajtb-ul-ars before me to: 
limit the use of the term “ réshtadar to a, 
‘blood relation ‘1 hold that the expressicn: 
“rishtudaran kartby’ means near relation: 
by -blood or by marriage. The object of! 
of pre-emption ` is to exclude: 
strangers and it will be a violation. to: 
the ordinary. meaning of that word to: 
regard the plaintiff a stranger to the hasband # 
of her half.sister especially when the přo--' 


l perty i in dispute belonged - to. the: “sister and, 


: 
w `- 
t i 4 X x 4 


` [1910. 


The natural meaning of the term ' 
rishtadar, therefore, is a person who i is related > } 


aoe 
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the husband inherited it from her. In 
Khuman Singh v. Hardas (4) the word 
“karibi” in the wajib-ularz before a Full 


- Bench of this Coart was held to be applicable 
to “a vendor's father’s brother’s widow hold-. 


ing a share. in- the village absolutely as the 
heir of her deceased husband”, That being 
go, the expression “rishtadaran. karibi” in 
the wajib-ul-arz before me is undoubtedly 
applicahletothe plaintiff. The- view taken 
by the lower appellate Court that the plaintiff 
isa “shikmi” and, therefore, has a Mm 
right over the vendo who is not a “shikma 
is also, in my opinion, correct. The ruling a 
Abdul Shatary. Mendai(6) is an authority for 
the proposition that the plaintiff is a “Asssadar 
shtkns”. The, fact that the vendee is a co- 
sharer in the other half of the khewat shows 
that he is not a shtkmt but one of the 
“Atssadaray mahal’. With reference to the 


rulings relied on by the learned Advocate for . 


the appellants it is sufficient to say that none 
of them deals with the interpretation of the 
expression -` rishiadaran karibi,” and that, 
therefore, they .have no application to the 
case before me. . Theresult is that the appeal 
fails and is dismissed with costs. 


fanaa 5 .Áppeal anana 





‘MADRAS HIGH COURT. 
Szconp Crviz APPRAL No. 784 oF 1905. 

Z - March 2, 1910. < 
Present -—Sir, “Arnold White, KT., Chief 
Justice and Mr. Justice Sankaran Nair. 

AN GA AND ANOTHER— DEFENDANTS — 
APPELLANTS 


APPADORAI PATTER AND oTHERS— 
_ PLAINTIFFS. AND Daevenpayts—Re- 


SPONDENTS. 

Malabar Law and Usage—Marumalatayam . Law— 
Ewistence of co-parcenary ma Malabar tarwad—Joint 
tenancy—Purchase by `a member of the tarwad — Isabil- 
ity for attachment at the instance of creditor of a 
member of the tarwad—Survivorship—Devolution oft in- 
terest, to the tavashi,-or to tarwad. 

“The principle of joint tenancy is unknown to 


Hindu Law, except in the case of co-parcenary bo- - 


tween the members of an undivided family.. 

Jogeshwar Narain Deo v. Ramhcandra Dutt, 23 o. 
670; 28 L A. 87, followed. 5 

Co-parcenary exists among the members of an un- 
divided Malabar Tarwad, . 

One P, a female member , of a Malabar tarwad 


f purchased property in the name of herself and 


, 
| - 
` 
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her minor son, O. It was attached at the Instance 
of a oreditor of O after the death of P. The Dis- 
trict Judge allowed the attachment in respect of a 


` moicsty.of the property: 


Held, (1) that if the property was acquired for 
the tarwad, ‘then on the death of P, all the 
members of the ran not O alone, took it by sur- 
vivorship. 

(2) that if the prone belonged exclusively to 
P, it lapsed on her death not to the Tavashi, te., 
her .descendants, but to the Tarwad who take it as 
her heir subject to the liability of discharging her 
debts. 

“Bayarappan Nambiar v. Kelw Kurup, 4 M. 160, 
referred to. 

(3) that if the property was purchased for the 
benefit of the Tavashi, it vested on P’s death 
in the Tavashi if the Tavashi formed a minor 
tarwad, and it was not ligble to be attached at tho in- 
stance of C’s creditor. ', 

(4) that if the tavashi did not separate itself from 
the main tarwad, the property lapsed on P’s death 
to the tarwad, subject to the_control of the Karnaran, 


` and the interest of C, a member of the tarward was 
liable to be attached and sold, provided the attach- 


ment was during his life-time. 

Kunhacha Umma v. Kutti Mammi Haji, 16 M. 201; 
Vydianada v. Nagammal, 11 M. 258 and Mahomed 
Shamsool v. Shewukram, 2 I. A, 7; 14 B. L. R. 226; 
22 W. B. 409, referred to. 

(5) that if the property was acquired for the benefit 
of P and O alone, P and O became tenanta-in-com- 
mon and O’s half share alone was liable to be attach- 
ed and, sold at the instance of his creditors. In 
such a case O did not take Ps property by sur- 
vivorship. 

‘Second appeal against the decree of the 
District. Court of North Malabar, in Appeal 
Suit No. 569 of 1904, presented against the 
decree of the Court of the District Munsif of 
Taliparamba, in - Original Suit No. 92 of 
1904. 

Judgment.—tThe plaintiff seeka to 
sell certain lands in execution of a decree 
he has obtained against the lst defendant 
as the property of his judgment-debtor ; the 
defendants contend that the Ist defendant 
has no interest therein -liable to be attached 


‘and sold. 


From Exhibit J, it appears that the pro- 
perty was originally purehased in the name 
of Nambi, the late Karnavan of the 1st defen- 
dant’s Tarwad as benamidar with the money 
paid to him by Parvathi, the mother of the 
Ist defendant. The Karnavan with the junior 
members assigned their interest to Parvathi 
and her son the Ist defendant (Exhibit I). 
Parvathi is dead——and the question for deci- 
sion is as to the interest of the Ist defendant 
in the property. 

It is-contended by the defendants that the 


property belongs to the: Tavazhi of the dee 


# 
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ceased Parvathi, as having. been purchased 
for them: ( xhibit -) and also on the ground 
that the memders of the Tavazhi have been 
in ‘adverse possession for more than- 12 
years. before the institution of the suit. 
The plaintiff's case is ‘that Parvathi and 
her sons were joint tenants and on 
Parvathi’s death the Ist defendant became 
sole owner.’ 
The Judge held that the lst defendant's 
“ interest which must be presumed to be 
` one-half is liable to be attached and sold. 
th. the parties take sobseckion to his 
nding. -` 
The Judge has san thab ee ee to 


the defendants, Parvathi’s husband made her 


“a, 2 gift of Rs. 400, the purchase money: This 
1 ‘appears to be incorrect He'also assumed 
"4 that the defendants’ contention was that the 
< “property was purchased also for the benefit of 
the other children of Parvathi whereas the 
defendants’ contention always has been that 

it has been purchased for Parvathi’s Tavazhi, 


t.¢., Parvathi’s children and their descendants - 


in the female line. This would make a 
material difference. If it was purchased for 
allthe children of Parvathi who were then 


alive, there is no reason why their names- 


also should not have been mentioned in Ex- 
hibit I, whereas if the assignment was exe- 
cuted in favour‘of the Tavazhi,then the exe- 
cution in favour of the senior female and 
senior male is acconnted for. There is no 
finding by the Judge whether the mem- 
bers of the Tavazhi have been in posses- 
sion or only the lst .defendant and his 
mother. Farther the J udge ` has not in 
‘coming to his conclusion kept in view 
the roles of law applicable to, such cases. 

We proceed to state them so far -as 
they are. necessary to the decision of this 
vase, 

In Vydinada v. Nagina (1) a Hada 
testator devised sédme properties to. his 
nephew and that nephew’s wife. They were 


held to be joint-tenants and not tenants-in- * 


common and it was also held thatthenephew 
could not sever the joint-tenancy by an alien- 
ation by him alone to a creditor. Comment- 
ing on this case their Lordships of the Privy 
Council observe in Ji ogeswar Naratn Deo v. 
Ramchandra Dutt (2): “There are two sub- 
stantial reasons why it ought not to be. fol- 
(1I) 11M 
' (2) 23 0. 870 ab p. 670; 23 I. A. 8t. 
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towel as an authority. . In the first place, if {` 
appears to their Lordships that the learned | : 
Judges of the High Court of Madras werenot + ~ 
justified in importing into the construction of 
a Hindu Will, an extremely technical rule of 
English conveyancing. The principle of joint- 
tenuncy appears to be unknown to Hindu 
Lato, ewcept in the case of co-parcenary between,’ 
the members of an undivided family. In” the ` 
second place, -the: learned Judges misap- 
prehended the law of England, because it is ro 
clearaccording to that law that a conveyance 
or an agreement to convey his or her personal 
interest by one of the joint-tenante. operates as -> 
8 Beverance,’ ka 

Thus the questions for decision whether | - 
Chandu has an. lea interest ‘and . 
whether he took by ame ivorship his , 
mother’ Parvathi's eee in thé property 
have to be decided according to the Mar- $ 
makkatayam , law, not according to the prin- ., | 
ciple of joint-tenancy as known to English , 
law. 

-Co-parcenary exists among the members of | 
an undivided Malabar Tarwad, If therefore, | 
the Tarwad- to: which Parvath® and the Ist-. 
defendant belonged had acquired the property 
under Exhibit I, then, allte other members 
of the Tarwad, dnd not the Ist defendant ` 
aTe, would have taken by survivor- 
ship* the interest of the deceased Parvathi. A 
But all the parties to this suit. are agreed ; 


‘that the property was not purchased for the | _ s 


Tarwad. TE “i 
The property. according to the defendants’ | = sa 


. wittiegsea was purchased with the Bam - of: 
“Rs. 400 given to Parvathi by her father’ and. 


the recitals in Exhibit I apparently show.’ ; 
that the amount was advanced by her alone. “>: 
If the property for that or any other reason | 
belonged exclusively to Parvathi, and ` the: 
name of the lst defendant was inserted in, 
Exhibit I to enable him to’ represent the | 
estate before public officials, then on her ‘ 
death,. the property lapses according to the’ 
decisions (it is now too late to depart from I 
those decisions) not to the Tavazhi, t.e., her, - 
descendants but to the Tarwad who take it, 
as her heir subject to the liability of discharg:' 
ing her debts [Rayarappan Nambiar v. Kelu 
Kurup (3)]. But as the debt for which the 
property is: now attached - is not alleged to’: ` 
have been contracted by her;, and the Ist 
defendant would, in that ee SHA, D0; 


(8) 4B 180 - F 
i 
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| attached. to discharga his debt and the plain- 
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cannot” be 


tiffs suib- will, in that event, have to be 
dismissed, 
lf as contended by the appellants before 


. us, the property was purchased for the benefit 


of the Tavazhi, t.6., Parvathi, her children 
and their Aasoendanted in the femnle ling, then 
it would deperd upon the constitution of the 
Tavazhi, whether the 1st defendant has any 
alienable Interest or not: If the .Tavazhi 


_ forms a distinct branch from the -main 


“e 


Tarwad with separate properties, and its own 
Karnavan as the manager of its property and 
the guardian of the minor members, then in 
a Court of law, it forms a Tarwad though 
popularly called a Tavashiand the incidents 
of Tarwad property will apply to it and the 
plaintiff's suit must fail as the lst defendant 
has no interest to be attached and sold. 

[See Brambapalli Korappan Nayar v. 

Erambapally Ohenen Nayar (4) and 
Kenath Puthen Vertis! Tavazht v. Narayanan 
(5).] But if Parvathi and her descendants, 
or her Tavazhi have not separated them- 


- selves from the main Tarwad either by tak- 


ing their share of the Tarwad property or 


by renouncing their interest therein, then 


the minor members of this Tavashi or branch 
would still continue under the guardianship 
of the Karnavan of the main Tarwad Nambi, 
execultant No. lin Exhibit | or whoever has 
succeeded him, whose liability to maintain 
them out of the Tarwad property world 
remain, unaffected though the ‘branch may 
have private property. They would continue 
to he members of the main Tarwad of 
Which the ‘executants of Exhibit I are mom- 


_ bers. The fact that Parvathi and her de- 


scendants forming'a Tavazhi have acquired 


property by purchase or gift will not by 


itself deprive Nambi, the Karnavan of the 
‘Tarwad, of his rights or discharge him of 
his obligations towards them: and they 

ill not for that reason alone constitute 
themselves into a Tarwad with its incidents 
of impartibility and uncontrolled manage- 
ment by Karnavan. Itis Tarwad property 
alone that is impartible. This property 


which «a Tavazhi or members thereof may 


acquire will be their separate property with- 
out the incident of impartibility. The mem- 


bers will be Sanaliy entitled to it, The senior | 


| 4) 6 M. H. O. R. 411. 
5) 28 M. 183 at pp. 189 and 190 (F. B.), 


~ 


INDIAN. CASES. 


673 


male orany other manager will not ob- 
viously have the right of uncontrolled 
management which a Karnavan has over 
Tarwad property. . The interest of the 
lst defendant asin the case of an ordinary 


Hindu family will, therefore, be liable to be 


sold. 

But if any member dies without his in- 
terest in the Tavashi property being alienat- 
ed during his life-time, then according to the 
Full Bench decision in Kunhucha Umma ¢. 
Kutti Mammi Haji (6), his interest lapses to 
the other members of the Tavazhi and it can- 
not be sold. This ‘decision as well as that in 
Vydinada v. Nagamnial (1) above referred to 
was based upota rule of construction laid 
ra in Mahommed -Shamsoul v. Shewukram 

As in both the Hindu as well as the Marn- 
makkatayam law the joint-tenancy appears 
to be unknown except in the case of the 
undivided members of the family, whether 
the decision ig consistent with the later 
decision of the Privy Council in Jogeswar 
Narain Deo v. Ram Ohandra Dutt (2), it isun- 
necessary now to consider as the Ist de- 
fendant and not the deceased Parvathi is 
the plaintiff's debtor; and the question 
whether the interest of a member of a 
Tavazhi can be attached and sold before 
his death was not in that case raised or 
decided. 

But if the. property was acquired as the 
plaintiff contends solely for the benefit of 
ihe deceased Parvathi and the Ist defendant, 
then the interest of the lst defendant there- 
in is clearly liable to besold. Batas the de- 
ceased Parvathi and the Ist defendant alone 
never formed a branch or could form one to 
the exclusion of Parvathi’s children, there 
can be no survivorship to the Ist defendant 
alone. They mustbe treated as tenants in 
common. The heir of Parvathi would take 
her interest. The preponderance of authority 
is in favour of the Tarwad (which includes 
the Tavazhi) being the heir, though there 
are also decisions that the Tavazhi is the 


‘heir, But in either view as the lst defend- 


ant does not take it exclusively, the plaintiff 
cannot proceed against Parvathi’s interest 
unless the rule of joint-tenancy according to 
English Law is applicable, and the case in 
Jor He ML 20 ‘Nar ayan Deov. Ram Chandra Dutt (2), 


6) 1 


ahs 
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is an authority that it ought not to be so 
applied. 

“We shall ask the J udge to submit a revised 
finding on the following i issues with reference 
to the above observations : 

1. Whetherthe property belongs ex- 

clusively to the Ist defendant ? 
- 2, Whether he has any interest liable 
~ | to be attached and sold, und ifso, 
what is that interest ? 
“ Fresh evidence may be received. Find- 
ings should be submitted in six weeks, and 
seven days will be allowed for fling ob- 
jections. 

In compliance with ‘the above order 
the District Judge submitted the follow- 
ing 

FINDING.—This appeal has been re- 
manded for a finding on the following 
issues: 

. Whether the. property belongs 
i exclusively to the lst defendant ? 
2. Whether he has any interest liable 
to be attached and sold and if 80 

_ what is that interest. 

9. Fresh evidence has been ordered to 
be admitted, but plaintiff's Vakil has been 
unable to discover the whereabouts of his 
client and. has -no instructions and the Vakil 
for defendants Nos. 4 and 5 (appellants in S. 
A. No. 754 of 1905) does not wish to addice 
any further evidence. 

_ 3. The property was purchased in a Court 

sale by the Karnavan of Ist defendant’s 
mother, Parvati, and was assigned by him 
and someof his Anandravans, including 5th 
defendant, to Parvati and her minor son. Ist 
defendant in 1883 under Exhibit I. The 
recital in lishibit I is that the property had 
“ been purchased with the money given by 
Parvati. Plaintiff's case, as disclosed by the 
_ evidence of P. W. Nos. 1—4, is that 1st defend- 
ant’s father gave Rs. 400 to each of his children 
and that the Rs. 400 given to lst defendant 
was utilized in thepurchase of plaint pro- 
perty. This isa developmentof his Case AS 
stated in the plaint, for there he contended 
that the property was purchased for the 
exclusive benefit of Parvati and Ist defend- 
ant, and did not state the source ofthe pur- 
chase money. The evidence of P. W. Nos. 1—4 


w 


has been discussed by the District Munsif ' 


and I have no hesitation in finding it to be 
false. These witnesses had nothing .to do 
with Exhibit I, and happened fortuitously 
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to witness the payment of money to Ist 
defendant. From their admissions it is 
clear that lst defendant’s father was not in 
a position to give Rs. 400 to each of his 
children. On the other hand the evidence of 
the two defence witnesses is that money was 
D..W. lis 
an attestator of Exhibit I and D. W. 2 is one 
of the executants. Their evidenceis, therefore, - 
to be preferred to that of P. W. Nos. 1—4 
and is borne out by the recital in Exhibit I. 
Therecan be no doubt that the purchase 
money was paid by Parvati out of funds sup- 
plied by her father. The reason forthe in- 
clusion of lst defendant’s name as an assignee 
is not so clear. Fifth defendant says if was 
so included under the impression thatit would 
have the effect of causing the property to be 
enjoyed by Parvati and all her descendants 
in the female. The language of Exhibit I 
does not bear ont this theory, for when it 
was execated Parvati had two daughters 
living, and there was no reason for omitting 
their names fromthe deed. They were, no 
doubt, minors, but so was Ist defendunt. 
The theory that the names of Parvati 
and Ist defendant were mentioned as 
female and senior male of 
the Tavari of Parvati and her descen- 
dants in the female line is not very probable 
as at the date of Exhibit I no such Tavari 
existed, for Parwati and her descendants 
were members of dth defendant’s Tavari, and 
could only form a separate Tavari when they 
had property of their own and, admittedly. 
they had no property before the date of Pae 
hibit I. First defendant’s name may weve 
been included in Hxhibit I so that he, 


male, might deal with the property on bohalt\ 


of his mother, and this appears probable from 
the subsequent dealings with the property. 


. We have the evidence of D. W. Nos. 1 and 2 


that after the death of Parvati, the property 


ag 


went to the possession of the Tavari of which ` 


she was a member and of which 5th defendant 
was then Karnavan. After 5th defendant, de- 


fendants Nos. 2 and 7 managedon behalf of _ 


the Tavari. This evidence is corroborated 
by Exhibits IIJ~VI, which show that 5th 
defendant was in management of the pro- 
perties from Parvathi’s death in 1885 until 
1895—96. After 5th defendant became Kar- 
navanof the main Tarwad,the management 
is said to have been in the hands of defen- 
dants Nos. 2and 7, successively. All this goes 


- 
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to show that the property belonged to Parvati . 


exclusively and on her death lapsed to the 
Tavari. Against this we have the fact that 
- patta was transferred to the name of Ist 
. defendant and _that the revenue receipts 
' (Exhibits C-H)are in his name. . This rather 
tends to show that the property was intend- 
ed to be held by Parvati and her descendants, 
_ as deposed to by D.W, 2, but considering 
the recital in Exhibit I aad the exclusive 
possession of the Tavar? since 1885, the claim 
of the descendants of Parvati appears to be 
barred. In fact neither 4th defendant nor 
the children of 8rd defendant set upany claim 
to the property as belonging to their sepa- 
rate family. First defendant naturally sets up 
no such claim. 

4. Even if the property vested exclusively 
in Parvati and Ist defendant under Ex- 


hibit I, Parvati's share would on her death 


lapse to her Tarwad (in this case Tavari) and 
would not belong to Ist defendant. In that 
view Ist defendant would be éxtitled.to,only 
one-half share. However, I have found that 
the property belonged: exrlusively to 


Parvati and lapsed on her death to her 


Tavari, which has been holding it ad- 
versely to any other claimants for more than 
12 years. 

5. ` I, therefore, find that the property. does 
not belong exclusively to Ist defendant and 
that he has no interest liable ji be attached 
and sold. 

This Second _ Appeal aa. tbe Momo. of 


objections coming on for hearing on Tuesday . 


the 30th March 1909 after the return of the’ 
above finding : upon perusing the affidavit’ 
- filed -by the Ist respondent to the effect that’ 


in consequence of the case not having been: 


-put down for judgment in the cause list of’ 
- pd March 1908, given to hisVakil, he had no 
‘information about the order calling for a 


finding and that consequently the finding ~ 


happened to be recorded and returned by the 
District Judge in his absence, the Court 
made the following 

- ORDER.—On payment by the Ist respond- 
ent to the appellants of the costs of the 
hearing in the District Conrt,.and of the 
application to this Court the case will go 


back to the District Court for fresh findings. i 
`- The findings should be submitted in six- - 


weeks from the re-opening of the District 
Court after recess, and seven days -will be 
| allowed for filing objections; 


~ 
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In compliance with this order, the District 
Judge submitted the following 
- FINDING. —Certain findings were called 
for bythe High Court on 3rd March 1908, and 
submitted by this Courton2I1st April 1908. On 
plaintiff-appellant’s affidavit to the effect that 
in . conseqaence of the case not having been 
pat-down for judgment inthe cause list of 
8rd March 1908, he had no information about 
the order calling for a finding and that con- 
sequently the finding happened to be recorded. 
and returned by the District ‘Judge in his 
absence, the case has been remanded for fresh 
findings after taking additional evidence. 
Plaintiff-appellant has again failed to ins- 
truct his Vakil to adduce fresh. evidence, and 
respondents do not wish toexamine any far- 
ther witnesses. 

2. In my ees finding [ remarked 
(para. 2) that plaintiff's Vakil has no instruc- 
tions, but I did not mean by that that the 
case was not argued by plaintiff’s Vakil, but 
merely that plaintiff had not asked him to 
adduce fresh evidence. The case was fully 
argned and I sabmitted my finding. There 
18 still no further evidence before me, nor 
any further observations by the High Court 
to guide: me to a different decision, so I 
again find both the issues in the negative for 
A wee given in my findingof 21st April 

9 

This second appeal and the PE 
of Objections coming on for final hearing after 
the return of the second finding of the lower 
appellate Court, the Oourt delivered the 
following 
J udgment.—0On the finding which we 
accept, the decree of the District Court is 
set aside, and the suit is dismissed withcosta 


throughout. 


“ The memorandam 
pect: 


of objections is dis- 


Appeal allowed, 


4 + 
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DULLABHJ!I V. THE G, I. P. RY. CO. 
. - (a.c. 12 Bom L. R, 73.) 
BOMBAY HIGH COURT. 
ORIGINAL Orv, Surrs Nos. 706 AND 751 
i OF 1908. 
Angust 28, 1909. 
Fresent:—Mr. Justice Beaman. 
In No. 706. 
DULLABHJI S. SANGHANI— PLAINTIFF 
e- VETSUs - j 
Tre G. I. P. Ry, Co—DEFENDANT. 
In No. 751. 
ANNA RAMA—PLAINTIFF 
VEOTEINE 


Tue G. I. P. Ry. O0:—DEFENDANT. 

Negligence—Oontributory negligence—Statutory duty, 
breach of—Ratlway Oompany—Duty to carry pas- 
sengers safely inside the carriages and not outside the 
carriages —~Passenger travelling.szorth his arm outside the 
carriage—Arm injured —Liabudity of Company—Door of 
moving tram open-—Kvidence of negligence of Company. 

While the plaintiffs were travelling, with their 
arms placed outside the carriage, by an up train, a 
dowh train passed by at high ‘speed. A door of one 


of the compartments of the latter train, which was - 


. open and swinging, caught the projected limbs of 
the plaintiffs and inflicted very serious injuries: 
The plaintiffs sued the Railway Company to re- 
cover damages for injuries received by them : Held, 

(1) A Railway Company contracts to carry its 
passengers safely inside the carriages provided for 
‘their use. It does not contract to carry them out- 
gide their carriages. 

(2) A passenger must travel inside and not out- 
side his compartment, -and if he does travel outside, 
he does so entirely at his own risk and the Gom- 
pany cannot be held liable for any injury which 
he suffers in consequence, that is to say, a pas- 
senger who gets injured owing to putting any part 
of hia. person outside his carriage is guilty of con- 
tribgtory negligence and has no right of action 
against the Company. 

(3) Where there is a statutory obligation, any 
preach of that which causes an accident is conclu- 
sive against the defendant apart from special proof 
of negligence. But the breach of the duty must, 
in itself, be the canse of the accident, and the rule 
does. not extend so far as to exclude the defence of 
contributory negligence. 


(4) The fact that a door on a moving train is open,. 


is evidence of negligence on the part of the Oom- 
pany ; but that evidence alone is not necessarily a 
conclusive proof of negligence. 

(5) Negligence is-the omission to do something 
which a reasonable man, guided upon those con- 
siderations which ordinarily regulate the conduct of 
human affairs, would do, or doing something which 
a pradent and reasonable man would not do. But 
negligence will not be a ground of legal liability 
unless the party whose conduot ig in question is 
already in a situation that’ brings him under the 
duty of taking care. 

Mr. Baptista, with Mr. Joshi, for the Plaintiff 
in the first suit. 


Mr. Baptista, with Mr. Kajtjt, for the Plain- 
tiff in the second suit. 
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Mr. Robertson, for the Defendant Railway 
Company. 

Judgment.—tThese are two consoli- 
dated suits by two third class passengers, on 
the defendant Company’s train, for damages. 
The plaintiffs complain of injuries received 
ard attribute them to the defendants’ negli- 
gence. The defendants deny negligence in 
fact and further plead that, if there was 
negligence on their part, there was contri- 
butory negligence on the plaintiffs’ part 
disentitling ther to recover. 


The facts, which are virtually undisputed, 
are, that the plaintiffs were travelling by the 
1-30 local up train from Matanga to Masjid 
on the 22nd March 1908. A short way before 
Masjid station, between Mazagaon and Masjid, 
the down Nagpur mail passed at high speed. 
A door of one of the compartments on that 
train was open and swinging. It csught the 
projecting limbs of the plaintiffs inflicting 
very serious injuries. The first question I am 
to decide is the question of liability. As to 
the second plaintiff, the defendant con- 
tends‘that he had opened the door and was 
standing with his arm on the outside sill. 
About the position of the first plaintiff, there 
is virtually no dispute. He was sitting with 
his back tothe engine, on a window. seat, 
with his arm resting onthe sill. The upper 
part of the arm naturally projected a little, 
and just before the accident he was turning 
to the window to spit, which may have caused 
the arm to projecta little further. But 
whether it was five or seven inches out- 
side the window appears to me to be of no 
consequence. The second plaintiff makes a 
like case for himself. And again the extént_ 


to which the limb was outside the window TR. 


seems unimportant; though it might be 
important for the defendant to show that he 
had opened the door while the train was on 
the track and not in a station, and so volun- 
tarily exposed himself to an unusual risk. 
The defendant Company denies, first, that 
it was in any way guilty of neligence. I had 
better, therefore, deal with that contention. 
If it be found in the defendant’s favour, 
there is an end of the case. The defendant 
alleges that before the Nagpur down mail 
left Victoria Terminus, the guard in charge 
of the train went down its whole length. 
closing the doors. Itis to be observed that 
while the train lay at the platform, the doors 
on the platform side were the doors which 


a 
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became the off-side doors as soon as the train 
was on the open track. Thereis a statutory 
obligation on the Company to close all doors. 
This they say they did. They go further 
and point to their own rules by which guards 
are ordered not only to close but lock all 
doors on the off-side. Kinsley, the guard in 
charge of the mail, swears that he entered the 
carriage to which the door which caused the 
injuries belongs: 
reserved for ladies. It was- unoccupied. Àc- 
cordingly, he swears that he put the shutters 
up, got out, closed and locked the door. 
He remembers having done this distinctly. 


Munro, the rear guard, Kinsley’s.subordinate, ' 


corroborates him. He swears that’ he saw 
Kinsley going down the train closing and 
locking the doors. Dr. Fenseca,a passenger 
by the train, has also been called to swear to 
this. But I cannot attach much value to his 
evidence. Ttis quite possible that he may 
have seen Kinsley closing some doors and 
yet not have seen him close this door. This 
evidence shows that all the off-side doors 
were closed and locked in three minutes or sa 
before the train started. I confess it seems 
to mea little doubtful whether that would 
prove conclusively that the doors were all 
closed and locked when the train started. 
Certainly it would not-in Englund, where 
belated passengers seek to enter trains up -to 
the last moment, and railway officials may 
open doors that have been closed to let them > 
in, and forget to close and lock them again. 
In the particular case, however, there were 
no lady passengers andthe compartment was, 
in ` fact, ‘empty. Itis still possible that after 
Kinsley closed and locked the door, assum- 


LAS that he did, some passenger got a 


member of the platform staff to open it. 
for him, and then finding 16 was a lady’s re- 


. served compartment, rashed off, and so the 


door got left open. The alternative suggestion 
that a passenger with a railway key came up, 
opened the door, and left it open seems to me 
tooimprobable. The truth appears to me to 
lie between two possibilities neither of which 
is highly improbable. The first is that Kins- 
ley is mistaken, though he had closed and 
locked this door, but had not. The other 
is that, after he had done se, some member 
of the IRAT staff opened the door and for- 
got to close it. In either case, there would 
be evidence of negligence to go.to a J ury. 


The fact that a door on a moving train is — 
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open, 18 evidence of negligence on the part of 
the Company. Gee v. Metropolitan Railway 
Company (1); Richards v. The Great Eastern 
Railway Oompany (2): Evidence only, be, it 
observed, is not necessarily a conolusive proof. 
And a very great Judge doubted whether the 
fact alone ought to be even evidence of negli- 
gence. Taking that, however, to be settled 
as matter of law, I should find on this point 
that there was negligence on the part of the 
Company in respect of the open door, on 
carriage 1846 of the Nagpur down mail. For, 
whether Kinsley forgot or omitted to -close 
and lock the door, or whether another servant 
of the Company opened it after Kinsley had 
locked it and forgot to closeit, I apprehend 
that.the Company would be equally affected 
with negligence. It is not alleged by the 
plaintiffs that there was any defect in- the 
lock or catch of the door, so that once it was 
closed and locked it could not possibly have 
opened of itself, and ik.is not the Company's 
case that any one unauthorizedly opened it 
after the train.had left Victoria Terminus. 
I do not accept the suggestion that any one 
did so unsuthorizedly by the use of a private 
railway key in the three minutes which 
intervened between Kinsley having, as he 
swears, closed and locked the door and the 
train starting. 

_That, then, must be taken to be my firat 
finding of fact upon the evidence. I do not 
wish to reflect in any way upon the honesty 


` ofeither Kinsley or Munro. Bnb it is plain 


that Kinsley was bound to swear what he did, 
and it is. quite possible that he may have 
sworn the truth, jost as it is quite possible 
that he may have been mistaken, without 
shaking my conclusion, As to Munro, I have 
no doubt that he has told the truth to the 
limit of his knowledge and belief. 

T. will now deal with the next question of 
law which has given riseto a great deal of 
argument and minute analysis of measure- 
ments. Briefly, I take the rule of law to be 
that where there is a statutory obligation, 
any breach of that which causes an accident 
is conclusive against the defendant apart 


from special proof of negligence. But the 


breach of the duty must, in itself, be the 
cause of the accident, and the rule does not 
extend so. far as to exclude the defence of con- 

(1) (1878) L. R. 8 Q. B. 161; 42 L. J. Q. B. 103; 28 


L. T. 282;-21 W. B. 584. 
(2) (1878) 28 L. T. N: B, ni, 
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tributory negligence. If I am right, the 
result will show that this part of the case is 
of little importance. The plaintiffs’ conten- 
tion is that the dimensions of carriages were 
exceeded. The defendants reply that they 
were within their circulars.of 1896 and 1905 
and that the latter read with the special 
sanction obtained in 1904, completely covers 
them. The plaintiffs meet this by alleging 
that the sanction and circulars are all to be 
read with the orders regulating the mini- 
mum width of central track. Thus when the 
Company were permitted to widen their 
carriages to ten feet, that permission was con- 
ditioned by a minimum width of twelve feet. 
- and a recommended width of fourteen feet 
between central track points. Whereas in fact 
the Company widened their carriages 
without widening their track. The result of 
this was -to narrow the distance between 
passing trains from a minimum of three feet 
five or siX inches to a minimum of about two 
feet six. inches at the outside. Assuming, 
for the sake of argument, though I am not 
prepared to hold that it is so, that the plain- 
tiffs are right, then while no doubt the 
breach of the statutory obligation coupled 
with the negligent act of the defendant in 
leaving the door open contributed to the ac- 
cident, it was not in itself the cause of the ac- 
cident, nor could it alone have cansed the 
accident. As a special legal argument, then, 
btanding alone, this appears to me to lose all 
point. It isleft to -be a factor of the whole 
negligence charged upon the defendant which 
the plaintiff must prove. And it is, therefore, 
in my opinion, quite unnecessary to go into all 
the minutis of themeasurements andthe terms 
of the circulars and sanction. The defendant 
Company admits that in the existing state of 
the track, the carriates being of their actual 
dimensions, when the door swung open it 
reached to within four and a half inches of the 
limit of the crossing carriages. (I am not parti- 
cular to the fraction of an inch because, in my 
opinion, that makes no real difference and I, 
therefore; say, roughly, four and a half 
inches.) Now the defendant’s case is that 
it is only bound to carry its passengers safely 
inside the carriages provided for their use. 
No obligation whatever lies npon it to look 
to their safety if they get ontside the 
carriages. Therefore, it being admitted that 
the plaintiffs sustained their injuries outside 
the. limits of the carriage or carriages in 
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which they were travelling, they took their 
own risk and the defendant Company is in no 
way responsible. If that proposition 18 
correct, it is plain that there is an end of the 
case. For no matter how near the open door 
of carriage 1846 came to -the surface exteriors 
of carriages on the up local, no matter what 
negligence the Company was guilty of in 
leaving that door open, no matter how much 
or how little they had exceeded the dimensions 
prescribed by statute, no injury could 
possibly have been done to the plaintiffs had 
they kept within the carriages provided for 
them. And this brings me to a consideration 
of the very difficult question of contributory 
negligence. c 
The defendant’s case is that a passenger, 

who pnts any part of his person outside the 
carriage and receives an injury to the part 
so extruded, is guilty not only of negligence 
by putting himself outside the carriage but 
of contributory negligence which disentitles 
him to recover against the Company, provided 
that, no matter what negligence the Company 
has been guilty of, that could not have 
caused the passenger any injury so long as he 
remained inside the carriage. The plaintiffs, 
on the other hand, contend that resting their 
arms on tho sills of the windows was an 
ordinary natural every-day act, which was 
not even negligence, and certainly could not 
have been contributory negligence disentitl- 
ing them to recover for injuries done to them 
in such positions, by an act of negligence on 
the part of the defendant Company. It will 
probably be seen that these contentions 
approach the central question from different . 
points; the Company appears to rest main 


upon its contractual obligations, the plaintiffs -.. 


on the general principles of the common law. 
We contracted, say the defendants, to carry 
passengers inside ‘and not outside our 
carriages, If they put themselves outside 
the carfiages they exceeded their rights 
under our contract, and were to that extent 
trespassers. We cannot be made 
answerable for any injuries which they 
courted, and actually suffered by such unau- 
thorized acts. The plaintiffs reply, we had a 
right to be carried safely, and to be protected 
against all ordinary and expected risks. A 
person is not bound to do more than look ont 
for what ordinarily happens; he is not bound 
to guard against wholly unusual and un- 
foreseen contingencies. Such a contingency 
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was the open door of a passing train. 
one can be expectéd to anticipate that a 
train will pass at speed with a door wide 


re 


_ open, reaching to within four and a half 


inches of the windows of another train. In 
placing our arms on the sills of the windows,- 
we did what millions of passengers in this 


` country do every day, on the. same track, 


with perfect safety. Our acts in themselves 
were not negligent. They were common 
every-day acts;-every one does them; and not 


|“ one in twenty millions has ever- incurred or 


. ` regulate the conduct of human affairs, would | 


we 


reasonable man would not do.” 


been supposed to incur any risk by doing 


them. Itis this possibility of putting the. 


case in different ways, looking at it from 
different points of view, involving the appli- 
cation of different oria ples, that makes the 
decision difficult. 

The general role was thus stated by Baron’ 
Alderson i in Blyth v. Birmingham Waterworks 
Oo. (3): “Negligenceis the omission to do 
something which a reasonable man, guided 
upon those. considerations which ordinarily 


do, or doing something which a prudent and 
It was not 
necessary for him to state, goes, on Pollock 
in his Work on Torts, buf we -have always 


_ to remember that negligence will not-be a 


ground of legal liability unless the party 
whose conduct is in question iè already 
in 4 situation that brings him under the. duty 
of taking care. This,-it will be observed, 
says nothing of the party’s state of -mind; 
and rightly. Jurisprudence is not psychology, 
and law disregards many psychological 
distinctions, not because lawyers are ignorant 


-of heir existence, but because for legal 
putposes 
“to disregard them. This is the 


it is impracticable or useless 


ground which the plaintiffs would take. 
They would allege, and I cannot help 
feeling with great show of reason, that the 
circumstances were not such as to impose 
upon them’ the duty of taking special care. 


- They- would say, all passengers in this country 


sitting by open windows on an open track are, 


and have always been; in the habit of resting 


their arms for comfort or convenience on the 


gills of the windows. The distance between 
the track if maintained and not invaded, by 
some object which never ought to be their; 


and the presence of which could not possibly 
(8) (1856) 11 Exch. 781 atp. 784, 25 L. J. Exch. 


212; 2 Jar. (N. 8.) 883; 41. R. 294. 


+ 


an 


No 


-phical jurists from Aristotle. 


kind of- 
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have been anticipated, makes this practice 80 


„perfectly safe, it has been so firmly establish- 


ed, that no passenger ought to be affected 
wih a false kind of contractual negligence 
merely because he followed it, and, owing 
to an utterly unforeseen piece of negligence 
on the part of the Railway Company, was 
seriously injured. Before going, as shortly 
as may be, into the case-law, I will mention 
the philosophical ground of the doctrine of 
contributory negligence derived by philoso- 
The four 

categories of causation are— 
-© (1) The essence or formal cause. That 
would, I suppose, in the present 
case, be the actual contact of the 
door with the arms of the plaintiffs. 
(2) The necessitating conditions or the 
‘material cause. These would be 
the open door, and the arms of 

- - the passengers within its‘reach. 
(3) The proximate mover, the efficient 
_ cause, 
(4) The final cause, that for the sake 
` of which the act was done. The last 
category has no bearing upon n 
question of this kind, being restrict- 
ed, as I understand, to motive and, 
therefore, to the intentional acts of 
sentient beings. 

The doctrine of contributory negligence 
resolves itself into the second and third 
categories and the determination upon all 


` the factors found existing within them of 


the question which of these factors was the 
efficient canseP A plaintiff's act may make 


“one of the necessitating conditions and so be 
negligence. But to take it further and convert- 


it into contributory negligence it must 


further be found to have been the efficient 


cnuse of the accident. 
Then the text-book writers and the Judges 
have deduced a rule of practice, which may 


-bə roughly stated thus. Where there is 


negligence on both sides, the test to be ap- 


‘plied in trying to find out which was the 


efficient cause is, who had the last chance of 
averting the accident. A consideration, 
however, of the numerous cases giving rise 
to-an enquiry into contributory negligence 
will show thatthis rule, though sometimes 
of great use, cannot be made universally 
applicable. ‘In the present instance since the 
plaintiff at any rate could, hardly in 
‘fairness, be deemed to have known that 
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the door which -injured him was open, 


how was he to avert the accident? True he 
had, in one sense, the Iast chance of doing 
80, ‘bat merely on the supposition that 
‘neither he nor the defendant knew that 
the danger existed. If the defendant knew 


- ‘that the door was open, it would be as fair 


to say that they should have stopped their 
train as that the plaintiff should have pulled 
in his arm. I apprehend that the application 


of the rule must be restricted to cases in, 
-which- both parties or one party at any 
rate is in fact aware of the danger before. 


the accident actually happens. I will now 
deal with some of the authorities. I take 
this opportunity of thanking Mr. Baptista 
for the great industry ' he has shown 
in collecting every case which has any bear- 
ing on the point, his ability in. comment- 


. ing upon them and the text-book writers and 


the zeal and thoroughness which he has 
shown in presenting his client’s cases to the 


“Court. Imay frankly add that my sym- 


pathies have been throughout and still are 
‘with the plaintiffs. I cannot help feeling 


-tbat these poor men, doing what their 


fellowa have always done with impunity, 
very naturally believe that they are entitled 


“to the protection of the law when they. find 


that, owing to an utterly unforeseen occurrence, 
they are maimed for life or seriously. injured; 
and if the law should tum out to be against 
them, I still think that the sense of most 


‘average men would be with them on the 


general merits of their grievance. On the 
other hand, I can quite understand that the 


_ Company is obliged to. lay aside all sen- 
‘timental considerations when a principle, 


go far-reaching and of such, vital importance 
to the conduct of their business is at stake. 
But for that, I do not doubt that common 
humanity would have impelled them to 


_ offer some compensation at any rate to these 


not. 


; standing the 


: poor men whose injuries, whatever-the strict 


legal rights of the parties may be, were, no 
doubt, caused by the Company’s negligent 
But a Judge has nothing to do one 
way or the other with sentiment. My duty 
isto find out, if I can what the law enjoins 


; and keep myself strictly to that. 


Now, it is a singular thing that, notwith- 
millions and millions of 
_ passengers who have travelled over railway 
,linęs i in England, and the doubtless .innu- 

merable instances of putting parts of a 
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persons outside the carriage windows, the , 
point I have to decide is absolutely, as , 


far as English -Courts go, res tintegra. 
There is not a single reported case ofthe 


kind. No passenger in England has ever 


sustained injuries in this way,, or,-if he 
has, has sued to recover damages from 


the company for them. Two of the State . 


Courts of America have -considered the 
question. The Pennsylvanian ‘Court has 
held that the company is liable, “where the 
road is so narrow as to endanger projecting 
limbs, unless the windows of the cars are 80 
barricaded with bars as to render >it impos- 
sible for the passenger to put his limbs out- 
side the window.” New Jersey Railroads 
Co. v, Kennard (4). “Stripped of the rather 
ambiguous language in which. the principle 
of liability is stated (which I quote from 
Beven), this amounts to fixing the Company 


with- liability in every case where the road, 
is BO narrow as to endanger, passengers who, `, 
may put their hmbs out of the “carriage. 
For the remainder of the qualification amounts - 
to this ‘only, that no accident could have . 


happened. Of course, if the: Company. 
make it impossible for a passenger to put 
his arm or hand ont of the window, he 
could not possibly receive any injury by 
doing that which is, ex hypothesi, impossible. 
Waiving that and going to the more-intelligi- 
ble ground of the decision, it seems to me to 
really go all the way, and impose upon the 


Company the duty of making accidents of — 


the kind impossible, or if.the Company cannot 
do that, then of imposing upon ‘them liabil- 
ity for the consequences: .If the-.tract is 
so wide that putting an arm or hand out. 
of the window could ‘not bring about\an 
accident, there could be no liability upo 


the Company, because there could .be no NG 


accident. But taking the sense of the de- 
cision, I think that it is clearly in. favour 
of the | plaintiffs. For what the Court 
fixed its mind upon was risk to the pas- 
sengers from a standing and. permanent 
peril—the narrowness of the track. If the 
Company did not or could not guard against 
A fortiori, it would be 
liable for a peril independent altogether of 
the width of the track and againat which it 
could guard. Such, for example, as allowing a 
train to start ona double track with one of, 
its doors wide open. On the other hand, 
(4) 20 ore St. 288, |7 
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the Massachusetts Oonrt -decided that 


there was no liability in such circumstances . 


upon the railway company. That Court 
has adopted the rule, that if a passenger's 
elbow extends through the window beyond 
the place where the sash would have been if 
the window had been shut, the passenger’s 
conduct would indicate such carelessness 
as would disentitle him from recovering. 
Todd v. Old Oolony - &c. Railroad Oo. (5). 
Upon this Beven comments: “The point has 
not arisen in England, where there is no 
reason to doubt that, should it, the Mas- 
sachusetts rule would ‘be adopted.” And he 
adds that since the aboye.was in type, 
Simon v. London General: Omnibus Oompany 
(6) and Hase v. London General Omnibus Oo. 
(7) have been decided in accordance with the 
above >forecast. I entertain some doubt 
whether thisis a strictly accurate applica- 
tion of. the Paling in those two recent caseg, 


In the first place, there appears to me to 


be a clear distinction between the case ‘of 


a manin 4 railway carriage travelling on an - 


open track, and that of aman onan omnibus, 
which, every one knows has to thread dense 
traffic and frequently risk close shaving. 
Referred back to the general ; fundamental 
principle of negligence, it might be doubted 
whether the same kind of duty, or, at any 
rate, 1 duty of the same degree, is imposéd 
upon persons respectively. so sitauted. What 
might be ordinary and reasonable care 
in the one case might fall far short of it in 
the other. A man on an omnibus knows 
thab'he will be. constantly at varying dis- 
tances’ from vehicles and pavement struc- 
that at any moment he , may 
-5e Broueht into almost actual contact with 
them. A man in a railway carriage does 
not know this. He expects—every one 
expects that—the track distances will, on an 


. open line, be maintained, aud that nothing 


“will come much nearer to him than the face 
of a passing train. Again, he knows that 
in all-ordinary circumstances that will be 
some distance away. from ‘him, certainly 
more than afew inches. This is a matter 
of common every-day experience on which 
passengers, who are to be judged by the 
standard of ordinary reasonable care and 
prudence, may well claim to rely. That is 
(5) 89 Mass. 207. 


(8) (1907) 28 T. L. R. 468. 
(7) en 23 T. L. R. 616. ~ 
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one reason why I think the two omnibus 
cases’ do not as fully make good Beven’s 
forecast as that eminent writer is disposed 
to think. Another reason is that in both 
these cases the Omnibus Company was 
found in fact not to have been guilty of any 
negligence at all. In onecase the passenger 
was actually within the limits of the omnibus 
and was injured bya projection’ from some 
Rtructure on the pavement. It was held 
that the driver could not have known of 
this, and, in taking the course he did, acted 
with perfect propriety. The resultant injury 
in that case had to be put down to un- 
avertable accident. In the other case the 
passenger leant over the rail of the omnibus, 
and again it was held that the course 
the driver took was perfectly proper and 
there was no negligence at all on the part of 
the defendant Company. These cases, there- 
fore, are distinguishable and the point Í am 
to determine is, in my opinion, entirely Tes 
integra, except for the American decisions. 
Trae, there is the great weight of Beven’s 
own authority. The opinion of a text-book 
writer is not binding | on any Oourt. But 
where he is of such eminence as Beven, there 
can be little doubt that the expression of his 
opinion in this book has contributed to the 
absence of all claims like the present being 
formulated in the English Courts. Farther, 
while I admit that Beven’s opinion does 
not bind me, I set a high value on it, as the 
considered opinion of a very profound and 
philosophical student of this particular 
branch of the law and an authority amongst 
text-book writers of the first eminence. The 
nearest case to this is a Scotch case—Pirte 
y. Caledonian Railway Oompany (8). There 


“a woman seized with sudden illness put her 


head out of the carriage window and was 
killed by a mail bag on an apparatus put up 
by the Company to give facilities to the Post 
Master-General for putting the ‘mails on and 
off trains. The case was much relied on by 
the defendant Company. But it appears to 
me that, standing alone, it is about as favour- 
able to the one side as to the other. The 
Jury found for the Company. Baut it was 


never thought, I believe, that the decision 


wént so far as to cover every case in which a 


‘passenger might put his head out of a train 


window and so sustain injuries, The facts 


were very special and Lord Adam’s direction 
(8) 17 Rettie 1157. : 


Ja 


` to him through doing sgo.” 
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to- the Jury shows that the verdict really 
turned upon the reasonableness or otherwise 
ofthe manner and extent to which the 
Company had complied with the Post Master- 
General's requisitions. Beven says: “The 
case must not be ‘stretched to the length of 
inferring that in all cases a passenger thrnst- 
ing his head ont of window will be disentitled 
to recover in the event of injury happening 
1 confess that I 
find some difficulty in reconciling this ox- 
pression of opinion with that which shortly 
preceded it, that a passenger putting his arm 
through the window does so at his own risk, 
and that there can be no doubt that the 
EnglishCourts, should such acase come before 


them, would follow [the rule of the Massa- 


É 


chusetts Courts and disallow the Bees 
claim. 

Adams v. Lancashire and Yorkshire Ra ilway 
Company (9) was decided on the gronnd that 


‘the injury was not the necessary consequence 


of the Company's negligence in leaving the 
door open. It was afterwards much reflected 
upon and has little bearing on the present case. 

In Gee v. The Metropolitan Ratlway Com- 
pany(1), the facts were that the plaintiff got 
up and placed his hand on the door in order 
to look out at the lights of an approaching 
station. The door flew open, the plaintiff 
fell out and was injured. The case was 
argued on a rule before the Exchequer 
Chamber and Kelly ©. B. laid it down that 
there was not only evidence of negligence on 
the part of the defendayt Company but evi- 
dence of liability (which isa differect thing) 
to go to the Jury; further, that there was no 
question of contributory negligence raised on 
the rule, so that was not to be considered. 


Martin B. thought that there was a question - 


of contributory negligence which was properly 
left to the Jury. And his observations on the 
point are instructive. He relies a good deal 
upon the railway being an under-ground rail- 
way, where there is little to leok at but walls, 
and also upon the windows being barred, 
thereby warning passengers that there was 
danger in putting their heads or hands out 
of the windows. He says: “Therefore, it 
seems to me that you cannot possibly shut ont 
from the consideration of the Jury, whether 
or not a man may not do wrong and know that 


` he is doing wrong in pitting his head or hand 


(9) - (1869) L. R. 4 O. P. 739; 38 L. J.C, P. 277; 20 
L. T. 850; 17 W. R. 884: 
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out of the window.” As I understand thé 
gist of that learned Judge’s remarks, even 


. had the passenger put his head or hand 


out of the window, that would have been 
matter proper to be left to the Juryona 
plea of contributory negligence and ought not 
to have been withheld from the Jury as 
matter of law conclusively disentitling the 
plantiff from recovering. The whole of Brett 
J.’s judgment is useful. He says “was there 
evidence that it (t.e., the Company’s negli- 
gence) was the sole cause? Now that be- 
comes somewhat complicated. If during the 
plaintiff’s case an act of his was proved, 
which was so clearly contributory to the 
accident, that it would be unreasonable for 
any reasonable man to find to the contrary, 
and if that act was so clearly a negligent act 
that it would be unreasonable in reasonable 
mento find thatit was not negligence, 80 
that any Court would, upon either of those 
points, immediately. set aside a verdict of the 
Jury, finding-the contrary of either, I am not 
prepared to say that the Jndge might not 
then rule that the plaintiff had failed to pnt 
forward evidence upon whicha Jury might 
find in his favour that the accident was sole- 
ly caused by the defendant’s negligence.” 


Now this appears to me hard to reconcile with © 


what had already fallen from Kelly, C. B. 
and Martin, B. For if merely putting a head 
or hand out of window is negligence of the 
kind indicated by Brett, J., then that fact 
being proved, would justify a Court in with- 
holding the question from the Jury and at 
once non-suiting the plaintiff. This was 
what the Scotch Court-did in another. case, 
In Toal v. N. B. Railway Company (10), the 
pursuer complained that while standing on` 
the platform of one of: the Company’s 
stations, one of their trains was set in motion, 
with a carriage door open, and that the door 
struck and injured him. The Court of 


. Session non-suited the pursuer on the ground 


that there was no relevant averment. This, 
however, was reversedin the Lords. I only 
mention this case, otherwise having no 
bearivng on my present enquiry, as an 
illustration of the length to which the Scotch 
Courts will goin deciding upon the pleadings 
whether or not there are facts to be laid 
before a Jury at all; possibly, therefore, 
useful im considering whether, when the 


(10) (1908) A. C. 852;77 L. J. P. © 119; L. 1.173; 
247, L, B. 678° 
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plaintiff admits that he was travelling with ` window, no number of such traps, no saa 
a part of his-person outside the carriage, any. of propinquity could possibly cause him an 
injury to that part would entitle him to injury. These appear to me to bethe only 
maintain an action for. damages against the cases which have anything like a direct 
Company: ' bearing on the present question. 

Richards v. The Great Eastern Rathoay | The Directors of the Dublin Ratheay Com- 
Company (2) isa case following Geev. The pany v. Judith Slattery (12), decided that there 
Metropolitan Eailway Company (1) and the was evidence to go toa Jury on a disputed 
two cases together seem to me to be direct question of fact, though several of the learned 
authority for this . proposition and this pro- Judges of appeal thought that on the facts 
position only, that-the fact of a door being’ alleged by the plaintiff himself there was not. 
open on a trair. is evidence of negligence on The plaintiff was crossing the line at a place 
the part of the Company: where this was forbidden. He was caught 

Graham v. P. N. E. Railway Company (11) and kiled by the incoming express: The 
was the case of a guard on A dominant express was bound to whistle, and the engine 
railway, who suffered injuries to his head driver swore that he had whistled twice, 
from # post on the servient’railway while ‘other servants of the- Company supported 
looking, out in the discharge of his duty.’ him. The plaintiff’s evidence was that if the 
The ground of the decision against the whistle had been sounded they must have 
defendant Company was the- Jury's finding heard it but did not. Apart from that, the 
of fact that the post was put up in a position point of interest was that where there was 
dangerous to a guard whose duty it was to evidence that notwithstanding the Company 
look ont of his van. It cannot be inferred had put up warnings and prohibitions, these 
from this that the decision , or the Jury’s were consistently disregarded, and no effort 
verdict could have béen the same had the . was made to enforce them, that too was 
guard been under no obligation to “look out, evidence to go toa Jury. In this case the 
Passéngers are. under no such obligation.: defendant Company contends that it put 
But read with some of Beven’s own obser- notices in the compartments with the words 
vations on the Scotch case of Pirie v. Cale- Do not lean out of the window” legibly 
donitan Rarlway Company (8), an impression written in English. Hvidence too has been 
may be created that a Company is bound.not given that the guards of the Company 
to construct its track in such a way as to bea ~ frequently tell passengers who are leaning 
- trap for unwary passengers. So that were out of window not to do so. 
an injury occasioned to. a passenger whose In Hanson v. Lancashire and Yorkshire Rail- 
head or arm was- out of the window by some trdy Company (13) the plaintiff was injured 
atructuré on the track, which came very close while sitting in his carriage by a projecting 
to the window, and could fairly be regarded piece of timber which was being carried on a 

a trap, it would appear that Beven would passing goods train. The timber was loaded 
qualify, or might qualify, the opinion hehas ona truck'secured by a chain only, and not 
expressed against the right of passengers, in the best way by stanchions. The question. 
who extrude any portion of their persons was whether. the plaintiff had successfully 
from the carriage, to recover for injury. proved negligence. The mere happening of 

. For this'rule must be uniform and reducible the accident was thought not to be sufficient. 
- toa definite principle -ifit isto be arule at That early doctrine was founded on a decision 
all. It could not be a rule, and yet of ‘Lord Denman in Carpue v. London- Brighton 
susceptible to modification in such cases as Railway Company (14). In some cases res ipsa 
Beven suggests. Nor would. its application „loquitur, the accident may be of such a nature 
in such circumstances, as far as I can see, be _ that negligence may be presumed from the 
hel ped by addin g that if the Company built “mere occurrence of it. But when the balance 
a line full of such traps, its canstruction as a is even, the onus is on the party who relies 
whole would be deemed to be negligent and, on the negligence of the other to turn the 
eareless. For, ex hypothesi, if the passenger (12) (1878) 3 App. Cas. poe 


t t of hi t of th (13) (1872) 20 W. B. 2 
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‘peale... That is now, I think, the accepted 
rule. And her@ while” the swinging door 
might be thought at first to be a strong 
instance of res ipsa loquitur, the Compariy’s 
defence has to be taken into account, It 
then appears that if that defenceis sound, it 
was not the oper door which was the cause of 
the accident at ‘all, -but the fact that the 
passengers were outside and not inside 
their carriages. If they had been 
inside the door might have swang as it did 
and done them no harm. Had the door 
struck the compartments and so caused 
injury to the passengers inside, then, indeed, 
1 think, that the Company would have had 
to admit that res ipsa loquitur and would 
have found it hard to plead that 
there was no négligence on their part, which 
being the cause of the accident rendered them 
liable to the persons injured. ` 
The next case cited by Mr. Baptista is 
Cooks v. Midland Great Western Railway 
Company of Ireland (15). Here the Company 
kept a turntable unlocked and, therefore, 
dangerous to the children near a public 
read. The children obtained access to 
the turntable through a well-worn gap ina 
hedge which the Company were bound by 
- Statute to keep in repair. A child playing 


on the tarntable was seriously injured and it: 


was held thdt there was evidence of 
actionable negligence on the part of the 
Railway Company. It was found that there ` 
‘was a gap inthe hedge although: the Com- 


pany were bound by Act of Parliament to. 


maintain the hedge, but it was also held 
that this meré breach of the statutory 
obligation was not the effective cause of the 
accident. 

David v. Dede Merthyr Ooal Company 
, (16) was a-case {nder the Coal Mines 
Regulation Act, andthe Court held that a 
breach of the statutory duties imposed by 
that Act rendered the ‚defendant Company 
Hable for negligence without special proof of 
: particular personal negligence. But there 
the injury was directly caused by the breach 
of the obligation. 

In Macaulay v. The Furness Railway Oom- 
pany (17), it was held that the plaintiff, a 
drover who was carried free at hisown risk, 
according to his contract with the Company 

(15) E 2 K, B. 146. 

a -(1909) 2 A. O. 229. 

(17) (1872) L. R. 8 Q. B. 57. 
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could not recover for an injury, although it 
was alleged to have been caused by the gross 
and wilful negligence of the Company.” 
principle of this decision may be extended to 
such s case as the defendant Company here 
relies on; for if it be truly a part of the 
implied agreement between passengers 
and the Oompany thatthe former are 
to becarried inside and not outside. the 
carriages, then it appears to me that 
if they insist upon putting themselves 
outside the carriages they do so at their own 
risk like the drover Macaulay, save only that 


he consented to take all risks inside or out- 


side the carriages in which he was travelling. 
This decision brings into strong relief 
the contractual basis of the respective 
rights and habilities of passengers and 
carriers, ` And it goes some way at least 
towards confirming the defendant’s contention, 
that in questions of this kind, no liability at 


The ’ 


all can be fixed onthe Company which they - 


did not contract themselves into. _ 

Orocker v. Banks(18)was the case of a girl 
employed in a soda water manufactory. She 
was injured by the explosion of a bottle: 
She had been warned to wear a mask ‘and 
snch masks were provided. Nevertheless, 
the Company defendant was held liable, 
althongh’ the plaintiff had neglected to put 
on the protecting mask. This case is cited, 
I suppose, to show that the defendant Com- 
pany here cannot evade liability on the 
‘ground that they had put up notices warning 
passengers not to lean out of: the windows, 
and had also barred the windows. a was 
said by the Master of the Rolls i in giving 
judgment that the precautions , which “he 


defendant had taken showed that he wag~ 


aware of the danger. And an argument from 
that is directed against the Company. It 
was held not to be contributory negligence 
on the part of the plaintiff that she had 


b 


refused to obey the caution and avail’ herself 


of the protection of the mask. So here, I 
suppose, it might be contended that it 
was not contributory negligence on the 
part of the plaintiffs to disregard the 
notice in the carriage and ignore what was 
implied by putting bars across the window. 
But I do not think that the analogy is very 
close, or the authority directly in point. 
Much in Orocker v. Banks(18) appears to have 


turned on the tender age of the enai 
(18) (1888) 4 T. L. R. 324.. 


‘ preceding case. 
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Further, it’ does not appear to have been 
decided on the basis of astrict and defined 
contractual relation. 

Blyth v. The Company of Dope ais of the 
Birmingham Water-works (8) was a case of 
injury caused to the plaintiff by the bursting 


. of some of the defendant’s pipes under 


pressure of extreme cold. Ido not think it 
has much bearing on this question. It was 


cited, I believe, in support of the same general’ 


argument as that which was founded on the 
The judgment of Alderson 
B., however, contains the general definition 
oe negligence which has met with the 
; len of subsequent text-book writers, 
on which the plaintiffs here rely. . 

In Jans Wakelin v. The London and S.W. 
Railway Compony(19)it was held that, assum- 
ing there Was negligence on the part of the de- 
fendant Cémpany, there was no -evidence to 
go to a jury connecting that negligence with 
the death ofthe man killed at the level- 
crossing. There are weighty observations by 
Lord Watson in giving judgment which, I 
think, I may quote with advantage: It 


appears. to me thatin all such cases the 


liability of the defendant Company must rest 
upon these facts—in the first place, that 


there was some negligent act or.omission on- 
the’ part. of the Company, or their servants, 


which materially contributed to the injury or 
death complained of, and, in the second place, 


` that there was no contributory negligence on 


the part of the injured or deceased person. 


< But it does not, in my opinion, necessarily 


follow that-the whole burden of proof is cast 


_ upon the plaintiff. That- it lies with the 


plaintiff to ‘prove the first of these -proposi- 
__-tions does not admit of dispute. Mere allega- 
tion or proof that the Company were guilty 
of negligence is altogether irrelevant; they. 
might be guilty of many negligent acts or 

omissions, which. might possibly have occa- 
sioned injury to some one, but had'no con- 
nection whatever with the injury for which 
redress is sought and, therefore, the plaintiff 
must allege and prove, not merely that they 


were negligent, but that their negligence: 


caused or materially contributed to the 


_ injury.” Now, applying those observations 


to the facts here, we may go so far as to hold 
that the plaintiff has. proved an act of 
negligence which (apart from the strict con- 


(19) (1886) 12 App. Oaa. 41; 86 L. J. Q. B. 229; 66 
L. 'T. 700; 85 W. B: 141; 61 J. P. 404, < 


INDIAN casts 


| if it only. contributed “materially” or, 


685 
tractual relations set up by the defendant) 
materially contributed to~ the injury. But 
for 
that matter at all, because of a breach on 
the plaintiff's part of his cfntractual obli- 
gation to remain inside the carriage, if 
apart from that breach there would have been 
no material contribution to fhe accident by 
the defendant because there could have been 
no-accident at all, the bearing of these re- 
marks, at any rate so far as they might be 
supposed to favour the plaintiff, appears to 
me to be entirely changed. Lord Watson 
goes on: “If the plaintiff's evidence were 
sufficient to show that the negligence of the 
defendants did materially contribute to the 
injury, and threw no light upon the question 
_of the injured party’s negligence, then I 
should be of opinion that, inthe absence of 
any counter-evidence from the defendants, it 
ought to be presumed that, in point of fact, 
thore was no such contributory negligence.” 
Those remarks were made with reference to 
the facts of that case. The man who was 
killed was found dead on the line, and no 
one knew how the accident had happened, 
Bat that is not the case here. For the Court 
is in full possession of every fact. The Court 
knows exactly how this accident happened, 
It happened ‘owing to two contributing causes: 
the door of the down mail bdihg open, and 
the arms of the plaintiffs beiñg out of the 
windows of the up local. The only question, 
therefore, here is whether the latter ciroum- 
stance is to be taken as the efficient cause of 
the accident? There is no question here of 
“the shifting of the onus of proof, which was 
the point most debated in Wakelin v. The 
London and S.W. Railway Uompany (19), for 
all the facts have baen virtually admitted 
from the commencement, excepting, of course, 
the manner in which the door came to be 
opened, and the precise extent to which thé 
plaintiff's limbs protruded. 

In-Oockle v. London and 8. E. Railway 
Company (20), thè- Judges appear to have. 
taken different views of the liability of a 
railway company, in ‘such circumstances aa 
were there disclosed. This, however, was 
the case of an alighting passenger, and 
different principles‘apply. I do not think- it 
needs any further notice. 

Now if I turn to some older cases, I find 


that Parke B. laid it down in Bridge v. The 
(20) (1870) L. R. 5 O. P; 407. 
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iaid Junction Railway Company (21), ‘ap- 
proving Butterfield v. Forrester (22), there may 


have been negligence in both parties and yet 
the plaintiff may be entitled to recover. The 


rule of law is laid down with perfect correct- ~ 


ness in the case of Butterfield v. Forrester (22), 
and that rule’ is that although there may 
have been negligence on the part of the 
plaintiff, yet unless he might by the exercise 
of ordinary care have avoided the conse- 
quences of the ‘defendant's negligence, he is 
entitled to recover; if by ordinary care he 
might have avoided them, he is the author of 
kis own wrong. That is the only way in 
which the rule as to the exercise of ordinary 
care is applicable 10 questions of this kind.” 

In Scott v. London and St. Katherine Docks 
Company (23),it was held in the Hacheguer 
Chamber by a majority ofthe Judges that 

“in an action for personal injury caused by 
the alleged negligence of the defendant, the 
plaintiff must adduce reasonable evidence of 
negligence to warrant a Judge in leaving the 
tase to the jury. But where the thing is 
shown to be under the management of the 
Hefendant or his servants and the accident is 
such as, in the ordinary course of things, does 
not happen if those who have the manage- 
ment use proper care, it affords reasonable 
evidence, in the PANA of explanation by the 
defendant, that the accident arose from want 
bf care." Arguing from that case, which was 
a dockyard “case, where an inspecter was 
injured by six bags of stuff falling on him, 
the plaintiffs might, I suppose, say that here 
the door of the down mail was in the manage- 
ment of the defendants, and that what 
happened was what doss not oridinarily 
happen, and so forth. But although I see 
that arguments of that kind may be drawn 
from many of these cases, I miss in all of 
them the one point of identity with the 
present case which I so anxiously seék. 
These. are not cases fonnded on the contrac- 
tual relation of the defendant to the plaintiff 
and the resulting obligation to do certain 
‘things and avoid doing certain things, and 
not others, which are not in the scope of the 
tisk fairly raised by the understood terms 
of the contract. 


I might indefinitely extend this examina- 


(21) (1888) 3 AL & W. 244 

: 2) 11 East 60; 10 R. R. 433, 

< (23) (1865) 8 H. & O. 596; 34 L. J. Exch. 320) 11 
Jur, (X. 8.) 204; 18 L. T. 148; 18 W. B. 410. 
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tion of the case-law. I have carried it this 
length rather to satisfy the plaintiffs and 
leave them no room to think that the 
Gourt has not given the fullest and most ~ 
careful attention to every point in their case, 
than for any practical use, to which I feel I 
shall be able to put it. For, after studying 
these and many other cases, as well as the dicta 
of the text-book writers, the point I have to 
decide: appears to meto remain precisely 
where it was—unamplifisd, unilluminated. 
We have these facts. Passengers in this 
country habitually and almost utiversally 
travel with their arms thrust ont of the” 
windows of their crowded compartments: not 
infrequently they thrust their heads out too.. 
When they are sitting by windows it is almost 
impossible for them to help resting their 
arms on the sills, and when they do this some 
part, at least, of their arms must project out- 
side the limits of the carriage. Before the 
new type of carriage was introduced, they could 
do this, in reason, with perfect safety. -For 


other projecting parts of the carriages would 


have afforded them complete protection 
against such an accident as has overtaken 
these unfortunate plaintiffs. But with the . 
new type of corridor car the conditions have 
changed. There is nothing outside the car to | 
shelter limbs against passing objects. So 
far, then, as the simple rule of, observing 
ordinary care goes, the plaintiffs may quite 
fairly claim to be within it. Indeed, as I 
have said, any number of passengers might 
do what these passengers did any number of 
times and come to no harm. 

But although they may do this at their 
own risk and usually with impunity, ought 
they to doit, and if they do it, and ‘are 
injured, can they make the Company liable 
to compensate them? The Company has 
put up notices requesting, or, I might say 
forbidding, passengers to ers out of the 
windows.” And I think that no distinc- 
tion can fairly be drawn to the Company’s 
disadvantage between “leaning out” and 
putting arms or heads out. 

Again, the Company have placed bars 
across these windows. The bars are not close 
enough to prevent passengers protruding their 
arms. But they would bea warning. Men 
of sense might suppose that the Company 
would not bar the windows were there no 
risk at all, if travellers chose to loll out of 
them. Again, whatever may be said of the 
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limits of reasonable care and prudent conduct 
while the train is running on an open track 


2 


. alone, the conditions are changed as soon as an- 


other train crosses. Ordinarily the most rash 
and curious English traveller, who, as long as 
there is no apparent risk of that kind menac- 
ing him, will lean out of window to admire the 


view, instinctively draws himself well within. 


thecompartment while another train is passing. 
True he has every reason to believe that no- 
thing on that train will reach his carriage 
window; he may rely upon the Company 
seeing to that. But, however, that may be, in- 
stinct seems to side with the strict rule of 


contract anil remind him that he ought to be © 


inside and not outside his carriage. For no 
human foresight and care-are infallible. Such 
an accident as an unfastened door is always 
a possibility—a remote possibility. Butthe 
English traveller would not take the chance. 
He would almost certainly draw back into 


-his carriage, the moment he knew that another 


train was about to pass him. Indians are 


differently constituted. They have not, perhaps . 


had the same amount of experience, and the 


conditions of travelling by train in this - 


country are different from those which obtain 


ina country like England or America. So that 
perhaps the same instinct of self-preservation ` 


has not yet been developed in the average 
Indian passenger. But is the Company to 
know and reckon with this? The point. is 
of vital importance to the defendant Company 
and to all railway companies in this country; 


` it is essential that they should have æ clear 


decision “upon it—a decision, too, upon the 
pringiple for which the defendant here con- 
tends The true issue comes to this—is the 


_ defendant Company liable for i injuries caused, 


to any part ofa passenger which is outside 
the carriage in which he is travelling? To 
decide the case upon any other ground, any 


` ground less sharply defined than that, would 


defeat the object with which alone, 1 believe 
‘and hope, the defendant Company has con- 
tested the plaintiffs’ claims. In my opinion the 
defendant is not lable. I cannot whittle away 
the principle of this decision by sny qualify- 


ing words.-It must stand or fall upon itsown ` 


principle. And that principle,’ if it be good 
law, would set all questions of this kind for 
‘ever at rest. If Courts attempt to refine upon 


it by qualifying words and phrases such as. 


that passengers -mayextrude their limbs in 
reason, or ieee of that kind, there will 
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“be no end to disputes. But if it be once held 


that a passenger has no right of action against 
a railway Company’ for injuries suffered 
to any part of his person- voluntarily placed 
at the moment theinjury was inflicted outside, 


‘thecarriage, all fature uncertainty i is dispelled 


and Ido not doubt a vast amount of litigation 
will beaverted. I cannot allow, if the principle 


is sound, that a. passenger isin any better 


case if he puts half an inch of his person 
only outside the carriage, than if he pats a 
yard of himself outside. If any distinctions of 
that kindare admissible at all, I should say 
at once that this is a case in which the 
plaintiffs were entitled to the full benefit of 


.themh. I do not believe that ‘even the second 


plaintiff was standing outside the carriage 
as the defendant contends. Iam quite pre- 


‘pared to accept his own account of the manner 


in which he came to be so seriously hurt. I 
do not attach any weight to the evidence led 
by the defendant Company to prove that he 
had opened the door and was standing with 
virtually his whole arm outside the carriage. 
Ido not think the witnesses who speak to 
this would have been.iu the least likely to 
have observed what the second plaintiff was 
doing. Besides, had he been so standing 
with the door open and facing the approach- 
ing train, I can hardly believe that he would 
not have noticed the swinging door and 
withdrawn himself into safety. The case of 
the first plaintiffis plain. I have no doubt 
that he has spoken the truth. T am quite 
prepared to accept his story andhis brother's 


measurements. I will take -t to be the fact 
that his arm was nob more than five inches 
or 80 at most outside the window. According 


tothe principle upon which I am deciding, 
that makes no difference at all. His arm 


_ ought not to have been outside at all, not the 


fraction of an inch. Now, accepting the 
principle as the basis of this role of law, 
that a passenger must travel inside and 
not outside his compartment and, there- 
fore, that if he does travel outside, he does 
so entirely at his own risk and the Com- 
pany cannot be held liable for any injury 
which he suffers in consequence, it comes to 
this, that a passenger who gets injured owing 
to’ putting any part of his person outside his 
carriage is guilty of contributory negligence. 
And it would follow that where the plaintiff 
admitted that he had incurred the injury in 
this way, no matter what negligence there 


x 
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might be on the part. of the Company, he. 


would have no case to lay before a Jury. The 
Judge would be bound to enter a verdict for 
the defendant on the pleadings. And that I 
take to be the true law, notwithstanding 
the apparently conflicting dicta of many of 
our most eminent Judges, to which I have al- 
ready referred. Supposing Iam wrong here, 
‘and thafthis is a case which in England ought 
to be left toa Jury, then the further question 
would arise, whether the accident was caused 
by the negligence of the plaintiff in putting 
himeelf 1 in & position of risk, or to the negli- 
gence of the defendant. In this particular 
case were that question to be tried by meas 
it would be tried by an ordinary Juary, I 


should hesitate ong before I decided that 


the plaintiffs were not entitled to compensa- 
tion. I am pretty sure thatany average Bng- 
lish Jury would find that they were. And if I 
were not bound by any rule of law such as 
I have enunciated, which restricts the Com- 
pany’s liability foraccidents, tosuch as happen 
to passengers inside theircompartments, were 
I merely to treat the case on eeneril prin- 
ciples of ordinary prudence and average con- 
duct. I think that I should find that the 
accident was caused by the negligence of the 
Company, and notby the negligence of the 
plaintiffs. I do not feel at liberty to ‘give 
effectto that etbong leaning of my own mind. 
I cannot resist theconvictionthat the principle 
upon which the defence to this claim is based, 
is the true principle. And while on the one 
hand it may appear to work great hardship 


on these unfortunate men, on the other any 


derogation from it Gif it really be the law. 
asl believe thatit is) woald expose all 
railway companies to unfair risk, harassment, 
and expense. There are two boft mental alee 
even to this- particalar CA, though rail- 
way companies are little in the habit of 
expecting, still less of receiving, sentimental 
indulgence. 

I must, therefore, hold, looking’ to the 


peculiar obligations under which a, railway 
company lies—essentially, as I understand, 


contractual obligations—that their liability 


in these two suits is discharged by the admit- 
ted facts that the injuries complained of 
could not have been suffered had the plaintiffs 
remained inside the carriages in which they 
were travelling. It, therefore, becomes unne- 
gessary to go into the question of damages, 
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Looking to all the circumstances of, the case, 
bearing in mind that itis a new point upon 
which the plaintiffs might very reasonably 
have expected, in this country, at any rate, 
to succeed, looking too to the injuries they 
have suffered, I think that it will be fair 
while dismissing their suits against the 
defendant Company to leave all parties -to 
bear their own costs. 
. Attorney for the Plaintiffs: 8S. B. Mehta. 
Attorney for the Defendants : Little & Co, 
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(8. 0 12 Bom. L. R. 102.) 
_ . BOMBAY HIGH COURT. 
. Pauper Petition No. 17 or 1999. 
December 3, 1909. 
Present: —Mr. Justice Macleod.’ 
FATMA BAI— PETITIONER 
Versus 
D. R. UMRIGAR—DEFENDANT., 

Civil Procedure Code (Act V of 1903), O. XXXIII, be 

1—Eaplanation—Oonstruction —The words “ sich swit” 
and `“ the suit” in Eaplanation—Application for leave 
to sua asa pauper—-Deposit of a sum by defendant 
mio Court to the credit of pamtih, effect of. 

In construing an explanation to a section or rule 
it is necessary to.refer to the section or rule it- 
self. The“ 
r. 1 of O. XXXII, is the suit instituted under the 
rule. The words “such mit” in the first part of 
the explanation refer to the suit which may be 
instituted by a pauper as soon as his application 
to sue as a pauper has been accepted. 

A mortgagor presented an application for leave 
to sue ‘as a pauper to set aside an anotion gale 
of the mortgaged property alleging that the mort- 
gagce had not advertised the sale property and 
had acted in collusion with the auction-purchager. 
The mortgagee paid into Court Bs. 101 which he 
admitted was a surplus duo to the mortgagor after 
tho amount duo on the mortgage had been Batis- 
fied, and then contended that tho applicant being. 
entitled to tho said snm was not a pauper: 

Held, that the mortgagee’s contention was un- 
tenable. 

Mr. Baptista, for the Petitioner. 

Mr. Robertson, for the Respondent. 

Judgment.—The applicant presented 
this application to the Prothonotary under 
O. XXXIII of the Civil Procedure Code for 
leave to sue aga pauper. Under r. 2 her 
application was bound to contain all the par- 
ticulars required in regard to plaints in suits, 
and was, therefore, bound to show a cause of 
action. Under r.5, the Court shall reject an 
application for permission to sue asa pauper 
inier alra when the applicant is not a pauper 
or when his allegations do not show a cause 


of action. 





A 


suit’ referred to in the explanation to | 


~ 


EN 
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The proposed suit was to set aside a sale to 
the second respondent effected by the first 
respondent as mortgagee. The applicant as 
the. mortgagor alleged that the mortgagee ` 
had not properly advertised the sale and had 
acted in collusion with the purchaser. The 
first respondent admitted that there was a 
surplus due to the applicant after the amount 


doe on the mortgage had ‘been satisfied- and - 


paid into Court Rs. 101. He then contended 
(1) that the application disclosed no cause of 
action; and (2) that the applicant being 
entitled to the sam of Rs. 101 paid into the 
Court, was not a pauper. 

The Prothonotary rejected the application 
on the ground that the applicant was entitled 
to Rs. 101, following the decision in Dwarka- 
nath Nurayan v. Madhavrao Vishvanath (1). 

The applicant then applied under rule 82 
of the High Court Rales for the matter to be 
adjourned to the Judgein Ohambers and it 
came on for. argument before me. 

With all due respect to the learned Judge 
who decided the ‘case of Dwarkanath v: 
Madhavrao (1), Iam of opinion that his 
decision should not be followed ; otherwise, 
whenever an application for permission to 
sue as pauper is made, the respondent can 
always get the application rejected by paying 
into Court Ra. 100 out of the amount claimed. 

In constraing an explanation to asection 
orrule it is necessary to refer to the section 
or rule itself, No doubt, in r. 5 (e) reference 
is made to the’ proposed ’ snit, whereas, in 
the explanation to r, 1 the “word ‘ proposed $ 
has not boen inserted. Itis also clear that 
at the time an application is presented there 
is no suit in existence. But the only snit 
that can be referred to in the explanation to ' 
_-Y, lis the suit which may be instituted undi r 
the rale, and to pub any other interpretation 
on the term ‘the anit’ would make it mean- 


-ingless. The words such anit’ in the first.. 


part of the explanation clearly refer to the 
suit which may be instituted by a pauper as 
soon as his application to sueasa pauper haa 
been accepted. As a matter of drafting, it 
was not, necessary to ure the word ‘such’ 
asecond time. There was, therefore, no 
necessity to use the word ‘proposed’ i in the 
explanation, though itwas necessary in r. 5 
(e). However, on the first ground which 


was not decided by the Prothonotary, I think 


the application must be rejected as the alle- 
0) 10 B. 207. i 
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gations contained therein do not show a cause 
of action. But the rejection will be without 
prejudice to the applicant’ s right to make 
another application which does show a cause 
of action. She must, however, asa condition 
precedent, pay the respondents’ costs of 
opposing this application. 

Attorneys for the Petitioners: Jehangir, 


' Mehta and Shomgi. 


Attorneys for the Respondent: Mulla and 


Mulla. 


`N 





(6. c. 14 0. W. N. 310; 7 AL L. T. 63; TA. L. J, 165; 
11 Å. L. J. 281.) 
PRIVY COUNCIL, 

APPEAL FROM THE ALLAHABAD Hren Cocrt, 
December 46, 1909. 
Present:—Lord Macneghten, Lord Collins 
and Sir Arthur Wilson. 

Sardar GANPAT RAO, MowarKar— 
DEFENDANT-— APPELLANT 
tergus 


Sardar ANAND RAO. BAJI SAHIB, 


MOHARKAR-—PLAINTIFE-—RESPONDENT. 
Pensions Act (XXIII of 1871), s. 6—-Sanad— Grant 
sotl—Construction—Civil Procedure 
Code (Act XIF of 1882), s. 373— Withdrawal of portion 
of claim—TIaberty to oe fresh suit-—Costs—Discre- 
tion of Court. F 

Where a sanad by which the British Government 
confirmed certain village to certain person, was not 
a grant of land Revenue but of the soil of the 
village itself: Held, that the Pensions Act did not 
apply, and the property was partible 

Where the High Court allowed the plaintiff to 
abandon his suit as regards a portion of the claim 
with liberty to institute a fresh suit in regard to 
it, and the only exception as to this was that the 
torms as to costs were too easy upon the plaintiff: 
Held, that the matter was clearly in the discretion 
of the High Court in view of the circumstances 
of the case and thatthe Privy Counoil should not 
interfere. ; 


Appeal from the decree of the High 
Court at Allahabad, dated. July 10, 1905, 
modifying that of the Sub-Judge of Jhansi, 
dated June 30, 1902. 

Mr. L.-DeGruyther, K. O. and Mr. P. Dutt, 
for the Appellant. 

“Mr. G. E. A. Ross, for the Respondent. 

= Judgment. 
Lorn Couiuins.—The question in this case is 


‘an to the reapective rights-of certain members 
_of the family of one Jagdeo Ran, who was Com- 


mander-in-Chief of the Maharaja Scindin, 
of Gwalior, ai the time of the Indian Mutiny, 
in respect of certain villages and lands situate 
partin Bombay and part in the N. W. Proe 
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vinces, an interestin which was conferred upon 
him by the British Government in perpetuity 
as a reward for his services subject to the 


-~ conditions of loyalty and the payment of an. 


annual sum. The appellant, Sardar Ganpat 
Rao, is theeldest son of Sultanji Rao, deceased, 
who was the eldest son of Jagdeo Rao, the 
respondent, Anard Rao, is the third surviving 
gon of Jagdeo Rao. His second son, Tantya, 
was adopted into another family before the death 
of Jagdeo Rao. This litigation began through 
“a claim put forward by -Anand Rao for a 
partition of allthe family property. Ultimately, 
the present suit, which was brought by Anand 
Rao, as plaintiff, against his nephew, Sardar 
Ganpat Rao, for partition, came before the 
Subordinate Judge of Jhansi. Numerous 
issues were stated and dispored of by the 
‘learned Judge, but that which was most dis- 
cussed in respect of each portion of property 
embraced. in the claim was that which raised 
the question whether the want of a certificate 
under section 6 of the Pensions Act, XXIII of 
1871, was a bar to the action in respect of 
each of the portions of land-in which rights 
were claimed. The learned Judge made a list 
of each of the parcels and dealt with them 
_ separately. Heheld that the want of-the 
certificate was a bar as to all but a few of the 


parcels, viz., (a)three Jhansi villages, as to’ 


which he held that acertain order made by 
the Collector of Jhansi of 26th October, 1899, 
was equivalent to a certificate under section 6, 
and (b) certain portions of land in the village 


of Mahar, as to which he held that the pro-- 


perty in the soil itself, not the mere right to a 
revenue therefrom, was the subject-matter of 
the claim, and, therefore, did not fall within 
section 6 of the-Act; butas to all the rest of the 
parcels, including thevillage of Warur Buzurg 
and the lands therein, he held that section 6 
applied and dismissed ‘the claim. 


~The defendant thereupon appealed to the 
High Court and the plaintiff filed an objection 
undersection 561 of the Code of Civil Procedure, 
claiming in effect that he was entitled to have 
his whole claim decreed. But by the time 
the appeal came to be heard-the field of con- 
troversy wasconsiderably narrowed. The Court 
atthe outset of their judgment say: “Only 
two mattera have been pressed before us in 
Appeal by the learned Counsel for the appel- 
lant. They are in respect of the three vil- 
lages in the Jhansi District, and @ portion of 
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the 440 acres of land in the Poona District, in 
respect of which the claim for partition . was 
allowed.” They then’go on: As regards the 
three villages in the Jhansi District, the 
objection which was raised in the grounds’ of 
ap peal i is that the property was subject to the 
provisions of the Pensions Act, XXIII of -1871, 
and that no certificate was obtained under sec. 
tion 6 of that Act “before the institution of this 
suit, and so the Court had no jurisdiction-to try 
thecase. That defect, if any, has been cured., 
This Court allowed the hearing of the appeal 
to be adjourned in order to enablethe Respond- 
ent to procure a certificate and so avoid the. 
necessity of disposing of the technical question 
raised in regard toit. The result is that the 
appeal i in respect of the three Jhansi villages 
fails.” 
They then deal with that part of the 440 
- acres in respect of which partition was allowed, 
and agree with the Subordinate Judge's deci- 
sion, which is one of fact, thereon. Therefore, 
on this point also, the appeal failed. 
They then deal with the respondent’s ob- ` 
jections. First, that the village of Mahur--. 
should not have » been excluded from the 


decree in favour of the plaintiff, as it was not |. 


covered by section 6 of the Pensions Act. On 
this point they allow the-plaintiff to abandon: 

his suit as regards that village, with liberty, 

if so advised, to institute afresh suit in regard 

to it. The only exception as to'this was that 
the terms an to costs were too easy’ upon- the 

plaintiff. But the matter was clearly in’ the 

‚discretion of the Court in view of the circnm- 

stances to which they refer. 

The next relates to the village of Warur 
Buzurg.as to which the learned Subordinate 
Judge had held that though itcame within gec- ` 
tion 6 of the Pensions Act, the want of a certis- 
ficate was sufficiently met by the order abovè 
referred to. The High Court without express-’ 
ing any opinion on that point, held that the. 
sanad by which tho British Government, on 
lst December 1866, confirmed the land to 
Jagdeo Rao was not a grant of land Revenue 
but of the soil of the village itself, and conse- .. 
quently that the Pensions Act did not apply. 


Their Lordships are not disposed to differ 
from the two Judges of the High Court on a 
question of construction, particularly as it 
seems to them that the Jearned Subordinate . 
Jadge, for the reasons he gave, was fully justi- 
fied in-treating the. order as dispensing with 
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the certificate. The learned J udges go on to 
point ont that Counsel for the respondent had- 


abandoned his point as to the property in 
Mahur contained in the five deeds of sale. 


They also treated’ the. houses in Mahur and the | 


Poona District as covered by the reasons given 


in regard to the remainder of the 449 acres 


incladed in the decree and partitioned, 

Their Lordships see no reason to differ from 
these conclusions. The result is that in their 
Lordships’ opinion the‘appeal fails and should 
be dismissed with coats, and they will humbly 
advise His Majesty accordingly. 


Solicitors : Messrs, T. L. Wilson §& Co., for 


the Appellant. 
Svlicitora : Messrs, Pyke, Parrott & Co., for 
the Respondent, 
Appeal dismissed. 
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(8. c. 14 C. W. N. 322.) Bo o 
CALUUTTA HIGH COURT. 
Seoonp Crvin Appeau No. 436 or 1906. 
March 24, 1909. 


Present: —-Mr. Justice Chitty and Mr. Justice 


Vincent. 
TAN GOR MAJHI AND OTHERS — PLAINTIFFS 
— APPELLANTS 


VET SLs: 
JALADHAR DEARI AND orasrs— 


Derexpants—Respon Dents, 

Minor, decree against—-Minof not properly represent. 
` ed — Compromise not duly sanctioned—Decree liable to 
` bo avoided by minor—Good until eet aside—Third party 
not entitled to question —Civil Procedure Code (Act XIV 
of 1882); 8. 15 —Jurisdiction Sub-Judge —Suit which 
should be laid in Munoif’s Oourt—Transer of Property 
Act (IV of 1832), s. 52 —“Active prosecution” —Court 
having- ño jurisdiction—Lis pendens, applicability of. 

„A decree was passed on a compromise not pro- 
-perly sanctioned by the Court, againstb.a minor not 

properly represented: - - 

' Held, that the decree is not a nallity; that the 
only person who can ovoid it is the minor; that 
until it is avoided it is good against all the world 
-~ as a final order of the Court, and that-ibis not 
open to third parties to question it. 


Section 15 of the Civil Procedure Code of 1832 . 


refers to procedure’ only and does not affect tho 


question of jurisdiction. Therefore, though that < 


section may require a certain euit to be laid -in 
the Munsif’s Court, it does not follow that the 
Sub-Judge has no jurisdiction to try it. 

The words “active prosecution” in section 52 of the 
Transfer of Property Act refer to prosecution by the 
plaintist; and a plaintiff oan actively prosecute a 
guit in a Court which from ‘defect of jurisdiction 
ig unable to entertain it, 

Therefore, tho doctrine of lis pendeng will apply 
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whore the plaintif was, at the time of the transfer 
of property, prosecuting a suit in a Court which 
from defect of jurisdiction conld not entertain it 
and returned for presentation to the proper Court 
which subsequently decreed the suit. 


Appeal from the decree of the second 
Sob-Jadge of Jessore, dated January 23, 
1906, affirming that of the First Mansif of 
Magura, dated May 22, 1905. 

Judgment.—tThis appeal arises out 
of a snit by the plaintiffs to have their right 


. to a two annas share in a fishéry declared 


and for khas possession of the same. Both 
the- lower Courts have decided in favour of 
the plaintiffs” and against that decision the 
defendants have appealed. 


The facts abont which there appears to be 
little or no dispute, are as follows: —This 


‘two annas share of the fishery was original- 


ly owned along with other properties by one 


- Biseswar Biswas. Biseswar Biswas appears 
“to. haye got into difficulties and was being 


pressed by his creditors. He died leaving 
four sons, Mati Lal; Rasik Lal, Panchanan 
and Rekhal Raj, of whom thé two last-named 
were minors. In 1695, one Keshab Lal who 
was Biseswar's son-in-law obtained money 
decree against Biseswar’s four sons as re- 
presentatives of their father. It appears 
that that decree was passed with the consent 
of Rasik Lal one of the two adult sons, but 
no guardian ad litem was appointed for the 
minors, nor does there appear to have been 
any express sanction by the Court of the 
terms on which that decree was_passed. In 


- the following year Keshab Lal attached and 


brought to sale ‘this two annas share of the 
fishery, purchasing it himself où the 2lst 
Jaly 1896. On the 16th May 1900, Pancha- 
nan, one of the two minor sons of Biseswar, 
sued’ to set aside the decree in favour of 
Keshab Lal and the sale in execution of that 
decree. That suit was originally filed in the 
Court of the Munsif at Magara and we un- 
deratand that a written statement was put 
in in answer to the plaint. On the 22nd 


March 1901, the Munsif returned the plaint 


to the plaintiff Panchanan for presentation 
to the proper Court, . holding that he had no 
jurisdiction to entertain the suit. On the 
19th July 1901, the plaint was presented to, 
and the suit instituted in the Court of the 
Subordinate Judge at Jessore. While the 
suit was in the-Court of the Subordinate 


`- Judge, namely, on the 18th September 1901, 
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Keshab Lal granted a lease of this two annas 
share in the fishery to one Efajuddi for 10 
years. On the 21st September 1901, Efajuddi 
sub-leased the two annas share to the present 
plaintiff for the same term. On theth May 
1902, the Subordinate Judge came to the 
conclusion that the Munsif in whose Court the 
suit by Panchanan had originally been filed 
had jurisdiction to entertain it and so retarned. 
the plaint to be filed again in the Munsif’s 
Court: On the 29th May 1912, the plaint 
was again filed in the Mansif’s Court. On 
the 27th February 1903, Panchanan and 
Keshab Lal came to terms. The snit was 
compromised, Panchanan paid Rs. 2,000 to 
Keshab Lal, und took a decree by which it 
was ordered that the suit be decreed “in 
terms of the deed of compromise, that the 
plaintiff's right to the lands claimed be es- 
tablished and that the decree in the Sub- 
Judge’s Court in No. 58 (that is, Keshab 
Lal’s Suit) do stand final.” It is not quite 
clear what was meant by these last words but 
it is unnecessary for our present purpose to 
discuss the question. On 20th June 1904, 
_the plaintiff, whose title is founded on the 

lease by Keshab Lal, filed this suit to es- 
tablish it. 

The first point urged on this appeal is that 
the decree in favour of Keshab Lal was 
collusive. It was suggested with some show 
of reason that it was merely a device on the 
part of Keshab Lal and his brother-in-law 
Rasik Lal tə save Biseswar’s estate from the 
creditors. It has, however, been found 
that Keshab Lal’s debt was a genuine debt 
and that the decree though passed by consent 
was not collusive. That finding we must 
` gecapt. 

It was next argued that Panchanan and 
Rakhal Raj being minor and not properly re- 
presented, the decree so far as they were 
concerned must be treated as a nullity, the 
more so ag ib was passed on a compromise, not 
properly sanctioned by the Court. With this 
we are unable to agree. The only persons 
who could avoid the decree were the minors 
Panchanan and Rakhal Kaj. Panchanan did 
file asuit for that purpose with which we 
shall presently deal; but until the decree ia 
so avoided, it must stand good against all the 
world as a fina! order of the Court. It is 
not open to third parties to plead that the 
decree was a nullity. The question of res judi- 
cata which was raised in one of the grounds 
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of appeal does not really arise and we need 
not discuss it. 6 

The most important and indeed the only 
point for our determination is the question of 
lig pendens. Can the plaintiffs who took the 
lease of this two anna share in the fishery 
during the Pendency of Panchanan’s suit 
acquire any right in it to the prejudice of 
Panchanan P 

The lower Courts have decided that the 
doctrine of lis pendens does not apply on the 
ground that the Sub-Jnudge, in whose Court 
the suit wag at the date of the lease, had no 
jurisdiction to try it. This is clearly errone- 
ous. Inthe first place thongh section 15 of 
the Civil Procedure Code, of 1882, might re- 
quire the suit to be laid in the Mansif’s 
Court, it does not follow that the Sub-Judge 
had no jurisdiction to try it. It has been 
held that section 15 1efers to procedure only 
and does not affect the question of jurisdiction. 
Bat even if the Sub-Jadge had no jurisdic- 
tion it does not follow that the case would 
not fall within the provision of section 52 
of the Transfer of Property Act. The words 
‘active prosecution” in that section must 
refer to prosecution by the plaintiff. That 
a plaintiff can actively prosecute a suit ina 
Court. which from defect of jurisdiction is 
unable to entertain it is clear from the word- 
ing of section 14 of the Limitation Act, XV 
of 1877, in which the legislature has adopted 
that very phraseology. 

Before, however, the doctrine of lis pendens 
ean be applied it must be distinctly found , 
that the suit or proceeding is o contentious 
one. Without going into an elaborate dis- 
cussion as to what is and what is nsta_con- 
tentious suit, we may safely say that a collu- 


sive auit or a suit where the decree was > 


obtained by collusion or fraud, would not fall 
within that category. Now there is not express 
finding as to the nature of the suit by Pan- 
chanan either in its inception or its termin- 
ation. There are circumstances connected 
with it which give rise to suspicion. It was 
a suit by Panchanan against his brother-in- 
law to set aside a decree and sale which were 
themselves the result of a compromise, 
Though Keshab Lal may have had a genuine 
claim against Biseswar’s estate, it looks very 
much as ifthe earlier sunib was the outenme 
of a family arrargement. The termination 
of Panchanan’a suit is peculiar. Though 
ostensibly asserting his rights, he pays th 
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substantial sum of Ra. 2,000 for the decree. 

There are not sufficient materials before us to 
enable us to exercise the power given us by sec- 
tion 103 of the Civil Procedure Code, 1908, and 
determine the issue of fact. Notably the deed. 
of compromise on which the decree in favour 


‘of Panchanan was based, and the petition to ` 


file it are not before the Court. We accord- 
ingly rémand the.case to the lower appellate 
Court to take evidence upon and determine 
‘the issues whether the suit by Panchanan 
\ (No. 236 of 1902) was collusive, and whether 
the decree in that suit was obtained by collu- 
ion and in fraud of the rights of the plam- 
iff in this suit. The lower appellate Court 
‘Snay either record the evidence itself or send 


fhe case down to the Munsif’s Court for that - 


purpose. 


t The return with the findings of the lower: 


appellate Court to be made to this Court 
within two months of the receipt of this order 
by that Court. 
Babus Sarat Chandra Boy- Chowdhury and 
art Bhusan Mukerjee, for the Appellants. 
Babus Kishori Lal Strkar and Biraj Mohan 
ojumdar, for the Respondent, 
‘Judgment.—wWe remanded this case 
the lower appellate Court fora finding 
Vihether the suit of Panchanan (No. 236 of 
902) was collusive and whether the decree 


that suit was obtained by collusion and. 


gin fraud of the rights of the plaintiffs in this 
= akuit. The finding of the lower appellate 
‘Court to both questions is in the negative. 
TW e must in second appeal accept that find- 
ing, and it makes no difference that that 
eating has been arrived at by the lower ap- 
pellate Court on a remand from this Court. 
~ That does not, as-the learned pleader for the 
plaintiffs Magaestod. make it_an appeal from 
an original order so far as that finding is con- 
cerned. 
Accepting that finding itis obvious that 
the plaintiff's suit cannot succeed as regards 
Panchanan’s share, viz., one-quarter of the 
two annas of the jalkar. The learned pleader 
for the appellants raised the contention that 


lal 


the decree in Panchanan`s suit -affected the | 


` rights of all the four brothers; that the 
decree only could be looked at and that the 
effect of that suit upon the present snit 


must be in accordance with the decree. With. 


this we cannot agree. The suit of Panchanan 
was expressly confined to his share in the 
estate. If by consent the decree went be- 


yond.the scaps of that suit and purported 


“to deal with the rights of the defendanta his 
brothers, that cannot affect the plaintiffs in 


this suit. The transfer to them took place 
while the suit of Panchanan was pending 
and they must be taken to have accepted the 
lease on the understanding that that suit 
might be successful, t.e., that Panchanan 
might be found’ to have a right to a fourth 
share in the property as against their trans- 


feror Keshab Lal. They conld not reasonably 


be said to have the sameexpectationas regards 
the rights of the other brothers which were 
not within the.scope of that suit and could 


.be dealt within the decree only by consent of 


parties, 

We accordingly allow this appeal in part 
and modify the decree of the lower appellate 
Court. The plaintiffs will be entitled to a 
decree only as regards three-fourths of the 
two annas of the jalkar leased to them. The 
appellants must pay to the respondents half 
their costs of this appeal. We allow only one 


hearing fee. 


Decrees modified. 





(a. c. 14 0. W. N. 826.) 
CALCUTTA HIGH COURT. 
Ormar -Retr No. 802 or 1909. 

Jaly 29, 1909. l 
Present:—Mr. Justice Coxe and Mr. Jastice 
Ryves. 

JAGDAMI PERSHAD SINGH—Coar- 
PLAINANT —PETITIONER 
Versus 
MAHADEO KANDOO AND OTHERS — 


Accusep—Opposite PARTY. 
Criminal Procedure Code (Act F of 1898), se. 154, 


157, 2°0-—“Information received’ —Inatitution of case 


originally upon information given to police-—Compen- 
sation to accused — Whether section 250 applicable—Res- 
ponsibility of servant for information lodged on behalf 
of master— Accusation subsequent to original complatni. 

The words “from information received” in section 
157 of the Criminal Procedure Code, refer to the 
information given in section 154. 


Where a case was inatituted ultimately upon a 
police report, but originally upon information given 
to`a police officer: Held, that the case falls within 
section 250 of the Grininel Procedure Code, and 
that the person upon whose information the Case 
was originally instituted may be dealt with under 
that section. 

TLe question whether 8 servant is responsible un- 
der section 250 of che Oriminal Procedure Oode for 
an information lodged on behalf of his master, ig 
one of fact and depends on the question whethoy 
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the servant is merely the mouthpiece of the master 
and is merely giving expressions to his maater’s 


accusation, or whether he joins personally in the. 


accusation himself. 

The original complainant may not be liable for 
all accusations made by others interested in the 
case in its course, but where the original complain- 
ant himself is the author of the subsequent accu- 
gation he may justly be déklt with under section 


Rule against the order of the Deputy 
Magistrate of Mozaffarpur, dated May 1, 
1909. 

Babus Dasarathi Sanyal and Akhoy Kumar 
Banerjee, for the Petitioner. 

Judgment.—tThis was rule on the 
District Magistrate of Mozaffarpur and also 
on the opposite Party to show cause why an 
order under section 250 of the Code of Crimi- 
nal Procedure should not be set aside, firstly, 
on the ground that the petitioner was not the 
person upon whose complaint or information 
the accusation was made and, secondly, on the 
ground that the petitioner boing a servant 
was not responsible for the information given 
on behalf of his master.. 

Having regard to the first point, the learn- 
ed pleader for the petitioner has asked us to 
draw a distinction between the informations 
referred to in section 154 of the Code. and 
those referred to in section 157. He contends 
that the words in section 25) “upon informa- 
tion given to 8 police- oficer” refer only to 
information given in secbion 154 and result- 
ing in a Police investigation and final report 
under section 178. He contends farther that 
the information referred to in section 157 is 
different to, and does not include, information 
given under section 154. -Wedo not think, 
however, that this distinction exists. We 
think that the words “from information re- 
ceived” in section 157 refer to the information 
-givenin section 154. It appears to us that 
the information in this case was lodged 
under section 154, was reported to the 
- Magistrate under section 157, and was finally 
reported under section 173. We find here 
that the case was instituted ultimately upon 
a police report but originally upon. informa- 
tion given to a police-officer, within the 
menning of section 250. 

It remains to be seen whether the petitioner 
is responsible for the accusation against these 
three persons Akln, Mahadeo and Ramphal. 


Now, as regards Aklu, all that the petitioner - 


did was to lay information on behalf of his 
master and to say that Aklu was suspected, 
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The learned Vakil for the petitioner has 
shown usa note of a, Punjab Ruling that a 
servant cannot be held responsible under sec- 
tion 250 for an information “lodged.on behalf ~ 
of his master. It appears to us that the ques- 
tion whether a servant is responsible in such 
a case is one of fact depends on the question 
whether the servant is merely tbe 
mouthpiece of the master and is merely 
giving expressions to his master's accusation, 
or, whether he joins personally in the accusa- 
tion himself. Here, there is nothing in mey 
judgments below to indicate that the peti- 
tioner was anything more than the mouth piece 
of his master so far as Aklu is concerned; 
and we think that he cannot be made liable 
to compensate Akln. 

But as regards the other two accused, th 
case is different. The Magisirate in his 
explanation says’ The other two accusdéd 
were not named, but their subsequent arrest - 
in the course of the Police investigation was 
due to clues furnished by the complainant: dr- 
other persons interested in the case. TE 
petitioner, as the person laying the inform-" 


+ 14 r Lo 
ation, 18 responsible- for the consequences of- =: 


that information,” 

The terms of the section are certainly not 
very clear. They run as follows:— If, in 
any case instituted by complaint as defined | 
in this Code, or upon information givento a. 
police-officer or to a Magistrate,.a person 18 
accused before a Magistrate of any offerce 
triable by a Magistrate andthe Magistrate, 
by whom thecase is heard, discharges or 
acquits the accused and is satisfied that 
the accusation against him war frivolous or 
vexatious, the Magistrate may, in his discre- 
tion, by his order of discharge or acquittal, 


direct the person upon whose complaint or ~~ 


information the accusation was made to pay 
to the accused, or to each of the accused where 
there are more than one, such compensation, 
not exceeding fifty rupees, as the Magistrate 
thinks fit.” 

Now, this case was certainly instituted 
upon information given to a police-officer and 
in it Ramphal and Mahadeo were accused of 
an offence, and that accusation was vexatious. 

The accusation, however, was not made in 
the information on which the case was in- 
stituted and it is arguable that it is only 
such accusations that can be dealt with under 
the section. But if that had been the inten- - 
tion of the Legislature we would have 
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pected the’section to be much simpler and 
have enacted merely that if, in any case 









agistrate be satisfied that the complaint or 
nformation is vexatious, he should bo entitled 
ro award compensation. Weare not prepared 
to go as far as the learned Sessions J udge 
and hold that the original complainant is 
liable for all accusations made “by others in- 
terested in the case” in its c.urse, but where 
the original complainant himself is the author 
of the subsequent accusations, he may justly 
be dealt with under section 250. 

Here, Mahadeo and Rainphal were proceed- 
ed against on the accusation of the petitioner 
himelf. He said that he saw a garment 
stolen from his master in the shop of one 
Meajan and recognised it and it was in con- 
sequence of this alleged recognition and his 
communicationof it to the Police that Mahadeo 
and Ramphal were arrested. 


The Magistrate did not believe a word of i 


all this. | He remarks “there is only the 


statement of Jagdami (petitoner) that the. 


cloth was found in the shop. Meajan I regard 
as atoolof Jagdami.” He then gives at con- 


siderable length his reasons for distrusting | 


this evidence and finally says “It seems as 
if the evidence in regard to the stolen part 
was arranged-by Jagdami in order to entangle 
Ramphal and Akla and get them out of the 
way.” Later on he says “I am not satisfied 


the pantaloon was stolen property and that it- 


was recovered inthe manner alleged. I be- 
lieve that the tailor Meajan and the two Telis 
are lying witnesses and that the~case before 
the Court has been engineered by theintriguing 
law agent, Jagdami Pershad Singh.” On 
‘these findings, the order thatthe petitioner 
should compensate Ramphal and Mahadeo is 
obviously just. 

The rule ig made absolute so far as the 
compensation to Aklu is concerned and dis- 
charged so far it relates to the compen- 
sation of Ramphal and Mahadeo. 


Rule made absolute in part. 
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: (s. c. TA. L. J, 98.) 
ALLAHABAD HIGH COURT. 
CRIMINAL Revision No. 552 or 1909. 
October 13, 1909.: 
Present: Mr, Justice Tadball. 
MANGAT RAI—Appuicant 
CETEUS 

EMPEROR—Opposits Party. 

Penal Code (Act XLV of 1800), ss. 193, 210—Alis- 
take in specifying property in execution application— 
Dishonest iminal intantion—~ Conviction. 

The applicant obtained a decree for the sale of half 
a house. He made tliree applications to execute 
hia decree The first application asked for the 
sale of half the house, but in the second and 
third applications the whole honse was included 
and as a matter of fact the whole house was put 
to auction and sold. On an objevtion being pro- 
ferred, half the house was exempted, but the appli- 
cant was tried and convicted under section 193, 
Indian Penal Code. On appeal the conviction was 
altored into one under section 210: Held, that tho 
facts did not establish dishonest or criminal inten- 
tion on the part of the applicant and that he was 
not, thorefore, guilty of any offence. 

Criminal revision against the order of 
the Sessions Judge of Meerut. 

Mr. M. L. Agarwala (with him Mr. Satya 
Chandra Mukerji), for the Applicant. 

Mr. W. K. Porter (Assistant Government 
Advocate), for the Crown. 

Judgment.—the facts of this case 

e briefly as follows:--The applicant was 
the mortgagee of half a house. He brought 
a suit for sale ofthat shareagainst one Jhugra 
and his son Jethu. A decree was passed, in 
his favour, for a certain sum recoverable by 
sale of the halfshare. He made two or three 
applications for execution of his decree. The 
first application asked for the recovery of the 
money by saleof the half share. The applica- 
tion fell through. He then made a second 
application forthe sale of the whole house. 


-That application also fell through. His third 


application, the one with which we are now 
concerned, was for recovery of the money by 
the sale of the whole house. Notice was issued; 

no objection was taken and the whole house 
was sold and purchased by the applicant. 

“Then Jethu came into Court and objected in 
respect to the sale of more than a half share. 

“His objections prevailed. The Munsif, thers- 
‘upon, p'aced the applicant upon his trial for 
an offence under section 193, Indian Penal 
Code, on the ground that he hed put a false 
verification to his application for execution. 
At his trial the applicant pleaded that it was 
a bona fide error. The Magistrate convicted 
him under seotion- 193 of the Code. He ap. 
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pealed to-the Sessions Judge, who altered 
the conviction to one under section 210 of 
the Code and maintained the sentence. The 
applicant now urges, firstly, that the Judge 
was not justified in altering the finding, to 
one under section 210, .secondly the act does 
not constitute an offencewithin the meaning 
of section 210, and thirdly, the facts found 
do not establish fraud. Assuming for amoment 
that the action of the Sessions Judge, in 
altering the conviction ‘to one under section 
210, is quite correct and that the offence, if 
one at all had been committed, would be one 
falling under that section, it seems to me 
that accepting the findings of fact to be cor- 
rect, they fall far short of establishing any 
dishonest intention on the part of the ap- 
plicant. It is time he is a mahajan about 30 
years of age, that he is a bnsiness-man, that 
he obtained a decree for the saleof only half 
the house and that his first application for 
execution asked for the sale of only that 
shire; in spite of all these facts it is not 
clear beyond all reasonable doubt that he 
did not make a mistake in his second and 
third applications and that that mistake was 
not a bona fide one. Business-men likethe ap- 
plicant usually leave such matters to their 
pleaders Snch applications for execution are 
usually drawn up byg the pleaders’ moharrirs 
and errors of this description frequently 
creep ‘into such applicatiens. In the absence 
of other evidence, which wonld point con- 
clusively toa fraudulent intention on the part 
of the applicant, I am unable to hold that 
the facts proved leave it beyond doubt, that 
the applicant was acting dishonestly in the 
matter, It is perfectly possible that it was a 
genuine mistake. In this view I accept the 
application. It is unnecessary to go into 
other points. The conviction and sentence 
are set aside. As the applicant ison bail, the 
bail bond is ordered to be discharged. 


Application allowed: 
Conviction set aside. 
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(8 OTA LJ. 108 ) 
ALLAHABAD HIGH COURT. 
Cusan Rerexence No. 1673 ur 1909. 
December 7, 1909, 
Present: —Sir George Knee. Judge and 
Mr Justice Karamat Husain. 
RAM PIYARI—- APPELLANT 
HAK AAN 
EM PEROR-—RESPONDENT. 

Oriminal Procedure Code (Act V of 1998), ss. 423 
(d), 489—Revision— Leave to compound an offence— 
Revision, 

Section 423, clause (d), Criminal Procedure Code, 
being expressly mentioned in section 439 of the Code 
a High’ Court can, in rovision, 1f1t sees fit, give leave 
for the composition of an offence under section 325, 
Indian Penal Code. 

Abady Begam v. Ali Husen, A. W. N. (1897) 26, fol- 
lowed. 


Criminal Reference madeby J.L. Johnston, 

E~quire, Additional Sessions Judge of Aligarh. 

- Mr. A. E. Ryves (Government Advocate), 
for the Crown. 

Judgment.— After hea ing thelearned 
Government Advocate, we have come to the 
conclusion that the powers conferred upon 
the Court in revision are wideenough to allow 
us to give leave, if we see fit, for the com- 
position of an offence under section 325, 
Indian Penal Code. Section 423 of -the Code 
is expressly mentioned in section 439, and 
allor any of the powers conferred on a Court 
of Appeal by section 423 are powers which 
this Court can exércise in revision. 


Section 423, clause (d), empowers an 


appellate Court to make any amendment or - 


any consequential or incidental order that 
may bejustor proper. This Court in evi- 
sion can, therefore,do the same. The leave 
that we give in a case of this kind would be 
an incidental order and we think this case a 
proper one in which to give such leave. A 
very similar question was involved in the 
case of Abadi Begam v. Ali Husen (1). When 
this last named case was decided, this Court 
sitting as a Court in Revision considered 
itself empowered to pass an order under 
section 517 of the Criminal Procedure Code, 
although at that time clause (d) did not exist 
as a portion of the Code of Criminal Procedure. 
In any case we are satisfied that we have 
the power. Wo grant the leave. The petition 
of composition when accepted by the Court 
below will have the effect of an acquittal of 
the accused. 


Application allowed. 
(1) A. W. N. (1897) 26. 


` 


~ 
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_RAMESHAR DAS Y, EMPERER. 
(s.c 7 A. L. J. 110) 
ALLAHABAD HIGH COURT. 
CranNaæRevisios No. 637 cr 1909. 
January b, 1910. 

Present:—-Sir George Kaos Judge, and 
Mr. Justice Piggott. 
RAMESHAR DAS—Petitiongr 
versus 
EMPEROR—Opposite Parry. 

Stamp ‘Act (IE of 1899), sa. 2 (10), 27 and 64 (a)— 
Conveyance—Re-conveyance—Non-disclosure of con- 
stderation— Intention to defraud Government. i 


M and8 executed a sale-deed conveying certain 
property to R. The consideration for the sale was 


R :,20,000 of which only Rs. 1,000 was paid down in cash, 


the covenant for the remainder being that R should 
keop the sum of Rs. 19,000 in deposit to the credit of 
tho vendors, the latter to draw upon it at their con- 
venience. Before anything more was paid R recon- 
veyed the samo property to M, the sale-deed purport- 
ing to be simply for a consideration of Rs. 1 000 paid 
= down incash: Held, that’'R committed an offence 
punishable under section 64(a) of the Stamp Act, in- 
agmuch as the deed of Te-conveyance was a conveyance 
within the meaning of section 2 (10)consideration for 
which was Rs, 20,000, viz „Rs. 1,000 cash and Rs, 19,000 
remitted. 


Criminal revision against the order of S. 
Mahomed Ali, Esqaire, Sessions Judge of 
Mirzapur. 

Mr. A. E. Ryves, (Government Advocate), 
for the Crown. 

dudgment.—The essential facts of 
this case are as follows :—On the 12th of 
September, 1908, Mahadeo Prasad and Sita 
Ram executed a sale-deed conveying certain 
property to Rameshar Das, the applicant in 
revision now before this Court. The con- 
sideration for the sale was Ra. 20,000 of 
which only Rs. 1,000 was paid down in 
cash, the covenant for the remainder being 
that Rameshar Das should keep the sum of 
“Rs. 19,000 in deposit to the credit of the 
vendors, the latter bo “draw uponit at their 
couvenience on tendering receipts. Before 
anything more was paid the parties repented 
oftheir bargain. Rvwmeshar Das re-conveyed 
the same property to Mahadeo Prasad and 
Sita Ram, the sale-deed purporting to be 
simply for a consideration of Rs. 1,000 paid 
down in cash. The Courts below have held 
that Rameshar Das thereby committed an 
' offence punishable under section 64 (a)of the 
Indian Stamp Act (Act No. II of 1899), in 
that he executed an instrament, in which all 
the facts and circamstances required by sec- 
tion 27 of the said Act were not fully and 
truly set forth. This section requires that 
the consideration, if any, and all other facts 
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and circumstances affecting the chargeability 
of any instrament with duty, orthe amount 
of the duty with which it is chargeable, shall 
be fully and truly set forth therein. 

_ The first point taken in revision is that the 
Collector should not have instituted this 
prosecution without first levying the deficient 
duty and penalty on the deed in question, 
This the Collector could not have done. The 
deed was fully stamped on a sum of Rs. 1 ,000 
the consideration as stated therein, The 
whole point of the’ prosecution is that the 
consideration for the sale is not fully and 
truly set forth. Weare of opinion that it 
is not. The actual cousideration for the 
sale-deed of the 2nd of March. 1909, was the 
cash payment of Rs. 1,000 plua an oral 
agreement cancelling the liability under 
which Rameshar Das lay to pay Rs. 19,000 
on, demand to the vendees under the said 
deed. It seems tous that we are not even 
concerned with the question whether, in the 
event of the said vendees, namely, Mahadeo 
Prasad and Sita Ram, behaving dishonestly 
and instituting a suit to enforce the provisions 
of the original sale-deed of the 12th of Sep- 
tember, 1908, the Civil Court could, in view 
of the provisions of the Indian Evidence Act, 
permit Rameshar Das- to prove this oral 
agreemoeut, The question we have to answer 
is what was-the real consideration for the 
second asale-deed, and that consideration 
admittedly was not the mere payment of 
Rs. 1,000. 

We have next to consider whether Govern- 
ment has asa matter of fact basen defrauded 
of stamp duty. Had the consideration been 
fully and truly set forthin the sale-deed, it 
seems clear that in view of the provisions of 
section 24 of the Indian Stamp Act, the 
conveyance in question would have been 
chargeable with stamp duty upon the full 
sum of Rs. 20,090. The only exception to 
be found in section 24 is the proviso in favour 
of a. mortgagee purchasing the equity of 
redemption. Bat this is obviously inapplic- 
able to thé facts before us, and only serves to 
make it clearer that on a conveyance like the 
present, stamp duty must be calculated on 


_the cash payment plus any debt or liability 


thereby remitted or transferred. A sugges- 
tion was thrown outin the course of argament 
that the parties might have availed themselves 
of the provisions of article 17 or article 59 of 
the first schedule to the Indian Stamp Act, so 
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-as to cancel thé liability in respect ‘of this 
sum of Rs, 19,000 upon an instrament bear- 
ing a stamp daty of Rs. 5 only. The suswer 
to this argument is to be fonnd in the 
provisions of sections 5 and G of the Indian 
Stamp Act. The aale-deed of the 12th of Sep- 
tember, 1908, had transferred to RamesharDas 
` fall proprietary title in the land in question, 
[Vide Shib Lal v. Bhagwan Das(1)}. Because 
of the provisions of section 54 of the Transfer 
of Property Act,’ (Act IV of 1882), this title 


could not be re-transferred to the original. 
vendors except by a registered instrument. : 


Sach instrument,in whatever way the parties 
might elect to word it, would necessarily 
contain provisions bringing’ it within the 
definition of a 3 conveyance ” in section 2, 
clause LO of Act If of 1839. It would, there- 


.fore, be liable to duty as a conveyance upon. 


the full consideration which actually passed 
“between the parties. Finally, it is necessary 
for a conviction in this cise that we should 
be prepared to hold that the sale-deed of the 
2nd of March, 1909, was drafted in the 
particular form in which it ‘actually stands, 

“with intent to defraud the Government.” 
The Courts below have held that it was; and 
it would certainly ba impossible for us to say 


on revision that this finding must be reversed ` 


because we were of opinion that there was 
“no evidence onthe record upou which such 
finding could*properly be based. We think, 
moreover, that the omission in the sale-deed 
of March 1909, to make any reference 
whatever to the unpad consideration could 
only have been intended to avoid any ques- 
_ tion being raised as to the lability of the 

parties to stamp duty over and above that 
due on the sum of Rs. 1,000. By evading 
the obligation which lay upon them, the par- 
ties have defrauded the Government of stamp 
duty, just as much as they would have done 
if Rameshar Das had in the first instance 
paid the original vendors Rs. 19,000 in cash, 
taken the receipt for the same upon a one 
anna stamp, and the parties had then execut- 
ed a deed of sale purporting toconvey the 
property for a consideration of Rs. 1,000. 
Itis to meet suck abuses that section 27 of 
the Indian Stamp Act was framed, and we 
think that the present case is within the 
purview of that section. We dismiss the 
application for revision. 

Application rejected. 
(1) IL A. 244, é 
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(3. o. 33 M. 81.) 
MADRAS HIGH COURT. 
Seooxp Civi Appeau No. 116 or 1908. 
April 14, 1909. 


Present : ‘Mr. Justice Benson and Mr. Justice 


Miller. 
: OTTAPURAKKAL THAZHATE. 
SOOPI—Devenpant—ArPaitayt 
versus i 
CHERICHIL PALLIKKAL UPPA- 
THUMMA AND OTHERS——PLAINTIFP3 AND 


OTHERS— DEFENDANTS —-RESPONDENTS, 

Civil Procedure Code (Act XIV of 1832), s. 103, 
application of Dismissal for default—Plasntiff in the 
subsequent suit a contesting defendant in the previous 
suit—Suvsequent suit not barred—Limitation Act 


(XF.of 1877),Sch. TI, urt. 120 —Declaratory suit—Oause . 


of action —Raght to sue—Date of document—Knowledge. 


In order that afresh suit on the same cause of 
action may be barred under section 103, Civil Proce- 
dure Code, it ig necessary that the plaintiff in the 
su uent suit must be the same person actually as 
the plaintiff in the previous suit or be ropresented by 


the latter. Section 103 does not bar tho subsequent - 


gni if the plaintiff i in the subsequent suit was a con- 
testing defendant in the previous suit. | 

The cause of action for a sult by the junior meom- 
bers of a tarwad for a declaration that an alienation by 
the karnavan ig not binding on the taricad accrues on 
the date of the completion of the dooument and not 


when the alienation comes to the knowledge of tho 


“plaintiffs, 

In tho absence -of fraudulent concealment, the 
knowledge or ignorance of the plaintiffs is immaterial, 
and a guit for sach declaration is barred under art. 
120,/'Soh. II of the Limitation Act, if bronght after 
aix years from the date of the document. 


Appeal against the decree of the District - 


Judge of North Malabar, confirming the 


decree of the District Munsif of Badagara, in ; 


Original Suit No. 451 of 1904. 


Facts.—The suit was by-some members 
ofa tarwad for a declaration that an aliena- 
tion by the kamnavatht was not binding on 
the tarwad. The plaint was presented six 
years after the date of document -by which 


“the alienation Was effected. 


A previous suit had been brought by some 
other members to question the validity of the 
alienation; one of the plaintiffs i in the present 
suit was a defendant inthe previous suit 
which was dismissed in default under section 
102, Criminal Procedure Code. Defendants re- 


sisted the present suit on the grounds that the -~ 


claim was barred by time dnd that the dis- 
missal of the pravious suit for default barred 


the present suit. These objections were over. 
ruled by. the lower Courts, who passed a decree- 


for declaration in favour of the plaintiffs. 
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The fiftieth defendant preferred a cane 
appeal tothe High Court. 

Mr. P. R. Sundara Ayyar and Mr. O. F. 
Anantakrishna Ayyar, for the Appellant. 

Messrs O. Madhavan Naw, J. L. Rosario, 
FV. Ryru Nambiar, 0. Gorindan Nair, for the 
Respondents. 

Judg ment.—The first contention on . 
behalf of the appellant . (fiftieth defendant) is 
that the suit i is barred by section’ 103 of the 
Civil Procedure Code of 1882. Thiscan be . 
“go only if the, plaintiffs in Original Suit No. 
8-of 1901 are also plaintiffs in the present 
suit: the: first plaintiff now was, however, 
sixth defendant in the suit of 1901 and unless 
she can be regarded as having been also a — 
plaintiff in that suit, section 102 cannot apply 
to the case. She was not onlya defendant 
but a contesting defendant : the written state- 
ment in which she joined (Exhibit [X-b) 
shows that she did not join in the prayers of 
the then plaintiffs, but opposed them, and 
it 15 difficult to see on what principle they 
can be held to haverepresented her. Neither 
the plaintiffs’ profession to be seeking money 
for the tarwad, nor the fact that, if they 
had succeeded in removing the Karnavati 
and obtaining a declaration that the property 
was improperly alienated and was at the 
disposal of the new Karnavati, the tarwad 
might have benefited—neither of these things. 
will make the tarwad the plaintiff in the snit. 
This contention fails. 

- Then it is contended that the plaintiffs 
cannol now recover. possession of the property 
and this, we think, is a sound contention. 


- It was not argued in this Court that the Dis- . 


trict Judge was right in his view that Exhibit 
-II must fall with Exhibit I,' and we have no- 
doabt that he was wrong, and that Exhibit 11 
came into operation on thefailure of Exhibit I. 
But it was argued that Exhibit II must 
fail of its own weakness; the District Judge 
holding it afrandon the tarwad anda per- 
petuation. ofthe invalid transaction effected 
by Exhibit I. The conclusion of the District 
Jadge is, however, that it. stands‘in the way 
of the plaintiffs’ claim to immediate posses- 
sion, becanse the money borrowed from the 
fiftieth defendant was necessarily required at 
the time for tarwrd purposes: and in the 
absence of any finding -that the Karnavati 
could at the date of Exhibit II have raised 
the money on better terms than she did, this 
conclusion is justified. - The District Judge 
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would clearly have agreed, with the District 
Munsif on the question of the plaintiffs’ 


“right to possession had he not been of opinion 


that Exbibit If must necessarily fall with 
Exhibit I. Mr. Rosario frgued his memo- 
randum of objections inviting us to overrule 
Ohandu v. Raman (1) and to hold that the 
debt for which Exhibit II was executed was 
not binding on the tarwad property. We, 
however, follow Ohanduv. Raman (1) and 
dismiss the memorandum ‘of objections. 

. The last question is, whether the District 
Munsif was right in declaring the invalidity 
of Exhibit IP We think the contention that 
‘the declaration is barred by article 120, 
Schedule-Il of Act XV of 1877, must prevail. 
The lower Courts have held that the plaintiffs’ 
right to sue accrued only when the alienation 
by the first defendant cameto their know- 
ledge, but neither Court relies on section 18 
of the Limitation Act. Inthe absence of a 
finding of fraudulent concealment, the know- 
ledge or ignorance of the Plaintiffs does not 
seem to be material. The right to sue accrues 
as Boon as the cause of action is complete 
and there rethains no obstacle tothe institu- 
tion of a suit. That time arrivedon the 
date of Exhibit I.” The suit for a declaration 
as a separate relief is, therefore, barred by 
limitation. In the result the decrees of 
both Courts are reversed and the suit is 
dismissed, but in the circumstances the par- 
ties muat bear their own costs. 


(1) 11 M878. ; Appeal allowed, 





(s. c. 6 N. L. R. 17.) 
NAGPUR JUDICIAL COMMISSIONER'S 
COURT. 
_ Ssconp Cryvm Appsat No, 637 op 1908. 
' Angust 18, 1903. 
- Present:—Mr. Skinner, A. J. C. 
UDEBHAN AND OTHERS—- DePpenpants— 
APPELLANTS 
CETEUB 
: JAGANNATH AND oTHers—PLalxtires — 


4 RESPONDENTS. 
Berar Land Revenue Code, 8, 70—-Landlord and 
tenant——Notice falling short of the prescribed period 


r Fanani = Pi for ejectment—Plaint whether a notico 


“ Form to the like effect’—Cause of action. 
A ryot whose tenahcy can only be determined 
by a notice to quit expiring ai the end of tho 
year, can claim to- have a suit brought against him 
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by his landlord dismissed on tho ground that he 
has had no such notico- 

Rajendronath Mookerjee v. Baseedur Ruhman 
Khundkar, 25 W. R. 329; 2 C. 146 and Ramanadan 
Chetti v. Pulikutti Servai, 21 M, 288, followed. | 

The requirements of seotion 79 of the Berar 
Land Revenuo Oode, as to the form of notice, etc., 
must be atrictly complied with by a landlord, be- 
fore he can institute a suit to eject an annual 
tenant. 

The plaint in a suit for ejectment cannot be 
accepted as u notice to quit. By howsoever short 
a period, a notice by the landlord may fail to fulfil 
the requirements of section 79 of the Code, the de- 
fect cannot be condoned on the ground that the 
proceedings in the suit have been pending for 8 
sufficiently long time togive defendant a notice to 

uit, 

: Baba v. Vishvanath Joshi, 8 B. 228; Jagut Ohunder 
Roy v. Rup Chand Chango, 9 O. 43; 11 0. L. R 148; 
Kishori Mohun Roy Ohowdhry v. Nund Kumar Ghosal, 
24 Ü. 720; Ismail Khan Mahomed v. Jaigun Bibi, 27 
0. 570; 40. W. N 210, distinguished and not applied. 

The settled principle of law in India as well as 
in England is that a plaintiff must succeed on the 
basis of his rights as they stood at the time he 
filed hig suit and, not on rights subsequently ac- 
quired. 

Rajendrontth Mookhopadhya v. Baseedur Ruhman 
Khundkar, 25 W. R 329, 30. 146, Ramanadan Ohetti 
v. Pulifutti Servai,.21 M. 238, Ruya v. Royal Echange 
Assurance QOorporation, 2 Q. B. 135, at p. 142; 66 L. 
J. Q. B. 684; 77 L. T. 28; 8 Asp. M. Q. 294, followed. 

Mahomed Risid Khan OChowdhry v. Jodoo “Mirdha, 
20 W.R. 401; Hem Ohunder Ghose v. Radha Pershad 
Palest, 28 W R. 440, dissented from. 
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Appeal from Appellate Decree No. 
of 1908, against the decree of A. D. Barr, 
Esquire, District Judge, West Berar, Akola, 
dated the $3rd- July 1908, confirming thé 
decrees of Mr. Y. M. Chitnavis, Sabordinate 
Judge, Basim, dated the -2lst November 
1907. 

Rao Bahadur F. R. Pandit, for the Appel- 
lant. 

“Mr. J. Mittra, for the Respondents. 

Judgment.—tThe only ground, on 
which this appeal has been supported, is that 
“the notice to quit served on the defendant- 
appellants having admittedly not fulfilled the 
requirements of section 79 of the Berar 
Land Revenue Code, the plaintiffs had not, 
when they filed their suit, a cause of 
action to sue for possession, and that this 
being the case, their claim to possession 
should have bsen- dismissed, and they should 
_ have been relegated to afresh suit after 4 
fresh notice. 

The respondents’ learned counsel contends 
that, though the notice was a few days short 
of the prescribed ‘three months before the 
end of the agricultural year’, the require- . 
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mentsof thelaw have, under the circumstances 
of the case, been substantially complied with. 
S3 far as the notice of the Ist January 1905 


(which according to the respondents’ counsel . 


was served on the 5th January, but accord- 
ing to the appellants’ counsel on the’ 7th 
January) is concerned, I am unable to 
accept this contention. In the Bombay: case 
of Baba v. Vishvanath Joshi(1), the defendant 
hdd set up a permanent tenancy, and had 
put in no alternative plea of want of notice, 
whilst in the Calcatta cases, cited by the 
learned counsel, no statutory provision as 
to the term ofnotice applied, and the ques- 
tion to be decided was what was a 
reasonable notice. And though in Jagut 
Chunder Roy v. Rup Ohand _ Chango (2), 
thfse months’ notice not expiring with the 
end ofa year was held reasonable, in Krshora 
Mohun Roy Ohawdhry v. Nund Kumar Ghosal 
(3), the tenant was held entitled to six months’ 


‘notice expiring with the end of a year of the 


tenancy, while the defect in the notioa that 
was condoned in Ismal Khan Mahomed v. 
Jaigun Bibi (4), was a short interval between 
the end of a six months’ notice and of the 
year of tenancy (6. e., the notice was. really 
of more than six months). Here I haye to 
apply a statutory provision, which requires 
A notice of ‘at least three months before the 

end of the agricultural year of tenancy, at the 
ae of which it is intimated that the tenancy: 
is to cease’. It is admitted that the plaintiffs’ 
notice failed to fulfil these requirements by 
at least five days, and I cansee no ground 
for condoning this defect. 

Then it'is urged by the respondents’ 
learned counsel that the plaintiffs’ suit 
should in itself be regarded asa notice, and 
that asthe suit wasfiledon the 19th November 
1905, whilst the defendants were not actually 
ejected till some time after the 21st Novem. 
ber 1907 (the date of the first Court’s decree), 
they had had ample notice of the termination 
of their tenancy atthe end of the agri- 
cultural year ending on the 3lst March 
1906, and should not now be re-instated,. 
Section 79 requires that the notice should 
be in writing, in the form contained in 


the fifth schedule or in a form to the 
like effect. And the form prescribed in the 
(1) 8 B. 228. ’ 
(2) 9 ©. 48; 11 C. L. R. 148. 
tg) 24 0. 790, 
4) 27 0, 570; 4 C. W. N, 210, 


r 


t 


Vol. VI 


FIDA ALI v. ISMAILJI. 


schedule rans “To A. B.—I do hereby give 
you notice that I do intend to enter upon 
and take possession of the land (here give the 
description ) which you now hold as. tenant 
under me, and you are, therefore, required 
to quit and deliver up possession of the same 
at the end of this current year, terminating 
onthe of i 
Dated this day of 19. . 
. (3ignature. 0. D)” 
The passage of the plaint, on which the 
plaintiffs must rely as a ‘form to the like 
effect’, 1 15 the first sentence of the fifth para- 
graph: ‘It depends on the will of the plaintiffs 
to takeback the possession of the above fields, 
and as they wish to lake back the possession 
of three fields, Survey Nos. 2 parks, 30 and 37, 
this suit is brought for possession of these 
fields.’-I am not prepared to accept this as a 
form to the like effect.’ And even if I were, 
there remains the difficulty that a plaintiff 
must succeed on the basis of his rights ns 
they stood at the time he filed his suit, and 
not on rights subsequently acquired. There 


were decisions of the Calcutta High Oourt, 


which implied a relaxation of this princivle 
in this very matter of accepting the plaint 
ina landlord’s suit to eject a tenant as a 
notice to qnit [Mahomed Rasid Khan, 
Ohowdhry v. Jodoo Mirdha (5) and Hem 
Ohunder Ghose v. Ridha Pershad Palect (6).] 
Bat these were- overruled by the unanimous 
decision of a Fall Bench of that Court in 
Rajendronath Mookh opadya v. Baseedur Ruhman 
Khundkar (7), that ‘a ryot whose tenancy 
can, ouly be determined: by a reasonable 
notice to quit expiring at the end of the 


year, can claim to have: a suit brought 


af 
ws 


against him by his landlord dismissed of the 
ground that he has had no such notice,” 


This decision is in accordance with the. 


principle recoguized by the Madras High 
Court in Raminidan Ohetit v. Pulskutis 
Servat (8). that (subject to a possible excep- 
tion in the case of suits for partition under 
Hindu law) ‘the rights of parties must ‘be 
ascertained as at the date of the ‘action 
brought’—a principle which is accepted as 
settled law in England—|[see Ruys v. Royal 


Exchange Assurance Oorporation (9)], and 
(5)}20 W.R 401. 
(6) 23 W. R. 440. 
ate R. 320, 2 C. 146. 
8} 21 M. 288. 


(9) (1897) 2 Q. B 185 at p. 142; 68 L. J. Q B. 5845. 
204, 


77 L. T. 23;,8 Asp. M. O. 
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should, in my opinion, be adhered to in thig 
case, though its application is no donbt 
from one point of view somewhat hard on the 
plaintiff. 

For the reasons I have indicated the 
appeal must be allowed, and the decrees of 
the Courts below set aside i in 80 far as they 
give the plaintiffs possession of felds Nos, 2 
patki, 80 and 37 of mouza Saonga, and their 
claim to posssession thereof dismissed. The 
decres for Rs. 154-11-0 will stand, so the 
parties will bear their own costs throughout. 

Appeal allowed. 


(s.c.6N. L. R. 20.) 


NAGPUR JUDICIAL COMMISSIONER'S 


COURT. 

Sxoorp Cıvıl APPRAL No. 261 op 1907. 
` September 13, 1909. 
Present:—Mr. Skinner, A. J. C. 

FIDA ALI—Derrxpant—APPELLANT 

Vereus f 


ISMATLJI—Prarntirr— RESPONDENT. 

Mortgage —Limstation—Limitation Act (IX of 1908), 
s. 31—KEffect of re-opening of appeal under sub-section 
(2)— Pleadings— Objection that mortgage ta governed 
by 12 years’ rule - Practice—Appeal—Questions of law 
decided—Remand for dectsion of questions of fact— 
Construction of morigage-deeda—Anomalous mortgages 
— Mortgagee’s right to bring property to sale—Consolid- 
ation of secured and unsecured debts—Suit for sale— 
Assignment—Mortgage an interest in property-—Trans- 
fer of Property Act (IV of 1882), ss. 6,67, 99—-Pre- 
sumption of payment-—Eapiry of twenty years from 
date of mortgage—Evidence Act (I of 1872), s. 114. 

Once an appeal has been restored to the file 
under section 31 of the Limitation Act, 1908, sub- 


‘gection (2) of the section prescribes that the provi- 


sions of sub-section (1) shall apply and in sucha 
case no suit for sale by a mortgagee, instituted 
within 60 yoars from the date when the money 
secured by tho mortgage became due shall be dis- 
missed on the ground that 12 years’ rule of 
limitation is applicable. A plea‘ that the plaintiff's 
mortgage is one, to which, apart from the decision 
in Vasudeva v. Srinivasa, 30 M. 426; 17 ML L. J. 444, 
11 0. W. N. 1005; SA Dd. 825; 6C. L J. 879, 2 
M. L. T. 333, 9 Bom. L. R 1104, 18 years’ limitation 
is applicable, should be raisod by way of objection ta 
the re-opening of a second appeal under section 81 
(2) of the Act, and cannot be set up whon the 
appeal has been re-opened unopposed. 


A. High Court is competent to decide, in second 
appeal before it, any question of law that had 
arisen between the parties, and then to remand tho 
ease for decision by the lower appellate Court 
of the question of fact, and disposal of the case 
in accordance with its decisions on tho questions of 
law. 

Tn construing mortgage-deeds, the chief thing 
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to bo looked to is the intention of the parties, 
Where a deed is partly of the natare of a usu- 
fructuary mortgage and partly of asimple mort- 
gage, the mortgagee is entitled to bring the mort- 
gaged property to sale under the conditions set out 
in the decd. Words of hypothecation import the 
right of the mortgagee ‘to bring the property to 
sale for the satisfaction of his mortgage-debt. 

Jafar Husen v. Ranjit Singh, 21 A. 4; Mohammad 
Amin v, Jan Patel, 120. P. L. R. 26 at p. 33, relied 
upon. 

P Kashi Ram v. Sardar Singh, 28 A. 157; A. W.N. 
(1993) 228, Krishna Bhaichand v. Hari Janardhan, 10 
Bom. L. R. 615, explained and distinguished. 

Where a mortgage is desgoribed as one with pos 
session bat the mortgagor is not in faot ino posi- 
tion to give possession and there is no provision 
- dm the deed for liqnidation of either interest or 
principal from the usufract and the mortgagor 
undertakes to pay the mortgage-money, even though 
- the mortgaged property should nover come in his 
possession, the mortgage is an anomalous one, in 
which the characteristics of a simple mortgage pro- 
dominate over those of an usufructaary one; and the 
mortgagee is entitled to bring the property to salo 
in satisfaction of the debt secured by the mortgage. 

The presumption of English Law that a mortgage- 
debt is considered paid when 20 years have elapsed 
since tle date of the mortgage does not apply i in 
India, 

A mortgage is not a mere right to sue but an 
interest in immovable property, and.is aa such cap- 
able of, assignment, 

A mortgagee, who has anothor claim ameter the 
mortgagor, in satisfaction of whioh he has attached 
the mortgaged-property but is precluded by section 
99 of the Transfer of Property Act from bringing 
it to gale save by a suit under section 67, 
can sue for sale of the property in satisfaction of 
the consolidated debt made up of such claim as 
well as of the claim under the eras 

Saligram v. Murlidhar, 10 0. P. L. R. 31, Govinda 
Bhatta v. Narain Bhatta, 29 M. 424, 16 M L J. 264, 
followed. , 

Muhammad Amin v. Jan Patel, 12] O- P. L. R 26, 
referred to. 

Azim-ullah v, Najm-un-nissa, 16 A. 415; Mahabir 
Singh v. Saira Bibi, 17 A. 520, dissented from. 


Appeal azainst the decree of Rao Bahadur: 


K. K. Thakur, Divisional Judge, Nerbudda 
Division, dated the 28rd January 1907, 
reversing the decree of Mr. Narain Rao,, 
District Judge, Nimar, dated the Ist May 
1905. 

Dr. H. 5. Gour and Mr. Atmaram Bhagwant, 
for the Appellant. 
= Messrs. J. Mitra and F. PB. Pandit, for the 

Respondent. 

Judgment.—This case has already 
been twice before this Court. In 1906 it 
was remanded tothe lower appellate Court 
by the learned Judicial Commissioner, and the 
present appeal against that Court’s decision” 
after the remand was allowed by my brother. 
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Stanyon on the 8rd September 1907, and the 
plaintiff's sait dismissed, the ieaened counsel, 
who appeared for both parties before him, 
agreeing that the case was governed by the 
decision of their Lordships of the Privy 
Council in Vasudeva Mudaliar v. K., 5. 
Srinivasa Pillai (1). Act IX of 1908 pro- ` 
vided a special relief in cases, in which - 
their Lordships’ decision was thought to have 
worked hardship, and an application under 
sub-section (2) of section 31 of that Act 
having been made by the plaintiff ‘was not - 
opposed. on the defendant- appellant’s behalf, 
and was allowed on the 29th March last. 1 
have accordingly had” to re-hear Second 
Appeal No. 261 of 1907. Additianal grounds 
of appeal were presented by the appellant 
in person on the lyth August last, and sub- 
sequently endorsed by his learned counsel, 
Objection was taken on behalf of the plain- 
tiff-reapondent to these additional grounds 
being filed so late without any particular 
reason being shown for not filing them sooner. 
But as the hearing of the appeal had for 
other reasons been adjourned to the 9th 
instant, and the respundent’s connsel was - 
informed -of the additional grounds on the 
26th ultimo, so was not taken by surprise, 
I decided. to admit them, and deal with 
them on their merits. 

The plaintiff Sues ON & ETA of which 
he is ‘assignee, for sale of the mortgaged 
property, for recovery of the mortgage money 
and interest théreon, and also of the. amount 
of a separate money- dêrre against themort- 
gagor, under which he had attached mortgaged 
property, but was precluded by sectién 99. 
of the Transfer of Property Act from bring- ih 
ing it to sale save by a snit under section 
67 ofthat Act. ‘The mortgage was a peculiar 
one being described as one with possession, 
but making no provision for the application 
of the usnfruct, and showing that the 
mortgagor was not in possession ‘of the 
mortgaged property, and” made himself 
liable for re-payment of the mortgage- 
money, even if he should not get possession 
of.the property. The money was-to be re-paid 
in five yearly instalments and the property 
was -hypothecated for the debt. If the 
instalments were duly paid they bore no 


interest, but interest was payable in case of 

(1) 30 M. 426; 17 M. L. J. 444, 11C. W. N. 1005, 
4A. L. J. 625; BC. L. J. 379; 2 M. L. T 333; 9 Bom. 
E. R. 1104. - 
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default. The mortgagor some time subse- 
quent to the mortgage obtained possession 
of the property, and the mortgagee obtained 
a decree against him for possession thereof, 
bnt never executed it, or obtained possession, 
The present suit was resisted in the first 
Court on a plea of payment of the mortgage- 
debt, and also on the grounds that the terms 
of the mortgage did not entitle the plaintiff 
to sue for sale, and that the claim WAS bated 
by the previous suit for possession. The 
first Court found the plea of payment proved, 
and consequently dismissed the suit. The 
plaintiff appealed, and the lower appellate 
Court without deciding the question of pay- 
ment, held that the mortgage had been 
decided ‘in the previous litigation to 
be a purely usufroctunry one, and that 
the plaintiff was deburred by this deci- 
sion from now claiming sale. The plaintiff 
came up in second appeal, and the learned 
Judicial Commissioner remanded the case 
to the lower appellate Court for a fresh 
decision, holding that the terms of the 
mortgage-deed entitled the plaintiff to claim 
sale, and that as his cause of action 
to do so for the . whole mortgage-money had 
not accrued when the mit for possession was 
filed, there was no bar to his now suing for 
sale, Tne lower appellate Court thereupon 
held the plea of payment not proved, and 
gave the plaintiff a decree for sale of the 
mortgaged property for the amount of his 
claim and costs. 


“ 
vet 


The learned” counsel for the defendant- 
appellant before me put forward an ingenious 
/ argument ona point, which had not been 
madea ground of appeal, viz., that the plain- 
till’s mortgage was one to which: apart from 
the decision in Vasudera Mudaliar v. Srinivasa 
(1), a 12 years’ limitation was applicable, and 
. that section 31 of Act IX of 1908 should, 
therefore, not be held to debar the appellant 
. from raising this plea, or this Court from dis- 
missing the ‘plaintiff’s snit as time-barred. 
But this plea should, in my opinion,, have 
been raised by -way of objection to tbe re- 


-opening of second appeal under sub-section ' 


(2) of section 31, and cannot succeed now, 
as once an appeal has been restored to the 
Gle under that section, sub-section (2) pres- 
cribes that the provisions of sub-section (1) 


shall apply; and one of the provisions of sub- ` 


section (1) is that no suit for sale by a mort- 
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gagee instituted within sixty years from thé 
date when the money secured by the mort- 
gage became due, (which, it is admitted, 
tbis suit was) sball be dismissed on the 
ground that a 12 years’ rnle of limitation is 
applicable. The learned counsel argues that 


‘the plaintiff is not a mortgagee, but only a 


holder of a charge on immovable property. 
I am unable to accept this contention, and 
I find nothing that supports it in the Sadi: 
ment of their Lordships of the Privy Council 
in Vasudeva Mudaliar v. Srinivasa (1), which 
though it confined the application of article 
147 of the second Schedule of the Limit- 
ation Act to English mortgages, neve rsaid that 
there could not be other kinds of mortgage 
prior to the Transfer of Property Act, and 
described the respondent's security as Cof the 
kind long known as a mortgage-bond or 
hypothecation bond, and now described in 
the Transfer of Property Act as a simple 
mortgage.” 

I proceed to deal with the grounds of 
appeal. The first challenges the right of the 
plaintiff to claim sale under his mortgage. 
This question was,in my opinion. decided by the 
learned Judicial Commissioner in Second Ap- 
peal No. 177 of 1900, and is not now open to 
discussion. The learned counsel argues that 
until thefquestion of payment had been decided, 
that of the plaintiff's rights, if the mortgage- 
debt was still unpaid, could not arise, and any 
decision of it was, therefore, premature, and 
obiter dictum. But I see nothing to prevent 
this Com t deciding on thatappenl any ques- 
tions of law that has arisen between the par- 
ties, and then remanding the case for deci- 
sion by the lower appellate Court of the ques- 
tion of fact, and disposal of ihe case in recor- 
dance with its decisions on the questions of 
law. And this, I think,is what was done. 
But even if the question were open to re-con- 
sideration, I should see no reason to dissent 
from ' the learned Judicial Commissioner's 
conclusion, or to hold that the plaintiff ig not 
entitled to bring the mortgaged property to 
sale. I have examined the case ‘cited by the 
learned counsel, and the only ones that 
support his contention are, in my opinion, 
KashtRam v. Sardar Singh (2) and Krishna 
Bhatchand v, Hari Jana: dhan (3). In the first of 
these it was held that “ the mere insertion in 


the document of a personal covenant on the 
(2) 28 A. 167; A: W. N. (1808) 226, 
(3) 10 Bom. L. B. 615, 
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part of the mortgagor to pay the mortgage 
debt on demand cannot alter the nature of the 
deed in other respects, and change what is 
on the face of it a usufructuary mortgage 
into a mortgage of another character.” But 
it was allowed that “if there was anything 
to be found inthe deed indicating an inten- 
tion onthe part of the mortgagor to charge 
“the mortgaged property with the payment of 
the mortgage-debt, the case would be other- 
wise,” and Jofur Husen v. Ranjit Singh (4), 
was distinguished. but not dissented from. 
In the Bombay case Batchelor and Heaton, 
JJ., professed to follow both Jafar Husen v. 
Ranjit Singh (4) and Kushi Ram v. Sardur 
Singh (2) and after distinguishing certain 
Madras cases in which covenants to re-pay 
had been held toimply a power to sell in 
default of payment, as only deciding the pro- 
per construction of the deeds then befure the 
learned Judges, found with regard to the docn- 
ment before them that it did not contain 
‘anything more than a personal and coudi- 
tional promise to pay’ or ‘any indication that 
the property was bypothecated’. On the other 
hand, as pointed out in Jafar Husen v. RB miit 
Singh (4) the intention of the parties is to be 
looked to in construing mortgage-deeds, and 
where a decd is partly of the nature of a 
usufructuary and partly of simple mortgage, 
the mortgagee is entitled to bring the 
mortgaged property to sale under the condi- 
tionr seb out in the deed. And as pointed 
out by Ismay, J. C. in Mohammad Amin v. 


Jan Patel (5) ‘words of hypothecation have 


always been understood to import the right 
of the mortgagee to bring the property to sale 
for satisfactiou of the claim.’ 

In the present case thereisadiatinct hypothe- 
cation of property in the words ‘In lieu of this 
amount, I have-.mortgaged the immovable 
property of the following description’. There 
is also 9 distinct personal covenant to pay 
Rs. 500 by specified instalments with 
interest in case of default. And though 
the mortgage is described as one with posses- 
sion, the mortgagor was not in fact in a 
pusition to give possession, there 1s no pro- 
vision in the deed forliquidation of either 
interest or principal from the usnfract, and 
the mortgagor undertook ty pry the mortgage- 
money, eventhough the mortgvzed property 
hould never come into his possession. The 


(4) 21 A. 4. 
(6) 12 0, P. L. R. 26 at p. 38. 
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mortgage was, in my opinion, ananomalous 
one,in which the characteristics of a simple 
mortgage predominated over those of an 
usufructuary one. And the plaintiff having 
never obtained possession of the property, 
the nsufructuary portion of the contract may, 
I think, be regarded asin abeyance, and the 
plaintiff seems to me clearly entitled to 
bring the property tu sale in satisfaction of 
the debt, for which it was hypothecated. It 
is only a usufructuary mortgagee’ as such’ 
that is debarred from suing for sale by 
section 67 of the Transfer of Property Act. 

The second original and first additional 
grounds of second appeal rely on an alleged 
presumption of English law that, over 20 
years having elapsed since the execution of 
the mortgage deed, it should be deemed to 
have been satisfied, as vitiating the lower 
appellate Court's finding of fact that payment 
of the mortgage-debt has not been proved. But 
the passage of Roscoe's Niri Prius Evidence 
(18th Edition, pages 36--38), to which I was 
referved by the appellant’s learned counsel, 
shows that the English presumption was in 
the nature of a rule of limitation of suits on 
bonds, when none had, been provided by 
statute. And this is expressly stated in one 
of the cases therein cited, The Mayor of 
Kingston upon Hull v. Horner (6) No such 
role has been expressly recognized by the 
Indian Evidence Act, and J am not prepared 
to apply it as a rule of human-conduct and 
business under section 114 of that Act, and 
see no sufficient cause for interference with 
the lower appellate Court's finding of fact, 
which seems to me to have been arrived at 
after due consideration of the evidence a 
probabilities. $ 

The third original ground is a general one, 
and the second additional ground impugns 
the plaintiff's right to sue onthe ground 
that he is the assignee of a mere right tosue. - 
It was admitted before methat no objection 
to the validity of the plaintiff's assignment ' 
had been raised in the pleadings. Moreover, a 
mortgage is nota mere right to sue, but an. 
interest in immovable property. This ground 
was not pressed, and need not be further 
discussed. 

The third additional ground is“ that the 
plaintiff could in no care consolidate the 
simple debt of Rs. 505-6-0 with the mort- 
gage-debt, if any, dae.’ The question what 

(6) 1 Cowp. 102 at p. 109. 
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remedy was intended to be given by section | 
" 99 of the: Transfer of l’roperty Act to a 
mortgageein respect of claims of his against 
the mortgagor independent of the mortgage., 
- ig one of .considerable difficulty, and the 
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appellant’s contention is supported by the” 


decisions of the Allahabad High Court in 
Azim-ullah v. Najum-ım- nissa(7) and Mahabir 
Singh v. Saira Bibi (8).. But those decisions 


. were expressly dissented from by Stevens, J... 


C., in Saligram v. Murlidhur (9). And though. 
the view taken by Stevens, J. C:, was criti- 
cized by Ismay, J. C. in Mohammed Amin v. 
Jan Patel. (5) it was not definitely dissented 
from ; and it has been followed by this Court 
in two unpublished cases by- Batten, A. J. 
C. in Seth Lakhmt-Ohand vy, Bailaly (Second, 
Appeal No. 864 of 1905), and by Drake- 
Brockman, J: Cs- in Pulandar Singh v. 
Prem Narayan (Second Appeal No. 360° of 
1906), and, as was pointed out in the last 
mentioned case, accords with that taken-by 
the Madras High: Court in Govinda Bhatta v. 
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land—Central Provinces Land Revenue det (XVIIL of - 
1881), s3. 64,74, 117,132, 152—Contract Act (IX of. 
1872), s 63—Right to re-imbursement —Essential condi- | 
tions— Payment under compulsion of law. re 
-A mortgage transaction comes to an end when“ 
under the decree absolate for foreclosure, the mort- 
magees are converted into owners of the ostate mort-! 
gaged, and the relationship of mortgagor and mort- 
goe ceases after that. 
Iu, view of the provisions of sections 74, 182 and 


"159 of the Land' Revenue Act, a Civil Court is de-- 


barred from taking cognizance of a claim by a pro- 
prietor fo hold land free from revenue against the , 
malguzar, whether the claim is put forward by a suit | 
or by way of defence to a suit. : 

Ambika Prasad v. Vishwanath, 1 N. L. R 140; ° 
Baniram v. Mahomed Abdulla, 9 O. L. J. 85n; 2 Ind., 
Oas. 69, followed. j 

A suit by a mulgurar against a proprietor for the 
recovery -of tho portion of land revenue debitable 
against the defendant's lands and paid by the plain- 
tiff, is cognisable by a Civil Court There is nothing , 
in the Land Revenue Act to take away tho jurisdic- 
tion of a Civil Court to try such a suit. ` 

The person to bear the burden of land revenue is 
primarily the person who as proprietor enjoys the 
benefit of the land on which it is a burden. 

Whore under a settlement arrangement with the 
malgusar, the land revenue on the defendant's land is 


_ Narain Bhatta (10). I am not prepared to 
dissent from it, and note that it is mention-. 
“ed with approval by the appellant’s learned 
counsel, Dr. Gour, at page 1040 of his work 
on the Transfer of Property Act, (2nd edition). 


included in the assessment of land revenue, payable 

by the malguxzar, the Jatter is entitled to call upon the 

defondant to pay the amount which the malguzar has, 
‘paid to the Govornnient on account of the asseasment 
_on defendant's lands. The payment of the revenuo 


ah (T) 16A. 416. 


The last additional ground ig that the 


plaintiff’s suit on personal covenant is time- ` 


barred. This is admitted, but does not affect 
the correctness of the decree appealed 
against. The appeal, therefore, fails, and is 
‘dismissed with costs, - | 


Appeal dismissed, | 


(8) 17 A. 520. 
- + (9) 19°C. P. L. B. 21. 
(10) 29 M. 424; 16 M. L. J. 264. 
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or Revenue Court—Claim io hold - land free from 
_ vetenue urged by way of defence toa suit—Suit by mal- 
~ gmzar to recover land revenue debitable to defendant a 
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by the malguzar is not a voluntary payment but a 
payment under compulsionof law. . 

According to section 69 of the Contract Act, before 
“the liability to pay or the right to be re-imbursed, 
can accrue, it ig not necessary that there should be 
any contract or privity between obligor and obliges, 
nor need there ba circumstances from which a con- 
tract can be implied between the two. It is enongh 
if the two conditions, namely, an original liability to 
pay and its discharge by a person interested to pay, 
ar fulfilled. j 
. Raghoba v. Raghoba, 8 C. P. L. R. 106, at p. 107; 
Janki Prasad v. Balmukund, l4 C. P. L. R. 107 at p. 
108, referred to. h 

The liability of tho owner of the land extends only 
to the portion of the revenue properly chargeable on 
his lands and not to their rental value fixed for pur- 
poses of assessment. , | 

Appeal from ‘appellate decree against 
the decree of. Mr. Raghunath Rao, District 
Judge, Hoshangabad, dated the 23rd Octo-, 
ber 1908, confirming the decree of Mr. O. 
P. Misra, Munsif, Hoshangabad, dated the- 
81st July, 1908. ; 

Mr. V. R. Gudrey, for the Appellant. 

‘Judgment.—the plaintiffs aro the 
proprietors of mouza Santalai inthe Hoshang- 
abad district. The defendant is in possession 
of some lands included within the ambit of 
this village. The suit, according to the plaint, 
was for the recovery -of rent (lagin) of the 


~ 


- 
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lands in the defendant’s occupation. The 
real nature of the claim was, however, 


disclosed when the parties were examined by. 


the Court. . The admitted facts are these: — 


The defendant and his brother were former- © 


ly the proprietors of Santalai, It war mort- 
gaged by them with the plaintiff by a deed 
dated the 2od of December 1899. Some sir 
and khudkashtlands were excladed from the 
scope of this mortgage. In due course, fore- 
closure followed and the plaintiffs are now 
the owners of the village under a decree 
absolute for foreclosure exclusive of the lands 
referred to above. These have continued to be 
the property of the defendant and his brother 
under their old title as proprietors. The 
lands in the defendant’s possession have been 
taken into account in the assessment of land 
revenue of the village and this assessment 
the plaintiffs have to pĘıy to the Government 
underthe termsof theSettlement engagement. 
By the suit referred to above, the plaintiffs 
sought to recover from the defendant what 
they considered was the portion of the land 
revenue debitable against the defendant's 
lands. 


The defence was that under the terms of 


the mortgage, which was the foundation of 
the plaintiffs’ title, they were bound to pay 
all public demands onthe lands excluded 
fromthe mortgage and left with thedefendant 
and his brother. This defence has failed in 
the Courts below and the claim as laid has 
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beon decreedin full. In second appeal, the . 


above plea hns been repeated. It has further 
been argued that the plaintiffs could not sue 
to recover the revenue payable on the de- 
fendant’s lands until the {same has been 
separately assessed by the revenue officer 
under the Central Povinces Land Revenne 
Act, the jurisdiction of the Civil Court being 
limited to a suit to recover the revenue so 
assessed. 


As regards the first plea, the mortgage > 


deed nowhere throws on the mortgagees the 
liability to bear the land revenue charge on 
~ thelands left with the mortgagors. Moreover, 
the mortgage transaction came to an end 
when under the decree absolute for foreclosure, 
the plaintiffs were converted into owners of 
the estate mortgaged. The mortgage- 
contract does not profess to regulate the 
respective rights of the parties after the 
relationship of mortgagor and mortgagee 
would cease. The defendant cannot, there- 
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fore, invoke the aid of the mortgage in support ` 


of his plea of non-liability. 

Even assuming this defence had been 
available. section 74of the Land Revenue 
Act, read with section 152, would have come 
in the way. The former section lays down 


that the Settlement Officer and under rec-- 


tion 182, the Deputy Commissioner, when 


a settlement is not in progress, shall decide ~ 


claims to hold land wholly or partially free 
from revenue as against the malguzar of the 


mahal put forward by a person, who is the” 
proprietor of sach land. And section 152° 
that no Civil Court shall exercise ` 


suya 
jurisdiction over any matter referred to in 
section 74, This bar of jurisdiction is not 
confined to suits only. The Civil Coart 
cannot take cognizance of a claim of the 
nature cavered by section 74, even when such 
a claim is put forward by way of defence. 
Clause (a) of the section, no doubt, speaks of 
suits and applications but clause (b) takes 
away the jurisdiction completely. This 
principle has been recognized in several 
decisions of this Court, reported and un- 
reported. The latest reported case is Ambika 
Prasad v. Vishwanath (1). It has recently 
been followed in a Sambalpur case by the 


r 


+ 
| 


3 


Calcutta High Court [see Baniram v. Mahom- 
“ed Abdulla (2)1}. | ' 


As regards the plea of want of jurisdiction 


to entertain the suit, I can find nothing in the 


Land Revenue Act taking away the ordinary . 


jurisdiction of the Civil Court to try a suit 
of this nature. ‘Section 9 of the new Civil 
Procedure Code which is a reproduction of 
section 11 of the old Code, except as to four 


words, saya that the Civil Courts shall have. 


jurisdiction to try all suits of a civil nature 
excepting suits of which their cognizance is 


etther expressly or -impliedly barred. The. 


words in itslics have been added in the new 
Code. Section 64-of the Land Revenue Act 
has been referred to as constituting an ex- 
press bar. But that section merely vests the 
Settlement Officer with power, to be exercised 
at hts discretion, to make, on behalf of malik 
makbuzas or other like holders of land, such a 
sub-settlement-as shall secure to them from 
the malguzar of the mahal their existing 
rights. It is not compulsory on a Settlement 
Officer to make such n sub-séttlement. even 
when an application in that behalf is made’ 


(1) 1 N. L. R. 140. 
(2) 9 0, L. J. 85n ; 2 Ind. Cas. 69, 


~ 
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tohim. It is equally-diseretionary with -the 


malik mikbuza or other like holder of land to 
prefer any such application. It is an enabl- 
ing section and_ nota section taking away any 
jarisdiction, which otherwise exists. More- 


over, the sub-settlement contemplated here is. ` 


to be made on behalf of a malik makbusa or: 
other like holder. If he does not move in 
the matter, it cannot be forced on him at the 
instance of the malguzir. It ig intended to 
secure the formerin Ars rights against the 
latter and not to enable the latter to enforce 
his rights against theformer. It wonld bea 
strange anomaly, if asection which gives no 
power of initiating proceedings*under it to a 
malgusar is to be held as taking away -his 
ordinary right to go toa Civil Court fur the 
enforcement of any. right of a civil nature 
he may have under the law. Nor is there 
anything in any other provisions of the Act, 
which can be said to take away by necessary 
implication the jurisdiction of the .Civil 
Courtin a matter like this. I hold, there- 
. fore, that the suit is cognizable by the Civil 
Court. g A 
The question, however, still remains, can 
the plaintiffs, in the absence of any contract 
“in that behalf, call. upon the defendant to 
pay the amonnt they (the: plaintiffs) have 
paid to the Government on account of the 
assessment on his (defendant’s) lands. Now 
every proprietor of land, whether itis a mahal 
or part of a mahal, holds it subject to the 
payment of the revenus of the Government. 
This constitutes a permanent first charge and 
no‘land can be relieved of this liability except 


FF ropa a grant by, oran order of, the Guvern- 


ment. The person to bear this burden is 
primarily the person, whoas proprietor enjoys 
the benefit of the land-on which itis a burden, 
Jon the prinsiple-thit he who derives the 
advantage ought to sustain the burden. He 
cannot claim to be relieved of it merely 
because the Government for its own con- 
- venience has chosen to include iting similar 
burden on another préprietor under a special 
arrangement entered into with him. If then 
the charge or burden continuer unimpaired in 
‘spite of ita transfer merely for the cən- 
venience of realization to another person, can 
the’ latter claim to recover it: from the 
party erightfally liable for it after he has 
. himself discharged or satisfied it? I think, 
he can on the principle underlying section 69 
-of the Contract Act. Itis not a voluntary 


+ 


‘the latter would indemnify the former. 


in this connection. 14, 
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payment, though a payment unasked. It isa 
payment under compulsion of law, uader the 
pains add penalties laid down in Chapter VIIL 
of the Land Reyenus Act for the collection of 
land revennoe. Itis a payment by a person 
bound to pay it as also entitled to pay it and 
who pays it under circamstances which make 
it necessary that it should bé paid to save the 
whole estate, in which, is included the land of 
the person from whom the reimbursement is 
demanded. From the initial liability coupled 


- withits discharge bya personinterested therein 


springs the resulting right of reimbursement. 
According to section 69 of the Contract Act, 
before the liability to pay or the right to be 
reimbursed can acerue, it is not necessary 
that there should be any contract or privity 


-between the obligor and the obligee, nor need 


there be circumstances from which a contract 
can'be implied between the two that if the 
one paid what the other. was bound to pay, 
lt is 
enough if the two conditions, namely. an 
original liability to pay and its discharge by 
@ person interested to pay, are fulfilled. The 
provisions of the section then come into opera- 
tion and the party reaping the benefit of the 
payment becomes at once liable. Section 117 
of the Land Revenue Act may be referred to 
no doubt, does not 
create a right, which does not otherwise exist. 
Bat it-clearly presupposes that a right of the 
kind claimed on behalf of the malguzar in this 
case exists and on the basis of this recognition 
of a pre-existing right.asit were, ib goes on to 
provide that notwithstanding any agreement 
to thé contrary made after the Act came into 
force, such a right may be enforced, 
provided the land with respect to which the 
claim is made is shown to have been taken 
into consideration: im the assessment of the 
mahal, in which it is included. See the re- 
marks of Stevens. J. C., in Raghoba v. 
Raghoba (3) and of Ismay, J.C,in Janki 
‘Prasad v. Balmukund (4). 

There remains now the question of the 
amount for which the. defendant is liable. 
The lower Courts have taken as the basis of 
calculation the rental values of sr and 
khudtasht adopted for the paurpo3es of 
assessment and. an apportionment dapend- 
ing on the proportion which the area of 


the total “sr and khudkasht lands in 
(8) 80. P. L. R. 108 at p. 107. 
(4714 0. P. L. R. 107 at p. 108, 
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the mahal bears to the area of the defendant's’ 


lands has been made. Bat the revenue is, 
ouly a percentage of the rental value and not 
the whole of such-valae. Omitting ‘minor 


- details, the assets of a mahal upon which the. 
. assessment is framed are made up of .(1). 


_ miscellaneous income. 


4 


rents, (2)- valuation of .the pro, 
home-farm and '.(8) siwat ..or!: 
The valuation of the 


ryols 
prietor’s 


.home-farm is the annual rental value of the 


-lands composing it. 


t 


Section 218' of the. 
Settlement Code (1903) lays down that this 
rental value will not, as a rule, be less than 
the deduced rent. Section 202 provides that. 


- the unit-rate ° ‘adopted for the valuation ‘of 


tenant’s land willordinarily be also used for 
valuation of “sir and khudkasht. It is thus 
clear that in adopting the figuresrepresenting 
the rental values given by the patwart as 
the basis of apportionment, the Courts below 
haye ‘imposed on the defendant a burden: 
higher than’ what- he is liable for. His 
liability extends only-to the revenue properly. 
chargeable on his lands and not to their 
rental value. In proceeding on the latter, 
the Courts have given. to the plaintiffs a 
portion of the proprietors’ profits, to which: 
they are not entitled. The. case thus must 


_ go back for a determination of the nmount 
- of revenue legitimately chargeable on the 


+ 


defendant's land. The decree of the lower 


- appellate Conrt is set aside and tha case 


‘reference to the above ` 


remanded to that Court for re-trial with 
remarks, The 


- appellant will get a refund of Court-fee paid 


on the memorandum of appeal. As both 
parties have failed to proceed on right lines, 


~ other costs incurred up to date shall remain 


as spent. Costs hereafter to be incurred will 
be borne as [may be ordered by the Court 
below. . r 


Oase remanded, 





| (8. c14 O.W. N. 889.) 
CALCUTTA HIGH COURT. 
Secon Crvia APPRAL No. 887 or 1608, 
Augast 27, 1909. 

Piana Mr. Justice Chitty and Mr. Justice 
“Richardson. 


_. - SHEIKH MIADHAR—Devexpaxt— 


- APPRLLANT _ 
-versus 7 
, RAJANI KANTA RAY—Pranrite— s 


RESPONDENT. 
` Landlord and tenant—Surl for ent Dena i land- 


os 


ka 


INDIAN CASES, 


- an obtter 


_ (5) 9 0, W. N. 928, > 


‘lords, title —Forfeiture—-Suit for ern 
Inn suit for arrears of rent, the tenant dependant 


gaid that he was not the tenant of the plaintif and | 


that he held the land‘under a third party. On that 
defence the suit was dismissed. The plaintiff then- 
sued to recover the land on the ground that ‘the ‘de. 
fendant is a trespasser: . 

Held, that the defendant in stich’a case is debarred 
from again pleading his tenancy and ‘claiming to hold 
possession on that ground. - 

Nilmadhab Bose v. Ananta Ran Bagdi, 2 0. W. N; 
_'T15, Fayj Dhali y. Aftabuddin, 60. W.N. 766, Rams 


“gati Mohrer v. Pianhari Soal, 3 O.` L.-J. 201 and — 


Khater Mistri v. Sadruddi Khan, 840.922, followed. 


_ {1910 © 


Srimati Mallika Dassi v. Makham Lal Chowdnrtty 9°. 


C, W. N. 928, distinguished. 
- Appeal from the decree of the third 


“Sunb-Judgé of Mymensingh, dated’ January | 


23, 1908, modifying that of the third Munsif 
of Kishoreganj, dated June 24, 1907. 


Babn Tarak Ohundra Chakravarty, for the 


Appellant. - : 
Babus Jogesh Chandra Roy and Akhil Band 
Guha, forthe Respondent, - 
J udgment.—Ia. our opinio the poi 
which has been argued before us here, 
whether the defendant No..l can set up the 


‘defence that he has set up in the present suit 


for possession, is concluded, by authority. 
The plaintiff brought a suit against-the 


` defendant No.1 for rent. In that suit, the, 


defendant No. “1 said that he was not the 


tenant of the plaintiff and resisted the claim - 


for rent on that ground. What is more, in 
his deposition he said that the plaintiff was 
not his landlord and that he held the land 
under a third’ party. On that defence, the 


plaintiff’s first suit was dismissed. He’ now 
sues again to recover the land-from*the - 
‘defendant on the ground that the defendantr. 


X 


is -a trespasser. It has been held in a 
number. of decisions of this Court that the 
defendant-in such a case is debarred from 


again pleading his tenancy and claiming to. 


hold possession on that ground. We may refer. 
to the cases of Nilmadhub Bose v. Ananta Ram 
Bagdi (1),Fayj Dhali v. Aftabuddin Sirdar(2), 


Ramgati Mohurer v. Pranhari Seal (3), and: 
` Khater Mtstidv. Sadruddi Khan(4). The learn- 
ed pleader for the appellant relied upon the — 


case of Srimati Mallika Dassi v. Makham Lal 
Ohowdhry (5). Nodoubt, in that case- the 
learned Judge remarked, though ib was. purely 


(2) 6 O. W. N. 575. 
(4) 34 Ô. 922, 


(1).3 C. W. N. 755, 
(3) 80. L. J. 201. 


a 


dictum, that they were daqubtfal _ | 
whether the decision in Nrlmadhab ‘Bose v, 


= 


Vol. Vv) 


—-- ee ee ee wa 4 
~ 


NARKI v. PHEKIA.  - 


~ Ananta “Ram Bagdi (1) ‘and’ Fa Dhali'v. 


r 


~ 


Aftabuddin Sirdar(2), above referred to could ` 


be reconciled with the earlier decision in Debir- 
tddi v. Abdur Rahim (6), Dhora Kairiv. Ram 
Jewan Kairi (7). The facts, however, of the case 
in Srimats Mallika Dassi v. Makham Lal Ohow- « 
dhry (5), are quite distinguishable from tbe 
cases which we havecited.in the present, case. 
There the plaintiff was only one of several 


co-sharers and the defendant resisted his - 
claim in a suit for rent on that groundand - 


it was held that he was not thereby debarred 
from pleading tenancy in a subsequent suit 
in ejectment. Here, as in the cases first cited, 
the defendant No. 1 has.wholly. denied .the 
plaintiff's title. 
think that this appeal cannot possibly succeed 
on that ground. 

. The learned pleader for’ the anani has 
attempted further to argue that this suit is 
barred by limitation. The first defendant 


took that plea in the first Court and the And- 


ing of fact was against him. It was to the 
effect that the suit had been brought within 
12 years from the date of the delivery of 
possession to the plaintiff of hissaham through 
the Collector and that there was no question 
about adverse possession before the partition. 
This finding was not questioned by the first 
defendant in the Court of Appéal below and 
it must, therefore, -be taken as standing 
against him. . 

‘ For these reagons, we think that the appeal 
fails, and must be dismissed with costs. 


Appeal dismissed. 


6) 17 0. 106. (7): 20 ©. 101.. 





> 


(s. c. 14 ©. W. N, 841; 1107 L, J. 138.) 
‘ CALCUTTA HIGH COURT. 
Seconp Civin Appeau No. 722 or 1907. 
` September 2, 1909. 
Present: —Mr.. Justice Stephen and 
Mr. Justice Chatterjee. 
Musammat NARKI- PLAINTIFF—ÅPPELLANT 
ca terus ` l 
Musammat PHEKIA AND oTHERR— 


DRARNDANTH— RESPONDENTS. 

Evidence Act (I of 1872), 5. a bik Ba of 
death——Time of death, 

The presumption that arises.on a man not Geeta 
been heard of for seven years, isa presumption that 
he-is dead at the time when the quoation ‘is raised, 
and not at sote antecedent date. 

- Fani Bhusan Banerjee v. Surja Kant Roy Chowdhury; 


11 O. W. N. 888; 35 O. 25; 8 0. L. J, 649, and Moala . 


INDIAN CASES. | #09 


‘Following these cases; we. 


f 


DA 
? 


A v. Moolla Abdul Rahim, 10 O.W. N. 88, 33C 
(178 at p. 176; 20. L. J. 236; 15 M. LJ. 317; 7 Bom’ 
L. BR. 892; 2A. L 3.708; 32 I. A. 177, followod. 4 


Appeal from the decree of the second Sub- 
Judge of, Saran, dated January 31, 1907. 
_ modifying that of the first Munsif of Ghana, 
dated July 2, 1906. 

Babu Dwarka Nath Mitter, for the Ap- 
` pellant. 

Moulvi Mahomed Mustafa Khan, for the 
Respondents. 

Judgment.—fThis case comes before 
us on second appeal and the facts admitted 
and found areas follows. The plaintiff is the 
daughter of one Moula Miyan who during his 
life was in possession of aholding jointly with 
his brother Halkori. The latter died first and 
Moula Miyan afterwards executed a deed -of 
gift of all the property in question to the 
plaintiff. The plaintiff snes to recover posses- 
sion of the holding, but her claim is resisted 
by defendant No. 3 the sole respondent be- 
fore us, on, the plea that she is the widow 
of Halkori’s- son Mangru, and is entitled to 
the property in dispute jointly with the 
plaintiff and has been so sinea the death of 
Halkori and Moula, and is now in possession. 
It is.admitted that if Mangru died after 
Halkori this contention is correct. All that 
` we know about-Mangrn is that he went abroad 
about 1862, ten years before the death of 
Halkort, which: occurred in 1872, and bas 
not since been heard of by those who would 
naturally have heard of him if he bad been 
alive. Under these circumstances the plaintiff 
in order to make ont her case must establish 
- that Mangru died before Halkori. She has 
mot done this ‘by evidence and the question 
is- whether she can derive any assistance 
‘from section 108 ofthe Evidence Act. If that 
section applied to the case the burden of 
proof would shift, and instead of the plaintiff 
having to prove that Mangru was dead ata 
given time, the defendant would have to 
prove that he was then alive. But ‘we are 
constrained to hold that it does not. In Fani 
Bhusan Banerjee v. Surja Kant Roy Chowdhury 
(1), it is expressly laid down by Geidt, J., 
that the presumption that arises on aman 
not having been heard of for seven years is a 
presumption that he is dead at the timo when 
the question is raised that is in this case at 
the’ date of the suit, and not at some antecedent 
‘date, that is at the time of Halkori’s death 


(1) 11 0. W, N. 898; 5 O. L. J. 640; 85 O, 36. 


` is, therefore, entitled to this. 


+ 


- 


“ GOGURI CHURN PATNI Y. SITA PATXI. 


-~ in 1872. The judgment of Maclean, C. 5 


seems, on the facts mentioned in the audenient 
of Geidt,’J., to be to the same effect. A similar 
view was expressed by the Burmah Chief Court 


~ in Moolla Cassim v. Moolla Abdul Rahim (2) 
“and was accepted by the Privy Council. This . 


is not the English Law as may be.seen in the 
judgment in the leading case of Inve Phene’s 
Trust (8) and the cases there quoted, and 
: were the matter res integra; we are not sure 
that we shouldattributeto the words ofsection 


108 the effect thatis given tô them in the cases 


we have mentioned. As itis, however, we have 
to hold that though a ‘plaintiff alleging 
Mangru’s death in 1869 would not have had 
to prove it then, the present plaintiff must 


prove that he was dead three years later. 


This state of the law may give rise to some 
highly. anomalous situations as would be 
the case had Mangru’s estate been adminis- 
tered in 1872. But in the present case 
the plaintiff, to make good her claim, must 


. prove that her father was entitled to 16 annas 


of what he purported to give her, and to do 
this must: establish that Mangru died before 
his father which -she has failed to do. Her 


father was, however, at the time of his gift to © 


‘her entitled to 8annas of the property, and she 
I In addition to 
this the Sub- Judge has allowed her an’ addi- 
tional two annas, or ten anas in all, but as 
there is no cross-appeal we need not consider 
whether this -decision is correct. 

The result is that this appeal is’ dismissed 
with costs. 

Appeal dismissed. 

(2) 10 0. W. N. 33; 83 O. 178 at p.176;2 0. L. J. 

236; 15 M. L. J. 817; 7 Bom. L. R. 892; 2 A. ‘L. J. 788; 


82 L A. 177. 
(8) 5 Ch. App. 189; 39 L. J. Ch. 316; 22 L. T., 111; 


_ 18 W. R. E08. 





(5. 0.140. W. N. 846.) 
CALCUTTA HIGH COURT. 
Seconp Civiu Appa No. 680 o7 1908, 
November 19, 1909. 

Present:— Mr: Justice Caepersz and 

Mr. Justice Doss. 
GOURL CHURN PATNI—Piiinrizr— 
APPELLANT - 
verses 


- SITA PATNI—Derenbanrt-—Responrpenr. ' 


Hindu Law—Remarriage of widow — Widow ceases 
to be usdote of deceased and to represent his estate— 


710 INDIAN CASES. 


[1910 ` 


Mortgage suitagatnat widow after her remarriage—Decrec 
null and void—~Reecution purchaser gets no title—Oreil 
Procedure Code (Act XIV of 1882), 38. 832 and 335— 
FPinality of order—Order upon enquiry. ; 

On the death of a mortgagor, his widow remarried 
and left her husband’s house artd his mother remained 
in possession of the mortgaged’ premises, Then . 
the mortgagee brought ‘a- suit upon his mortgage 
against the widow of the mortgagor, obt ‘ined a decree 
and in execation purchaged the property and brought — 
this suit for possession : š 

Held, that a sale of the property was, without ‘ 
juriadiction, and null and void. ` 

Khiarajmal v. Diam, 9 C. W., N 201: 32 1 A. 23; 
32 0. 296, 2 A. L. J. EN, .L, J. 534, 7 Bom. L. R 
1; followed. 

The widow of the mortgagor had gawa to be his | 
widow at tho date of the mortgage suit, as she had 
taken to herself another husband. 

Rasul Jehan v. Ram Surun, 22 0.539 and ve v. 
Govinda, 22 B. 821,referred to. -. - 

Thorefore, the decree on the mortgage was 
against a person who at the time did not legally | re- 
present the estate of the mortgagor, and it cannot 
affect the rights of the mortgagor's mother who was _ 
not made.a, defendant in the mortgage suit. 

The only order under section 835 of the Civil Pro- 
cedure Code of 1882, upon which the character of: 
finality is impressed, is an order made upon inquiry; 
and by- parity of reasoning the same . effect can only 
attach to an order under section 382 when an investi- 
pation has been made. 

Kunj Behari v. Kandh Prashad, 6 0. L. J. 362, - 
followed. i 


Appeal bone the order of the Sub-Judgo 
of Cachar, dated December 16, 1907, revers- 
ing that of the Sudder Munsif of Cachar, 
dated October 22, 196. ; 


- Baba Brojendra Nath Dhatane, for the ` 
Appellant. i 

Babn Gobind Omi Dey Roy; for the 
Respondent.. 

sudgment.— -This is an appeal in ‘Be 
suit brought by the plaintiff to obtain posses- 
sion’ of certain property against which a 


` decree had been recovered on the basis of a 


mortgage executed by Paran Patni deceased. 


The facts found are that, on the death of 
the mortgagor, his mother Sita remained in 
possession of the premises. His widow 
Chinta, however, against whom alone ’ the 
decree was obtained after an interval of 
several years, had, meanwhile, re-married’ 
and left her hashand’s house. The Court of 
first instance gave the plaintiff a decree and 
directed him to be put in possession of the 
premises’ (which he had purchased in execu- 


tion) by ejecting the mother of the deceased: 


mortgagor. On- appeal, the Subordinate 
Judge has reversed that decision and dis- 


x 
I 


* 
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GOURI OHURN PATNI V. SITA PATNI, 


missed the’plaintiff's suit basing his judg- 


ment, for the most part, on the provisions of 
the Hindu Widows Remarriage Act (XV of 
1856). 

In second appeal before us, four soulentions 
- have been advanced for the plaintiff, first, 
that the mortgage decree was passed against 
the widow Chinta who was the legal 
representative of the deceased, mortgagor 
Paran; secondly, that if she was not the legal 
representative, nevertheless, the decree binds 
Sita, the mother of Paran, unless and until it 
is set aside, in other words, that the sale in 
execution of the decree is a voidable saleonly; 
thirdly, that inasmuch as the mother (Sita) did 
not pursue her application under section 332, 
Civil Procedure Code, she is bound by the re- 
sult of it because she has not brought any suit 


as contemplated by_the last paragraph of the 
section ; and, lastly, that in any view of the, 


case, Sita cannot retain possession of the 
mortgage premises without redeeming the 
same. 

We think the decision of the lower appel- 
late Court is correct and must be affirmed. 

The decree on the basis of the plaintiff’s 
mortgage was nadoubtedly passed against a 
person who, at that time, did not legally 


represent the estate of Paran and so the ` 


decree canot affect the rights of Sita a 
person who was not brought in as a defendant 
in -the mortgage snit. It may be as the 
learned Subordinate Judge observes, that 
Sita, the mother of the deceased, might have 
contested that suit and shown that no mort- 


„Bage was ever executed, bat, however .that 


set 


may be, at the tims” when the suib was 
instituted to enforces the mortgage, the widow 
Chirta had ceased to ba the widow of the 
deceased Paran as she had taken to herself 
another husband. 

In support of the view we adopt, we nesd 
‘only refer to the cases of Rasul Tokan Begum 
v. Ram Yurun Singh(1) and Vithu v. Govinda 
(2). This is in accordan e with the principle 


' of Hinda law that a Hindu widow is part of 


her husband, so tospeak, and continues his 


_ existence for the purpose of representing the 


property of which he died possessed. 
The plaintiff-appellant before us, invites 
us in, effect to convert æ suit for ejectment 


` into a mortgage suit and to compel the de- 


fendant Sita to contest it as such. We need 


. hardly say that this course, cannot be permit- 
(1) 82 0, 589. (2) 22 D. 821. 


r 


- these years, 


~ 


INDIAN. OASES. 7 711 


ted, and the more so as it is still open to the 
plaintiff to bring a fresh suit, if so advised, 
on the basis of his mortgage. 

These observations dispose of the first two 
contentions raised, but with reference to the 
argument that the sale at which plaintiff 


_ purchased is voidable and still binding on the 


defendant Sita, we would further say that 
their Lordships. of the’ Privy „Council in 


‘ Khiur gmal v. Diam (3), distinguished the 
- case of Malkarjun v. Nurhan (4) and held 


that a sale of the property of a person un- 
represented in the suit was without jurisdic- 
tion and null and void. 

" The third contention is concluded by the 
authority of the recent case of Kun; Behars 
Lal v. Kandh Prashad Narain Singh (5), 
where Mr. .Justice Mookerjee relied on the 
plain words of section 335 of the old Code 
(1882), and pointed out that the only 
‘order upon which the character of finality 
is impressed is an order made upon inquiry. 


‘By parity of reasoning, the same effect can 
‘only attach to an order under section 332 


when an investigation has been made 


‘which was not done in the present case. 


Indeed, section 335 is the more applicable 


_gection because the obstruction by the de- 


fondant Sita was made to the plaintiff as 
an suction-purchaser and not as a decree- 
holder executing his decree. — 

- The last contention is one’which has been 
i enis disposed ofin the general views 
we have expressed. It is not here a quas- 
tion of augmenting the estate of the mother 
Sita, by disregarding the mortgage, but of 
relegating the plaintiff to a proper action 


against her as representing the entire pro- 


perty of the deceased Paran. Admittedly, 
ghe is in possession and the plaintiff has, all 
ignored her existence and 
obtained a decree against a person who was 
not representing the property. 

In these views, we mast digmiss this appeal - 
with costs. 

Appel dismissed with coats. 

' (3) 90. W. N. 201 : 32 L A. 23; 32 0. 298; 2AL J. 
7.00. L.J. 594; 7 Bom. L. R. 1. 

4:5 O. W. N. 10; 27 L A. 216; 25 B., 837, 

o) 60. L. J. 862. 
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GITANTA RAMAKNA 0. NARAYANASAMI.. ` 


(s. c. 7 AL L. T. 62.) 
MADRAS HIGH COURT. , 
Seconn Civiu APPRAT, No. 1389 or 1905. 
l i October 1, 1909. 
Present: :—Mr. Justice Miller and Mr. Justice 
|; Sankaran Nair. . . 
GHANTA RAMANNA AND OTHERS— 
[DEFENDANTS— Å PPALLANTS 
i versus . 
G: NARAYAN ASAMI NAIDU GARU, 
; Receiver, NIDADAVOLE ESTATƏ—PLAINTIFE— 
. RESPONDENT, 
~ Iease-eed—Possessionoj lands leazed—Proportionate 
reduction for lands not given possession of—Payment 
of whole rent——Voluntary paymeni—Damages. 

‘The plaintiff sued for rent upon a registered 
muchiliha executed by defendants for aterm of 5 
years. The defendants contended that they executed 
the suit muchilika in the full belief that the entire 
‘leased property will be put in their possession but 
that a certain tract containing 600 acres was 
` frespassed upon by the neighbouring Talukdar who 
prevented defendants’ occupation and that the defen- 
dants paid under protest at the end of Fasli 1807 the 
full amount for Faslis 1805, 1308 and 1807- ` > 
. Held, that the payments were not voluntary pay- 
_ ments and that the tenant was entitled to recover them. 
“ Second appeal against the decrée of the 
‘Additional Subordinate Judge’s Courtof Goda- 
vari at Rajahmundry, in Appeal Suit No. 207 - 
of 1904, presented against the decree of the - 
ay of the District Munsif of Bhimavaram, 

tiginal Suit No. 668 of 1903. , 

rder.—We must ask. the Subordinate 
J udge of, Ellore for findings c on the following 
188088: — 


aera 


- Jand was leased to the defendants. 

(2).-if so were they placed in possession of 
this part of the land by the lessor P 
- (8) What portion of the income from the 
leased property i is der ivable from the portion 
in dispute P? `. 


In compliance with the above order, the | 


Subordinate Judge of Kistna‘at Ellore submit- 
ted the following findings: — 

1.1 find that the land in dispute was 
Teased to the defendants. 

2. I am of opinion that the defendants : were 
not in possession of the plot in dispute. 

3. The income may be roughly . fixed at 
Rs. 150 per »nnum. 

Mr. T. V. Seshagiri Iyer, for the Appellants. 


Mr. 0. R. Tircvenkatachariar, for the Respond- ` 


ent. 

| Judgment.— We accept the findings 
that the property in dispute is included in 
the lease and thatthe tenant was not put into 


~ 


ha 
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(1) Whether the disputed porkon of ilie: 


MOHAMED ESUF-U. RAJARATNAM PILLAT. 


: “possession and is, therefore., entitled to dam- 


ages. For Faslis 1308 and 1309 the landlord - . 


claims as rent Rs. 631 and Ra. 830 respectively _ 


as the balance due to him. Heis entitled to 
this amount less the sum of Rs-300 being,- 
` Rs. 150 for each of those years. [A 

The, question raised next is whether- the 
tenant ‘is entitled: to a reduction of ‘Re. 150 
for each of the Faslis-1305, 1306 and 1307 
in which the rent was folly or almost entirely 
paid. It is contended on behalf of the landlord 
that. this cannot be recovered because the pay- 
ments- were made voluntarily- by the tenant 
with full knowledge of all the facts. The lease, 
however, contained a condition according to 
which if the full rent were paid in any -year 


the tenant could be evicted from the whole | | 


land ‘and the lease forfeited, and a payment 
of the. whole rentin view of the threat’ held 


4 | - j {3910 ' 


out by this ċondition cannot, in our opinion, - 


be regarded asa voluntary payment. ' 

The tenant is, therefore, entitled toa reduc- 
“tion of Rs. 150 for each of these three years, 
and thelandlord is entitled to the’ balance of 
Rs. 10 unpaid for Fasli 1307. 

In the -result, the tenant is entitled to a 


- deduction of Rs. 750 from the total rent i 


decreed with interest from-the end of each 
Fasli year of payment in each- ‘year at 6 per- 
cent. up to date of plaint. 

We modify the decree accordingly. 

Parties willpay and receive proportionste 
costs throughout. 


Dents modifed. 


NG 


~ 





` 


‘ (s. c. TM. L. T.55.) 
` MADRAS HIGH’ COURT. — 
Scoxp Civ Appgat No. 36 or 1908. 
December 9, 1909... ` " 

-Present:—Sir Arnold White, Kr. Chief Justice, 

and Mr. Justice Krishnaswami ‘Aiyar. 
T. M. MOHAMED ESUF—DEFENDANT- - ; 

APPELLANT 
VET EUS 
B. M. RAJARATNAM PILLAT—PLATNTIRE | 
—RRERPONPENT, | 

| Trade mark— Sole right fo use-—Reputation, proof — 
J- Aaah with the name of the fim. 
To show that a particalar tyde mark has 
acquired a reputation in the mayket and that- por- 
‘chasers buy the goods by that mark and not from an 
‘examination of their nature or quality is not eu ficient 
to establish the right of exclusive user of the mark. 


_ There must be such an association betwoen thé mark 


- 


- - 


~ 


M 
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- article. 


_rTeference ‘to & commodity he must, I think- 


ka 
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and the firm’s name as to indicate. in the undor- 
standing of the publio that tho goods- bearing that 
mark come from’ that particular Arm. 

- Reddaway v. Banham, (1896) A. C. 199; 65 L. 
J. Q. B. 381; 74L T. 289; 44 W. R. 638; John Smidt 
v Reddaway and Oo., 32 C. 401; 9 CW. N. 28); 
Barlow v. Gobindram, 24 U. 364,1 O. W.N. 281; 
Munna Lal Serowjse` v. Jawala Prasad, 85 O. 811; 
Nooroodeen Sahib v. Charles Bowden, 15 M. L. J. 45, 
referred to. 


Second appeal against the P of the 
. Subordinate Judge’s Court of Trichinopoly, in 
. Appeal Suit No. 93, of 1906. presented against 


-the decree of the Court of the District Munsif- 


of Trichinopoly, in O. 8. No. 321 of 1903. 


Mr. L. A. Govindaragarter, for Mr. P. Re - 


Sundarier. and Mr. T, Natania for the Ap- 
pellant. 
Mr. E. R. Onan for the Respondent. 
Judgment, 
White, C. J.— "This appeal has been strenu- 
ously argued by Mr. Govindaraghava Aiyar. 
I see no reason to quarrel with his state- 


ment of law with regard to the question 


we have to determine. I think it may be said 
to be now well settled that a dealer in, or a 
manufacturer of, w particular article who 
adopts a name for that article, whether the 
namebe a purely fancy name ora descriptive 
name, cannot restrain another dealer from 
using the same name simply upon the ground 


that the article so named has acquired a -` 


reputation, even though it may be that the 
‘public have -grown accustomed to ‘buy the 


‘article in question only relying ‘on the name- 


and without examining the quality of the 
For a>man to be entitled to restrain 
another from using a particular name with 


= asthe law stands, be in a position to show 


= 


na 


that the public have grown to associate that 
particular name with himself as the manu- 
facturer of, or desler in, the article. 1 do not 
‘know that one need refer to authorities at 
any length. I may refer to a decision of the 
Honse of Lordsin Reddawag v. ‘Banham (1). 

[See.too John Smidt v. Reddaway § Co. (2)]. 

The House of Larda’ case wasa very strongone 
“because there the name which was adopted 
was a true description of the particular -com- 
modity.. We find the law laid down,T think, 
quite accurately, by Mr. Justice Sale. in 
Barlow v. Gobindram (8). He puts it thus. 


L quote the. head note: ‘To show that a 
(1) (1898) A, O. 199; 65 L. J. Q. B. 381; 74 L. T. 
389;.44 W. R. 88s, ` 
(2) 32 0. 401: 9 0. W. N. 281. 
` (8)°94 0. 364; 1 C, W. N, 281. 
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number has acquired a 
reputation in the market, and that pur- 
chasers buy the goods by that number and 
not from an examination of the nature 
_ or quality of-the cloth is not sufficient to 
~ establish the right of exclusive user of that 
-number. There must be such an association 


‘between the numberand the firm’s nameas 


to indicate 1 in the understanding of the public 
thuat the goods bearing that number came 
from that particular- firm.” The same view . 
was tukenin a later Calcutta case. [ Munnalal 
Serowjee v. Jawala Prasad (4)], And, as re- 
- gards our own Court, we find the law laid 
down in substantially ‘the same termsin Noor- 
oodeen Sahib v. Oharles Sowden(5). Therefore, 
itseems tome the law does not present any 
- Serious difficulty in the case. 

‘Of course it must be borne in mind that 


“we are dealing with this case in second ap- 


pealand the question we have to consider— 
and really the only question we have to con- 
sidor—is ` Has thelearned Subordinate Judge 
found that the reputation acquired by this 
particular brand of cigars—the Albert brand’ 
—was acquired in connection with cigars. 
bearing that brand which were manafactured 
by the-plaintiff, or, in other words, has the 
public come to associate the name of the 
plaintiff with that particular brand ?” 

‘Now let us just see what the findings of 
the learned Subordinate Judge are. In para- 
graph 7 of his judgment he says—  Plaintiff’s 
‘cigars had acquired ẹ wide reputation under 
this name throughout India and he sold them 
by thousands and lakhs between 1887 and 
1890. Mr. Govindaraghava Aiyar asked us 
to regard that finding as merely a finding 
that cigars known as “Albert” cigars had ac- 
quired a wide reputation under this name 
throughout India. Well, if that be what the 
learned Subordinate Judge meant, it seems 


. to me the reference to the plaintiff is mean- 


ingless- What he findsis thatthe plaintiff’s 
cigara had acquired a wide reputation. He 
seems to find that these cigars known as the 
“ Albert ’ brand had acquired a wide re- 
putation as the plaintiff's cigars and not 
merely as cigars known as the “© Albert” 
brand, Thaé this is what the learned Subordi- 
nate Judge meant seems*abundantly clear 


. when we read this paragraph 7 by the light 
` of bis- further findings in the case. 


_ (4) 88 C. B11. 
yee L. J. 45 at p. 46 (F. B.) 


wA 


t 


But I think the finding is clear ; 
„not open to us to senda case back merely 


because the 
_discussed the evidence in as satisfactory a 
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Turningto paragraph 9, we find “ plaintiff's 


~ 


‘egaseis that his cigars became famous under 


that name and that the defendant should not 
be allowed to put up his cigars as those of the 


_ plaintiff by adopting the same name and there- 


by diverting his customers and depriving him 
of the profits which he might make by the 
galo of his own “Albert cigars.” And then, 
in paragraph 12, wefind “ taking the evidence, 
oral and documentary adduced in this case 
as a whole, there can be no doubt that plaintiff 
has succeeded in proving that he was the 
first man in the market with the name of 
‘Albert’ for the cigars of his manufacture 
and that his cigars had acquired areputation 
as such before the defendant began to pass 
off his cigars under the same name.” [ think, 
therefore, wehave findings that the cigars 
had acquired arepntation as cigars maud- 
factured by the plaintiff's firm. Mr. Govindara- 


ghavea Aiyar has, asked us to say that the 


judgment showsthat the learned Subordinate 


‘Judge had: not addressed bis mind to that 


aspect of the case. Taking the judgment as a 
whole, I see no reason why we should hold 


, that the learned Subordinate Judge has not 
‘considered this question. I think this second 


appeal should be dismissed with costs. 
Krishnaswami Aiyar, J—I agree. I am 
not satisfied with the discussion by the 
Subordinate Judge of the evidence bearing 
on the question as to whether the plaintiff 
has acquired a right in the. trade-mark and 


ew#vhether the defendant has been guilty of an 


infringement of the same. Mr. Govindaraghava 
Aiyar has asked us to send the case bick for 
a further finding on the ground that the 
evidence has not been properly discussed. 
aud it is 


Subordinate Judge has not 
mauner as he should have done. 


t 


Appeal dismissed. 
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PUNJAB CHIEF COURT. 
URIMINAL Revision No. 220 or 1909. 
October 11, 1969, 

Present:—Mr. Justice Johnstone and 

Mr. Justice Williams. 
ABDUR RAZAK—Conpiainant— 
PETITIONER 

a _ versus 
GAURI NATH—Accosep—RxspoxpDent. 

Defamation—Malicrous report by police officer — 
Inability—Burden of proving exception—Complaint 
defective—Duty of Magistrate to enquire from com- 
plaimant further facts—Complaint based on q iwileged 
communication —Practice- Arguments of counsel— 
Practice—Public policy no consideration in adminis. 
tering atatute law—Penal Oode (dct XLV of 1860), as. 
77, 499, 600-—C) iminal Procedure Code (dct V of 
1898), ss. 202, 203— Evidence Act 11 of 1872), 88 10>, 
123, 124, 125 —A4ct XVUI of 1850-- Police det (F of 


1861 
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A Police officer is guilty of defamation if he malici- 
ously makes to his superior officer a defamatory 
‘report against any person unless he can show that he 
is protected by some special statutory privilege, No 
such privilege is created by the Legislature in 
favour of Police officers. 

Where a complain’ is based on some official com- 
munication, oral or in writing, falling within the 


scope of section 123, section 124 or section 126 of ` 


the Evidence Act, and there is no likelihood of 
proving the communication by primary or direct 
evidence, the Magistrate is justified in dismissing 
the complaint under section 203, Criminal Procedure 
Code. No secondary evidence regarding the contents 
of written communications, made in official confidence, 
is admissible, 

Per Johnstone, J.— , 

Where the facts could hardly be known with 
precision to the complainant, the complaint onght 
not to be thrown ont simply on the ground of the 
wording of the complaint or tho erroneous idea of the 
complainant as totho procedure. It is‘the duty of 


the Magistrato hearing the complaint to explain the oa 


procedure to the complainant and in view of that 
explanation to call upon him to state precisely what 


- the charge is. 


Although the general ruleis that in Criminal pro- 
ceedings, the onus of proving everything. essential to 
the establishment of tho charge against the accused, 


lies on the proscontion, section 105 of the Evidence: 


Act constitntes a departure from that rule. When 
once the complainant has proved:that the accused has 
stated things which must harm the complainant's 
reputation, it is for tbe accused to prove that he 
sa the statement “in good faith for the pablio 
goo a 

Orown v. Shair Singh, 23 P. R. 1880 Cr., distin- 


_ guished. 


Courts, sitting to administer statuts law, should 
a be swayed by any general grounds of public 
policy. i ; 

Clarke v. Brojendra Kishore Roy Chowdhry, 33 0, 
483 ut p. 449; 180. W. N. 458; 9 U. G. J. 298, 5 AL L. 
T. 867; 2 Ind. Cas. 486, referred to, , 


1 


, 88 4,7, 24—Chief Court Circular No. S4bG. < 
-dited 16th February, 1900 - Whether ultra vires, 


= 
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Chief Court Circular No. 849G, of 15th February 
1900, ik ultra vires, being in contravention of the 
Criminal Procedure Code. It lays down a principle - 
a a teat which are inconsistent with the statute 

aw. 

Ganesh Narayan Suthe’s case, 13 B. 590; Haladhar 
Bhumjt v. Sub-Inspector of Police, 9' 0.. W. N. 199; 
2 Cr L. J. 51, Emperor v. eee Pillai, 20 M. 887, 
relied Upon. 

Per” Williams, J.— 

When the facts brought to notice do ngi amonit 
to an offence, or where, whether the facts amount 
to an offence or not, it is obvious that the person 
charged i is not the person responsible, it is no part of 


‘the Court’s dutv to examine the complainant as to 


whether there are not other facts or circumstances, 


not brought to notice in the complaint, in respect to` 


which he can take Criminal proceedings against the 
accused. This is specially so where the complainant 
had the benefit of competent legal assistance. | 

Arguments of the counsel should bear some relation 
to the charge brought and the facts on the record. 
It is not proper'to charge a man with one thing and 
argue that he has been guilty of something quite 
different. 

The course indicated in Chief’ Court Circular 
No. 849G, dated 35th February 1900, is pre- 
eminently one which. it is desirable and even 
necessary to: adopt in a case of criminal accusation 
against a public servant. 


Petition for revision ofthe order of A. E; 
Martineau: Esquire, ‘Sessions Judge, Delhi 
Division; dated the 6th January, 1909, 
affirming that of N. H. Prenter, Esquire, 
Magistrate, lst class, Delhi, dated the 10th 
December, 1908, rejecting the petitioner’s ; 
application for-proseouting. respondent under 
section 500, Indian Penal Code. 


Mr. Morton, for the Petitioner. f 
Mr.. Broadway, for the Respondent. 


Judgment. . 

Johnstone, J.—In this case Abdur Razak, 
trader of Delhi, prosecutes Gauri Nath, Sub- 
Inspector of Police, under section 500, Indian 
Penal Code. From the wording ofthe com- 
plaint and of the oral statement thereupon 


it would seem that complainant was under . 


the impression that the accused ` person 
himself entered the complainant's name in the 
Surveillance Register X, whereas section 
26-14, Volume 11, Police Rules,. Punjab, 
shows that entries are made only by the. 
Superintendent of Police or by his authority, 
and éections 26-27 show that the History 
Sheet, upon which the Superintendent forms 
his opinion, is made only by an Inspector or- 
some officer superior to him. Even in his 
petition now under consideration complainant 
„hardly. seems to have grasped all this for he 
writes “that the lower appellate ‘Court 


f ~ 
! 


- maliciously in the Register of 
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‘should have held that a Sub-Inspector was 
liable to be prosecuted for’ defamation in 
` respect of entries made by him falsely and 
* Badmashes.”" 
l do not think, „however, that it would be 
right to throw ont the case simply on the 
ground of the wording of the complaint or 
the erroneous idea of the complainant as to 
the procedure whereby a name comes to be 
entered in the Register. The gravamen of 
the charge is that accused, well knowing that 
complainant was not a man whose name 
should be put on the Register, maliciously 
reported that it should be put on and got it 
put on. (The judgment of the first Court 
shows that it looked at the complaint in this 
way). In my opinion it was the duty of the 
Magistrate hearing the complaint to explain 
the procedure to the complainant, and in 
view of that explanation to call upon him to 
state precisely what the charge was. Look- 
ing at the matter in this way, it seems to me 
the real chargeis that accused in bad faith 
reported falsely ‘to hissuperiors with a view to 
the entry of complainant’s name in the Regia- 
ter, and by so doing harmed the reputation 
ofthe complainant. To throw outthe complaint 


:on the ground that it did not state the 


facts correctly (facts which could hardly be 


; known with precision to the 'complainant) 


seems to me a highly unsatisfactory way of 
dealing with the subject, for at this date a 
fresh prosecution stating the facts and 
procedure correctly would-be barred by see- 


, tion 42, Police Act, 1861. 


Taking the matter thus, as a charge of 
defaming complainant by a false and 
malicious imputation made by accused to his 
superior officer, I turn to section 499, Indian 
Penal Code. I find that, if the accused made 
such a report to his superior officer ns, was 
intended to result in the entry of com- 
plainunt’s name in Register X, he intended 
to harm and knew he must harm com- 
pluinant’s reputation, for the entry of a name 
therein implies that a man ja of bad character 
or is credibly suspected of being so. see sec- 
tion 26-11 of same Police Rules, Volume II, 
and Explanation 499, Indian Penal Code. 

Therefore, if accused made such a report 
as aforesaid, he is certainly guilty of de- 


' famation, unless he can prove some special 


privilege or can take ahelter under one of 
‘the Exceptions to section 499, Indian Penal 
Code. 


t 
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As to special privilege I am unable to find 
any to protect police officers of the rank of Snb- 


Inspector. Act XVIII of 1850, of course, 
only protects “judicial” officers against “civil 


‘actions.’ Section 197,Criminal Procedure Code, ` 


does not touch Sub-Inspectors, for under sec- 
tion + and 7, Act V of 1861, they are remor- 
able by the Inspector General of Police. Sec- 
tion 24, Act V of 1861, lays down that it is 


“lawful for any police officer to lay any in- 


formation before a Magistrate; and the Sau- 
perintendent of Police is not a Magistrate. 
Section 77, Indian Penal Code, only pro- 
tects a Judge acting in good faith. In short 
I can find no privilege created by the legis- 
lature in favour of Sub-Inspectors as such. 
“ Let us look-next at the Exceptions to 
section 499, Indian Penal Code. Exception 
9 is the only one withany possible applica- 
tion and it runs thus:—- 
. “Tt ig not defamation to make an imputa- 
‘tion onthe character of another, provided 
that the imputation be made in ' good faith 
for thé public good.” 

Now it is true that the general rule is that 
in criminal proceedings the onus of proving 


everything essential to the establishment of 


the charge against the. accused: lies on the 
Prosecution; but section 105, Indian Evidence 
Act, constitutes a departure ‘from that rale, 
‘for by it “when & person is accused of any 
offence, the burden of proving the existence 

of circumstances bringing the case within 
“any special exception or proviso in the 
Indian Penal Code is upon him and the Court 


shall presume the absence of such circumstances,- 


This is very precise and specific, and I do not 
think it can be got over by the help of such 
propositions as are to be found at pages 537 
‘and 538, Amir Ali and Woodroff’s “ Law of 
Evidence applicable to-British India,” For 
` instance, I hardly think it can properly be 
gaid that, because itis part of the duty of a 
~ Sub: -Tnspector to report facis regarding 
suspicious characters to his superiors, there- 
fore, on the maxim, “Omnia prassumuntur 
atte esse acta,” in such a case as the present 
“the facts are as consistent with the 
prisoner’s innocerce as with hig guilt,” and 
so the onus is shifted. In my opinion the 
section of the Evidence. Act quoted is of 


absolute application and cannot be whittled | 


` away. 
» t- follows then, that, when once com- 
plainant has proved that the accased has 


~ 
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reported to ahs Superintendent of Police 
against complainant and has stated things 
which must harm the complatinant’s reputa- | 
tion, it is fur accused tə prove that he 
reported “in good faith for the public good.” 
I do not think that Crown v. Shair Singh (1) 
is really opposed to this view. There the 
Police Sergeant's duty was to report what 
had been told to him; and accordingly he 
reported that a ‘ constable had reported to 
him an offence committed by one Isa, and 
that, upon his questioning Isa (which was his’ 
duty), Isa had said the constable’s charge 
was false and had been made because Isa 
had caught the constable lying with a 
woman, In these circumstances a prosecu- 
tion.of the sergeant for defamation by that 
woman could not possibly succeed, Excep- 
tion 9, aforesaid, obviously protecting him. 
In the present case we have on the record 


‘no such facis as these, and complainant 


asserta that no such facts exist. His case is 
that accused, without any information from 
anyone, has evolved from his own imagina- 
tion false allegations against him (com- 
plainant). No duty would devolve upon 
accused to make such allegations, which are 
on quite a different plane fromthe informa- 
tion, false or true, on which the sergeant 
acted in the 1850 case. 

Thus, though there are reasons of a valid 
kind why this Bench, in my opinion;. should 
dismiss this balikan for revision—reasons 
which I will state presently—I do not think 
we should throw it out upon any idea that all 
reports made by a Sub-Inspector are as such 


protected. NordoI think that we sitting- “< 


here to administer Statute Law, should dis- 
pose of the petition on the grounds relied 
upon by- the Courts below, or upon any 
general grounds of public policy—rf., the 
observations at page 449,. Olarke v. Brojendra 
Kishore Rey Chowdhry’s case (2). A fow 
remarks may conveniently be made here to 
show to.what extent the Courts below have 
missed the point in the case. 

The opening sentences of the adas of 
the First Class Magistrate show that he has 
misunderstood the meaning of section 499, 
Indian Penal Code; sea the words: The 
grounds of his com plaint are (1) that accused 
maliciously reported to the popenntzicens 


(1) 28 P. R 1880 Or. 
(2) 86 O. 438 at p. 449; b M. L. T. 307; 180. W. N. 
458; 90. L. J. 298; 2 Ind. Oas. 436. 
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of ‘Police that “Abdur Razak -was of bad. tion is made P any publio servant, 
_ character and as a. consequence the Sup-: the Court shall always hold “a preliminary 
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` erintendent of, Police enrolled him in Police: 


Register .X; and, (2) that the said Gauri 


Nath adenuneed at the thana-. that. Abdur. 


“Razak had béen’’so enrolled.- It is clear that 


these allegations do: not amount to a charge. 


of any offence under’ the Indian Penal: Code.” 


4 


enquiry (that is, an enquiry prior to - issue of 
process against the accused) through, or 
in consultation with, the accused's official 
chief. With all Geferauce 1 must express. 
the opinion that this is in contravention of 
the Criminal Procedare Code. Section 202 


Fù my. opinion the charge of malicious, which: -of that Code says that, if a Magistrate ts not 


means a.wilfally’ false, report to .the’ Sup-. 
erintendent. of: Police does amount to a 
charge `of defamation under section . 499, 
Indian Penal Code, as I have shown above, 
„though the-fact that the: Superintendent ‘of 
‘Police enrblled him -in Register X is not 
_ defamation. by the Sub- Inspector, and though. 


satrafied as.to the truth of a complaint of an 
offence; he may, after examining the com- 
` pleinant, hold an enquiry himself or order 
an investigation before issuing process. The- 
words underlined above express the sole and 
only condition precedent -to a preliminary 
enquiry. Apart from the Circular, the Court. 


g ~ the announcément. by the latter of the fact of would be bound, whether the accused isa pab- 


enrolment.is nó offence, inasmuch as it was. .lic servant or not, to issue process at once, 
done under orders from the Superintendent unless it-could say it was not satiafied asto the 
of Police. Thefact referred to by the first truth of the complaint; and it thus appears 
Court that the Superintendent of Police act- plainly enough that the Circular lays down a 
ed, not on-tHe sole report of accused but also principle and a test which are inconsistent 


. on reports: by two other police officers- and -with the Statute Law. 


of a saiWar, does not absolve the ‘accused, 
if it is proved that accursed .made. a false 
imputation.in bad faith. 


-if the P uperintendont of Police had refused a 
aot on it. . | 
The learned Seesions J udge goes wrong 


. in another way. Ina very exiguous judgment - 


he pays: “Tt would’ ‘be. preposterous if the. 
-police were liable to. prosecution in respect: 


_of entries made by them in Register No, .10.", 


This is clearly not the qwestion in the case 
at‘all. The real: question is whether accused,’ 
if, as alleged, hé made afalse and. li iban 
report to the Superintendent of ‘Police, is. 
- guilty.of defamation, unless he can. show some. 
exemption or privilege. b ~ 

It is clear, then,.- that theCourts can and. 
must take cognizance of the-charge ofa false 


. aud malicious report-by the accused, as such; 
but itis from’ this point that complainant's À 


real difficulty - begins. The. Case isa 
“warrant case” instituted on - “complaint, a 
and an analysis of certain provisions of the 


Criminal Procadure Code becomes tecessary; . 


and also an “examination of ‘Chief Court 
Circular No, 849 G. of löth February, 1900. 

- This Circular seams to me prima facte, ultra - 
vires, ‘though it was virtually issued 
"by request of the.L,ocM Government. 
down the rale that, when & criminal aocusa- - 


A 


= 


= 


Results ‘are im 
material: if accused: made a false imputation - 
in bad faith, he would not be absolved even’ 


It lays ` 


In this connection 
certain remarks in Genesh Narayan Satne’s 
case (3) and are very important. I would 


also draw attention to -Haladhar Bhumjt 


v.. Sub-Inspector of Police (4) and Orown 
y. Kanappa Pilat (5). In the last-mention- 
ed -case the learned Bench denounced as 
- illegal a circular of the same sort as that now 
under. consideration. 


Bat in section 203, and (by way of analogy 
in section 253 (2), Criminal Procedure (ode), 
-I find provisions which make it impossible 
for this Court to order a trial of this case. 
The former section runs:— 


“The Magistrate.....:..may dismiss the 
complaint, if, after examining the complain- 
ant and GONG 66 the result of the investi- 
gation Cif any) mède under section 202, 
there is in his judgment no suffictent ground for 
procseding. Now the words here underlined. 
ordinarily cover cases in which the allega- 
tions contained in the complaint and in the 
complainant’s oral statement disclose no cri- 
minal offence, or areself-contradictory so as to 
“be self-destructive, orare physically impossible 
or involve anvextreme degree uf improbability, 


, and so forth; bat they are also taken to cover 


cases in which the allegations made, though 
nothing í Can: ‘be said g priors of their possi- 


(3) 18:8. 590 at p. 600. È 
ee reer. i 
' - (5) 20 AL. 387; ay, Na 
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bility, or probability are practically incapable 
of proof. In my opinion, though the word- 
ing of the sectign is by no means happy, 
it can properly be said that io this last 
class of cases also there is “no sufficient 
ground for proceeding.” 

On this view the present complaint 
could rightly have been dismissed be- 
cause there ig no sufficient: ground for 
proceeding.” , Under section 123, Indian 
Evidence, Act, no, one is permitted to give 
any evidence derived from unpublished 
official records relating to any affairs of State 
except by permission of the Head of the 
Department; and section 124 protects public 
officers from being compelled to disclose 
communications, te., oral or in writing, 
made to them in official confidence. And it 
has been ruled that no secordary evidence 
regarding the contents of written communica- 
tions of these kinds is admissible. See Amir 
Ali and Woodroft’s 4th Edition, page 693. 
And under section 125, no police officer 
shall be compelled to say saho he got any 
information as to the commission of an 
offence. Add tothus section26—21 and 26-53, 
Volume II, Police Rules aforesaid, which seem 
to me to be sound law, though in the former 
a section of the Indian Evidence Act appears 
to be misayoted, and consider that before 
the accused in the present case can be called 
upon to plead at all) complainant must prore 
that accused did make an imputation to his 
superior calculated to injure complainant's 
reputation; and ib becomes abundantly clear 
that it is. impossible for complainant to 
establish a prima facte case. 

For these reasons, L would,if my learned 
brother agrees, dismis3 this petition. i 

Williams, J. —I fully concur in the order 
which my leaned brother proposea to issue 
in this case dismissing the petitioner’ 8 appli- 
cation for revision; but as [ arrive at this re- 
sult by a soméwhat different process of 
reasoning, and as with the greatest deference, 
IL find myself not able to assent to all the argu- 
ments by which my learned brother has justi- 
fied his conclusion, I record my reasons in a 
‘separate order. | 

The petitioner Abdur Razak on the Ist 
December. 1908, filed a complaint under 
section 500, Indian Penal Code. against the 
„respondent, Gauri Nath, a Sub-Inspector of 
Police at Mahranli. The complaint averred 
that the Sub-Inspector had taken sides in' a 


GAURIT NATH, | 
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Manicipal election with an opponent of thé ` 
complainant and had used threats to com- 
plainant in the event of his persisting in 
standing as s candidate. Itthen recited turee 
instances in which the defendant Sab- Inspector 
had infructuously bronght criminal charges 


against either the complainant or his friends. 


lt then proceeded:— As there was no 
alternative left; the accused being actuated 


‘by enmity and malice entered my name as a 


bad characterin Police Register No. X with 
a viey to defame or cause annoyance to me, 
and I have been thus defamed.” It concluded. 
with an assertion of the complainant's re- 
spectability and position and with the prayer 
that the case might be made over to a Euro- 
pean Magistrate for disposal, and in particu- 
lar that it should not be sent to the Superin- 
tendent of Police for preliminary enquiry. 
Three things will be noticed abont this com- 
plaint. Firstly, that the only direct subject- 
matter of the complaint declared to be de- 
famatory is set forth in the charge that ac- 
cused entered complainant’s name as a bad 
character in Police Register No. X; secondly, 
that although section 42 of the Police Act, 
1861 (V of 1861) lays down that prosecu- 
tions for anything done or intended to be done 
under the Act must be commenced within 
three months after the act complainéd of has; 
been committed. no date is assigned in the 
complaint as being that of the act complained 
of; and, thirdly, the complaint bears the sub- 
scription of Mr. Morton, a learned Advocate 
of this Court, a point which appears to me to 
be of particular importance in connection 
with the question of the conrse which the 
Court of first instance should have adopted 
in this case. I fully agree that when an 
ignorant petitioner comes into Court without 
the benefit of legal assiatance, it is the 
business and duty of the Magistrate to see 
that what may be a perfectly genuine case 
calling for investigation is not shipwrecked 
by reason of the petitioners want of know- 


‘ledge of law or procedure; but when the facts- 


brought to notice do not amount to an offence; . 
or where—whether the facts amount to an 
offence or not—it is obvions as in this case 
that the person charged is not the person 
responsible, I cannot agree that any duty 
lies upon’ the Court to examine the com- 
plainant aud to cause the latter to search 
his memory, as to whethér there are “not 
other facts or circumstances, not brought 


Vol. VI 
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to notice in the’ complaint, - in respect. to 
which he -can take criminal proceedings, 
_ against the aconsed. This I- should take. 
“to be a general princi iple but it applies with 
exceptional force to that somewhat anomalous 
olass of cased of which this is one, and in 
which, althongh the Crown is nominally the 
presecutor, and the machinery of the criminal 
law. ix put-into motion, the dispute is capable 
of being compounded and compromised at the 


mere volition of two private individuals, the- 


complainant and defendant. It appears to 
me, therefore, that when it became apparent. 
-that the defendant could not have been the 
authority responsible for the entry charged 
“as defamatory, the learned Magistrate was 
right 1 in dismissing the complaint without, 
enquiring whether-there were other matters 
which might have supported such a` charge. 
To this I would add, that ‘I see no reason 
whatever to suppose that if the “Magistrate 
had advised the complainant that the: defen- 
dant--was not responsible for the -action 
_ charged against him,and invited the former 
to réconsider his complaint, the learned 


counsel for. the complainant would have ` 
treated that advice with the slightest respect. . 


This complaint was, I have said, instituted 
on the lst December and was dismissed on 
the lOth of the: samé month by an order 
which expressly stated that it was the Super- 
‘intendant of Police who WAB responsible for 
putting the names of persons in Register : A. 
` Only 10 days were taken up in the pro- 


- .- ceedings, and there is nothing before us to 


show that if the complainant’s: adviser had 
respected -that finding of. the Magistrate 


“based asit was upon definite statements - of. 


the Superintendent of Police himself, a 
fresh complaint might not have been filed well 
within the ‘prescribed period. of limitation, 
either against ‘the Superintendent of Police 


. with the sanction of the Local Government ” 
. „or setting forth any other grievances ‘of the 


kind agdinst the original defendant, that the 
- complainaut-* might’ have “had “to. “bring 
* forward. Instead of adopting this course, 


‘however, the complainant’s adviser applied - 


to the Sessions Judge for revision and in thé 
grounds which he filed he entirely ignored 
the’ Magistrate's finding; that the defendant’ 
_ was not responsible for entries in Register 
No. X.. This finding, moreover, was endorsed . 
“by the- Sessions Jadge who ' again said ex- 
` 'pressly that : ‘it is’ the a naak of 
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-Police who makes these entries in the Regis” 


ter.” In spite of this doable finding, however: ` 
the- learned. Counsel’s grounds of revision 
before us are confined to what is practically 
a'thrice repeated allegation of defendant's 
responsibility for the entries | in Register 
No. X- = : 

Ib is, of course, the case that the learned 
Magistrate himself in his order went con- 
siderably. beyond either the terms of the 


‘complaint or anything else on the record in 


saying that the grounds of complaint were 
that defendant had made a malicious report 


“to the Superintendent of Police and that as 


a consequence the Superintendent of Police 
had enrolled complainant in Register No. X; 
and -vecondly, that defendant had done wrong 
in publishing at the thana the name of com-, 
plainant as entered in Register No. X. These 
are not the matters brought to notice in the 
complaint, and the first of them is actually in 
conflictwith what is charged in the complaint. 


‘Nor is there any authority in the complain- 


ant’s statement on solemn affirmation for say- 
ing that these are the grounds of his complaint. 
Personally I have little doubt that the state- 
ment in question was based upon the argu- 
ments of counsel; for even before us the 
learned Advocate for the petitioner although 
his gruunds for revision relate merely to the 
making ofthe entry in Register No. X, had 


‘bat little to tell us on that point, and argued 


principally that the-defendant had made some 
report prejudicial to the complainant. But 


after all, the arguments of counsel shonld 


bear some relation to the charge bronght and 
the facts on record. It is no good to charge 
a man with one thing and argue that he has 
been guilty. of something quite different. 

` For these reasons, therefure, although I 
am atone with my learned brother in consider- | 
ing that the petition should be dismissed, I 
venture with great deference to differ from him 
in thinking either that the Magistrate should 
have examined the complainant to elicit from 


‘him whether the defendant had defamed him 
ires manner not charged in the complaint, 


or that the learned Sessions Judge was wrong 
in confining his order to the single matter 
of the charge brought in-the complaint. In 
my humble judgment the only error com- 
mitted was that tha learned Magistrate dealt 
in his order with matters which are not on 
the record at -all. Although, having regard 
tothe foregoing observations, any further 


2 t 


720 

MAKSAN V, EMPEROR. 
remarks on my part can be only-of the nature. 
of an “obiter dictum, ” yet I should wish to 


add that I agree fully with my learned bro- 
ther in thinking that a defamatory report 


made by a Sub-Inspector to an Inspector, for 


instance, has-no absolute statutory privilege ; 
‘and I further; at the same time, agree that 
the parctical effect of sections 123 to 125 of- 
the Indian Evidence Act, isto place almost 
insuperable obstacles in the way of proving 
a charge of defamation based upon such a 
report, provided, and the proviso is an im- 


portant one, that the privilege allowed by 


these sections is claimed and enforced, But it 
seems to me to follow from this that, whether 
this Court’s Circular No. 849G, dated the 


15th February, 1900, is worded in too general” 


terms or not—a point upon which at present ~ 
I reserve an opinion—the course indicated’ 
therein is pre-eminently one which it is desir- 
able and éven necessary to adopt in such cases 
as the present one, for it is only by adopting 
some such procedare as is there laid down 
that it is possible for the Court to ascertain 
authoritatively from the official superiors of 
all the parties concerned (in so far as they are 


public officers), whether privileged documents, 
will be forthcoming under section 123, or, 


whether their subordinate officers will be al- 
lowed to plead privilege in the witness box in 
respect of matters falling within the scope 
of sections 124 and 125, Indian Evidence Act. 
If, therefore, the soh la nani had charged 
the defendant with making a definite de-- 
famatory report about him to some super ior. 
police official (that report not being’ merely 
information derived from & third party, as to 
_ which Orown v. Shair Singh (1) is in point), 
- 1 think the proper course for the Magistrate 
to have taken would have been to refer the 
matter in the first place to the Superintendent 
of Police as indicated in the circular already 


cited 4 but inthe event of that officer indicat-. 


ing that privilege would be pleaded, I am in- 
clined to agree with my learned colleague 
that the Magistrate would be justified in 


declining to issue process having regard to the: 


practical impossibility under the circumstances 
of establishing a prima facte case. 
Petition dismissed. 
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PUNJAB CHIEF COURT. i 
MISORLLANGOJS OROINAL Petitiuy No. 53 


ht = op 1909. 
- November 30, 1909. 
Present: —Mr. Justice Johustone. 
MAKHAN’ AND OTHERS —ÅCCUSED — 
PETITIONERS 


versus | 


 EMPEROR-—PRrosucUTOR—RESPONDENT. ~ 

-. Misjornder of charges—Gambling Act (IIL of 1887), ' 
as 3, 4—Discretion of Ohief Court to hear pleader inve-. 
vision —Criminal Procedure Code( Act V of 1898), s. 440., 

A person accused under section 3 of the Gambhng 
Act, ITI of 1867, cannot be tried together with the’ 
persons accused under section 4 of the Aot on the! 
ground of misjoinder of charges. 

When the District Magistrate has refused to. 
appoint a legal practitioner to represent the Crown, 
in-Revision, the Chief Court must decline’ to Toar” 
the counsel. Dod 


Facts.—In magnet 1909, the District 
Superintendent of Police, Lahore. and -his 
party entered the upper storey of a house said 
to bea common gaming house ‘and! alleged- to 
have been kept by.one Makhan. ‘Some mən’. 
and a woman were found there while the said" 
Makhan was seen at the shop in the lower 
storey of that honse: The Police sent up all‘ 
the accused to be tried together—Makhan' 
under section 3 and the rest under section 4 
T Act LIT of 1867, < -* 

' The defence of the accused inter alia was 
that neither the house was a common gaming 
house nor it was kept by Makhan. 

They objected before the Magistrate mak- 
lng inquiry into the case to be tried together,’ 
on the ground of misjoinder of charges but 
he overruled their objection. 

' They then moved the Chief Court- on es 
revision side during the pendency of the ` 
case. . i ` 

Miscellaneous Petition under section 526- 
of‘ the Criminal Procedure Code, for 
transfer of the case -from the Court of E’ 
R. Anderson, Esquire, Magistrate, Ist Class, 
Lahore, to some other Court. 

Mr, Beechey, for the Petitioners. 


` Order.—Mr. Brij Lal asks for leave to 
appear against this petition, but I see no good 
ground for this. I am told an application to 
District Magistrate for appointment of him to 
appear here was actually made and refused. 
I must decline to hear him. f 

I have already “rejected the prayer for 
transfer. [am still of the opinion that Makhan, 
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acoused, shoali have baen tried aport fron 


the othar azzizəod. [ sat asida the proozaliag3 . 


ag against hi n, strik3 his nams oat of the list 
of accused, and leave the Crown to. institute 
fresh proceedings against him if so advised. 

< “Petition rejected. 





(8. c. 11 C. L. J. 111.) P 

CALCUTTA HIGH OOURT. 

Cerrina Rute No. 1246 or 1909. 

November 15, 1909. 
Present:—Sir Lawrence Jenkins, KT., 
Chief Justice, and Mr. Justice Woodroffe. 
ELAHI BUX— PETITIONER 
VErsUs 3 
EMPEROR—Obpprosite PARTY. 

Oriminal Procedure Code (Act V of 1898), 53. 195, 
476 —Sanction to prosecute under sections 182, 211, 
Indian Penal Code—Departmental enquiry by District 
Registrar—Judicial proceeding. 

The petitioner complained’ to a District Registrar 
alleging that a Suab-Registrar had misappropriated 
certain commission fee paid by the petitioner. “Tho 
District Registrar held a departmental enquiry and 
concluded that the complaint “was false. He then 
forwarded a report to himself as District Magistrate 
and as such sacctioned the rosecution of the 
petitioner under sections 182 and 211 of the Indian 
Penal Code: 

Held, that, if the Magistrate acted under section 
195, Criminal Procedure Code, then his sanction would 


be without jurisdiction as to section 182, Indian - 


Penal Code, inasmuch as he was not the public 
officer concerned or the public officer to whom he 
was subordinate, and ag, to section 211, Indian Penal 
Code, as there was no offence committed in or in 
relation to any proceedings in Oourt. 

Held, further, that the Magistrate could not talks 
action under section 476, Criminal Procedure Code, as 
the offences could not besaid to have been com- 
mitted before him or brought under his notice asa 
Court in the course of a judicial proceeding. 


Rule against- the order of the District 
Magistrate of Noakhali, dated the 14th 
September, 1909. 

Baba Manmatha Nath Mukerji, 
` Petitioner 

Judgment.—In this case a Rule has 
been issued calling on the District Magistrate 
to show cause why the order complained of 
should net be set aside on the grounds men- 
tioned in the petition. The facts out of which 
this application arises aré briefly these: The 
petitioner complained to the District Regis- 
trar of Noakhali against the Sub-Registrar 
of Chagalnaiya alleging that the Sub-Regis- 
trar had misappropriated Rs. 13 paid to him 
“by the petitioner on account of fees for a 


for- the 
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commission. The District Registrar held an 
enquiry, as the result of which he came to 


the conclusion that the complaint was false. 


He then forwarded his report to himself as 
District Magistrate, when the tolloning order 


4 was passed : 


“ Read report of District Racists Pro- 
secution of Elahi Bux (that is the petitioner) 
under sections 211 and 182 of the Indian 
Penal Oode, sanctioned. Summon Elahi Bux. 
Sections 182 and 211, Indian Penal Code.” 
It is contended before us that this order for 
sanction cannot be sustained. It is not clear 
from the record whether the District Magis- 
trate in making it purported to act under séc- 
tion 195 or section 476 of the Code of Criminal 
Procedure. If he purported to act under 
section 195, then his sanction would be with- 
out Tanu ijon as to section 182 of the 
Indian Penal Code, inasmuch as he was not 
the public officer concerned or the public 
officer to whom he was subordinate, and, so 
far as the sanction related to section 211 of 
the Indian Penal Code, it was equally with- 
out jurisdiction as there was no offence com- 
mitted in or in relation to any proceedings in 
Court. Therefore, under section 195 the 
District Magistrate had no jurisdiction to 


-give sanction’ It is equally manifest that he 


could not take action uudersection 476, seeing 
that-the alleged offence or offences cannot be 
said to have been committed before him or 
brought under his notice as a Court in the 
course of w judicial proceeding. The result is 
that the Rule must bə made absolute and 
his order or sauction, whichever it may be, 
set aside. 
Rule made absolute ; order set aside, 





(s. c. 11 O. L. J. 113.) 
OALCUTTA HIGH COURT. 
Criminal RULE No. 1054 or 1909. 
November 3, 1909. 

Present: —Sir Lawrence Jenkins, KT., 

, Chief Justice, and Mr. Jastice Ohatterjee, 
, RAKHAL DAS ROY —COAPLAINANT — 
PETITIONER 

A versus 
KAILASH BANU —Aocosen—Opposite 


Party. 
Penal Oode (Act XLV of 1380), ss. 104, 504—Ruagh! 
of private defence—Justification—Using abusive 
‘language. 
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r Bection 104 of the Penal Code can. havo no ap- 
plication by way of defence to; a charge under 
‘section 504 for using abusivo language. 


Criminal Rule against the order of the 
-Honorary Magistrate, Midnapur, dated 14th 
‘July, 1909. 

Facts.—tThe accused was digging earth 
_ from a certain tank. The complainant ob- 

jected to.this and the accused abused 
him filthily. Upon the complaint of the 
complainant, the accused was tried for an 
offence under section 504, Indian Penal Code, 
‘and he defended himself on the ground that 
the tank belonged to him and was in -his 
possession and the accused had no right to 
dig earth from the same.’ The Court held 
that the complainant conld not prove pos- 
session of the tank and the accused was 
justified under section 104, Indian Penal 
Code, in voluntarily causing, the harm, that 
is, using abusivelanguage to the complainant, 
and the accused was acquitted under section 
258, Criminal Procedure Code. 

The complainant moved the High Court 
and obtained this rule. 

Babu Manmatha Nath Mukherji, for the 
- Petitioner. 

Judgment.—lit is manifest that 
section 104 can have no application by way 
of defence to the charge brought against the 
acoused in this case, and as it is only on the 
strength of section 104 that the accused has 
been acquitted, we must set aside the acquittal 
and direct a re-trial, 

Rule made absolute: re-trial ordered. 





(s.c. 110. L. J. 114.) 
CALCUTTA HIGH COURT. . 
Criminal Rube No. 675 ov 1909. 
July 21, 1909. 

Present:—Sir Lawrence Jenkins, Kr., Chief 
Justice and Mr. Justice Chatterjee. 
KALI MOHAN KAR AND OTHERS— 
PETITIONERS 

Versus ` 


NAKARI CHANDRA DAS—Opposits 


Patty. f 

Criminal Procedure Code (Act F of 1898), as. 183, 
187, 140—Oonditionul order vague and indefinite— 
Final order bad. 

Where the persons against whom an order under 
section 133 of the Criminal Procedure Code is directed 
cannot learn from its terma what jt is that they are 
tq do for the purpose of complying with it, the order 


INDIAN OASES. 


(1910 


should be considered as vague and indefinite and 
should be set asido 

Where the conditional order was bad, tue High 
Court declined to send the case back as no useful 
purpose could possibly bo served ‘py adopting that 
course, 

Criminal Rule against the order of the 
Deputy Magistrate of Munshiganj, dated 
March 4, 1909, with which order the Sessions 
Judge of Dacca reffsed to interfere. 

Babu Manmatha Nath Mukerji, 
Petitioners. 

Babu Ramesh Chandra Sen, for the Opposite 
Party. 

Judgment.—tThis is an application 


for the 


which arises of proceedings under Chapter 


X of the Criminal Procedure Code, and the 
Rule issued is to show cause why the order 
complained of should not be set aside on the 
first and third grounds stated in the petition. 
Those grounds are: “I That the Deputy’ 
Magistrate had no jurisdiction to proceed 
with the case without deciding that your 
petitioner’s claim was not bona fide;’ and, 
“TIT. That the order -passed is vague and 
indefinite and fit to be set aride.” The first 
ground manifestly must fail, because it was 
not taken before the Seasions Court, and we,” 
therefore, cannot give effect to it here ; after 
careful consideration, and not without some 
reluctance we have come to the conclusion 
that on the third ground we must 
make the Rule absolute, for we are of opinion 
that the order passed is too vague and 
indefinite, and should, therefore, be set aside. 


- Our reason for consider that the order is 


too vague and indefinite, and, therefore, should ` 
be set aside. is that the persons against whom 
itis directed cannot learn from its terms 
what it is that they are to do for the purpose 
of complying with it, and this is no trivial 
matter, for under section 140, disobedience to 
the order renders the defaulter liable to the 
penalty provided by section 188 of the 
Indian Penal Code; in other words, disobedi- 
ence to the order may have the effect of 
rendering a person liable to somewhat serious 
penal consequences. Had it been possible for 
us ‘to send back tha case for re-consideration 
by the Magistrate we would have done so: 

but having regard to the terms of section 137, 

we think that no useful purpose can 
possibly be served by sending the case back, 
for the vice really rests not in the final order 
but in the conditional order. Moreover, 
although the petitioner is precluded from 


Pd 
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taking the point before us, we can see that 
this is a case where there may be, as is alleged, 
a bona fide claim to a right. 

_ In these.circumstances we make the Rale 
absolute, and set aside the order that has 
been passed. 

_ Whether or not fresh proceedings ‘stiodld 
be instituted will be a matter for the Magis- 
trate to consider; on that point we express no 
opinion. 


-- Rule made absolute. 





Ga 110. L. J. 148.) 
CALCUTA HIGH COURT. . , 
Secono Crvin Appgat No, 2212 or 1907. 
December 8, 1909. ~> 
Present: —Mr. Justice Harington and 
- Mr. Justice Chatterjee.. 
Chowdhury MAHADEO PERSHAD— 
PLAINTIFF--ÅPPELLANT 
persus 
MATHURA TANTI— DBFENDANT—— 


RE3PONDENT. . 

Possession, Zemindar suing for—Defendant claiming 
title—Onus of proof— Holding of tenant—Gradual — 
accession—Regulation XIof 1825.3. $. 

Although the general rule is that, when itis once 
admitted that the plaintiff -is the Zemindar, then 
prima facie all the land should be held to belong to 
him and he should bo held to be entitled’ to posses- 
sion of it till the contrary could be proved by those 
who claim some title to the land, yet that rale 
does not apply when on the plaintiff's own showing 
tho state of things was such ag the land would be 
presumed to fall under section 4 of Regulation XI of . 
1825 and to [be an accretion to the jote of the 
defendant. 

Appeal from the decree of the District 
Judge of Durbhanga, dated the 18th June 
1907, reversing that of the Munsiff of 


Madhubani, dated the 31st January 1907. 


Babu Kulwant Sahay, for the Appellant. 
Moulvi Mukammad Mustafa Khan, for the 
Respondent. : 


Judgment. —This is an appeal from 
a decision of the District Judge reversing a 
decision ofthe Munsif who decided in favour 
of the plaintiff: The suit was one for possession 


of land which the plaintiff alleged to be his- 


-gerait land and the. substantial point that is 
taken in appeal is ‘this: That the learned 


Judge placed the onus of proving that the- 


. land was zerait on the plaintiff, whereas, it is 
contended by the learned Vakil, that he ought 
to have placed it on- the . defendant. His. 


~ 
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argument being that when it is once admit- 
ted that the plaintiff was the zemindar then 
prima ‘facie all the land belonged to him and 
he was entitled to possession of it till the 
who 
claimed some title to the land. In this case 
it appears from the jadgment of the Court of 
first instance that the land in question was 


situated on the western boundary of the 


defendant’s holding. The dhar of the river 
Kamla on the western boundary is what the 
plaintiff now claims. It has now silted up. It. 


appears to me that whatever may be said as 


to the onus of proof, when the plaintiff 


‘admitted that the land was part of the 
“silting up 


of the bed of the river 
Kamla and when it was proved that Kamla 
formed the wéstern boundary of the defen- 
dant’s holding and this land lay along the 
defendant’s boundary, it would, under Regula- 


~ tion XL of 1825, be presumably part of the 


defendant’s . holding. Section 4 says “land 


`- gained by gradual accession whether from 


the recess of a river or of the sea, it shall be 
considered an increment to the tenure of 


‘the person to whose land or estate it is thas 


- annexed.” 

Jt appears to me that the question of onus 
does not arise very clearly in this case because 
on the plaintiff's own showing the state 
of things was such as the land wonld 
be presumed to fall under that section and to 
be an accretion to the jote of the defendant. 
Jt is alleged that the land is part of the bed ` 
of the river and that is the land in dispute. 
I think the defendant is clearly entitled to 
the land which formed part of his jote. 

I, therefore, think that the District Judge is 
right and we dismiss-the appeal with costs. 

Appeal dismissed, 


on 





` (e. o. 110, L. J. 185.) 
 GALOUTTA HIGH COURT. 
Civit Rote No. 2889 or 1909. 
November 18, 1909. 
Present: —Mr. Justice Mookerjee and 
Mr. Justice Teunon.. 
AGHORA KUMAR GANGULI AKD OTHERS 
aa JJ BFENDANTS—PRFITIONERS 
versus 
MAHOMED MUSA—Ptuatntire—Obpposits 


Party. 
Decrees, amendment of—Application to the Hench of 
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group to which case belongs, not to eame Judges — 
Practice—Owil Procedure Oode (Act V of 1903), 8 

152, O. XLV, R. 18—Amendment of decree by Hagh 
- Court after leave to appeal to Privy Council granted — 

After appeal, amendment of decree to be made by 
appellate Cow t. 

Tho settled practice of the A High Court 
has been to allow an application for the amendment 
ofadecree to be made to the Division Bench in 
chargo of the group to which belongs the case the 
decree in which is sought to be amended, whether 
tho Bench be composed of the same Judges who 
heard the appeal or not. 

The operation of section 152 of the Civil Proceduro 
Code is not restricted inany way by Order XLV, 
R. 13. Therefore, the High Court has power to amend 
its decree even after leave to appeal to the Privy 
Council has been granted, specially when the trans- 
cript record has not been sent to England 

If the decree of the Court below is confirmed, 
reversed, or varied on appeal, the application for 
amendment hasto be made to the appellate t ourt, 
the deoreo of which Court is the ultimate and the only 
decree in the case. 

Muhammad Sulaiman Khan v.s Muhammad Yar 
Khan, 11 A 276, Shivalal Kalidas v. Jumilal, 18 B. 
542 and Rameswar v. Bhaba, 11 C.L. J. 81, 5 Ind. 
Cas. 304, followed. 

Rale fur amendnent of the decree in 
Regular Civil Appeal No. 476 of 1908. (See 
2 Ind. Cas. 662). 

Babus Mahendra Kumar Mitra and Ohandra 
Sekhar Banerji, for the Petitioners. 

Babu Tarini Das-Banerji, for the Opposite 
Party. 

Judgment.—We are‘invited in this 
Rule to amend the decree of. this Court in 
‘appeal from Original Decree No. 476 of 1908. 
The appeal was heard by a Division Bench in 
May and June last, and on the 16th June, the 
appeal was allowed, the decree of the lower 
Court set aside, and the suit dismissed.* It was 
further directed that the plaintiff-respondent 
‘should pay to the defendants Nos. 2, 3 and 4, 
the then appellants before this Court, the costs 
incurred by them in the lower Court. These 
costs were not specified in the decree of this 
Court, but had been set out in the decree of 
the lower Court, which to this extent was 
thus incorparated by implication.. In that 
decree, however, by a clerical error, the 
amount of costs incurred by the second and 
third defendants stated to be Rs. 684 8-6, 
whereas it ought to have been Rs. 1,549-12 6. 
So far as the fonrth defendant 


was 
concerned, the costs payable to him 
had been inaccurately stated to be 
Rs. 1,810, instead of Rs. 1,812.10. The 





* Tho full judgment in that case is reported in2 
Jad. Cas. 662 Ed. 
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petitioners now ask that the decree of this 
Court, in so far as it incorporates by reference 
the decree of the Court below, may be amend- 
ed so as to enable them to recover from the 
plaintiff the correct amount of costs. Tho 
learned Vakil who has appeared to show cause 


has not challenged the accuracy of the allega- ` 


tions of the petitteners, but has contended 
that the Rule ought to be discharged on 
three grounds; namely, first, that the Court - 
as now constituted bas no jurisdiction to 
entertain the application, inasmuch as the 
original appeal was heard by Mr. Justice 
Chitty and Mr. Justice Carndnuff; secondly, 
that inasmuch as leave has been ‘granted to 
the plaintiff to appeal to His Majesty in 
Council, it is no longer competent to this 
Court toamend the decree; -and, thardly, that the 
application for amendment, if maintainable, 
at this stage, ought to be made to the Court 
below by which the decree in which the error 
is contained, was drawn up. In our opinion, 
there is no substance in any of these conten- 
tions. 

So far as the first point is concerned, 
reliance has been placed upon section 152 of 
the Code of 1908, which provides that clerical 
errors or arithmetical mistakes may be 
corrected by the Court either of its own 
motion or on the application of parties. This 
does not mean that the Court to which the 
application is made for amendment must 
necessarily be composed of the same Judges 
as those who heard the appeal. The settlei 
practice of this Court has been to allow 
applications of this character to be made to 
the Division Bench in charge of the group 
to which belongs the case the decree in 
which is sought to be amended. Ifthe 
provisions of the Code relating to applications 
for review of judgment are contrasted with 
the provisions contained in section 152, and 
it is observed how section 114 is, in this 
respect. controlled by Order. 47, Rule 5, it 
becomes obvious that the Code expressly 
provides for certain applications to be made to 
the identical Judges who heard the original 
suit or appeal, and made the decree. The 
frst objection cannot consequently be sup- 
ported. 

So far as the second contention is concerned, 
it is equally groundless. -Onur attention bás 
been invited to Order 45, Rule 13, of the 
Code and it bas been suggested that our 
powers in respect of cases in which leave ig 
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appeal-to His Majesty in Council has been 
granted, are restricted to the operations 
specified in that order: This argument, 
however, overlooks the fact thet section 152. 
expressly provides that an order for amend- 


ment may be made by the Court at any time.. 


We are unable to accept the suggestion that 
these words are restricted in their operation 
in any way by Order 45. Rule 18. It may 
further be pointed out that leave has been 
granted to appeal- tothe Judicial Committee 
but the transcript record has not yet been 
sent to England. This Court, therefore, still 
retains jurisdiction over the matter. The 
second objection thus completely fails. 

So far as the third contention in concerned, 
it is opposed to all the authorities in this as 
well as in other High Courts. It is now well- 
settled that if the decree of the Court below 
is confirmed, reversed or varied on appeal, 
the application for amendment has tu be made’ 
to the appellate Court, the decree of which 
Court ia the ultimate and the only decree in 
the case. In support of this proposition, it is 
sufficient to referto the cases of Muhammad 
Sulaiman Khan v. Muhammad Yor Khan (1), 
Shivalal Kaltdus v. Jumklal Nathiji Desai 
(2) and Rameswar v. Bhabad (3) where all the 
authérities on the point ‘are collected. Our 
attention was, however, invited to the decisions 
in Runwaree Ohand Thakoor v. Muddan 
Mohun Chuttoraj (4), Mirza. Akbur Ali v. 
Mullick Mukhdoom Buksh(5)and McHllister v. 
Biggs (6), where it was rdled that when it is 
alleged that there are clerical errors in the 
decree of the firat Court, or of the lower 
appellate Court, the proper remedy is to have 
the decres amended in that Court and not to 
preferan nppeal merely to get the decree 
rectified. That principle has obviously no, 
application to the quostion now raised before 
us and the third ground must consequently 
be overruled. 

The result, therefore, is that this Rale 
must be made absolute and the decree amond- 
ed so. far as the costs recoverable by the 
defendants Nos. 2, 3 and 4 under the’. decree . 
of the Court of first instance are concerned. ` 
The petitioners are entitled to the costs of 
this Rule. We assess the hearing fee at two 
gold mohurs. f 


Rule made absolute ; decree amended. 
1) 11 A. 276. (2) 18 B. 642. 
3) 11 0. I. J. 81; 5 Ind. Cas, 204. 
(4.21 W R4 (5) 26 W. R. 63. 
(6) (1888) 8 A, 0.814 at p, 317. 
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(8. c. 11 CG. L. J. 161.) 
CALCUTTA HIGH COURT. 
- Civica Rote No. 3853 or 1909. 

i December 20, 1909, 
Present:—Mr. Justice Mookerjee ang 
Mr. Justice Teunon. 
MANINDRA CHANDRA ROY OHOW. 
DHURY AND ANOTHER— DEFENDANT3I—- 
PETITIONERS 


CETSUs 
BALARAM: DAS— PLAINTIFH— OPPOSITE 


| PARTY. 
ae Proceduro Ooge- (Act V of 1908), O. XLFIT, 
7—Period; grant - of —Appeal—Jurisdiction of 
a Mea Court— ml Procedure Code (Act XIV of 
1882), s. 878—Suit, withdraral of—Liberty to bring 
suit. b 
Under r. 7 of O. XLVII of the Code of 1908, an` 
appeal lies against an order granting an application 
for review of judgment on three specified grounds. 
The jurisdiction of the Court of appeal is, therefore, of 
a strictly restricted nature. If that Court finds that 


- the order of the first Court wae made in conbra- 


vention of r. 20f O. XLVII, or that the application 
for review was time- barred, it ought to. allow the 
appeal. $ 

Where the plaintiff in a suit applicd for amendment 
of the plaint by striking ont the names of certain, 
persons as defendants and the prayer for relief 
ngainst them in respect of certain parcels of land, 
and this application was granted, the effect in' 
substance was as ifthe suit had never been con- 
menced against those defendantg in respect of the gub-. 
ject-matter of the litigation; and, therefore, it would, 
be needless for the Court to record an order resorving 
liberty to the plaintiff to bring afresh suit, and the 
plaintiff is entitled to maintain a fresh suit notwith- 
standing the fact that ho did not obtain express 
permission to do so. 


Rule against the order of the District J udge 
ofRungpore, dated lOth August 1909, affirming 
an order ofthe Subordinate Judge of Rung- 
pore, dated 22nd May 1909. i 

Babu Siba Prasanna Bhattacharjea, for the 
Petitioners. 

Babu Satis Chandra Ghose, for the Oppoatte 
Party. 


Judëment ao aed edis 
Rule to set aside fin order of the Court below 
in affirmance of an ‘order of the Court of first 
instance granting an application for a review 
. of judgment. It appears thaton the3lstMarch 
1908, an order was made in the original suit 
by whioh an application for amendment of 
pleadings was granted. The application stated 
that certain parties and the claim to recover 
certain parcels of land against them had been 
improperly joined with the result that the 
suit as framed was open to objection on the 
ground of misjoinder of parties and causes of 
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action. The plaintiff consequently prayed that 
the plaint might be amended by the omission 
of the names of those persons and the prayer 
for recovery of possession of several parcels of 
- land. .There was also a prayer that the 
plaintiff might be granted leave to bringa 
separate suit upon the same cause of action 
in respect of the claim, improperly joined and 
sought to be withdrawn. The order recorded, 
however, was thatthe plaint might be amended 
and no express mention was made of any 
permission granted to the plaintiff to bring a 
separate suit. Subsequently the plaintiff com- 
menced a new action against the parties they 
omitted from the original litigation, in respect 
of the properties for which the claim had 
been withdrawn. Objection was taken by the 
- defendants on the ground that as liberty had 
not been reserved to the plaintiff to bring a 
fresh suit, the action was barred under section 
873 of the Code of 1382. The plaintiff, there- 
fore, applied onthe 13th.March 1909, for a 
review of the original order. This was 
granted on the 22nd May 1909, by the suc- 
cessor in office of the Judge who had made that 
order. The defendants forthwith appealed 


‘to the District Judge under Order 47, Rule 7, ° 


of the Code of 1908. He held that the order 
of the Court of finst instance interpreted as 
an order granting an application for a review 
of judgment could not be supported, first, 
because the application for review had been 
made to the successor in office of the Judge 
who had made the order inthe first instance; 
‘and, secondly, because the application was 
barred by limitation. The learned District 
Judge, however, although he took this view 
did not proceed to set aside the order. He 
held that the order might have been made 
by the Com tof first instance if an appropriate 
application had been made under section 151 
of the Code of 1908, and the Court had been 
invited to exercise its inherent powers. In 
this view, the District Judge ultimately dis- 
missed with costs the appeal presented to him. 
We are now invited to set aside this order on 


the ground that for the reasons stated in the | 


judgment of the District Judge, the order of 
the Court below cannot be maintained. This 
position has not been seriously contested on 
behalf of the opposite party, and. in our 

opinion, the view taken by the District Judge 
cannot be supported. Under ‘Rule? of Order 
4d of the Code of 1908, an appeal lies against 
“an order granting an application for review 
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of judgment on three epecified grounds. The 
jurisdiction of the Court of appeal, there- 
fore, in dealing with the matter under that 
Rale, is of a strictly restricted nature. As 
the learned District Judge found that the 
order of the Court of first instance was made 
in contravention of Rule 2 of Order 47 and 
further that the application for review was 
barred by limitation, be ought to have allowed 
the appeal presented to him and discharged 
the order of the Court of first instance. The 
result, therefore, is that this Rule must be 
made absolute and the order of the District 
Judge ‘aa also that of the Court of first in- 
stance seb aside. 

We may. bowever, point out that these 
proceedings have been throughout miuscon- 
ceived. The petitioner for review of judgment 
has proceeded on the assumption that the 
objection taken to the frame of the second 
suit is well-founded. In our opinion, there can 
be no reasonable donbt that the objection is 
groundless. When the plaintiff in the first 
suit applied for amendment of the plaint by 
striking out the names of certain persdns as 
defendant and the prayer for relief against 
them in respect of certain parcels of land, and: 
when this application-was granted, the effect 
in’ substance was as if the suit had never 


_ been commenced against those partiesin respect 


of the subject-matter of the litigation. In fact, 
if the plaint hadnot been’ amended and the 
objection of misjoinder of parties and causes 
of action had not been removed, the Court 
might have proceeded under section 54, clause 
(d) of the Code of 1882, read with section 53, 
clause (b) (rii), and in the event of a rejec- 
tion of the plaint, a new suit might have been 
instituted under section 56. In this view it 
would be needless for the Court to record an 
express order reserving liberty to the plaintiff 
to bring a fresh suit. The order for amend- 
mert of the plaint as recorded was a perfectly 
correct order, and the plaintiff is entitled to 
maintain the second suit notwithstanding the 
factthat he did not obtain express permis- 
sion tu doso. We think, therefore, that though 
this rule should be made absolute, there 
ought not to be any order for costs in these 
proceedings. 
Rule made absolute. 


Vol, Vj - 
| In re KALI PRASANNA. | : 
(s. 0. 11 ©: L. J. 164). 
QALCUTTA HIGH COURT. 
Civin Reverences Nos. 25 AND 26 oF 1909, - 
January 13, 1910. 
Present: —Mr, Justico Mookerjee and 
Mr. Justice Teunon. r 
In re KALI PRASANNA CHOWDHURY 
-AND ANOTHER MUKHTEARS. 


Lega? Practitioners Act (XVIII of 1879), s. 12—' 


_ Proceedings against mukhtcar—Juriadiction of sudbordi- 
nate Court—High Court, powers. of. 

` Wherea mukhtear is convicted under sections 144, 
and 150 of the Indian Penal Code, and if on this ground 
any action has to be taken against him, proceecings 
must bo initiated by the High Court under section 12 
of the Legal Practitioners Act. 

References made by the District Judge of 
Dacca, under section 14 (c)of the Legal Prac- 
titioners Act. 

Babus Mahendra Nath Roy and Surendra 
Nath Guha, for the Muktears. ` 


Jugd ment.—Thisis a Reference under 


section 14 of the Legal Practitioners’ Act in 
the matter of two mukhiears, Kali Prasanna 
Ohowdhury and Kali Kumar Chowdhury 
practising in the Sub. divisional Court 
“at Munshigunj. The learned District Judge 
of Dacca who has made the Reference . 
at the instance of the District Magistrate, 
is himself of opinion that 
not in order. He points fout that the 
mukhtears in question have ‘been convicted 
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presentcase is covered by section 12 and so 
far as that seclion is concerned, it is obvioua 
that action can be taken by this Court and 
this Court alone. The proceedings before the 
Magistrate, therefore, were without jurisdic. 
tion and this Reference is not in order. It 


“must consequently be discharged. 


w 


the Reference 18 ` 


under sections 144 and 150, Indian Penal — 


Code, and that if on this round any -action 


has to be taken against them, proceedings | 


“must be initiated by the High Court under 
section 12 ofthe Act. The District Magistrate, 
however, appears to have instituted these 
proceedings himself under’ section 13, clause 
GY. of the Legal Practilioners Act. The learned 
District Judge, on the other band, points out 
that according to the judgment of Mr. Justice 
Hill in the case of Purna Chandra Pal (1), 
section 14 ofthe Legal Practitioners Act does 
not apply to a casein which proceedings have 
been initiated under section 13, . clause (f). 

The learned Vakil who appears on behalf of 


the Mukhtears has invited our attention to. 


the decision of the Allahabad High Court 


As the papers, however, have been placed 
before us,‘we think it desirable that the 
_matter should be referred to the Full Court 
for consideration whether action should or 
should not be takeh under section 12 of the 
Act, and we’ direct accordingly. 


Reference discharged ; 
case referred toPull Court. 





(8. c. 1910 M, W. N. L) 

MADRAS HIGH COURT. 
ORIGINAL Sipe Oivin APPEAL No. 32 or 1909. 
January 24, 1910, 
Present:—Sir Arnold White, Kr., Chief 

- Justice, and Mr. Justice Munro. 
Tar OFFICIAL ASSIGNEE or MADRAS 
~—APPELLANT 
. versus 


Messes ARBUTHNOT & Co,—INSOLVENTS 


— RESPONDENTS. 

Doden Act (11-12 Pic- Oh. 21), &. 19, 41— 
‘Madras Insolvency Rules(1905), Rulea 127, 131—Oftcial 
Assignee-—Right to retain commission toithout order of 
Court—“Order accordingly —Practice—Practice con- 
trary to law not to be’ folloreed—Accounts—Audit— 
Officer authorized to audit, 

Before the Official Assignee can retain his 
commission on the dividends declared he must obtain 
_anorder from the Court under section 19 of the 
` Insolvent Act. Rule 181 of the Madras Insolvency 


' Rules only provides that the Official Assignee shall be 


~ entitled toa commission at the rate mentioned there- 


~ an order under section 19 of the Act. 


in the matter of The Petition of Muhammad .- 


Abdul Hai(2),in which a contrary view appéars 
to have been adopted. It is not necessary 
for us on the present occasion to decide 
whethersection 14 applies to cases covered by 


section 13, clause (f). In our opinion, the- 


(1) 270C. 1028. 
(2) 2 A 6l; 3 A. L. J. 811; A. W. N. (1906) 268.. 


in; it does not diapgnae with the necessity of passing 
The provision 
coutained in Rule 181 cannot be regarded as an 
“order accordingly” „whioh section 19 requiros. 
Oficial Assignes v, Ramalinga, 8 M. 79, distinguished, 
-A wrong practice, contrary to law, cannot bo 
followed even if it has prevailed for along period 
and has been judicially recognized Under Rule 127 
of the Madrus Insolvency Rules, the accounts of the 
Official Assignee should be andited by the Account- 
ant-General or an auditor appointed by the latter. 


Appeal fom the judgment and order of tho 
Hon'ble Mr. Justice Bakewell, dated the 
9th day of Angust 1909, in the exercise of 
the jurisdiction of the High Court for the 
relief of Insolvent Debtors at Madras, Peti- 
tion No, 181 of 19(6, 


band 
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Judgment. 

White, C, J.—This is an appeal by the 
Offcial Assignee from the portion of an order 
made by- Bakewell, J., in the Insolvency of 
Messrs Arbuthnot & Co. which (after declar- 
ing a dividend) directs the Official Assignee 
to deliver into Court the statement of account 
prescribed by section41 of the Insolvency Act, 
1848, and Rule 94 of the Insolvency Rules 
1905, and further directs‘ that all questions 
arising on the account and as to the payment 
of the commission of the Official Assignee 
shall be reserved and that the Official Assignee 
shall not draw any commission in respect of 
‘the amount to be distributed as cividend 
under the order in question till these queations 
have been disposed of. Fora long period a 
practice has prevailed under which the Official 
Assignee has' drawn the commission to which 


he is entitled out of the estate of an insolvent — 


on an account current which is filed in Court 
onthe application to the Court nnder section 
41 of the Act to declare a dividend. This 
account specifies the total amount realised 
and the expenditure up to date and the 
balance in hand. Rule 127 of the Insolvency 
Rules requires that the account of the Official 
Assignee shall be audited once in every year 
by the Accountant General. Bakewell, J. states 
in his judgment that since most of the estates 
dealt with are very small, the Court has pro- 
“bably relied on the official audit and that this 
practice has not been challenged. Section 19 
of the Act provides that the Court may allow 
‘a fair remuneration to the Official Assignee 
out of the sum to be distributed as dividends 
and make an order accordingly. Rule 131 
provides that the Official Assignee shall be 
entitled to a commission of 5 per cent. upon 
the monies to be distributed as dividends. 
This rale was made under section 76 of the 
Act which empowered the Supreme Court to 
make rules subject to the approval of the 
Crown not inconsistent with the provisions of 
the Act for facilitating and carrying into 
effect the relief intended to be given by 
the Actin cases for which sufficient pro- 
vision had not been thereby made. The 
rules of 1905 were made by the Judges 
of the High Court of Judicature and ap- 
proved by the Crown. The general question 
raised iu this appeal is whether the Official 
Assignee can retain his commission .withont 
an order of the Court. After hearing the 
Official Assignee and giving full consideration 


to the matter, [have come to the conclusion 
that the present practice is: wrong. The 
amount of the fair remuneration to the 
assignee referred to in section 19 is prescribed 
by the Rule 131, but T cannot see how the 
provision contained in the Rule 13l—a 
ralo made by the High Court-—can be re- 
garded as the ‘order accordingly,’ which 
section 19 requires. Under the rule, the 
Official Assignee becomes entitled toa com- 
mission at the rate mentioned upon the 
monies from time to time to be distributed as 
dividends out of-the estates, but before he can 
retain the commission it seems to me he must 
get the ‘order accordingly’ required by section 
19 ofthe Act. As regards the case of the 
Oficiul Assignee v. Ramalinga(1), it was there 
held that the right of the Official Assignee to 
his Commission arises when there are in his 
hands any funds realised and available for 
distribution among the creditors when he is 
in fact in a position to declare a dividend. 
The effect of this decision is now embodied in 
para. 3 of the Rule 131 as amended in 1905. 
in this view“ the learned Judge observes; 
effect is given to the language of the Act 
and of the rule, neither of which makes the 
actual declaration of a dividend a condition 
precedent to the accrual to the Official 
Assignee of a right to remuneration.” This 
was merely a decision as to when the Official 
Assignee’s right to commission gcerned. The 
question whether in view of the provisions of 
section 19, he could avail himself of that right 
without an order of the Court was never 
raised, and asa matter of factin that case an 
appheation by the Official Assignee to be 
allowed his commission bas been. refused , 
The effect of Bakewell, J.’s order was that 
pending the further order of the Court the 
Official Assignee should not be entitled to 
draw commission on the second dividend 
without the order of the Court, and although 
a different practice has prevailed for a long 
period and has been judicially recognised. it 
reems to me that on the true constraction of 
section 19and Rule 131, Bakewell.J , was right. 
The'Jearned Judge also directed the Official 
Assignee to deliver into Court the statement 
of account prescribed by section 41 of the 
Insolvency Act and Rule 94 of the Insolvency 
Rules and reserved all questions arising on 
the account and as tothe payment of the, 


commission of the Official Assignee. Under 
(1) 8 M. 79, 


~ 
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this order the Official Assignee on the 13th. 
November 1909, verified the account of estate 
viz., certain books of account which had been. 
kept under the orders of his predecessor and - 
subsequently of himself. The circumstances 
in which these accounts have been kept are: 


these.—On the 29th October 1906, the Com- ` 


missioner in Insolvency made an order that. 
until the further order of the Court the 
Official As3ignee should carry on the busi- 
ness of the Insolvents, Messra. Arbuthnot 
& OCo.; agin his diseretion might sesm` best. 
' for the. benefit of the creditors. This order 
is still in forse in connection with carrying 
on the business,” The then Official Assignee 
opened an account for the estate with the Bank 
of Madras. This was brought to my notice 
when the audit of the Accountant-General of 
the accounts and statements of the Official As- 
-gignee for 1907, was submitted to meas Chief ` 
Jastice if not before. Altogether the then 
~ Official Assignee acted as manager in pur- 
snance of the order above referred to. He was 
not a special manager, within the meaning of ~ 
Rule 82. He appointed Messrs Fraser and 
Ross, a firm of chartered accountants, special 
auditors to audit the account of the manage- 
ment of the estate with the Bank of Madras.. 
The audit extended from the 22nd October 
1906 tothe 21st December 1908 and the 
report of the auditors was forwarded to the 
Insolvent Court. The account which has 
-now been, verified by the Official Assignee 
includes this account also the further 
account with the Bank of Madras, eriz., the 
account from 3lst December 1908, to the 
9th November 1909, which has not yet been. 
` andited. - It may be, that it -would be 
more convenient that the uccountin connec- 
tion with the management of the business 
should continue to be audited by chartered 
accountants but as much as in my view Rule 
_ 83 (1) does not apply to this account and 
- role 127 requires that the accounts of the 
Official. Assignee should be audited by the 
Accountant General, I think the account 
must be andited by the Accountant-General 
oran auditor appointed by him. The costs 
of the auditor when allowed by me will 
be paid out of the office charges ‘account 
under Rule 127. 

The appeal from the Bakewell, J's order 
must be dismissed. The Official Assignee may, 
of course, apply at any timeto the Court for 
further directions, 


~ 


Munro, J.—I entirely agree. 


Appeal dismissed. 





(s. c. 1910 M. W. N. 14.) 
MADRAS HIGH COURT. 
ORIGINAL Orvin Suit No, 367 OF 1908, 


Presenit:—Mr. Justice Wallis. 
Taz ADVOCATE GENERAL or MADRAS 
— PLAINTIFF 
vergus 
å, L. A. R. ARUNACHELLAM 


CHETTIAR—Dagrgnpant. i 
Orvil Procedure Code (Act XIV of 1882), s. 589—~ 
Indian Counctls Act (24 & 35 Vic. C. 67), 8. 28—Indian 
High Courts Act (24&25Vie 0. 104), s 9—Letters Patent 


-( Madras), cl. 11—Jurisdiction—Susts about charitics in 


the ‘Mofussil—High Court's power to try—Power of 
Indian Legislature to extend orginal jurisdiction of 


- High Courts. 


The [ndian Legislature has the power to confer on 
the High Courts original jurisdiction in a particular 
class of suits arising outside the limits of its ordi- 
nary original jurisdiction. | 

Queen v. Burch, 51. A. 178, followed. 

But clear and unambiguous words are necessary to 
extend the original jurisdiction of the High Court to 
any particular class of suits arising in the mofussil 

Section 539 of the Civil Procedare Code, 1892, 
does not confer upon the High Court in its original 
jurisdiction power to entertain suits abont charities 
in the mofussil, 

Ghasaffar Hussain v. Zarwar Hussain, 28 A. 112; 

2 A. L. J. 591; A. W. N. (1905) 205, reforred to 

Achaya v. Rathanavelu, 9 M. 253; Rangaswami Naick 
v: Argh og its 17 AL. 462, not followed. 


Mr. S. Srintvasa Iyengar, for the De- 
a 

Judgment,—In this case the Ad- 
vocate-General has institnted a suit under 
section 539 of the Code of 1882 on the 
original side of this Court for the appoint-. 
ment of trustees and the settlement of a 
scheme for the management of the Rames- 
waram Temple in Madara District. 
. At the first hearing, the case was adjourn- 
ed to Chambers for the settlement of a 
scheme, but subsequently, objection wag 
taken by the defendant, the present manager, 
that his Vakils had no authority to, consent 
to the terms of the reference and also that 
the Court had no jurisdiction to try the anit. 
I decided to deal first with the question of 
jurisdiction, and it has now been fally argued 
before me by the Advocate General and Mr. 
S, Srinivasa Iyengar. Two contentions have 


_ -been raised, that seotion 589 does not confer 
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upon the High Court in its original jurisdic- 
tion ` power to entertain suits about charities 
in the mofussil, :and that the Indian 
Legislature had no power to confer such 
jurisdiction on the High Court, contrary to 
the limitition imposed, by the Letters Patent 
on the High Court in the exercise ofits ori- 
ginal jurisdiction. It willbe convenient to 
dispose of the latter contention first. As 
pointed oat in the Queen v. Burch (1) under 
section 22 of the [adian Connoils Act 1861, 
the Indian Legislature can make: law “for all 
Courts of Justice whatever” but cannot 
“repeal or in any way affect” the provision 
of the Indian High Ovurts Act of the same 
year. Itis pursnantto section 9 of that Act 
that the Letters Patent of this and the other 
High Courts were issued; and the only 
question, in my opinion, is, is section 539 as 
construed by the plaintiff opposed to the 
provisions of section 9 of the High Courts 
_Act? The-provisions of the section are as 
follows :— 

“Hach of the High Courts to be established 
under this Act shall have and exercise all 
such civil, criminal, admiralty and vice- 
admiralty, testamentary, intestate, and 
matrimonial jurisdiction, original and appel- 
late and all such powers and authority for 
and in relation to the administration of 
justice in the Presidency for which it is 
established as His Majesty may by such 
Letters Patent as aforesaid grant and direct, 
subject, however, to -such directions and 
limitations as to the exercise of civil and 
criminal jurisdiction beyond the limits of the 
Presidency towns as” may be prescribed 
thereby and save.as by such Letters Patent 
may be otherwise directed and subject and 
without prejudice to the legislative powers in 
relation to the matters aforesaid of the 
Governor-General of India in Council, the 
High Court .to be established in each 
Presidency shall have and exercise all juris- 
diction and every power and authority what- 
goever in any manner vested in any of the 
Courts in the same ~Presidency abolished 
under this Act at the time of the abolition 
of such last mentioned Courts.” 

The frame of the section which confers a 
special power to limit the ordinary original 


Civil jurisdiction of the High Courts by’ 


Letters Patent may be accounted for by the 
fact that it was intended, as mentioned in 


(1) 5 I. A. 178, ~ 


_ 


para. 16 of the Secretary of State’s despatch. 
nocompanying the Letters Patent, to with- 
hold from the new High Courts the jurisdic- 
tion which the Supreme Courts had exercised 
“on the grounds of constructive inhabitanoy 
or otherwise over persons and property beyond: 
the limits of the Presidency Town but within 
the limits of the Presidency.” This object is 


„effected by cl. 11 of our Letters Patent which 


confines the original Civil Jurisdiction of the 

High Court to such limits as may be declared 

and prescribed by any law made by the’ 
Governor in Council and until then in effect. 
to the City of Madras.. The power of. 
altering the local limits of the Ordinary’ 
Original Civil Jurisdiction is reserved ex- 
prersly by the Letters Patent to the Local and 
not to the Indian Legislature but cl. 11 and all 
the other clauses of the Letters Patent are by 
el. 44 declared to be subject to the Legislative 
power of the Indian Legislature, so that it 
cannot be said that it would be inconsistent - 
with the Letters Patent in their present form 
for the Indian Legislature to confer upon the 
High Court ‘original jurisdiction in a 
particular class of suits arising outside the - 
limits of its Ordinary Original Civil Jurisdic- 
tion as the Letters Patent contemplate that 
all the provisions therein contained should - 
be subject to alteration by the. Indian 
Legislature. This conclusion appears to me 
to dispose of the objection that such a 
provision would be opposed to section 9 of the 
High Courts Act, because it has been held by’ 
their Lordships of the Judicial Committee 
in Queen v. Burch (1) that “on the true 
construction of the Indian Councils Act. 1861 
and of the High Courts Act, 1861, unless 
there should be anything to the contrary in 
the Letters Patent.under which the High 
Court is established, the exercise of jurisdic- 
tion in any part of His Majesty’s Indian 
territories by the High Court was meant to 
be subject to and not exclusive of the general | 
legislative power of the Governor General in 
Cotncil as to all Courts of Justice what- 
ever,” page 190. And later on their Lord- 
ships, after quoting the terms of 9th section 
which is now in question, observe: “The, 
authority of the Indian Legislature over the 
Jurisdiction of the High Courts (so far at all 
evonts as the exercise of authority might be 
consistent with His Majesty’s Letters Patent) 
is here distinctly recognised.” This- case 
appears to me to conclude the question and I 
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do not think it necessary to refer to the 
Indian cases which have been cited. The 


` next question is assuming that the Indián 


Legislature has power to give the. High 
Courts original jurisdictions in suits as to 
charities arising outsidd the Presidency 
Towns, has it done so by section 539. There 


are passages in the judgments in Achcya Vv. 


Rothanavelu (2) and Rangaswami Naick v. 
Vuradappa Natick (3), which show that the 
learned Judges who decided those cares read 
the section as conferring: concurrent jurisdic- 


tion on the High Court, but the point did not- 


arise for decision; there was no discussion 
about it and the arguments urged before me 
to-day were not considered and these obser- 
vations were only-obiter dicta which are not 
binding on me. On the other hand there are 
remarks in one of the judgments in Ghosaffar 
Hussain v. Zarwar Hussain (4), which suggest 
that the learned Judges read the section the 
other way. I have not been referred to any 
case in which thealleged concurrent jurisdic- 
tion of the High Court has been invoked and 
the point appears to come up for decision for 
the first time. Now the ordinary Original 
Civil jurisdiction- of this Court is regulated 


by the Letters Patent as the Civil Jurisdic- . 


tion of other Courtsis regulated by the Civil 
Courts Acts read with the Code of Civil 
Procedure and. the Indian Legislature has 
“been slow to interfere with the High Courts 
Original J urisdiction as settled by the Letters 
‘Patents. Thus of the provisions in the old 
Code regulating jurisdiction, sections 16, 17, 
and 19 are made inapplicable to the High 
Court’ while section 18 reprodaces part of 
clause 2 of the Letters Patent. So too when 
. desirous of relieving the High ' Court of 
suits of small value, the Legislature has 
effected its purpose not by taking, away its 
jurisdiction in suits valued at upwards of. 
100 but. by penalising parties resorting to 
the jarisdiotion as’ to costs. See the pro- 
vision of the Presidency Small Cause Courts. 
Act and of the Madras Civil Courts Act. 
Again as already ‘mentioned cl. 11 of the 
Letters Patent of the- three Presidency High 


Courts expressly provides that the’ ordinary 


Original Civil Jurisdiction shall not extend 
beyond the prescribed local limits of such. 
jurisdiction, while the Letters Patent of the 
'(2) 9 M. 253. 
(3) 17 M. 462 at p. 467. 
| a 28 A. 112} 2A. L. J. 591; A. W..N, (1905) 208. 


Allahabad High Court do not confer on if 
any Ordinary Original Civil Jurisdiction at 
all. Further the question is not one merely 
of jurisdiction but also of private right, be- 
cause the prohibition incl. 11 protects de- 
fendants in the mofussil from being brought 
here to answer suits except in the circum- 
stances laid down in clause 12 and it was the 
express ‘policy of Parliament to restrain the 
Ordinary Original Jurisdiction of the High 
Court within the limits to be prescribed by 
the Letters Patent. In these circumstances 
and assuming that the Indian Legislature has 
power to.override these provisions, I think 
that in construing its enactments it is neces- 
sary to find clearand unambiguous words in 
order to extend the original jurisdiction of 
the High Court to a particnlar class of suits 
arising in the mofusstl According to well 
established principles, such words are neces- 
sary to take away private rights or to extend 
or curtail the jurisdiction of Courts in the 
position of the High Court. See Craies’ 
Statute Law, 4th Edition, page 109, and the 


. authorities there cited. Having regard to 


the considerations already mentioned, I think 
the presumption to extend. the Original Civil 
Jurisdiction of thé High Courts is at least 
as strong as the presumption which arises in 
England against any intention to extend the 
jurisdiction of the superior Courts as to which 
see Craies, pages 116 and 117. Applying 
there principles to the constraction of section 
539,, we find that it empowers the Advocate- 
General &o., to “institute a ‘suitin the High 


‘Court or the District Court within the Local 


limits of whose Civil jurisdiction the whole or 
any part of the subject-matter of the Trust 
is situate’? and the question is, do these 
words show a clear intention to extend the 
Ordinary Original Civil Jurisdiction of the 
High Court ? In order that.they may have 
that effect, it is necessary to read the words 


kh 


. within the local limits:of whose Civil juris- 


diction’ as including the local limits of the 
Court's Appellate Civil jurisdiction whereas 
the section is providing for resort not to 
Appellate but Original Jarisdiction. The 
Advocate-General, however, argues that the 
framers of the Code were familiar with the 
expression ‘Ordinary Original Civil Jurisdic- 
tion and have used it in other sections and 
would have used it here if they had been re- 
ferring .to the local limits of its original 
jurisdiction. The expression. would, how- 
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ever, be inapplicable as the words Civil 
Jarisdiction refer to the District Court which 
has no extraordinary Original Civil Juris- 
diction to oppose to ordinary Original Civil 
Jurisdiction. It would, of course, have been 
plainer if the words had been Civil Original 
Jurisdiction bat as already observed the 
whole section is dealing with Original Juris- 
diction ; and on the other hand if the limits 
of the appellate jurisdiction had been intend- 
ed nothing would have been easier than to 
say so expressly. The Advocate-General 
also argues that if the limits of original juris- 
diction are intended, the. mention of the 
High Court is superfluous because having 
regard to the definition District Court “would 
' include the High Court on the exercise of 
Ordinary Original Civil Jurisdiction.” The 
definition in section <, however, only applies 
“unless there be something repugnant in the 
subject or context,’ and in cases like the 
present one an interpretation clause must be 
applied with caution Rew v. Cumbridgeshire 
(5). Having regard to the fact that the sec- 
tion was intended to meet a difficulty which 
had been experienced in the Mofussil and as in 
ordinary parlance District Court does not in- 
clude High Court, the High Court may, I think, 
have been expressly mentioned to make it clear 
that the section was intended to apply to the 
Presidency towns as well as the Mofussil. 
On the whole I have come to the conclusion 
that the section does not in a sufficiently 
clear and unambiguous manner manifest the 
intention of the Indian Legislature to over- 
ride the limitation imposed by the Letters 
Patent under the authority of Parliament on 
the exercise of Original Jarisdiction by the 
High Court in the Presidency. towns. I may 
add that there is no obvious reason why in 
1877 the Legislature should have been de- 
siions of extending the Original Jurisdiction 
of the High Courts as regards this parti- 
cular class of suits and the fact that in the 
present Code any suck extension of the High 
Court’s Original Jurisdiction is excluded in 
the clearest language certainly does not help 
the plaintiff. Lastly I may observe that on 
the interpretation contended for there would 
be considerable difficulty as to the extent of 
the power tosne conferred upon the Collector 
in the last para. -of the section whereas’ on 
the other construction it presents no difficulty. 
For these reasons I am of opinion that the 


(5) (1841) 7 A. & B. 491. 
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High Court has no jurisdiction. There is 
no allegation in the plaint bringing the suit 
within the jurisdiction and the suit must be 
dismissed. There will be no order as to 


costs. 
Suit dismissed. 





(s.c 1910 M. W. N. 26) á 
MADRAS HIGH COURT. 
Secoxp Crvin APPEaL No. 386 or 1906, 
January 5, 1910. < 


“Present:—Mr. Justice Miller and Mr. Justice 


Sankaran Nair. 
SESHAPPAYA—Ptatntire—A PPBLLANT 
VENKATRAMANA UPADYA AND ANOTHER 

ss DEFENDANTS — R RSPONDENTS. 

Civil Procedure Code (Act XIV of 1882), s. 18—Res 
judicata —‘Under whom they or any of them claim,’ 
meaning of-—~Primty—Landlord and tenant—Kstoppel. 

Forthe purposes of res judicata the ground of 
privity is property and not personal relation. 

Sita Ram v. Amir Begam, BA, 324, referred to. 

Though the words ‘under whom they or any of them 
claim’ in section 18 of tho Code of Civil Procodure aro 
wice there scems to be no difficulty in the way of. 
restricting them so as to bind the party to the 
subsequent suit by the decision in the former suit. 
only in respect of interests represented by the party 
to the former suit atthe time of snit. 

Other interests with which he hed parted bofore 
the suit and which he had ceased to represent could: 
not properly bo the subject of adjudication in the, 
suit. | 

As regards the interests represented, however, it 
does not matter whether they vested tn the privy : 
before or after the former suit. 

Quaere:—Whether a tenant may bo represented by 
hig landlord in so far as his holding is subordin ite. 

Conduct to create an estoppel must be found to 
have misled the plaintiff. 

Second appeal agàinst the decree of the 
Subordinate Judge’s Court of South Canara, 
in Appeal Suit No. 123 of 1905, presented 
against the decree of the Court of the’ District 
Munsif of Kundapur, in Original Suit No. 
458 of 1904. ae 

Mr. A. P. Madhava Rao, for the Appellant. 

Mr. B. Sitaram Row, for the Respondent. 

Judgment.—liIn Original “Suit No. 
77 of 1900 on the file of the District Munsif 
of Kundapur, Ganapaya Urala having been 
defeated on a claim petition arising -ont of 
an attachment made by the present plaintiff, 
sued the present plaintiff to establish title 


“to the property attached. The suit was dis- 


mirsed on a finding that the conveyance on ` 
which he founded his title, a sale by the 
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“was fraudulent and 
The 


owner’ Kesha Navada, 
not intended to convey any interest. 
decision was affirmed on appeal. 

The plaintiff now sues alleging that after 
the dismissal of .Ganapaya Urala’s suit, he 
brought the attached property to sale aud 
purchased it himsé:f and obtained possession; 
but was dispossessed by the Ist defendant, 
who set up a mulgens-tenure under Ganapaya 
Urala. His suit is; therefore, for recovery of 
the land, and it has been dismissed on the 
ground that the Ist defendant is entitled to 
possegsion'as mulgenidar. It is found tnter 
alta that the lst defendant has remained in 
possession ever since the mulgeni-tenure was 
“created, and that the plaintiff's allegation 
“that. he obtained actual possession is not true. 

The first question- for decision in the 
Second Appeal is whether the lst defendant 
- is botind by the decision in the suit of 1900, 
in which, it was held that Ganapaya Urala 
had no title. If he is so bound, the plaintiff's 
title annot be questioned in this suit, and 


apart from any question of disporsession’ 


the plaintiff will be entitled to succeed on his 
title. 

The question is ‘whether the Ist defendant 
is a person who claims under Ganapsya 
Urala within the meaning of section 13) of 
the Code of Civil Procedure. 

The ground of privity is stated by the 
learned author of Bigelow on Estoppel to 
be pfoperty and not personal relation (page 
142, 5th Edition), and this view is accepted 
by Mahmood, J.,in Stta Ram v. Amir Begam, 
(1). The successor to or purchaser from a 
‘party becomes a privy only in respect of tke 
interests and rights in property to which 
he has succeeded or which he has purchased. 

And it is not to be supposed that the Civil 
-Procedure Code contemplates the adjudica- 
tion, between the parties to a suit, of interests 
or other rights, which are not theirs, and are 
not represented by them. Consequently 
though the words ‘under whom they or any of 
them claim’ in section 13 of the Code of Civil 
Procedure are wide, there seems to be no 
. difficulty in the way of restricting them so as 
to bind the party to the subsequent suit by 
the decision in the former suit only in respect 
of interests represented by the party to the 
former suit at the time of suit, Other interests 
with which he had parted before the suit 


and whicb he had ceased to represent could 
(D. dBA . 824. 
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not properly be the subject of adjudication 
in the, auit. 

In an Erish Oase In re De Burgho's Hest tte 
(2) Madden, J., lays down and explains the 
rale as fullows :—~ According to the clear 
principles-of the law of Estoppelit is necessary 
‘in order to estop the objector, to show that 
he derived title by act or operation of law 
subsequent to the recovery of the judgment. 
If this is shown, it is reasonable that he 
should be estopped becanse his estate was 
represented at the time of the recovery of 
the jadgmant though not in his person.” ; 
The question then in each caso is whether 
the interest in suit war represented in the 
former suit, by the party under whom the 
-claimant holds in the second suit, and we 
apprehend that if it as so represented it 
does not matter -whether it vested in the 
privy before or after the former ruit. In 
Doshi Bhushen stuha v. Gogan Ohunder 
Shuha (3), the learned Judges explain the 
law that a decision against a Hindu widow 
will conclude her husband’s heirs on the 
ground that the widow represents the whole 


. estate and the same view is expressed by 


Mahmood, J., in Srta Rar v. Amir Begam 
(1) ; and the ground on which this question 
was decided in favour of the mortgagee in 
those two cases as`well as in. Ronomalee Nag 
v. Koylarh Ohunder Dey (4) is that the 
mortgagor after the mortgage cannot represent 
the estate vested in the mortgagee. The test 
is whether the interest is represented and 
if it be possible- thut the party represents 
in the suit an interest already vested in some 
one else, that person will be a privy. Though 
therule is stated in Bigelow on Estoppel 
(5th edition, page 142) with reference to the 
time at which the interest becomes that of 
the successor of or purchaser from the party, 
it is recognised by the learned author that 
there may be cases to which this considera- 
tion will not apply, and these he. includes in 
what he calls ‘holding subordinately. “ To 
make a man privy. to an action he must have 
acquired an interest in the subject-matter 
oft the action. either by inheritance or 
‘succession or purchase from a party subse- 
quently to the action, or he must hold pro- 
perty subordinately’ and as an instance of a 
subordinate holding he takes the case. of 

(2) (1896) 4 Ir. R. 374. 

a a 872. 
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landlord and tenant; a lawful jadgment, ” 
he says “ which disor ives the landlord of the 
estate, deprives the tenant, of necessity, of 
his auberdinate right” (nage 143). 

Thus the view of the learned author would 
seem to be’ that the landlord necessarily 
represents the interest of the tenant in an 
action so far as that interest is subordinate. 

We do not know ofany English or Indian 
authority in support of this view: the rule 
that the interest, to be bound, must be 
acquired after the action is supported by the 
English cases of Dod Thomas Foster v. Lord 
Derby (5) and Mercantile Investment and 
General Trust Company v. River Plate Trust 
Loan and Agency Company (6) and many 
American cases are cited in supportof itin the 
work we have quoted. In Hukm Chand on 
Res judicata we find cited an American case 
in which it was held that a tenant of a 
defendant in ejectment who had acquired his 
leasg before the commencement of the suit is 
not estopped as to his term by a judgment in 
the suit against his lessor (page 185.) This 


seems to take a view contrary to that of Dr. 


Bigelow but the case is not cited in the 5th 
Edition of his wrok nor have we been able to 
obtain the report: of it. 

Neither of the English cases to which we 
lave referred relates to landlord and tenant, 
but-in the Irish case the title of the objector 
who was held not to be estopped was derived 
from alease for lives renewable for ever. 
This may, however, be distingaishable from 
‘the case of ordinary tenancies from year to 
year or for years. Inthe present case it is 
not necessary forusto decide on the soundness 
of the view that a tenant may be represent- 
ed by his landlord in so far as his holding 
is subordinate. It is ecntended that the 
mtulgene holder must be treated as a tenant, 


and be bound as such, but the mulgeni- - 


tenure is.a@ permanent heritable tenure, 
alienable in some cases by the conditions of 
the mulgeni chit, but in all cases perpetual 
though sabject to forfeiture in certain 
circumstances. The instrumentin the present 
case is not before us but it is not suggested 
that it creates anything less than an ordinary 
mulgene interest. 

The lessor has when the interest is inalien- 
able a réversion or a possibility of reverter?’ 

(5) (1834) 1 A. & E. 783. 


(8) (1884) 1 Ch. 578 at p. 595; 63 L. J. Oh. 366; 8 
R. 791; 70 L. T, 181; 42 W. R. 385, 
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and a right to an annual rent, but he cannot 
determine the tenancy by notice nor will 14 
be'terminated by efflux-of time. Consequently 
it cannot, in our opinion, be properly said that 
the mugen ig an interest subordinate to that 
of the lessor. It is certainly greater than that 
of a simple mortgagee who has not the pos- 
session and who can be redeemed at any 
time, after the mortgage money is due; yet if 
Sita Ram v. Amir Began (1) is right, the 
simple mortgagee is not estopped by adecision - 
against the mortgagor in a suit instituted 
aftér the mortgage. 

It seems to ns that ihe lessor having ` 
alienated in perpetuity his right to possession, 
and having reserved to himself only a right 
to receive a rent cannot be said to have 
repřesented the interest of the mulgenidar 
in the suit between himself and the plaintiff. 

‘It follows that the lower Courts - were 
right in holding that the defence is not 
barred. It is then contended that the -defen- 
dant is estopped in a different way. Hm the 
former suit ho was a witness for Ganapaya 
Urala and he did not then or before the 
execution-sale bring his mulgent interest into 
Court. This conduct if it is to create an 
estoppel, must be found to have misled the 
plaintiff. He must show that he purchased 
the’ property in the belief that the defendant 
had abandoned his right to defend his mulgent- 
tenure, for there is no doubt that he knew 
during the progress of the former suit that 
the mulgens was set up. The instrument was 
filed in the suit (Judgment Exhibit E). There 
is no issue on this question but, no doubt, if 16 
were shown that Ganapaya Urala in his” suit 
was suing on behalf of the defendant—that 
the defendant was then the real plaintafi— 
the defendant might be bound, but we do 
not find that alleged anywhere. : l 

We think this contention fails. Nor -can 
the defendant rely on section 4l -of the 


‘Transfer of Property Act: that question also 


was pot raised by the defendant before the 
District Munsif and as Shesha Navada re- 
mained in possession until turned out by the 
lst defendant himself, this ‘section cannot be 
said to be applicable. 

The remaining question is a question of fact. 
Had Ganapaya Urala any title to the land on 
which he gave the mulgentP The District 
Munsif finds that he had, and if paragraph 
b of the Subordinate Judge’s judgment can 
be read as a finding on this question, he must 
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be taken to be of.the same opinion. It does 
not, however, follow from the fact that Shosha 
Navada was not pressed by creditors, that 
he intended to sell all his property to his 
brother-in-law for’Rs_ 1,000. ‘In the former 
suit there seems to have been evidence that 
the conveyance was putin Ganapaya’s name 
to deter others from lending and that this 
was done. at the instance of Shesha Navada's. 
family. That evidence is not evidence in this- 
case, bak we mention it to show that the 
object of a sham conveyances not necessarily 


confined to the provision -of a shield against . 


present creditors. 

-We cannot, therefore; accept paragraph ð 
of the Subordinate Judge’s judgment as a 
finding that Ganapaya had title in June 
1899, and we must call upon the District 
- Judge of South Canara for a finding on the 
[st of thé issues -settled ` by the- District 
Munsif in the light of the above observa- 
tions. 

The finding shoul be onead: in six 
weeks and seven days will be allowed for. filing 
. Objections. 

[In compliance with the above order the 
District Judge submitted thé findings which 
were accepted and the second appeal was 
dismissed with costs. 

Appeal dismissed. 


a 
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Sevonp CiviL Appsat No. 1746 oF 1908, 
November 15, 1909. 
~ Present:—Sir Ralph Benson Judge, and 
Mr. Justice Krishnaswami Aiyar. 
RAMANJULU NAIDU AND OTHERS— 
PLAINTIFES-— APPELLANTS 
COrSUS 


ARAMUDU IYENGAR AND ANOTHER— 


DereNnDANTS—RESPONDENTS., |, 

Civil Procedure Code (Act XIV of 1882), 8. 48—Suit 
against joint promussora— Suit against one barred under 
s. 43—Not barred against others --Contract Act (IK of 
1872), s. 43 —Inability, of joint promissors. 

-Although under seotion 43 of the-Oivil Procedure 
Code, a subsequent suit against the same, defendant . 
is barred for rents which had acorned due, . it is by 
the force of a special rule that relief not claimed in 
respect of a canse of action shall not be claimed in a 
subsequent action and not on the principle of merger 
in a judgment recovered. Section 43 of the Civil 
Procedure Code operates to bar the second suit .even 


. where the first was diamissed i not decreed, for its 


id 
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upplicability dai on the frame of the snit 
instituted and not upon the result. 

Ittappan v. Manavikrama, 21 M. 153, referred to. 

Quaere-—~Whether the rule in King F. Hoare, 13. 
MN, & W. 494 according to which a joint promissor is 
not liable in a subsequent suib when judgment had 
been previously recovered against the co-promissors 
is applicable to the Mofuasil in India 

Second appeal against the decree of 
the Court of the ‘Subordinate Judge of 


Kumbakonam, dated 29th of July 1901, in 


. Appeal Suit No. 97 of 1908, presented against 


* to 1815. 


the decree of the Court of the District Munsif 
of Tiruv idi, in O. S. No. 19 of 1907. 

Mr. T. R. Venkaturama Sastri, for thé Appel- 
lants. . 

Mr. T. F. Muthukrishna Iyer, for the Re- 
spondents. 

Judgment., 

Krishnaswami Aiyar, J.——-The plaintiff is the 
receiver of the Tanjore palace estate. Ramu 
lyengar and Srinivasaragava Iyengar execut- 
ed muchiltkas each for a separate moiety of 
certain lands in favour of the previous re- 
ceiver promising to pay rent. The Ist 
and 2nd defendants purchased the interests 
of the said two persons in respect of each 
moiety under a separate sale-deed executed 
by each. The present suit is instituted for 
the recovery of rent for 6 Faslts from 1310 
The District Munsif dismissed the 
suit. The Subordinate Jidge. on appeal] has 
passed a decree for a moiety of rent due for 
Fasli 1311, holding the. claim as regards 
Faslis 1310 and 1811 in relation to the 
share which had belonged originally to. 
Srinivasaragava Iyengar and likewise the 
claim for rentbup to the 15th of December 
1901, as regards the moiety that was originally 
owned by Ramu Iyengar barred under 
section 43 of the Civil Procedure Code, Act 
XIV of 1882. The plaintiff had instituted 
two Small Cause Suits Nos. 15 of 1902 and 


- 598 of 1903 in respect of each moiety against 


the first defendant and recovered judgment. 
At the time of the institution of Small Cause 
Suit No. 598 of 1903, the claim for rent for 
Faslis 1810 and 1311, as to Srinivasaragava 
Tyengar’s moiety has accrued bat was not 
included in the suit. At the time of the iun- 
stitution of Small Cause Snit No, 15 of 1902, 

the claim for rent up to the 15th December 
1901 as.to Ramu [yengar’s moiety has also 
accrued, but was omitted to be included in 
the suit. There can be no doubt that under 
section 43 of the Civil Procedure Code, the 
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liability of the first defendant for the rent 
omitted to be claimed in the former suits 
must be deemed to be at an end, for, that 
nection provides that the plaintiff shall not 
afterwards soe in respect of the portion 
omitted. The decree, therefore, as against 
the first defendant is right. But the ques- 
tion is raised that the second defendant ought 
to have been made liable for the rent of 
Faslis 1310 and 1311 in respect of both the 
moieties. Itis true that section 43 of the 
Civil Procedure Code dves not bar the claim 
against the second defendant. It was assumed 
in the argument addressed touson both sides 
that the 2nd defendant was a member of the 
joint family along with the first defendant 
and liable with him to pay the rent. It was, 
however, argued firstly that the rule in 
King v. Hoare (1) according to which a 
joint promissor is not liable in a subse- 
quent suit when judgment had been pre- 
viously recovered against the co-promissor 
is not applicable to- the mofussil in India, 
secondly that even if it is the liability of the 
first and second defendanis was joint and 
several and, therefore, the rule itself bad no 
bearing thereby. That the Small Cause Suits 
not having any reference to the rents of the 
'Faslis 1310 and 1311, the cause of action for 
those rents had not merged into the judgmert 
so as‘to operate as a bar to the present suit 
brainst the second defendant. As regards 
the first andsecond contentions, the agreement 
is based on section 43 of the Indian Contract 
. Act, IX of 1872, which makes the lability 
of joint promissors joint and several. Al- 
though an action upon a joint promise against 
one only of the joint promissors was met by 
a plea in abatement before the Jndicature 
Acts and that plea, has been abolished by 
Order XXI, Rule 20, the rule of non-liability 
of the joint promissor in the second suit is 
still retained as a rule of substantive law and 
not as a rule as procedure. See Kendall 
v. Hamilton (2), In re Hodgson Becket v. 
Ramsdale(3), Hammond v. Schofield(4), Hooare 
v. Niblett (5). Bat itis clear law in England 
that the foundation of the rule is that the 
liability of the joint promissor is joint and 

fe (1844) 13 M. and W. 494. 

2) (1877) 4A. 0.604 48 L. J.C, P. 708; 41 L.J. 
418, 28 W.R. 97. 

(8) (1886) 81 Ch. D. 177. 

(4) (1801) 60 L J. Q. B. 539; 1 Q. B. 453. 


(5) (1821) 1 Q. B. 781; 60 L. J. Q. B., 568; 64 L. T. 
059; 89 W. R. 491; 55 J. P. 864. 
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that the cause of action which is one 
and indivisible transit’ in Rem judtcature 
and is, therefore, not available fora subsequent 
suit against a co-promissor. The ~question 
arises whether section 43 of the Indian Con- 
tract Act lays down a mere rule of Proce- 
dure ormakes the liability of each co-promissor 
joint and several. Sir Frederick Pollock 
observes in his notes to section 43 of. the 
Indian Contract Act, as far as the Hability 
ander a contract is concerned, it appears to 
make all joint contracts joint and several. 
See Pollock and Mulla on the Indian Contract 


” Act, 1905, p. 155.” And after referring to 


the difference of opinion among the Indian 
High Courts- as to the effect of the 
judgment against one of the joint pro- 
THI880r8 as ` regards the other he adds: 
. We think it the better opinion that 
the enactment should be carried. out to 
its natural consequences and that notwith- 
standing the English authorities founded on 
a different substantive rule, such a judgment 
remaining unsatisfied ought not in British 
India to be held a bar to a subsequent action 
against the other promissor or promissoras” 
(p. 186) Muhammad Askari v. Radhe Ram 
Sinah (6), upona full revision of all the 
Indian cases, Chief Justice Strachey and 
Banerji, J., have takenthe same view. Also 
section 44 of the Indian Contract Act depart- 
ing from the English Law lays down an ana- 
logous principle that the release of a joint- 
debtor does not operate as a discharge of the 
co-promissors. It must, however, be admitted - 
as pointed out by Strachey, C. J., himself, in 
Muhammad Askari v. Radhe Ram Singh (6) 
that the contrary opinion was expressed in 
many cases and often assumed in others. So 
far_as this Presidency is concerned we may 
refer to the following cases. Gnurusami v, 
Ohinnamannar and Gurusamt Ohetii v. Sada- 
siva Ohetts (7), Chockalinga Mudah v. Subba- 
raya Mudali (8), Umamakheswara v. Singa- 
perumal (9), Narayana Chetty v. Lakshmana 
Uhetty (10) and Uhinnappa Rowthen v. Robert 
Fischer (11). The first of these cases came up 
from the Original side of the Court to which 
rules of the English law were deemed appli- 
cable. The second case was a decision with 
reference to the mofussil but has itself been 


(6) 22 A. 807. (7) 5 M, 87. 

8) 5 M. 133. (9) 8 M. 376. 

10) 21 M. 256. 

11) 80 M. 495; 17 M. L, J. 41l; 8 M. L. T, 22, 


~ 
4 


You. Vi | 


RAMANJULU NAIDU V. ARAMUDU IYENGAR, 


overruled in' Ramakrishna v. Namasivaya (12), 

on the ground that the liability of the sons was 
not joint with that of the father under the 
Hindu law but several. The other cases 
simply refer to the rule in King v.. Hoare (1) 
with apparent assent and do not involve the 


decision of the question whether it, applies ` 


to the mofussil in India in the face of section 
43 of the Indian Contract Act. It must also 
be pointed out that Mr. Justice Muthusami 
Iyer gave his assent to the applicability of the 

rule. Ina hesitating manner see Gurusams 
` v., Chinnamannar and Gurusami v. Sadastva 
(7) and that Mr. Justice Markhy in Him- 
endra Ooomar Mullick v, Ragen Lall Moonshee 
(13), which was followed in Gurusami v. 
Ohinnamannar and Gurusamt v. Sadasiva (7) 
expressed himself .in somewhat doubtful 
language as regards the extension of King 
v. Hoare (1) to India.” The rule itself has 
been modified in England to some extent 
-~ by the Statute 19 and 20, Vict. Oh. 97, 
which enacts that a creditor shall not be 
barred in a a subsequent suit against certain 
of the joint promissors, who were beyond the 
seas at the time of the former suit. against 
the co-promissor; see Hukamchand’s Oivil 
Procedure Code, p. 554. Against a plaintiff 
who obtains judgment in default of appear- 
ance against one of two joint defendants 
does not abandon his right to proceed to 
judgment against the ‘other defendant Meheod 
v. Power (14). It was also pointed- out by 
Mr. Justice Muthnsami Iyer and by Mr. 
Justice Markby in the case already referred to 
- that a rule similar to thatin King v. Hoare (1) 


which obtained originally under the Romain’ 


Law was afterwards abolished. See Sandar’s 
Institutes of Justinian, XI Edition, p. 338. 
Says Hunter in his Roman Law, II Edition, 
p. 560. The liability of a correal or joint obli- 
gation to be extinguished by Iztis‘contestatto, 
is like acceptilation an incident of Stipulatio, 
and not correality. Even in the case of 
Stipulatio, the contract might be so) framed 


as to avoid that inconvenient result. Finally 


Justinian enacted that even in the case of 

` Stipulatio abtis contestatto should have no effect 
upon the objection, see also p. 562 Hunter's 

Roman Law, II Edition. It is true there is a 

general consensus of opinion in favour of the 

rule in King v. Hoare (1) in the Stutes of 
(12) 7 M. 225. 


(13) 80. 833 at pp 861 & 362. 
- (14) (1893) 2 Ch. 295 at p. 800, ` - 


INDIAN CASES. 


737 


America. But the variou devices adopted by 
means’ of special statutes and otherwise to 


.relax the severity of the rule, are a clear 


indication of the inconvenience felt in a strict 
adherence to it. See Black on Judgment sec- 
tions 770 to 772. Although, therefore, there is 
much to be said against the extension of the 
rule in King v. Hoare (1) to India, I do 
not feel justified in rejecting it without n 
reference to the Full Bench. And it is not 
necessary to express a final opinion on the 
question in this case. It was argued that the 
rents for Fasks 13810 and 1811 were not the 
subject of the former action and, therefore, the 
cause of action with respect to them had not 
merged into the judgments in the Small Canse 
suits so as toopen the door for the rule in 
King v. Hoare (1). This involves the con- 
sideraticn of the question of the foundation 
of that rule.‘ Baron Parke in King v. Hoare 
(1) and the majority of Lords in Kendall 


‘y. Hamilton (2) stated it to be the merger of 


the cause of action i in the judgment. There 
can be no such merger where the rents had 
not been sued for at all.. Although under 
section 43 of the Civil Procedure Code, a 


‘subsequent suit against the same defendant 


is barred for rents which had acerned due 
it is by the force of a special rule that relief 


- not claimed in respect of a canse of action 


shall not be claimed in a subsequent action 
and not on the principle of merger in a 
judgment recovered. Section 43 of the Civil 
Procedure Code operates to bar the second 
suit even where the first was dismissed and’ 
not decreed for its applicability depends up- 
on the frame of the suit instituted and not 
upon the result. See Hukam Chand’s Civil 
‘Procedure Code, page 551, and the observa- 
tion of Sheppard, J. in Itappan v. Manavi- 
krama (15). ‘Tt seems, therefore, to follow there 
being no merger of the claim of the rents of 


'Faslis 1810 ond 1311 in the judgment in 
the Small Cause snita and the bar under sec- 
‘tion 43>o0f the Civil Procedure Code only 


applying to the present claim against the 
first defendant itis not open to exception. 
In modification of the decrees of the lower 
appellate Court I would direct the second 
defendant to pay to the plaintiff the sum of 
Rs. 314-1:6 being the amount claimed 
for Fasl’s 1310 and 1311 with farther interest 
at 6 per cent. per annum from the date of this 

ecree. 

(15) 21 M. 158 at p. 157. 
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EMPEROR ©. KOTHANDARAMIAH, 


Benson, J—I concur in the consideration 
of my learned brother and in the modification 
of the Sub-Judge’s decree which he proposes. 

` Decree modified, 


(s. c. 7 M. L. T. 69.) 
MADRAS HIGH COURT, 
CRIMINAL Appsat No. 486 or 1909. 
January iQ, 1910. 
_ Present:—Mr. Justice Benson and 
; Mr. Justice Abdur Rahim, 
EMPEROR—ApPELLANT 
rersus 


G. KOTHANDARAMIAH—Acousgp. 

Criminal Procedure Code (Act Y of 1898), s. 417—~ 
Post Office Act (VI of 1898), es. 35, 64, 74, cls. (1) 
and (3)—Value Payable Post—Declaration—Con- 
struction of statute—Bye-lavs. 

The accused the manager of a Journal called the 
International Police Service Magazine sent on the 20th 
October 1903 a copy of his Magazine by Valuo 
Payable Post to one Mr. Webster Superintendent of 
Police, signing a declaration in pursuance of a rule 
issued by the Governor-General in Council that the 
article wasg sent in execntion of a bona fide order 
received by him. Mr. Webster refused the article, 
and the accused was proscouted for making s» falso 
declaration in violation of the Post Office Act. The 
Magistrate found the declaration false but acquitted 
the accused on the ground that the Post Office Act 
does not require the declaration and that though the 
rules framed under the Act do require a declaration, 
yet the rules aro nota part of the Act: 

Held, on appeal, that this view of the Magistrate 
was wrong. 

According to general canons of interpretation when 
a Statute ompowers the Government or any other 
authority to frame rules or bye-laws for the purpose 
of carrying out the objects of the Statute, rules or 
byo-laws so framed must, if within the scope of such 
powers, be regarded as part of the enactmont, 

No order or willingness can bo inferred from the 
silence of the addressee though he does not return 
the articles sent or reply to any of tho cards 
addressed to him. : : 

But if the addressee had paid for any one of the 
periodicals which was sent- to him by V P. and 
continued to receive furthor issues of the magazine 
and then an issue was sent to him by V. P. for the 
amount of subscription then due an order could be 
inferred. 

Ghulam Rabhani v. King-Emperor, 6 A. L. J. 
48; 2 Ind. Cas. 228, distinguished = 


Appeal under section 417 of the Code of 
Criminal Procedure against the judgiaent of 
acquittal passed on the” accused in Calendar 
Case No. 5538 of 1909 by the Second 
Presidency Magistrate; George Town, Madras. 

The Crown, Prosecutor, for the Appellant. 

Mr. P. R. Sundara Atyar, ard Mr. E. 
Narrayana Rew, for the Accused, 
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Judgment.—This uppeal is by the 
Crown against an order of the Second 
Presidency Magistrate acqaitting Mr. Q. 
Kothandaramiah, Manager of a Journal called 
the “International Police Seritce Magazine” 
of a charge preferred against him under 
section 640f the Post Office Act. On the 
29th October 1908, the accused senta copy 
of his Magazine by value payable post to Mr. 
Webster, Superintendent of Police, Haldwani, 
signing adedlaration to the effect that the 
article was sent in execution of a bona fide 
order received by him. Without such de- 
claration being made, the Post Office would 
not by a reason of a rule issued under the 
Act by the Governor-General in Council have 
accepted the V. P. article for transmission to 
the addressee. Mr. Webster refused to. 
receive the article on the ground that he 
never gave an order for ib and moved for -the 
presecution of the sender for making a false 
declaration to the contrary in violation’ of the 
Post Office Act. The Magistrate found on 
the evidence that the accused had received no 
order from Mr. Webster to send the V. P. 
article and, therefore, the declaration made 
by the accused was false. He, however, 
thought that the prosecution -must fail 
because the Post Office Actitself, that is the 
sections in the body of the Act, do not require 
such a declaration to be made and, therefore, 
the words of section 64 which says “ who- 
ever being required by this Act to make a 
declaration, etc.” cannot sustain the charge 
because the rnle framed by the Governor- 
General in Councilig not part of the Act, 
though properly framed under powers 
conferred by the Act. This view is obviously 
wrong. According to general canons of 
interpretation when a statute empowers the 


- Government or any other authority to frame 


Mm 


rules or bye-laws for the purpose of carrying 
out the objects of the statute rules or bye- 
laws so framed must, if within the scope of 
such powers, be regarded as part of the 
enactment. And in this case section 74, 
clause 3 of the Act expressly lays down that 
rules made under the-Act shall have effect 
as ifenacted by the Act. Section 35 gives 
power to the Governor-General in- Council 
to make rules directing the postal anthorities 
not to receive a V. P. article for transmis- 
sion unless its sender makes a declaration 
that it is sent qn execution of a -bona fide 
order received by him and section 74, clause 


- 


Vol. Vi 


EMPRROR v; KOTHANDARAMIAH, - 


l, gives him power generally to make rules ` 


_ for the purpose of carrying ont the objects of 
the Act. Thernle which the accused is said 
to have violated was made in pursuance of 
such powers. (See Rule No. 68 Notification 
dated the 5th August 1908, Gazette of India, 
Part I, August 1908, page 747). But it is 
argued by Mr. Gandara Iyer who appeared in 
support of the Magistrate's order that it is 
not “requiring” a declaration within. the 
. meaning of section 64, It'is somewhat 
difficult to appreciate the point of this argu- 
ment. If it be that the postal authorities 
cannot by any orde? passed under thu Act 
compel a person to make any declaration on 
the pain, if he refuses to make the declaration, 
of his being guilty of the offence of disobeying 
a lawful order within the meaning of the 
Penal Code, that may be conceded. But 
that is not the question here. What clearly 
is required by the Act is that if a person- 
wishes to utilise the services of the Post 
Office for sending a V. P. articleand makes a 
declaration to obtain such services he shall 
make a true declaration. If he makesa false 
declaration or a declaration which he does not 
believe to be true he makes himself liable .to 
the penalty prescribed by section 64. 

-~ Another branch of Mr. Sundara Tyer's 
argument, so far as we are able to follow ‘it, 
is that clauses 1 and 2 of section 74 should be 
read together and reading them together he 
contends that,the general power-to frame 
rales, conferred by clause 1, must he confine 
to making such rules as are contemplate 
by clause 2 and not rules requiring 
a declaration. within the contemplation 
of sectiou 64. But there is no reason what- 
ever for cutting down in this manner the 
general words of clause 1, of section 74: 
clause 2 of that section is obviously meant 


to meet such cases for which -no penalty is- 


prescribed by any, of the sections of the Act 
jtself. Besides as already pointed ont section 
35 expressly authorises the Governor-General 
in Conncil-to make such a rule as the one in 
question. 

It has also been contended before us that 
upon the facts proved in the cade, we ought 
to hold that the declaration made-by the 
accused- was either a true declaration.or one 
which he had reason to believe to be true. 
Jt is not suggested that Mr. Webster at any 
{ime by writing or by word of mouth 
gave order for the V. P. article for any 
t . 
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previous issue or issues of the magazine to be 
sent to him. Batit is urged that since he 
did not refuse to receive nor returned by 
post any of the previons issues sent to him 
arid received intimation through slips 
attached to some of those issues and by 
means of postal cards that he had been 
enrolled as subscriber and that the issue in 
question would be sent to him as V. P. article 


‘and yet made no protest and in fact glanced 


at some of the numbers of the journal it 
should be held that the accused had reason 
to infer that be had received an order from 
Mr. Webster to send the V. P. article. 
Now an order cannot be said to have been 
received by one person from another to send 
an article by post unless the latter is shown 
to have communicated a request or desire to 
the former to that: effect. The communica- 
tion of such a reqnest need not perhaps be 
made by means of words written or spoken 
and may be inferred from the previous 
conduct of the addressee. For instance if 
Mr. Webster had paid for the issue which 
was sent to him V. P. and eontinned to 
réceive further issues of the magazine, say 
for about a yoar and then an issue was sent 
to him V. P. for the amount of subscription 
for that year it might well be that we could ` 
infer ‘an order under’ such circumstances. 
But Mr. Webster as his evidence shows 
treated the numbers of the magazine which 
were delivered to him in the same manner 


` asordinary trade circulars and threw them 


away. Ibis true that he did not return 
the articles nor did he reply to any of the 
aceused’s postal cards but there was no 


“obligation: on him to do either of these 


things. It may be that the accused in- 
terpreted Mr. Webster’s silence as indicative 
of willingness on his part to pay for the 
numbers sent to him. Bat even if so he 
could not reasonably have thought that he 
had received an order from Mr. Webster to 
send the V. P. article. The case of Ghulam 
Rabhani v. King-E-mperor (1) referred to by 
the Magistrate was a very different case. 
There was an order to send the article in 
question issued for a certain, amount and it 
was actually sent-V. P. but uninsured fora 
somewhat larger amount, There can be no 


_ doubt in this case that the accused has offended 


against the. Post Office Regulations and 


wo convict him under section 64 of the Act, 
(1) 6 A. L. J. 48; 2 Ind. Oas. 228, 
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KUTTAH KRISHNAN v. CHATHU NENON, 


The learned Crown Prosecutor tells us the 
object of this appeal is to obtain a ruling 
as.to whether the Magistrate's view of the 
law is correct, and he does not press for a 
heavy penalty. We sentence the. aconsed to 
pay a fineof Rs. 10 (Rupees ten) or’in de- 
‘fault to 5 (five) days’ simple imprisonment. 

. Appeal allowed. 


ra 


(s. c. 7 M. L, T. 72.) 
MADRAS HIGH COURT. 


, © SECOND Orvin APPRAL No. 22 or 1907, 


1 
+ 


originally belonged to Government. 


` October 26, 1909. 
Present: —Sir Ralph Benson. Offg., Chief 
Justice, and Mr. Justice Krishnaswamy Aiyar, 
KUTTAH KRISHNAN, KARNAYAN AND 


| MANAGER or TARWAD—DEFENDANT—ÅPPRLLANT 


versus 
P. W. CHATHU MENON AND ANOTHHR—- 


PLAINTIFE3-—RESPONDENTS. 
Easements Act (V of 1882), s. 18—Apparent and . 
continuous easement—Artificial channel. 
Where property belonging to a common owner was 
transferred to two differont owners and at tho time 
of the transfer thére was no water-course in exist- 


' ence but one was subsequently cut out: 
‘Held, that it ig no apparent and continuous case. , 


“ment ond that the plaintiff could succeed only if he 

proved enjoyment for the prescriptive period. 

; Morgan v. Kirbey, 2 M. 48, explained and dissented 
rom. 


Second appeal ogainst the [decree of the 
Subordinate Judge’s Court of South Malabar 
at Calicut, in Appeal Suit No. 488 of 1906, 
presented against the decree of the Court of 
the District Munsif of Ponnani, in Original 
Suit No. 374 of 1904. 

Mr. M. Kunjunni Nar, for the Appellant. 

Mr. T. R. Ramachandra Iyer, for the Re- 
spondents, 

Judement.—Tho plaintiffs claim 
the right to achannel marked ‘in the plan 
Exhibit A across the defendant's lands which 
There 
was no channel then. There can be, there- 
fore, no claim to an apparent and continuons 
easement under section 13 0f the Easements 
Act. The plaintiffs had the channel cut 


“subsequent to the severance of the tenements ; 


and they have not had enjoyment sufficient 
to enable them: to acquire a ‘prescriptive 
right. Ifthe decision in Morgan v. Kirbey 
(1), be opposed to this view, we must, with 
all respect, hold that it has not ‘been, rightly 


(1) 2 M. 46 
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decided. Any how it is not a decision on the 
language of section 13 of the Act, which is 
clear. We may add that Morgan v. Kirbay 
(1) may have proceeded on the view of the 
facts that the artificial channel there existed ` 
when both properties were in the hands of 
We must reverse the decree of 
the lower appellate Court and dismiss the 
suit with cost throughout. The “meno. of. 
objections is dismissed with costs. 

Appeal dismissed.. 





|" (gc. 7 M. L. T. 73.) ` 
MADRAS HIGH COURT. 
Çiy MISOELLANROUS Permios No, 2365 
or 1909. 
IN 
“OBIGINAL Soir AprraL No. 53 or 1909. 
December 7, 1909. : 
Present: Sir Arnold White, Chief Justice, 
‘and Mr. Justice Krishnaswami Aiyar. 
RANEE VELLAI NAOHIAR—ApPELLART 
—PRTITIONER 


versus 
< Tus COURT or WARDS, MADRAS— 


COUNTRR-PETITIONER—-RESPONDENT. 

~ Madras Court of Wards Act (I of- 1902); 88. 3, 
23-and 48--Specific Relief Act (I of 1877), a. 45 — 
Marriage of an infant under the Court of Warde— 
Juriadiction of the High Court. 

The Court of Wards having arranged for the mar- 
riage of a ward in theif custody, on application: was | 
made on the Original Side torestrain the marriage 
and the same was dismissed. The petitioner appealed, 

Per Arnold White, O. J.— 

The Court had no jurisdiction to interfere either 
under section- 45 of the Specific Relief Act, as no 
order in the nature ofa mandamus could be passed, 
there being no breach of duty on the part of the 
Court of Wards, or under section 3 of the Oourt of 
Wards Act, it being competent for the Oourt of 
Wards, undor section 23 of the Court of Wards Act, 
to arrange for the marriage of tho ward. 

Quere :-~Whether the High Court has power under 
section 3 of the Act to order the removal of the ward 
from the custody of the Court of Wards. 

“Per KRrishnasami Aryer, J.— 

Section 45 of the Specific Relief Act has no appli- 
cation there being no specific act tobe done by the 
Court of Wards under section 23 of the Oourt of 
Wards Act. The powers under section 3 of the Court 
of Wards Act‘do not justifyan order postponing the 
marriage of a ward under the custody of the Court 


-of Wards, 


‘Application praying that in the circum- 
stances stated in the affidavits mentioned there- 
in, the High Court will be pleased to make 
an order directing the Court of Wards at 
Madras to detain in Madres the person of the 


Vol. V] 


_temindar of Sivaganga now under the 
superintendence of the Court of Wards and to 
prevent his baing married at Oorkad, in Tinne- 
velly District to Vellai Pandichi Nachiar, 
sister-in-law of the semindar of Singampatti, 
“its disposal of O. S.. Appeal No. 33 of 

Mr. K. Naraina Row,for the Appellant., 

Order. 

White, C, J.—In this case we are ‘asked 
to make an order. that the Court of Wards 
should detain in Madras the person of the 
gemind ir of Sivaganga now under the guard- 
ian-ship of the Court of Wards and prevent 
his being married to a certain lady pending 
the disposal of an appeal to us against an 
order made yesterday by Mr. Justice Wallis 
on an application to him that this marriage 
should be prevented by an order’ of this 
Court. 

We are told that the marriage is. going to 
take place the day after to-morrow and that 
_lg the ground of urgency and the reason why 

an applic3tion has bean made to us to-day. It 
is not disputed that an order that kas been 
made making the zemindar n ward of the 
Court of Wards under the provisions of sec- 
tion L5o0fthe Court of Wards Act of -1902, 
and the Court of Wards under the provisions 
of that section has been ordered to assume 
the superintendence of the person and property 
of this zemindar. 

Section 48 says: “No declaration made by 
the Local Government under section 15 or 18 
and no aot done in the exercise of any discre- 
tionary power conferred’ by this Act shall be 
questioned in any Civil Court.” 

_ Mr. Naraina Row who appeared in support 
of the application asks us to make the order 
either under the powera conferred upon us 
under section 45 of the Specific Relief Act or 
-in exercise of the powera reserved to us by 
section 3 of the Court of Wards Act. 

As regards section 45 of the Specific Relief 
Act which empowers this Court to make an 
order in the nature of a maudamus. before 
such an order could be made, it must be shown 
that some person holding a public -office has 
committed a breach of his-duty either by 


doing or by not doing, certain specific acts. . 


Here it seems to ma it is impossible to allege 
that the Court of Wards has committed a 
breach of duty by making the order which it 
‘has made, beonuse in section 23 of the Court 
of Wards Act, it is ARREA Waa that: “the 
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Court may makesuchorderaand arrangements 
as to ib may seem fit, in respect of the custody, 
residence, education, and marriage of any 
ward whose person is forthe time being under 
its superintendence.” Therofore, it is perfectly 
clear that in a case of this sortan order under 


- gection 45 of the Specific Relief Act in the 
‘nature of any mandamus should not be made. 


Then, have we power under section 3 of 
the Court of Wards ActP In my opinion wo 
have not. It is not necessary to attempt to 
define the extent of the powers which are 


_veserved to us under the Court of Wards Act, 


section 3 and I express no opinion as to 
whether those powers would enable us in the 
case of an infant, idiot or lunatic to make 


‚an order directing the ward of the Court of 


Wards to be removed from the custody of the 
Court of Wards and be made a ward of this 
Court. J express no opinion on that. it is 
perfectly obvious that the present application 
is not an application of thas character 

The ward is legally a ward of the Court of 
Wards and an order is made in pursuance of 
the express provisions of the Court of Wards 
Act by the Court of Wards. That being so, L 
am clearly of opinion that we haveno jurisdic- 
tion to interfere. Mr. Justice Wallis took the 
view that he had no jurisdiction and I., agree 
with him, The-appeal also will be dismissed. 

Krishnaswami Aiyar, J.—I- do not think 
that section 43 of the Specific Relief Act can 


. possibly have any application to the present 


case. There is no specific act within the 
meaning of that section which the Court of 
Wards is required todo under section 23 of 
the Court of Wards Act. 

As regards our other powers reserved by 
section 3 of the Court of Wards Act, it is 
sufficient to say that whatever they may be, 
they do not justify the making of an order 
directing the marriage to be postponed of a 
ward who is legally under the custody of the 
Court of Wards. 

Therais no application before us to oust 
the jurisdiction of the Court of Wards and to 
appoint a guardian for the property or the 
person of the disqualified proprietor. I agrae 
with the order dismissing the application. 

Appeal dismissed. 
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ROBERT FISCHER Y. KANAKASABAPATHY. 


(s. c. TM. L. T 74.) 
MADRAS HIGH COURT. 
Second Cirit AreraL No, 433 or 1906. 
Cıvıı Reviston Petitroy No. 187 oy 1906. 
August 23, 1909. 
Present:-—Sir Ralph Benson'and Mr. Justice 
Miller. . 

Mr. ROBERT FISCHER Gian) AND 
ANOTHER—-PLAINTIFFS AND OTHERS— 
APPELLANTS ' 
cereus 
SH KANAKASABAPATHY MUDALIAR— 
D&FENDANT—RESPONDENT.- 

Provincial Small Cause Courts Act {IX of 1887), 
8. 26-—Interference by High Oourt—Petilion unnecessary 
——Oontract Act (IX of 1872), s. 70—Natural stream 
—Riparian owners— Property. 

Where g suit was instituted on the original side of 
the Munsif’s Court and such suit was cognizable on 
the Small-Cause side, the High Court van interfere 
rari section 25 of the Provincial Small Cause Courts 

c 7 F 

Section 25 of Act IX of 1887 does not require an 


upplication for the. High Court to tako action there- . 


“under. 


- Where one of two riparian owners executes a work 


~ of irrigation against the will of the other and sues 


“that other for contribution, section 70 of the Contract 


Act does not apply and no snit for contribution lies. 
Dhamodara Mudaliar v. The Secs etary of State for 
India, 18 M. 88, distinguished. 
A natural atroam can in no genge be tho joint 
property of the various riparian owners. 


Second appeal against tha‘decree of the 


District Court of Salem, in Appeal Suit No. 
114 of 1904, presented. against the decree of 
the Court of the District Muin of Salem, in 
0. S. No. 59 of 1903. 

Petition under section 115 of Act of 1908; 
praying the High Court to revise the decreo 
of the District Court of Salem, in A. S. No. 
114 of 1904; presented against the decree of 
the Court of the District Muansif of Salem, in 
O0. S. No. 59-of 1903.. 

- Mr.T. Rangachariar, for the Appellants. 

Mr T. £ “ubramania Tyer, for the Respond- 
ent. 

J udgment.—ws are baind by the as 
yet unreported opinion of the Full Bench in 
the Letters Patent Appeal No. 6 of 190g, to set 
asidethe decree ofthe District Judge as egg 
been made without jurisdiction. We then 
have the decree of the District Munsif before 
us, and the respondentasks usin the. circum- 
stances of thécase to satisfy ourselves whether 


it is right in law, and if not, to make an 


order under section 25 of the} BAEN Small 
Cause Courts Act, LX of 1887. It is not denied 
that we have jurisdiction to take this course, 
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of the various riparian ‘owners. 
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MANAVI DAH AN v. VEE RARYAN. 


butit is contended that we ought aèt to de 
so without an application, Section 25, Act 
IX of 1887, however, does not KNA no an 


‘application before action is taken. We think 


we may. therefore, takethe decree of the Distmct 
Munsif into consideration and we are clearly 
of opinion that it was wrong and ought to be. 
set aside. The case of Dhaniodara Mudaliar v. 
The Secretary of State for India(1), differs niate- - 


_ rially from the present case; that was a case of 


anartificial tank, this is a case of a natural 
stream which is inno sense the joint property 
Tn that place 
the semindar did not decline to accept the 
work as done for his benefit ; in this case the 
defendant did du so., Ihe case points out that- 
section 70 of the Indian Contract Act, (Act 
IX of 1872), is not to*be read so as to justify 
the officious interference of one man with the . 
affairs or property of another or to impose 
subjection i in respect of services which the 
person charged did not wish to have rendered 
and the learned Judges were able to apply 
that section only becanse the absence of dis- 


approval by the zemindir made ib lawful for - 


the Government to do the act for him within 
the meaning of the section. 

Here there is no such case; the deféndant `- 
did not want any work done for him and said - 
so; the work was not done on his property or 


‘to save his property from inevitable destruc- 
tion, and he did not want it Moreover, the 


plaintiff having notice that the defendant did- 


not want the work and would not pay” for it 


was not justified in doing itfor him unless he « 
intended to do it gratuitously. We set aside 
the decree of the District Judge. The decree 
of the District Munsif is reversed’ and the > 
suit dismissed with dosts throughont.’ 


Appeal cere 
(i) 18 M. 88. 





(s c 7M. L. T. 765. 
MADRAS -HIGH COURT. 

Crviz Revision Petirion No. 531 or 1908. 

- October 29, 1909. 

Present:-—-Mr. Justice Sankaran Nair. 
MANAVICRAMAN styuep Ertan ETTAN 
ae eee ONE a aaa 
versus 

_-VEERARAYAN STYLED ANNJAN AN : 


RasyaH—P er ition pk-—— RESPONDENT. 
Crul Procedure Code (Act XIV of 1882), ss. 160, 162, ` 
ona 2385-——Summoned witness not examined—Attondance 


a 


Vol. V] 


In re ABBULU., y 


atadjournad hearing—Order for paymant of 6 penses — 
Validity of—Attachment of property—Oivil Procedure 
Oode (Azt V of 1909), s. 116 —Revision. 

A witness who was-sammoned ‘for a hearing and 
who3e expenses had been depoaited waa not examined 
ab that hearing but had to attend again, and on an 
application by the witness payment “of his expenses 
for his farther attendance was ordered. The party 
against whom the order was passed hid no property 
within the jurisdiction of the Court and so the 
order was transferred to another Uourt for execution, 
onan application made in that behalf. Objection 
being taken that the order for payment of the 
expenses was not an order pissed ander section 182 
of the Civil Procedure Code, the pstition for 
attachmént was rejected by the Oourt te which it 
was transferred: 

Held, on revision, that the first order taken with 
the second order for transmission clearly shows that 
the order could bo executed by attachment and sale 
‘of properties under’ ssction 162 of the Oode. 

Held, further, that as the Mansif to whom the order 
was transferred for exeoution refused to exercise a 
jarisdiction vested in him by law, the order p tased 
by him could ba reversed undar section 623 of the 


~N 
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Old Oivil Procedure Code OOPER PONAM to section - 


115 of the New Code. 

P&tition under section 115 of Act V of 
1908, praying the High Court to revise . the 
order of the Court of the District Munsif of 


Palghat, dated 25th February 1908, in Civil 


Miscellaneous Petition No. 324 of 1908. , 


Mr. 0. F. Ananthakrishna Iyer, for ang 
Petitioner. 

Mr. K. B. Subismania ‘Sastri, for the Ro- 
spondent, 


J udgment.—In this case the petition- 
er was‘summoned to appsar as a witness by 
the AlatarMunsif. Sach summons cannot be 
issued before the party applying for the sum- 
mons deposits a certain sum of money in Court 
under section 150 of the Cdde of Oivil 
Procedure (Act XIV of 1832). It wasso de- 
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an order might be pissed directing ~ that the 
bill bə sent” to Palghat. It was accordingly 
‘ordered’? on the 14th Septamber. ‘The 
Palghat Munsif now rejects the application 
on theground that there was no order directing 
paymont nud for attachmant ani sale in 
default of paymont. The order of the 13th 
Jung is, in my opinion, an order for payment 
and the order of the 14th Saptember taken 
with the application i 13 clearly an ordar that 
such sam may be levied by attachment and 
sale of the proparty of the plaintiff within 
the jurisdiction of the Palghat Munsif. The 
Munsif also states that summons was not 
obtained by this petitioner. The summons 
was obtained by the Recaiver who represented 
for tis purpose the parties to the suit and 
the proparty of whieh the plaintiff was the 
Reeviver is the property ont of which this 
amountis to be realised. . 

Another objectiou taken is that this is not 
a matter for. interference under section 622 
of the Code of Civil Procedare (Act XIV of 
1882). Iam of opinion that it is, as the law 
leaves no course open for the Judge to follow 


on the admitted facts of the case. He seems 
to have thought that he had no power. I 
accordingly reverse the order, direct the 


' Munsif to restore the pstitioner’s application 


posited. The witness attended. Hisevidence ` 


was not taken and he had to attend again. 

The sum deposited in Court and paid to him 
(i. e.) Rs. 9-14-0 baing insufficienit for- his 
expenses he claimed an additional sum of 
Rs. 100-2-0 and prayed for au order directing 
the plaintiff in that suit t pay him. that 
amount. The Muasif “allowed ” this applica- 
tion on the 13th June. The witness applied 
under section 235, Civil-Procadure Code {Act 
XIV of 1882), to send this order for execution 
to the Munsif’s Court at Palghat. He stated 
therein that the plaintiff had no proparty. 
- within the jurisdiction of the Alatur Munsif 
but he had his property only within the 
jurisdiction of the Palghat Mansit and he 
prayed, ‘therefore, that to realisa this amount 


~~ 


to his fileand pass fresh orders with reference 
tothe above obsérvations. The petitioner is 
entitled to the costs of-this petition. The 
costs in the lower Court will abide the result. 


Petition allowe I. 


(s.c. 7M. L T. 77.) 
MADRAS HIGH COURT. 
~ ORIMINAL Revision Case No. 274 or 1909. - 
Case RereereD No. 75 or 1909. 
October 29; 1909. 
Present:—Mr. Justive Munro and Mr. Justice 
h Abdur Rahim. 
In ve ABBULU—Acovsep IN UALENDAR Case 
No. 52 oF 1909 on THE FILE OF THE SROIND 
Onasa MAGISTRATE OF VELLORE. 
ORUTYAL APPBAD No. 23 or 190+ on THE FILE 


or THE Sus-Divistovan MAGISTRATE, V BLLORE. 

Oriminul Procedure Code (Act V of 1898), as. 221, 
585 and 537—~Previous conviction ~Form of charge— 
-Irregularity —Penal Oode (Act XLY of 1880), a. 76. 

Where it is intended to prove previous convictions 
for the purpose of affecting the panisimont, tho fact, 
date and place of the previous conviction shoald be 
stated in the charge and section 75 of the Indian 
Penal Code has no application to such cases. 

But a mere omission to set out the previous convic- 


~ 
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tion is no ground for interfering with tho sontence 
unless it has caused failure of justice. 


Case referred for the orders of the High 
Court, ‘under section 438 of the Oriminal 
Procedure Code, by the District Magistrate 
of North Arcot, in his letter, dated 20th May, 
1909. 

The Public Prosecutor in support of the 
‘Reference. 

Order.—Under section 221, Criminal 
Procedure Code, if the accused has been previ- 
ously convicted of an offence, andit is intended 
to provesuch previous conviction forthe purpose 
of affecting the punishment which the Court 
is competent to award, the fact, date and ‘place 
of the previous conviction should be stated in 
the charge. Thus ifit is intended to rely 
mpon a previous conviction in order to justify 
the imposition of a sentence of whipping in 
addition to other punishment, the previous 
conviction should be mentioned in the charge 
as it is relied upon for the purpose of affecting 
the punishment. Section 75, Indian Penal 
. Code, has, we may observe, no application to 
such a case. Mere omission to set out the 
previous conviction is not, however, sufficient 
reason for interfering in appeal or revision 
with the sentence passed. Under section 
525, Criminal Procedure Code, no sentence 
shall be deemed invalid merely on the ground 
that no charge was framed. - To justify the 
Court’s interference there must also in its 
opinion have been a ‘failure of justice caused 
by the omission. See also section 537, 
Criminal Procedure Code. In the present 
ease the fact of the previous conviction was 
put to, and admitted by, the accused and ib 
cannot besaid that there was any failure of 
justice which justified interference with the 
sentence of whipping by the appellate Court. 
In tho present case, however, we do not think 
if necessary to interfere with the order of 
the appellate Court. 





(e. c. 7 M. L. T. 78.) 
MADRAS HIGH COURT. 
First Civiu Appeat No. 57 op 1907. 
August 25, 1909. 
Present: —Mr.-Justice Wallis and Mr. Justice 
Miller. 
RANGASAMI CHETTY AND otaers— 
CLAIMANTS-——A PPELLANTS 
CCVEUR 
Tus COLLECTOR or COIMBATORE— 


DEFENDANT— RESPONDENT. 
land Acquisition Act (I of 1894), 6. 28—Jnterest. 
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RANGASAMI CHETTY v. COLLECTOR OF COIMBATOTE, 
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MEERA ROWTHER U. PRESIDENT OF MADRAS. 


Tho claimant is entitled as a matter of right to 
interest ab six per cent. per annum on difference 
betweon the amount awarded and that offered by 
the Collector. 


Appeal against the decree of the District, 
Judge of Coimbatore, dated 2lst day of No- 
vember 1906, in Compensation Case No. 13 of . 
1906, (C. M. P. No. 214, 1906). 

Mr. T. Ethiroja Mudaliar for the Claimant. 

The Government Pleader, for the Respond- 
ent. < 

Judgment.— The District Judge has 
made a very careful, award and we ‘see no 
sufficient reason for interfering with it. 
Under section 28 of the Land Acquisition 
Act, I of 1894, the cldéimants are entitled to 
interest at 6 per cent. per annum on the 
difference between the award and the 
Collector's offer. This they are entitled to 
although apparently, they did not press 
foritin the lower Court. We think also that 
there was not sufficient reason for depriving 
them of their costs in the lower Court ; eand 
the decree will be varied by directing the 
Collector to pay such costs and also the 
interest above mentioned. 

Parties are to pay and receive proportionate 
costs of this appeal. 


Decree varred. 





(s.c. 7 M. L. T. 80; 88 AL. 82) 
MADRAS HIGH COURT. 
ReFegRKED Caga No, 1 or 1909. 

August 26, 1909. 
Present:—Mr. Justice Munro and Mr. Justice 
Abdur Rahim. 

P. S. K. HAJEE SHEIK MEE RA 
ROW THER—PetrrioneR—APPELLANT 
versus 

Tar PRESIDENT or THE CORPORA- 

TION or MADRAS—Responpsent. 

Madras City Municipal Act (III of 1904), s. 120— 
Profession Tas— Burying agent. 

On a case referred to the High Oourt under section 
176 of the Madras City Municipal Act, IM of 1904, 
as to whethera person who is œ trader in piece 
goods and has a shop in Tinnevelly where he sells the 
goods and carns his profit but keeps an agent in 
Madras to buy goodsfor him, without keeping an 
office, oxercises his trade within the town of Madras: 

Held, that, on the facts of the case, the trader was 
not carrying on business in Madras and was not, 
therefore, liable tô pay any profession tax in Madras. 

Case stated under section 176 of the Madras 
City Municipal Act, III of 1904, by the Second 
and Third Presidency Magistrates, George 
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JOHARMAL V. NAINSUKH, 


Town, Madras, in C. C..No. 37342 of 1998. 
Mr. T. Ndárusimmacharisr and Mr. K. R. 
Krishnaswami Atyengar, for the Petitioner. 
Mr. P. Duratswamy Atyengar, for the Res- 
pondent. — 
Judgment. —In this case the question 
is whether the appellant exercises his trade 


in the town of Madras within the meaning 
of section 120 of the Madras City Municipal . 


Act, III .of 1904. Under that section a man 
is not liable to pay any profession tax if he 


, Carries on & trade elsewhere, but only does. 


some act i in Madras incidental to the exercise 
of guch trade. On the other hand it is not 
necessary that all the acts incident to the 
carrying on of his trade should be done in 
Madras to make him liable under section 
120. The question, therefore, is whether the 


appellant who is a trader in piece goods and - 


has a shop in Tinnevelly where he sells the 
goods. and earns his profit, can be said to 
carry on the trade here because he buys his 
goods’ at. Madras through a servant who 
forwards them to .Tinnevelly. He has no 
office here, and the servant who buys the 
goods, so far as it appears “merely carries out 
his orders. No doubt in certain kinds of 
business the buying of the goods may be the 
most important and difficult part of the 
business and itis not a conclusive test in 
such cayes that profits are earned elsewhere. 
There can be no doubt, however, on the facts 
of this case that the appellant carries on his 
trade in Tinnevelly and not in Madras. In 
holding this we follow the principle laid 
down in Sulley v. The Attorney General (1), 
Sen Panlo, Brazilian Railway Company 
Tamtted v. Carter (2), and Lovell and Christmas 
Limited v." Commissioner of Tages (3). The 
answer to the reference will, therefore, be that 
the appellant is not liable fo be taxed under 


section 120 of the Municipal Act. 

(1) 5 IL &N. 711; 20L. J. Ex. 464, 6 Jor. (x. s.) 
LOLS; 2 L. T. 439; SW. R. 472. > 

(2) (1885) 1 Q. B. 580. 
— (8) (1908) A. 0. 46. 
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' of Calcutta. By 
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3 (s. c. 6 N. L. B. 38.) 


NAGPUR JUDICIAL COMMISSIONER'S 


COURT. 

Ssconp Civit Apprat No. 410 or 1909. 
November 16, 1909. 
Present:——-Sir Bipin Krishna Bose, Kr., 

A. J. ©. 
JOHARMAL— DEFENDANT —ÅPPELLANT 
tersus 


NAINSU KH—PLarntivy— RESPONDENT. 

Negotiable Instrumsnts Act (XXPI of 1831)— 
Instruments in oriental language—Pi esentment, delay in 
— When excused—Unenplained delay tts consequences 
—Practice——Inconsistent allegations tn plaimtor pleas, 
when allowed. 

What section 1 of tho Negotiable Instruments Act 
does is to save the operation of any local usage 
relating to instruments written in an oriental lan- 
guage; but in the absence ofany allegation or proof of 
any such usage, the Acb would operate to the samo 
oxtent as in the case of instraments not written in 
that language. 

Jambu v. Palun pie, 26 AL 526, referred to. 

Delay in making presentment for payment is 
excused when delay is caused by circumstances 
beyond the control of the holder, and not imputablo 
to his default, misconduct, or negligenco, 

If owing to unexplained delay the previous 
indorsera aro damnified, they are absolved from their 
lability to the party guilty of such delay. 

Whens defendant isa stranger to the transactions 
upon which his pleus are founded, his pleas having re- 
feronce to matters which are not within his personal 


‘kuowledge, he will be allowed to put forward in- 


consistent pleas. 
Narayanasaini, y. Ramasami, 14 M. 172, roforred to. 
This rule is equally applicablo to a plaintiff. 


Appeal from appellate decree, against the 
decrèe of Rai Sarat Chandra Sanyal, Babadar, 
M. A., B. L., Divisional Judge, Nagpur Division, 
dated the 10th March 1909, confirming the 
decrec of Mr. Balwant Rao, Pendharkar, 
Additional District Judge, Nagpur, dated the 
15th May, 1908. 

Dr. H. 9. Gour, for the Appellant. 

, Mr. P. S. Kotwal, for the Respondent. 


Judgment.—on the 24th of July 
1903, two brothers, Ramnarayan and 
Mithulal, drew a kundi for Rs. 1,000 payable 
on the 7th of October 1903, the payee being 
one Jethmal and the drawee_ one Chironjeelal 
successive indorsements 
the defendant’ became its holder on the 28th 
of October 1903. On the same day he 
indorsed it to the plaintiff, who in his turn 
indorsed it onthe day following toone Tar 
Mohamed of Rajnandgaon. This person 
sent it to his agent at Calcutta for encash- 
ment. It never reached its destination. 
Apparently no enquiry was made by Tar 


> 


# 


- no kundi had reached him. 
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‘Mohamed of his Calcutta agent as to Eo 
he had received the hundi, and it was not till 
the l5th of July 1904, that the Calcutta 


agent on receipt of the Rajnandgaon ac." 


count, which included the hundi transaction, 
wrote tothe agent at the latter place that 
Therenpon a 
duplicate was asked for and was granted by 
the drawer on the 12th of September 1904. 
This.was presented for payment on the 18th 
idem but .was dishonoured by the drawea, 
Chironjeelal. Tar Mohamed sned the plain- 
tiff as his indorser in the Rajnandgaon 
Court and recovered from him the value of 
the hundi and incidental expenses. . This 


‘led to the institution of the present suit, by 


which the plaintiff sought to réalize from the 
defendant what he had t> pay to Tar 
Mohamed under his. decree as also the 
costs of the litigation in the -Rajnandgaon 
Courts together with interest on these 
‘amounts. The latter part of the claim was 
based on a special agreement by which the 
defendant had guaranteéd the costs. Both 


the Courts below have agreed in holding this - 


agreement proved and this finding is ‘con- 
elusive in this Court and was not questioned 
at the hearing. The defence regarding the 
main claim consisted principally of two 
pleas—(1) thatthe original hundi had been 
duly paid by the drawee on its presentation 
at his place Of business and (2) that the 
plaintiff’s indorsee, Rar Mohamed, had failed 
to make the presentment with reasonable 
diligence, and by the time the duplicate was 
presented, the drawee had become bankrupt 
and closed, his “business. This negligence 


absolved the defendant, as he thereby lost- 


his chance of re-couping himself by a suit 
against the drawee. The lower appellate 
Court while finding that the hundi had never 


- been paid has refused to go into the second 


plea on the view that being inconsistent with 
the first plea, ib could not be permitted to be 
` raised. The defendant has come up in second 
appeal against thé decree based on this judg- 
ment, 

Two questions which have been argued 
and which arise for decision sare—(1) 
whether the view of the lower appellate Court 


regarding the inadmiassibility of inconsistent 


defences is sound and (2) whether the second 

- plea is such as calls fora trial and a decision. 
As regards the first point, it has apparently 

been overlooked that the -defendant is -a 
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stranger to the transactions upon which his-' 
pleas are founded. Both these pleas have- . 


reference to matters which are not within 
his’ personal. knowledge. In. such’ case 


Inconsistent pleas. have been allowed ‘to be 


pat forward: see Narayanasami v. Ramasami 
(1). In Perumal v. Kaveri (2), this principle 
was applied to the case -of a plaintiff. It 


who was not a party to the transaction in 
respect of which the allegations wera made, 
to come into Court seeking relief in the 
alternative, dependent upon what might- be 
found by the Couri to be the true fgets of 
the case (page 124). 


-gage against thé mortgagor for sale and also 


for damages dgainst the transferor, the. — 
“original mortgageé, if it should appear that 
` any portion of the mortgage debt had -been - ° 


realized by him from-the mortgagor, was 


allowed, although the two claims were pot >- 
only inconsistent with one another but were ` 


directed against two different defendants hav- 
ing no common interests. See also Moyappa 


~ 


(1910 ~ 


was remarked that it was open to a plaintiff : 


Tn Aty2thurat y. Sonthu. ` ` 
Meera (3), a-suit by the transferee of a mort- 


ki 


Chetty v. Periannan Chetty (4),, whérea suit ` 


against a certain person alleged to have 
borrowed money from the plaintiffs agent 


the Court finding that the loan had’ never 
been given. In Jino v. Manon (5) it was 
laid down that the fact that a plaintiff 
claimed two. alternative reliefs which were 


` inconsistent with each other was no ground 


in itself for the dismissal.of the suit. This 
principle was recognised by -the Calcutta 
High Court in Narendra Nath Baruri v.’ 
Abhoy Oharan Ohattopadhy i (6). 

In England the. practice is. even more 
elastic. Any number of defences- may be. 


‘pleaded together i in the same action, although 


they are obviously inconsiatent—Odger’s 
Principles of Pleading, 6th edition, page 203. 
In Berden v. Greenwood (7) Thesiger, L. J., 


-laiditdown as a general rule that it was 
open to a defendant to-raise by his statement . 


(1) 14 AL 172 at p. 174 

(2) 16 M. 121. 

) 81 M. 262; 18 M. L. J. 238. 

4) 29 M. 50; 16 M. D. J. 89, 

5) 18 A. 125. 

lo) a4 0. 51; 40. L. J. 487; 116. W.N. 2%; LALL. 
T. 864 (F. B.) 


“was allowed to be joined wiih a claim im the - 
alternative against the agent, in the event of ~ 


(7) (1878) 47 D. J. Q. B. a 8 Ex. D. es p 
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of defence without leave as many distinct - 


and separate and, therefore, inconsistent - 


defences :as he might think, proper (page 
630). The only limitation to which this rale 
is subject is that contained in the Judicalure 


Acta, Order XXVII, Rale I, as to striking’ 


out what is called embarrassing matter, 


which may prejudice or delay the fair trial 


of theaction. Buta defence is not embarrass- 
ing merely because it contains inconsistent 
averments. See ln re Morgan Owenv. Morgan 
(8), where Lindley, L. J., laid down that the 
order referred to above conld. not be-construed: 
as prohibiting inconsistent pleadings. I- 
uote the -following from his judgment, 
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“Now a person may, rely on one set of facts | 


if he can succeed in proving them, and he 


may rely upon another set of facts if:he-can - 


aucceed in proving them; and it appears to 
me to be far too strict a construction of this 
order to say he, must make up his mind on 
which particular line he will put his case, 
when’ perhaps - he is in the dark”—(page 
604). Berden v, Greenwood (7) was followed 
by the Court of Appeal in Hawksley v. 
Bradshaw (9). 


and decided by the Court below. In discass- 


ing this part of the case, it has remarked that - 


the provisions of the N pgatinble Instruments 
Act are not directly applicable to hundis, 
written as;they are in an oriental language. 

This view is not correct. What section 1 of 
the Act does is to save the operation of any 
local usage relating to instruments written 
in an oriental language just as the Contract 
Act saves any usage or custom of trade (sec- 
tion 1). Butany such usage must be alleged 
and established by the party relying on it. In 
the absence of any such allegation or proof, 
the Act would operate to the same extent as 
‘in thé case of instruments not written in an 
oriental language. See as an authority Jambu 
Chetty v. Palanippa Chetttur (10). Now 
section 74 of the Act lays down that a 
negotiable instrument -payable on demand 
must be presented for payment within a 
reasonable time after it is received by the 
holder. When the kundi in suit-came into 


the hands of Tar Mohamed it had become 


(8) 56 L. J. Ch. 608 ; 35 Ch. D. 492; 56 L. T. 508; 
85 W. R. 705. 

(9) (1880) 49 L. J. Q. B. 883; 5 Q. B. D. 802; 42 L 
T. 285; 28 W. B. 657. 

(10) 26 M. 526 at p. 581. 
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payable on demand and thus the provisions 
of the section applied to it. Prima facien 
hundi presented for, payment nearly eleven 
months after if came into the hands of the 
person claiming its value from his indorser or 
any previous indorser onthe ground of dis- 


‘honour by the drawee would be considered 


as not presented within a reasonable time. 


But the delay may be explained. There is 


nothing in our Act on the subject but sec- . 
tion 46 of the English Bills of Exchange 
Act, 1882, may be usefully referred to in 
this connection. It says, “delay in making 
presentment for payment is excused when 


‘the delay is caused by circumstances beyond 


the control of the holder, ‘and not imputable 
to his default, misconduct, or negligence. 
When the cause of delay ceases to operate 
presentment must be made with reasonable 


diligence”. 


This provision of the Act was only a 
codification of what was always the law in 
England and being consistent with reason and 
common sense should be applied here. “In 
determining what isa reasonable time, the 


l nature of the bill, the usage of trade with 
Following the TEN given wabous I hold 
that the second plea should have been tried 


respect to alae bills, and the facts of the - 
partictilar case are to be takeninto considera- 
tion”—-2 Lord Halsbury’s Laws of England, 
page 528. Rumchurn Mullick v. Luchmee- 


: chand (11) was a case where a bill payable 


after sight was drawn on Hong Kong and 
withheld from presentment for five months, 
as the course of exchange was adverse. 
The Privy Council held that the delay was 
unreasonable. Parke, B., remarked that 


‘determining the dast on of ‘reasonable time’ 


for presentment, not the interests of the 
drawer only, but those of the holder, must 
De taken into account, the reasonable time 
expended in putting the bill into circulation, 
which is for the interest of the holder, is to be 
allowed; and the Bill need not be sent for 
acceptance by the very earliest opportunity, 
though it must be sent without improper 
delay.” In Fry v. Hill(12), it was laid down 
that the holder instead of presenting a bill 
payable after sight immediately he becomes 
the holder may put it in circulation. But if 
instead of putting it in circulation, he were 
to lock it up for any length of time, he would 
be guilty of laches. In’ the present case Tar 
Mohamed sent the hundi to his agent at 


“Gn 14 E. Bi 216. ~ 
12) 18 R. R. 612; 7 Taunt. 307 
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Calcutta and then took no further notice of 
it for months afterwards. In Shute v. Robins 
(13): Lord Tenterden, C. J., in addressing the 
jury said: “ In this case the defendants con- 
tend that there was such unreasonable delay 
in the presenting of this bill for acceptance, 
as will prevent the plaintiffs from recovering 
in the present action...... The best advice that 
I can give you is, that, taking into considera- 
tion the nature of the bill itself, and the time 
the defendants themselves had kept it, you 
will say whether, according to the ordinary 
course of business, you think that the plain- 
tiffs have been guilty of such unreasonable 
delay in presenting this bill for acceptance 
as will discharge the defendants as the 


indorsers of it.” In the present case the - 


defendant indorsed the hundi the same day 
that he got it and his indorsee the plaintiff 
indorsed it to Tar Mohamed the very next 
day. Thus the parties themselves acted as 
speedily as was possible. If there was laches 
it was on the party of Tar Mohamed. In 
Mellish v. Ratedon(14), the plaintiff purchased 
in the market a bill drawn by the defendant 
on Gat Rio Janeiro, and payable at 60 days’ 
sight; the exchange falling after the pur- 
chase, the plaintiff kept the bill for nearly 
five months, and then sold it again. The 
drvawee having failed before presentment, the 
plaintiff, after paying his indorsee, sued the 
defendant, the drawer. It was held that he 
could not recover as he was guilty of uan- 
reasonable delay in forwarding the bill for 
acceptance or putting it in circnlation. Here 
Tar Mohamed never pat the billin circula- 
tion nor did he present it for payment until 
several months after he became the holder. 
In Straker v. Graham (15), a bill was drawn 
“on the 12th of August at a place C in 
Newfoundland payable 90 days after sight, 
on Sin England. It was not presented for 
acceptance to S until the 16th of November. 
There was daily communication between C 
and the port and from the port to England 
there was e post office packet three times a 
week, the average voyage being 18 days. It 
was held that the byl was not presented for 
acceptance within a reasonable time, no 
circumstances being proved in explanation 
of the delay. Here it could not have taken 
more than a couple of days for the kundi to 
T 83 R. R. 850. 


i47 85 R. R. 57D. 
(15) 61 R. R. 783. 
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travel from Rajnandgaon to Calentta and 
allowing a week for the reply. Tar Mohamed 
should -have enquired of his agent abont the 
hundi after this period, when he received no 
communication from him on the subject in 
the interval. These are all the cases I 
have been able to lay my hands on regarcing 
the law applicable to this part of the case, 


‘and the principle underlying them is that 


if owing to unexplained delay the -previous 
indorsers are damnified, they are absolved 
from their liability to the party guilty of 
such delay. 

8 4 * 4 


Case remanded. 





(s.c. 6 N. L. R. 89.) - 
NAGPUR JUDICIAL COMMISSONER'S 
COURT. 
Fiest Civic Apegat No. 88 or 1909. 
January 30, 1910. F 
Present:—Sir Bipin Krishna Bose, Kn, 


A. J.C. 
BAYANA—PLAINTIFF—APPELLANT 
tersus 


DINKAR— DEFENDANT— Respondent. 

Hindu LTaw—Blitakshara in Western India and 
Central Provinces—Widow of Gotraja Sapinda—Heir 
by custom — Her position in order of succession, 

“According to the Afiéakshara, as interpreted and 
followod in Western India and Central Provinces, 
widows of Gotra) ja Sipindas are admitted, in 
opposition to the viow prevailing in Bengal and the 
United Provinces, as heirs, even though not named 
by any text. - 

The object of the passage, which makes the wife a 
sapinda, by reason of her forming one body with her 
husband, is to lay down the principles of prohibited 
relationship in marriage and not to confer on the wife 
any right of succession, much less to ils the position 
she should occupy in the order of sutcession. 

The wives of the persons oexpreasly named or 
defined as heirs in the text must be postponed until 
they thomselves aro exhausted. 

Their admission into the rank ig heirs is really 
made to rest on custom. 


First appeal against the ag saang of Khan 
Bahadur A. D. Chinoy, Second Additional 
District Judge, Amraoti, dated the 23rd July 
1909. 

Rao Bahadur It. N. Mudholkar, and Mr. N 


` M. Bedarkar, for the Appellant. 


Mr. M. V. Joshs, for the Respondent. 

Judgment.—tThe suit out of which 
this appeal has arisen relatestothe succession 
to the estate of one Ram Rao, which opened 


‘on the death in 1899 of his mother who had 
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succeeded him after his widow. The rival 
‘claimants’ are his grandfather's brother's 
widow and a son adopted by hèr on oye side 
and his great-grand-father’s great-grandson 
and great-great-grandsons on the other. The 
former are the plaintiffs and the latter the 
defendants. The exact relationship is shown 
in the following pedigree :>— 
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As the adoption of the plaintiff Balkrishna 
took place after the succession had opened on 
the death of Ram Rao’s mother, it could not 
divest the estate of any cther’ person except 
that of the widow who adopted him: If then 


Bayana Bai is-not the next heir, Balkrishna | 


can have no right to inherit Ram Rao’s 
estate. Similarly of the three defendants, the 
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second defendant is nearer by one degree than 
the others. Thus the contest is narrowed 
down to a question of preference between 
Bayana Bai as great-grandfather'’s son’s 
widow and Bhagwant Rao as great-grand- 
father’s great-grandson. The latter has been 


- held to be the nearer heir and on this view 


‘the suit has been dismissed. The plaintiffs 
have appealed. 

The case comes from Berar and the parties 
are agreed that the law applicable is that laid 
down in the: 3litakehara as interpreted and 
followed in Western India, where, in opposi- 
tion to the view prevailing in Bengal and 
the United Provinces, widows of gotraja 
sapindas are admitted as heirs even though 
not named by any text. 

There is no provision in the Mitakshara 
orin the Maynkha admitting the heritable 
right of widows of gotraja-sapindus in express 
terms. In Bombay, however, this right has 
been long recognized. In the leading | case it 
‘was remarked by West, J., that “if the 
foundation of the rights, of widows of gotrajas 
under the Mitakshara is slender, under the 
Mayukha it may be called -almost shadowy.” 
Their admission into the rank of heirs is 
really made to rest on custom. ~The recogni- 
tion of the widows of gotraja-sapindas as 
themselves gotraja-sapzndas, however slender 
the basis on which it originally rested so far 
as collaterals are concerned, has become s 


“part of the customary law wherever the 


doctrine of the Metakshara prevails, and the 
Courts must give effect to it accordingly.” 
[Lallubhai Bapubhat v. Mankuvarbaz (1) per 
West, J.] In upholding this decision, their 
Lordships of the Privy Council remarked, 
“Perhaps the most that can be said is, that the 
text of Mstakshara is not inconsistent with the 
_claim of the widow, and allows of an interpre- 
tation favourable to her right to inherit, The 
important point for consideration remains, 
namely, whether such an interpretation has 
been given to the Mitakshara by its expoun- 


< ders aud the lawyers of the Bombay school, 


‘and has been so. sanctioned by usage and 
decisions as to have acquired the force of law. 

..Their Lordships do not find any 
` satisfactory grounds which shouldinduce them 
to dissent from the conclusion of the 
High Court that the doctrine which hag 
actually prevailed in Bombay is in favour 


(1) 2 B. 888 at p. 444, 


ea 
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of the right of the widow; nor ‘ag sufficient 
reason for holding that the doctrine which 
has so prevailed should not have the force of 
law.” | Lallubhat “Bapubhut v. Oassibat (2). 
Where a rule of succession is founded not 
so much'onva strict interpretation of shastric 
texts but on those texts as moulded and ~ 
modified under the influence of usage, it 
becomes & somewhat difficult task to decide 
 gabsidiary questions arising out of the general 
rule where the customary lew itself does not 
furnish any answer to them. Such, as far as 
I am able to make out, is the case here. 
_ Whereas the general right of widows of 
gotrajús to be included in the order of succes- 


| -gion is well settled, the same cannot be pre- 


dicated of the question of the exact position . 
they should occupy in that-order. No long 
and uniform course of decision can be said to 
have settled this part of the law in-the sense 
in which the general question has been settled. 
Under the circumstancé, to find a solution we 
-~ must examine the texts to which, the rights 


__ presumably owe its origin and try and evolve | 


‘some rule from them. 

According to the ordinary canons of succes- 
sion, recognised by all the schools, a female, 
except where her claim is supported by a 
special text, 19 incompetent to inherit. Bat 

this vedre rule of exclusion is, as stated above, ~ 
not admitted in Western India so far as 
widows of gotrajiis are concerned and is there 
held to be no bar to their succession: 
except perhaps as to property obtained ex- 
pressly for the purposes of sacrifica—(Mttak- 
shara, Chapter, 11, section I, p. 26). It 
followa that’ the A principle laid down 
in the text of Manu “to the nearest. 
sapinda the inheritance next belongs” must 
apply to men and women alike. In con- 
nection with this the-gloss of Kulluka Bhatta 
‘importing into the text the wor ds “male 
or female” after the word “sapinda” is 
sometimes relied upon. But the application 
‘of this rule is subject to a condition. Those, 
whether they be male or female, who have 
assigned to them fixed places in what is 
called by the Mitakshara the “compact series 
of heira” or “the fixed order”, must take their 
respective places as therein declared. When 
this group of specified heirs is exhausted, the 
position of a particular peraon claiming to be 
heir has to be determined by an application 


(1) 5 B. 110 at pp. 124, 126,7 C. L. R. 445;7 I. A. 
212, 


~ 
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of the general rule after eliminating from 
consideration the special rule exoluding 
females, provided there is nothing in the texts ; 


- themselves to fix his or her position. 


All the High Courts are now agreed: in 
holding that for an interpretation of the — 
expression ‘“sapinda” inthe text of -Mann. . 
referred to above and which is quoted and 
relied uponin the Mitakshara in-several places 
we must look to the author's achur-kanda, 
in which sapinda relationship is defined for 
purposes’ of marriage. The whole passage 
will be found translated in- Shastri Golap_ 
Oondar Sarkar’s Hindu Law, 3rd edition, 
pages 30—52, I need only ‘extract the 
following from it: “Similarly arises -the 
sapinda relationship of the husband-with the 
patnt, (lawfully wedded wife), by reason 
of they together forming one body; t. e.; 
one person; hence the wife i is called half: the 
body of tbe husband. Thus 
wherever. the term sapinda i is We there ` 
directly or mediately connection with ‘parts i 
of the body is to be understood.” It is. 
explained by the learned Shastri that. the 
above passage has been erroneously. translati 
edin Messrs West and Buhler’s Digest and 
“in Mr. Sarvadhikari’s Tagore Law Lectures. 
_ According to the” versions of these authors 
the husband and the wife do not become - 
sapindds unless a son be born to them, and - 
consequently they are not -sipindás ab" all 
to each other if they be destitute of male ` 
issue; whereas the real meaning of the text 
7is that they become. each other's sapindàs 
-from the moment of their marriage. By 
marriage afemale “is born again in the family 
_of her: husband”, to use the expressive 
langunge of Winda lawyers. With her 
marriage she leaves the gotra of her father and ` 
enters the gotra of her husband and becomes 
the gotraja samnda of his gotraja sapindéds. 
Thus although Bayana Bai never had a son 
of her body and although she did not adopt 
Balkrishna until after the succession had. _ 
opened, yet she was a sagotra sapinda of Ram 
Ray like her deceased husband. 

The rights of gotraja sapindds sani 
are dealt with in section V of Chapter II 
of the Mirtakehara. Both Bayana Bai and 
Bhagwant Rao would come under placitum 5 
of this section. Placitum 4 lays down that on | 
failure of the father's -descendants, the heirs 
are successively the paternal grandmother, 
the paternal grandfather, the anoles and 


~ 


father’s sons and -their male 
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their cons. Next comes placitum 5, which ` 
‘deals with.tha rights of persons coming after 
the failure of paternal grandfather's line 
(suntrina). These persons are described as 

“the paternal great «grandmother, the grent- 
grand-father, his song and their issue” 


important word is omitted in Mr. Colebrooke’s 


translation as given above. I give the text in 
dakan 


a * * + * | * 
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On- - 
- reference to the original text. I find that an 
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In e any case, the line of heirs 
thus prescribed cannot be disturbed by the 
introduction into it of heirs not answering 
to the description of any of the persons 
the text names. As the widow is neither 
the great-grandfather’s son (putra), nor 


-one of the issue (sunavah) of such son 


(putra), to introduce her would be to create 
a new order of succession differing in an 
essential particular from the order as pre- 
scribed by the author. Foritis one thing 


(See Mr. Mandlik's Mayukha and Yajna- -tosay that the widow of a gotraja sapinda 


valkya Appendix, page 360, line 30 for the 


: original text.) The literal translation will 


be “thè great-grandfather, his sons putrah) 
and their sons (sunavah), up to the seventh 
degree, (àsaptamàt) ete. The words in italics 
are not in Mr. Oolebrooke’s translation. 
It should be observed - that 
important difference in the two placita. .In 
placitum (+), the enumeration stops with 
uncle’s sony (tat putrih), whereas in the 
next placitum we have not only great-grand- 
descendants 
but their male descendants carried up to 
the seventh degree specifically provided for. 
Bhagwant Rao is. an issue of the great- 
grandfather's son: Tikaram and is within 
the seventh degree. His case is thas express- 


ly provided for in the texts. 


The question then that arises is, whether 
taking the great-grandfather Sunderjee as 


the starting point, his sons and their male 
descendants up tothe limit of sapinda rela ` 


tionship extending to the seventh degree must 


_be exhausted before Bayana Bai as- the 


widow of one of his sons could come in, 
or whether she could take her place eer 
ately after her husband, Krishna Rao, who as 
the great-grandfather Sanderjee’s son would, 
if alive, have come before Bhagwant Rao, 
his (Sunderjee’s) great-greatgrandson. Now 
although the persons specifically named in 
placitum 5 are what is known as the ‘compact 
series” and although after the great-grand- 
father’s sons, a generico term - ‘their ispsues”’ 

(tat ningoah) 4 is used, yet a well-defined place 
18 assigned to these issues carried up to the 
limit.of the sapinda, relationship. I am of 
opinion that the persons herein described 
form a compact series somewhat like the 
per3ous named in the Yajnavalkya text with 
which tha discussion of succession in divided 


families begins—(Yajnavalkaya, Chapter IT, - 


pp. 130-136, and Mitakshara, Ohapter II, sec- 


here is an - 


is herself a gotraja sapinda and as such as a 
general right of succession under the text 
of Manu and quite a different thing to put 
her above persons who are assigned a definite 
place in the text itself without any qualifica- 
tion. 

It should be “pone in mind that the 
passage which makes the wife a sapinda 
"by reason of her forming one body with her 
husband is to be found in a part of the work 
dealing not with inheritance but with mar- 
riage. The object of the passage is to lay 
down the principles of prohibited relationship 
in marriage and not to conferon the wife 
any right of succession, mugh less to fix the 
position she should occupy in the order of 
succession. And though by reason of the 
declaration that the definition as appear- 


‘ing in this part of the work is to be of general 
` ‘applicability it has been held to govern the 


law of inheritance, yet to determine that law 
we muat look to the part of the work where 
the subject is specially treated, namely, the 
Chapter on Dayabhaga in the Vyavahdra 
Adhydya. Because. for settling the pro- 
hibited degrees of marriage a woman is 
called sapinda by reason of being half the 
body of her husband, it does not necessarily 
follow that in matters of inheritance her 
place is to be just-after her husband. In 
facts if the argument is to be pushed to its 
logical consequences, she should succeed 
jointly with her husband and not after him. 
But this no female does under any school. 
The circumstance that wives of certain 
persons are pluced above them, e. g., the 
father, the grandfather and the great-grand- 
father, is no argument for placing widows 
of other heirs just below them. The mother 
is‘included in the term “pitaram” in the text 


‘of Yajnavalkya and by applying the rule 
-of propinquity, the Mitakshara places her 


before the father. Similarly the author 


one 
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of his own motion and without the support 
of the Yainavalkya Smriti text as iu the case 
of the mother has chosen to give to the wives. 
of the next two ascendants a similar place 
to that of the mother. And the prononnce- 
ment of the author of the Mriakehare regard- 
ing the position any particular person, male 
or female, shall occupy in the order, is 
conclusively binding whether supported by 
Smriti text or not. Bat this will be no justi- 
fication for bringing in the wives of other 
gotragas and assigning to them places accord- 
ing to our ideas of logical symmetry, 
especially when by so doing we have to break 
through the order which the author himself 
‘has laid down. His express mention of the 
grandmother and the great-grandmother and 
his leaving ont the- wives of the father’s 
brothers and of their sons as also the wives 
of the sons and grandsons of the great- 
grandfather must be taken as deliberate. 
The explanation probably is that the blood 
of the female ascendanta enters directly 
into the body (pinda)of-the propositus, whereas 
‘the collaterals are sapindas of an inferior 
order and their wives, therefore, are still 
more 60. This-is why” also the wives of 
brothers and nephews are not mentioned. 
The conclusion then that I arrive at is that 
in giving effect to the order of succession as 
postulated in placitum 5 of Section V we 
must postpone the wives of the persons ex- 
pressly named or defined therein until they 
themselves are exhausted. It follows that 
Bhagwant Rao as one specially provided for 
must come before Bayana Bai who is not and 


“who is only able to come in by reason of the 


rule which admits gotraja sapindas generally 
in the order of succession and puts them before 
the bhinnagotra sapindas. ` 


I have been able to find only three deci- 
sions of the Bombay High Court which may 
be said to bear directly on the question aris- 


ing here and they support the view I have at- 


tempted to set forth. In the leading case the 
question was left open: see West J., at page 
445, In his and Dr. Buhler’s joint Digest 
the following passage oc2urs: 
(Shastris’) answers as well as on account of 
the general principle that the nearest sapinda 
inherits, 16 would appear that the place of the 
widows of the descendants and collaterals in 
the order of heirs is immediately after their 


' husbands, at least where the particular 
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branch to which they belong is not lineally 
represented by a surviving male.” (third 
edition, p. 182.) Here the branch of 
Sunderjee is represented by a surviving male, 
Bhagwant Rao. In Rachava v. Kalingapa 
(3), the contest was between the widow of a 
paternal uncle and the son of another paternal : 
uncle and the latter was given the preference. 
This was a case nnder placitum 4, where the 
text stops with the sons of uncles, but the 
underlying principle would apply to a case 
under placitum 5. This case was followed in 
Ranchhod Narain v. Ajoobat (4) where the 
grandson of the paternal uncle was preferred to 
the widow of the son of another paternal uncle. 
In Russoobur’ v. Zoolekhabaz (5), the claim- 
ants were the step-mother and the paternal 
The former was preferred on 
the ground ‘that she was the widow of a 
gotraja in the ascending line of a nearer 
branch, that of the father, whereas her ad- -~ 
versary was a male gotraja in a more remote 
line, namely, a descendant of the paternal 
grandfather. 

For the above reasons, [ dismiss the appeal 


~ with costs. 


Appeal dismissed. 
A 16 B. 716. 
4) 9 Bom. L. R. 1149. 
(5) 19 B. 707. 
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NAGPUR JUDICIAL COMMISSIONER'S 
COURT. 
Srconp Orv, APPRAL No. 196 or 1909, 
February 2, 1910, 
Present:—Mr. Drake-Brockman, J. C. 
MUKUND— Drrenpant—-APPELLANT 
versus 
LAXMAN-—PLAINTIFF—RESPONDENT. 

Hindu Law —Mitakshara—WVoman’s estate—JVill by 
a Hindu woman—lIts effect. 

The property inherited by a Hindu female governed 
by the Blitakshara devolves at her death upon the 
heirs of the last male holder and failing such heirs 
on the Orown. 

A devigo, therefore, by the female of such property, 
cannot be permitted to operate, there being no estate 
left upon which the Will can operate. 

Ina suit for ejectment by the devisee of a Hindu 
female, the defendant is entitled to rely, not only on 
his own. poasession, but also on the jus tertii of the 
Orown if there be no heir. 

. Appeal from appellate decree, against the 
decree of Mr. W. R. Dhobley, District Judge, 
Nagpur, dated the 22nd March 1909, revers- 
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ing the decree of Mr. H. P. Bhargav, Head- 


quarters Munsif, Nagpur, dated the 29th, 


September 1908. - 

Mr. J. Mittra, for the Appellant. 

rai Nilkanth Rao Udhaji, for the Respond- 
en 

J udgment.—The suit ont of wich 
this “second appeal arises was brought to 
obtain .possession of a house in Nagpur. city, 
the plaintiff claiming as devisees under the 
Will of one Amba Bai who died in January 
1906.- It has been found—and ‘the findings 


_ are accepted by both -sides in this Court—that 


Amba Bai inherited the house from her father 
Vithoba and was in possession when she died; 
also that the defendant i ig In possession without 
title. The first Court held that'in these cir- 
cumstances the claim must fail on the- ground 
that on Amba Bai’s death the estate went at 
once to her father’s next heir, her Will being 
inoperative by reason of the limited interest 
enjoyed under Mitakshara Law by a daughter. 
In first appeal the District Judge decided 
that the Will is not void but merely voidable 
at the option of Vithoba’s next heir and fail- 
ing such heir at’ the option of Govern« 
ment: ‘the plaintiff’s claim was, therefore, 
decreed, the first Court’s decree of et 
being set aside. ` 

In second appeal it is contended that the 
first Court’s view was correct. For the 
plaintiff-respondent, on the other ‘hand, the 


` contention is that no one but a reverisoner, or 


where there is no reversioner the Govern- 
ment can impugn a devise by a Hindu female 
of property inherited from a male, 

The learned District J udge based his deck 
sion mainly on the decisions. of the Privy 
Council in Modhu Sudan Singh v. Rooke (1) 
and Bijoy Gopal Mukerji v. Srimati Krishna 
Mahishi Debi (2). In both those cases a 
reversioner sued for possession of property 
which had been leased by the female heir, 
widow of the last male holder. In the later 
case the position of a Hindu widow was 
described in terms similar to those used by 
the Privy Council in the _Unchastity case, 


` Montram Kolita v. Kers Kolitari (8), their 


Lordships remarking:— 
“A Hindu widow is not a .tenant for life, 
(1) 25 C.1. 


(2) 34 C. 820 (P. C); 9 Bom. L. B. 602; 11 C. W. N. 
424; 5 O. L. J. 384; 2 M. L T.1833; 17 M. L. J. 164; 4 


"76; 6 0. L R. $22; 7I. A. 116, 
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but is owner of her husband’s pro- 
perty subject to certain restrictions 
on alienation and subject to its 
devolving upon-her husband’s heirs 
upon her death. But she may 
alienate it subject to certain condi- 
tions being complied with. Her 
alienation is not, therefore, absolute- 
ly void, but it is prima „acte void- 
able at the election of the reversion- 
ary heir.” 

The terms of this Taa seem to me to 
indicate very clearly that alienation by Will 
was not contemplated. So far as I am 
aware there are nó conditions by satisfying 
which a widow could legally make a Will 


disposing of her hugband’s property. On 


the other hand it was expressly laid down in 
Teencowree Chatterjee v. Denonath Banerjee 
(4), that a woman cannot execute a Will 
regarding any property she inherits in the 
usual course from her husband or her father. 
Decisions to the same effect in the Bombay 
High Court are Gadadhar Bhat v. Chandra- 


‘bhagabat (5) and Sha Chammanlal Maganlal 


v. Doshi Ganesh Motichand (6). These latter 
cases proceed on the „principle that the 
property inherited _by a. widow from her 
husband devolves on,his heirs at her death, 


-In the case of a Will what reason is there 


for holding that the devise operates before 
the devolution? I can think of none. The 
position may be -compared with that ofa 
devisee from a co-parcener whose claim under 
the Will fails as against the other co-sharers 
in whom the tegtator’s righta vest at the 
moment of his death, there being no estate 
left upon -which the Will can operate: see 
Lakshmun Dada Natck v. Ramchandra Dada 
Naick (7). In Oollector of Masulipatam v. 
Cavaly Vencata Narainapoh(8), their Lordships 


‘of the Privy Council laid down that the re- 


strictions on a Hindu widow's power of alienas- 
tion are inseparable from her estate and that 
their existence does not depend on that of 
heirs capable of taking on her death. This 
doctrine was applied in’ Narasimha v. 
Venkatadri (9) where the plaintiff relied on & 


deed of gift. 
The District Judge relied also on explana- 
(4) 3 W. R. 49. ` (6) 17 B. 690. ; 
(6) 28 B. 458. 
(7) 5 B. 48 at p. 62; 7 I. A. 181; 7 O. D. B. 820. 
(8) BM. IT A.5 529 at p. 553; 2 W. B. (P.C) 61. 
(9) 8 M. 290 
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. tion 1 to section 46, Indian Succession Act, 


1865, applied to the Wills of Hindus in, 


Bengal and in the towns of Madras and Bom- 
bay by section 2of the Hindu Wills Act, 
“1870. That explanation, however, merely 
- gtates that a married woman may dispose by 
Will of any property which she could alienate 
_by her own act during her life, and, it must 
be read in the light of the second proviso in 
. section 3 Hindu Wills Act, of which the first 
part runs thus:— 
“nothing herein contained ghall authorize 
a testator to bequeath property 
» which he could not have alienated 
inter vivos,’ 

A widow.would certainly not ie at liberty 
to make a gift of immovable property to a 
mere outsider like the plaintiff in the present 
‘ease: in Chooramant Dasi v. Baidya- Nath Naik 
(10), a gift somewhat of that nature, being one 

to an idol, was held to be ab initio void. . 
This is a suit in ejectmentandthedefendant 


: is, therefore, entitled to rely not only on his- 


.own possession but also on the jus tertii of the 
Crown, if there be no heirs. In order to oust 
him the plaintiff relies on a transaction beyond 
the legal power of its author, incompatible 
with a devolution prescribed by law and in- 
capable of operation , otherwise than at the 


very moment when, in the absence of the Will, ` 


that devolution -would have taken place. 


There appears to be no equity in the plain- : 


tiff’s favour and on the whole I think the view 
of the first Court is clearly correct. 

The decree of the lower appellate Court is 
get aside and that of the first Court is 
restored. The plaintiff will pay all costs in 
all three Courts. 


(10) 32 C. 473. 





(s.c.7 M. L. T. 81.) 

MADRAS HIGH COURT. 
CRIMINAL Revision Case No. 239 op 1909. 
September 24, 1909. 
Present:—-Mr. Justice Miller. 

In re MARI AND OTHEBRS— ACCUSED — 
PRTITIONBES. 

Conviction under two sections—-Appeal—Oonwiction 
under one section quashed—Sentence not reduced~— 


mM enhancement—Reviston—Criminal Procedure 
wo ct V of 1898), ss 435, 439. 


‘ourt of appeal is not bound to reduce a - 


see in a case where the appellant is convicted 
under two sections and the conviction under one 
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section is quashed, when the true inference tobe `. 


drawn from the sentence is thatthe. Magistrate did 
not mean to pass a separate sentence for the offence ` 
of which the petitioner was acquitted and .conse- 
quently thero was no enhancement of sentence. | 


Petition under sections 435 and 439 of the 
Criminal Procedure ‘Code, praying the High 


“Court to revise the judgment of the Sessions- 


Court of Tanjore, in Criminal Appeals Nos. 19 
to 26 of 1909, presented against the judgment 


- of the Conrt of first class Sub-Divisional 


Magistrate of Mayavaram, in C. O. No. 16 of - 
1909. 
Mr. ï. 
1ioners. 
The Public Prosecutor and Mr. 
chandra Iyer, for the Complainant.. 
Order.—in this case a ground is taken 
that the sentence ought to have been reduced. 
No doubt that must be done when a sentence 
has been passed for an offence of which the 


Muthia Mudaliar, for the Peti- 
K. Rama- i 


' accused is afterwards found to be not guilty. 


The effect of not doing so is, as has been 


‘held,'to enhance the sentence E | for an=’ 


other offence. But here the true inference 
to be drawn from the sentences is that the 
Magistrate did not mean to pass any sentence 
for the offence of hurt and that being so there 
was nothing to reduce. I dismiss this peti- ” 
tions 5 


r 


- Petition dismissed. 





ot 


(aa TM. L. T. 8L) 
-MADRAS HIGH COURT. 
Cry Civit Court Appaan No. 2 or 1907. 
; September 2, 1909. 
Present:— Sir Ralph Benson, Offg. Chief 
Justice and Mr. Justice Sankaran Nair. 
GANAPATHY MUDALY AND orners—' 
DEFENDANT3—-APPELLANTS 


| versus f 
O. MUNISAWMY MUDALY—Ptamtirr— 


RESPONDENT. ; 

Dênta Act (IX of 1872}, s. 25 cl. (8)—Con- 
sideration—Barred debt- No recital. 

A -pro-note executed in renewalofa barred debt 
but without mentioning the same as consideration is 
enforcible at Iaw. Recitals are not in themselves 
conclusive and do not preclude the Courta from 
ascertaining and giving effect to the intention of tho 
parties, 

Consideration may be proved when not recited in 
the document or a different consideration | may be 
proved from that recited therein. 

Vasudeva v. Narauwmma, 6° M. 6 Kumara vy. 
Srinswasa, 11 M. 213, at page 215, followed. 


1 7 


Vou y] 


. Appa Rao v. Suryaprakasa Rao, 28 M. 94, doubted. 

Appeal against the decree of-the City 
Civil Court at Madras, in Original Suit No. 69 
of 1909, 

Mr. G. Krishnaswami Iyer and. Mr. 5. Venu- 
gopal Chetti, for the Appellants: , 

Mr. E. V. BR. Sarma, for the IER S 

Judgment.—The suit is brought to 
recover the amount dne, Re. 58210-0 on two 
„promisgory-notes executed by the defendant's . 
father and in default of payment for the sale 
of certain properties, the title-deeds whereof 
were deposited with the plaintiffs as security 
by way of equitable mortgage. The execution 


. of the promissory-notes is not denied and: 


the fluding of the City Civil Judge that the 
discharge alleged has not been proved, is not’ 
disputed before us. We agree with the City 
Civil Jadge that the title-deeds were s deposited 
‘with the plaintiff as security." They are pro- 
‘duced by the plaintiff. .The defendant’s ex- 
planation that he got them by fraud and in 
eollusion with Varadaraja Mudaliar is not 
supported by reliable evidence. No weight. 
can be attached tothe statement of Varadaraja 
Mudaliar that D. 1 and D. 2 were never given 
to him. It was then argued before’ us that 
as Exhibit A, dated the 1st December 1904, 
is admitted.to bea renwal of a prior pro- 
missory~ -note, dated the lst January 1889, it 
is not entorėible as the debt had become 
barred before it was renewed and thete is no 


reference in Exhibit A toa barred debt or , 


no promise to pay the debt to bring it within- 
the terms of clause (3), section 25 of the 
Contract Act. 

Exhibit A rons thus:— On ‘demand 1 pro- 
_mise to pay to O. Munisamy Mudaliar or 
order the sum of rupees (325) three hund- 
red and twenty-five only with interest at 12 
‘per cent: per annam in cash.” 

The City Civil Judge held that the, debt 
was not barred as the whole interest due under 
the earlier promiasory-note and a portion of 
the principal has been discharged at the time 
_of Exhibit. A. But there is-ho evidence that 
any -amount at-any time before the expiry of 
the period of limitation was paid for interest 

as ‘such. Nor does the part-payment of the 
TI appear in the hand-writing of, the 
debtor as ‘required by section 20 of the 
Limitation Act. We must; therefore, hold 
that the debt under the promirsory-note 
of 1899 was barred in 1904 at the time of 
Wxhibit A, 
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there is no consideration. 
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It is then argued as there is no referenc® 
in Exhibit -A, to that debt there is no pro” 
mise to pay a barred ‘debt’ under clause (3) 
section 25 of the Contract Act and, therefore. 
There is clearly n 
reference'to a debt contracted by receipt of 
cash, though it is not stated’ when it was re- 
cavet It is, no doubt, true that in Appa 
Rao v. Bira prabane. Rao (1), the learned 
- Judges, while deciding that it is unnecessary 
that, a document should refer to the fact 
that the debt is no longer recoverable owing 
to the law of limitation, say that the debt 
itself which is in fact barred must be referred 
to therein. But these observations were un- 
necessary for the decision. 

- It has been decided ‘by the Madras High 


“Court and” also by- the other High Courts 


that a party to a contract may prove that the 
actual consideration was something different to 
that recited in the document itself, and effect 
must be given to the real consideration. 
Vasudeva Bhallu v..Nurasamma (2) and 
Kumara vy. Srintvasa (3). 


These decisions proceed on the view that 


“the recitals are not in themselves conclusive 


and do not, therefore, precludethe Courts from 
ascertaining and giving effect to the intention 
of the parties. Section 25 of the Contract 
Act provides that an agreement made without 
consideration is void unless it is a promise to 
psy a debt of which .the creditor might 
have enforced payment but for the law of 
limitation. 


‘The section indicates what must bs deemed 
to take the place of “consideration” in -an 
ordinary contract. Fall effect is given to the 
words of the section by taking it to mean that 
when a man promises to -pay what in fact is 


` proved -to be a debt which is barred, that 


agreement will be enforced. This is con- 
sistent with the decisions that hold that con- 
sideration may be proved when not recited in 
the document or a different consideration 
may be proved from that recited therein. 
To hold otherwise. would be to confine the 
parties to the recitals in the instrament in ` 
cases that are governed by section 25. We 


“gee no warrant in that section for doing 
_so. We hold accordingly that the agree- 


meat is a contract under section 25, clausa 


1) 23 M. 94. 
2) 5 M. Gat p. 8. 
(3) 11 M. 218 at p. 215. 
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(3) and dismiss the appeal with costs. The 
plaintiff's Wakil’s fee not included in the 
decree of the lower Court, viz., Re. 29-1-6 
will be inserted in the decree, The memo. of 
objection is allowed without costs. 

Appeal dismissed. 





(8. 06. 7 M. L. T. 84.) 
: MADRAS HIGH COURT. 
Civie Revision Petrrion No. 453 or 1908. 
October 29, 1909. 
Present: —Mr. Justice Sankaran Nair. 
WMUTHIA NADAR-— -PLAINTIPF— PRINTIONER 
- UCTSUS 
DAVID NADAR AND otHers—DEFENDANTS 


-— RESPONDENTS. 

Stamp Act (IT of 1899), Sch 7, cl. (1)—Acknow- 
ledyment of debt— Mere signature. 

The fact that a person signs in the account-books 
kept by another does not necessarily show that he 
thereby acknowledges that a debt is due, The 
entry must show that there was such an acknowledg- 
ment. The mere signature would amount to an 
acknowledgment of the correctness of the figures 
entered therein. 


` Petition under section 25 of Act IX of 

1887, praying the High Court to revise the 
judgment and decree of the Subordinate 
Judges Court of Tuticorin, dated the 5th 
day of March 1908, in Small Canse No. 
2044 of 1907. 

Mr. A. 8S. Balasuln ak Jyer, for the 
Petitioner. 

Mr. Joseph Satya Nadar, ‘for the Re- 
spondents. 

Judgment.—tThe fact that the de- 
fendant signed the account kept by the ‘plain- 
tiff does not necessarily show that he thereby 
acknowledged there was a debt due. The 
entry must show that the defendant by his 
signature acknowledged that a debt was due 
by him, otherwise it would only be an acknow- 
ledgment of the correctness of the figures 
entered therein. The account-book is not in 
this Court. I, therefore, set aside the decree, 
direct the Subordinate Judge to restore the 
guit to his file and dispose of it according to 
law. The costs will abide the result, 

Decree set aside. 
Oase remanded. 
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DASARI ONELLAMMA t, CHELLAYA. 
(s.o 7M. L T. 84.) 
MADRAS HIGH COURT. 
Sroonp Crvin APPRAL No. 174 or 1907. 
November 1, 1909. : 
Present: —BSir Ralph Benson, Offg. Chief 


Justico, and Mr. Justice Krishnaswami Aiyar. 


DASARI CHELLAMMA—PLAINTIFF— 
APPRLLAKT 
VETES 


` M. CHELLAYA—DEFENDANT—RBSPONDENT, 


Civil Procedure Oode (Act XIV of 1882), s. 18— 
Prior suit dismissed under 3, 48—Subsequent suit on 
the same cause of action between the same parties— 
Object-matter same— Res judicata. 


A pror suit between the same parties on the same 
cause of action was dismissed though erroneously 
under section 48 of the Oivil Procedure Code. A 
subsequent suit was brought against the defendant 
on the same cause of action: 


Held, that the claim was res judicata, the object- 
matter being the same. 


Second appeal against the decree of the 
District Court of Ganjam, in Appeal Suit Na 
182 of 1906, presented against the decree 
of the Court of the District Munaif of Chica- 
cole, in Original Suit No. 27 of 1905. 


Mr. F. Ramesam, for the Appellant. 
Mr. V. Venkatacharia, for the Respondent. 


Judgment.—wWe think the 


re~ 


spondent’s plea of resa judicata must be up- 


held. 


The former suit O. 8. No. 198 of 1903 
brought for.the same relief on the same cause 
of action sgainst the defendant was dismissed, 
it may be erroneously under section 43 of tha 
Civil Procedure Code (Act XIV of 1882). The 
plaintiff cannot sue the defendant again on 
the same cause of action. The object-matter 
being the same, the claim is res judicata. The 
second ‘appeal is dismissed with costs. 


pan dismissed. 


Vol. V] : 


‘ SEBHA IYER U. MANGAL DOSS. 


(8. 0. 7 M, L, T. 85;20 M. L. J. 144) 
MADRAS HIGH COURT. 
Sseconp Civin Aprea No. 1011 or 1906. 
= 3 October 29, 1909. 
Present:—Mr. Justice Munro and Mr. Justice 
a. Abdur Rahim. 
V. SESHA IYER—Dazrenpant—AppELLANT 


VETSUS 
BAVAJI MANGAL DOSS JEE VARU, 
_Discipte oy Monuxt BAGHAWAN Doss VARU 
Harar Ramses Morr—Dsrenpant— | 
RESPONDENT. ; 

Contract Act (IX of 1872), s. 2(d)— Consideration — 
Promtssory-note—Negotiable Instruments Att (XXVI of 
1881), 43,8, 48 and, 78—Plea of ewecution as “nane 
lender —L0an not giren at the request of the deyendant. 

In & suit on a promisgory-note the maker admit- 
ted execation but pleaded want of consideration 
alleging that the plaintiff and one N.,a Police Inspector, 
had money dealings, that they were unwilling that 
any written document should pass between them and 
that at the request of both of themthe defendant 
exccuted the pro-note as a‘name-lender’, The Sub- 
ordinate Judge held that the plea was no defence to 
the suit: j 
® Held, on appeal, that the plea amounted toa denial 
-of consideration and that if the defendant proved that 
the Joan was not given at hisrequest there was no 
consideration for the promissory-note executed by 
him. i ‘ 

Per Abdur Rahim, J.—BSection 43 of the Negotiable 
Instruments Act permits the defendant to raise a 
plea of no consideration where the rights of bona fide 
transferees are not involved. 

Obiter dictum.—It may be open to the defendant to 
show that he signed the ‘promissory-note asa mere 
‘name lender’ which would mean that there was an 
agreement that the defendant was not to be sued on 
the note. 

Subba Narayana Vathiyar v. Ramasami Iyer, 80 M. 
88; 1 M. L. T.377; 16 M. L. J.%508 (F. B.),- distin- 
guished. 

Second appeal- against the decree of the 
Subordinate Judge's Court of North Arcot; in 
Appeal Suit No 222 of 1903, presented against 
the decree of the Court of the District Mun- 
aif of Tirupathi, in O. S. No. 1005 of 1901.. 

Mr. I. A. Govindaraghara Iyer, for the 
Appellant. 

Mr. S. Gopalasami Iyengar, forthe Respond- 
ent. l 

Judgment. 

Munro; J.— The suit was on a promissory- 
note, execution of which was admitted by the 
appellant who, however, contended that he 
received no consideration forit. The Subordi- 
nate Judge on appeal held that on the appel- 
lant’s own admission the plaintiff was entitled 
toa decree. Now whatthe appellant admit- 
ted is contained in paragraph 3 of his written 
statement. He there says that the plaintiff 


Po 
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and one Narayana Iyer a Police’ Inspector 
had money dealings, that they were unwilling 
that any: written documents should pass 
between them becanse of the official position 
of Narayana Iyer, and that at the request of 
both of them he executed the suit note as a 
mere name-lender. The Subordinate Judge 


.on this observed that the first defendant was 
. liable because, although the consideration did 


not pass to him, it did pass to his friend. 
Now the definition of consideration is to be 
found in section 2 (d) of the Indian Contract 
Act and that definition shows that considera- 
tion means an act, abstinence or promise 
made by the promisee or some other 
person at the desire of the promisor. The 
appellant does not admit that the promisese 
did anything at his request and on his mere 
admission it cannot be held that so far as 
he is concerned, there was consideration for 
the note. I would, therefore, reverse the 
decree of the Subordinate Judge and remand 
the appeal for disposal on the merits. Costs 
will abide the result. 

Abdur Rahim, J.—To a suit on a promissory- 
note the defendant-appellant’s answer was 
that he executed the note as a mere name- 
lender’ for a friend of his to whom the plain- 
tiff, the payee mentioned in the note, advanc- 
ed a certain sum of money and that the de- 
fendant so executed the promissory-note at 
the request made to him by his friend and 
the plaintiff. The Subordinate Judge held 
that this was no defence at all and the learn- 
ei pleader for the respondent has cited Subba 
Narayana Vathiyar v. Ramasami Iyer (1), in 
support of the judgment of the lower ap- 
pellate Court. In that case, however, the 
only point decided was that in a suit instituted 
on a negotiable instrument by a payee named 
therein or the indorsee, itis rot open to the 
defendant to plead that such a payee or in- 
dorsee was mere benamidar and the learned 
Judges based their ruling on sections 8 and 78 
of the Negotiable Instruments Act which in 
their opinion merely embody the law-mer- 
chant governing ‘Negotiable Instruments as 
enunciated in certain English decisions. 
But sections 8 and 78 haveno application to 
the present question nor have we been 
referred toany English authority in sup- 
port of -the respondent's contention. On 
the other hand section 43 of the Act in so 


. many words permits the defendant to resist 


(1) 80 M. 88; 1 M. L. T. 877; 16 M. L. J. 608 (F. B.) 


t 
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the suit on the ground that the note was made 
without consideration. lt is true that the 
sum mentioned in thè note was paid by the 
plaintif? to a friend of the defendant but as 
pointed out by the learned Vakil for the de- 
fendant who is the appellant before us, there 
is no admission in the written statement, 
that the money was advanced at the’ request 
of the defendant. That being: so, it could 


not be said that: there was consideration for 


the promissory-note so far as the defendant 


is concerned and that is made clear by the 
definition of consideration as given in section - 


2 of the Indian Contract ‘Act. Justice obvious- 
ly requires that a plea like this if made out 
should prevail and no rights of any trans- 
feree for consideration being involved, it 
does not seem .to me that any principle of 
law-merchant relating to Negotiable Instrn- 
ments requires that such a.plea should be 
barred. It also appears to me that it is 
‘open to the defendant to show that he signed 
the promissory-note asa ‘mere name-lender’ 
which, I take it, means that it was agreed 
that he was not to be sued upon it. But 
this point has not been raised before us by 
the learned Vakil for the appellant and it ia, 
therefore, not necessary to express a decided 
opinion upon it. 

I agree in the order proposed by my learn: 
ed brother. 


Decree reversed. 
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(s. c. 7 M. L. T. 86.) 
MADRAS HIGH COURT. 
O1vin MISCELLANEOUS Seconp APPEAL No, 65 
or 1907. 
‘September 15, 1909. 
_ Present: :—Mr. Justice Minis and Mr. Justice 
Abdur Rahim. 
SAMBASIVA MUDALI—COUNTER-PETI- 
TIONER—APPELLANT 
- rersus 
KRISHNAN AND ANOTHER— PETITIONER AND 
Ist CoUNTER-PETITIONER— RESPONDENT. 


Ewecution of deer ee—Applicalion for receiver after 
sale—btep-wm-aid of execution, 


_ The lands of a mortgagor were gold but pending 
confirmatiqn of sale, the decree-holders, fearing 


tho loss of property owing to failure to pay - 


Government revenue and the possibility of attach- - 

ment and sale, applied for the appointment of a 

receiver to harvest the crop and pay-the revenue: 
Held, that such an application was a step-in-aid of 


execution. A receiver can be appointed after. sale, 
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KUNCHUNKI NAIR v. SUBRAMANIA PATTAR. 
but before confirmation, for the preservation of the 
property. 

Civil Miscellaneous Second Appeal against 
the order of the District Court of Tanjore, 
dated 27th March 1907,in Appeal Suit No. 4 
of 1907. presented against tae ‘order _of the 
Court'of the Subordinate Judge of Kumba- 
conam, in Execution Petition No. 7 and 
Execution Petition No. 85 of 1906, in Origi- 
nal Suit No. 17 of 1899. 

Messrs K. - Srinivasa Iyenger 
Rajrgopalachariar, for the Appellant. | 

Messrs G, Kriskhaswamt Tyer and 3. 
Muthiah Mudaliar, for“ the Respondents. 


and N. 


= 


Judg ment.—wWe agree with the Dist- - 


rict Judge that the application of the 10th, 
January: 1902, was a step-in-aid of execution. 
It is contended that after the sale no receiver. 
‘could-be appointed. It is not disputed that 
after decree a receiver might have been 
appointed for the preservation of the property. 
We see no reason why after saleand while 
that sale 
‘receiver should not be appointed for the same 
purpose. A long time might elapse between 
the sale ‘and its ultimate confirmation and 
the appointment of a receiver might be 
absolutely necessary: in the’ interval for the 


preservation of the property. The object of, l 


applying for the appointment of A receiver 
was that the execution proceedings might 
not be infructuous, and we are clearly of. 
opinion that such an pppoatm 18 & pan 
aid of execution. 
The‘appeal is dismissed with costs. 


Appeal dismissed. 


at 





(8. c. 7 M. L. T. 87.) 
MADRAS HIGH COURT. 
First Orvin Arrear No. 211 or 1905. 
September 1, 1909. 
Present: :—Mr. Justice Wallis and Mr. J ustice 
Miller. 
MAYIL KOTTA VATAKKA VEETTIL 
KUNCHUNNI NAIR AND otukrs— 
~ PLAINTIFF3-—— APPELLANTS 
VETSUS 
KUNDUR KUTTALA MADATHIL 
PITCHU PATTER’S son SUBRAMANIA 
PATTAR- AND OTHERS—DEFENDANTS— ` 


RESPONDENTS. 
Civil Procodäre Code (Act XIV of 1882), as. 13 and . 


¢ 
was pending confirmation, & 


£ 
` 


“48— First suit for revocation of agency—Second sutt for . 


"a 


ae 
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dismissal for ‘misconduct—No bar—Meaning oj 
‘Irrevocable Agensy’—Abatement—Master and servant. 

The plaintiff brought a suit to revoke the anthority 
given to the firat defendant as agant for a time of 13 
years under a Power-of-Attorney, which was dis- 
missed on tha ground that the agency was irrevo- 
cable. The present suit was instituted by the plan- 
tif forthe dismissal of .the firat defendant on tho. 
ground of misconduct. The defendant ‘pleaded that 
the suit was barred by res judicata: 


Held, that it was not barred. The dismissal’ of 
first’ anib to revoke the authority of an agent is 
no bar to a second suit for dismissal of the agent on 
the ground of misconduct and for payment of mouy 
found due on taking account, 


. in every contract- of seryice there is an implied. ' 
condition that if the service be not faithfully rendered - 


the employer is entitled to put an end to the contract. 

Boston Fishing Qo., Ld. v. Ansell, 89 Oh. D. 339; 
59 L.T. 393; Gensral Bill Posting Oo. ’ v Atkinson, (1908) 
1 Ch. 587 ; 77 L. J. Oh. 411; 93 L. T. 432, 24 T. L.R. 
235; 25 T. L. B: 178, referred to. 

Whore the relationship isone of a servant or an 
agent or one holding a fidaciary position resembling 
a trastee, the right to retain the position depends 
upon fhe discharge of daties attached to it. 

In a suit for dismissal of the defendant from 
service, the defendant’s death daring tho pendency 
of the appeal doas not cause the snit to abate. 


Appeal against the decrae of the Subor- 
dinate Judge’s Court of South Malabar at 
Palghat, in Original Suit No. 31 of 1904, 
dated the 15th day of August 1905. 


Mr. K. P. Govinda Menon, for the Appel- 
lants, 


Mr. 0. V.. Anantakrishni Iyer, for the 2nd ` 


Respondent. 
J udgment. The Sabordinate ties 


has dismissed the sait owing, it: ‘would seem, 
to a misapprehension of the tras import of 
_the expression “irrevocable”. In the former 
~ guib the plaintiffs claimed the right to revoke 
the authority given to the first defendant, 
and based their suit. altogether upon this 
right. This Court held they “had no such 
right and dismissed the plaintiff’s appeal 
_ expressly upon that ground. In the ptesent 
proceedings the claim is not based solely 
upona right to revoke the authority: the 
plaintiffs ask the Court to dismiss the first 
defendant for misconduct and to take an 
account of what is due from the defendants 
and decreas payment thereof together with 
the damages for loss occasioned by the first 
defendant’s misfeasance. The first defendant 
has died since the suit was dismissed and we 
have only to decide whether the plaintiffs 
had, when the suit was instituted, a good 


cause of action and what is the effect, if any, 
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‘end to the contract [eide 


~ 


of the first doteadvay 3 d3ath paading tha 
appaal. - 

The plaintiff's vizii to dismia3’ the first 
defendantor to ask ths Cours to d) sə for 
them depand3 on the existenca of a right 
to putan end to the contrach and in con- 
sidering the question we must as3um3 that 


: the allegations of misconduct set out in the 


plaint ara tras, If they are tras ib cannot ba 
disputed that’ the firat.defendant nas been 
unfaithful and dishonest in the execution of 
the duty which he undertook. Now in every 
contract of service there 13 an implied cən- 
dition that if the services bs not faithfully 
rendered, the employer is entitled to put an 
observations of 
Bowen, L. J.,in Boston Fishing Co. v. Ansell 
(1), quoted with approval by Cozens Hardy 
M.-R., in General Bill Posting Oo. v. Atkinson 
(2)]. The firat defendant was not, no doubt, 
an ordinary servant bound to obey the orders 


‘and instructions of the firat plaintiff in all 


that he did; he was employed as managing 
agent with wide powers of action on his.own 
initiative bat he was bound to act in all 
matters. left to his discretion in good faith 


“and to the bast of his judgment solely for the 
_ benefits of his principal - 


(ride Bowstead on 
Agency, 4th Edition, p. 117). His right to 
retain his position under the contract was 
dependent on his performing faithfzlly- the 
duties which. he undertook. It would be 
manifestly unjust torequira the plaintiffs as 


‘the Subordinate Jadge’s decision would 


require them: to continues for 18 years to 
employ an agent to rob them with no remedy 
except fromtime to time to claim damages 
for some misconduct and nothing in the law 
of contract nor inthe agreement in this case 
compels us to work this injustice. 

Whether the firat defendant is rightly 
regarded asa, servant or as an agent or as 
holding a fiduciary position resembling in 
respect of his duties the position of a tru3tee 
Of. Burdick v. Garrick (8)]. His right to 
retain his position depends on the faithful 
performance of duties attached to it. 

The” suit, therefore, was good when 
instituted. Mr. Sandara Iyer wants us to 
decide that it has abated with the death of 
the firat defendant but the principle on which 

(1) 39 Ch. D. 389; 59 L. T. 395. 

(2) (1908) 1 Oh. 537; 77 L. J. Ch. 411; 98 L. T. 493; 


24 T. L. R. 285; 25 T. L. R. 178. 
an B..5 Oh, 233; 89 L. J. Oh. 869; 18 W. R. 337. 


760 


t 


NARASIMMA AMMAL t. SRINIVASA BAGAVA IYANGAR. 


he relies isnot applicable to a case like the 
present. 

The decree of the Subordinate Judge must 
be reversed and the suit remanded for dis- 
posal on the other issues. Ifas we have been 
informed a suit by the first defendant’s 
representatives has been instituted claiming 
relief against the plaintiff’ after taking an 
account under the same agreement, the 
Subordinate Judge will have ‘to apply the 
provisions of section. 10 of the Civil Pro- 
cedure Code orif they are not applicable to 
arrange by adjournment or otherwise that it 


“may not be necessary to try both: suits 


separately and concurrently. 
. Costs to abide the event. 
` Decree reversed. 


(sc TAL L. 1! 80.) 
MADRAS HIGH. COURT. 
Seconp OivIL APPBAL No. 500 or 1907. 
July 26, 1909. 
Py ssent: —Mr. Justice Munro and Mr. Justice 
i Abdur Rahim. 


S NARASIMMA: AMMAL—DEFENDANT— 


= 


_ APPELLANT 
TOTEUS 
SRINIVASA RAGAVA IYAN GAR AND 
OTHERS—-PLAINTIFES AND DgrgnDANtTs— 


RESPONDENTS, 

` Oiol Procedure Code (Act XIV of 1882), s. 18—Res 
judicata between co-defendants—Hindu Law— Widow 
sn possession of property—Burden, of poof of owner- 
ship. ' 
Where in a suit there is_a conflict of interests 
amongst co-defendants and an’adjnudication of such 
comflict is necessary to give sppropriate relief to 
tho plaintiff in the case, the decision in the case will 
be res judicata between the defendants. 

Ramachandra Narayan v. Narayan Mahadeo, 11 B. 
216, Ahamad Ali v. Najabat Khan, 18 A. 165, 
relied upon. 

A person, who olaims property from a dios ag 
that ofher husband, must prove that it belongs to 
tho husband. 


- 


wr 
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amongst the defendants. 
clared to be the correct rule in Ahamad Ali v.. ` 
- Najabat Khan(2), and there is nothing in the 


[1910 


Diwan Ram Bijai Bahadur Singh v. Inderpal Singh, 
26 1. A. 226; 26 0. 871, applied. 


- Second appeal against the decree of the 
District Court of Tanjore, in Appeal Suit No. 
345 of 1906, presented against ths decree ‘of 
the Court of the District Munsif of Kumba- 
konam, in Original Suit No. 25 of 1905. 


The Hon'ble The Advocate: General, for the 


Appellant. 


Mr. BR. Rangaswanms Iyengar, ‘for the Re- 
spondent (Plaintiff). 


Judgment.—The rule as to res judi- 
cata between co-defendants is laid. down tbus 
a nee Narayan v. Narayan Mahadev 

1 

Where an adjudication between the defen- 
dants is necessary to give the appropriate 
relief to the plaintiff, there must be such an 
adjudication, Bottingham v. Earl of Shrews- 
bury and in such a case the adjudi- 
cation will be ves judicata’ between 
the defendants as well as between *the 
plaintiff and defendants. . But, for this 
effect to arise, there must be a conflict 
of interest amongst the defendants and a 
judgment defining the real rights and obli- 
gations of the defendants inter se. Without 
necessity, the judgment will not be res judicata 
This rule was de- ` 


Madras cases cited, Venkayya v. Narasumma(3), 


“Muhamad Kanni Rowthen v. Viswanatha Iyer 


(4), Somasundra Mudali v. Kolandarvelu Pillat 
(5), Kandiyil Cheriya Ohandu v, The Zamorin 
of Gali baki (6), Yusuf Sahib v. Durgi (7), 
which conflicts with this rule. The ngosasity 
for an active controversy between the co- 
defendants is uniformly recognised. In-the 
present case this rule is not satisfied. In the 
former suit Original Suit No. 504 of 1898 the 
present plaintiff, who was joined as 2nd de- 
fendant because he had a prior mortgage, is 
not shown to have done more than to put in 
@ written statement to the effect that he had 
such prior mortgage and that a certain 
amount was due to him. No question as to 


D 11 B. 216 at p. 220. 
2) 18 A. 165. 

a 11 M. 204, 

(4) 26 M 397. 

(6) 28 M. 457 F. B.). 

(6) 20 AM. 515. | 


d 
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the validity of the mortgage was eee or de- 
cided, nor was it necessary to decide any 
sich question. “We, therefore, hold that. the, 
first issue Famed i in the suit is not res judicata. 
We, therefore, reverse the decree of the Dis- 
trict Judge and remand the appeal for dis- 
posal according to law. Costs wali abide the 
result. | ; 
We may observe that the District Judge 
was in error in placing the burden of proof 
upon the plaintiff. Their Lordships of the 
Privy Council observe, in Dewan Ram Bias 
` Bahadur Singh v. Inderpal Singh (8): “They 
alleged that when a widow is found in posses- 
sion of property of the acquisition of - which 
no account 18 given and it is shown that her 


5 


husband died, possessed of considerable pro- | 


perty, then there isa presumption of law that 
the property found in the widow’s possession 
was originally that of her husband: No 
; authority was cited at the bar which sup- 


ports this proposition and their Lordships ` 


ara not prepared to adopt it or to ley down 
anything inconsistent with the general rule 
that he who claims property’ through some 
other person must show the property to have 
been vested in that person.” 

Case remanded. 
1 (8) 26 I. A. 226 at p. 228; 26 C. 871. i 


Tet 





(20.7 E L. T. 90.) 
MADRAS HIGH COURT. 
ORIMINAL Reviskon Oass No. 154 or 1909. 
- Case REFRRRED No. 36 or 1909. 
October 17, 1909. 
Present:—Mr. J netice Miller. 
In re MUTHU THÈVAN—AcouseD.. 
.Oriminal Procedure Code (Act. V of 1898), Cha pier 


Vitl—Security bond—Breach and forfeture—Fresh 
bond and fresh sureties. 


A man cannot be required, withont fresh proceed- 
ings taken against him, to find sureties and execute 
a fresh bond a second time, when in co uence of 
a breach, the original aecurity is forfeited There is 
no provision in the Code for the bare renewal of the 
bond. =. < 

Case T for the orders of the High 
Court under section 438 of the Criminal. Pro- 
cedure Code,‘by the Sessions Judge, Coimba- 
tore, in his letter dated 8th March 1909 
No. 1558. 

The Public Prosecutor in ‘support of the 
Reference. _ 
Order.—I am unable to find any 

; authority to support the Magistrates’s view 
3 : 


~ 
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> 


f 
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that a man may. be required without fresh 
proceedings taken against him to find sure- 
ties a second time when in consequence of a 
breach, his original security is forfeited. The 
forfeiture of the security is prescribed as 
penalty for breach of the conditions of the 
bond and the Code does not provide for a 
renewal of the bond without fresh proceedings. 
The order is, therefore, set aside and the bail 
may be discharged. 

Order set aside. 





(s.c. 7 M. L. T. 90.) 
MADRAS HIGH COURT. 
Civit Surr No. 55 or 1908. 
October 19, 1909. 
Present:--Mr. Justice Bakewell. 


C. SESHACHALLAM CHET lY— 
PLAINTIFF 
VET8Uus 
©. B. SWAMI CHETTY AND OTHERS — 
DEFENDANTS. 


Religious and charitable endowments —-aA Administrator 
of a trustee—Letters of Adminstration—Sureties. 

Where Letters of Administration were granted ond 
the bond recited that it was the duty of the Adminis- 
trator to transfer and deliver over the trust securitiés 
to a'properly constituted trustee and the Adminis- 
trator sold the securities and applied the proceeds to 
his own use:—Held, that the sureties of the Adininis- 
trator were liable to make good the amount in an 
action brought against them by the regularly consti- 
tated trustees. 


Mr. 0. P. Ramasamy Iyer, for the Plaintiff. 
Mr. K. Srintvasaiyangar, for the 2nd Defen- 


_ dant. À 
Mr. V. Raghunatha Sastry, for the 3rd 
Defendant. 


Judgment.—By a decree dated the 
lith March 1889, made in. Civil Suit No. 256 
of 1889, it was directed that a certain fund 
should be invested by the Secretary and 
Treasurer of the Bank of Madras with the 
privity of the Accountant General of this 
Court in Government Securities and from tho 
income. arising therefrom certain religious 


. ceremonies or charities should be performed 


by the defendant in that snit one of whom 
was T. Narayana Chetty. 

It does not appear how the trast fund came 
to be invested in the names of these deten- 
dants, in contravention of the terms -of this 
decree, but it is clear that this T. Narayana 
Chetty at his death in 1901, held Government 
Securities of the nominal value of Rs. 6,000 


— 
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as sole surviving trustee for the performance by him as a trustee. As a matter of fact, it 
of these ceremonies. Upon the death of is clear that Sudarsanam Chetty never par- 
Narayana Chetty, it, therefore, became neces- ported to deal with these securities as A 
sary that new trustee should be appointed trustee, since he even now claims that he was 
and the trust property go in; and, since the entitled to deal with them freo from any 
Indian Trusts Act, 1882, does not apply to trust, and I think that the argument‘fails on. 
- religious or charitable endowments- (section this ground. 
1), and advantage could not be taken of its If the trust had been declared by Narayana 
provisions relating to the appointment of new Chetty ard his Administrator had daly ap- 
trustees, I thidk that proceedings should propriated part of the estate to the purposes 
have been taken in this Court for this pur- of the trust, and had subsequently misapplied 
~ pose and for bringing. tue trust fund into the trust fund, itis possible that this argu- 
Court. ‘ment might apply; but in the preseht case 
In 1904, T. Südarsanam Chetty, thesonof the Administrator in taking out the grant 
the deceased Narayana Chetty applied to this entered into an obligation merely to transfer 
Court for a grant of Letters of Administration the trust fund to a properly constituted trus- 
of his father’s esfate, and filed two affidavits tee (see Court Fees Act, 1870, section 19 D), 
of assets Was. D and E in which the value of and by dealing with it in any other manner 
the trust property together with accrued in- whether by purporting to act as trustee 
terest is stated to be Rs. 6,451-11-6. Inthe himself or by appropriiting the fund to his 
affidavit Ex. E, Sudarsanam Chetty set oub own use, I think the condition of the bond i ig 
the nature of the trust and stated that, as broken. e 
legal representative of the last surviving The firat and second defendants cannot be 
trustee, he had appointed a new trustee to made liable for more than the penalty of the 
whow he proposed to transfer the trust.secu- bond: and I, therefore, direct that the first 
rities. Upon these representations and upon defendant personally and second defendant ~ 
the execution of an administration bond in outof the -assets of O. Krishnaswamiah do 
-the sum of Rs. 6,661-11-6, Ex. J, by Sudar- bring the sum of Rs. 6,661-11-6 into Court 
sanam Chetty and by the first defendantand with interest at 6 per cent. per annum until 
one C. Krishnaswamiah, now deceased, as his payinent. Liberty to plaintiff and8rd defen- 
sureties, Lettdis of Administration were grant- dant to apply for investment upon payment 
ed to the - former, as the administrator of the being made. The decree of 16th August 1907, 
estate, and abcording to the express terms. directs that the moneys belonging to the | 
of this bond, it was the daty of Sudarasanam trnstshall vest in them, but if does not | 
Chetty to transfer and deliver over the trust appear that the direction contained in the 
securities to a properly constituted -trustee decree of 1888 to which I have referred, was 
but instead of so doing he has sold the securi- intended to be superseded. The first and 
ties and applied the proceeds to his own use. second defendants must pay the plaintiff’s 
By a decree dated the 16th August 1907, costsof this: suit. 





made in Civil Suit No. 101 of 1906, the plaintiff . Surt decreed. 
and third defendant were appointed trustees i 

to carry oub the provisions: of the decree (s. c. 7 M. L. T. 92.) 

of llth March 1859 and they have obtained MADRAS HIGH COURT. 

an assignment of the administration bond . Frest Cryin Appgar No. J95 or 1904. : 
Hix. J. which the plaintiff now seeks to en- - November 5, 1909. 

force against the first defendant as surety,  Pyesent:—Mr. Justice Wallis and Mr. Justice 
_and the second as represertatiye of the de- Sankaran Nair. 

ceased surety, S. SUNDARAM “ALYAR, THE PRESENT | 

It has been argued by the learned Vakil REOEIVEB OF THR TANJORE PALAOB ESTATE 

for the second defendant, that the condition IN THA PLAGE OF THH FORMER HEGEIVER— 

of the bond has been fulfilled, because Sudar- ; PLAINTIFF-—A PPELLANT 

sanem Chetty, after the administration of the eres 

estate of his father, held the trust securities RAMASAWMI IYER AND OTHERS— 

as trustee and not as administrator and that Derenpants——-RESPONDENTS. 


the sureties are not lable for anything done ` Hindu Law—Joimt family—Lease by one member 
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—Security bond executed by him and his father for 
himself and as guardian of his minor sons—Lease for 
ihe benefit of the families—Surety, liability of —Lessee 
holding after first defuult in payment, ` 

Where a lease was executed by one member of 
a joint Hindu family, and a security bond was 


given by himself and his father for himself and as. 


guardian of two other minor song 
. Held, that the lease shonld be understood to have 
been taken for the benefit. of the family. 


Radha Pershad Singh v. Musammat Talook Raj- - 


Koer, 20 W. R. 38, distinguished. 

Wher it is open to the lossor to Mina the lease 
on the first default but the lease is not so determined, 
.the lessee continues to hold as before and if a default 
in payment is subsequently made, the sureties of the 
lessee under the.original security bond contirue liable. | 


Appeal against the decree of the* Subordi-` 


nate Judge’s Court of -Tanjore, in Original | 
Sait No: 31 of 1903, dated 10th September 
1904. 


Mr. L, A. ei Bana Nn Aigar, for the åp- 


pellant. 

Mr. T. R. Ramachandra diyar, for the 3rd 
Respondent. 

Mr. T. y. Gopalsami Mudaliar, “for the 6th ` 
and 7th’ ‘Respondents. 

“Mr. G. S. Ramachandra Atyar, for the 2nd 
3rd and 4th Respondents. 

Judg ment.—We have no donbt ibat 
the lease was executed by the first defendant 
on behalf of the family. He admits his grand- , 

-father enjoyed these lands as lessee for 8 . 
years; after him his father held the same 
as lesse for 6 or 7 years. 
granted‘dn the 17th June 1899: and it was 
only registered’ with the security bond execnt- ` 
ed by him and his father for himself and as 
guardian for his two other minor sons.” Ib is 
unlikely the security bond would have been 


executed if the lease was not taken on be-' 


half ofthe family. We, therefore, accept 
the evidence of the plaintiff’s .2nd wit- 


ness who says that the land was‘ taken for 


“the benefit of the family. 


It is giso contended that there was no. 


issue ‘on this question. Though there is no 
specific issue, the 6th issue raises the- 
"question. No objection was taken to ‘the 
reception of the plaintiff's evidence on 
this point and evidence was adduced in reply. 
As the lease was taken’ for the benefit of 


the family, the father, for himself and the’ 


minor sons, and the 2nd defendant were com- 
petent to execute thesecurity bond to secure the 


lengo of the lands held by the family, for about’ 


1l4years. There is‘no doubtthatifsecurity had 
pot been furnished, the lease would not have 


Na 
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a registered and- the lands would have 


“been lost to the’ family The case of Radha 
Pershad Singh v. Mussammat Talook Raj Koer 
(1), has no application. It wag not the case of 
a joint family carrying on a family business 
when the managing member is entitled to 
pledge the creditof the family or mortgage 
joint family properties to carry on the busi- 
ness. The defendants Nos. 2 to 4 further con- 
` tend that under the security bond,.they have 
bound themselves to pay. the amount due up 
-to the date of the first default in payment of 
| vent, The terms of the bond are not so 
restricted. It is open, no doubt, to the lessor to 
determine tho lease on the first default, but if 
the lease is not so determined, the leases con- 
tinues to hold as before and if a default in 
payment igs. subsequently made the family 
lands continue lable under Exhibit B. We 


' are of opinion that so long as the Ist defendant 


continues to hold as tenant, the Ist to 4th 
defendant’s. liability under Exhibit B for any 
defanlt in payment subsists. 

: Their liability extended up to Rs. 5,300, 
the amount in the security bond. The Subordi- 
nate Judge, has, however, held that the family 
properties are subject to a charge for Rs.3,710 
and odd, the rent remaining due for the 
Fasli 1803 ond 13811.- The tenant was evicted 


ion the 28th February 1903 during the 


currency of the Faslt year 1312. The rent 
for that year was payable in thee instalments 
. of which the Ist instalment of the sum of 


-Rs 1,761 felldue on the 1st Febraary under 


| the express terms of section 41 of Act VIII 
of 1865. The tenancy was only determined on 
eviction on the 28th February. The sum of 
Ra. 1,761 having already fallen due before 
that date, we are of opinion that the proper- 
ties of the defendants Nos.‘1 to 4 are liable to 
discharge that sum also in addition to the sum 
of Rs. 3,700 and odd allowed by the Subordi- 
nate Judge subject to the limitation that the 
total amount-does not exceed the sum of 
Rs. 5.800 mentioned in Exhibit B. We are not 
satisfied that the tenancy was determined 
, before that date. The memo. of objections put 
in by respondents Nos. 2 to 4is dismissed 
with costs, and the appeal is allowed with 
coate, The 6th and 7th defendants are entitled 
‘to get their costs in the suit and in the appeal 
outof the estate or its sale proceeds. The 
decree’ will be modified accordingly. 


Appeal ai 
(1) 20 W. B. 38. 
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(s. c. 7 M. L. T. 93.) 
MADRAS HIGH COURT. 
Seconp Civit Apprat No. 1072 or 1906. 
` November 7, 1909. | « 
Present:—Sir Ralph Benson, Judge, and 
Mr. Justice Abdur Rahim. 
SESHU GURUKKAL AND ANOTHER— 
: DEFENDANTS —APPELLANTS 
Versus 
` SOMASUNDARA MUDALIAR AND 


OTHERS—-PLAINTI¥¥S—— RESPONDENTS. 
Limitation Act (IX of 1908), Sch. Il,art 36— Master 
“and servant—Suit to recover a ticles lost owing to 
servant's, negligence—Limitation-—Civil Procedure (ode 


INDIAN CASES. 


(Act XIV of 1882), ss. 562, 591—Order of remand, not 


appealed agaist. 

Where the relation betweon the plaintiff and the 
defendant is that of master and servant, and certain 
articles are lost by the negligence of defendant, who 
has acknowledged his liability, a suit for the recovery 
of the price of articles lost is not governed by art. 36, 
Sch Ilof the Limitation Act. ` 

Quxre: Whether an order of remand on 8 pre- 
liminary, point not having boen appealed against, can 
be objected to.in second appeal from the final decree 

“of the first appellate Conrt ? 

Subbalakshmamma v. Vencatrayudu, 82 M 318, 
- doubted. b 
Subba Sastri v. Balachandra _ Sastri, 19 M. 421, 
` Savitri v. Ranoji, 14 B. 232, Khorag Prosad Bhagat v. 
Durdham Bas, 14 A 248, Kanto Prasad Hazari v. Jagat 
Chandra Datta, 23 0. 385, referred to. 

Second appeal against the decree of the 
District Court of Tanjore, in A. 5. No. 63 of 
1906, presented against the decree of the Court 
of the District Munsif of Tiruvalar, i in 0. 8. 
No. 312 of 1900. 

Messrs J. L. Rosario and M. ene 
Nair, for the Appellants. ' 

Messrs’ K. Sirintvasa Atyanyar and T. y. 
Gopalasami Mudaliar, for the lst Respondent. 


Judgment, The first point argued by - ` 


the appellants is that the suit is barred by 


article 36 of Schedule 11 of-the Limitation ’ 


Act. 

With regard to this, the defendant’s Vakil 
raises @ preliminary objection that the ques- 
tion of limitation was decided by the District 
Judge when making an order of remand to 
the District Munsif prior to the final hearing 
of the appeal and contends that as the’ ap- 
pellants did not appeal against the order of 
remand, itis not open to them now, with 
reference to section 591 of the Code of Civil 
Procedure (1882), to appeal against the 
decision on the question of limitation. He 
relies on the decision in Subbalakshmamma 
v. Venkatarayude (1). No- authority is 

(1) 82 M. 818 at p. 820, ; 


` 
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quoted in that case and it appears to be in 
conflict with previous decisions of this and 
of other Courts Subba Sastri'v, Balachandra 
Sastri (2), Savitri v. Ranojt (3), Khorag 
Prosad Bhagat v. Durdhari Bat (4), Kanto 
Preshad Hazari v. Jagat Ohandra Datta (5), 
But assuming without deciding that it 18 
open to the appellants to raise the ques- 
tion, we do not think that the suit, id 
barred by article 36, since the *suit is 
biised on the contractual relation of master 
and servant existing between the plaintiffs — 
and the lst and 2nd defendants before Exhibits — 
A and B were executed ; and there ‘was an 


- acknowledgment of liability by the lst and’ 


~ 
14 


2nd defendants in Exhibits Dand D, onthe 
2nd August 1897, 6.0., withing years of the 
filing of the suit. There is a dispute as_ to 
whether Exhibits D and 1), were executed on 
the 2nd July or 2nd August; and the finding 
of the District Judge is not clear, but on the 
evidence we agree with the District Munsif 
that the date of Exhibits D and DI1,*%is the,’ 
2nd August 1897.. 

On the merits thefinding is that the loss of 


the jewels was directly dueto the negligence . 


of the lst and 2nd defendants and on that find- 

ing we think the decreeis right. We do not 

think that the liability of the lst and 2nd de- 

fendants is limited by the sums named in Ex- 
hibits A and B orcan be attenuated or got rid 

of by showing that other persons not:.before 

the Court were also negligent in their duty. 

We dismiss the second appeal with costs. ` 


Appeal dismissed. 
(2) 18 M.-421. (a) 14 B. 282. ` 
(4) 14 A. 348. 


5) 23 C. 835. 





(s. 0. 7 M. L. T. 95.) 
, MADRAS HIGH COURT. 

Sgooxp Ovi APPRAL No. 388 oF 1908. 
December 7; 1909. 
Present:—-Sir Arnold White, Kr., Chief 
Justice and Mr. Justice Krishnaswami Tyer. 
CHIDAMBARAM PILLAI— PLAINTIF — 
APPELLANT 

. versus 
MUTHU PILLAI— DEFENDANT— 


RESPONDENT., 

Hindu Law- Jant family Separation of a few 
members Status of the famely—Suit in ejectment 
—Egclusive possession— Jomt possession — Limitation. 

There is no presumption that when a few co-par. - 
ceners separate from the others, the latter remain - 
united. An agreement among the remaining co-par, 


t 


¢ 


- 
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osners to be united or to re-unite must be proved like 
any other fact. 

. Balabug v. Rukhmabai, 30 C. 725, applied. 

Where the plaintiff sets up the right to evict and sues 
for exclusive possession, he is not entitled to rely upon 
a tenancy-in-common and ask for joint possession, 
where upon his first plea he would be barred by 
limitation. 


Ahmed Walikhan v Shamsh-ul-Jahan Begam, 28 A.’ 


482; 10 0. W. N. 626; 8A. L. J. 860; 3C. L J. 481; 
JIM. L.T. 143: 8 Bom. L. R. 397 ; 16 M. L. J. 266, 
referred to. 
Second appeal GA the decree of the 
District Court of Tanjore, in Appeal Suit No. 
118 of 1907, presented against the decree of 


the Court of the District. Munsif of Valangi- - inconsistent with the decision of the Privy 


man, in 0. S. No. 390 of 1905. 

Messrs S. Venatachariar and N. R. K. Tata- 
chariar, for the Appellant. 

Mr. K. Krishnaswami ‘Aryar, for the Re- 
spondent. 

Judgment. 

White, C. J .—The . point-which arises for 
siderat an in this appeal ir whether there 
is‘a fifding by the lower appellate Court 


which we can accept and act upon with regard 


to the status of the family since the separa- 
tion. The family consisted of a father and 
five sons. In 1873 the father and one son 
separated, from the other sons including 
Manikam and Seenu. Later on there was an- 


other division and another son Venkatachalam - 


separated, And the question which the lower 
appellate Court put to itself is: “ What effect 
had the separation on: the position of Mani- 
kam and Seenu. “ Did they ” as the lower 
Court thinks “ become tenants-in-common 
or did they remain joint or subsequently 
become joint after a temporary separation.” 
The. learned Judge has answered his own 
question. We have to-look to a later portion 
of the judgment, 4.e.,. paragraph 8 for the 
answer. There he says In thése circum- 
stances I dissent from the lower Court's con- 
clusion 1 in favour of division and the tenancy- 
in-common: which is necessary in order’ to 
support it.” That is no doubt by imipha bakin 
a finding that the tenanoy was joint. 

In an earlier portion of that paragraph we 
find the learned Judge referring to the deci- 
sion of the Privy Council which isreported in 
Balabue v. Rukhmabat (1). Bat I am-not 
satisfied that the learned Judge appreciated thé 
effect of that decision. For this is what he says 
at page 23 line 13: “In the present case, if the 


lower Court's pading: is right, those nected 
(4Y 80°C. 725, 
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‘ returned so far:towards joint tenancy that 
` they became tenants-in-common. That rela- 


tion is abnormal as batween persons, who 
have been and are competent again to be co- 
parceners and I think that proof of it would 
be sufficient to raise a presumption that the. 
farther incidents of survivorship, by which 
joint tenancy would be reached, were intended 
until the contrary were proved.” That passage, 
to my mind, rather suggests that the view of 
the learned Judge was that there was at any 
rate, in this case a presumption in favour of 
the joint tenancy and that seems to me to be 


Council to which I have referred. There 
they lay down that there is no presumption 
when one co-parcener separates from the 
others that the latter remain united. * * 
* * And an agreement amongst > the 
remaining co-parceners to remain united or 
to re-unite must be proved like any other 
fact. However, I do not think it necessary to 
proceed with this point further, because it 
seems to me that the defendant is entitled to 
succeed on his plea of limitation. 

The finding of the lower appellate Oourt 
with regard to this question of limitation is: 

. As regards enjoyment, I concur in the lower 
Court's conclusion from the evidence. > And 
the lower Court’s conclusion is: “My finding 
on this issue is that the properties of Mani- 
kam and Seenu were enjoyed only by Mani- 
kam, and defendant after the death ofthe 
former. Seenn Pillaidied 15 years ago for 
plaintiff’s lst witness saya it was three years 
after _Kannammal's’ marriage which was 
eighteen years ago.” It seams to me that, 
accepting that- finding the defendant has 
established his plea of limitation. 


The plaint was originally to eject upon the 
ground that properties were enjoyed separate- 
ly. Nothing can be clearerthat the allegation 
in paragraph 8 of the plainte “ Defendant’s 
father Manikam Pillai, the said Seenu Pillai, 
and J are divided brothers. Hach of us has 
been- separately enjoying ‘his respective 
properties.” The Munsif treated the case on 
the footing that notwithstanding that the 
snit was one in ejecibment, the plaintiff was 
entitled to- be given a decree for partition 
and he gave him a decree for partition. 

He originally set up in the plaint the right 
to evict and I do not think the plaintiff is 
entitled to rely npon tenancy-in-common which 
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he does not allege inthe plaint for the purpose 
of getting rid of the plea of limitation. 

For these reasons and for the reason that 
the-plea of limitation is made ont I would 
affirm the decree of the lower appellate Court 
and dismiss the second appeal with costs. 

Krishnaswami lyer, J.—I agree in the 
decision arrived at by the learned Chief 
Justice. It is argued for the appellant on the 
authority of Ahmed Walikhan v. Shamsh-ul 
-Jahan Begam (2), that the plaint ought to be 
liberally construed and relief should be given 
him on the basis of a tenancy-in-common. I do 
not think we shall be justified in putting 
this liberal construction. For in the circum- 
stances of this case where the plea of limit- 
ation has been raised by the defendant and 
made good by him, on the case setup by the 
plaintiff, the plaintiff's allegation of exclusive 
title to the suit properties is what he shonld 
be confined to. 

In respect of the alternative case which the 
plaintiff wantaus toaccept I am not inclined 
to put the liberal interpretation which the 
plaintiff asks us to give to the plaint. 


Asregards the question which has been - 


argued at considerable length as to the effect 
ofa partition decree which gives the plaintiff 
n share in property for which it is necessary 
to determine the shares of the other members, 
namely, whether these other members are to 
be treated at tenants-in-common subsequent 
to the partition decree oras joint tenants, it 
is unnecessary for us to determine itin this 
case, d 
Appeal dismissed. 

(2) 28 A. 482; 100. W. N, 626,3 A. L. J. 860; 3 

A re ee 1 M.L T. 148; 8 Bom. L. R. 897, 16 M 





(s.c. TA. L. J. 157.) 


ALLAHABAD HIGH COURT. 
First Civ: APPRAL No. 206 or 1908. 
December 17, 1909. - 
Present:——Sir John Stanley, Kr., 

Chief Justice, and Mr. Justice Banerji. 
CHHUTTAN LAL—-DEFENDANT-—APPRLLANT 
torsus 
SHIAM PARSHAD anp OTHERS — PLAINTIFFS 


— RESPONDENTS. 

Registration Act (III of 1877), s. 88-—Power -of- Attor- 
ney, czecution of—Notsigned before the Sub-Registrar 
— P: esentation of document for regiatration by Attorney, 
validity of, 
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A pardahnashin lady, who was exempt from per- 
sonal attendance in Court, executed a power-of- 
attorney whereby she authorized her agent to 
produce any document executed by her for regis- 
tration. The lady did not sign the power-of- 
attorney in the presence of the Sub-Regiatrar, but. 
the Sub-Registrar went to her house, enquired of her 
of its exeontion and endorsed on it that the lady 
had executed it of her free will 

Held, that the requiroments of section 33 of the 
Registration Act, 1877, were carried out and that the 
executant was not required to sign the dooument in 
the presence of the Sub- Registrar. 

Presentation of a mortgage-deed for registration by 
ihe agent holding such authority is a valid presenta: 
tion within the meaning of the Registration Act. 


First appeal from the decree of Manlvi 
Muhammad Shafi, Subordinate Judge “of 
Aligarh. 

Me. J. N. Chaudhri (with him Mr. “Moti Lal 
Nehru and Dr. 8. O. Banerji), for the Appèl- 
lant. 

Mr. Sundar Lal(with him Mr. G. W. Dillon, 
Dr. 5. C. Banerjee and Mr. Jung Bahadur Lal), 
for the Respondents. 

Judgment.—the suit out og which 
this appeal has arisen was bronght by the 
plaintiffs-respondents for sale upon a mortgage 
executed on the 3lst of October, 1897, by 
Musammat Mul Kunwar and one Budh ‘Sen. 
The appellant who was the fifth defendant to 
the suitis the purchaser of the mortgaged 
property It is-contended on his behalf that 
the mortgage-deed was not validly registered 
and cannot, therefore, affect the mortgaged - 
proper ty. The foundation for this contention 
is that the document was presented for regis- 
tration by ône Mazhar Ali who purported to 
hold a general power-of-attorney from Musam- 
mat Mul Kunwar. Itis urged that the power-of- 
attorney was not registered and authenticated 
in accordance with the provisions of the Ke- 
gistration Act and that, therefore, the presenta- 
tion of the mortgage-deed for registration was 
not a valid presentation. In our judgment 
this contention has no force. The mortgage 
deed was presented for registration by Mazhar 
Ali, who held a power-of-attorney which 
authorized him to produce any document 
executed by Musammat Mul Kunwar in the 
registration department and have the same 
registered, Section 32 of the Registration 
Act provides that a document sball be 
presented for registration by some person 
executing or claiming under it, or, among 
others, by the agent of such person duly 
authorized by power-of-attorney executed and 
authenticated in the manner provided in the 


> 


_— 
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following section. 
if the principal at the time of executing the 
power-of-attorney . resides ‘in any part of 
British India in which the Aét is for the. 
time being ‘in force, a power-of-attorney 
executed before and authenticated by the 
Registrar or Snab-Registrar within whose 
district or Snb:district the principal re- 
sides, would be recognised as a power-of- 
attorney. authorizing the agent to present the 


` document for registration. This section, how- ` 


ever, has a proviso to the effect that persons 
exempt by law from personal attendance in 
Court-would not be- required to attend at a 
registration office or Court for the purpose of 
executing such power-of-attorney; and. that. 
in the case of such a person if the Registrar _ 
or Sub-Registrar be satisfied-that the power- 
of-attorney has been voluntarily executed by 
the person purporting to be the principal, he 


| MAY attest it without requiring the personal 


attendance of the principal. The proviso 
. further lays down that to obtain evidence as 
to fhe voluntary nature of ‘the execution the 
Registrar. or Sub- Registrar may either go 


_ himself to the- house of the- „person purporting 


to be the principal and examine him or issue 
“8 commission for ‘his examination. ‘Musam- 
mat Mul Kunwar. was a purdanashin lady who 
was exempt from personal attendance in 
Court. In the case of such a person; under 
the proviso to.which we have referred, ‘it is 
not necessary that she should execute the 
“power-of-attorney in the presence of the. 
Registrar or Sub-Registrar, but all that is 
required is that the Registrar or Sub-Registrar 
should satisfy himself that the power-of- 
attorney was voluntarily executed by her. 
We are unable to agree. with the contention 
of the learned Advocate for the appellant 
that the proviso requires that an executant of | 
a power-of-attorney should, ‘sign it in his | 
presence. In the- presént ‘case the Sub- 
Registrar has. endorsed .on the power-of- 
attorney that he -had satisfied himself that 
Musammat -Mul Kunwar had of her own free 
will executed the mukhtarnama, He went 
to her house and questioned her and; -she 


A admitted io him that she had executed the 


document of her own free will and: accord. 
We think that the. requirements of section 33 


were carried out in the case of the power-of.- - 


attorney executed by Musammat Mul Kunwar, 


. inasmuch as eren if she. executed it before its 


presentation for registration, she admitted 
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execution and the Snub-Registrar satisfied 
himself that she had voluntarily executed it, 
and authenticated the document by a 
certificate to the effect that he had satisfied 
himself that she had voluntarily executed 


it.” As the mortgage-deed in question was 


presented for registration by the agent who 
held a power-of-attorney authenticated in the 
manner provided by section 33, there was a 
valid presentation of the dedana and there 
was no defect in it in the matter of registra- 
tion, We, therefore, dismiss the appeal with 
costs including fees on the higher scale, to ha 


‘paid to the plaintiffs-respondents. The objec- 


tions under section 561 of Act No. 


XLV of 
, 1882, are dismissed. 


Appeal. dismissed. 





(a. o. 7A. L. J. 161.) 
ALLAHABAD HIGH COURT. 
Ssconp Civin Appear No, 856 or 1908. 
December 17, 1909. 

Present: Sir John Stanley, Kr., Chief 
Justice, and Mr. Justice Baneri. 
DURGA PARSHAD APPELLANT 
CET SUS 
DAMODAR DAS—Reasponpent. 

“Hindu Law—Joint family business—Contract in the 
name of one member of the famiuly—Suit on that con- 
tracts—Other members not necessary parties—Non- 
joinder, : 

A contract was entered into in the name of only 
one member of a joint family carrying on a joint 
business: -~ 

Held, that that member could alone bring a suit 
on the contract without joining nae members- as 
parties to the suit. 

Shamrathi Singh v. Kishan Briad. 29 A. 811, 
4A. L.J. 192; A. W. N. (1907) 58, distinguished 

‘Gopal Das v. Badri Nath, 27 A. 861 ; 2A.L. J. 8, 
followed, 

Agacio v. Forbes, 14 M. P. O. 160; 4 L. 7.1355; 
9 W. R. 603; Bungare Singh v. Soodsat Lall, 7 O. 789; 
10 CO. R. 263 ; Haii Vasudev Kamat v. Mahade Dad 
Gavda, 20 B. 495, referred to. 

Second appeal from the decision: of the 
District Judge of Bareilly, revprsing a decree 
of the Subordinate Judge of Bareilly. 

Dr. S: O. Banerjee (with him the Hon. Mr. 
Sundar Lal and Mr. Baldev Ram Dave), for 
the Appellant. 

‘Mr. Gokul Prashad, for the Posie 

Judgzgment.—tThe plaintiff in the suit 
ont of which this appeal has urisen in con- 
junction with other members of his family 


carried on a business for.the sale of gold and 
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silver lace. His case is that on the Ist of 
August, 1903, thedefendant sold tohim through 
some brokers some bars of silver and took from 
the plaintiff Rs. 100 in, cash by way of earnest 
money and promised to deliver the ailver 
ona certain date; that subsequently the de- 
fendant took a farther advance in respect of 
the sale of other bars of silver. The de- 
fendant failed to fulfil his contract and the 
anit out of which this appeal has arisen was 
brought by the plaintiff for recovery of 
damages for breach of his’ contract by the 
defendant. On the occasion of the agree- 
ment the defendant_executed sattas in favour 
of the plaintiff. The plaintiff, as we have 
said, carries on business along with other 
members of his family under the style of 
Durga Prasad. The defendant defended the 
suit on various grounds and; amongst others, 
that the agreement entered into with the 
plaintiff was in the nature of wagering 
contract and was, therefore, not enforceableand 
also that the plaintiff had no right to sue alone. 
The Court of first instance gave a decree 
in favour of thé plaintiff, but upon“appeal 
the lower appellate Court dismissed: . the 
plaintiff's claim on the ground.of the: non- 
joinder in the suit of the other: members of 
the plaintiff's firm. In dismissing the suit 
the learned District Judge held that the deci- 
sion in Gopal Das v. Badri Nath (1). relying 
on which’ the Court of first instance had 
decreed the plaintiff’s claim, was not appli- 
cable, but that the case was governed by the 
ruling in the case of Shamratht Singh v. 
Kishan Prasad (2). 
From this decision the present appeal has 
been preferred, and it is contended before us 
that the case is governed by the decision in 
Gopal Das v. Badri Nath (1). It is to be observ- 
ed that the contract with the defendant was 
entered into by Durga Prasad alone and that 
sattags were executed by the defendant in 
his favour. It does not appear that ut the 
time of the contract any mention was made of 
other members of the firm. We think in 
view of this that the learned District Judge 


was wrong in reversing the decision of the, 


Court of first instance. It has been held ina 

number of cases, including a case before the 

Privy Council, Agacto v. Forbes (3), that one 
(1) 27 A 361,2A L J. 8. 


(2) 29 A 811: 4A. L J. 192; A. W. N. (1807) 58. 
(3) (1861) 14 Moo. P. O. 160;4 L. T. 155,9 W.B. 
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partner, with whom personally. a contract is 
made, is entitled to sue upon the contract in 
his own name, without joining his co-partners 
as plaintiffs. The rule of law governing a 
cise of the kind is stated in the judgment in 
Byngare Singh vy. Soodist Lall (4). In that 
case a mortgage-bond was executed in- the 
name of the plaintiff alone, he being one 
member of a joint Hindu family, and it was 
held that he was entitled to sne as the per- 
son who entered into the contract, not only 
on behalf of himself but on behalf of the other 
members of the family. Again in the case of 
Hart Vasudev Kamat v.-Mahadu Dad Gavda 
(5), in which a loan was made to the defen- 
dant out of joint family fands, and-a bond for 
the amount of the loan was given, in the 
name of one of the members of the joint 
family, it was held that that member, in 
whose favour the bond was given, was com- 
petent to sue and that the other members of 
the joint family were not necessary parties. 
The present case resembles that of: G8pal 
Das v. Badri Nath (1) in which this Bench 
held that where a contract is entered into on 
behalf of a joint family business by 


_the managing members of the firm in their 


own names, it is not necessary that any ` 
members of the joint family other than those 
who entered into contract should be parties to 
the snit brought thereon. 
The learned District Judge relied upon 
the ruling of a Bench of this Court, of which 
one of us was a member, in the case of Sham- 
rathi Singh v. Kishan Prasad (2). The facts 
of that case are not similar to those of the 
“present case. There the managing members 
of a joint Hindu family, carrying on a joint 
family business, instituted a suit in their own 
names alone egainst debtors of the family, for 
a debt due to the family, without joining 
with them in the suit either as plaintiffs or 
defendantr the other members of the family. 
That case is clearly distinguishable from the 
present. There the debt sought to be re- 
covered was a debt to the joint members of 
the family and it was accordingly held that 
some of the members only of the joint family 
could not maintain a guib for its recovery, 
Withont joining the other members of the 
family in the suit. 

For these reasons we think that the deci- 


sion of the learned District Judge is 
(4) 7 C. 789; 100. L, R. 268. 
(5) 20 B. 486. 


` (sections 109 and 895) ; 


412 along with the 


H 
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erroneous, and we setit aside. As hedecided ing- -dishonestly naka artioles stolen in the 


the appeal before him upon the question of 
_nou-joinder of parties and has not determined 


the other issues raised in the appeal, we re- 
mand the case under the provisions of order 
41, Rule 23 of the Code of Civil Procedure, 
to the lower appellate Court with directions 
that it be re-admitted in the file of pending 
appeals in its original number and be dis- 
posed of according to law. The appellant 
will have his costs of this appeal. All 
other costs will abide the event. The costs 
of this Court will include fees on the higher 
scale. 

; Appeal decreed. 
Oause remanded. 





(s. o. 41 C, L. J. 182.) 
CALCUTTA HIGA COURT. 
CRIMINAL Apprat No. 183 of 1909. 
` ; May.12, 1909. 
Present:—Sir Lawrence Jenkins, KT., 
" Chief Justice and Mr. Justice Mookerjee. 
JANKI AND oraares—~Accuspp—aA PPELLANTS 
| versus 
HMPEROR—Opposita Parry. 


Criminal Procedure Oode (Act V of 1898), ss. 233, 
234, 386, 289, 587—Charges, misjoinder of-—KEusidence 


Act (I of 1872); 8. 27 —Statement of accused—Pointing 


out places where stolen property was concealed—Inde- 
pendent prior discovery by police—Penal Code (Act 


ALY of 1860), ss. 395, 411, 412, 


Fifteen accused were charged under section 3895 
of the Penal Code, Three of these were also 
charged under sections 411 and 412, on the strength 
of an incident which is a part of the evidence against 
them on the charge under section 395: 

Held, there has been no mia Ande of charges which 
vitiates the whole proces 

Held further, that a statement made by the accused 
to a Police Officer in pointing out the places where 
stolen property had been concealed is admissible 
under section 27, Evidence Act, even if the property 
oH the place had already beon found out by the 

olice. 


Criminal Appeal saint the decision of the’ 


Additional Sessions Judgeof Patna, 
January 11, 1909. 

Facts.—Q<A dacoity was committed at the 
house of one Aklu and 27 persons were 


dated 


tried together,—25 for tho offence of dacoity’ - 
under section 395, Indian Penal Code, and two ~ 


Panik and Jhamalt for abetting the same 
and there were al- 
ternative charges under sections 411 and 
charge under gec- 
tion 395 against four of theaccused, for hav- 


dacoity. 

The accused were tried together on all 
the charges. The Police witnesses deposed 
regarding accused Prasad Rai’s statements to 
them in pointing out the places where 
the stolen articles had been concealed. 
But the articles and the secret. places 
had already beenfound ont by the Police. 

Twelve of the accased were acquitted, 
two were convicted only under section 412, 
one in the alternative under section 395 or 
412, and twelve were convicted under sec- 
tion 395. All the accused, except two, were 
sentenced to 5 years’ and those: ‘two to years’ 
rigorous imprisonment. - 

The prisoners appealed. 

Babu Karunamoy Bose, for the Appellants. 

Mr. Monnier, for the Crown. 

Judg ment.—This is an appeal by ff- 
teen accused wno were convicted on ao trial 
held by the Assistant Sessions Judge of Patna, 
sitting with a jury, and it is sougthto support 
this appealon the grounds, that there has 


. been a misjoinder of charges which vitiates 


the whole proceedings, that there has been a 
misdirection, to the jury resting on mis-recep-~ 
tion of evidence; and lastly that, so far as 
two of the accused are concerned, Nos. 14 
and 15, there has been no proper deon as 
to the ‘elements necessary to constitute an 
offence under section 412 of the Indian Penal 
Code. Notwithstanding the very ingenious 
arguments that have been addressed to us, 
we hold that the appeal must fail, This is a 


| gase in which fifteen accused are charged 


under section 395 of the Indian Penal Code. 
Three of these accused are also charged under 
sections 411 and 412, on the strength of an 
incident which-is part of the evidence against 
them on the charge under section 395; and 
ib would be an undue extension of the authors 
ities cited to us were ‘weto assent to the view 
that,they compel us to the conclusion for 
which the appellant’s pleader contends, and 
in so saying we do not overlook the argument 
thet has been based on the two cases, Budhas 
Sheikh v. Emperor (1) and Abdul. Majid v. 
Emperor (2) which contain expressions of 
opinion in some measure helpfal . a part of 
the appellant's argument, 

So far as itis claimed that ce was A 


ka ag in treating the statements of 
1) 83 0. 292; 10 O. W. N. 88; 3 Or. L. J. 128. 
oe) 83 0. 1266; 8 O. L. J, 412; 3 Or. In J. 801, 


14 
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certain accused as confessions, we hold that 
they were rightly so treated, and they were 
not mere exculpatory statements. 

Then itis said that there was misreception 
_of evidence, in so far as the statements “accom 
panying Prosad Roy’s conduct were admitted. 
These statements are two innumber. The first 
clearly comes within the scope of section 27 
of the Evidence Act, and the second statement, 
though not properly evidencé, cannot be said 


in fact to have occasioned a failure of justice — 


within the meaning of section 537, Criminal 
Procedure Code, having regard to the evidence 
in the case and to the manner in which the 
learned Judge in thé course of his charge 
dealt with this point. 


-It only remains to notice the objection that, 


the Judge did not properly charge the jury as 
to the elements necessary for a verdict of 
guilty against accused Nos. l4and 15 under 
section 412. If the whole of.the summing up 
be looked at, it is clear that the Judge placed 
before the jury a most careful statement of 
whatwas necessary to constitute an offence 
‘under section 412 and in the circumstances 
it appears to me im possible to contend tbat 
there has been misdirection in this regard. 
The result is that the -appeal must be 
disd asid. 
Appeal Unea, 


~ 





(s.c.11 O. L. J 217.) 
CALCUTTA HIGH COURT. 
Cryin Rones Nos. 1460 ro 1464 or 1909. 
November 28, 1909. 
Present:—Mr. Justice Mookerjee and 
Mr. Justice Tennon. 
NANHIUVAL AGRARI—Crataant— | 
PETITIONER 
VET Sts 
SECRETARY or STATE rog INDIA— 
Ovrosita PARTY. 

Costs— Withdrawal of Land Acquisition Case—High 
Oourt Rules and Ou cular Orders, Oil, Chap, VI, Rules 
86 (b) and 37 (b). 

In a land acquisition case, full costs can be allowed 
only if it is dismissed on the merit. But when the 
case is withdrawn half of the fall costa should be 
awarded. 

Civil Rules against the decision of the 
District Judge of Hooghly, dated August 
13, 1908 

Babus Mohendra Nath Roy, Prorash Ohun- 
der Matter and Hari Bhusan Mukerji, for the 
Petitioner. - 


` 


Babus Ram Charan Mitra and Joygonal 
Ghosha, for the Opposite Party. 

Judgment.—wWe are invited in these 
Rules to revise an order for costs made by 
the District Judge uf Hooghly in five cases 
under the Land Acquisition Act. The ola agi 
applied for leave to withdraw the cases 
was allowed to doso by the District J oe : 


‘but was directed to pay full costs to the 


Government. It has been argued before us 
thatas the cases were withdrawn and as in 
fact they never came to be heard, an -order 
for payment of full costs should not aha 
made. In our opinion, this contention is well- 
founded. Rule 86(b) of Chapter VI of the 
Rules and Circular Orders of this Court _ 
provides that “cases under Part III of the 
Land Acquisition Act shall be deemed to be 
suits and the fees allowable therein may be 
calculated either on the amount of compensa- 
tion decree in excess of the sum tendered by 
the Collector or on any smaller amount which 
the Court in its discretion may think proper.” 
Rule 37 (b) then provides that “if a suit be 
dismissed for defanlt, the amount of the fee 
to be paid to the defendant’s pleader shall 
be left to the discretion of the Court, provid- 
ed that such fee shall not exceed the moiety 
of the fee calenlated on the whole value of 
the suit under Rule 85.” The learned District 
Judge, however, appears to have applied Rule 
87(a) and allowed full costs. But full costs 
can be allowed onlyif a suit has been dismissed 
on the merits. It is obvious, therefore, that 
in no event should an order for costs have 


been made in excess of half the full fees of - 


the suit. We, therefore, direct that, so far 
as Rule No. 1462 is concerned, the order for 
costs be modified to this extent, namely, that 


. the claimant do pay to the Government half 


the full pleader’s fees payable. As regards 
the other Rules, we are of opinion that even 
half the full fees should not be allowed; as 
the cases were analogous, the ends of justice . 
would be met by allowing one gold mohtur < 
as the hearing fee in each of the cases ont of 
which Rules Nos. 1460, 1461, 1463 and 1464 
of 1909 arise. The Pales are, therefore, made 
absolute to this extent. The petitioners are 
entitled to their costs in this Court. We assess 
the hearing fee at one gold mohur in each >: 
case, to be paid by the Secretary of State, . 
and not by the Railway Company who -have 
not resisted these applications. 
Rule mado absolute; Ordera modified. 


=- | 
~ 
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: (s. 0-11 O. L. J. 218)... plication for transfer made to the tae 
CALCUTTA HIGH COURT. ° `- Court had proved infrnetuons. 


Orvit Rute No. 2556 or, 1909. Jt is next contended that section 24 has 


July 27, 1909. no. g 1 ion 
4 . application -because the Court of the 
| Present. P Tastico Maske an and ‘Munsif is not subordinate to -this Court 
; ınce ` within the meaning of that section. It is 
-HARI NATH BISWAS anD OTHERS — se suggested that a;,Court subordinate to the 


Elenite eee ane High Court must be a Court immediately 


~ subordinate to it and as the Court of the 

DEBENDRA o TH BISWAS —PLAINTIFE ~ Munsif issubordinate to the District Court, 
 Clvit Procedure 6 wine ie of 1908 ae ae Ti it cannot be saidto be subordinate to the High 
fer of suit—Jurisdiction- of High Court—Subordinate’ Court within the meaning of this section. 
Court—Concurrent jurisdiction. . We are not prepared to accept this argament 
Under section’ 24 of the Civil “Procedure Code, as well-founded ‘on principle, nor has any 


the High Court has, the power to transfer a case 
after an application for „transfer made to the District . An ig Bega Sea IN BUD DATED LND Boule 


Court had proved infruobuong, . tion. 
The Court of a Munsif is snbordinate to the High Asa last resort, reliance bas been placed 
ap ie T meaning of section 24 of the Civil on the decision of the Allahabad Court in the 
` E RT ~ case of Muhammed- Sofdar Husen v. Puran 


Rule in the matter of Suit No. 9 of 1909 Ohand (1) which, however, is clearly distin- 
of the Court-of pie First Munsif of Prisinin: guishable. There the District Judge made an 
ga ‘Bat rs order for transfer of a suit from the file of the 

u Nar endra Kumra Basu, for the, Subordinate Judge to his own file. Application 

a pees . was subsequently made to the High Court to 
Pa aha n Peary Mohan Sikdar, for ane, Opposite ‘ transfer the case from the file of the’ District 
Judge. The High Court held, not that it had 

Judg mente -are dndi in “this no power to order a transfer, but that, under 
- Rule. to transfer a suit pending in the Court ~ the circumstances, it was not desirable that 
_ of the-first Munsif of. Krishnagar to the -the-order for transfer should be made. 

Court of the Subordinate Judge of the same . ` The Rule will, therefore, be made absolute 

place. ~The petitioner alleges that the auits .and the case transferred from the Court of 

arise out of transactions closely connected the Munsif to the Court of the Subordinate 
. together and thatthe evidence both oral and Judge. We farther direct that both the cases 
- documentary tobe relied upon in the cases is be heard as early as-practicable, so that this 
exactly the same. Under these ‘circumstances, order of transfer may net delay the hearing 
itis obvious that the suits oe to be tried of either case. 


together. T - The petitioner is ed to his costa in this 
- Tt is argued, however. aa behalf of the aah We assess the hearing fee at two gold 
mohurs, 


opposite party that this Court hasno jurisdic- ; 
tion to make an order under section 24 of the. (1) 20 A. 895 
‘Code of 1902, because an application was made aja 
_ to the District J ndge for the same purpose”: ` k 3 
“and was refused. The learned Vakil contends + 
_ that under section. 24, the High Court and 
the District Court have concurrent jurisdic- 
‘tion and as the District Court has refused to . 
- exercise the jurisdiction vested in ib, -the 
jurisdiction vested‘in the High ' Court has 
-~ been taken. away., There is manifestly no  . i 
foundation forthis, ‘contention. Section 24, so Ñ Mr. Justice Carnduf.. 
far as the present, point is concerned, is BANGA HADUA AND 0THEBS— APPELLANTS 


identical with ‘section 25 of the Code of 1882, >. PONTUS 
and, under that section, this Court frequently tee TEN a eee ee 


- exercised the power of transfer after an ap- State of facts unsupported by evidence, 


AN 


- Rule made absolute. 





— (C TOLI 270.) 
QALCUTTA HIGH COURT. 
| ORIMINAL Appear No. 773 or 1909, 
December 7, 1909. 
- Present:—Mr. Justice Stephen and 


~ = 
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It often happens that the Conrt may consider that 
the story told by the prosecution ın a case of rioting 
is false in some of ita details, bub 13 novertbeless 
sufficient to prove the guilt ofthe accused, but a 
conviction cannot be justified upon a state of facts 
quite unsupported by evidence and where it wus 
never put forward by the prosecution, and was never 
suggested to the accused that that was a case which 
they had to answer. 


Appeal against the order of the Sessions 
Judge of Faridpur, dated July 1, 1909. 

Babu Manmotha Nath Mukherji, for the 
Appellants. 

Mr. Orr, Deputy Legal Remembrancer, for 
the Crown. 

Judgzment.—tThe appellants in this 
case have all been convicted of rioting under 
. section 147 of the Indian -Penal Code, and of 
culpable homicide not amounting to murder 
under section 304 read with section 149. 
There is no donbt that there was a riot on 
the 8th March 1909, the day alleged, and 
that the accused were concerned in it, and 
‘there is not much doabt that Amiraddi the 
deceased man was killed in the course of it, 
but the first question to which we will direct 


our attention is whether it has been proved- 


that the appellants took part in an unlawful 
assembly, sinceif that isnot done the case 
against them has no foundation. 
put forward by the prosecution was as fol- 
lows: There was a dispute between two 
bodies of gemindars. as to some homestead 
land in the village of Ujanibari. The com- 
plainant’s party had been in possession of 
part of it for rather more than a year before 
the date of the riot, and were then turned 
outofit by Banga, the first appellant, and 
his party. They brought a suit under section 
9 of the Specific Relief Act, 1877, and ob- 
tained a possessory decree, by force of which 
they turned Banga out of possession on the 
28th February, and themselves took posses- 
sion. Theaccused then came in force and 
turned them out on the occasion when, as we 
have said, a riot, no doubt, took place. This 
all happened in relation to the homestead of 
Amiruddi, the deceased, and it is in respect 
of the attack on his homestead that the 
charge in the present case is laid. There 
was, however, 16 is alleged, asimilar attack 
on the bart of Mathura Dutt, which is situated 
next to Amiruddi’s, and the former is said 
to have been dispossessed and to have re- 
instated himself in the same way that 
Amiruddi was and did. Though the attack 
on the two baries may be distinguished for 
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legal purposes, it really constituted one 
transaction, and evidence of what occurred in 
relation to Mathura’s bam is, of course, evi- 
dence in this case. Now the curious feature 
of this appeal is that the appellants accept 
all the facts found by the Judge so far as 
they depend on the credit of the witnesses : 
And they may wdll do so, for the learned 
Sessions Judge finds that the story told by 
the witnesses for the prosecution as to 
Amiruddi and Mathura having been put into 
possession under the. possessory decrees 
obtained by them is false, and that tho 
appellants’ party were never put out of 
possession, but were in actual possession on 
the day of the riot. Having gone carefully 
through the record, we quite agree with the 
Judge in the Wa a he has come toon the 
matters we have mentioned. After coming to 
those conclusiuns, however, he goes on Lo point 
out that there was certainly a riot, whish no 
doubt there was, and, in his own words, that 
one of two things happened, viz., either (1) 
that both sides deliberately lected men and 
there was a free fight resulting in the com- 
plainant’s side being repulsed and in 
Amirnddi being killed, or (2) that there was 
not one riot but two riots, and that the decree- 
holders first went at dawn with an armed 
mob and drove ont the judgment-debtors 
and demolished their houses and that 
subsequently the latter assembling in 
still lager numbers (their barves being only 
half a mile off) attacked the other side, re-cap- 
tured the baries and killed Amiruddi by way 
of revenge.” The second view is the one 
which commends itself to the Judge. As to 
it we need only say thai itis quite un- 
supported by evidence, thatis by evidence 
which does not seem to be equally consistent | 
with the first, that no such story was ever 
put forward by the prosecution, and that 
it was never suggested to the appellants 
that this was a case they had to answer. It, 
no doubt, often happens that the Court may 
consider that the story told’ by the pro- 
secution is false in some ofits details, but is 
nevertheless sufficient to prove the guilt of 
the accused; but such a change in the caseas 
the Judge makes by putting forward his 
second alternative is not one. that can be 
justified in the present case, and we have no 
choice but to reject italtogether. This being 
so. we must consider whether the evidence 
justifies a conviction taking the first alternas 


me 


` 
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tive as & correct general description of the 
facts... In doing this, we must set aside 
all the evidence of the complainant’s wit- 
nesses in so far as it goes: to show how 
the riot began, which is the only question 
we have to consider, since it is “based 
on the falsehood that Amiruddi was in 
possession. Some independent witnesses ` were 


. produced, but these do not speak to ‘the . 


present point. -The first witness who does 


and whom we need notice, is Mohim Kapali, 


a chuwkidar, who was called by the Court. 
He.happened to.be passing- bythe scene of 
the occurrence early in the morning and was 


told by Banga, the first appellant, that a lot’ 
` of people -had assembled in a neighbouring 


burt, that he apprehended an attack and had 
come to inform him. 
assembled, armed with lathis, shields and 
sarkves and among them recognised Amiruddi 
and his son Sesajuddi. He also saw another. 
party to the north, whom he could not re- 
cognite, because it was too dark. He then 


_ went fo the thana to report what had oc- 


curred. ` Bepin Kapali, æ defadar, called by 
` the defence, was informed by Mohim of what 
he bad heard and seen, and, going to the 
place, apparently after the rioting was over, 
found Amiruddi’s- party leaving’and Banga 
weeping in the ruins of the bart. Shyama 
Charan Kapali, a chowkidar, gave similar 
evidence. 
attack by Amiruddi’s “party, and sav. the 
house demolished, ad did Kasi Thakur and 
Sriram Bepari. The first information was lodg- 
ed by Amirnddi’ sson; Mohim is said to have 


reported at the liana that both sides. were | 


assembling men; and Banga accused the 
other party as soon as the Sub-Inspector saw 
him, bap none of these facts are of much 


' Importance in our ‘view ‘of the case, though 


_ they seem to us, to be at least consistent 
- with the only occurrence being- an attack 
made on the appellants bya large force of 
,armed men early 
appellants werd, as the Jadge Bays, 
trespassers on the land, occupying it in spite 


“ of having been formally evicted i in due courge 


of law. But we cannot hold that they had 


no right of private defence. An attack. of a: 


most unlawful kind was made, it gave them 
cause to fear grievous hurt to themselves 
and destraction.of their property, -whioh in 
fact occurred, . Against this’ they had a right 
to defend themselves, 
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Mohim saw the people ~ 


Ram Kumar Baroi saw the actual- 


in. the morning. The - 


and we cannot find 
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that this right was exceeded. Amiruddi was 
in fact killed, though not apparently by 
would expect to be 
deadly, and the circumstances under 
which the. - wound was inflicted are quite 
obscure. The possession of a spear by the 
defending party is very different from the 
.possession of such a weapon by the assailants, 
and does not, in our opinion, point either to 
such an intention as would constitute an 
unlawful assembly on the part of the 
appellants, or to an exceeding on their part 
of a right’ of self-defence. Theresult is that 
we are of opinion that it isnot proved that 
the appellants’ formed part of an unlawful 
assembly aud- consequently the whole case 
against them fails. 

The appeal is accordingly allowed and their 
convictions are set aside. 
: The appellants will be acquitted and releas- 
ed, ; 

_ Appeal allowed; accused acquitted. 





| (a c. 11 0. L. J273.) 
CALCUTTA HIGH COURT. 

CRIMINAL ArpraL No. $76 or 1909. 
January 13, 1910. 

. Present: —~-Mr. Justice Stephen and 
Mr. Justice Carnduff. 

| SHEIKH SOHALI—-Acovsup-—Arrettant 
versus 


- EMPEROR—Reseonpenr. 
Confession taken vn jail wilh police officer in nemd 
room—Subsequently retracted—Corroboration. 

Where a confession, which was subsequently retracted, 
was taken in jail by a Magistrate with a Police officer 
in the next room: 

Held, that the confession should bə supported by 
very good corroboration if it is to be acted upon. 


Appeal against the order of the Sessions 
Judge of Purneah, dated September 20, 
~ 1909. . 

Mr. K. N. Chaudhuri and Babu Manmotha 
Nath Mukherji, for the Appellant. , 

Mr. Orr, Deputy Legal Remembrancer, 
for the Crown. 
Judgment.—tThe appellant in this 
case, one Sheikh Sohali, has been convicted of 
‘the offence of abetment of murder under sec- 
tion 302 read ‘with section 114, Indian Penal 
Code. The first objection- that is urged in 
appeal is that, as the charge was under sec- 
tion 302, he ought not to have been convicted 
under the sections named. There is no 
question that his - conviction has taken place 


w 
= 
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for abetting the murder, and-on the facts of 
the case if is obvious that he ought originally’ 
to have been charged with the offence of - 
abetment. We need not, however, consider this 
point because ‘there is n more substantial- 
‘one which goes to the merits of the case. - 

The deceased man was one Abdul Majid, 
- und the circumstances of the murder are- 
‘such that there is no direct evidence at all 
of how he came by his death.--He was 
killed obviously in a cowshed a little more 
than 100 yards of the place where- his . body 
was found, and there is no one who says 
that he saw or heard anything which can be 
`- directly connected withthe oceurrence. The 
evidence against the present accused’ rests 
almost entirely upon a- confession, sub- 
sequently retracted, that he was present at 
the murder ander circumstances which, if 
believed, would, we think, render him guilty 
of abetment. We need not discuss the ques- 
tion of the effect of the confession fully, becanse 
Wwe consider that there is nò corroboration of 
` it, and, therefore, itcannot be relied on, And’ 


we must point ont that it was taken. under 


circumstances which made it necessary that 
it should be , supported by very good 
corroboration. 
Police officer in the next room. The 
-Magistrate who took it ab first received a 
statement which contained nothing of very 
importance. Hewent on his duties round 
the jail, came back and received the confes- 
sion which is before mb.” In so doing we 
have no donbt he acted quite properly and 


with complete fairness, bit the fact that the 


confession was made in this way is one which, 
“we think, renders strong corroboration 
` necessary. The only possible corroboration ` 
which can be suggested, brought as support- 
. ing it, is that after the mufder the -accused 
' man absconded from the village. -We have, 
‘however, perused the evidence which is put 
forward in support of this suggestion, and — 
we can only say that there is nothing to show 
he did abscond. We, therefore, need not 
consider how far the absconding alone could | 
be treated as a corroboration in this case, 

We hold accordingly that the confession 
_ inthis case has not been corroborated, and 
: that it ought not to have been KEN on; 
and consequently this appeal ‘must ancceed 
and the conviction of the appellant must be 
Bet aside and he must be released from jail. 

Conviction and sentence set aside. 


(s. 0.7 M. L. T. 102 )- ai 
MADRAS HIGH COURT. 
SECOND Civiu ÅrreaL No. 1277 or 1907. 
December 12, 190} ` 
_Present:—Sir Arnold White, Kr., PES 
Justice and Mr. Justice Kris bka Iyer. 
EKKANATHA EACHARA UNNI VALIA 
i KAIMAL AND ANOTRER— DEFENDANTS— 
È "APPELLANTS 
cersts 
MANAKKAT VASUNNI ELAYA 


KAIMAL AND OTHRRS— RESPONDENTS. 
Cıvıl Procedure Code (Act V ef 1908), s. 99—Mis- 


~ + 


a 
Ea 


joinder—Non-joinder— Sut for maintenance against - ` 


Karnavan, 
For the purpose of construing section - 99 of the’ 


Code of Civil Procedure the word mis- joinder’ - . 


includes ‘non-joinder’. 


Mahaballa Bhatta v. Kunhannu Bhatta, 21 M. 378; - 


at page 882, followed. 


A suit for maintenance against the Kenaan of P 


tarwad in his capacity as such based upon an agres- 
ment executed by a former Karnavan is maintainable 


anditis unnecessary to make the other members | 


parties unless they choose to join as auch. 
Mammaliv. Pakki, 7 M. 428, referred to. 


Second appeal. against the decree of the 
District Court of South Malabar, in Appeal 


Suit No. 126 of 1907, presented against the > 
decree of the Court of the Subordinate Judge. 
“Tt was taken i in jail with a ‘of South Malabar at Palghat,in Original Suit 


No. 36 of 1995. 


_ Mr. M. Kunjunni Notr, for the Apalan: 
- Mr. T. R. Ramachandra Iyer, > the Re- 
spondents. 


J ademen 


“White, C.J.—The ‘main defence in tho 
guit was: that Exhibit B, which is an 
arrangement which was ajikerod into by the lst 


defendant’s predecessor-in-ofice as Karnavan ` 


of the tarwad and the plaintifi’s predecessor- 
in-interest, had been revoked. The District 


Judge finds that it has not been revoked. 


This is @ question of fact which is -binding 
on us in second appeal. 
. Then, on behalf of the appellant, 


as the successor-in-office of the man by whom 


| the agreement was entered into I. feel some 
doubt as to whether we should allow this point | 


to be raised-before us at all, because the judg- 
ment of the learned District Judge, as I read 
it, strongly suggests that the point was never 


taken before him. The learned Judge refers 


to the factin the 4th paragraph. The first 


T 


it was - 
-argued that Exhibit B is not binding on him’ ` 


‘defendant’s Vakil supports the decree on‘ the 
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ground that the suit should -be dismissed on Mahaballa Bhatta v. Kunhanna Bhatta (2), 


`-the first issue, 4. ¢.,non-joinder, Batitdoes not for the purpose of construing the section to 


say that any decision took place before him whitch the present section 99 corresponds 

with reference to the question -as to whether that the word ‘mis-joinder’ includes ‘non- 

Exhibit B was binding or not apart from, joinder.’ 1 think that the second appeal 

any question of revocation, on the 1st must be dismissed with costs. 

defendant. Krishnaswami lyer, J.— I agree. The appel- 
The agreement purports, as I read k to: lant attacks the jadgment of the District 

have been entered into-by the lst defen: Judge on the ground that Exhibit B is not 


~ dant’s predecessor-in-office on behalf of the binding upon him because the property 


4) 


tarwad and I see no reason for holding that it’ allotted for the maintenance of the plaintiff’s 
is not binding on his a a MOG? the branch gives at present alarger income 
Ist defendant. than it was expected to yield at the time 

-The further point, whieh was “argued when it was aligtted. Ib seems to me that 
before us, was the question of parties. and it ' this is not-a sufficient ground for modifying 
was contended that the snit ought to have -an arrangement that was entered into bya 
been dismissed on the ground of non-joinder. ~ karnavan. . The question as regards the pro- 
Now the plaintiff in the present suit- ig the prietyofthearrangementmadeby thekarnavan 
manager of the tavezhi, the first defendant in 1879 is certainly open to the present 
is the manager of the tarwad; and certain karnavan to raise. But if it was a bona fide 
members of the plaintiff's kawas have been and properand prudent arrangement to make 
made ‘supplemental defendants. The point at the time it was entered into, it seems to me 
as toalleged non-joinder is this :—That all the thut the ground on which that arrangement i is 
members of the lst defendant's tarwad should now attacked is not ‘available to the present 
have been made defendants-.to the suit. On representative of the tarward. As regards 
behalf of the appellant we are referred to a . non-joinder, in the circumstances of this case, 
decision, Mammali v. Pakki (1). That was a itis at best an irregularity, which does not 


suit for increase of maintenance against the vitiate tlie decision onthe merits, and, there- 


karnavan of the turwad and it was there held fore, section $9 of the present Code of Civil 
by this Court tbat allsthe members of the Proceedure would seem to be sufficient to 
tarwad were necessary parties.to that suit. I dispose of that objection. But, looking at the 
think that case is clearly distinguishable from question” on its merits, it seems to me that it 
the case before ns. Inthe Mammali vy. Pakki is not clear that there is a non-joinder in this 


‘case (1) the suit was for an increase of the case. The contention is open to exception. The 


rate of maintenance and it was not based gnib is brought upon an arrangement entered 


upon any agreement entered into by the intoby a karnavan against the successorof that 


Karnavan. The present suit is onan agree- karnavan. ‘Jt is sought to enforce it against 
ment to pay maintenance at a- specified rate him in his capacity as the karnavan of the 
executed by a former karnavan and as I have tarwad. In snchasuit he represents all the 
said I see no-reason for holding that the other members of the tarwad and, therefore, 
agreement is not binding on the tarwad. It -it wonldseem to me io-be unnecessary to 
purports to be entered into by the karnavan -make the other members parties, though if 
representing the tarwad.- In these circum- they made an application at the earliest 
stances the present case in regard’ to the possible stage to join on the record as parties 
question of the suggested non-joinder is not. to the suit, such an -application ought to be 
governed by the decision in Mammals v. Pakki , favourably viewed. There was no such 
(1).: In any way, it ssems to me- that se -applicationin this case. Nor was there any 
may hold under section 99 of the present application by the Ist defendant that the 


” Qode.of Civil Procedure, we are not‘called other members should be joined as parties. 


upon to give effect to the objection i in regard - The mere objection, therefore, that they 
to parties. ‘have not b2en joined seems to me to be of no 

16 is contended that section 99 speaks only validity whatever in asuit brought like the 
of mis-joinder of parties or causes of action. present one for the enforcement of an 


Bot it has been held by this Court in - arrangement made by the predecessor of the 
i aa ; (8) 21 M. 878 at p. 382. 
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present karnavan. i agree in dismissing the 
_ Becond appeal with costs, 
Appeal dismissed. 


(8. 0. 7 M. L. T. 107.) 
MADRAS HIGH COURT. 
CIVIL APPEAL AGAINST APPELLATE ORDER No. 79 
or 1908. 

September 21, 1909. 
Present:—Mr, Justice Munro and Mr. Justice 
Abdur Rahim. 

THEEVANA PILLAI AND ANOTHER-—- 
DEFENDANTS—A PPELLANTS 

i versus ; 
KULLA PILDLAL AND anotnen—Prarntires 
—~RBSPONDENTS- 

Civil Procedure Code (Act XIV of 1882), s. 588— 
Keecution of decree—Poasession tn emecution with the 
help of the Oourt—Subsequent dispossession—Confirma- 
tion of decree—Application for execution—Maintatn- 
abslity. 

The plaintiff got a decree for possession and took 
possession in exeuntion, The defendants appealed 
- and the decree was reversed. ‘The defendants then 
took possession but without the intervention of the 
Court. On second appeal the original decree was 
confirmed: 

Held, that plaintiff was entitled in execution of the 
final decree to get posseasion of the land. 

Appeal against the order of the District 
Court of South Arcot, dated the 25th August 
1908,in Appeal Suit No. 69 of 1908, presented 
against the decree and judgment of the Court 
of the District Munsif of Tirnkoilur, in 
Miscellaneous Appeal No. 413 of 1907, E. A. 
No. 1, in B. P. No. 2,in E. P. R. No. 1827, of 
1907, in Original Suit No. 588 of 1902. 

Mr. O. V. Anantakrishana Iyer, for the Ap- 
pellants. 

Mr. T. R. Ramachandra Iyer, for the Rè- 
spondents. 


Judgment.—tThe plaintiff got a decree 
for possession and took possession in execu- 
tion. The defendants appealed and the decree 
was reversed. The defendants then. took 
possessign—bnt without applying for execu- 
tion. On second appeal the original decree 
was confirmed. The question is whether the 
plaintiff is entitled in execution of the final 
decree to get possession of the land. If the 


defendants had taken possession by process - 


of execution therecan be no doubt that the 
plaintiff could have got possession in execu- 
tion under the provisions of section 588, 


Civil Procedure Code. We do not think the 
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plaintiffs should be pub in a -worse position, 
because the defendants took possession with- 
out the intervention of the Court and in 
defiance of an order-of the Court staying 
execution. This appeal is dismissed with costs. 
Appeal dismissed. 


me 


(s. c. J1 ©. L. J. 291.) 
CALCUTTA HIGH COURT. 
Reauiar Civit APPRAL No. 451 or 1907. 
January 13, 1910. 
Peesent:—Mr. Justice Caspersz and 
Mr. Justice Doss. 
SHAH TAJAMMUL ALI AND ANOTHER— 
DEFPENDANTS-~—APPELLANTS 
cersus 
MUSSOD ALI AND otHers—P.Larntirrs—., 


RERPOX DENTS, 
Estates Partition Act (V B. O. of 1897), s. 7—Partition 
— Formal dimsion by metes and bounds—Infermal 


-dimsion—Jur isdiction of Collector to make partition. 


Section 7 of the Estates Partition Act evidently 
contemplates a formal division of the lands &f an 
estate, by metes and bounds, agreed to by all the 
co-owners and a possession of separate lands held in 
severalty by each such co-owner. 4 

Where there has not been such a division, the 
Collector may make a partition. 

If the lands of an estate have been divided at any 
time in the manner mentioned in section 7, and such 
division is subsisting at the time of an application for 
partition to the Collector, in spite of any further 
sub-division of the parcels, no partition of the estate 
can be made under the Act except on a joint applica- ` 
tion of all the proprietors or in pursuance of a decree 
or order of a Civil Court, and this too, even inthe 
case where, after such private division, each of the 
separate parcels becomes, or some of them become, 
by reason of transfer or succession, or otherwise, 
jointly vested in more proprietors than one. 

Appeal from the decree of the Sub-Judge 
of Tipperah, dated September 17, 1907. 

Moulvi Syed Shamsul Huda, Babu Girija 
Prasanna Roy Ohaudhurt and Moulvi Nur-ud- 
din Ahmed, for the Appellants. 

Babus Dwarka Nath Chakravarti, Ram 
Vharan Mtira, Srish Chandra Chaudhury and 


D. L. Kastgir, for the Respondents, 


J udgment.—The parties to this litiga- 
tion are the co-owners .of Taluk Krishna 
Gopal Missir. One of them, the defendant 
No. 1, applied to the Collector, under the > 


-provisions of Bengal Act V of 1897, the 


Estates Partition Act, to have a partition 
effected of tae taluk, and obtained an order 
from the Collector dated the 15th April 1905, 
declaring the estate to be under partition 
under section 29 of the Act. This order was 


Vol Vs 
TATAMMUL ALI 9. MUSSOD ALI. 


confirméd on appeal by the Divisional Com- 
- missioner. The objection raised before the 
- Revenue Officers was that a private partition 
to the taluk had already been made, and the 
suit giving rise. to this appeal is founded 
on thesame objection. The plaintiffs seek 
to have-a declaration that their lands shull 
“not be partitioned or, in the alternative, 
that they be allotted the lands of which 
they are in possession in accordance with the 


privacé partition which, they assert, has been © 


in operation from time lamerik. 

The Subordinate Judge of Tipperah has 
decreed the snit in the following terms. 
“It is hpreby declared that the Taluk Krishna 
Gopal Missir, bearing No. 31 of the Tipperah 
Collector’s Revenue Roll, is not fit to be 


partitioned, and that defendant No. 1 is` 


estoppea from ene it partitioned by the 
Collector.” ~ 

In appeal, four abani have been 
advanced on behalf of. the defendants Nos. 
l afid 6:—first, that there has never been 
any complete private partition of the taluk 
, within the meanirg of section 7 of the Estates 


Partition Act; sécondly, that even if any com- 


plete private parion was, at one time, effect- 
ed, ‘there was joint ownership in the taluk at 
tke time when partition was applied for to 
the Collector, that being the time contem- 
plated by section 7 of the Act; thirdly, 
that’the decree of the Subordinate Judge 
precludes all fnture partition; and fourthly, 
- that the Civil Court has no jurisdiction to 
prohibit, absolutely, a partition to be made 
by the Revenne Authorities, 

Section 7 of the Estates Partition Act, V of 
1897, is as follows:— (1) where the lands 
of an estate have been divided'by private ar- 
rangement formally made and agreed to by all 
the proprietors, and each proprietor has, in 
pursuance of such arrangement, taken posses- 
sion of separate lands to be held in severalty 
as representing his interest in the estates; no 
partition of the estate shall be made under 
this Act except—(a) on the joint applica- 
tion of all-the proprietors, or (b) in pursuance 
of a decree or order of a Civil Court.” 


The facts are scarcely in ‘dispute. The 


question rather, is what legal effect must be 


given to the’ arrangements in existence 
between the parties? The taluk consists of 
39 mouzahs. [t was, many years ago, divided 
into two blocks, one of 14 and the other of 
29’ mouzahs corresponding with a 7 annas 
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- 5 gundasand an 8 annas 15 gundas’ share, 


respectively. The former’ block eventually 
represented -the 6 annas 9 gundas, 3 karas, 
12 krants share, while the second block repre- 
sented the 7 annas 16 gundas,3 karas, + krant 
share. These two shares aggregate 14 annag 
6 gundas odd which may be styled the prin- 
cipal share. They do not total sixteen 
annas. The remaining share, 1 anna, 13 
gundas, l kara, 1 krant, wasthe subject of 
litigation after the original division had 
been made into two shares namely, 7 annas 5 
gundas and 8 annas 15 gundas, and that re- 
maining share was decreed to two co-owners 
named Klahdad and Karimdad Khans, whose 


_jointundivided right was established in each 


mouszal of each of the two blocks to the ex- 
tent of l anna, 13 gundas,1 kara. 1 krant, 
which we may conveniently call the <jmali 
share. 

- The defendant Ne: l owns a share in the 
second block, and the defendant No. 6 owns 
» share in the {mali share in each block, 
as also,a share in the second block. The 
plaintiffs own the first block, less q small 
fraction, together with sbare in the second 
block. There are numerous other co-owners, 
Such is- the present position of affairs and 
it certainly seems to indicate that there 
war never any complete private partition 
either originally, or at any subsequent times. 
But the plaintiffs-allege that the different 
co-owners are in possession of. lands corre- 
aponding with their respective interest. 
Thisis a proposition to which we cannot 
give our unqualified assent. There has been 
some arrangement of lands, as the evidence, 
both oral and documentary, shows, but there 
hasnot been complete partition by metes 
and bounds with thas degree of formality and 
concurrence which section 7 of the Estates 
Partition Act demands. The existence of 
the mali share virtually defeats the plain- 
tiffs’ suit. When, more than half a century 
ago, the main division into the two blocks, of 
14 and 25 mouzahs, was made, the amal 
share was omitted, certain co-owners ignored: 
and, when Elahdad and Karimdad Khans 
obtained their ‘decree they were not given 
separate mouzahs, or lands corresponding 
with their I- anna, 13 gundas odd share: 
instead of re-opening the question of division 
into two blocks, the co-owners preserved the 
arrangement, and the result was that an 
simah share remained in each mousah, 


Nasa 


' -ago asthe year 1881. 
` of partition executed by certain co-owners, . 


‘Krishoa Gopal Missir No. 1301. 
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Thus i in its very ‘inception,’ the private sr- 
raugement was incomplete, and it was based 
on a claim which the Courts afterwards 


refused to sanction: Moreover, the possibility ` 


of a formal partition was contemplated so long 
In Exhibit O,a deed 


dated 17th Bysack 1283, after recitals 
of the various shares. resulting on partition, 
it was stipulated that ‘Sf any partition is 
made ofthe said mahal by the Collectorate 
in future, the present Dihi partition shall 
be no bar tothe same.” Again, in dealing 


with the taluk, the co-owners specified shares: 
. and not lands corresponding with 


‘shares, 
Thus, in Exhibit No. 65, a kabala, dated the 
13th Falgun 1257, after recitals as to the his- 
tory of the pencil und tjmalt shares, the 
vendors sold Kismat Bhutsay as per 1 gunda, 
8 kharas, 2 krants, 2. dhuls- share. There 
are also,-indigations, both in the plaint and 
the evidence of the witnesses, that the œ- 
owners werein joint possession of the land 
of the various mowzahs comprised within- the 
muhal. “In support of this view, we may refer 
to the 9th paragraph of the plaint and to the 
evidence of -Anand Chandra Sarma Chow- 
dhury, the chief natb of the plaintiff. 

In these circumstances, the hebanam1, 
upon which great stress has been laid for 
the plaintiffs, ig not a conclusive piece of 
evidence in this controversy. The hebanama, 
(Exhibit No.-66), executed by the father of 
defendant No..1; dated the 2nd Magh 1280; 
merely conveyed the principal shara (14, 
annas 6 ‘gundas odd), benring a certain 
revenue, in Ktsmat Bitghur and Mouzah 
Baraibari' comprised in_ Kharije Taluk 


we havea dealing with a share, and not with 
lands separated within.the meaning of section 
Y of the Estates Partition Act. 

The applications for: the opening of 


< geparate accounts, under Act XI of 1859, 


` the Act. 


were under both section 10 and section 11 of 
In one of these ‘petitions (Exhibit 
No. 10), dated 27th April 1881, it- was stated 
by the predecessor of the plaintiff No. 1 
aa follows: “Although no partition has yet 
been made of the mahal according to law; 
still the petitioner has been in separate 
possession of his 6 annas 8 gundas share of 
the entire tuluk.” “In, the {petition (Exhibit 
B), dated the 29th March I881, it was stated 
by the father of defendant No. 1, in para- 


~ 
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graph 2, that “the lands of the said taluk 

were not partitioned according to law and 
there is no sufficient evidence about any 
partition by demarcation, nor did the appli- 
cant adduce the same.” Similar indications of 
the joint character of the interests - held in 
Taluk Krishna Gopal Missir appear in the 
papers relating to the Land Registration Duos 


- ceedings.. 


~ No doubt, a great majority of the co-owners 
are willing to leave matters in status quo, but 
their acquiescence or indifference cannot take. . 
away the right of a single co-owner todemand 
partition of his own share in accordance with 
law. Section 7 of the Estates Partition Act 
evidently contemplates a formal division of 
the lands of an estate, by metes and bounds, 
agreed to by ull the co-owners and a posses- 
sion of separate lands held_in severalty by 
each such co-owner. It is obvious, on the 


~ 


facts of this case, that there was no such > 


‘private arrangement, and that the defendants . 


Nos. 1 and. 6 are entitled to proceed under 
the Hstates Partition Act. , 
We, therefore, allow the first contention | 
urged on behalf of the defendants- appellants. 7 
“The second and other contentions raise 


questions which it. is really unnecessary to 
. decide in the present case, but as arguments 
-have been adduced to as on those points we 


notice each of them. 
The learned -Vakil for the ‘detendants 


-argues that even if, at one time, any complete 


private partition was effected, there was 
joint ownership in the taluk atthe time when 
the partition-was applied for to the Collector,” 

that being the time contemplated by section | 
7 of the Act. But,it appears to us that if 


-the lands of an estate have been divided at 
“any time in the manner mentioned in section ~ 


7, and such division is subsisting at the time. 
of the application to the Collector, in spite 
of any further sub-division of the parcels no 
partition of the estate can be made‘under the 
Act except on a joint application of all the 
proprietors or in. pursuance of a decree or ' 
order of a Civil Court, and this too, even in- 
the case where, after. such private division, 
each of the separate parcels becomes, or some 
of them become, by reason of tranbler or suc- 
cession, or otherwise, jointly vested in more 
proprietors than one, 

This is borne out by . the provisions of 
section 76, sub-section | (a) of the Act, which 
clearly contemplates, among others, the case 


` ye ` 
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of two itor more proprietors being jotntly 
interested in a separate parcel formed by a 
private - division, either’ at or after such 
division, in order that a separate estate may 
be jointly assigned to them on partition by 
the Collector. ° 2 

- The third. argument on béhalf of 


the Subordinate Judge precludes all future- 
partition. This appears to be correct as the 
Subordinate Judge has declared that the 
taluk Krishna Gopal Missir is not fit- to be. 
partitioned, though, in another part of the 


_ judgment of the lower Court, it is stated that 


the l anna, 13 gundas,1, kara, 1 krant sharers 
may ask for partition. 
judgment of the ‘Subordinate Judge is in- 
consistent. - Ifthe itjmaulz sharers may ask 


- for a partition, they may also justly contend 


t 
hal 


that lands in one or more compact blocks 
should be allotted to’ them corresponding 
with their] anna 18 gundas, 1 kara, l krant, 
sh@re. It is contrary to all the- accepted 
principles of partition to allot to a proprietor, 
or a-body of proprietors, lands scattered 
through:39 mouzahs,~ therefore, any partition 
for the purpose of separating the lands of 


‘the sjmali share would inevitably result in 4 


re-adjustment of the arrangement heretofore 
in force between the different sets of ‘co- 
owners, and it might possibly lead to a 
disruption. of the main division of the taluk 
into two blocks of l4 and 25 villages. The 
decree of the Subordinate Judge. cannot, 
therefore, be supported inthis respect: ~- : 


- The fourth and last contention, that the. 


Civil-Court has no jurisdiction ta prohibit 
absolutely a partition to be made by the 
revenue authorities, arises out of the preced- 


- ing contention which we have just disposed 


of.. < 
Our attention has been called to an early 
case Musammat Bibee Khoobun v. Wooma Churn 
Singh (1), where it was observéd that Oivil 
Courts do-not interfere with the Collector’s’ 
power of makirg 6 partition. It was there. 
found, as a fact, that there had been a private 
partition, and this Court gave the plaintiff a 
further declaration that the Collector was 
not at liberty in any proceedings under the 
Batwara- Law to vary the terms of the 
original partition. ` 
In a case very recently decided by Mooker- 
jee and Carnduff, JJ., Ananda Kishore Ohou- 
- (1) 80,0. B 453 L 
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That being so, the. 


mm 


* 
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. dhury v. Musammat Daijse Thakurani (2), ques- 


: tions similar to those now under consideration 


were discussed with reference to Act VIII of 
1876: which was repealed by the present 
EstatesPartition Act(V of 1897). We, however, 
abstain from expressing any opinion on thig 
point, but we have besn impressed with the 
argument thatit would be desirable for the 
Collector, in his proceedings under the Act 
to adhere to the main division of the taluk 
into two blocks of 14 and 25 villages. No 
doubt, ib seems convenient that this long 
existing division should be maintained. This 
in effect, is the alternative prayer of ihe 
\plaintiffs.: We believe the Collector will 
have regard to the obvious convenience and 


~ justice of proceeding along the line of least 


“ resistance, that is to say, by accepting settled 


` facts, so far as possible, and by causing the 


least disturbance of accepted arrangements. 
We cannot, however, impose any terms and 
conditions upon tbe Collector in a matter 
like this. Section 119 of the Estates Parti- 
tion Act provides that certain orders under 
the Act are not linble to be contested or set 
aside by civil suits, and, among those orders 
are orders passed in the course of the proceed. 
ings under Chapters VIII ‘and IX which 
specify how partitions are to be made and 
‘the general principles applicable. 

In the views we have expressed, this ap- 
peal isallowed. The suit is dismissed. The 
appellants will get their costs from the 
plaintiffs and the defendant No. 2 in equal 
shares. 


; Appeal decreed 
(2) 10 0. I. J. 189; 86 0.726; 1 Ind. Oas. 549. 
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(s. 0.-14 O. W. N. 361). 
CALCUTTA HIGH COURT. 
. Seconp Civm Arrear No. 1678 or 1907, 
ce - August 11, 1909, 
Present.—Mr. Justice Stephen and 
Mr. Justice Ohatterjee. 
Maharaja PARBHU NARAIN SINGH 
` BAHADU R—P taintivr—A PPRLLAKT 


versus 
* Babu BENI SINGH AND OTHERg—. 
-DEFENDANTS— RESPONDENTS. 

Mortgage decree—Sale—Sale set aside by one co. 
mortgagor paying off decree—QOontribution, suit Sor - 
Liability of co-mortgagors—Kquitadle claim~ Continct 
Act(IX of 1872), 8. 68—Oharge, 

Under a mortgage decree against several mort. 


LA 
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‘gagors, thè mortgaged property was sold, and-one 
of the mortgagors paid off the amount, and the sale 
was Bet aside by congent. The mortgagor who' paid 


the amount brought a suit for contribution against — 


his co-mortgagors: < : 

Held, that as the plaintiff did not pay the amount to 
prevent the sale, the defendants were not liable to 
contribute undor section 69 of the Contract Act; bat 
the plaintiff had an equitable claim independently of 
the Act, because the defendants could not remain in 
possession of a part c of the- property released by the 
purchaser at the expense of the plaintiff and yet pay 
nothing for it. - 

The shares of the defendants in the mortgaged 
property were declared liable to charges for the 
amounts claimed from them. 


Appeal from the decree of the District 
Judge of Shahabad, dated April 9, 1907, re- 
versing that of the Sub-Judge of that Dis- 
trict, dated June 30, 1906. . 

“Moulvi Syed Shans Huda and Babu 
Ohandra Sekhar. Prosad Singh, for the Appel- 
lant. 

Babus Uinakali Mukherjee, Provas Ohandra 
Mitra and Raghu ‘Nath Singh, for the Re- 
spondents. 


Judgment.—tThis case arises as 


follows; —The plaintiff and the defendants ~ 


Nos. 5-8 with others held a 15 annas share 
ina certain mouzah. On the 30th April 1893, 
the ‘defendants Nos. 5-8 mortgaged their 
share to defendant No.9. Subsequently the 


whole 15 annas share was brought to sale’ 


on non-payment of Government revenue, and 
was brought by the plaintiff and defendants 
Nos. 1-3 or their representatives in September 
1896. As the’ sale was of a portiononly of the 


estate the prior incumbrancé of defendant | 


No. 9 was not avoided, and he accordingly 
brought a mortgagéd ‘suit on the 20th Sep- 
tember 1898. He obtained a decree which 
we shall have to refer to again: Under this 
decree the property was brought to sale and 
sold to the decree-holders and the sale was 
‘confirmed on the 4th of November 1902. On 
the 28th February 1903 the plaintiff paid 
Rs. 1,782-8 to the decree-holder in respect of 
his decree and ‘an order. was made: “On both 
sides’ application, the sule is set aside, and 
the case dismissed on full satisfaction.” The 
plaintiff now sues for contribution from de- 
fendants Nos. 1 to 4, No. 4 being a purchaser 
_ from one of the orisal purchasers at the re- 
vənue sale, in, respect of Rs. 1,782. The 
suit was decreed by the Sub- Sade on , the 
ground that the payment was made under 
necessity. This decision was set aside by the 

District Judge on the ground that the mort- 
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gage decree affixed liability to the interest of 


the plaintiff only, that the other purchasers 


wera: not affected and- had no interest to 
prevent or set aside the sale. 

In. order ,to determine the rights of the 
plaintiff in the present suit, we, must first 
determine what was the affect of the decree 
in the mortgage suit. The suit was brought 
against the original mortgagors, with whom | 
we are not now. concerned, the present plain- 
tiff, and defendants Nos. 1-8 with whom No. 
4 is now associated. The auction sale tode- 
fendants Nos. 1-3 was set out and the relief 
asked for was sale of the mortgaged premises. 
On appeal it was held that the then plain- 
tiff, the mortgagee, was entitled „to a decree 
for sale of the mortgaged property that a 
decree should be prepared declaring the 
amount due on the expiry of 3 month3 from ’ 
the date of the declaration for principal, 
interest and costs, from the present plaintiff 
and the executants of the mortgage -deed, 
and “ordering ‘that in default qf, the de- 
fendants paying the ssid amount within 3 
months from the date of the decree” the 
mortgaged property should be sold, the 
surplus proceeds to go to the presènt plain- 
tif. This judgment was duly embodied in a 
decree of the same date, which contained a 
money decree against the executants of the 
mortgage and a mortgage decree as set out 
above. Oonsidering these documents together 
we cannot but regard the decree as cover- 
ing the whole of the mortgaged property, and 
as affecting the interests of defendants Nos. 
l- 3, the present respondents. Why the ` 
decree did not more explicitly refer to them | 
and why as the case stood, a chance tore- 
deem and a share in the surplus sale-proceeds 
were not given to them, it is now impossible 
to say; but the decree must be taken as if it 


- had been . made in their presente and without 


opposition from them, and in terms it certain- 
ly applies to property in which they claim to ` 
“The result is that we con- 
sider, contrary to the view held hy the lower 
defendants Nos. 
1-3 had an interest to prevent or set aside 
the sale under the mortgage decree. The 
plaintiff thereon claims to be entitled in the 
first place to contribution under section 69.. of. 
the Contract Act. The respondents, bow-. 
ever, contend that they are not so hable, for 
that they were not in any way bound to pay 
what the plaintiff paid to get.the sale’ 
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set aside. Had he paid the money to pre- 
vent the sale, the case would have been very 
different, for he would then have discharged 
an obligation common to him and them: but 
now the result of neglecting the obligation 
has ensued, and the plaintiff‘has done no 
more than make a-purchase which may 
enure to their benefit, though it is admitted 
by them that they have no title to the land of 
which they seem to be in possession. This is 
not a very meritorious argument, but we 
consider that it must prevail. The sale was 
in fact completed and the defendants’ interests. 
in the property’ sold terminated. The plain- 
tiff then chose to. pay a certain,sum of money 
to the purchasers on which they‘agreed to the 
Court making an order that the sale should 
be set aside. 
irregular, but, whatever its effect was, de- 
fendants Nos. 1-3 cannot have been bound 
to make any payment after the sale had satis- 
fied the decree. The plaintiff’s case under sec- 
' tioh 69, therefore, fails. But the question re- 
mains whether he has not an equitable claim 
~ on the respondents independently of the Act. 
The. sale to the purchasers was complete 
when the plaintiff made the payment to them 
which is the basis ofthis suit, and there seems 
not to have been any proceeding under section 
244 of the Oivil Procedure Code. The order 
of the Court was, therefore, irregular, and 
cannot be taken as restoring the state of 
things that existed before the sale. The 
purchasers, no doubt, gave up their rights 
under the sale, but they cannot be considered 
to have done so in favour of the defendants 
Nos. 1-3. If they wish to gain any advant- 
age from the payment made by the plaintiff, 
they must obviously pay forit. The plain- 


tiff might have claimed an assignment from ` 


the purchasers in which case he would have 


been entitled to claim possession and mesne ` 


. profits from, defendants Nos. 1-3. This he 
has not done but. the defendants cannot be 


= ` heard to say that they will remain in posses- 


“sion of a part of the property released by the 
purchasers at the expense of the plaintiff and 
yet pay nothing for it. The plaintiff, no 


doubt, intended to procure by his payment the | ° 


rights that he would have obtained from an 
assignment, and the purchasers intended to 
confer those rights on him. The transac- 
tion between them was in a form that cannot 
be sustained; but it certainly did not- confer 
on defendants Nos. 1-8 the rights which 


This order seems to have been. 
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they seek to set up. They are in possession 
of property for which the plaintiff has paid 
and they must either give up or pay for it. 
No claim is made to the property in 
their hands, nor do they offér to give it up. 
The plaintiff is, therefore, by all considerations 
,of equity and good conscience entitled to the 
pecuniary relief for which he asks. 

We accordingly allow the appeal, set aside 
the judgment and decree in the ‘Court below 
and order that the shares of defendants 
Nos. 1, 2,3 and 4 in the mortgaged property 
are liable to charges for the amounts claimed 
from them respectively by the plaintiff. The 
appellant is entitled to his costs*in thia Court 
and the Court below against these de- 
fendants. 


Appeal allowed. 





j (a. c. 14 C. W. N. 364). 
OALCUTTA HIGH COURT. 
Seconp Crvit Appears Nos. 1141 ro 1158 oF 
1907 axp Nos. 82, 119 to 131 oF 1908. 
December 9, 1909. 
Present:—Mr. Justice Caspersz and 
Mr. Justice- Doss, 
SHARIF-UN-NESSA CHOWDHURANI— 
_PLAINTIFF—-APPELLANT 

versus 
SASADHAR MOULIK AND orners— 
DRHENDANTS—-RESPONDENTS. 

Bengal Tenancy Act (VIII of 1885), s. 103 B—Pre. 
sun ption—K hatian—Res judicata. 

A record-of-rights under the Bengal Tenancy Act 
was published on December 31, 1898. In 1901, tho 
landlord brought a rent suit according to the rate 
mentioned in the khatian, but the Oourt without con- 
sidering the khatian passed a decree according to tho 
rentals admitted by the tenant. In a subsequent 
‘rent suit, the landlord again claimed rent according 
to the hhatian: 

Held, that, as the khhatian was not taken into con- 
sideration in the decision of the first suit, the pre- 
sumption of section 108 B of the Bengal Tenancy Act 
is atill in operation notwithstanding the judgment 
in favour of the tenants in the first anit. ` ` 

Appeals from the decrees of the District 
Judge of Pabna, dated March-11, 1907, con- 
firming those of the First Munsif of Pabna, 
dated September 17, 1906. 

Babu Surendra Chandra Sen, for the Appel- 
lant. 

Babu Brajo 
spondents. i | 

Judgment.—These are second appeals 
in suits to recover rents for two periods, 
Appeals Nos. 1141 to 1158 refer to the years 


Lal Chakravarty, for the Re- 
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. 1309 to 1312, and Appeals Nos. 32 and 119 


~ 


“appellant: before us that the khatan 


to 131 refer tothe Ashar krest of 1918. 

-With reference to the suits out of which 
these appeals have arisen, the Court of first 
instance observed that the presumption of 


‘section 103 (B) of the Bengal Tenancy Act 


had been rebutted by the decrees produced by 


the defendants; and, in dismissing the appeals - 


in these suits, the lower appellate Court 


states “the defendants have filed copies of - 
“the decrees obtained by the plaintiff in 1901 


which is much later than the data on which 
the said khatian was prepared. The plaintiff 
has been given decrees according to ‘the 
decrees obtained by her in 1901”. 

It.is a fact that the record-of-rights ander 
the Bongal Tenancy Act, in respect of the 
lands in suit, ‘was published on the 31st 
December 1898. Consequently the decrees in 
the rent suit of 1901, were subsequent to that 
date, and the khatian ought. to have been 
dha dendi in any subsequent litigation; there- 
fore, the presumption of section 103 (B) 


. would naturally, we do not say that it did, 


operate until the Oourt' had arrived at 8 
conclusion in the litigation of 1991. 

Bat, itis argued on behalf of the plaintiff- 
was 
owing to some mistake. or other, not.con- 
sidered in the litigation of 1901, aud that she 
is still entitled to rely on the Dekan DDI of 
section 103 (B)s, 
_ tion on her behalf i is that the decrees in 1901 
were not. passed on a consideration of the 
‘khatian bat were given according ‘to the 
rentals admitted by the several tenant defen- 
dants. 

- We allowed the hearing of these appeals 
to stand overin order that the judgments in 
the litigation of 1901 might be produced for 
our inspection. As already observed, the 
lower appallate Oourt arrived at its soncla- 
sion on the decrees only. We- have now ex- 
amined the judgments corresponding with 
those decrees, and it would appear-thatin the 
gaita of 1901, the plaintiff did not adduce 
evidence and that, as a result, the suits were 
decraed at the admibed rates. 

-It has been urged by the tenant defendant 


. in Second Appeal No. 1141: of 1907 that this 


appeal, atany rate, must fail Lecause the decree 


` had been passedin accordance with thekhatian 


which was corrected by the Special Judge 
hearing appeals under Ohapter X ofthe 
Bengal Tenancy Act. In these circumstances 


P 
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Appeal No. 1141 must be dismissed. : 

- The other cases, however, must be tomad- 
ed. The District Judge has not ‘addressed 
himself to thequestion whether the presump- 
tion of section 103 (B) is still in operation 
notwithstanding the judgments in fayour of 
the tenants in 1901. That question was not 
raised in that year, still less was it decided. 
There is evidencs on tha record, both in the 
shape of settlement papers and other decrees 


and judgments iu rent suits between the... 
parties, to which the lower appellate Court 


should now have regard, KO 
In the case of Abdul-Rasheed v. Jogesh 
Ohandra Roy (1), it was observed, (and these 


remarks may bə a guide for the District’ _ 


J ndge when these cases come before him) 
that ‘Sf there was no’ settlement of rent 
under Chapter X of the Bengal Tenancy Act, 
the entry -in the record-of- rights, if it was 
duly published, would be only prima facie 
evidence in favour of the landlord—evidence 
which may ba rebutted by the tenant. But 
the ‘question .is whether that prima facie 
evidence has been so rebutted by. the defen- 


dant by the production of the lease of 1273”. 


We do not express any opinion on the 
evidentiary value which the lower appellate 


_ Court will have to attach to the khatian and, 


decrees on the rocord and ‘already produced; 


- but it will-be the duty of. the District Judge 
to consider the circumstances of each case, so - . 


that no doubt may remain- upon the vital 


question, namely, the amount of rental-pay- 


able by the tenant defendant to the plaintiff. 
This question should now be set at rest not 
merely for the years in suit but as a sub- 
stantial issue between the parties. — 
Theappeals are accordingly sent back to 
the lower-appellate Court for reconsideration 
having regard to: the observations we have 


“made. . 


We think, in the circumstances; that the 
parties are not entitled to callfor any fresh 
evidence; the lower appellate Court should: 
hear and determine the appeals on the 
materials already on the record: ` 

The costs in each case will abide the result, 

We have already. mentioned that -the 
decree in Appeal No. 1141 was passed in 
accordance with the corrected khatian. That 
being so, no useful purpose would be served 
by remaziding Appeal No. 1441 (of the first 
group) and Appeal- No. 120 in the second i 

- (1) 11 OW, N. 158, 


we 
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group. These two appeals (eiz., re O. D. Nos.- 
1141 of 1907 and 120 of 1908) are dismissed 
with costs. 


- 


Case remanded. 


~ -r 


(s. c. 14 C. W. 372). 
CALCUTTA HIGH COURT. 
- REJULAR Orvin AePsAL No. 429 or 1906. 
a May 8, 1909., 
Present:—Me. Justice Doss and Mr, : ustice 
-Richardson. 
SHEIKH LATIFAR RAHAMAN AND 
` OTHARS— DEFENDANT83— ÅPPELLANTS 
VETEUS 4 


A. H. FORBES—PLAINTIFF —RRSPONDENT. 

Notice, service of, tf according to laro—Afiumng notice 
—Good service, when—Chariramua bonds—Pasture 
lands—Permanent right—Kyectment, suit for—Raght of 
occupancy —Landlord and Tenant Procedure Act (X of 
1851) s. 6B—Bengal Tenancy Act (VIL of 1885), 8 5. 

Where a peon, being unable to serve notices on 


the defendants personally, as three of them only were . 
~ adults and the rest were either infants or females and , 


the’adult members.were not to be found in the house, 
- tendered the notices to their servants‘and they having 
refused to accept them, he affixed them on the outer 
thatch of the house in which the defendants were 
- residing at the time: 

Held, that this was good service both under- the 


Bengal Tenancy Act and the Transfer or Property > 


Ack, 
Where it was proved that charwamna kadagi or. 
- pasture lands were frequently used to bo sold both 
by private treaty and by auction at.the Courts, that 
they have frequently passed to the heirs of deceased 
persons and mutation of names was allowed in the 


Zemindar’s sherista with or without the payment of, 


nazaranaand that cases of ejectment were uncommon: 
Held, that the owners of the holdings have a per- 
manent right and that the landlord i is not competent 
to eject them. i 
Por Doss, J.—Under section 6 of Act X of 1859 
a right-of-oooupancy could be gained in land used for 


grazing cattle and the defendants had, therefore, - 


acquired such a-right before the Bengal Tenancy 
Act came into force. 

Fits Patrick v. Wallace, 11 W. ÈB. 231, followed. 

The vital test whethera tenant is o sayah or 
not is whether he has the right to bring in under 
cultivation, though he might 'use` it for the purpose 
of grazing cattle on it. 

Appeal from the decrees of the District 
Judge of Purnenh, dated December 19, 1905, 
and July 39, 1906. 

Babus Umakali Mukherjee; Jnan Ranjan 
Ohatterjee and Satish Ohqndra. _ Mukherjee, for 
the Appellants. 

Babu 
Mahomed Mustafa Khan, for the Respondent. 
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Judgment. 
Doss, J—This appeal arises ont of an 
action for ejectment of the defendants from 
two holdings, one measuring 575 bighas held 


- at arentalof Rs. 51-12 and the other 120 


bighas held at a rental of Rs. 8. 

The holdings are situated in a tract known 
as ‘chartramna or pasture lands in mouzahs 
Basantpur, one of the mouzahs comprised in 
the plaintiff’s zemindari, The plaintiff based 
his suit on the ground that the defendants 
are tenants from year to year, that their 
tenancy is determinable by a six months’ 
notice to quit and that their tenancy has been 
determined by services of such‘notice. 

The defendants, on the other hand, deny 


” - gervice of notice. They plead that they have 


occupancy rightsin the holdings, or at all 
events, such rights in them by local usnge 
that they cannot be evicted. 

‘The learned District Judge has held that 
service of the notices upon the defendants 
has been proved; that they are not raiyats 
as defined in section 5 of the Bengal Ter.ancy 
Act and consequently cannot claim occupancy 
rights in the holdings; but that they have 
some sort of permanent right in the land and 
that the landlord cannot eject them except 
on payment of compensation or for sufficient 
cause. He has, however, held that the 
by attempting to cultivate 
the land and asserting a claim to it asa 
raiyati holding have made use of the land in 
a manner not contemplated in the original 
settlement with them and that they have, 
therefore, forfeited their right to the holding. 
On these grounds, he has decreed the plain- 
tiff's suit. 
~ The defendants have appealed and they have 


- challenged the findings of the Court below 


as to service of notice, as to non-acquisition 


of the right-of-occupancy and the forfeiture 
of the holding by reason of conversion of the 
land. . 

The plaintiff-respondent has impugned 
the finding of the Court below that by local 
usage the defendants have acquired some sort 
of permanent right so :as to protect them 
from ejectment. 

The first -point for consideration in this 
case is whether the notices have been served 
on the defendants. 

The notices do not show under what’ Act 
they were issued. The plaintiff alleged in 
para. 3 of his plaint that the notices were 


~ 
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under section 106 of the Tranefer of Pro- 
perty Act and that he caused them to be 
served on the defendanta through the Civil 
Court. If the notices were under the Bengal 
Tenancy Act they would doubtless have to 
be served through the Civil Court in the 
manner provided for service of summons on 
the defendant. -Bub if those notices were 
under section 106 of the Transfer of Pro- 
perty Act, it would be necessary to serve 
them in the manner prescribed in that sec- 
tion. The Civil Court peon who went to 
serve the notices, being unable to serve them 
on the defendants personally as three of them 
only were adults and the rest were either 
infants or females and the adult members 
were not to be foundin the house, he tendered 
the notices to thair servants who were there 
present and they having refused to accept 
the notices, he affixed them on the outer 
thatch of the house in which the defendants 
were residing at the time. 

It has been contended on behalf of the 
appellant that the notices were not served 
atalland that there are such discrepancies 
in the evidence of the witnesses examined by 
the plaintiff to prove service of the notices 
that their evidence cannot be relied upon. 

I think the evidence on this point is 
quite reliable and I entirely agree in the 
finding of ‘the learned District Judge that 
the notices have been served on the defen- 
dants in the manner I have indicated. For 
the purposes of this question, 16 is neces- 
sary to decide whether the notices ought 
to bave besn issued under the Bengal Ten- 
ancy Act or underthe Transfer of Property 
Act; for, [amofopinion thatthe mode in which 
‘service has been effected, satisfies the require- 
ments of either of the enactments. If the 
notices were under section 106 of the Transfer 
of Property Act, they have been served 
according to law, because they were tendered 
to the servants in the house of the defen- 
‘dants. If they were under the Bengal Teo- 
ancy Act, service of them was also in 
accordance with law, because the serving 
officer being unable to find the defendants or 
any agent empowered to accept service of the 
notices, affixed the notices on the outer thatch 
of the house in which the defendants were 
residing. 

The next and indeed most important point 
for consideration in this case is the nature of 
the right possessed by the defendants in the 
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holdings in suit. They have, as already 
indicated, set up two-fold rights, first, a right 
of.occupancy and, secondly, a permanent right 
by local usage. It will be more convenient 
to consider these two rights separately and 
also to deal with the question of the 
permanent right by local usage before dealing 
with the other right. The parties have ad- 
duced a large mass of oral and documenta: y 
evidence in proof of this right and they have 
all been placed beforeus. Theresult of the evi- 
dence adduced on the side of the defendants 
has,in my opinion, been correctly summed 
up in the following passage in the judgment 
of the learned District Jndge. “The 
residuum of the evidence seems to me to be 
that sales both by private treaty, 
and by auction at the Courts are fre- 
quent, that cases of ejection have been 
uncommon, that charivamna have not in- 
frequently passed to the heirs of a deceased 
person after his death, and that mutation of 
names has been allowed in the zemtnder’s 
sherista, sometimes on ` payment of 
nazarana and sometimes without such 
payment.” The fact that chariramna hold- 
ings have been bought and sold is not 
disputed by the plaintiff. He himself has, on 
more than one occasion, put up such holdings 
for sale in execution of decrees (see Bx. U. 
F, and F2, J, Jl, J2, Q and Q1, L, L1 to L5). 
He admits in his own deposition that lessees 


` of such holdings have saleable interests, that 


he has recognised transfers of such holdings’ 
on receipt of nazurana and that heis unable 
to give any instance in which he refused to 
recognise the transferee of such a holding. 
I entirely concur in the conclusion arrived at 
by the learred District Judge that the 
owners of chariramna holdings- have a 
permanent right, but I am unable to agree 
with him that the landlord is competent to 
eject them— either on payment of com- 
pensation or on sufficient cause,’ nor can I 
agree with his view that the landlord can 
eject them if they attempt to cultivate the 
holding or assert a claim to it as a raiyati 
holding. It is true that the soil of the hold- 
ings in guitin consequence of admixture of 
sand init is apparently unfitted for profitable 
cultivation; it is also true, as pointed out by 
the learned District Judge, that the cultiva- 
tion of the holdings in suit has been inter- 
mittent, indeed, a small plot of 20 or 25 
bighas on the north of the first holding has 
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- been under cultivation during the last’5 or 6 
years, and possibly alike area had been under 
cultivation 19 or 16 years ago and that they 
have been used mainly. for depasturing of 
cattle therein ; ; nevertheless, it does not seem 
to me a$ all peasonable to, hold that at the 
creation of these and similar. holdings : which 
indeed are very numerons—and some of 
them very large (according to the plaintiff 
there are 500 chartramna holdings, if not 
more in Pergunna Sultanpur, some held 
under him directly and the rest under his 
' putnidars, dar-putnidars, tstemrardars and so 
forth; and indeed one of them, as appears 
` from he. evidence in this case, comprises over 
1400 bighas), the parties intended that if 
perchance through the operation of physical 
causes the soil of these holdings ‘should ever 
become cultivable, that the tenant should 
not at any time have the power to culti- 
vate the whole or any portion of them, or in 
other words, that such holdingS should 
be Un. pa to perpetual sterility ; nor does 
it seem to me reasonable either,to hold that 
the parties intended that if the tenants 
ever attempted to. cultivate these holdings 
they should be held guilty of waste and 
incur the penalty of forfeiture of their 
holdings, the more particularly so, if.it is 
recollected . that these holdings’ for the. 
reasons I have already indicated must be held: 
to be permanent in their character. > 

The learned, Vakil: for the. respondent 
. perceiving the weakness of his position. 
strenuously urged that the issue as to the 
acquisition of a permanent right by local 
usage, ought not to have been allowed to be 
raised for the reason that the written stete- 
ment contained no averment to thateffect. I 
: am unable to accede to this argument. 
The plea is substantially raised in para. 6, 
‘of the defendants’ written: statement. 
Though the expression—right of occu- 
pancy—has been used therein, it evidently 
does not refer to the statutory right of 
‘ occupancy, for such a right cannot arise by 
local.usage as alleged therein. Moreover, the. 
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defendants applied, as far back as. the 4th. 


August 1905, that is, four months before the 
commencement of the trial, asking the Court 
to frame that issue; they renewed their 


application again ón the lst of December” 


1905, when the Court ordered that in case 
the estes already framed be adjudged against 
the defendants it would consider the pro- 


a 
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priety of raising the issue as to lor] usage, 
andifitbe raised, of allowing opportunity 
to both sides to adduce evidence. This issue 
was framed on the 19th’ January 1906, evi- 
dence was led on both sides and the decision 
was pronounced on the 30th Jaly 1906. Ido 
not think that the plaintiff has any just 
ground for complaint. 

. Asto the right, of occupancy get up by the 
defendants in the holdings in suit, itis to be 
observed that the holding of 120 bighas has 
been in the possession of the defendants from 
the time of their grandfather and that of 


575 bighas has been in their possession since 


1867, when their father purchased the same 
from. Joti Biswas and Uma Nath Biswas who 
were the previous owners thereof. This last 
holding too has all alopg been in their posses- 
Bion. 

It is clear, therefore, that the rights of 
ascertained with 
reference to the law as it stood before the 
Bengal Tenancy Act came into operation. 
Section 6 of Act X of 1859 ranthus: “Every 
ratyat who has cultivated or held land for a 
period of 12 years has aright of occupancy 


‘in the land so cultivated or held by him, 
whether it be held under a pattah or not, 


as long as he pays the rent payable on account 


of the same.” Under that law,! it was, 
held in the . case of Fritz Patrick v. 
Wallace (1), that a right of occupancy 


could be gained in land used for breed- 
ing and grazing cattle and also in land 
used for grazing horses. No authority has 
been brought to our notice in which a con- 
trary view has been taken. J must take it,, 
therefore, that the defendants had acquired a. 
right of occupancy in the holdings before 
the Bengal Tenancy Act came into force. 
That being so, they cannot lose such status 
if the law is subsequently changed. Ido not 
think, however, that in this respect the law, 
has WA ANAA any change. Section 5, sub- 
section 2, omitting the immaterial words, 
rung thas: “A raiyat means primarily a 
person who has acquired n right to hold land 
for the purpose of cultivating it,” etc., and 
the explanation attached to the sub-section 
is that “where a tenant of land has the right 
to bring it under cultivation, he shall be 
deemed to have acquired a right to hold it 
for the purposes of cultivation notwithstand- 

that he uses it for the purpose of 
(1) 1 W. R. 231, - 
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_ gathering the produce of it or of grazing 


3 


cattle on it.’ Therefore, 'according to this 
sub-section, read with the explanation, the 
vital test whether a tenant of land is a ratyat 
or not is whether he has the right to bring it 
under oultivation, though he might use it for 
the purpose of grazing cattle on it. A 

The fact that similar chartramna hold- 
ings descerid to heirs and are freely trans- 
ferred without -any opposition or protest 
on the part of the landlord and are regarded 
as possessing & sabstantial value in the mar- 
ket, points to the inference that at the crea- 
tion of these tenancies the lessees acquired the 
right to bring the land under cultivation as 
an incident of the tenancy, though if and 


- when the land is broughtunder cultivation, 
` the tenants are, as conceded by the -learned 


Vakil for the appellants, .liable tobe called 
upon to pay such fair and equitable rent for 
these holdings as may be assessable for 
cultivated lands. The existence of such a 
liability is clearly suggested by the khartja 


- deed Ex. D., dated the 25th January 1829, 


- which the father of the present plaintiff 


executed in favour of one Nanilal Nundy. . 


I am of opinion, therefore, that the defen- 
dants have succeeded in establishing that they 
have occupancy .rights in the holdings, as 
also a permanent right in them and that 
consequently they cannot be ejected. 

For these reasons the appeal is decreed 
and the suit dismissed with costs Rs. 100. |, 

Richardson, J.—The appellants in this case 
were the defendants in the Court below. The 
plaintiff and the respondent. before us is Mr. 
A. H. Forbes, Executor of the estate of the 
late Mr. A. J. Forbes, who was the semindar 
of Pergunna Sultanpur in the District of 
Purnea. The suit reldites to two plots of 


‘land held by the defendants as the. plain- 


tiffs tenants, one plot measuring 575 bighas,- 


` of which the rent is Rs. 51-12-0 per annum, 


and the other measuring 120 bighas, the rent 
being Rs. 8 perarnum. ` 
The plaintif seeks to eject the defendants 


"raa these holdings because he is not agree- 


able to allow the aforesaid lands to continue 
in the possession of the defendante. That 
is the only reason for ejecting the défendants 
to be found in the plaint, beyond a statement 
cf the fact that though a notice to quit had 
been served on the defendants on the 26th 
September 1903, they had paid no attention 
to itand were not disposed to make over 
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possession to the plaintiff. The notice to 


quit, as appears from the plaint, was a notice 


under section 106 of the Transfer of Property . 


Act, which rans as follows:—‘‘In the absence’ 
of @ contract or local law or usage to the 
contrary, a lease of immovable property for 


- agricultural or manufacturing purposes shall 


ve deemed to be a lease from year to year, 


‘terminable, on the part of either lessor or . 


lessee, by six months’ notice expiring with 
the end of a year of the tenancy, ond a lease 
of immovable property for any other pur- 
pose shall be deemed to bea lease from month 
to month, terminable on the part of either 
lessor or lessee, 


tenancy.” 

“Even notice under this section must be in. 
writing signed by or on behalf of the person 
giving it, and tendered or delivered either 
personally, to the party who is intended to bo 
bound by it or to one of his family or servants 


| athis residence, or (if such tender or delivery 


is not practicable) affixed to a’ conspicuous 
part of the property”. 

The notice.to quit was asik months’ notice. 
expiring on the 11th April 1904. The plaint 
was filed on the 5th December 1904. 

The defence made in the written statement 
was in effect that the notice to quit had not 
been duly served that the Transfer of Pro- 
perty Act had no application to the holdings, 
which were governed by the rent law, that 
the lands were held not only for the purpose 
of grazing ‘cattle as alleged by the plaintiff 


in his plaint but also for the purpose of ~ 
cultivation, that the holdings were of a | 


ratyatt character and that the defendants 
“had acquired occupancy rights-inthem and 


were not liable to ejectment at the pleasure 4 


of the plaintiff. 

The firat issue discuased by the learned | 
District Judge relates to the notice to quit. 
The notice was served through the Civil Court 
by a Court peon and the District Judge 
finds that the peon went to the house of the 
defendants with a number of copies -of -the 
notice for the various defendants and called 


cout to them. The defendants were members ` 


of a large family of some importance in the 
village but though the District Judge 
believes that there were at least two of them 
in the house no notice was. taken of the peon 
by any of the defendant or their servants. 


The. peon accordingly affixed copies- of the 


by fifteen day's notice ’ 
expiring with the end of a month of the 


4 
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notice to the door of the house in the presence 
of witnesses. I fully accept these findings of 
factand I agree with the District Judge that 


there was a good tender of thenotice under 
section 106 of the Transfer of Property Act. 


The next two issues discussed by the Dis- 
trict Judge are the following:—(3) “Was the 
land settled ` with the defendants for 
pasturage?” (4) “Are the defegdants ruryats 

within the meaning of the Bengal Tenancy 
~ Act of theland in suit? and if so, have they 
occupancy rightsP” 


In reference to these two issues, I agree 
generally with the conclusions of pure fact 
at which the District Judge has arrived. He 


finds that “grazing and not cultivation has . 


all along been the primary “object of the 
defendant’s occupation of the land,” that is 
to say, he finds in effect that the lands are as 
they are described in the plaint what are 
known in the district or pergunna as charira- 
mrt lands. Itis clear tomy mind on the 
evidence that the defendants do not and 
have never held these lands for the purpose 
of cultivation and that any recent attempts 
made by them to cultivate any part of the 
lands have been merely colourable. The evi- 
dence includes the report of a Commissioner 
who made a local enquiry and I rely upon that 
report so far as it relates to the present state 
“and condition of the lands. Inthis connec- 
tion I may mention that the words, in the 
judgment, “the -cultivation. was admittedly 
intermittent” were misunderstood at the bar. 
What they mean in the context in which they 
are to be found is that the defendants had 
to xdmit at least that their cultivation of the 
lands had been intermittent. They- do not 
mean that the plaintiff admitted intermittent 
cultivation of the land. The only point on 
which I differ from the District Judge is in 
regard to the inference which he appears to 
draw from the small amount of compensation 
paid to the defendants in connection with 
certain land acquisition proceedings. The total 
amount as stated was not large and if the 
defendants acceptedthe compensation award- 
ed to them, T do not think that fact should 
go against them. I agree then that these 
lands which are more or less sandy and 
sterile were held as grazing lands or pas- 
turage. I postpone consideration of the: Dis- 
trict Judge’s farther finding that the defen- 

dants are not ratyats within the definition in 
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_ section "5 of the Bengal Tenancy Act and 


cannot as riayats claim occupancy rights. 

The next issue dealt with in the judgment 
of the Court below runs as follows :— 
, 5. Is the plaintiff entitled to obtain khas 
possession of the land in suit and if soto what 
relief is he entitled P 

This issue the District Judge, relying on 
section 106 of the Transfer of Property Act, 
decided in favour of the plaintiff subject to 
his determination of a further issue which 
he framed and in respect of which he took 
further evidence. The additional issue is 
the following:— Whether by custom or 


‘local usage the defendant has got any 
- permanent right to hold the land in suit?” 


The plaintiff has filed a series of cross- 
objections to the course which the District 


’ Judge took but it appears to me that the 


District Judge did nothing which he was not 
competentto doand which in view of the 
pleadings set out in the written statement 
of the defendants, he was not justified in 
doing. The plaintiff’s objections, therefore, 
are not, in my opinion, maintainable. 

On the further evidence produced by 


‘the parties in reference to the additional 


issue, the District Judge found in effect that 
the defendants had some kind of permanent 
heritable and transferable right in these 
chariramna lands and that the plaintiff 


“was not entitled to evict them at his will 


and pleasure. With this I agree and if the 
learned Judge had stopped there and dis- 
missed the suit, there would have been 
little more to say. But he went onto make 


‘a case for the plaintiff which the plaintiff 


did not make for himself and which in effect - 


, he repudiates in the cross-objections which he 


has filed to the decree. What the plaintiff 
claimed and still claims is a right to eject the 
defendants at any time on giving due notice 
to quit. What the District Judge has done is 
to give the plaintiff a decree for ejectment on 
the ground that the defendants have made use 
of the holdings in a way which renders the 
land unfit for the purposes of the tenancy. 
The District Judge, moreover, though he has 
dealt with the casa throughout on the footing 
that itis governed by the Transfer of Pro- 
perty-Act, has justified the ejectment of the 
defendants on the ground stated by reference 
to a provision in the Bengal Tenancy Act, 
which I understand him to have applied by 
analogy. Apart from the plaintif’s plead- 
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ings, I think that the view of the law adopt 
ed is mistaken. 

As I have said the notice to quit was 
apparently served under the Transfer of Pro- 
perty Act and it was ‘a six months’ notice. 
The plaintiff, therefore, apparently took action 
under the first part of the first paragraph’ of 
section 106, and as the defendants ‘certainly 
do not hold these lands for manufacturing 
purposes, the plaintiff must have considered 
the holdings to be holdings for some agricul- 
tural purpose. If they are held for an 
agricultural purpose, then under section 
_117 of the Transfer of Property Act, the 
provisions of Chapter V of that Act which 
contain section 106, do not apply to the case 
at all and the plaintiff has misconceived his 
right. But even suppusing that the notice 
may be taken to be a notice under the second 
part of the first paragraph of section 106, 
the finding that the defendants have a 
permanent right in the holdings removes 
them from the purview of :that section alto- 
gether and the ground on which the District 
Judge has made his decree must be examined 
with reference to other provisions of the 
Act. The user of land for a purpose other 
than that for which it was based, or 
what is known as waste, is dealt with in cl. 
(6) of section 108. Then in order to dis- 
‘eover whether anything done by ‘the tenant 
in contravention’ of the provisions of that 
clause, entails forfeiture of the tenancy, 
reference must be made to the provisions of 
cl. (g) of section 111. The defendant here 
have not denied the plaintiff's title. There 
is no written lease and it is not alleged 
that there is any express condition attached 
to the tenancy by virtue of which the plaintiff 
is entitled to re-enter because the defendants 
havecommitted waste. Itappears, therefore, 
that under the Transfer of Property Act the 
remedy open tothe plaintiff would bea suit for 
compensation or damages or a suit for an in- 
junction. The plaintiff, therefore, in any view 
of this case, is not entitled to a decree for 
ejectment under the Transfer of Property Act. 

Toturn tothe Bengal Tenancy Act, the 
District Judge has referred to section 25, but 
apart from the fact that‘ the plaintiff does 
not himself claim the benefit of the provisions 
of that ‘section, the Diastrict-Judge has. omit- 
ted to notice that those provisions are con» 
ditioned by the provisions of section’ 155 and 
- possibly by other provisions such ag. those 


CASES. “+1910 


contained in sections 76— 88. It is sufcient 
for the purpose of this case to say that the 
plaintiff bas not qualified himself and does 
not claim’ to have qualified’ himself for any 
remedy open to him ander the Bengal 
Tenancy Act. - 

A good deal of discussion F taken place 
on the questions whether these; holdings are 
governed by the Bengal Tenancy Act and 
whether the defendants have occupancy 
rights in them. -l do not think that in the 
present caseit is necessary to decide these 
questions, which depend on the definitions of ~ 
tenure-holder and raiyat contained in section 5 
of the Tenancy Act and also in some degree 
on the meaning of section 193 of that Act. 
The evidence is not, in my opinion, sufficient 
to support the custom or usage, which the 
defendants set up in support of their case., In 
this connection they tried fo prove too much. 
They attempted to make ont that the custom 
or usage was exact in regard. to the number- 
óf years of possession (12) required for the 
acquisition of 6ccupancy-rights in‘ ‘¢hariramna 
lands: In’ this Court it was argued that the 
custom included a right to ‘cultivate chartra- 
mna lands subject to the payment of higher 
rent to the-landlord, and this on the strength 
ófa single document: a formal lease, dated - 
the 25th January 1889 (Ex. D), executed by 
the landlord and containing an | express 
covenant embodying the effect: of the alleged 
custom. Apart from this document there ig 
no evidence that any tenant has ever claiméd 
the right’ to cultivate chariramna land and 
offered at the same time to pay more rent for 
the land. In my opinion the cefendant’s 
case in this respect cannot be put higher than 
this ‘that there is a tendency, in the absence 
of a special contract or special circumstances, 


‘to treat chariramna lands as heritable and 


transferable in the hands of a tenant, a course 
of dealing which in individual’ cases, as ‘in 
the present case, may lead to the, inference 
that some kind of permanent right in the 
lands has been acquired. In my opinion 
on the materials before us it would be unsafe 
to generalize and each case must be dealt 
with on ifs own merita as it arises. 

_ The result is that I concur in’ the anda 
sion at which my learned brother bas arrived. 
Appeal allowed, , 


- 
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RUSSG-CHINBSE BANK V, LI YAU SAM. 
(8. c. 140.W.N. 831, (1910) A.C. 174, 79 L.J.P.C. 69.) ` 
< PRIVY COUNCIL, 
‘APPEAL FROM THE Supreme Cover or 
; Hoxe KONG. 
. Decamber 2, 1909. 
“Phesud: —Lord Macnaghten, Lord Kaka 
‘ and Lord Collins. 
RUSSO-CHINESE BANK—Derexpants— 
APPELLANTS i 
; versus 
LI YAU SAM—P.atsrrer—Reapoxpent. 


Principal and agent —Agant’s limited authority known: 


to stranger —“Holding out”, principle of-—Hstoppet. 

A person who deals with an agent, whoge authority 
he knows to bs limited, does so at his peril, in this 
sense, that shold ths agont be found to have 
exceeded his anthority, his prinoipal cannot be made 
responsible. 

The proposition that, in order that the principle 
of “holding oat” should, in any given ouse of agency, 
apply, tha acb done by the arent, and relied upon to 
bind the principal, must ba an act of that particular 
class of acts, which the agent is held ont ag having a 
general authority on behalf of his principal. to do; 
a of coarse, the party prejudiced’ must have 

bolje eved in the existence of that general authority 

been thereby misled. In other words, if the 
ey be held out a4 haying only a limited authority 
to do of behalf of his principal acts “of a pirticular 
olags, then the principal is not bound by an act done 
outside that authority, even though it be an act of 
‘that particular class, because, the authority being 
thus represented to be limited, the party prejudiced 
has notice, and should ascortain whether or not the 
act ig authorized. | 

Where the principal had nat. by any negligent or 
improper act on his part, allowed the agent to be 
apparently invested with an authoriby beyond or 

greater thah the linrited authority which the plaintiff 
knew ‘him to possess, there canrot be any estoppel as 
against the principal in respect of any of the steps in 
a transaction in which tha plaintiff was deceived by 
the agent acting in-exceas of his authority, since the 
principsl had not done, or parmitted, anything by 
which the plaintif waa deosived. 

This wasan appealfroma jadgment of the 
Saprame Court of Hong Kong in its appellate 
jurisdiction dated July 24, 1909, dismissing 
amotion by the aypallants that judgment 
should bə enterad for them, or alternatively a 
new trial ordered in theaction, tried before the 


Ohief Justica ania Sp2 sial Jary on Jane 2; 
1908. 
Mr. Serutton, K. O., and Mr. F. D. Mac- 
kinnon, for the Appellants: 
Mr H. E. Duke, K. O., and Mr. A. O. 
Nasbité, ae the Respondents. 
Judgment. 


“Lord rr ene is an appeal from a 
judgment of the Supreme Court of Hong 
Kong, in its appellate jurisdiction, dated the 
24th July 1908, dismissing, with costs, the 
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appellants’ motion that judgment should be 
entered for them in an action in which they 
were the defendants, tried before the Ohief 
Justice and a Special Jury on the 2nd June 
1908, or, in the alternative, that the verdict 
found by the jary in favour of the plaintiff 
(the respondent).should be set aside and a 
new trial granted. 

The plaintif in the action is a native 
Ohinese banker carrying on business in 
various parts of China, and having a branch at 


~ Hong Kong, which is managed on his behalf 


by one Lan Chung Yu. 

The defendants (the appellants) are à 
corporation. established under’ Russian law. 
They carry on binking business ab various 


-placas, and, like the plaintiff, have a branch 


at Hong Kong, which, at thetime the events 
happened oat of which the action arose, was 
managed by one Ernest Freyvogel. 

’ For the purpose of doing business with 
Chinese customers, there was established a 
department in the defendants’ Hong Kong 
Bank, minaged ber a Chinese official styled a 
“Comoradora,” with the aid of two Chinese 
evwhiera aud an assistant, also of cials of this 
Bank and in its employ. 

The powers, duties, and obligations of the 
Compradore are enumerated and ‘described in 
great detail in an-Indenture, dated the 17th | 
January 1904, entered into by him with the 
Bank for purpose of giving security to 
his employers for. the faithful discharge of 
his duties. . 

In this dazed it is expressly eos 
a 

"He is on no account to borrow or lend any 
ANA or security for money on acconnt of 
the Bank, or in any way to pledge the cradit 
thereof, without the written consent of the 
Manager, Agent, or Attorney for the tims 
being in charge of the Bankin Hong Kong 
first had and obtained.” ? 

From the parol evidence given at the trial 
it is clear that the Compradore had not any 
authority to receive, on behalf of the Bank, 
from its customers any sums of moneys by 
way of deposits, or lodgment to the credit of 
their current account, or for the purpose of 
financing by anticipation contracts for what 
ig styled in the case “telegraphic transfers” 
which might subsequently be entered into 
between the Bank and those customers. The 
authority of the Compradore as agent of the 


“ Bank was limited in all these respects, 


` 
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- Thè action arose out of negotiations which transaction, and a contract (A) has to be pro- 
took place on the 8rd January 1907 in re- duced to the Manager. The Bank does not 
spect of one of those so-called telegraphic give the customer any writing in English to 
transfers. í show that the contract is made, but it is open 
The nature of these transactions was this. to them to ask to see. . . In the case of 
A customer in Hong Kong, desiring that a a “ready” contract the Bank does not insist 
certain sum of money should be paid to his on a contract signed by the customer; the 
nominee at Shanghai or other place at which. contract (A) might, therefore, be written by 
the Bank (the defendants)-had an office,” the Compradore out of sight of the customer. 
entered into a contract or arrangement with Then, the contract having been signed, the 
their Hong Kong branch that, in consideration customer would have to bring the money, and 
of the payment by him to that branch of asum. fill up “B” himself, or -give the Compradore 
which at the current terms of exchange ab the materials for filling it up: it is more 
Hong Kong would répresent the value there- usual in the case of Chinese customers for 
of the sum to be paid elsewhere, plus æ certain the Compradore to fill up the form; he had in 
profit to the Bank, the latter undertook to fact done so in all cases of transactions with 
arrange by telegraph for the payment of the the plaintiff.” 
sum specified at the place named to the Jt was not customary before January 1907 
customer's nominee. for the Bank to give, or the customer to ask 
In the case ofa native Chinese customer for, any receipt or acknowledgment in 
like the plaintiff, the negotiations leading English that the Bank have received his 
up to the making of such a contract as the money. Then B having been filled in is 
above were carried on through the Com- given to one of the European staff. And eon 
pradore. The customer never came into con- the Compradore notifying the European staff 
tact with the manager, Mr. Freyvogel, and that he has received the money, the telegram 
usually never saw the document which formed issent and the slip C. is made ont. 
the basis of the contract, though it would be | The documents indicated by the letters A, 
shown to him if he asked for it. It was B and 0, were those which had been used 
admitted that, in all such transactions with on a previous occasion when the plaintiff re- 
_ the Hong Kong branch of: the Bank, Mr. mitted money through the Bank by telegraphic 
Freyvogel fixed the rate of exchange and the transfer, and were admitted to be in the usual 
other terms upon which the. matter-was to be form. 
carried throagh, and that the Oompradore The first constitutes the contract with the 
had no authority to fix rate of exchange, or Bank, is initialled by the Manager, Ernest 
any of these terms, himself, or to enter into Frey vogel, and is in the following form:— 


any contract for a telegraphic transfer. with- A. 8. “A? o 
out first consulting the Manager. It was 22.2.08. 
further admitted that the plaintiff had had CONTRACT 


with the defendants before the 3rd January our a/c. 
1907 many transactions similar to the one he No. 10/292. for delivery ready 


then desired to enter into, and was fully ` E. F. 
aware of the bofore-mentioned limitationsof the. Bought from the Russo-CuIıNEsE BANK for 
Compradore’s authority. - account of Messrs Yee Sen Yuen. 


The Chief Justice in his judgment states 
with accuracy and clearness what was the 
course of dealing between the Bank and a 
Chinese customer who applies through the 
Compradore < to transmit money by 

telegraphic transfer’ sabstantially as fol- 
lows: — i i . 

“The Compradore has no authority to fix a 
contract witha Chinese customer unless it 
-has been expressly agreed to by the Manager: > Date 6th J anuary, 1906. 
when the details are so agreed by the Manager -. (Signed) Ne Sau Gookx, 
the Compradore is then authorised to fix the Broker.: 





| 
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The second document, B, is a request to 
Bank to transmit the money by telegram. It 
is signed by the plaintiff on behalf of. his 
principal, and contains a statement of the 
rate of exehange, and the arranged sum paid, 
and the document Cis a mere book-keeping 
slip drawn up to enable the Bank officials to 
enter up.the transaction in its books. 

The Chief Justice then proceeds to state, 
in their Lordships’ opinion quite accurately, 
what is the true position of the Compradore, 


The Co-npradore he gays,-is the Bank’s inter-. 


mediary with Chinese customers. His duties 


are to make with them those contracts which ` 


the Manager authorizes him to make, and none 
others. Asthe Chinese customers are usually 
seen only by the Compradore,; the Manager's 
only means of knowing whether the latter ac- 
curately carries out his instructions consist in 
the written documents handed to him: by the 
Compradore. The authority given to the 
Compradore only extends to arranging with 
the, customers the details of the proposed 
transaction. When those details have been 
arranged, the contract embodying them must 
be submitted to the Manager for his approval. 
The Manager would not recognize any con- 
tract which did not bear his initials. 

It appears to their Lordships that it would 

be difficult to devise any method of transact- 
ing business of-this character more calculated 
than that above described to afford no real 
protection to the Chinese customers of the 
Bank, or to afford greater facilities to the 
Oompradorg, its officer, to commit frauds 
upon these customers. Itis not surprising 
that he availed himself of his opportunities. 
' The plaintiff’s representative, Lau Chung 
Yu, whose testimony is uncontradicted, and 
whom there ig no reason to disbelieve, 
described, according to the note of his evi- 
dence, “the transaction of the 3rd January 
1907, ont of which’ the claim in this action 
Arse, 28 follows:— 

“I went to Russo-Chinese Bank, saw Ng 
Sau Gook, Compradore. I told fini I had 
20,000 to remit. He said Yes, Bank would 
remit. . He wrote something in English on 
paper, then went to European Office. Then 
came back at once. Bank would remit T. T. 
I was to bring money nextday. He gave me 
a verbal price 73.125. This was between 2 
and 4 pu. He said if you want to remit 
more to-morrow, bring it round. Next day 
10 a.x., I went round with Taels 10,000 more, 
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Compradore wrote something in English on 
paper and went to Taipan's office. He came 
back and told me 73.125. 1 agreed to buy at 
that rate. Hetold me to go home and get 
money and he would wire it. I went home 
and worked ont the amount in $41,002.30. 
Then returned to Bank with that money, went 
straight into Oompradore’s office and handed 
the money over to Compradore. Counted it 
ont himself wrote down the price on a piece 
of paper in Chinese (Exhibit 3). 
41,002.30 
Less Commission 41.00 
40,961.30 
“Less commission,” means, commission re- 
turned to the firm by the Compradore. Com- 
pradores in all the Banks allow this; some- 


“times more or less. Then he took 2 nüd 3 


(1.6., Exhibits 2 and 3) and handed the bank 
notes to the cashier in Compradore’s Depart- 
ment. Entry in 2 had already been written 
out by me. Cashier compared: the notes 
with the. amount and chopped it in the 
presence of Compradore. I then went away 
with 2 and 3.” 

The document, Exhibit No. 2, upon 
which much reliance has been placed by-the 
respondent, is written in Chinese. Translat- 


ed, it TUDE as follows :— 


“Tus Yen Sin Yuen Kee 
Book for chopping payments of money. 
(19th day Tung Moon) -3rd January 1907. 

The Russo Chinese Bank to receive Shan- 
ghai Telographic (remittance) of the exact 
sum of Taels 20,000. 

(Chopped) The Accountant's Department 
of the Russo-Chinese Bark of Hong Kong.” 

The Compradore’s visit to the manager 
was @ mere pretence. In fact, he never 
communicated with him at all onthe matter, 
but, having got possession of the plaintiff’s 
money, applied it to his own purposes. 

‘The plaintiff sued the Bank to recover the 
money so paid to their agent, the Com- 
pradore. The precise form of the action is not 
a matter of substance. 

The case was tried before the Chief Justice 
and a special jury of six. The learned Judge 
left to them the three following questions :— 

(1) Did the Bank in fact ‘instruct the 
Compradore to transact exchange 
business with Chinese customers in 
any other way than by receiving 

- gpecialauthorityin each case to doso? 
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(2) Was there such authority given in 
this case ? 

“(8) Did the Bank put the Compradore 
in such a position that he could 
pretend to the plaintiff that he had 
the necessary authority to receive 
the money ; and, if so, did the plain- 
tiff, believing he had that authority, 
hand over the mohey to the Com- 
pradore i in that belief ?” 

He instructed them that he would assume 
they would answer the first two questions, in 
the negative; but that, if they answered the 
third question in the affirmative, they should 
find a verdict for the plaintiff ; ;if in the 
“negative, for the defendants. 

- The jury found for the plaintiff for the full 
‘amount claimed, and must, therefore, be taken 
to have answered the third question in the 
‘affirmative. 

- Judgment was accordingly entered for the 
plaintiff upon this finding. 

The Bank moved the Supreme Court to 
‘have this verdict and judgment set aside, 
‘and judgment in the action’ entered for them, 
or in the alternative that a new trial should 
be directed on the grounds of misdirection by 

‘the learned Chief Justice, that the verdict 
“was against the weight of evidence, and on 
other grounds not necessary to particularize. 
On the 24th July 1908, the Supreme Court, 
in its appellate jurisdiction, delivered the 
judgment appenled against, dismissing the 
appellants’ motion with costs. 

There is no dispute in the caseas to facts, 
and little, if any, controversy as to the law. 
It 1s undoubted that a person who deals with 
an agent, whose authority he knows to be 
limited, as the plaintiff knew in this case, 
does so ‘at his peril, in this sense, that should 
‘the agent be found to have exceeded his 
authority, his principal cannot be made res- 
ponsible. While the several authorities cited 
‘by Mr. Scrutton, from Grant v. Norway (1) 
down to Ruben v. Great Fingall Consolidated 
(2), establish, in their Lordships’ opinion, 
the proposition that, in order that the 
‘ principle of “holding out” should, in any 
‘given case of agency, apply, the act 
done by the agent, and relied upon to bind 
‘the principal must be an act of that particular 
class of acts, which the agent is held out ag 

l a 10 C. B. 665; 20 L. J. O. P. 93; 15 Jur. 296. 


(2) (19061A. 0. 489; 75 L J.K. B. B48; 95 L. T, 214; 
<82 T. L. R. 712 13 Manson 248. 
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having a general authority on behalf of his 
principal to do; and, of course, the party 
prejudiced musthave believed inthe existence 
of that general authority and been thereby 
misled. In other words, if the agent be held 
‘out as having only a limited authority to do 
on behalf of his principal acts of a particular 
class, then the principal is not bound by an 
act done ontside that authority, even though 
it be an act of that particular class, because, 
the authority being thus represented to be 
limited, the party prejudiced has notice, and 
should ascertain whether or not the act is 
authorized. In their Lordships’ view, there is 
no evidence that the fraudulent Compradore 
had, or was believed to have, or was held out 
as having, any authority beyond the strictly 
limited . one already “mentioned. He was 
authorized to arrango the details of the 
negotiations for the “telegraphie transfers” 
of money to be submitied to the Manager fur 
approval; but he had no authority to receive 
money for the purpose of such transfers 
until those details had been so submitted 
and approved of, that is until a binding con- 
tract had been entered into by the Manager 


on behalf of the Bank to transmit the money 


on the terms approved of when received. The 
Bank had not, by any negligent or improper 


‘act on their part, allowed the Compradore to 


be apparently invested with an authority 
beyond, or greater than, the limited authority 


which the plaintiff knew him to possess. 


Everything which he was by them permitted 
to do from the beginning to the end of the 
business was as consistent with the exercise 
“of this limited authority as it was with the 
exercise of a wider or more general authority, 
There cannot, therefore, be any estoppel as 
against the Bank in respect ofany of thesteps 
in the transaction, since they have not done, 
or permitted, anything by which the plaintiff 
was deceived. 

It was contended by Mr. Duke on behalf 
of the respondent that in dealings such as 
those which took place in this case with the 
Chinese customers of the Bank, the Com- 
pradore was the alter ego of the Manager, and 
that as the plaintiff's money had admittedly 


‘been handed to him, and the receipt of it 


acknowledged on the face of Exhibit 3 by the 
‘proper Bank official in the Compradore 
Department it must be taken, for the purposes 
.of this case, to have been received by the 
Bank, is now held by them, and should be re. 
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turned to the plaintiff. Their Lordships think, 
for the reasons already stated, that this 
contention cannot’ be sustained. On the whole 
they are of opinion that there wasno evidence 
to support the finding of the jury on the 3rd 
question left to them, that the appellants 
were, therefore, entitled to have thejuadgment 


entered for the plaintif in the action set 


aside, and judgment entered for them with 
costs, and thet this appeal should be allowed. 
They will kumbi advise His Majesty accord- 
ingly. | 

Having come to this conclusion, it is 
unnecessary for their Lordships to deal with 
the question of the alleged misdirection of 
the Chief Justice in-his summing up. They 
think it right, however, to say that while he 
summarized the evidence. with the greatest 
clearness and accuracy, and directed their 
attention te most of the material points, he 
appears to have failed to appreciate how 
inapplicable the doctrine of “holding out” is 
to “case in which the Agent's authority is, 
to the knowledge of the person dealing with 
him, limited, and that by reason of this his 
observations to the jury, at several portions 
of his charge, amount practically to misdirec- 
tions, by which they might possibly have 
been misled, though it is by no means clear 
that they did not in fact fully nuderstand the 
nature of the questions left to them. 
appeal. 

Solicitors: Messrs. Stephenson, Harwood and 
Co., for the Appellants. : 

Solicitors: Messre. Wadeson and dalan 
| for pae Respondents. 
Appeal allowed with costs. 


in 





(s. 0.140. W. N. 4038.) 
‘ '* QGALGUITA HIGH COURT. 
Crvi Rues Nos. 1265 ro 1267 oF aus 
July 13, 1909. 
Present: :—Mr. Justice Chitty and Mr. J ustice 
Carnduff. 
canis SUNDARI DASSYA AND OTHERS 
- < PLAINTIFES —P£TITIONERS 
| : versus 
SABED SHEIKH AND “OTHERS— DEPRNDANTA 
———OPPOSITE PARTY. 
, Specific Relief Act (I of 1877) a. 9—Disposséssion in 
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In execution of a decree for khas possession against 
n landlord, his tenants were ousted: Held, that this 
dispossession could not be ssid to be a dispossession 
otherwiae than in due course of law and that section 


, 8 of the Specifio Relief Act was not intonded to be 


used in cases of this kind for: which a special 
provision was made inthe Oivil Procedure Code, 
1832, section 382, 


Rules against the orders of the Additional 
Munsif of Pabna, dated February 4, 1999, 
passed in certain suits under section 9 of the 
Specific Relief Act. 

Babu Anitlendra Nath Roy Chowdhury, for 
the Petitioners. 

Babu Mohini Mohan ree age for the 
Opposite Party. 

Judgment.—tThese are three rules 
calling upon the opposite party defendants 
to show cause why the-decrees dismissing the 
plaintiffs’ suits under section 9 of the Specific 
Relief Act should not be set aside on the 
ground. that the plaintiffs were not dispəs- 
sessed in due course of law. It appears that 
the plaintiffs were tenants on the land. There 
was a decree against their’landlord for khas 
possession and in execation of that decree the 
Commissioner ousted not only the landlord but 
also the tenants. Wedo not think that this 
dis possession in execution of a decree for khas 
possession can be said to be a dispossession 
otherwise than in due course of law. Section9 
of the Specific, Relief-Act was not intended to 
be used in cases of this’. kind for which a spe- 
cial provision’ was made-in the Code of: Civil 
Procedure, 1882, section 882 (to which 
there is. corresponding provision in the 
Code of 1908). The learned Munsif has 


- found against the plaintiffs on. the facts and 


it appears thet the dispossession was simply 
in execution of that decree. ' It is open to 
the plaintiffs to bring suits to establish their 
1ight, if they have a title as tenants and can 
claim to remain on the ‘land. But so far as 
these suits go, it cannot be said that the 
Munsif has acted without jurisdiction or 
illegally in. the exercise of his jurisdic- 
tion, in dismissing them. We think, there- 
fore, that the rules must be discharged with 
costs, one gold mohur i in each case. 


Rule discharged, 


w 
~ 


¢ 
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DHIRENDRA MOHAN V, EMPEROR. 


(5. c. 14 C. W. N. 408.) - 
CALCUTTA HIGH COURT, 
Ortwan Rong No. 1195 or 1909. 
November 15, 1909: 
Present:—Sir Lawrence Jenkins, KT., 
Chief Justice and Mr. Justice Woodroffe. 
DHIRENDRA MOHAN GOSSAIN AND 
OTHERS——A COUSED—PETITIONERS 
Lersus 


i EMPEROR—Oprosrre Party. | 

Penal Code (Act XLV of 1860), 8. 879 —Theft—Claim 
of right--Bona fide, that is, not a pretence. _ 

One who asserts a claim should not be convicted of 
theft, unless the Court is in @ position to say that the 
claim is a mere pretence. 

. Hari Bhuimali v. The Emperor, 90: W.N. 974; 

2 Or.-L. J. 886,followed. b 


| Rule against the order of the: Sub-Deputy 
Magistrate of Barrackpore, dated June 22, 
1909, affirmed on appeal by the District Magis- 
trate of 24-Pergannahs on July 23, 1909. 


- Facts.—The case for prosecution is that 
the complainant was in uninterrupted posses- 
sion of a tank for the last 20 years, that the 
accused gave order to fishermen to catch fish 
“from the tank and they did not listen to the 
protests of the complainant against this act. 
` The defence alleges that the tank was pur- 
~ chased by the accused and that after the 
purchase, possession was given by the ven- 
dor, that since then the accused threw 
prawns into the tank and on the day of 
„occurrence théy caused fish to be caught. 


- The Court found that the complainant was 
in possession of thetankfor the last 5 or 6 years, 
that he was in possession when the tang was 
purchased by the accused, that the complain- 
ant was not present when possession ofthe tank 
was made over by the vendor of the accused 
to the latter, and that so long‘as the com- 
plainant was not dispossessed of the tank by 
any legal process, his possession to it was 
_ unquestionable. 8 


“ The Court then held that “living as they 
do in the same village, both the parties knew 
éach other’s position regarding the possession 
of the tank, and when complainant protest- 
ed against the actions of the accused and 
when the latter knew {it full well that no 
legal‘ method was adopted by them to oust 
the complainant, they could not get the pro- 
tection of bona fide claim of right,” | 


~ The Court found the accused guilty under 
section 379 of the Indian Penal Code, of 
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theft and sentenced them to pay -a fine. of 
Rs. 50 each. i 
: “The necused obtained this Rule. 
Babus Dasarathi Sanyal and S. O. Mukherjee 
for the Petitioners. ~ f 
. Judgment.—In this case it is clear.” 
that the petitioners, who have been convicted, 
assert a claim, and one who asserts a claim 
should not be convicted of theft, unless the 
Court is in a position tosay that the claim is 
a mere pretence. This is the law as laid down 
in Hari Bhuimali v. The Emperor (1). Here. 
it is impossible to say that the claim is a- 
mere pretence. Indeed, the lower. appellate 
Court contemplates that there must be a civil 
suit about thetank which has given rise ta 
the present criminal proceedings. - 
The result is that the rule must be made 
absolute, and the conviction and sentence set 


“aside. The fine if already paid must be res. 


funded. 


Rule made absolute, 
(1) 90. W. N. 974; 2 Cr. L. J. 838. 





“e 


(s. c. (1910) M. W. N. 48) 
MADRAS HIGH COURT. 
Second Cryin APPRAL No. 1428 or 1908. 
December 9, 1909. i 
Pressni:—-Sir Arnold White, K1:, Chief 
[Justice and Mr. Justice Krishnaswami Aiyar: 
MINAKSHI AMMAL—DEFENDANT— 
APPELLANT 
tereus 
VISVANATHA IYER—Pramturr— ` 
RESPONDENT.’ i 


Will—Joint Wills——-Death of one party—Revocation b y 
the other. _ 5 

A joint Willis irrevocable where the ` survivor hes 
taken a benefit on the death of the co-testator. Whero 
the surviving co-testator succeeds to the bequeathed . 
property under the ordinary law of inheritance, he 
cannot be said to have received 8 benefit under the 
provisions of the Will, Persons may agree to make 
mutual Wills which remain revocable during the joint 
lives by either with notice to the other. Where the 
joint Will is a disposition by each testator of his own. - 
property without any arrangement between the two 
the Will is revocable at the will of either and cannot 
bo proved till the-death of the survivor, - WÉ 

Stone v. Hoskins,. (1905) P. 194; 74 L.J. P. 110; 64 
W. R. 64; 98 L. T. 441; 21 T. L. R. 528, followed. 


Second appeal against the decree of the Dis- 
trict Court of Tanjore, in Appeal Suit No. 950 
of 1906, presented against -the décree of the 
Court of the District Mansit of Valangiman, 
in 0.8. No. 315 of 1905. Ek 


‘4 


Vol, VI. 


MINAKSHI AMMAT V. YISHVANATHA IYER. 


‘The Advocate General, ‘for the Appellant. 
Mr. T. B. Ramachandra Iyer, for the Rè- 
spondent. - ` 
Judgment. 
White, C.J.—In this case one Subbier . 
and one Soshi Ammal, who ‘were the 
father and mother of the defendant in 
the suit and the grandfather ‘and grandmother 
of the plaintiff (the plaintiff being the son of 
the defendant), made a joint Will in December 
1897. In the year 1899, the testator died. In 
the year 1904, the testatrix executed a gift to 
her daughter, the defendant, of the amount 
which-the plaintiff in the present suit claims 
heis entitled to recover from the defendant as 
a legacy, bequeathed to him by the Will. 
_ Nowif the testatrix’s Will is irrevocable and 
that is the view taken by the District Judge, 
the plaintiff is entitled to aucceed. If, on the 
_ other hand, the testatrix’s Will is revocable, 
-itmust Be taken that it had been daly revoked ` 
or superseded by the gift in1904 to the defen- 
dant and.tbhe plaintiff is not entitled to 
sugceed, ‘That was the view taken by the 
District Munsif,.who dismissed the suit. 


The Willis to this effect: it recites that the 
testator and testatrix have no male heirs and 
have only female ‘heirs and that they have 
made thearrangements setforth in the Will 
so that their daughters and their heirs may 
have no -misdnderstandings after their death 
in respect’ of -the immovable and movable 
properties possessed by them. Then the Will 
proceeds to refer to properties of the value 
of Rs.-800, which belonged to the testator 
and to property of the value of Rs. 1, 200 which 
belonged to the testatrix, making Rs. 2,000 
in all:-Thenthe two properties are dealt with 
together. Out of the Rs. 2,000 one daughter 
is to take Rs. 800 and pay Rs. 400 to another 
daughter. The eldest- daughtér is to take 
Rs. 1,200 and out of that pay Rs. 400 
to , another daughter? s son, Then the - 
Will further provides that the heirs of the 
eldest daughter, the eldest daughter being 
the mother of the plaintiff, shall perform 
the funerals and that the eldest daughter 
shall pay Rs. 400 to the plaintiff after the 
funeral ceremonies. We will take ib that thé 
plaintiff fulfilled the condition precedent as 
regards the performance of the funeral cere- 
monies. If, therefore,the disposition under the . 
Will is irrevocable, he is entitled to recover 
this Rs. 400.’ 


AN 
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Mhe Lak with regard to the question we have 
to decide is laid dows i in Theobald on Wills, 
6th Edition, page 17 “persons may make joint 
Wills, which are; however, revocable at any 
time by either of them or by the survivor”. 

“A joint Will may be made to take effect 
after the death of both testators; and if the 
“joint Will i 18 not a disposition by ai testator 
of hisown property, but a disposition of a 
joint property after the deathof the survivor, 
the Will cannot ba proved till the death of 
the survivor.” 
Itseems that two persons may agree to 
make mutual Wills, which remain revocable 
during the joint lives by either with notice 


‘to the other, but become irrevocable after the 


‘death of ane of them if thesurvivor takes 
‘advantage of the provisions made by the other. 

A similar statement of the law is to be 
found in Williamson Executors, 10th Edi- 
tion, page 94, and in Jarmanon Wills, 1893 
Edition, Volume l, page 27. With regard to 
the authorities, 80 ‘far as I am aware the 
only authority which can be said in any way 
to support the contention advanced by the 
plaintiff, who is the respondent before us, is a 
judgment of Lord Camden which is very 
shortly reported in a case in Chancery decided 
so long ago as 1769, Dufour v. Pertera(1). That 
case, however, was discussed and distinguished 
in the later case of Walpole va Orford (2) 
and the decision in that case is clearly against 
the plaintiff's contention that‘the Will is 
irrevocable, 

The Privy Council case Denyssen v. Mostert 
(3) is an appeal from the Cape of Good Hope, 
and it turns at any rate to some extent on 
questions of Roman and Dutch Law. So far 
as I know, thereis nothing in that case which 
helps the contention puf forward on behalf of 
the plaintiff. But the most recent, and, as it 
seems to me, the clearest exposition of the 
law on this question is that given by Lord 
Barnes, Sir Gorell Barnes as he then was, in 
the case of Stone v. Hoskins(4). At page 197 he 
says: Ib appears to me that the result is tolér- 
ably plain. If these two people had made 
Wills which were standing at the death of the 
first to die, aud the survivor had taken a 
* (1) (1789) Dick 419. - 

A 80 English Rep. 1076, . | 

3) L.R. 4 P. C. Appeals 236; 41 L. J. P. C. 41; 20 
- W, R. 1017, 8 Moore P. O. 502. 

(4) (1905) P. 104 74 L. J. P. 110, 54 W. R. 64; 93 
L. T. 441; 21 T. L. B. 528. 
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benefit by that death, the view is perfectly 
well founded that the survivor cannot depart 
from the arrangement on his part, because by 
the death of the other party, the Will of that 
party and the arrangement have become 
irrevocable ; but that case is entirely different 
from the present, where the first person. to die 
has not stood by the bargain and her ‘mutual’ 
Will has in consequence not becomsirrevocable.”’ 

By the “ muttal will!’ he means the Will 
made by the survivor. “ The only object of no- 
tios is to enable the other party to the bargain 
to alter his or her Will also, but the survivor 


in the present case is notin any way prejudiced., 


He has notice as from the death.” 

Applying that principle to the facts of the 
case before us we have to see whether ib can 
be said that the survivor has taken a benefit. 
Tt was suggested that she took a benefit by 
the death of the co-testator. That may be. It 
may be that in this case if the wife died first, 
the husband took a benefit and if the husband 
died first the wife took a benefit; but the 
benefit sotaken was under the ordinary law 
and not under the provisions of the Will. As I 
understand the will, there is nothing which 
gives the surviving testator or testatrix a 
benefit on the death ofthe testator or testatrix 
who predeceases. 


No doubt the object of the Will was to give 
theissne certain advantages. Those advantages 
would accrue-to the issue on the death of both 
the testator and the testatrix and not before. 
But we should be extending the equity doc- 
trine if we were to hold that it applied to an 
advantage ofthat sort. The advantage con- 
templated by the doctrine and recognised in 
the cases apparently is a benefit or an advan- 
tage obtained by the survivor under the 
provisions ofthe Will. Now I don’t think it 
possible to say what happens in this case. I 
must hold that in my judgment the District 
' Munsif is right and the District Judge is 
wrong. I come to this decision with some 
reluctance ; but the law seems to me to be so 
clear that I can come to no other conclusion. 
The result is that the decree of the lower 
appellate Oourtis set aside and that of the 
DistrictMunsif restored with costs throughout. 

Krishnaswami Aiyar, J,— | agree with the 
learned Chief Justice. The suit is to enforce a 
legacy. A Will was made by the plaintiff's 
grand-parents. It is ‘called a mutual Will. So 
far as one can gee from the language of the 
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instrument it really isa Will by two persons, 
each, of his or her own property; but the dig- 
positions are contained in one paper. In tbis. 
case no agreement or arrangement between 
the testator and the testatrix is alleged and in 
none of the cases, that have been discussed 
by the learned Chief Justice, was it held com- 
petent to any person toset up that the Will 
was irrevocable in the absence of a plea that 
there was an arrangement between’ the per- 
sons who made their Wills and that each 
should stand by the other. 


Now. as I have already said, the dapu 
tions contained in this Will are dispositions 
by;each of his or her own property and ‘as 
the plaintif has not started his case with 
any allegation of an arrangement between 
the two, it seems to me that the plaintiff is 
bound to failon this very ground. But assum- 
ing that there was an arrangement to be 
implied from the language of this instrument, 
even then it is clear on the authorities that it 
cannot be said that the Wills are irrevocable. 
For, ib is plain upon the cases that have 
been discussed that, in order that the Will 
should be irrevocable, it is necessary that the 
person attempting to revoke it should have 
received a benefit under the Willof the other. 

Nowin this case if the wife died first, I 
think it would be impossible to contend that 
tlie husband would succeed to the properties, 
She disposed of the properties after the death 
of the husband, ib is true, in favour of her 
daughters and the plaintiff, a daughter’s son, 
But so far as any intermediate estate is con-., 
cerned that is, the estate undisposed of by, 
the Will, it will pass under the law of intestacy 
tothe daughters and not to the husband: 
It may be that, so far as the husband is con- 
cerned, if he dies first, his life-estate will 
pass to the widow ; but it passes not under 
the terms of the Will, but under the law of 
intestacy. But, so far asl have been able to 
understand the authorities, it is only in cases 
where a benefit is received by a mutual testa- 
ment under the terms thereof that he or she 
can be said to be precluded from revoking 
the Will. I come, therefore, tothe conclusion 
that the Will is really superseded by the gift 
which the testatrix has made. The gift deals 
with the properties which are dealt with by 
the Will and if all the properties dealt with 
by the Will are disposed of by this gift, then 
is no property left upon which the Will conld 
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operate. The second appeal must, therefore, 
be allowed, the decree of: the District Judge 
reversed and that of the 
restored. The plaintiff must pay the costs 
Garong sows >11 

6 Appeal allowed, 


m 





~” (B o (1910) M. W. N. 52; 7 M. L. T, 808.) 
© , MADRAS HIGH COURT, , 
_ ORIMINAL Revision Cass No. 647 or 1909. 
March 10, 1910. 
Present:—Mr. Justice Miller. 
 KOIDA TED y =P sakan 
VETSUS 


EMPEROR—Oprosrts Party. 


Madras Village Police Regulation (XI of 1816), s. ` 


10—Kalian— Whether one of lowercaste, 

A Kallan is not one belonging to the servile caste 
contemplated by the Regulation XI of 1816. 

"Queen y y. Nabi Sahib,6 M. 247; Rattigadu v. Konda 
Reddi, 26M. 271, followed. 


Petition under sections 435 and 439 of the 
Oriminal Procedara Code, praying the High 
Court to revise theorder of the Village Magis- 
trate of Virivedu, dated 25th October 1909, 
in Calender Case No, -2 of 1909 on his file. 
` Mr. K. Jagannatha Iyer, for the Petitioner. 
_ The Public Prosecutor, for the Crown. 

- Order.—The accused was aKallan ‘and 
was found by the Village Magistrate guilty of - 
abusive language and sentenced to .thrée 
hours confinement in the stocks. The offence 
was undoubtedly an offence of abusive langu- 
age andthe Village Magistrate was com- 
petent to punish it. But I am -bound by the 
decision in ‘Queen v. Nabi Sahrb(1); Rattigadu 
y.. R Reddi (2) and it seems to me that 
the interpretation put in those cases on the 
phrase in the Regulation, the lower castes 
of the people would exclude the Kallan caste 
from that category. Ido not think the Kallang 
‘were ever regarded as a servile oaste. The 
sentence is set aside. No further proceedings 
need be taken in the’matter. 


Sentence ‘set aside. 
(1) 6 M. 247.. 
(2) 24 M. 271. 


a 
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Code, 


PIDDA-ENUMUNDUGARD V. EMPEROR., 


(s. c. (1910) M. W.N. 52.) - 
MADRAS HIGH COURT. JI © 
CRIMINAL APPRAL No. 657 or 1909. 
January 18, 1910. 
Basah Sir Ralph Benson: Kr., Judge and 
Mr. Justice Sankaran Nair. 
PIDDA ENUMUNDUGARU alas ARULU 
' RAMUDU— APPELLANT 
versus 
EMPEROR—Responpent. 

Penal Code (Act XLV of 1860), s8. 891 and 892-~ 
Conviction for dacotty-~Siw persons charged—Three 
acqutitted---Conviction altered into one for robbery. 

Where the evidence showed that there were six 
robbers and. three were acquitted, the conviction 
of the rest under section 3891 was nob sug- 
tuinable and was altered are ono for robbery under 
section 892. 

Appeal against the sentence of the Court 
of Session of Cuddapah Division, in Cases Nos. 
1, 46 and 47 of the Calendar for 1909, after 
service of notice on the appellant. 

ue Public Prosecutor, for the Crown. 
Judgment.—tThe Sessions Judge has 


‘nowhere in his charge to the Jury directed 


their attention to the evidence as to -the 


number of the robbers so as to show that 


there were five or more offenders and thatthe 
offence. amounted to dacoity. The evidence 
shows that there were six robbers. But three 
of the accnsed were acquitted. It is, therefore, 
impossible to sey that there mast have been 
five or more robbers and that the accused 


-have not been prejudiced by the, neglect of 
the Sessions Judge to deal correctly with 


this matter in hisa* charge to the jury. We 
must take it that the evidence does not 


show that the offence was more than 


robbery under - section 392, Indian Penal 
and we alter the conviction to 
one uncer that section. We observe 
too that the Sessions Judge has sentenced 


the 5th accused to five years’ rigorous impri- 


sonment‘and the lst accused to only two years, 
though the oth appears to have taken, if 
anything, a less’ active part in the offence 
and the Sessions Judge’ gives no reason for 
the difference as he certainly ought to have 
done. . We reduce the sentence on the Sth 
accused to two years’ rigorous imprison- 
ment. We make no alteration in rae sentence 
on the Ist accused. 
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ADIL KHAN p. MOHAMMAD SADIK ALI KHAN. 
. (a. 0. 18 0.-0. 43.) 
OUDH JUDICIAL COMMISSIONER’S 
COURT. 

Sgooxp Civit APPRAL No. 181 oF 1909. 
December 17, 1909. 
Present:—-Mr. Gam ên J. ©. and, 
Mr. Evans, A. J.C. 

ADIL KHAN-—PLATNTIFE 

versus ` 
N. MIRZA MOHAMMAD SADIK ALI 


KHAN AND OTHERS——[)EFENDANTS. 
Sale duly confirniod, validity of—-Attachment by a 
Court without jurisdiction, effect of ~Irregularity in 


_ attachment, 


A sale ordered by a Court having jurisdiction and 
-duly confirmed by itia not invalidated by proof that 
‘the original attachment was.made by a Court not 
having jurisdiction.’ The absence of a regularly 
perfected’ attachment amounts at most to an irrogn- 


larity which does not affect the validity of the sale 


‘after it haa been duly confirmed. 

Sheodhyan v. Bholanath, 2] A. 311; Mamie 
Naik v. Subramanta Ayyar, 18 M. 437; Kishory 
Mohun Roy . v. Mahomed <Afujaffar Hossein, 
18 0. 189; Tasadduk Rasul Ehan v Ahmad Husain, 21 


C. 68; 20 I. A. WO; Babu Avul Kasim Ehan v 


Babu Hari Singh, Soleat Oase No. 215, referred to. 
Appeal against the decree of Rai Bahadur 


Kunwar Parmanand, Additional J udge, Luck- . 


‘now, dated 12th March, 1909, reversing the 
decree of Babu Shanker Dayal, Munsif, North 
‘Lucknow, datéd 17th September, 1907. 

- Messrs Wasim and B. Hart Kishen Dhaon, 
-for the Appellant. 

REFERRING ORDER. 

Evans, A. J. C.—This isan appeal against 
an arden of the Additional Judge of Lucknow. 
dismissing n- claim of the appellant with 
respect toa 4anna share in the village of 
-Hasnapur. {n paragraph 7 of the plaint the 
-plaintiff prayed for a declaratory decree to 
the effect that the judgment-debtors defen- 
dants Nos. 3 to 7 had no right in the share 
“noted above. Defentlants Nos. l and 2 are 
‘certain deéree-holders who had attached the 
same property in execution of their decree. 
Defendants Nos. 3 to 7 do not appear to 
oppose the claim and the dispute is between 
‘two rival decree-holdprs represented by the 
- ‘appellant and the respondents. 

The facts ofthe case are as below :—The 
appellant isthe assignee of a decree against 
defendants Nos. 8 to 7 obtained on the 16th 
July, 1904. The. respondents obtained a 
decree against the same persons for 
“Rs. 44,966 on the’ 20th December, 1902. 
The appellant applied for execution of his 
_ decree by sale of the property in dispute on 
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(Munsif, North) decreed the claim but the - 
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the 15th May, 1905, and the property was — 
- attached on the 
- 26th July, 1905, the respondents. applied for. 


22nd May, 1905. On the 


execution of their decree by sale of, certain 
villages including the share in dispute and 
the share in dispute was accordingly attached 
on 14th Angust, 1905.- The attachment 
made at the request of the appellant was 
from the Court of tha Munsif (South) Luck- 
now and that made at the request of the 
respondents was from the Court of the 
Subordinate Judge of Lucknow. At the 
request of the respondents the appellant’s 
application for execution was transferred to 
the Court-of the Subordinate Judge on the 


29th March, 1906. Ou the 21st July, 1906, 


the share in dispute was sold in execution of 


‘the appellant’s decree and was purchased by 


him. On the 27th August, 1906, the sale 
was confirmed and the usual certificate was 
granted to the auction-purchaser. Certain 
objections were subsequently taken by the 
respondents in which they urged thate the 
sale was invalid. The appellant filed an 
objection under section 278 of the Code of 
Civil Procedure (Act XIV of 1882) which 
was disallowed on the 12th December, 1906, 


“And the respondents proceeded to bring the 


disputed property to sale in execution of their 
own decree. The appellant, therefore, insti- 
tuted this suit for a declaration that the 
judgment-debtors had no “interest in the 
property-purchased by him in execution of 
The Court of first instance 


learned Additional Judge accepting the re- 
spondent’s appeal, dismissed the claim on the 
ground that the property in dispute is situ- 
ated within the jurisdiction of the Munsif, 
North Lucknow, while it was attached by 
order of the Munsif, (Sonth) Lucknow, and 
relying on the case of Ram Chand v. Pitam 


Mal (1)the -learned Additional Judge held” 


that the sale was void because there was no 
valid attachment before the gale. He refused to 
follow the ruling of the Calcutta High Court in 
Tincourt Debyav. Shib Ohundra Pal Chowdhury 
(2). He bas referred to Abhoy Ohurn Ootindoo 
v.. Ghulam Ali -(3)and Dakhina ‘Churn Ohat- 
topadhya v. Bilish Chunder Roy (4). The 
rulings in Ram Chand v. Pitam Mal (1) and 
(1) 10 A. 508. 
(2) 21 0. 689. 
eae 
4) 18 0. 626, 


ë 
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p ADIL KHAN t. MOHAMMAD SADIK ALI KHAN, 
Tincourt Debya v. Shib Ohandra Pal (2) refèr 
simply to cases in which objections were 
taken before the Court executing the decree 


under section 311 of the old Code of Civil 
Procedure and in my opinion matters which 


should be considered under this section are- 


distinct from matters which should be con- 
sidered in a regular suit after a sale has been 
completed and confirmed by the Court 
executing the decree. In Abhoy Ohurn 
Ooundoo v. Ghulam Ali (8) it was held that 
a Muusif had no jurisdiction to attach and 
sell property outside his jurisdiction and in 
Dakhina Ohurn Chattopadhya v. Bilash Ohunder 
Roy(4) -the sale carried on by the Subordinate 
Judge was set aside on the ground that the 
property was not situated within his juris- 
diction. In this particular case it is truo 
that the attachment was made bya Munsif 
who had no jurisdiction where the property 
was situated, bub it appears that the sale was 
carried out by the Subordinate Judge and the 
cerfificate granted by him. The point for 
decision is whether the fact: that the attach- 
ment was originally made by a Court having 
no jurisdiction has the effect of rendering 
invalid a sale subsequently completed and 
confirmed according to law by a Court having 
jurisdiction. This is a matter of some 
importance and, as there is no clear authority 
of this Court on this point, I am of opinion 
that this appeal should be decided by a 


Bench of two Judges of this eae and 


I ea accordingly. 


+. 


Judgment. i 


Evans, A. J. C.—This is an appeal against 
an order of the Additional Judge of Lucknow, 
dismissing the claim of the appellant with 
respect to a4 annas share in the village of 
. Hasanpur. 

The facts of thè case are set forth in the 
referring order dated the 15th November, 
1909. ` On a consideration of the whole facts 
we.are of opinion that the decision of the 
learned Additional Judge is not cérrect: The 
point for decision is whether a sale ordered by 
a Court having jurisdiction and duly confirm- 
ed should be considered null and void because 
the original attachment was made by a Court 
- without jurisdiction. The rulings in Sheodhyan 
v. Bhola Nath(5); Muntappa Naik v. Subrama- 


nia Ayyar(6); Kishory Mohun Roy v. Mahomed 
(5) 21 Á. 311. 
(6) 18 M. 437. 
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Mujaffar Hossein(7) ; Tasadduk Rasul Khan v. 
Ahmad Husatn(8) and Babu Abul Kasim Khan 
v. Babu Hart Singh (9), appear to settle this 
question. The first three cases are authority 
for the proposition that the absence of an 
attachment prior to sale does not render a 
sale invalid and a- fortiori, where the only 
irregularity is that the attachment was made 
by a Court having no jurisdiction, such an 
irregularity cannot possibly operate as 
rendering a sale invalid which has been 
duly confirmed according to law by a 
Court having jarisdiction. Tasadduk Rasul 
Khan v. Ahmad Husain (8) was a case 
in which an application was made under 
section 811 of the Code of Civil Procedure 
(Act XIV of 1882) and it was held that a 
material irregularity does not make a sale a 


‘nullity unless there is proof of substantial 


EN 


injury to the judgment-debtor. No such 
injury is pleaded in this case. In Babu Abul 
Kasim Khan v. Babu Hari Singh(9) a question 
arose as to whether a sale of certain 
villages in execution of a decree was valid or 
not, Amongst other matters discussed by 
Dr. Howell, A. J. C., one was whether a sale 
can be considered null and void because there 
was no prior valid attachment. He held that 
“the absence of a regular attachment may be 
good ground for setting aside a sale on the 
judgment-debtor’s application before the 
sale has been confirmed; butit is no ground 
for holding the sale to be void, atthe suit of 
the judgment-debtor or his representatives, 
after the sale has been confirmed, and a sale 
certificate granted to the purchaser.” It is 
true that Burkitt, J. C., differed from Dr. 
Howell upon this point, but under the rules 
of this Court the appeal was decided in 
accordance with the opinion of Dr. Howell 
and it is conceded that this decision was 
upheld by their Lordships of the Privy 
Oouncil, We, therefore, find that there is a 
decision of this Court in favour of the present 
appellant.. 

1 would accept the appeal and, setting aside 
the order of the lower appellate Court, restore 
that of the Court of first instance with costs 
in all Courts. 

Chamier, J. C—The Subordinate Judge 
who ordered the property to be sold had 
jurisdiction to do io. The absenceof a regular- 

(7) 18 ©. 188. 


(8) 31 0.66; 20 L A. 176. 
. (8) Beleot Case No, 215. 
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ly. -perfected attachment was at most- an 
irregularity which cannot affect the: validity 
of the sale now that it has. been confirmed by 
a Court having jurisdiction. I agree with the 
order Pk by my learned colleague. 
AERE allowed, 


3. 
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~ (5. c. 18 0.6. 48.) ` | 
0UDH JUDICIAL COMMISSIONER'S 
i COURT. 
MISOELLANEOUS Orvis Aperat No. 57 or 1909. ` 
l January 81, 1910. 
Present: —Mr. Chamier J. O. and 
Mr. Evans, å, J.C. - ' 
Musammat KABILASI KUNWAR— 
JUDGMENT-DEBTOR 
CETEUS 

Raja. RUDR PARTAP SAHI—DEOREE- 

~ HOLDER. 

Eaecution of dečree—Applicition against one of 
several joint judgment-debtors, effect of, against others 
~—Limitation Act (IX of 1908), Bch. 1, art. 182. 

- Where a decree has been passed jointly against 


more persons than one, an application for execution 
made against some of them will keep the decree alive 


inst them all 
"E Harendra Lal Roy Chowdhry v. Sham Lal Ben, 27 C. 


210, distinguished. 
i - Appeal against the order of Mubammad Rafik, 


Esquire, District Judge, Rai Bareli, dated 21st l 


September, . 1909, reversing the order of Shah 
Muhammad Zahir Alam, Deputy Collector, 
Sultanpur, dated 17th March, 1909. . 

Mr. J. P.O. .Bhattacharjs, for the Appel. 
lant. ‘ 

"Babu Ishwart ‘Prasad, for the Respondent. 
ns Judgment.—we do not propose to 
” discuss the point upon which this case 
was. .referred to a ‘Bench of 
Judges because we are satisfied that there 
is noforee in the present appeal. The ad- 
mitted facts are that the appellant was one 
of several: joint judgment-debtors under a 
decree dated the 12th January, 1895. There 
were applications for execution against all, 
the judgment-debtors except the appellant 


in 1897, 1898, 1902 and 1904 and there was, 


an A pplication for execution dated the 27th 
January 1901, to which the appellant was a 
party. The present application i is dated the 
25th July, 1906. The objection taken by .the 
appellant is that, as there was no execution 
against her for three years prior to July, 
1906, the decree cannot now be executed 


-against her andshe relies upon the case of- 
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ZAHID ALI V. RUDRA SINGH. te 
co Lal Roy Gani y. Sham Lal Sen 
1 
Under aielo 180 ot dh first, Schedule 
of the Limitation Act (IX of 1908)" where a 
decree or order has been passed _ jointly 
against- more persons than one, the applica 
tion for execution, if : made against any one 
or more of them, or against, hia” or their 
representatives shall take affect against them 


all.” In the case. cited above, decree was ` 


obtained against four persons and on an ap- 
plication against two of. them, a portion of 
the decretal amount was realised. On- a 


further application for execution. against a 


person who wasnot a party to the previous 
execution proceedings he was allowed to show 
that the previous application to whigh he was 


not a party was barred by limitation and had . 


not the effect of keeping the deerde“ alive, 
This ruling does not apply to the present case 
because the application immediately before the 
present one is dated- the 2nd December, 1904, 
and it is not contended that that pplication 
was barred by limitation. 

We, therefore; hold that the decision of the 
Court below is correct and dismiss the a 
with costs, 

Appeal ida , 


(s. c. 13 0. C. 50.) 
OUDH UDUK | COMMISSIONER'S * 
‘ COURT. 

Finer Gra AppgaL No. 26 or 1909. 
February 2, 1910. 
Present:—Mr. Chamier, J. O and 
“  Mr- Evans, A. J.C. . 

` Satyad ZAHID ALI,-MINOR UNDÊR THE 
‘> QUARDIANSHIP OF Musammat SARDAR ', 





(1) 27 C. 210. 


BEQAM—DEFENDANT | p 


COTEHS 


RUDRA SINGH anp OTHERS—PLAÍNTIFES. ` h 
Transfer of Property Act (IV of 1882), 2, b2—Buits 
for sale and redemption are subject to the rule of lis 
pendens—Transferes pondente lite cannot muestion-the, 
correctness of the decrée. 

. A right to immovable property is directly. and 
specifically. i in question both in a suit for sale by a 
mortgagee and in a suit for redemption by a mort- 
gagor and section 52 uf Act IV of 1882, applies to both 
class of cases. 

An alienee of property which is the subject ofa 
snit to which section 520f Act IV of 1882, applies 
cannot question the decree passed therein by showing 
that it was for any reason wrong. 


Faiyas Husain Khan v, Prag Narain, 10 O. C. 814; ' 


Kedar Nath v. Hafiz “Ali, 10 0. O; 856 and Jawaher, 
Singh v Rojendra Bahadur, 12 O. 0.138; 2'Ind. Cas, 
836, referred to, | | : 4 


Pa 
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ZAHID ALI v. RUDRA SINGA. 


Appeal against the: decree of ‘Babu Ram 


Prasad, Additional Judge of Hardoi, dated 
9th December, 1998. 

Mr. Wohanmid Siddique holding brief of 
Mr. F Lincoln for the Appellant. 

Mr. John Jackson, for the Respondent. 

Judgment. 

Chamier, J, C—This was a suit by the 
respondents for the recovery of Rs. 8,902-8 
_on the basis of mortgage deeds execnted in 
favour of respondent No. 1 and the father of 
- respondents Nos. 2 to 4. The original de- 
fendant Hafiz Ali, who is represented in this 
appeal by his son, held two prior mortgages 
on the property and the respondents payed 
that they might be allowed either to redeem 
those mortgages or to put the property up for 
sale subject to those mortgages. The vurt 
below fonnd that Rs. 4,541-1-4 on acconnt of 
mortgage money and Rs. 465-14 on account of 
costs were due to the respondents and decreed 
that if these sums were not paid by the 
appellant, the property should be sold subject 
to the prior mortgages of the appellant. 

The facts whichit is necessary to set out 
for the purposes of this appeal are as 
follows:—On April 4th, 1889, Sohan Lal, the 
owner of Mauza Jalalpur, mortgaged the 
village to Hafiz Ali for Rs. 4,000. On 
March 4tk, 1891, he executed a deed of 
farther charge for'a sam of Rs. 1,000 which 
included interest on the deed of 1888 up to 
June, 1891, On June 22nd 1891, Sohan Lal 
mortgaged the village to respondent No. 1 
and the father of respondents Nos. 2 to 4 
for 4 sum of Rs. 5,500. He executed three 
deeds of farther charge on November 19th, 


1894, December 8th, 1894, and August 16th, 


1895, in favour of the rame persons for 
Rs. 871, Ra. 99 and Rs. 1,500 respectively. 
On June 10th, 1892; respondent No. 1 and 
the father of the respondents Nos. 2 to 4 
deposited Rs. 5,000 in Court under section 83 
of the Transfer of Property Act for payment 
to Hafiz Al. The latter ‘refused to accept 
the money and it was ultimately withdrawn 
on September 28th, 1896. In May, 1893, 
Sohan Lal brought a suit against Hafiz Ali 
for redemption of the mortgages of April, 


1889, and March, 1891. The respondents 


were not impleaded in that suit. On June 
Sth, 1895, a decree nisi was pasred for 
foreclosure and on August Oth, 1896, an 
order absolute was made for foreclosure. The 
present suit was instituted by the re- 
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apondents on June 20th, 1908, 
B * = 


[The Court discussed the points taken 
by the appellant and held that the appeal 
should be dismissed. | < 

I now come to the cross-appeal filed by 
the plaintiffs whom [ shall continue to refer 
to as the respondents. The first point taken 
on their behalf is that the Court below was 
wrong in holding that the deeds of further 
charge could not be enforced against the 
appellant. All three deeds were executed 
during the active prosecution of the suit for 
redemption, but. Mr. Jackson contends that 
no right to immovable property was directly 
and specifically io question in that suit and 
further that his clients are not bound by 
the decree because the Court ought to have 
passed æ decree for sale snd not a decree for 
foreclosure, the mortgages in suit being 
simple mortgages. The first contention must 
be rejected on the authority of the decision 
of their Lordships of the Privy Council in the 


- case of Faiyas Husarn Khanv. Prag Narain 


(1). Forthis purpose there is no difference 
between a suit for sale by a mortgagee and 
a suit for redemption by a mortgagor in 
which an order will be passed that on failure 
by the plaintiff to redeem there will either 
be a sale or foreclonure. I hold that a right 
to immovable property was directly and 
specifically in, question in that suit. Mr. 
Jackson is unable to produce any authority 
in support of his second contention but he 


` relies upon the words “maybe made therein” 


in section 52 of the Transfer of Property Act. 
His argument comes to this that these words 
should be construed as meaning “may 
lawfully or properly be made therein”. It 
is impossible to say why a decree was mado 
for foreclosure. The mortgages in question 
in the suit were certainly simple mortgages. 
Possibly there -was a compromise between 
the parties. To my mind it is unnecessary 
to ascertain why the Court passed a decree 
for foreclosure. I am quite unable to accept 
Mr, Jackson's argument. It seems to me 
that if we accept it we must hold that an 


-alienee of property which is the subject of a 


suit is not bound by the decision in that suit 
if he can show that the decree made was for 
any reason wrong. “This would redace the 


rule contained in aectinn 52 of the Transfer 
‘(15100 0. 814; II O. W.N.561;4 A. L. J. 844 5 
0. L J 563; 17 M, L. J. 233, 9 Bom. L. R, 638; 2 AL L. 
TF. 191; 20 A. 339, 
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of Property Act to an absurdity. In my 
opinion the deeds of further charge relied, 
upon by the respondents having been execut= 
ed during the pendency of the suit for 
redemption cannot be enforced against the 
appellant.’ In this view it is unnecessary to 
consider the other points taken in the cross- 


` appeal all of which relate to the consideration . 


of the deeds of further charge. 

Yor these reasons I would dismiss both the 
appeal and the cross-appeal with costs. 

I may add that we were not asked by 
either side to consider whether the decree 
‘of the Court below which gives the appellant 


a right to redeem the respondents is in the 


correct form. According to the decision in 
Kedar Nath v.Satyad Hafiz Ali (2)the form of 


decree is correct. A different view seems to. 


have been taken in the case of Jawahir Singh 
v. Rajendra Bahadur (8) but the facts were 


ther peculiar and the question whether the’ 


prior mortgagee who had purchased the 
property was entitled to redeem the puigne 
mortgagee does not seem to have poan con- 
sidered. 

Evans, A, J. C.—I concur. 

Appeal disiniseed, 
(2) 10 O. C. 358. 
(3) 13 0. 0. 138; 2 Ind. Cas, 836. 





(s. c. 10 P. R. 1910.) ‘ 
PUNJAB OHIEF COURT. 
Orvit Rererencs No. 7 or 1909, 
May 28, 1909. 
Present:——Mr. Justice Johnstone and 
Mr, Justice Shah Din. 
OAKES & Co. LIMITED— DEOKEE-HOLDEKA 
versus ` 


J. P. DISCARCIE—Jopauent-pesror. 

Enecution of decree—Assigtant Surgeon in Military 
employ-Salary not attachable—Army Act (44 and 45 
Vict. Oh. 58), s8. 186, 144, proviso, 190—Civil Procedure 
Code (Act ¥ oy 1908), ss. 2(17),.60 (1) (0,0. XXI, 
r. 48 (8)—“Public officer,’ meaning of —“Gavetted 
officer,” meaning of —Practice—Procedure where disburs- 
ing officer refuses to comply with order of attachment. 

An Assistant Surgeon of a Station Hospital in 
military employ is bana ‘public officer” within the 
meaning of proviso (i) of section 60 of the Civil 
Procedure Code, 1908. He is neither a “Gazetted 
officer” under section 2 (17) (e) of the Oode nor does 
he come under sub-clanse (h) of section 2 (17). 

Consequently, his pay is ‘absolutely protected from 
attachment in execution of a deoree. 

- Where 4 disbursing officer refuses to comply with an 
dar of attachment, issued by a Civil Court against 
the pay ofa public ‘officer serving under him, the 
Court should proceed to recover from Government, 


for the benefit of the decree ae the suma which- 
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- Civil Procedure Code. 
facts are that Messrs. Oakes & Co. of Madras - 
had a decree against J.P. Discarcie, an Assis--. 
tant Surgeon, serving under the Military De- 


shonld have been stopped out of the ee 
debtor’s pay and remitted to the Court, leaving the 


Government to settle up as it pienses with its officer, 


the judgment-debtor. 


Case referred by A. H. Parker, Esquire, 
. Officiating District Judge, ` Lahore, with his 


memo., dated 20th January 1909. 
Mr. Mahesa for the Decree-holder. 
Mr Broadway. for the Crown. 


Judgment.—tThis is a NE i: 


the Ohief Court under Order XLVI, Rale I,: 
Briefly atated the: 


partment. The decree was one for Rs.499-3-0' 


and had been passed by the Small Canse’ 


Court, Madras, and it had been transferred 
for execution to the Court of the lst class 
Munsaif, Lahore,- the judgment-debtor being 
on duty in Lahore Cantonment. The prayer- 
was for attachment of half the pay -of thet 
judgment-debtor. The Officer Commanding 


“the Cantonment refused to execute the - fwar- 


rant in thefirst instance on the ground thatthe 
judgment-debtor was subject to the Indian 
Articles of War and so was protected by part 
111, article 182. The Munsif pointed out’ 


“that this was not so and that the Army Act 


was applicable, but the Officer Commending 
again expressed a contrary opinion, desoribed - 
judgment-debtor as a. 
Officer” and refused compliance. A corre- 


' spondence followed between the Munsif, the 


District Judge and the Divisional Judge; 


ending with the last named officer directing” 
the Munsif to issue another warrant. and to. 
inform the Officer Commanding that it was.. 


desirable that the judgment-debtor should 


_appear in person and state his own objections. 


The Munsif acted accordingly, but the only 
result was a letter from the Officer Command- 
ing to the effect that the judgment-debtor 
was not, as previously stated, subject to. the 
Articles of War, but that even under the 


Army Act, the pay of the judgment- debtor, he ` 


being a Warrant Officer;” could not be 
letter from the Acting’ Deputy Judge Ad- 
vocate-Gereral of the Northern Army in 
which that authority described judgment~ 
debtor as a Warrant Officer.” 

The Munsif asks us :—- 

1) Is the pay of an Assistant Surgeon’ of 
a Station Hospital epee protected frony 


Pad 


~ 


“Gazetted Warrant | 


a L1910> 


= 


_attached. This opinion was based upon a? | 
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attachment in execution of a decree, section 
144 (3), proviso 1, Army Act, 1881 ? 

(2) What steps should the Civil Court: 
take, when the Officer Commanding refuses 
to comply with an order of attachment? 

The answer to the latter.question, provided 
the pay is attachable, is contained in Order 
XXI, Rule 48 (8), Civil Procedure Code; that 
is to say, the Court should proceed to recover 
from Government for the benefit of the decree- 


holder the sums which should have been’ 


stopped out of the judgment-debtor’s pay and 
remitted to the Court by the officer authorized 
to disburse the judgment-debtor’s pay leaving 
Government to settle up as it pleases with its 
officer, thejudgment-debtor. 
The other question is’ more difficult. The 
proviso to section 144, Army Act (44 and 45 
Vict., Chap. 58) seems in terms to protect the 
whole of the pay ofa “ soldier’ from attach- 
ment under a decree, and the original section 
151 (8) of the same Act extended the same 
protection to“ soldiers.” Section 190, clause 
(6) defines “soldiers” so as to include 
Warrant - Officer” unless the Warrant 
Officer- has an honorary commission. Sec- 


tion 151 (3) has been repealed as a result: 


of theabolition of Courts of Request, batan im- 
portant addition was atthesametime (1895) 
made to section 136, as indicated below, the 
° words in italics being the new addition. 


“The pay of an officer of soldier BS as ag 


Majesty's regular forces shall be paid without 
any deduction other than the deductions antho- 


rized by this or any other Act,* or by any. 


Royal Warrant for the time being, or by any 
law passed by the Governor-General tn Council.” 
This, of course, at once bringsin the Civil 
‘Procedure Code, and we have to consider first 
section 60, proviso (7), (iii) of that Code. 
The question for decision is whether 
judgment-debtor in the present case is a 
“public officer” within-the meaning of that 
proviso? The phrase is defined in section 2(17) 
of the Code at great length, but the only sub- 
clauses we need look at, are (c) and (A) and 
the question is ultimately this— l 
Not being a Commissioned Officer” in 
the Military Force, of His Majesty, is the 
jadgment- debtor, a ‘Gazetted Officer,” [clause 
(c) } or is he an “officer in the service or pay 
of the Government,” [clause (A) ], or is he 
neither? — 


x Meaning, ‘Act of the British Parliament. 


= 
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We. have no hesitation in holding that the 
judgment-debtor cannot come under sab- 
clause (h). Had the Legislature intended 
the words of that sub-clause to have so wide a 
meaning as to include an Assistant Surgeon: 
in military employ merely because he was 
in the service and pay of Government, it is 
hard to see what need there was for the 
elaborate categories of public officers detailed 
in sub-clauses (a) to (g). ‘Reading section 
2 (17) asa whole with section 60 (7),it seems 
to us clear that section 2 (17) (A) cannot be 
taken as including a “ soldier” as defined 
in section 190 (6) of the Army Act aforesaid, 

So far as we are aware, the term “Gazetted 
Officer” has not been defined in any law or 
rule having the force of law. At page 2 of the 
Punjab Supplement to the Civil Service 
Regulations the expression 18 discussed at 
some length and the genera! definition is 
stated to be‘an officer whose appointment is 
gazetted by Governmentand not by the Head 
of a Department. It is also said that the dis- 
tinction is broadly the same as that between 
superior and subordinate service. The rest 
of the discussion relates to purely civil 
appointments and to the distinction between 

“Provincial” and * ‘Subordinate’ service. Mr. 
Broadway argues that “ Gazetted Officer” is 
equivalent to Commissioned Officer,” but 
if this were so why should section 2(17) (o), 
Civil Procedure Code, open with the words 
“every Commissioned or Gazetted Officer”? 
The implication here is that there may be 
gazetted officers who are not commissioned 
officers. Beyond this contention, Mr. Broad- 
way offers us no assistance. 

As no definition of “Gazetted Officer” bind- 
ing on the Courts is forthcoming we must 
decide the point in a reasonable way, using 
analogies where we find them. Inthe Army 
Regulations, India, Volume I, Pay and Allow- 
ances, Paragraph 398, we find that Assistant 
Surgeons not holding Honorary Commissions 
are of four grades, the pay of the highest or 


- Ist grade being Rs. 200 only, though extra 


allowances are admissible for special work. 
And in Volume IT, paragraph 282, we find 
Assistant Surgeons described as Warrant 
Officers and Assistant Surgeons of Ist and 2nd 
grades ranking with Conductors, Master Gun- 
ners, School Masters and Staff Sergeant-Major. 
All this combined with the light thrown on 
the matter by the Supplement to the Civil 
Service Regulations, adverted to above, makes 


- 
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it clear to us that Mr. 
Gazetted Oficer.” ~ 
The first question put by the learned Mun- 


Bif is, therefore, answered inthe affirmative. 
No costs, 


Disearcie was: not a 


| (s. œ. 14 O, 0. 54.) ; 
O0UDH JUDICIAL COMMISSIONER’S 
OOURT. 
MIscBLLANEOUS Orvin APPBAL No. 65 oF 
1909. 
! Jauuary 31, 1910. 
Present:—Mr. Chamier, J. O. 
PIR BAKHSH KHAN—Dersnpast— 
APPELLANT 


versus 
DEPUTY COMMISSIONER, FYZABAD, FOB 
AJUDHYA Estats—Pratntirr—OPposite 
PARTY; 


Oudh Rent Act (XXII of 1886), s. 186—Summons 


posted at the house of a person known tohave gone 
to a particular place, validity of-—Ciwil Procedure Oode 
(Art XIV of 1882), 8. BO— Ori Procedure Oode (Act F 
of 19°8), Order V, Rude 17. 

Under, section 186 ofthe Ondh Rent Act, which 
corresponds to section 80 of Act XIV of 1882, and 
Order V, Rule 17 of the new Civil Procedure Code 
(Aot V of 1908), a procesa-server is not entitled to post 
a summons at the house of the person tobe served 
when he knows or has reasonto believe that that 


person has gone to 8 particular place and will return 
to his house. 


Appeal against the order of A. Yusuf Ali, 
Esquire, Deputy Commissioner, Sultanpar, 
dated 29th September, 1900. 

Mr. Rudra Dutt Sinha, for the Appellant. 

The Government Pleuder, for the Re- 
spondent. i 

~udgment.—tThis isan appeal against 
an order of the Deputy Commissioner, Saltan- 
pur, dismissing an application under Order 
IX. Rule 13 of the Code of Civil Procedure, 
1908. The record shows that the summons 
to the appellant was taken by the process- 
server to the village in which the appellant 
lives on June 29th. It was then ascertained 
that the appellant had gone to Fyzabad. 
The process-server treating it as a case in 
which the person to be served could not be 
found posted the summons at the appellant’s 
house. Section 186 of the Rent Act corres- 
ponds with section 8: of the Code of Civil 
Procedure, 1882, under which it has been 
held frequently that a process-server is not 
entitled to post a summons at the house of 
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the person to be served when he knows or has 
reason to believe that that person has gone to 
a particular place and will return to his 
house. This interpretation of the section has 
heen accepted by the legislature and words, 
have been inserted in Rule 17 of Order V of the 
present, Code which make it quitte clear that 
in a case of this kind the process-server is not 
entitled to affix the summons to the house of 
the person to whom the summons is directed. 
The Court before proceeding exw parie must 
have referred to the report of the process- 
server. It should have adjourned the case 
when it found that the summons had not 


been daly served. ae 
3 4 # * # 


(a c. 11 P. B. 1910; 24 P. W. R. 1910.) i 
PUNJAB CHIEF COURT. 
Civit Revision No. 1044 or 1908.° 
July 16, 1909. 
Present:—Mr.- Justice Rattigan and 
Mr. Justice Williams. 
GANPAT RAI AND ANOTHEK—PsLAINTIFES— 
PRTITIONRES 


versus f ae 
MALLA MAL AND axoraer—DeronDantTa— 


RESPONDENTS. 

Provincial Insolvency Act (III of 1907), not appli- 
cable retrospectively, s. 43-—-Punjab Laws Act (IV of 
1872), s. 25—General Olauses Act (X of 1897), 8 6 (e), 
(d), (¢—Proceedings commenced under i epealed enact- 
ment not governed by the repealing Act, 

A repealing Act, which substitutes imprisonment 
on the criminal side of a jail for imprisonment on the 
civil side, is not calculated to affect the punishment 
incurred in respect of any offence committed against 
the repealed enactment. Under the provisions of 
section 6 of the General Clauses Act, the Provincial 
Insolvency Act, 1907, is not to affect either tho 
liabilities or the ponishments incurred under the 
Punjab Laws Act norany legal proceedings in respect 
ofthem. The new Act does not govern cases already 
instituted and actually pending at the time that that 
act came into force. Proceedings commenced under 
the Panjab Laws Act, which are pending at the time 
when the Insolvency Act came into force, must be 
continued and punishment imposed, if necessary, as 
if the new repealing Act had not been passed. 


Petition for revision of the order of - 
A. Latifi, Esquire, District Judge, Amritsar, 
dated the25th April, 1908. 

Bhagat Ishwar Das, for the Petitioners, 

R. S. Sukh Dial, for the Respondents. 

Juagment.—tThis is one of several 
cases Which have come before usin which the 


Vel, y 


RAM BALT SINGH V. EMPEROR. 


point for determination has been, the extent 
to which the Provincial-[nsolvency Act, 1907, 
(IIL of-1907), applies retrospectively, so as to 
govern cases already instituted and actually 
pendirg at the time that that Act came into 
force. 
some difficulty which call for further considera- 
tion, but the one under consideration 13 so 
easily capable of determination, that we have 
thought it unnecessary-to hold it over until 
the others are decided. ; 
General Clauses Act, 1897 (X of 1897), 
-provides that when a repealing Act is 
passed, then, unless a different intention 
appears, the repeal shall not— 

* ® € -> * 


(c) affect any right, privilege, obliga- 
tion or liability acquired, accrued 
or incurred under any enactment so 
repealed; or 


affect any penalty, forfeilure or 
punishment incurred in respect of 
any offence committed against any 
enactment so, repealed; or 


affect any investigation, legal 
proceeding or remedy in respect of 
any such right, privilege, obligation, 
liability, penalty, forfeiture or 
_ punishment: as aforesaid; and 
any such investigation, legal pro- 
ceeding or remedy may be instituted 
continued or enforced, and any 


such penalty, forfeiture or punish- . 
ment may be imposed as if the- 


repealing Act or Regulation had not 
been passed. 
Fi The Insolvency sections of the Punjab 
Laws Act, 1272 (IV of 1872), under which 
these proceedings were commenced were 
repealed by Act TIL of 1907, which sub- 


stitutes other provisions for them. Under 


section 25 of the old Act certain acts of 
misconduct by the insolvent rendered him 
liable to be awarded a term of imprisonment 
" in the civil jail not exceeding one year. Sec- 
tion 4% of the new Act, on the-other hand, 


specifies certain acts of miscondact by the 


insolvent in language so different from that 
used in the former Act that it is impossible 
to say offhand whether the two enactments 
cover the same identical ground or not, and 
in the end makes these acts punishable with 
- simple imprisonment (¢. o, with imprison- 
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The other cases present question of 


Section 6 of the: 
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ment in the Criminal Jail) for a term which 
muy extend to one year. 

Now, whatever view may be taken of the 
‘general practice of the Courts to treat section 
6 of the General Clauses Act as not applying 
to Acts of Procedure,” and whatever inter- 
‘pretation be put upon the word “Procedure” 
when putting that practice into force. it is 
not, we think, capable of serions argument, 
that a repealing Act which substitutes 
imprisonment on the criminal side ofa jail 
for imprisonment on the civil side is not 
calculated to affect the......punishment 
incurred in respect of any offence committed 
against the repealed enactment; and conse- 
quently in the plain language of section 6 of 
the General Olauses Act. the new Act is not 
to affect either the liabilities or punishments 
incurred under the old Act nor any legal 


` proceedings in respect of them; but such legal 


proceedings are to be continued and such 
punishment imposed as if the new repealing 
Act had not been passed. 

For the foregoing reasons, we consider 
that the Court of first instance should have 
completed its enquiry and passed its orders 
under Act IV of 1872 rather than under Act 
III of 1907; asd we accordingly accept this 
application, and reversing the orders of 
imprisonment, we return the case to the 
Judge of the Insolvents’ Hstates Court, 
Amritsar, for disposal according to law. 
Revision accepted. 





(s. c. 13 O. C. 55.) - 
QUDH JUDICIAL COMMISSIONER'S 
COURT. 


CRIMINAL Rererence No. 55 or 1909. 
January 18, 1910. 
Present:_-Mr. Chamier, J. O. and 
Mr. Evans, A. J. O. 

RAM BALI SINGH—Acousep—Appricant 
l versus 
EMPEROR—Opposirs Parry. 

Penal Code (Act XLV of 1860), 8, 174—U.P. Land Re- 
venue Act (III of 1901), 8. 147, intentional disobedience 
of citation tasted under-——Construction of the sections of 
an dAct—Legislative Council, admissibility ofits proceed- 
ings for the purpose of construction, 

A citation, issued under section 147 of Act ITT of 
1901, is an order-to the defaulter to appear at tho 
time and place named therein within the meaning of 
section 174, Indian Penal Code, and intentional 
disobedience of it is an offence under that section. 


~ 


CO” 


RADHA KISHEN ¢’, BINT RAJ. 
Debates in a Legislative Council or reports of 


Committees which -precede the passing ofan Act. 
cannot be referred to as legitimate aids to the con-" 


struction of a particular section of the Act. 

King-Emperor. v. Sarju Singh, 6A. L. J. N. 114 notes 
and Kadir Bus v. Bhawani Prasad, 14 A. 145, referred 
to. 


Reference against the order of M. Ibrahim 
‘Husain, Deputy Magistrate of Fyzabad, dated 
24th August, 1909. 

Mr. Wasim, for the Applicant. 

The Gorernment Pleader, for the Crown. 

Judgmen CTi is a reference 
by the Sessions Judge, of Fyzabad 
in the case of one Ram Bali who has been 
convicted by a Magistrate of the first class 
under section 174 of the Indian Penal Code 
for having failed to appear in obedience to a 
citation issued to him under section 147 of 
the N- W. P. and Oadh Land Revenue Act 
(IIT of 19.1). The learned Judge re- 
“commends that the conviction be set aside in 
accordance with the decision of Mr. Piggott, 
2nd A. J. C., in a precisely similar case 
(E: Hp Kaka v. Sheopal Singh). In that 
case Mr. Piggott cited and relied upon a 
report made by a Select Committee previous 
to the passing of the Act and went on to say 
that in his opinion the Legislature had 
advisedly provided that the first process 
which migh be employed for the recovery of 
an arrear of revenue was the mere issue of a 
writ of demand or citation to appear intending 
that failure to comply with either should 
involve no further penalty than that the 
Revenue Officer concerned would be driven to 
resort to one or other of the more stringent 
processes permitted by the same section. On 
the other hand Sir George Knox, O. C.J 
and Mr. Justice Tadball held in the case of 
King-Emperor v. Sarju Singh (1) that a 
citation issued under section 147 was an order 
to appear which the person cited was bound to 
obsy andthe intentional disobedience of it 
. was an offence under section 174 of the Indian 
Penal Oode. It has been decided by their 
Lordships of the Privy Council that the 
proceedings of an Indian Legislature which 
precede the passing of an Act cnnnot ‘be 
referred to as legitimate aids to the construc- 
tion of a particular section or section of the 
Act. In the case of Kadir Bugs v. Bhawani 
Prasad (2) Sir John Edge aptly pointed out 
that if the Courts were to refer to debates in 


(1) 6 A. L. J. 114 (notes), 
(2) 144.146. 
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Legislative Council or Reports of Com- 
mittees of a Council in order to ascertain the 
true construction of an Act when pussed it 
would be necessary to ascertain whether 
any alteration took place between the debate 
or report and the passing of the Bill and the 
Court would be construing not the Act but 
the language used in the debate or report. 
We must, therefore, disregard the report of 
the Select Committee. How does the matter 
stand apart from that report? Sections 146 
and 147 permit the issue to a defaulter of a 
citation’ to appear. Section 234 authorizes | 
the Board of „Revenue to make rales 
regulating the issue of citations to appear. 
The form of citation framed by the Board re- 
quires the defaulter “to appear in the Court 
in person on the-———day of .’ [tis con- 
fended that as.a citation to appear is an 
alternative to a writ of demand it was not 
intended to carry with it any other conse- 
quences than a writ of demand. In this 
view the issue of a citation would be a useless 
proceeding, for a citation does not even call 
upon the defaulter to pay up the arrears of 
land revenue due from him. It appears to 
us that a citation is plainly an order to the 
defaulter to appear at the time and place 
named therein within the meaning of section 
174 of the Indian Penal Code. The citation 
now. in question was issued by a Court 
competent to issue the same and Ram Bali 
Singh intentionally omitted to obey it. Thus 
all the requirements .of section 174 of the 
Indian Penal Code were satisfied and we must 
hold that Ram Bali Singh was rightly con- 
victed. Let the papers be returned, 








(s. 0.12 P. R. 1910.) 

PUNJAB OHIEF COURT. 
Crvi Revision No. 1923 op 1908. 
July 16, 1909. 
Present.—Mr Justice Rattigan and 
Mr. Justice Williams. 

Seth RADHA KISHEN—Praintrer— 
PETITIONER 
versus 
BINJ RAJ AND OTHERS-— DEFENDANTS — 


RESPONDENTS. 

Provincial Insolvency det (III of 1907), s. 27 does 
mot apply retrospectively —Punjab Laws dict (rv oj 
1872), s. 28—-Composition deed filed before new Act 
came tuto force—Application of old law—General 
Clauses Act (X of 1897), 8. 6. 


Fo. Vi 
In re LATOHUMANA TALAYAN. 
Tha Provincial Insolvency Act makes important 
ulterations in the vested and substantive rights of 
the parties, and consequently does not apply to the 
proceedings commenced . under the repealed Act, 


Punjab Laws Act, and pending when the new Act 
came in force. | 


Ganpat Ra: v. Malla Mal, 5 Indi Oas. 804; 11 P. R, 
1910; 24 P. W. R. 1910, followed. 
Wheres composition deed was filed before the 
‘ coming into force of the new Act,tho Court should 
‘ pass its finol orders thereon under the old law even 
after it was repealod by the new Act. 
Petition for revision of the order of A. 
Latifi, Esquire, District Judge, Amritsar, 
. dated the 19th June, 1908. i 
R. 8. Sukh Dial, for tho Petitioner. ` 
1 „Messrs. Lal Chand and Bodh Raj, for the 
Respondents.  . - 
Judgment.—tThis case to some 
, extent covers the same -ground' as in 
.- the. case of Ganpat Rat v. Malla Mal 
, (1),. disposed of in our order of 16th Joly 


1¢09; In this case, asin that the decision ‘ 


turns on the effect which the Provincial 
Insolvency Act, 1907 (III of 1907) ‘has on 
proceedings which were pending on 
the date on which it cama into force, viz., 
Ist January 1908. In the proceedings before 
~” . us acomposition-deed had been assented to, 
expressly or by implication, by “a majority 
.of the creditors who represent about a lakh 
and a half as compared with objector’s 
paltry five thousand rupees’ and this was 
actually filed in Court prior to the new Act 
coming into force. Under the old Insolvency 
Law (section 28 of Act IV of 1872) 
the Court was bound to give effect to the 
composition, provided that no injustice or 
“injury was thereby inflicted on any party 
concerned, and that no fraud or collusion was 
surpected. Underthe new Act, the Court 
is under no such obligation, and even if it 
accepts the composition, it can attach—con- 
ditions to the acceptance (cf.. 6. g., section %7, 
.sub-section (5) ) which are not provided for 
-in the more general provisions of the old Act. 
In, these circumstances we are bound to hold, 
as inthe case of Ganpat Rai v. Malla Mal 
(1), that the repealing Act makes important 
alterations in the vested and substantive rights 
of the parties and that consequently the Court 


_of first instance was justified in passing its _ 


final ordera under.the old Act. Whether in 
these circumstances section 46 of the new 
Act confers a right of. appeal isa matter 
which it is unnecessary for us to consider 


(1) 5 Ind. Cas. 804; 11 P. R. 1910; 24 P, W, É. 1910, 
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-fact, so that there is 
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here inasmuch as the appeal was in fact 
rejected. The other points taken in the 
grounds for revision all relate to matters of 
no necessity to 
remand this application to a single Judge for 
further adjudication. It stands rejected 
with costs. , : 

A Petstion rejected 





(ac. 7 M. L. T. 104) 

- MADRAS HIGH COURT. 
Crnuxar Revision Cass No. 400 or 1909. 
CRIMINAL Revision Petition No. 298 or 1909, 
January 7, 1910. 

Present:—Sir Ralph Benson, Judge and 

Mr. Justice Abdur Rahim. 
In re LATCHUMANA TALAVAN AND 
OTHERS—PRTITIONERS. 

Criminal Procedure Code (Act V of 1898), s. 106— 
Convicting Oourt—Second Class Magistrate—Direction 
to ewecute bond in appeal—lIllegal. 

-Where a convicting Court ia the Court of the 
Second Class Magistrate, an appellate Magistrate 
cannot direct in appeal the execution of a bond for 
keeping the peace. 

Petition under sections 435 and 439 of the 
Criminal Procedure Code, praying the High 
Court to revise the judgment of the Head- 
quarter Deputy Magistrate of Tinnevelly, in 
Criminal Appeal No. 48 of 1909 (in Calendar 
Case No. 270 of 1909 on the file of the 
Stationary 2nd Class Magistrate of Sanka- 
ranainarkoil). 

Mr. Joseph Satya Nadar, Counsel, for the 
Petitioners. i 

Order.—The order of the Deputy 
Magistrate in appeal directing the execution 
of a. bond under section 106, Criminal 
Procedure Code, is illegal as the convicting 
Court was a 2nd Class Magistrate and, 
therefore, not a Magistrate who could make 
an order under that section; [Muthiah Ohettt 
y. Emperor (1) and Paramastva Pillat v. 
Emperor (2)|. We, therefore, set aside this 
order of the Deputy Magistrate. 

Order set aside. 


(1) 29 M. 190; 3 Or. Li J. 461. 
(2) 30 M. 48; 1 M. L. T. 408; 6 Cr. L. J. 88. 
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JHANGI ©. RAMZAN, 
(a.c. 18 P.R. 1910,) l l 

PUNJAB CHIEF COURT. 

Crvin Deviston No. 520 of 1909. 

November 4, 1909. 

Present: —Mr. Justice Johnstone. 
JHANGI—PLAINTIPE— PRTITIONER 

versus 

RAMZAN AND otarrs—DarexDants— 

RESPONDENTS. 

Revision—Material trregularity—Punjab Courts Act 
(XVIII of 1884), s. 70 (a)—-Common land—Co-sharer 
an possession for long time—Dispossession by other co- 
sharer a—Raght to sue for porsession— Oustons, 

It is a ‘material irregularity,’ within the meaning 
‘of section 70 (a) of the Punjab Courts Act, if the 
lower appellate Court takes a wholly erroneous view 
. of the frame of the case and wholly misunderstands 
plaintiff's real claim and its foundation; the Chief 
Court can, therefore, interfere on revision. In accord- 
ance with well-known law and custom, a co-sharer, 
who has long been in possession of particular plots 
of the shamilat, is entitlec to retain his possession 
and his co-aharers cannot forcibly dispossess him, 

The peacefnl possession of a co-sharer under tho 
aforesaid Jaw and custom isa substantive right, the 
infringement of which gives rise to a cause of action 
and it is not necessary for him to seek a remedy by a 
suit for partition. He oan rightly ask the Court 
_ simply to restore his possession. 

Plaintiff, a ‘co-sharer in the shamdlat, had a kotha 
on @ piece of shamulat land; he subsequently execut- 
ed an agreement that the site belonged to the village 
community and that he would occupy itsubject to 
their pleasure. More than 20 vears after this, a few 
of the other co-sharers in the shamslat forceably 
dispossessed plaintiff: 

Held, that plaintiff was entitled to restoration of 
possession, a8 his title of possession was superior to de- 

-fendants, thongh they also were oo-sherers in the plot. 

Application for revision of the decree of 
A. H. Parker, Esquire, 
Lahore, dated the 3rd of March, 1909. 

Mr. Cooper, for the Patitiouer. 

Diwan Mehr Chand, for the Respondents. 

Judgment.—This case has been 

wrongly decided by the lower appellate 
Court, and I do not think even the first 
Court, though it found for plaintiff, has put 
the casein quite the proper and convincing 
way. Jhangi, plaintiff, is one of the 
co-sharers in shamilat. Defendants, four in 
number, are also co-sharers; and there are 
several hundreds more persons in the RAME 
category. In 1883 litigation arose between 
plaintiff and an outsider about the kite in 
dispute and kotha on it, the net result of 
which was, that plaintiff remained on in 
possession AR co-sharer, executing an agree- 
ment, that the site belonged to the village 
community and that he would ocoupy it 


subject to their good pasura: A few 


tf 
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months before suit the defendante forcibly 
tonk possession, and so plaintiff brought this 
suit. 

I agree with the lower appellate Court 
that the agreement aforesaid is admissible in 


- evidence, and in this, I disagree from the 


first Court. But in reality this agreement 
holps plaintiff and not defendants. It recites 
that the whole body of proprietors are owners 
of the site and that plaintiff will hold so 
long as they allow him This shows that 
he never agreed to give up porresaion 
at the bidding of four proprietors lke 
defendants, and never admitted that four 
anuch persons could forcibly’ diapossess 
him and leave him with no remedy bnt 
hir remedy as a co-sharer. It aleo shows that 
in 1883 he was certainly in possession and, 
as defendants have not shown that they were 
in possession more than a few months before 
Ruit, it follows that we must preraume plaintiff's 
continuons possession from 1883 (and even 
hefore that) down to some date last year. 
From this. in accordance with well-known 
law and .eustom as to possession of plotr of 
shamilnt by individual en-sharera, it follows 
that defendants in forcibly dispossessing 
plaintiff were gua plaintiff mere trespassers. 
Plaintiff’s peaceful possession, under agree- 
ment and under the aforesaid lawand custom, 
isa substantive right, the infringement of 
which gives rise t) a cause of action; and it 
ia not necessary for plaintiff. as the lower 
appellate Court seems to think, to seek a 
remedy by a suit for partition, He ean rightly 
ask the Court simply to restore his posses- 
sion and this he has done. He might perhaps 
have sued under section 9, Specific Relief 
Act, but he was not boundto do so. He is 
right in contending that his title of possession 
is superior to defendants though they also 
are co-sharers in the plot. . 

The lower appellate Court. I consider. has 
by taking a wholly erroneous view -of the 
frame of the case and by wholly misunder- 
standing plaintiff's real claim and its founda- 
tion, committed material irregularity ” 
and so revision is permissible. 

I allow the revision and give plaintiff a 
decree for possession with corts throughout. 

Application allowed. 


- + Vor VI. l 
In ve KORA AYYAPPA, F 

l ' (e. 6.7 M. L. T. 104) 
MADRAS HIGH COURT. 

CRIMINAL Revraton Case No. 272 op 1909. 

October 8, 1909. 

Present:—Mr. Justice Miller. 

In re, KORA AYYAPPA AND anorHER—~ 


PETITIONERS, : 
Oriminal Procedure Oode (Act FV of 1898), Chap. 
FIII, ss. 106, 226 -and 864-—Security for keeping the 
peace and for good behaviour-—Accused of an offence. 
Persons ordered to give security for keeping tho 
peace or to be of good behaviour are not persons 
acoused of an offence. 

‘Emperor v Tula Khan, 30 A 834; A. W. N. (1908) 
198: 5 A. L J. 318; 7 Or. L. J. 437; 4 M. L. T. 41, 
referred to. ‘ 

Quere:—Whetber such persons are accused persons 
_ within the meaning of the Oode. 


Case referred for the orders of the High 
Court under section 488 of the Criminal 
Procedure Code, by the District Magistrate 
of Tinnevelly in his letter, dated 28rd. May 
1909. 

The Public Prosecutor, in support of th 
Reference. 

Jrder.—I have no doubt that the 
persons to whom bail has been refused in 
this case were not persons accused of an 
offence: there is a conflict of opinion as to 
whether persona in their position are accused 
persona within the meaning of the Code, 
but there ia no authority for the contention 
that they are persons accused of an offence. 
None is to be found in Emperor v, Tula Khan 
(1), to which the Magistrate refers. The 
learned Judges there while holding that a 
term of imprisonment under Chapter VII 
may be awarded by a ‘sentence’ within the 
meaning of section 397 of the Code, do not 
hold that it isa punishment for an ‘offence.’ 
Banerji, J., expressly distinguishes the one 
from the other at page 342. The order 
refusing bailis wrong and is set aside and 
bail must be. accepted if tendered. 


Order set aside. 
(1) 80 A.-R84, A. W. N. (1908) 188; 5 A. L. J. 318; 
7 Cr. L. J. 427; 4 M. L. T. 41. 
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(a. c.14 P R. 1910.) 
PUNJAB CHIEF COULT. 
Crvin Revision Cass No. 988 or 1909. 
November 18, 1909. ; 
Present:—-Mr. Justice Johnstone. 
‘HAR NIHAL-—-—-DRORBR-BOLDRR— PETITIONER 
; VETRUS 
SHAMJI MAL AND OTHBRS—--JUDGMBENT- 


DEBTORS — RESPONDENTS. | 
Fuecution of deores—Deoree for posseasion——Resistance 


+ 
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HAR NIHAL 0, SHAMJT MAT, . 

to emecution—Property in possession of turd parly— 
Summary enquiry into claim of third party-—-Procedure 
—Civil Procedure Code (Act XIV of 1882), s.331-— 
Ciwml Procedure” Code (Act V of 1903), O. KAT, 
Rr. 97, 99, 108—Difference between old and new law. 

Wherein execution of a decree far posseqion, & 
third party is found in possession of the property 
decreed and resisting delivery of possossion there- 
of to the decres-holder, the executing Court should, 
under O. XXI, E. 97 and 99, of the Civil Procedure 
Code, 1908, make a summary enquiry into the claim 
of the third party that he is in possession “in good 
faith” and pronounce a decision, leaving the aggrieved 
party to his remedy by suit under R. 103. 

Difference in procedure between section 331 of the 
old Code and Rr. 97, 99, 103 of O XXI of the new. 
Code explained. 


Petition for revision of the order of Khan 
Bahadur Maulvi Inam Ali, Divisional Judge, 
Jhelum Division, dated the 26th March 1909. 

_ Mr. Nanak Ohang, for the Petitioner. 


Messrs Sukh- Dial and Kishori Lal, for 
the Respondents. 


Judgment.—In this case Shamji 
Mal, reapondent, claims to be two-third owner 
of the property under consideration. Being 
80, he appears to have redeemed the whole 
from the mortgagee pendente lite. This is, in 
brief, the position. Har Nihal, appellant, 


denies Shamji Mal’s statua as two-third 
owner, and incidentally, of course, im- 
pugns his mghb to redeem and to 


hold as- mortgagee against appellant. The 
firat Court took the view, that in these, cir- 
cumstances Shamji Mal cannot have his 
rights adjudicated upon in these execution- 
proceedings, but must file a separate suit, 
the execution of appellant’s snit meanwhile 
going on regardless of Shamji Mal’s protests. 

The learned Divisional Judge held, that 
the first Court should have begun by deciding 
whether Shamji Mal was a judgment-debtor 
or not, if it found he was, should have framed 
issues and decided all pending questions, I 
suppose, under section 244, old Civil Pro- 
cedure Oode; and if it found, he was not o 
judgment-debtor, should have called upon 
appellant to explain how he could execute œ 
decreeagainst a man who was not a judgment- 
debtor. 


Now while I by no means agree with the 
first Court’s way of putting the thing, I rather 
think the Divisional Judge’s way is not 
much better. As regards shamji Mal being 
a judgment-debtor both parties before me 
agreed that he was not; though he wus & 
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, determine that suit. 
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party to the snit that ended in this decree, 
and | fully agree with them. It is not a 
matter that requires further investigation, 
and it need not have been remanded to the 
Court below for decision. I hold that Shamji 
Mal is not a judgment-debtor under this 
decree. 

“hamji Mal is, qua the decree, a third 
party found in possession of the property 
decreed and resisting delivery of possession 
of ib to appellant. Thus the proper order 
was, simply a remand to the first Court to 
act under Order XXI, Rules 97 and 99, Civil 
Procedure Code, the order of 27th January 
1909 of the first Court being set aside. (Mr. 
Sukh Dial invokes section 331, Civil Procedure 
Code of 1882; but considering that the first 
Court passed its order now under consider- 
ation after the new Code came into force I 
am unable tosee why the new Code should 
not be tollowed). The law appeara to me to 
have been somewhat altered by the new Code. 
Under section 331, Civil Procedure Code of 
1882* ; when a person other than the judg- 
ment-debtor was found in posseasion of the 
property decreed and resisted execution the 
Court had to register the third party’s claim 
as a suti between decree-holder as plaintiff 
and the objector as defendant and to try and 
Now under Rule 99f. 
aforesaid read with rule 97+ the Court 
should make a summary enguiry into the 
claim. of the third party that he is in posses- 
stion in good faith” and pronounce a deci- 
sion, leaving the aggrieved party to his remedy 
by suit under rule 103.¢ To pass from the 
abstract to the concrete, the first Court here 
should have enquired whether Shamji Mal 
was in possession “in good faith” or not, 
that is whether he really believed he was 
owner of two-thirds of the property and 
redeemed the mortgage in good faith and so 
was in possession in good faith. 

Thus the first Court was wrong in reject- 
ing Shamji Mal’s claim as one that could not 
be enquired into in the execution proceeding, 
and the Divisional Judge was wrong in not 
deciding at once that Shamji Mal was no 
judgment-debtor, and in not ordering the 
first Court to make summary trial of the 
issue between appellant and him. 

1 allow the revision and set aside the 
orders of both Courts below and direct the 


“Appended to this judgment for easy reference, 
tAppended to this judgment, 
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first Court to act under rules 97 and 99 as 
indicated above. In the circumstances, the 
parties will bear their own costs in the lower 
appellate Court and here. : 
; Revision accepted. 
Appendiz A.—Section 331. 

If the resistance or obstruction has been 
occasioned by any person other than thejudg- 
ment-debtorclaiming in good faith to bein pos- 
session of the property on his own account or 
onaccount of some person other than the judg- 
ment-debtor, the claim shall be numbered and 
registered as a suit between the decree-holder 
os plaintiff and the claimant as defendant; 
and the Court shall withsut prejudice to 
any proceedings to which the claim may be 
liable under the Indian Penal Code or any 
other law for the punishment of such resist- 
ance or obstruction, proceed to investigate 
the claim in the same manner and with the 
like power, as if a suit fur the property had 
been instituted by the decree-holder against 
theclaimant under the provisions of Ch&pter 
V, and shall pass such order as it thinks fit 
for executing or staying execution of the decree. 
Every such order shall have the same force as 
a decree; and shall be subject to the same 
conditions as to appeal or otherwise. 

Appendtz B.—Rule 103. 

Any party not being 8 judgment-debtor 
against whom an order is made under Rule 
98, rule 99 or rule 101, may institute a saih 
to establish the right which he claims to 
the present possession of the property; but, 
subject to the result of such suit Gf any), 
the order shall be conclusive. 

Rule 97, Order XXI. 

(1) Where the holder of a decree for the 
possession of-immovable property or the 
purchaser of any such property soldin execu- 
tion of a decree is resisted or obstructed by 
any person in obtaining possession of the 
property, he may make an application to the 
Court dan aa ka of such resistance or 
obstruction. 

(2) The Court shall fixa day for iene 
gating the matter and shall sammon the party 
against whom the application is made to 
appear and answer the same. 

Rule 99, Order XX1, 

Where the Court is satisfied that the 
resistance or obstruction was occasioned by 
any person (other than the judgment- debtor) 
claiming in good faith to be in possession of 
the property on his own account oron avcount 
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of some person other than. the. judgment- 
. debtor, the Court shall make: an order dis- 
missing the application. : : 





(sc. 7 AL L. T, 105.) - 
MADRAS HIGH COURT. 
Seconp Orvit Appaats Nos. 750 ro 843 
| or 1908, ; 
: August 20, 1909. 

Present:—-Sir Ralph Benson, KT., Offg. Ohief 
Justice, and Mr. Justice Miller. 
SUBBARAYA MUDALIAR AND OTHERS— 
, APPELLANTS IN ALL THE APPEALS——PLAINTIFFS 

Cereus 


KRISHNAMACHARIAR—Responpest IN 


Seconp APPRAL No 750 or 1907—Devenpant, | 


Madras Estates Land Act (1865)—Terms of patta. 

A clause in a rokka or a palta to the tenanta 
who pay money rents, “that after the termination of 
the patta the tenant shall ‘be liable to agree that the 
theerva may be fixed by the landlord for the said patia 
lands with reference to the yield” is not a propor 
term in such patias, and ought to be oxpunged. Thero 
is nothing objectionable in inserting the following 
clause:— 3 , 

“In case you raise second crop in the landa specifiod 
according to numbers.in the adangat, we shall pay one- 
' kalf of the ayen rent on the said lands”. 

A clause in an agreement executed by tenants to a 
Zemindar saying “we shall from the current Fasli 
forward accept pita for ever in accordance with the 
adengal chitia prepared by you” is not illegal or 
invalid. ` 

Second Appeals against the decrees of thé 
District Court of Chingleput, dated 30th 
March, 1907, in Appeal Suits Nos. 42 to 
52 dc, presented against the decision of the 
Deputy Collector of Trivellore, in Summary 
Suits Nos. 82 &e. 

' Facts.—wHezhibit B, mentioned in the 

judgment ran as follows:— . 

_ -Agreement executed to the Zemindar by 
all of us, ryots and pattadars :--— 

- “Yon purchased the aforesaid village from 

_ the late Zeminderin this Fasl: and the said 
village is in your possession. Of the lands 
comprised in our pattas some are held on 
waram tenure and others on cash tenure. 

Moreover the lands bearing cash have not 
‘been classified according to the richness of 
‘the soil and such lands as ought to bear a 

high rent bear a low rent. Both parties hav- 

ing repudiated the terms of the patias and 
muchtltkas, which were being exchanged he- 
tween the late Zemindar and us, it is now 
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arranged that you shall grant us paitas and 
we shall execute muchtlikas embodying the 
undermentioned terms. We sball from Fusls 
1314 current pay 

Rs. 11-0-0 per cani Ist class Nanjai. 


» 9-8-0 2nd ,, 

„ 8-0-0 8rd ,„ 

„ 6-8-0 4th ,, 

» b0-0 bth p 

o. 400 6th), 
3.0-0 Ist class Punjai. 
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We shall from the current Fasli forward 
accept patia for ever in accordance with the 
adangal chitta prepared by yon according to 
the aforesaid classification in the matter of 
the said classification.” a 


Dr. S. Swamninadhan, for the Appellants, 
Mr. A. 8. Oowdell, for the Respondents. 


Judzgzment.—In Second Appeals Nos. 
757 &. the respondents are dead. And no 
representatives have been brought on the 
record. These appeals are dismissed. In the 
remaining cases therespondents in some of 
the appeals have not signed the agreement 
B. and it is not now contended that those 
who have not signed it are bound by it. In 
these cases only two questions arise (1) in 
the case of those who pay money rents, ought 
the lower Courts to have expunged the last 
sentence of the paltas ordered to be tendered? 
(2) in the case of those who pay in kind, 
is the land-holder entitled to enforce the Cowle 
rates of varam. On the Ist question, we are 
of opinion that the last sentence was properly 
expunged from, the rokka patias. It is urged 
that-it is merely a condition intended to 
prevent the patias of one Fasli from being 
treated as evidence ofa contract for subsequent 
year, but if so, it is very badly expressed and 
is not couched in a form which the tenant 
can properly be bound to accept. On the 2nd 
question; we find that the varam muchilikas 
of which Exhibit G, in Second Appeal No 750 
of 1907 is a sample, do not amount to admis. 
sions that the half raram now payable is a 
rent reduced by the present landlord's 
predecessors under circumstances which 


“would warrant the present landlord in revert. 
.ing to the Cowle rate of varam.” The agree- 


ment recited in muchtlka is not on recordand 
Exhibit G indicates that, whatever it was, it 
was founded on consideration moving from 
the tenants. There appears to be nothing 
objectionable in the last clause ofthe varam 
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pallas, and it was possibly' by oversight that 
that clause was ordered to be expunged. 

“The District Judge finds that Exhibit.B is 
illegal and invalid, but we do not agree with 
him. The last clause does not leave the 
classification of the lands to the arbitrary 
decision of the landlord and the agreement 
seems t be supported by consideration. We 
need not decide in these appeals whether it 
is enforceable against any of the raspondents, 
becazse it being found that no proper 
‘classification has been made under it, patias 
tendered in accordance withits terms cannot 
be enforced. 

We modify: the decrees only in the case in 
which the respondents are varam paitadars, 
tiz., Second Appeals Nos. 750, 753, 756, 
760, 762, 767, 826, 798, Sl+, 823, 824, 844, 
and 833 of 1907. 

In these cases the pattas to be tendered are 
to contain the conditions of the patins of Fasit 
1318. The other appeals are dismissed. The 
appellants will pay the costs of all respond- 
ents except in Second Appeals Nos. 757, 777, 
797 and 816 of 1907. 

Decrees modified. 





(s. 0. 15 P. R. 1910; 16 P. W. R. 1910) 
PUNJAB CHIBF COURT. 
FULL BENCH, 

Crvi Reverenxce No. 50 or 1909. 
November 20, 1909. 

Present: —Sir Arthur Reid, Kr., Chief Judge, 
Mr. Justice Robertson and Mr, Justice 
Rattigan, 

Inre STAMP DUTY LIABLE ON A CERTAIN 
DEED execoreo By GHULAM HAIDAR AND 
ABDUL LATIF IN FAVOUR or PUNJAB 


BANKING Company. 

Stamp Act (ITof 1899), 5. b, arts. 42 (b), 57 (L)— 
Mortgage deed exectted by mortgagor, surety and mort- 
gagcee—Stamp duty lental-—-Distinct contracts—Distinct 
matters, 

A mortgage deed of immovablo property, in which 
the mortgagor and his surety jointly ond sevorally 
undertake to repay the mortgage money and the 

party making the loan also joins in executing it, 
f need only be stampedas a mortgage-deed under art. 
"40 (0) of the Stamp Act. It does not require any 
additional stamp under art: 67 (b). 

The mere fact that there are two contracts embodied 
in the instrnmont, one by the mortgagor and the 
other by the surety, cannot bring the instrument 
within the purview of section 5o0f the Act, when the 
subject-matter of the agreement is onu. The test 
under. section 6 is not whether the instrument em- 
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' Stamp Act, 


‘mortgagor and the 


Teta 


bodies distinct contracts, but whether it comprises 
distinot matters. Distinct contracts are immaterial 
if they relate to the same transaction. 

Musa v. Kahan, 102 P. R 1895; Doulat Ram Harji 
v. Vitho Radhoji, 6 B. 188, (EF. Bi; Kusha v. Sada 
Shirpat, Bom F. J. (1881), 305, followed. 

Shabudin Mahomed v. Kirnak Rajnak, 10 B. 47, 
distinguished, 5 


Case referred by A. Ñ Tucker, Esquire, 
CILE., 1.0.8., Revenue Commissioner, North 
West Frontier Province, withhis letter 
No. 340 H, datedthe i2th July, 1909. 

Mr. Shadi Lal, for the Petitioner. 

J udg ment.—Thisi is a reference under 
section 57 of the Indian Stamp Act, II of 
1899, and clause 6 (1) (e) of the North- 
West Frontier Province Law and Justice 
Regulation VII of 1901, from the Revenue 
Commissioner, North West Frontier Pro- 
vince, and the question upon which the opi- 
nion of this Court is asked is one relating 
to the stamp duty with which 8 certaininstru- 
ment, impounded under section 33 of the said 
by the Sub-Registrar of the 
Peshawar hala is chargeable. 

The instrament in question purports to be 
œ deed of mortgage of property in considera- 
‘tion of the loan of Rs. 2,000 advanced 
by’ the Punjab Banking Company to une | 
Ghulam Haidar, the mortgagor. There are, 
however, three parties to the instrament, (1) 
the mortgagor Ghulam Haidar, (2) one Mufti 
Abdul Latif, a surety for the due fulfilment 
of the terms of the obligation, and (3) the 
Punjab Banking Company, the party making 
the loan. The instrument recites that the 
Punjab Banking Company has advanced the 
sum of Rs, 2,000 to the mortgagor; that the 
surety jointly and 
severally covenant to repay the said 
amount together with interest, commission 
and lawful charges, and that in addition the 
mortgagor assigns to the Banking Company 
by way of mortgage, certain immovable pro- 
porty at Peshawar. - 

The instrument bears a ten rupes stamp as 
a mortgage deed within the meaning ofarticle 
40 (b) uf the Indian Stamp Act. The question 
before us is, whether it should not in addition 
bear a stamp of Rs. 5 ss falling ulso within 


‘the provisions of article 57 (b) of the Act. In 


our opinion, the instrument is correctly 
stamped. 

Tho subject-matter of the agreement is but 
one, vis., the repayment of the amount of the 
advance, and the mere fact that there are 
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two contracts embodied in the instrument, 


the one by the mortgagor, and the other by 


the surety, in respect of this matter, cannot 
bring the instrument withim' the purview of 
section 5 of the Stamp Act. As observed'in 
Musa v. Kahan (1), the test under the 
Stamp Act is not whether the, instrumont 
embodies distinct contracts, but whether it 
comprises distinct matters. Distinct contracts 
are immaterial if- they relate to the same 
transaction. A good illustration of this 
. principle is furnished by the case of a bond 
with suretiesin which the contracts of the prin- 
cipal and the sureties are written separately. 
It has been held.that a single stamp is suff- 
cient forboth, as they relate to the same 
matter, though there can be no doubt that 
the contracta are distinct, See Dowlat Ram 
Harjee v. VithoRadhoii (2) and the author- 
ities collected therein, and Ausha v. Sada 
Shirpat (8) i 
jn the present case the instrument deals, 
ag we haveremarked, merely with the one 
: matter of the loan of Rs. 2,000 and with its 
repayment, Both the mortgagor and the 
surety jointly and severally. undertake liabil- 
ity in rerpect of this matter, andit would be 
competent to the creditor to claim the money 
from either the mortgagor or the surety. 
This being so, and there being but one con- 
sideration for the agreement, it seems to us 
immaterial that the repayment of the amount 
is secured in different waya against the two 
persons who undertake to liquidate the debt. 


In addition to the authorities above cited. 
we might also refer to Shahbudin Mahomed- 


v. Kirnak Rajnak (4). In this case it was 
held that the instrument must be regarded 
ag comprising sixteen distinct contracts of 
loan, because each one of these sixteen persons 
borrowed a quantity of rice-from the plaintiff 
and executed a bond for the debt,. distinctly 
specifying how much rice had been borrowed 
by each ofthem. There was no covenant by 

- the obligors to repay the entire debt jointly 
and severally, and it was obviously for this 
reason that the Court held that the instrument 
related to separate and distinct matters with- 
in the contemplation of section 7 of Act I of 
1879. 


(1) 102 P. R. 1896. 

(2) 5 B. 188 (F. B.) 

8) Bom. P.‘ J, (1881) 308.. 
(4) 10 B; AT, 
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The case before us is of different character 
and wecannot distinguish it from the cascs 
dealt with in the Bombay cases above refer- 
red to and in Musa v. Kahan (1). 

We accordingly are of opinion thatthe in- 
strument was duly stamped and we direct 
that the record of the case be returned io 
the Revenue Commirsioner, North West 
Frontier Province, with this expression of 
our opinion. 





(s.0.7 ML. T 106.) 
MADRAS HIGH COURT. 

Srconp Civi Appgat No. 10 or 1908. 
August 23, 1909. 
Presenit:—Mr. Justice Wallis and Mr. Justice 
Sankaran Nair. 
PONNUSAMI PILLAI— APPELLANT 

4 CErEUS 

PASUPATHI MUDALIAR—Responpexrt. 

Practice— Pleadings - Absence of issue—Abandon- 
ment - Lease, construction of. 

Where no issue is raised on a point covered by the 
pleadings in a case, the presumption is that the point 
was abandoned by the parties. 

A lease was in terms as follows:— 

_“T shall with my money raise a wall and construct 
» tiled building on the manai land belonging to you 
measuring 80 English feet and shall keep the rest of 
the land as manai kollat. In order that I may roside 
in the said house and enjoy the said kollat algo for 
10 years from this date till 28rd'Angust 1902 next, 
I have agreed to pay you a rent of Re. 1 per annum. 
I shall pay this one rupee in the. month of Panguni 
of every succeeding year and obtain a receipt from 
you and pay the said one rupee for the expenses 
mentioned by youfor the Ubhayam of the Hanuman 
Temple. I shall give up the said site on the due date, 
aforesaid. Should there be default at the due date 
I and my heirs shall pay the rent money mentioned 
above. I shall not make payment to others :” 

Held, that the lease was not in perpetuity, but 
for a term of ten years. 

Second appeal against the decree cf the 
District Court of Tanjore, in Appeal Suit No, 
163 of 1907, presented against the decree of 
the Court of the District Munsif of Mannar- 
gudi, in Original Suit No. 148 of 1908. 

Facts.—Ths plaintiff brought the snit 
to recover possession of the plaint lands remov- 
ing the superstructure. Defendant contended 
it wasa perpetual lease and plaintiff was not 
entitled to eject. The issue framed was: 

Whether the defendantis a tenant with per- 
petual right of occupancy under the lease 
deed referred to in the plaint and the suit 
in ejectment is not sustainable.’ 
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` The Mansif and the District J ics held 
that on proper construction, the lease was 
not one in perpetuity but for a specific period 
of 10 years. The defendant appealed to the 
High Court. 

Mr. T. V. Gopalasawmt Mudaliar, 
Appellant. 

Mr. T. Ethiraja Mudaliar, for the Respond- 
ent. 

sudgment.—Notice was pleaded in 
` the plaint and the sufficiency of the notice 
was denied in the written statement, but no 
isane was raised and the defendant denied 
the title of the plaintiff and went to trial 
on that footing. Nor was any question as to 
~ notice raised in the lower appellate Oourt, 
Under these circumstances we must treat the 
contention as abandoned by the defendant. 
As tothe construction of the lease, we agree 
with the lower Courts. The appeal is dis- 
missed with costs. 


tor the 


Appeal dismissed. 


(s. 0. 16 P. R. 1910.) 
PUNJAB CHIEF COURT. 

Cie Revision No, 161 or 1909. 
November 26, 1909. 
Present:—Sir Arthur Reid, Kr., Chief Judge, 
and Mr. Justice Robertson. 
DIWAN SINGH—Pvaintirr—PErrivioner 
versus 


AMIR SINGH— DREFENDANT— RESPONDENT., 

Ciril Procedure Code (Act XIV of 1882), s8. 244, 258 
-— Decree satisfied out of Court—Sutt for a declaration 
_ that decree has been satisfied and could not be emecuted 
ie matatainable—Suwt for damages where judgment- 
debtor forced to pay turce. 

Where a decree has been satisfled out of Court, but 
no satisfaction has been certified, the judgment- 
debtor-can bring a suit for a declaration that the 
‘decree has been satisfied and that it can no longer 
be executed. 

Azizan v. Matuk Lal Sahu, 21 O. 487, ae ar from. 

Atma Singh v. Banke Ram, 29 P. 1908; 
61 P. L R. 1907; 71 P. W.R. 1907 (F. Bye 
upan. 

Asx section 258, Oivil Procedure Code, 1882, 
apecifically enacts that an uncertified adjustment 
cannot be recognized as an adjustment of the decree 
by any Oourt executing the decree, it is implied that it 
may be recognized as such bya Court trying the 
matter as a regular suit. The jadgment of 
Bannorji J, in Azizan v. Matuk Lal Sahu, 21 0. 487, 
followed. 

If forced to pay a second time in execution proceed- 
ings, the judgment-debtor can maintain an action 
for damages, 
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Kesu Shiva Ram v. Qanu Babaji, 23 B. 502; Shadi 
v. Ganga Suhai, 3 A. 588; Periatambi Udayan v. Villaya 
Goundan, 21 M 409, followed. 

Periatambi Udayan v. Villaya Goundan, 21 M. 409 
distinguished. 

Petition for revision of the order of A. H. 
Brasher, Esquire, District Judge, Jhelum 
dated the lat December, 1908. 

Mr. Vtshnu Singh, for the Petitioner. 

Mr. Devt Dial,for the Respondent. 

Judgment,—tThe first question to be 
decided is—is there any ground on which a 
petition for revision under section 70 (1) (a) 
can be admitted? We think, following the 
authority of Habib Ullah v. Musammat Fatieh 
Bib. (1), that there is—-and we overrule 
the objection on that point. 7 

The facts of the case, upon which as a basis 
we have to decide the question. before us, are 
as follows:—It is foundon the facts that~the 
judgment-debtor in this case satisfied the 
decree of the decree-holder, but such satis- 
faction was never certified under section 258, 
Civil Procedure Code. The decree- holder 
proceeded to execute the decree,as if it had 
not been satisfied. The judgment-debtor 
had no remedy in the decretal. Court, for it is 
expressly provided in section 258, Civil Pro- 
cedure Code, that unless such a payment or 
adjustment-has been “certified as aforesaid, 
it shall not be recognised as. a payment or 
adjustment of the deoree by any Court exe- 
cuting the decree.” 

He, therefore, brought a suit for a declara- 
tion that the decree had been satisfied, and that 
it could no longer be executed, and the 
lower appellate Court has dismissed his suit. 

The only authority brought to our notice 
which is entirely in point is Azizan v. Matuk 
Lal Sahu (2) and the lower Court was jus- 
tified in following it though, as explained 


_ below, we take a different view. 


Itis clear that when a decree has been 
satisfied out of Court, and not certified, the 
judgment-debtor can maintainan action for 
damages if forced to pay a second time in 
execution proceedings—all the authorities 
agree as to this—Kesu Shiva Ram 
Marwadi v. :Genu Babaji Powar (3), 
Shadi v. Ganga Sahat(4), Periatumbi Udayan . 
v. Villaya Goundan (5). Guruvayya v. 
Fudayappa (6), does not bear apon the point 
before us. But in the Calcutta case two Judges 

(1) 75 P. R 1890 (F. B.) (2) 21 0.487, 


(2) 23 B. 502. (a) 3 A. 538. 


5) 21 M. 409. (6) 18 M. 26, 


m 
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(Macpherson and Pigot, JJ.) held that such 
a suit as the present is. not maintainable if 
the object of the suit is to restrain the decree- 
holder from executing the decree. The third 
Judge, Bannerje, J., held that as section 258 
rpecifically enacts that an uncertified adjust- 
ment cannot be recognized as an adjustment 
of the decree by ‘any Court executing the decree, 
it is implied that it may be recognized as 
such by a Courttrying the matter as a regular 


suit. With this latter view we agree. It is. 


supported by analogy only, by our Fall 
Bench judgment, in Atma Singh v. Banke 
Ram (7). Here the decree-holder has moved 
the Court to execnte against the judgment- 
debtor. We cannot see that it is just or 
equitable to compel the judgment debtor to 
wait until perhaps his gocds have been seized 
and sold, leaving him to sne afterwards 
when the obvious course is for him to sue at 
once to prevent such injury. If the wrongful 
execution gives him a right to sue for- 
damages, it is reasonable to hold that the 
attempt to cause such wrong may be restrain- 
ed at any rate as soon as any overt act is 


done towards causing such wrongful damage. ~ 


In our opinion the suit will lie. We accord- 
ingly set aside the judgment of the Divisional 
Judge and return the appeal for decision on 
its merits. Costa to be costs in the cause. 
Application accepted, case remanded. 
(7)29 P. R.1908 (F. BD; 61 P. L. R. 1907; 71 
P, W. B. 1907. 





(3.0.7 M. L. T. 107.) 
MADRAS HIGH COURT. 

Crvtu Revision Petirioy No. 588 or 1908. 
October 29, 1909. 
Present:——Mr. Justice Miller. 
BHADRA RAJAYYA—DEFENDANT— 

_ PETITIONER 
` LETSUS 
MACHABATHMI LAKSHMI DEVAMMA 


— PLAINTIFF— RESPONDENT. 
Civil Procedure Oode (Act XIV of 1882), s. 18—Bar 
of defence. | 
Where in a former suit the defendant was not 
allowed to deny the plaintiff’s title and it was not- 
found that plaintiff had any title: 


Held, that in a subsequent suit the defence on title | 


was not barred. 

Petition under rection 25 of Act IX of 
1887, praying the High Comtto revise the 
judgment_and decree of the Court of the 


A 
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HIRU v. GUKCHARN, 


District Munsif of Guntur, dated 3lst March 
1908 ,in Small Cause No. 1957 of 1907. 

Mr. F. Ramesam, for the Petitioner. 

Mr. P. Nagabhushanam, for the Respondent. 

Judgment.—1 donot think the defence 
was barred. In the former suit the defendant 
was not allowed to deny the plaintiff's title, 
butit was not found that the plaintiff had 
any title. . é 

In the present suit the District Munsif 
finds that the defendant is no longer the 
plaintiff's tenant and the question of estoppel 
does not seem to arise. I must hold that the 
defence on title was not barred, and reversing 
the decree, remand the suit for disposal on 
the merits according to law. The costs of thig 
petition willabide the event. 

; Case remanded, 





(s. o. 17 P. B. 1910.) 
PUNJAB CHIEF COURT. 
MisceLLangous Civin Apprat No, 1182 
or 1908. 

[November 80, 1909. 
Present:—Mr. Justice Johnstone. 
HIRU AND OTHERS—DEORER-HOLDERS— 
APPELLANTS 


Persus 
GURCHARN—-JUDGNENT-DEBTOR— 


RESPONDENT., 

Civil Procedure Code (Act XIV of 1882), 3. 230 — 
Execution of decree—Inmitation—— Fraud—Pleadinga— 
Substantive applications—Oontinuation of spendin 
eae tful 

It is doub whether it is open to n : 
holder to raise a question of frand Tor tho Tee 
in appeal. 

‘The mere fact that the judgment-debtor preferred 
an unsuccessful appeal in connection with execution 
proceedings does not constitute fraud or frivolous and 
vexatious obstruction of the execution of the decrece 

Rai Sham Kissen v. Damar Kumar Debt, 11 C. W. 
N. 440; Pattakara Annamalat Goundan v. Rangaaami 
eee 6 M. 365, rein: Sar tbe 
h ere, in execution of a decreo, an applicati 
made to attach movable property, which oe “dale 
attached and sold by auction, the subsequent applica. 


_ tions by .the decree-holder to attach houses, not 


mentioned in the previous application, are substantive 
applications and not merely steps to carry onan 
existing and pending application, even though tho 
previous application had never been definitely struck 
off the file. : : 

Rahim Ali Khan v. Phul Chand, 18 A. 482(F. B.), Ja 
Malv.Juala Prasad, 21 A. 155; Mul Chand v. AG. 
hammad, 45 P. R. 1909; 68 P. W BR. 1909; 66 P. L, R 
1909; 2 Ind. Cas. 76, Gurudeo Narayan Sinha v. Amru 
Narayan Sinha, 88 0. 689; Bishan Singh v, Ganga Ram 
27 P. R, 1605; 79 P. L. B. 1905, distinguished, ' 


WA 
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Miscellaneous Appeal from the order of 
H. F. Forbes, Esquire, District Judge, Kangra,- 
dated the 17th August,.19J8. 

R. S. Sukh Dial, for the Appellant. 

B. Tek Ohand, for the Respondent. 

fudgment.—Before the District 
‘Judge in this case, apparently the decree- 
holder urged that his decree was atill capable 
of execution on one ground only, namely that 
his applications for attachment of -houses puat 
in on LOth March 1908 and 15th Jone 1908, 
- were not fresh substantive applications for 
execution bat merely continuations of the 
application of llth May 1906, which had 
never beeu formally consigued-to the record- 
room or struck off the file. Here the decree- 
holder repeats that ground and adds another, 
namely, that the judgment-debtor’s past con- 
duct amounts to-fraud, and so decree-holder 
has the benefit of the last sentence of section 
230, Civil Procedure Code (1882). These 
points have been-argued before me at some 
length by Mr. Sakh Dial; bat after carefal 
consideration, and withont calling upon Mr. 
Tek Chand to reply, I have arrived at 
the conclasion that neither position is ten- 
able. 

AS regarda fraud, ibis doubtful whether it 


'. is open to the decree-holder to raiso such A 


question for the first time in appeal; and 
further I can find no evidence of frand on 
the record. 

Mr. Sakh Dial refera me to the case which 
came upon nppeal before Reid, dJ., and con- 
' tends that judgment-debtor was guilty in 
that litigation of frivolous. and vexatious 
obstruction of the execution of this decree. I 
cannot agree as to this, In my opinion judg- 
ment-debtor wasin the circumstances justified 
in obtaining an adjudication from the Courts 
on the very difficult question of his relations 
with his father, and lobservethat Reid, J., by 
no means, denounced judgment-debtor’s asser- 
tions as false or frivolous but merely wrote 
that he had not succeeded in discharging the 
burden of proof that was upon him. Then the 
rulings, Rat Sham Kissen v. Damar Kumari 
` Debt (1) and’ Pottakara Annamalai Goundan. 
v. Rangasams Ohetti(2)do not square with the 


present case in the matter of facts. In the: 


former a falze and frivolous application was 
made under section 108, Civil Procedure 
Code (1882); and in the latter there were 


,evasions of- service of notices and several 
` (1) 110, W. N. 440. (2) 6 M. 965. 
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applications whose object could only have 
been to delay proceedings. 

As to the other point, I cannot see how a an 
application.in 1908 to attach houses CAN 
possibly be taken to be a continuation of an 


‘application of llth May. 1906 to attach. 


movable property, which was all daly attach- 
ed and sold by auction. No donbt the earlier 
application had never been definitely strack 
off the file, probably because in consequence 
of the aforesaid appeal to Reid, J., the 
money had not been actually paid over to 
decree-holder. In my opinion the application 
of 1993 to attach houses not mentioned in the 
application of 11th May 1908, were substantive 
applications and not merely steps to carry on 
an existing and pending application; and 
Mc. Sakh Dial has not been able to show 
me any authority to the contrary. In Bihin 
Alt Khuen v. Phul Chand (3). it was a case of - 
successive applications to sell property already 
under attachment. InJit Muly. Jwala Prasad 
(4), ib was raled that a warrant for arras#® of 
a judgment-debtor does not necessarily lapse, 
because when first issued it falls of execution, 
In Mul Ohand v. Muhammad (5), it was held 
that an application forattachmantof property 
may ramain in force as regirds that property, 
and parsistent and repeated applications to 
enforcait are not fresh substantial applica- 
tions for execation. In (Gurudeo Nirayin 
Sinha v. Amrit Narayan Sinha (6), the same 
kind of rale was laid down where fresh 'gteps 
were taken against the same property. 

In Bishan Singh v. Ganga Ram (7), disg- 
cussed by the Court below the facts are 
peculiar. Decree holder applied for arrest of 
judgment-debtorand apparently vaguely, for 
attachment of land. It was held that a later 
application giving details of the land and 
asking for attachment of it was not a fresh 
substantive application for execution but a 
mere continuation: of the original applica- 
tion, 

It is clear that noneof these rulings militates 
against my view. 

For these reasons, I dismiss the appeal 
with costs, 

Appeal dismissed. 


Sirens (F. B.)- 
4 21 A. 

(5) 45 P. R. 1909; 66 P. L. R. 1909, 68 P. W. R. 
1909; 2 Ind. Cas. 76, 

(8) 33 C. 689, 

ae Sette a R.. 1908, 
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GOYALASAMY OHETTIAR V. RAMIER. 
; (3. c. 7 M. L. T. 108 ) 
MADRAS HIGH COURT. 
Seconp Civitn AppeaL No. 1455 or 1907.. 
December 9, 1909. . 
Present:—Sir Ralph Benson, J udge, nnd Mr. 
Justice Abdur Rahim. 
K. GOPALASAMY CHETTIAR—Pcaintivy 
et APPELLANT . 
tereug 
RAMIER AND OTAERS—DEFENDANTS— 


RESPONDENTS, 
Interest—Date of plaint. 


No interest is allowable by the Court prior to the 
date of the plaint but it must beallowed subsequently. 


Second appeal against the decree of the 
District Court of Trichinopoly,in Appeal 
Suit No. 123 of 1908, pesented against the 
decree of the Court of the District Mansif of 
Kalitalai, in O. S. No. 605 of 1904, 

Mr. T. V. Seshagiri Atyar, for the’ Ap- 
pellant. i i 

Messrs T. Subramania Aiyar and T, Natesa 
Atyar, for the Respondents. 

Judgment.—Tho District Judge was 
right in disallowing- interest prior to the suit, 
[Subramania Iyer v. Subramania Aiyer (1)] 
but we do not think that he was right 
in disallowing it from the date of the suit. 
In modification of the decree of the Court 
below, we allow interest at 6 per cent. from 
that date. Hach party will give and 
receive proportionate costs in this and the 
lower appellate Court. 


A Decrea modified. 
(1) 81 M. 25; 18 M. L. J, 245; 8 M, L. T.278. 7 ' 





(s. c. 18 P. R. 1910; 26 P. W. R. 1910.) 
PUNJAB CHIEF COURT. 
Spoonn Oiv, ArrsaL No. 1298 or 1908. 

| November 26, 1909. 

Present: —Mr. Justice Rattigan and 
Mr. Justice Shah Din. 
DASOUNDA SINGH—Pratatirr— 

l APPELLANT 


2 


UG SUS £ 
MANGAL AND OTHERS — DeFENDANTS— 
l RESPONDENTS. 
Custom—Succession——Collateral not residing in the 
village nor a proprietor theremm— Proprietary body of 
ee village—Burden of proof—Escheat to proprietary 
OGY. i - ° 
Whore a proprietor dies leaving landed property 
and it is not proved that he got the land by gift or 
by agrantfrom the whole proprietary body of the 
village, the deceased’s collateral succeeds to the 
property in prefororico to the proprietors of the 
i : 
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villago, even if the collateral does not reside in the 
village where the deceased left the land and is nota 
proprietor in it. 
The initial onus lies on the proprietary body to show 


‘that they have a right to exclude the agnatic relation 


of the deceased owner from inheritance on the ground 
of non-residence and non-proprietorship in the village. 

Daya Ram v. Sohel Singh, 110 P. R. 1908; 31 P. L. 
R. 1907; 59 P. W. R.1907, (F. B.), followed. 

A right of escheat tothe proprietary body cannot 
be presumed to exist and must be affirmatively prov- 
ed. In the absence of such proof, a title based upon 
the right of agnatic succession must prevail. 

Shaman v. Bardha, 61 P. R. 1888; Rukan Diny 
Mussammat Mariam, 68 P. R. 1898; Chet Singh v. 
Samand Singh, 78 P. R. 1898; Kala Singh v. Narain 
Singh, 75 P. R. 1902; Bishen Singh v. Bhagwan Singh, 
28 P, R. 1904; Harnam Singh v. Partab Singh, 102 P. 
R. 1906; 129 P. L. R. 1908, Nihala v, Rahmatullah, 
137 P. R. 1908, relied upon. 


Further appeal from the decree of H. A. 
Rose, Esquire, Divisional Judge, Ambala 
Division, dated the 12th November, 1908. 

L. Dwarka Das, for the Appellant. 

Mr. Morrison, for the Respondent. 

Judgment.—tThe pedigree table given 
at page 3 of the printed paper book will 
help to an understanding of the case. 

The plaintiff Dasounda Singh claiming to 
be the nephew of Albel Singh, sues for 
possession of the land left by Musammat 
Bholi, widow of Nathu, son of Albel Singh, 
on the ground of his agnatic relationship to 
the said Nathu, and alleges that the defen- 
dants who are the proprietors of the village of 
Mohla Mazar, in which the land is situate, 
have taken unlawful possession of the same. 
ln answer to the plaintiff’s claim, the defen- 
dants deny the alleged relationship of the 
plaintiff to Albel Singh and plead inter alia 
that the land was given to the latter by their 
ancestors, though they do not know when it 
was so given and for what purpose, and that 


‘as the widow of the last male holder has died, 


the land reverts to them (the defendants) as 
successors-in-interest of the original donors. 
Upon the pleadings of the parties, the first 
Court framed a number of issues, of- which 
the first three were the most material, 
and having found on those issues in favour 
of the plaintiffs it decreed the claim. ; 
On appeal, the Divisional Judge remanded 
the case under section 566 of the Civil Pro- 
cedure Code of 1882, for further enqairy on 


_ four issues, which are set out in his order, 


dated the 11th July 1908, in the course of 
which he observed :—- 

“The chief issue will probably be whether 
plaintiff has æ reversionary right in the land 


gls h 

DASOUNDA SINGH t. MANGAL. 
acquired by Albel Singh in a foreign village ” 

‘Lf Albel Singh purchased the land, plain- 
tiff (if a collateral) would appear to havea 
clear right to succeed. Butif the land was 
given to Albel Singh, it would presumably 
revert to the donors, t.e., the, proprietary 
body, on failure of the direct heirs of the 
donee,” 

The return made by the first Court to the 
order of remand is not quite clear as to the 
findings recorded on the issues framed by 
the Divisional Judge for re-trial, though it 
would seem that the Court meant to tind (1) 
that the plaintiff was not proved to be a 
collateral of Albel Singh ; (2) that there was 
no proof of Albel Singh having acquired the 
land in suit by purchase; (3) that it was 
equally unproved that it had been given to 
him by the ancestors of thedefendants; and(4) 
that if the plaintiff is not held to be a 
collateral of albel Singh, he would have no 
right to succeed to the land in question. 

After receipt of the above return the 
Divisional Judge agreed with the findings 
Nos. (2) and (3) set out above, but held, 
differing from the first finding that the plain- 
tiff was the nephew of Albel Singh. On the 
~ question of the plaintift’s right of succession 
- to the land in dispute, he held that the plain- 
tiff had no such right, principally on the 
ground (if we correctly understand the judg- 
ment of the learned Judge on this point, 
which is far from clear) that as the plaintiff is 
neither a resident of, nor a proprietor in, the 
village in which the land is situate, he has by 
custom no right to succeed to it merely on the 
strength of his agnatic relationship to Albel 
Singh whooriginally beld the land, and that it 
escheats to the proprietary body of the 
vilage. On this grontid the first -Court’s 
decree was reversed and the plaintift’s suit 
dismissed as being unmaintainable, 

In further appeal, the case has been fully 
argued on both sides; and after giving our 
best consideration to the contentions of the 
respondents’ counsel, we think that the 
view taken by the Divisional Judge is 
incorrect, and that the plaintiff's claim must 
be decreed. l 

On the question of the plaintiff’s relation- 
ship to Albel Singh, we bave no hesitation 
in agreeing with the Divisional Judge. Four 
of the present defendants were parties to the 
suit of 1886 referred toin the judgments of 
the Courts below,k.andilin that suit itjwas 
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held that the present plaintiff was a nephew 
of Albel Singh. As against these defendants, 
therefore, the point is res judicata and cannol 
be re-opened. As to the remaining defen- 
dants, it seems to us that the statements of 
Musammut Basso, daughter of Albel Singb, 
and Musammat Bholi, widow of Nathu, in 
the litigations of 1886 and 1894, to which . 
reference has been made by the Divisional 
Judge, are certainly relevant on the question 
of the plaintiff's relationship, and when 


‘considered along withthe oral evidence pro- 


duced in this case, sufficiently prove, that 
he is the nephew of Albel Singh. 

_ The plaintiff is, therefore, a very near 
collateral of Albel Singh. who is shown in 
the revenue papers as owner of the land in 
dispute so far back as 1856. It is not proved 
that this land was gifted to him by the 
ancestors of the defendants, as specifically 
pleaded by them in answer to the plaintiff's 
claim, nor, onthe other hand, is it shown 
that it was purchased by him. H was 
married in the village of the defendants, 
though the exact daté of the marriage is not 
known, and he settled there and remained in 
possession of the land in dispute till his 
death. His village of origin is only a few 
miles from. the village of adoption, though 
the defendants profess (in tbeir pleas) 
absolute ignorance as to his original place 
of residence and do not know who his father 
Was, 

The learned Divisional Judge, after hold- 
ing it unproved “whether Albel Singh got the 
land ar son-in-law of Rotal and by gift. from 
him or by a grant from the whole proprietary 
body,” and after remarking that the village 
of the defendants who are Birk Jats, is fairly 
homogeneous, goes on to observe as fol- 
lows : =~ 


“It may then be assumed that the grant to 


““Albel Singh, was either made by the Birks 


as & body, or by the donor and father-in-law 
of Albel Singh with their assent. It may 
then be presumed that the intention was to 
limit the grant to Albel Singh’s direct lineal 
descendanta.” 


The italices are ows. The presumption 
made by the learned Judge would reem to 
follow from the assumption which precedes 
it, and it is upon this assumption, in support 
of which there is onthe record not a shred 
of reliable evidence, that the decision adverse 


j 
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to the plaintiff's claim is based. We may at 
once say that the assumption so made, begs 
the whole question and decidesin favour ofthe 
defendants the only. material issue in the case, 
in respect of ‘vhich the onus of proof ley on 
them, without their adducing the -necassary 
evidence in discharge thereof. Upon the 
pleadings of the parties the most important 
point on which they were at. issue was, 
whether the defendants’ ancestors had, 
as a fact, gifted the land to Albel Singh and 
thus settled him in the village, and as the 
defendants had admittedly failed to prove 
that fact both before and afler the remand, 
no assumption could and should have been 
made in favour of the alleged gift giving 
rise tom presumption as to the terms on 
which the” subject-matter’ of the gift or 
grant was to be held by Albel Singh. The 
learned Divisional Jndge observes towards 
the conclusion of his judgment that his 
“decision comes to this, that underlying all 
théory of agnatic succession is the tacit 
assumption that agnatic kinship must be 
accompanied by membership of a village 
community to give rise to any rights of 
succession” ; and he ends by candidly admit- 
ting that. “if that ig correct, the result is 
somewhat startling.” 

And so itis. But the result would by no 
means be startling if the case be decided in 
accordance with the opinion of the majority 
of the Judges in Daya Ram v. Sohel Singh 
(1), of which the full significance does not 
seem to have been grasped by the Divisional 
Judge, though he has noticed the ruling in 
his judgment, (see pp. 406, 407, 410 and 424 
of P. R. for 1:06). At p. a24 Chatterii, Jas 
saya:— l 

“If the village proprietors have not the 
right of reversion, I cannot nnderstand how 
a deceased owner’s agnate`e.g., his brother, 
can be denied his right-of inheritance on the 
ground of non-residence and non-proprietor- 
ship in the village. 
character, it must follow that under the 
above circumstances the acquired agri- 
cultural land of a person must go : ownerlesa 
on his death and be the lawful prey of any 
one who chooses to squat on ite I have 


. not been able to trace the existence of any 


such rule in the published‘decisions. * 
‘ * & A LLAH 

(1) 110 P.R, 1906; 31 P. L. R. 1907; 59 P. W.R 
1907, (F. B.). 


INDIAN OASES. 


lf there is a rale of this. 


819 


Robertson, J., at p. 410 of the report 
approves ofthe above expression of opinion 
and observes :—~ 

I concur with my. brother Chatterji that an 
agnatic relation is not- usually barred from 
succeeding to the self-acquired land of a de- 
ceased relative because he residesin a different 
Village. It lies upon the person who asserts 
that he is so barred to prove the truth of the 
contention.” 

From these extracts it is clear that under 
circumstances similar to those of the present 
case the initial onrs, generally speaking, would 
lie on the proprietary body to show that they 
had a right to exclude the agnatic relation 
of the deceased owner from inheritance in 
respect of the land left by the latter in his 
village of adoption, in which such relation 
was neither a resident nora proprietor. 
Different considerations would, of course, 
govern the question of the adjustment of onus, 
if the defendants in possession happened to be 
the bloud relations of the deceased owner,e.g., 
his-daughters or sisters,er their sons. That 
is not the case here, and the rule of onus as 
laid down above must, therefore, be applied. 
Applying that rule, the defendants can only 
be treated as trespassers with no title that 
can compete with that of the plaintiff and 
the latter's claim must succeed. 


Towards the close of his argument, the 
defendants’ counsel asked for a remand to 
enable his clients to prove the existence of a 
special custom by which they have a superior 
title to succeed to the land in suit as 
against the plaintiff. But the defendants 
have had ample opportunity for adducing all 
available evidence on the point of custom, if 
one existed in their favour, and no good 
grounds have been shown for granting them 
a remand-for this purpose. 

As to thealleged right of escheat posseased 
by the proprietary body as such, it is 


_sufficient to say that the defendants m this 


case never expressly relied on any such right 
in their pleas,and they cannot, therefore, 
avail themselves of this defence. Assuming, 
however, that they could be allowed to set 
up such a defence in appeal, the decisions of 
this Court in Shaman v. Bardha (2), Rukan 
Dinv. Musammat Mariam (8), Chet Singh 


vy. Samand Singh (4), Kala Singh v. Dern 
61 P. R. 1898. 
$) 68 P.R. 1888. 
(4) 78 P. R. 1808, 
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Singh (5), Bishen Singh v. Bhagwan Singh (6), 
Harnam Singl v. Partab Singh (7), Nihala v. 
Rahmatullah (8), are authorities in favour of 
tbe plaintiffs contention that the alleged 
right of escheat cannot be presumed to exist 
in a case like the present and must be afirma- 
tively proved toinhere in the proprietary 
body in each particular case, nosuch proof has 
been adduced -in this instance, and in the 
absence of such proof the plaintiff's title 
based upon his right of agnatic succession 
must prevail. 

We accordingly accept this appeal, and 
reversing the decree of the lower appellate 
Court restore that of the first Court with 
costs throughout. 

Appeal accepted. 
(5) 75 P. R. 1902. 
(6) 28 P.R 1904 
(7) 102 P. R. 1906; 129 P. L. B. 1906. 
(8) 137 P. B. 1908. ; 





(s. c. 7 M. L. T. 110) a 
MADRAS HIGH COURT. 
SECOND Crvit Aprea, No. 205 or 1906. 
September 29, 1908. 
Present:——Mr. Justice Miller and Mr. Justice 
Sankaran Nair. 
T. RANGANATHA TAWEER AND ANOTHER 
~— DEFEN DANT8S— Å PPELLANTS 
VETES 
T SEETHARAMA CHETTY AND ANOTHER 


— PLAIN1IFF3— RESPONDENTS. 

Civil Procedure Code (Act XIV of 1882), ss. 295 and 
968-—Rateable distribution—Heecutiton application—~— 
Not pending. 

The plaintiffs applied, in April 1900, for attachment 
of the 1st defundant’s right to receive a monthly 
allowance and for an injunction directing the 
disburser of the allowance to pay 16 into Oourt as it 
foll due. The Sub-Judge did not attach the right bat 
ordered, on 28rd April 1900, notice as regards the 
injunction, and on the 4th May 1900, the- order was 
made absolute. On the 18th July, payment not having 
been made, the plaintiff's execution application was 
struck off. 

Held, that the order of the 4th May cannot be 
taken as an order effecting an attachment under 
section 268, Civil Procedure Code, and that as the 
last order closed the plaintiff's execution proceedings, 
there was no execution application pending and, 
therefore, the plaintifis had no right to claim rateable 
distribution under section 295, Civil Procedure Code. 

taruchittambala Chetty v. Seshaayyangar, 4 M. 383, 
referred to, 


Second appeal against the decree of the 
District Court of Madura, in Appeal Suit No. 
$66 of 1905, presented against the decree 
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of the Subordinate Judge’s Court of Madura 
(East), in Original Suit No. 26 of 1904. 
[Connected with Second Appeals Nos. 83 and 
84 of 1906]. 

Judgment. —In our opinion the 
plaintiffs were not entitled to rateable dis- 
tribution, because at the date on which the 
assets were realized, there was no application 
for execution presented by them, pending in 
the Court which conducted the execution. 

The plaintiffs applied in April 1900, for 
attachment of the Ist*defendant’s right to 
receive a monthly allowance and for an 
injunction directing the disburser of the 
allowance to pay it into Court as it fell due. 
The Subordinate Judge did not attach the 
right, but in his order of the 28rd of April 
1900, directed notice to be issued as regards 
the prayer for injunction. On the 4th of 
May, he made an absolute order directing 
the disburser of the allowance of the Dewan 
Trustee of Ramnad to pay the sllowangp into 
Court, and on the 18th of July, payment not 
having been made he ‘struck off? the execu- 
tion application of the plaintiffs. 

It is not denied that this last order closed 
the proceedings of the plaintiffs’ application 
unless the order of the 4th May directing 
payment into Court can be taken as an order 
effecting an attachment under section 268 of 
the Civil Procedure Code. 

We think it is clear from his order of is 
23rd April that the Subordinate Judge did 
not intend to act under section 268, and that 
section does not contemplate an order for 
payment into Court nor the issue of an 
injunction. The order of the 4th of May did 
not, therefore, effect an attachment under 
section 268, Civil Procedure Code, and the 
application of the plaintiffs was finally dis- 
posed of on the 18th of July. 

That beingso on the authority of Tharuchit- 
tambala Chetti v. Seshaayyangar (1) and 
other cases we must hold that the plaintiff 
had no right to rateable distribution under 
section 295, Civil Procedure Code, and their 
suit should have been dismissed. 

Reliance is also placed upon a former 
application for execution disposed of in March ' 
1900, butewe find that in their subsequent 
application Exhibit OC, the plaintiffs state 
that the former petition was disposed of on 
the ground that the allowance which it war 


Na fo attach had been paid and there 
(1) 4 M. 388, 
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was, therefore, nothing to be attached. The 

order striking off that application in these 

circumstances disposed of it finally. - 
We, therefore, set aside the decrees of the 


lower Courts and dismiss the suit with costs - 


throughout against the appellants. | 
; l Appeal dismissed. 


¥ 
i 


~ 





(a. 0. 19 P. R. 1910; 86 P. W. R. 1910.) 
PUNJAB OHIEF COURT. 

Frest Orvit Appear No. 1336 or 1907. 
November 19, 1909. , 
Present:—Mr. Justice Rattigan and] 

` Mr, Justice Shah Din. 
Ohaudhri KUNDAN MAL AND oTHERS— 
PLAINTIFES—APPRLLANTS 


` . Versus 
Sardar ALLAH DAD KHAN AND otHers— 
DEFENDANTS — RESPONDENTS. 


” Civil Procedure Cods(ActXIV of 1882), 8. 43—Previous 


suit for mmterest when both principal and interest due— 
SubseQuent suit for principal barred—Cause of action— 
Suit for subsequent snterest barred when aust for princi- 
pal ss barred—-Oonstruction of document—Mortgage 
deed providing for recovery of principal or for con- 
tinuance of mortgage. 

A mortgage deed provided for the payment of fixed 
kasur dues by way of ‘interest. It was farther 
stipulated that upon the expiry of a certain period, 
the mortgagee “shall be competent to recover the 
principal mortgage money or to continue receiving 
the fixed kasur dues”’:. 

Held, that the provision meant that the mortgagee 


could, if default was made in payment of interest, ab” 


once sue for the recovery of the principal amount, 

-or if no such default was made, he could allow the 
mortgage to continue and go on receiving the interest 
as before. The provision did not mean that an 

- option was given to the mortgagee of either suing 
after the expiry of the stipulated period for the 
principal sum due on his mortgage together with all 

| arrears of interest, or of electing to go-on under the 
terms of the mortgage and suing merely for the 
interest thereon. 

Where principal and interest under a mortgage are 
both due and the mortgagee sues only for the recovery 
of interést, a subsequent suit for the recovery of the 

| prinoipal 18 barred by section 43 of the ivil Pro- 
cedure Oode, 1882, 

. A mortgagee’s cause of action forthe recovery of 
the principal sum and of the interest dae on his 
contract is one and the same and he is, ‘consequently, 
bound by law to include in his suit the whole of.bis 
-claim in respect of that canse of action. 


Ganga Ram v. Abdul , Rahman, 28 P. R 1907, ` 


followed. 

Shri Shailapa Hadlapa v Balapa IakGuna, 7 B. 446; 
Vasiwant Narayan Kamat v. Yithel Divakar Parulike~, 
2U B. 267, dissented from. ~- 


Where a claim to recover the principal amount of . 


. the mortgage debt is barred under the provisions of 
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the Oivil Procedure Code, a suit to recover interest 


“on such principal is also barred, as interest is merely. 


accessory to the principal and follows the latter. 

Ganga Ram v. Abdul Rahman, 28 P. R. 1807, 
followed. 

Parr's Banking Company v. Yates, (1898) 2 Q. B. 
480; 67 L. J. Q. B. 861; 79 L. T. 321; 47 W. R. 42, 
relied upon on point of law, but distinguished on 
facts. i 


First appeal from the decree of Rai Kidar 
Nath, District Judge, Muzaffargarh, dated the 
16th July, 1907. 

Messrs Dwarka Das and Chunt Lal, for 
the Appellants. 

Mr. Muhammad Shafi, for the Respondents. 

Judgzment.—tThe facts of this case 
are as follows:—-On the 30th December 1884, 


. Nawab Muhammad Rabnawaz Khan mort- 


gaged, without possession, certain mahsul 


_dues and his share in certain ala and adna 


proprietary rights in lands in Mauza Lalpur 
to one Chaudhri Lakhu Ram for asum of 
Rs. 8,700. This sum of Rs. 8,700 was made 


up as follows: — 
(a) Dus ona bond, dated 26th Rs. 


March 1883 : ... 68,309 

(6) Interest for E EN 
"17 days ine 439 
(c) Balanca due on 2 cartain loans 25 
(d) “Now reosived in cash”... 1,936 
Total ..» 8,700 


x 


As regards item (d) we may note in 
passing that at the time of registration, the 
mortgagor did not admit before the Sab- 
Registrar the receipt of actual cash for that 
item. The endorsement is to the effect that 
the mortgagor admitted that Rs. 6,764 had 
been credited towards a previous debt, that 
Rs. 436 had been received in cash, and that 
he had received a hundi on one Nain Das for 
Rs. 1 „500. 

The terms of the mortgage, so far as they 
are material for the purpose of the present 
appeal, were to the following effect:— 

‘I, the mortgagor, shall remain in posses- 
gion of the mortgaged shares as before. In 
liou of the interest, the mortgagee shall 
receive Rs. 1,445 annually, on account of bila 
kasur and” mahsul dues and cash, up to ths 





. date of redemption, as under: — 


“On the Ist “Har (Ge, J ane) for Rs. 
rabi harvest ... 1,000 
“On the 15th Poh 4 6., panaan 
` for kharif” e 445 


+ 
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“The term is fixed for five years. I am at 
liberty to redeem the land on payment of the 
mortgage money with interest, on account of 
fixed kasur dues for the expired period before 
the expiry of the said period. ‘The mortgagee 
shall not be competent to demand, within the 
stipulated period, the amount of the mortgage 
money, excepting the fixed kasur dues, After 
the expiry of the term, he shall be competent 
to recover the principal mortgage money, or 
to continue receiving the fixed kasur dues.. .It 
is noted that if at any timeafter theexpiry of 
the term, the mortgagee wishes to recover the 
mortgage money, heis authorized first torecover 
thissum from the incomeof the mortgaged 
property and from the property itself, The 
balance, if any, shall be recovered from meas 
well as from my other property. If, accord- 
ing to any law, no remedy can be soughtin re- 
spect of the property in Mauza Lalpur, the 
money can be recovered from my person and 
other property The money on 
acconnt of the interest fixed above, shall be 
chargeable from the income and produce of 
the property mortgaged. If itis not receiv- 
` Pie masala then I shall be liable there- 

or, 

It is clear from these provisions that the 
mortgagee was entitled to claim payment 
of the principal sum after the expiry of five 
years from the date of the mortgage, and it 


would seem that the interest was duly paid | 


for the first five years. Mr. Muhammad 
Shafi, on behalf of the respondents, asserted 
that this was the case and that the sum of 
Rs. 5,780 had been actually paid to the mort- 
gagee by way of interest for that period. 
Mr. Dwarka Das, for the mortgagee, when 
replying to Mr. Shafi’s arguments, did not 
attempt to contravert this statement. 

In 1897 the mortgagee brought a suit 
against the mortgagor for recovery of 
interest due under the terms of the moit- 
gage for ibe period from January 1889 io 
Jane 1897, and obtained a personal decree 
against the: mortgagor for the sum of 
Rs. 12,810. It isnot contendedthatthis decree 
has not been folly satisfied, and we may fake 
it, therefore, that the mortgagee bas recover- 
ed a total sum of Rs.-18,590 from the mort- 
gager in respect of interest dhe on the mort- 
gage-deed. 

The present claim is for recovery of the 
sum of Re, 8,670, alleged io be due by way of 
interest from the 14th Jure 1900, up to the 
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15th Poh, Sambat 1942 (291h December 1905) 
and itis admitted in the plaint that interest 
due from the 15th Poh, hambat 1454, to the 
15th Poh Sambat 1456, cannot be claimed by 
reason of the limitation law. Plaintiff asks 
that a decree for the said sum of Rs. £,670 be 
passed in his favour against defendants with a 
declaration that the “mortgaged property is 
Hable for payment thereof; in other words, 
that the representatives of the original mort- 
gagor cannot make any sort of alienation of 
the said property, and that the other property 
of the deceased murtgagoris also liable for the 
reason that the deceased mortgagor had made 
himself personally liable for payment of the 
money.” 

Defendants, who represented the original 
mortgagor, urged numerous pleas in objec- 
tion tothe claim, but with these itis un- 
necessary for us to deal, as plaintiff’s suit 
has been dismissed by the District Judge on 
a preliminary point. The learned Judge, 
relying upon the decision of this Cougt re- 
ported as Gangu Ram v. Abdul Rahman (1), 
has held that inasmuch as any suit by the 
mortgagee to recover the principal amount of 
the mortgage-debt, would be barred by reason 
of the provisions of section 43 of the old Civil 
Procedure Code (which corresponds to Order 
Il, Rule z of the new Code), a suit by the 
mortgagee to recover interest on such 
principal must, in reason, be held to be 
equally barred. 

From this decree, the mortgagee has 
appealed to this Court, aud on his behalf his 
learned pleader has urged (1) that this case 
is distinguishable on its facts from the ruling 
relied upon by the District Judge, and (2) 
that even if this be not so, the ruling in 
question is erroneous. Jt is further urged, 
that in the event of the first two contentions 
being decided adversely to the appellant, the 
decision appealed against is nevertheless 
erroneous inasmuch as the mortgagee is at all 
events entitled to claim interest due on his 
mortgage, although he may not in law be 
entitled to claim the principal amount ot his 
mortgage-debt, and itis pointed out that in 
the present case the claim is for interest only, 
and that such interest accrued due after the 
decision of the former suit in 1897 and that ~ 
consequently section 43 of the old- Civil 
Procedure Code has no applicability. 


In our opinion neither contention is tenable 
(1) 28 P. R, 1907. 
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As regards the first argument, Mr. Dwarka 
Das argued that upon the true construction of 
the mortgage contract, an option was given to 
the mortgagee of either suing after the 
expiry of five years for the principal rum due 
on his mortgage together with all arrears of 
interest, or of electing to go on under the 
terms of the mortgage and suing merely for 
the interest thereon. In other words, that 
the mortgagee was not bound at the expiry of 
the said term to sue for the principal sum, 
but could elect to sue merely for the interest 


then due, and ‘that in the event of his elect- 


ing to sug merely for the interest, he would 
under the terms of the contract'be still entitl- 
ed to sue thereafter either for the principal 
sum or for future interest: 

In our opinion, this argument is based 
upon an erroneous reading of the . mort- 
gage-deed. That deed distinctly states that 
‘the terms of the mortgage is to be five years 
and provides that upon the expiry of that 
term the mortgagee “shall be competent to 
, recover the principal mortgage money. or to 
continue receiving the fixed kasurdues,” As 
we read this provision, the meaning is that 
when the five years have elapsed, the mort- 
gages can, if default has been made in the 
payment of the interest, at once sue for re- 
covery of the principal amount, or if no 
such defanlt has been made, he can allow the 
mortgage ‘to continue and go on receiving 
the interest as he has done in the past. ° 

Bat assuming that this is not the right 
constraction, we are still faced. with this 
difficulty in accepting- the mortgagee’s con- 
tention, that after theexpiry of the five years 
it was undoubtedly, and admittedly, open to 
the mortgagee to sue for recovery of the 
principal amount. Mr. Dwarks Das argues 
that though the mortgagee was entitled to sue 
for that amount, he was not bound to do so, 
and that by agreement of the parties, he 
was given the right to elect, whether he 
would sue for the principal amount or merely 
for the interest. In support of this argu- 
ment he urges that the mortgage-deed makes 
separate and distinct provision for the re- 
covery of the principal sum and for recovery 
of the ‘interest alone, and that while the 
former is chargeable against the mortgaged 
property,.the latterisa charga onlyon the pro- 
duce and inoome of that preperty. That 
this Isttersabtle distinction is a mere after- 
thought suggested by the learned - pleader's 
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own ingenuity, is obvious from the fact 
that in the plaint, the mortgagee asks 
that the amount’ claimed by him by way 
of interest should be made a charge on the 
mortgaged property.. Mr. Dwarka Das tried 
to make little of this claim and urged that 
his client should not be prejudiced bacause he 
asked too much. Wedo not wish to press 
the matter against the mortgagee, but it is 
impossibleto ignore the fact that he him- 
self did not apparently read the mortgage- 
deed inthe same way that his learned pleader 
would have us construe it. 

. This, however, is comparatively a minor 
detail and the main question before ns is 
whether the mortgagee when he sued in 
1897 for recovery of interest due to him, was 
bound by law to rue for recovery of every item 
then due to him on the same cause of action. 
There was only one contract between the 
parties, and thatcontract dealtspecifically with 
the claims for interest and for recovery of the 
principal debt, and we are unable to dis- 
tingaish the present case from that reported 
as Ganga Ram v. Abdul Rahman (1). In that 
case also liberty was given tothe mortgagee 
(after expiry of the fixed period) to sue for 
unpaid interest or compound interest, or to sue 
for the same along with the principal, and in 
dealing with this question, the Court remark- 
ed, “when principal and interest are both due, 
thesection (i.e.,) section 43, Civil Procedure 
Code, says, there can only be one suit for 
both. This cannot be overridden by an 
agreement “between the debtor and the 
creditor that geparate suits might be 
brought.” In our opinion, after the date 
of the expiry of the mortgage term, the 
mortgagee’s cause of action in respect of the 
recovery of the principal sum and of the in- 
terest due under his contract was ona 
and the same, and he was consequently bound 
by law to include the whole of his claim in 
respect of that cause of action in the suit 
which he brought in 1897. He was, at the 
tima, certainly entitled to claim recovery of 
the principal amount, and as he elected 
not to do so, it seems tous that he is now 
precluded by the provisions of section 43 of 
the old Code (Order 11, Rule 2 of the new 
QGode) from suing for that principal amount. 

Tt is true that the decision of the Bombay 
High Court Shri. Shatlapa Hadlapa v. Balapa 
Lakanna (2) and Yashvant Narayan Kamat 
(2) 7 B. 446, 
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v. Vithal Divakar Parulikar (8) are to` some 
extent against this view, but we are our- 
selves of opinion, though with every respect, 
that the ruling laid down in ,Ganga Ram v. 
Abdul Rahman (1) is the more correct in 
law. In the earlier Bombay case no reasons 
are given in support of the ratio decidends and 
the latter case is fully discussed in the judg- 
ment of this Court. We cannot assent to the 
proposition that it is open to parties by agree- 
ment infer se to override the rule laid down 
by the legislature as regards splitting of 
causes of action. Mr. Dwarka Das’s argu- 
ment would admittedly carry us to this 
extreme that A who owes B Rs. 100, payable 
on the Ist June, can by agreement allow B to 
sue him on the 2nd June for Re 5, on the 
3rd June for another Rs. 5, and so on 
every day until the full sum is recovered. 
We need hurdly point out that a.case of that 
kind, in which the cause of action accrues 
on one date iu respect of the whole 
amount due from A to B, is essentially 
distinct from a case where under the terms 
of the contract between the parties the 
various items constituting the whole debt. 
are expressly made payable on different dates. 
In the case before us, it was expressly provid- 
ed that the term of the mortgage was to be 
five years and that upon. the expiry of that 
term it should be competent to the mortgagee 
to recover the whole of the principal amount. 


‘When, therefore, he sued in 1897 for recovery 


merely of arrears of interest, it was open to 
him to suealso for the principal amount of the 
debt and both claims would obviously have 
heen based upon the same cause of action. 
Being entitled to claim the principal amount 
in that suit, he was, in our opinion, bound by 
law to claim it. In this connection we 
may observe that Mr. Dwarka Das made 
no serious attempt to argue that the two 
claims were based upon different causes of 
action. He did, no doubt, attempt to draw a 
distinction between the right to recover 
the principal sum and the right to recover 
interest thereon, but in view of the fact that 
the plaint as laid made no such distinction, 
he was under considerable ` difficulty in 
maintaining his position and very naturally 
laid greater stress upon the argument that 
his client, though entitled to claim recov- 
ery of the principal. sum when he sued 


in 1897, was not in law bound to do so, Upon 
(8) 21 B. 267. 


INDIAN CASES. 


KUNDAN MAL Y. ALLAH DAD KHAN, aa 


[1910 


this latter point Ganga Ram v. Abdul Rahman 
(1), is an authority distinctly in point, and 
with it we entirely agree. We hold, there- 
fore, that after the suit instituted in 1897, 
itis not open to the mortgagee to claim 
recovery of the principal amount due on his 
mortgage. The next question is whether in 
the circumstances plaintiff’s present claim for 
interst that accrued due after the decision of 
the 1897 case, is entertainable, To this claim 
the provisions of section 43 of the old Code of 
Civil Procedure are obviously not applicable, 
as the cause of action accrued after that case 
was decided. But, in our opinion, this claim 
is equally nunentertainable. Assuming that 
the principal amount cannot be legally recover- 
able,-are we to hold nevertheless that the 
interest thereon can be recovered by process 
oflaw? It seems to us that there can be only 
one answer to a proposition thús stated. 
Lf the plaintiff has no legal right to demand 
payment of the principal amount of his debt, 
he has, a fortiori, no right to claim interest 
thereon, and this was actually so decided 
by a Division Bench of this Court in Civil 
Appeal No. 662 of 1902. The maxim of the 
Roman Law, “res accessoria sequitur rem 
principalem” ig in point, and it has been held 
in England (upon this general principle) 
that “interest of money in accessory~to the 
principal and must, in legal language, follow 
its nature; and, therefore, if the plaintiff in 
any action is barred from recovering the 
principal, he must, as a rule, be equally barr- 
ed from recovering ihe interest.” (Broom’s 
Legal Maxima, 7th edition, page 370). This is 
unquestionably the general rule and was re- 
cognised by the Court of Appeal in the case 
of Parr’s Banking Oompany v. Yates (4), 
though in that case upon very peculiar circum- 
stances the Court held, that interest was 
recoverable althongh the right of action in 
respect of the principal was~ barred. It 
appeared that the defendant in the case 
had guaranteed the plaintiffs, a banking. 
company, payment of all moneys, which 
might be owing to them in account 
with a customer with interest, commis- 
sion and banking charges, and it was 
provided that the guarantee should bea con- 
tinuing guarantee and should not be with- 
drawn except by a six months’ written 


(4) (1898) 2 Q. B. 480; 67 L..J. Q. B. 831; 79 L. T, 
821; 47 W, B. 42, $ : 


a 
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notice from the guarantor. The plaintiffs “in this case there was a contract between 


made advances to the customer by honouring 
his overdrafts from time to ‘time down 
to a period more than six years before 
the action; but made 
sequently to that period, and the customer 
paid in sums to his account with the bank 
against his liavility from time to time down 
to a period within six years before the action, 
At the end of each half-year the plaintiffs 
debited him in account with the interest 
for the half-years on the amount owing 
by him from time to time and car- 
ried forward the balance to his debit 
owing at thé commencement of the 
next half-year. It was held on’ these facts 
that plaintiffs’ right of action upon the 
guarantee in respect of the sums advanced by 
them to the customer was barred by the 
Statute of Limitations, but that the action was 
maintainable in respect of the interest which 
had accrued due from the customer within 
6 years before the action and had not been 
paid. Clearly this was a very different case 
from the present, and the ground upon which 
the interest was decreed appears from the 
argument of the counsel for the plaintiffs who 
contended that “the interest meant by the 
guarantee is the interest on the balances 
due .from the defendant from time 
to time on the account; it does not mean 
interest as accessory to principsl due on the 
guarantee; it means the items of fresh debt 
that accrue from half-year. to half- 
year against the principal debtor as the 
consequence of the Bank’s forbearance to sue 


him. These items are giaranteed as well as” 


the advances.” 


The Lords Justices accepted this argument, ’ 


the tenour of which was that the defendant 
had guaranteed payment of two things: (1) 
the payment of all advances made to the 
principal debtor, and (2) the payment of 
interest, etc., upon such advances. Upon 
his oontract,, the defendant was obviously 
not | relieved of his obligation to pay for 
_ interest upon the advances -made to the 
debtor because theBank was rnable to recover 
the actual advances. As observed by the 
Master of the Rolls “the doctrine that in- 
terestisanaccessory which falls o the ground 
with the principal, does not apply to a case 
like this, because the .payment of interest, 
etc., is as much guaranteed as payment of the 
sums advanced themselves,” In other words, 


no advances sub-: 


A and B to the effect that B would guarantee 
payment to A inrespectof (1) all advances 
made by A to X and (2) interest due from 
X to Ain respect of all such advances. There 
was thusa twofold obligation on his part, 
and the mere fact that A’s claim in respect 
of the advances made to X was time-barred, 
did not relieve B from that part of his agree- 
ment to repay A all sums due by way of in- 
terest on such advances, if such interest was 
recoverable und not also barred. This case 
was decided upon the termsof the contract 
of guarantee and the. Court clearly and 


. admittedly did not intend to decide contrary 


to the general rule, that when under one 
and the same contract A owes B a principal 
sum of money and also interest thereon, B is 
not entitled to recover interest if his right 
to recover the principal is barred. To decide 
otherwise would be to hold that B can con- 
tinue for ever to claim interest from A, unless 
A consents to pay the principal omount 
which, ex hypothesi, is not legally demandable 
from hin. 

To take the present case as a concrete 
example. We have held that plaintiff's claim 
to recover. the principal amount of the 
mortgage debt is barred'under the provisions 
of the Civil Procedure Code. He cannot, 
therefore, recover this sum of Rs. 8,700. But 
if we areto accept Mr.Dwarka Das’s argument 
it would still be open to plaintiff to recover 
year by year the sum of Rs. 1,445 by way of 
interest until such time as the mortgagor 
was compelled by these means, to pay up a 
gum which legally he was not bound to pay. 

We cannot believe that such is the law. 
On the contrary, weaccept the general rule 
as laid down above that the “accessory fol- 
lows the principal” and that (save in such 
exceptional cases as the one to which we 
have referred, and which is obviously clearly 
distinguishable on its facta) a creditor whose 
right to recover the principal amount is 
barred by any provision of law, is not entitled 
to go on claiming interest onthat irrecoverable 
principal. Following the decisions of this 
Court cited by us (Ganga Ram v. Abdul 
Rahman(1)and Civil Appeal No. 662 of 1902), 
we dismiss this appeal with costs. 

Appeal dismissed. 
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(a co. TM. LT. 116) 
MADRAS HIGH COURT. 

Orry Civiu Court Appaat No. 1 or 1909. 
December 20, 1909. 
Present:--Sir Arnold White, Kt., Chief 
Justice, and Mr. Justice Krishnaswamy Lyer. 
A. D. NARAYANAH SAH-——APPELLANT 
versus 
KADIGAR PARASURAMA SAH AND 


OTHERS— RESPONDENTS. 

Hindu Law—-Sale by adult co-parceners— Whether 
liable to be impeached by mtnore—Lease—Lease from 
month to month-—Leasor’s consent enough to validate 
lease. 

A salo of a honse, effected by the adult members of 
joint Hindu family for the maintenance of the 
family, is not liable to be impeached by the other 
members in the absence of fraud or improper motive 
on tho partof the execntants. 

A lease from month to month, which is not 
reqnirod to be registered under the Transfer of 
Property Act, does not require the signature of the 
lessor to render it valid. The mere assent of the 
lessor is sufficiont to make it valid when it is accom- 
panied by delivery of possession. 

Turf Saheb v. Esuf Saheb, 30 M. 822; 2 M. D.T. 
270; 17 M. L. J 395, doubted and distinguished. 


Appeal against the decree and judgment of 
the City Civil Judge, Madras. dated 30th day 
of November 1908, in O. S. No. 273 of 1908. 

Mess. T. R. Venkatarama Sastri and T, S. 
Eajagopala Iyer, for the Appellant. 


Judgment.—tTwo points have been 
raised on behalf of the appellant. The first 
question is whether the sale-deed executed by 
the Ist and 2nd defendants in the plaintiff's 
favour is binding upon the other defendants. 
We are constrained to differ from the learned: 
. City Judge as regarda this question. The 
honse which was the subject of the sale was, 
according to the evidence of the plaintiff's 
5th witness, the only property owned by the 
family in tho year 1892. This witness has 
not been cross-examined by the Vakil for the 
defendants. The sale-deed itself is executed 
by all-the adult members of the family then 
jn existence, that is, the Ist and 2nd defen- 
danis. The other members of the family are 
the sons of the Ist defendant. 
suggestion of any motive for the lst defen- 
dant to defeat the interests of the other 
members of the family by an improper sale. 
There isthe avidence of the plaintiff’s lst 
and 4th witnesses to prove that the sale 
was effected for the maintenance of the family 
with the proceeds of the sale: and there is 
no reason why this evidence should be dis- 
believed, The defendants have set up false 
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eases with reference to the transaction in 
question. They said it was an usufructnary 
mortgage, and at another time they said it 
was a benami sale. Both these cas-s have 
been found to be false. It seems to us, there 
is no reason why we should aceept the 
defendant’s own testimony as regards the 
transaction in question. For these reasons we 
are disposed to hold that the sale is binding 
upon all the members of the family. 

The next question that has been argued is 
with reference to the rent. The learned City 
Judge following the decision in Turuf Sahib 
v. Eusuf Sahib (1), has disallowed the 
plaintiff's claim for rent. Assuming that case 
is rightly decided, it has no application to 
the present case. Therethelease was required 
to be in writing registered and, as the 
instrument was not executed br the lessor, 
the transaction was held to be invalid as a 
lease. As regards the present case, it isa 
lease, from month to month, of a house which 
is not required to be registered under „the 
Transfer of Property Act. There is no ques- 
tion, therefore, of tbe lesror not executing the 
writing, Exhibit B or Exhibit ©. Taking 
Exhibits B and © ar instruments executed by 
the Ist and 2nd defendants only, it is quite 
sufficient to say, that there was an oral lease 
by the plaintiff to the defendants Nos. 1 and 2 
which would operate as a valid transfer. But 
even apart from any such presumption of an 
oral lease, we arenotconstrained to hold that, 
in the case of a lease which is not by law 
required to be in writing registered, the mere 
assent of the lessor to Exhibits B and C is 
insufficient to make them valid when accom- 
panied by delivery of possession. In this 
view, the plaintiff is entitled to a decree for 
the rent claimed. We must allow the appeal 
with costs in this and in the Court below. 

Weregret that there has been no ap- 
pearance on behalf of the respondents. But 
having given the matter the best consideration 
that we could give to it, we think the con- 
clusion we have arrived at is right. 


Appeal allowed. 
(1) 30 M. 822; 2 M. L. T. 270; 17 M. L. J 995. 
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EMPERTR ©. JALAL SHAH, 
(e. c. 5 P. R. 1910 Cr; 8 P, W. R. 1910 Cr.) 
PUNJAB CHIEF COURT. 
Criminal Revision No. 1107 op 1909. 
October 11, 1909. 
Present:=Mr. Justice Johnstone. - 
l EMPEROR 
versus - 
JALAL SHAH—dAccusep. 

Oriminal Procedure Code (Act V of 1898), s. 121— 
Bond for good behaviour-—Forfeiture. 

Section 121 of the Crmminal Procedure Oode is 
explicit-and it is, so far as concerns bonds for good 
behaviour, exhaustive. f 

Such a bond cannot be forfeited unless there has 
_ been the commission of, or attempt to commit, or 

abetment of, an offence punishable with imprison- 
ment. - 

Case reported by H. Harcourt, Esquire, 
Additional Sessions Judge,Shahpur Division, 
dated the Ist September 1909. 

Mr. Broadway, for the Crown. 

Facts.—The accused, on ; conviction 
by H. Calvert, Esquire, I. C. S., exercising 
the powers of District Magistrate in the 
Mianwali District, was declared by order, 
dated 3rd June 1909, under section 514 of 
the Criminal Procedure Code, to have for- 
feited his security bond of Rs. 600. 

The proceedings are forwarded for revision 
on the following grounds:—~ 

Jalal Shah was put on security because he 
was in the habit of cheating with countér-feit 
jewelry.. 

Since this security order was passed, Jalal 
Shah has been found, or rather his compa- 
nion Kaku has been found, in possession of 
counter-feit jewelry. Granting even that 
under the circumstances the possession may 


be treated aa joint between Kakn and ' 


Jalal Shah, it does not appear that there has 
been any commission of, or attempt to com- 
mit, or abetment of an offence, though there 
may have been preparation, which is a dif- 
ferent and minor matter. 


The bond is of the ordinary description. It 
does not appear to me that itcan be forfeited 
under section 121, Criminal Procedure Code, 
and if not under that section, then not at all. 
I forward the record to the Hon’ble Judges 
of the Chief Court with a view to the order 
of forfeiture being set aside. 


Order.—JI agree with the learned Addi- 
tional Sessions Judge that th8 bond cannot 
rightly be forfeited. I find it impossible to 
follow the argument of the learned counsel, 
who, on the strength of Ananthachari v, 
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Ananthachari (1), contends, that section 
121, Criminal Procedure Code. is not ex- 
haustive and so such abond as this can be 
forfeited for any breach of “good behaviour.” 
The section is explicit, and, in my opinion, it 
is, 80 for as concerns bonds for good be. 
haviour, exhaustive. No doubt as regards 
bonds for preservation of the pence the defini- 
tion of breach of the peace is not given and 
some discretion is left to the Court; but this 
18 not so as regards good livelihood bonds. 

I set aside the forfeiture inagmuch ag 
accused is not shown to “bave committed an 
offence, ‘r to have “attempted” to do 80, or 
to haveabetted such a thing. Papers returned. 


(1) 2 M. 169 at p, 172. 





(s. o. TM. L. T. 117.) 

MADRAS HIGH COURT. 
ORIGINAL SIDE Cryin Arrau No. 22 cr 1907. 
January 12. 1910. 

Present:—Sir Arnold White, KT., Chief 
Justice, and Mr. Justice Munro. 

Her Hiauness MATUSRI 
JIJOYAMBA BAI SAHIBA, BY age purty 
AUTHORIZED AGENT BALUSWAMI BHATTU. 
GOSWAMI-—AprELtant 
Tersus 
VENGALAKSHMI AMMAL AND otuers— 


ResPONDENTS, 

_ Evidence Act (I of 1872), 83. 35, 90- Copy of a doru- 
ment, admisstbility— Ordinary correspondence of public 
servants, whether within the meaning of s 85 

A copy of a document is not admissible under 
section 90 of the Evidence Act unless the original 1a 
proved to have been lost or destroyed. 

Section 85 of the Evidence Act does not apply to 
ordinary correspondence conducted by officials. Tho 
entry must be in something which is either a book, 
register or record. 


Appeal from the judgment of the Hon’ble 
Mr. Justice Boddam, dated 19th February, 
1907, in the Ordinary Original Civil Jurisdie. 
tion of this Court. in Civil Suit No. 226 of 
1905. 

Judgment. 

White, C. J.—This ig an appeal from a 
decree of Mr. Justice Boddam dismissing the 
plaintiff’s suit. The plaintiff’s suit was in 
ejectment and the plaintiff relied upon an 
alleged-lease which was set up in paragraph 
4 of the plaint. The lease is alleged to havo 
been executed. in November 1845 by the 
then Maharajah of Tanjore and under the 
alleged lease one Aiya Dikshadar, according 


” 
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JIJOYAMBA BA] 9. VENGALAKSHMI. 
to the allegations in paragraph 4 of the plaint, 


' became.a tenant-at-will of the Maharajah. 


Certain documents were tendered in evidence 
in the Court below and were rejected by the 
learned Judge and the ground of this appeal 
is that these documents were wrongly reject- 
ed. 

With regard to the alleged lease a docum- 
ent was tendered in evidence which was 
" produced by the lst witness for the plaintiff 
who says that he found it among the records 
in an almirah in a room of the plaintiff. And” 
he says it purports to be a copy and to bear 
the signature of the Rajah who is referred to 
in paragraph 4 of the plaint Now I will 
assume that this document does purport to 
be a copy of the document which is referred 
toin paragraph 4 ofthe plaint. Thereis no 
evidence that the original has been lost or 
destroyed. The Advocate-General relied upon 
the provisions of section 90 of the Evidence 
Act and contended that this document was 
admissible in evidence and he cited two cases. 
Khetter Chunder Mookerjee v. Khetter Paul 
Sreeterulus (1) and Ishi Prasad Singh v. 
Lalli Jas Kunwar (2). But he admitted that- 
he could not rely on the provisions of section 
90 unless there was evidence to show that 
the alleged original had once existed and had 
been lost. Tor the purpose of showing that, 
he relied upon certain documents which were 
tendered in evidence before the learned Judge 
and which were rejected by him. 

I need not only refer to two of these 
documents, as they are the only material ones 
for the purpose of this question. The first is 
a letter, dated the 26th November 1845, from 
the Chief Magistrate, Madras, to the officer 
described as the Resident at Tanjore. This 
letter refers to certain correspondence which 
had passed between the Chief Magistrate and 
the Sirkele of the then Maharajah. It then 
goes on to refer to the representative of the 
Maharajah having obtained an agreement 
from a certain party who was then in pos- 
session of a house which the Maharajah: said 
was his property acknowledging that the 
house was the property of the Maharajah and 
rendering himself liable to proceedings in 
the event of the party in possession attempt- 
ing to retain possession against the desire of 
the Maharajah. It is quite clear that there is 
nothing in this document even supposing for 

(1) 60. 886; 4 C. L. B. 199, | 

(2) 22 A. 204. 
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8 moment that it is admissible in evidence to 


identify the party therein referred to as being. 
in possession of the-house with the Aiya 
Dikshadar referred to in paragraph 4.of the 
plaint. The Advocate-General, however, 
seeks to establish this contention by means 
of another document which was tendered in 
evidence before the learned Judge and 
rejected—and, according to the Advocate- 
General wrongly rejected. This is a letter 


dated the 17th January 1846, some months: 


after the letter written by the Chief Magis- 
trate and it is in reply apparently to the 
letter written by the Chief Magistrate in 
November 1845. In this letter there is a 
statement that the then Maharajah gave a 
house referred to in- correspondence into the 
“custody of one person calling himself Aiya 
Dikshit and “that Aiya Dikshit brought and 
delivered to us an agreement obtained from 
him in writing.” And that is all. 

Now even assuming-for a moment this is 
admissible in evidence there is nothing to 
identify the agreement therein referred to 
with the agreement setup in paragraph 4 of 
the plaint or with the agreement set out in 


the document which is said to be a copy of - 


the original lease. So, it seems to me that 
even if these documents were admissible in 
evidence they are not safficient to establish 
the plaintiff’s claim to eject the defendants 
on the strength of the agreement set up in 
paragraph 4 ofthe plaint. But, in my opinion, 
they are not admissible in svidonce. The 
Advocate-General has argued that in virtue 


~ 


of the provisions of section 35 of the Evidence © 


Act they are admissible. He has argued they 
came within the words “An entry in any 
public or other official book. register or record 
made by a public servant in the discharge of 
bis official duty.’. Our attention has been 
called to no case in which it has been held 
that correspondence, official it may be, comes 
within the termsofthatsection. As I construe 
that section, 16 does not apply to ordinary 
correspondence though that correspondence 
might be conducted by officiale. The entry 


must be in something which is either “a. 
Then again I, 


book, register, or record.” 
should be unable to hold that these entries 
were made by public servants in the dis- 
charge of their official duties. ” Assuming that 
the Chief Magistrate is a “public servant” I 
should be very doubtful whether what he 
wrote on the 26th November was an entry 


Vol. vi. ; l se 
BHIBU v. BMPHROR, l 
made by him ir the discharge of iis official 
duties. And with regard to the Sirkele who 
is described as the minister of the Rajah 
there isno evidence to show that he is a 


public servant within the meaning of section. 


35 of the Evidence Act. For these reasons I 
think the learned Judge was right in reject- 
ing the documents. I think the appeal fails 
and must be dismissed with costs. 

Munro, J.—-Before Exhibit A can be 
accepted as secondary evidence the Court 
must be satisfied that it was made from or 
compared with the original, assuming. that 
there was an original. There is no proof of 
- this, and I do not think we should be justified 
in presuming it. This being so, the plaintiff 
has failed to show any subsisting title in the 
suit property and I agree that -the BEDA 
should be dismissed with costs. 

i dismissed. 





+ 


* (s. 0.6 P. R. 1910 Cr. ; 10 P. W: B. 1910 Or.) 
PUNJAB CHIEF OOURT. 
CRIMINAL Revision No. 700 or 1909. 
November 19, 1909. 


Present: —Sir Arthur Reid, KT., Chief Judge - 


and Mr. Justice Rober aot: 
, SHIBBU— PETITIONER 
VETEUs | 


: - EMPEROR. 

Oriminal Procedure Code (Act V of 1898), 5. 195 
(1), (a), (7)—False complasnt to polsce officer—District 
Magistrate can sanction “prosecution—Police Act (V of 
1861), 8. 4.. 

The District Magistrate is invested with re 
control over, and direction of, the administration of 
the police in his district, He is, therefore, competent 
to sanction prosecution for a false complaint to & 
Police officer. 

Crown v. Boodh Singh, 47 P. R. 1867, Cr. Crown 
Boodh Singh 9 P. R. 1868, Cr. followed. 

Ramasory Lal v. Queen- Empress, 27 0. 452; 4 0. W. 
N. 594, dissented from. 

Emperor v. arada Prosad Chatterjee, 82 0. 180, 
referred to. 

Petition for revision of the order of Rai 
Bahadur Mul Raj, Sessions Judge, Ambala 


Division, dated the llth May 1909. > 


Mr. Rent Pershad Khosla, for the Petitioner. ' 


Judgment.—We see no reason for 
interference. Section 4, Act.V of 1861, vests 
the administration of the police throughout 
thé local jurisdiction of the Magistrate of the 
District in a District Superintendent and 
Assistant District Superintendent, under 
the general control and. direction of the 


Magistrate of the District. 


t 
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DESAI KUPPUSWANI V. SESHADRI IYENGAR. 


Section 195 (1), (a) of the Code of Crimi- 
nal Procedure empowers Oourts to take cog- 
nisance of an offence punishable under sec- 


` tions 172 to 188 of the Penal Code with the 


previous sanction, or on the complaint, of 
the public servant concerned or of some pub- 
lic servant to whom he is subordinate. 

_ Bub-section (7) ,does not affect (1), (a) 
and is limited to offences committed in, or 
in relation to proceedings in Courts, and the 
rulings which limit the power of sanctioning 
prosecutions in respect thereof are, therefore, 
inapplicable to the present case. 

The Orown v. Boodh Singh (1), and Orown v. 
Boodh Singh (2) is authority for holding that 
the District Magistrate may sanction prosecu- 
tion for a false complaint toa Police Officer. 

We see no reason for differing from these 
rulings, or for giving preference tothe rulings 
of the Caloutta Court in Ramasory Lal v. 
Queen-Empress (8), which was practically 


- differed from in Emperor v. Parada Prosad 


Ohatterjee (4). . 
Application rejected. 
(1) 47 P. R. 1867 Or. (2) 9 P. B. 1868 Or. 
(3) 27 0, 452; 4 0. W, N. 604. 
(4) 32 0. 180. 





(s. c. 7 AL L. T. 120.) 
MADRAS HIGH COURT. 
Sxeconp Civit ArreaL No. 802 or 1906. 
f October 19, 1909. 
Present —Sir Ralph Benson, Kr., Offg. Chief 


Justice and Mr Justice Krishnaswami Aiyar, 


'DESAI KUPPUSWAMI CHETTY AND 
“ANOTHER —— Å PPELLANTS 
Tersus 
K, SESHADRI IYENGAR AND OTHERS— 


RESPONDENTE. 
Civil Procedure Code( Act XIV of 1882), 8. 574—Judg. 
ment by Appellate Coust—Conformsty with lar. 
The judgment of an appellate Court should strictly 
conform to the requirements of section 574 of Act 
XIV of 1882 (Order XLI, Rule 31 of Act V of 1808). 


Second appeal against the decree of the 
District Court of Trichinopoly, dated 31st 
March 1906, in Appeal Suit No. 178 of 1904, 
presented against the decree of the Court of 
the District Munsif of Srirangam, dated ‘81st 
March 1904, in Original Suit No. 618 of 
1902. 

sudgment.—tThe plaintiffs claim to 
be entitled to perform certain katlasa in the 


K pe al 
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suit teniple. The trustees of the temple can- 
not prevent the plaintiff's performaucs 
of ‘the services referred to if they have 
immemurially done so. The District Jadge 
who has reversed the Munsif’s decision 
has not written a jadgment in confor: 
mity with the requirements of section 574 of 
the Code of Civil Procedure, (Order XLI, 
Rule 31 of the New Code). He must decide 
whether the plaintiffs have the right they set 
up of performing the katlats whether the 
defendants Nos. 4, Sand 6 are members of 
the plaintiff's community entitled to the rights 
of that community in the temple and whether 


the honoursandemoluments set out 88 apper- . 


taining to the katlats are claimable by the 
plaintiffs. We reverse the decree of the 
District Judge and remand the case for dis- 
posal according to law. The costs here will 


bide and follow the result. 
i : Oase remanded. 





(8.,0. TP. R. 1910 Cr. ; 7 P. W. R. 1910 Or.) 
PUNJAB CHIEF COURT. 
CRISINAL Revision No. 885 or 1909. 
December 4, 1909. 
. Present: —Sir Arthur Reid Kr., Chief Judge. 
GOKAL 'CHAND—Coupiainant— |. 
‘PETITIONER 
; _ Versus : 
HUL CHAND AND ANOTHER— ACOUSED, 

a of Criminal Court—Goods sent from 
Delhi to Calcutta—Oriminal misappropriation of price 
Place of trial —Proper order to pass tohere Court has 
mo jurisdiction —Discharge—Acquittal —Oriminal Pro. 
cedure Code (Act V of 1898), 38. 179, 581—“dAny cone 
sequence that has ensued,” meaning of. mr 

The words, “any consequence that has ensued” in 
section 179 of the Criminal Procedure Code, mean 
-gome consequence modifying or completing the act 
or acts constituting the offence, and do not inclade 
the loss resulting to an empire from Criminal 

reach of trust by his servant. l 
P The complainant despatched goods from Delhi to 
the accused at Calcutta for sale on commission. The 
accused mortgaged the goods and appropriated the 
money to their own uge: h . 


Held, that the Calcutta Court alone had jurisdiction 
to try the offonce; the offence alleged was complete 
as soon as the money had been misappropriated. 
and tho fact that the money should have been, and 
was not, gent to Delhi did not give the Delhi Court 

urisdiction. - a 
j Ghulam Ali v. Queen-Empress, 7 P. R. 1900 Or. 


ed. 
r api v. O'Brien, 19 A- 111, nee 


ioi 531 of tho Codo cannot Justify the Ohlef . 
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Court in declining to interfere with the order of. 
acquittal, based on the ground that the Oourt had, 
no jurisdiction to try the case. - , 

~- Where a Conrt finds that it hasno jurisdiction to 
try acase, the proper order to pass is not one of 
acquittal but of discharge. f 


Petition for revision of the order of A. E. 
Martineau, Esquire, Sessions Judge, Delhi 
Division, dated the 14th July 1909. . 

Mr Shad? Lal, for the Petitioner. 

Mr. Grey, for the Respondent. 

Judgment—Counsel for the pefitioner 
contends that the Delhi Court had jurisdic- 
tion, -because on_the case set up by the 
prorecution, loss was caused to the Delhi firm 
at Delhi by the alleged misappropriation at 
Calcutta. Queen-Empress v. O’Brien (1) and 
Gulam Ali v. Queen- Empress (2) are cited in 
support of this contention. . 

In the latter case the former was indeed 
cited as authority, butit was held that the 
case for the prosecution was that one of the : 
prisoners, in conspiracy with the other, ac- 
tually cheated at ‘Lahore and gave fhe 
Lahore Court jurisdiction. l 

The former authority has been specifically 
differed from in Miscellaneous Criminal No. 
58 of 1400, Chint Singh v. Orown (3) where it. 
was held that the words “any consequence 
that has ensued” in section 179 of the Code. 
_of ‘Criminal Procedure mean some consequence 
modifying or completing the act or atts con- 
stifuting the offence, and donot include the 
loss resulting to an emlpoyer from criminal 
breach of trust by his servant. 

The case for the prosecution here was that 
the complainant despatched goods to the 
accused for sale on commission, and that the 
accused mortgaged the goodsand appropriated 


‘the money to their own use. 


The offence alleged was complete as soon | 
as the money had been misappropriated, and 
the fact that the money should have been, 
and was not, sent to Delhi did not give the 
Delhi Court jurisdiction, the accused having 
put the money into their own pooket at 
Calcutta. 

In my opinion, following ihe ruling of the 
Division Bench of this Court last cited, the 
alleged offence was complete in Calontta and 
the Calcutta Court alone had jurisdiction. 
The further contention that section 531 
of the Code justifies this Court in declining 

Q)104A.111, - ME l 

(2) 7 P. R. 1900 Cr. . : : 

(8) 67 P. L. R. 190}, 


ao 
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to interfere with the order of acquittal has 
no force. 

Had the acquittal been on the aet 
there might have been some force in this 
contention, but an order: of acquittal, based 


‘on the ground thatthe Court had no juris- 


diction t. try the case, is obviously bad. 

A Court which has not jurisdiction to try, 
has not jurisdiction to acquit, and the order 
which must, in my opinion, be passed in this 
case is one setting aside the charges and sab- 
sequent proceedings as being without jurisdic- 
tion and substituting orders of discharge, on 
the ground that the Court had not jurisdic- 
tion, and was, therefore, incompetent to try 
the accused, for the orders of acquittal. 





(a. 0.7 M. L. T. 181; (1910) M. W. N. 5.) 
MADRAS HIGH COURT. 
CRIMINAL Revision Paron No. 697 or 1909. 

: - January 28, 1910. 
Present:—Sir Ralph Benson, J udge, and Mr. 
Justice Sankaran Nair. 

In re ALIGIRISWAMI. NAIOKEN— — 


APPELLANT. 
Criminal Procedure Code (Act V of 1898), ss. 837, 389 


. ~- Pardon, tender of —Forfetture—Resiling from original 


statement -—Pleading pardon in bar of trial —Duty of 
Court to determine fire whether pardon had been 
forfeited. 

The requirement of clause 2of section 887 ofthe 
Criminal Procedure Code that a person accepting a 
tender of pardon under that section must be examined 
as a witness in the case is satisfled by his examina- 
tion in the preliminary enquiry, and the prosecution 
is not bound to put him forward as a witness in the 
Sessions Court if if is of opinion that his evidence 
would not be truthfal. 

Queen-Empress v. Ramisami, 24 M. 321, followed. 

Even when an approver first makes a full and true 


disclosure, he forfeits his pardon if he contradicts - 
~ hia statement or denies its trath subsequently. - 


Queen-Hmpress v. Ramasami, 24 M. 821; Kallan v, 
Emperor, 32 M. 173; 2 Ind Oas. 343, rehed upon. 

When a person, who has been pardoned, i is - after- 
wards placed on his trial for the offence on the 
ground that he had forfeited the pardon, it -is open 
to him to plead the pardon ‘in bar of trial and the 
Court (is., the jury in a jury oase and the Judge in 
other cases) must first try the issue as to whether 
the accused has, in fact, forfeited the pardon. 

Emperor v, Kothia, 30 B. 611; 8 Bom. L RB. 740; 
4 Cr. L. J. 348; Kallan v. Emperor, 32 M. 173; 2 Ind. 
Cas. 848, followed. 


Appeal against the sentence of the Addi- 
tional Court of Sessionof the Madara Divi- 
sion, in Case No. 45 of the Calendar for 1909. 

Judgment.— During the preliminary 
enquiry into a certain dacoity case R. O. No. 
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19 of 1908 on the file of the Periakulam Sub- 
Magistrate, the present accused was tendered 
a pardon by the District Magistrate under the 
provisions ofsection 337, Criminal Procedure 
Oode, and accepted the tender- and was 
examined asa witness on the 4th and Sth 
December 1908 and then made what may bo 
taken to be a fall and true disclosure of what 
was known to him in counection with the 
dacoity as required by that section. 

“A few days afterwards the present accused 
was examined as a witnese in the Dindigul 
Suad-Divisional Magistrate's Court in another 


‘gase connected with the same transaction and 
_. madea statement which was totally Contra- 
_dictory of the evidence given by him in R. 


O. No. 19 of 1908. ln consequence of this the 
Sab-Magistrate who was holding the enquiry 
in R. O. No. 19 of 1908 re-called the present 


. accused and further examined him on the 


4th January 1909 and the accused then ad- 
hered to the statement made by him beforethe 
Dindigul Sub-Divisional Magistrate and de- 
nied the truth of his previous statement in R. 
O. No. 19 of 190S. In consequence of this the 


_ District Magistrate on the 20th January 1909, 


revoked the pardon. The accused was then 
committed to the Sessions on a charge of 
having taken part in the dacoity and was 
convicted. He now appeals against the con- 
viction on the ground that the condition on 
which the pardon was granted having been 
fulfilled by thestatement made by him on 
the 4th and 5th- December 1908, the Sub- 
Magistrate acted illegally in examining him 
again and that in any case his -resiling from 
the first statement would not work wu forfeiture 
of the pardon and further that had he been 
examined atthe trial in the Sessions Court 
he was prepared to adhere to his first state- 
ment before the Sub-Magistrate, but that 
no opportunity was given him of doing so. As 
regards this plea we are unable to ree that 
the Suob-Magistrate acted. illegally or impro- 
perly in re-calling and re-examining the wit- 
ness on tHe 4th January, nor do we think that 
the prosecution was bound to examine the 
accused asa witness in the Sessions Court 
after he had resiled from the original state- 
ment before the Magistrate and thereby 
shown that he was a witness on whose evi- 
dence no reliance could be placed. This was 
expressly ruledin Queen-H mpressv. Ramasamt 


(1). It was there pointed out that the requires 
(1) 24 M. 321. : 


9 
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ment of clause 2 of section 387 of the Crimital 
Procedure Code that a person accepting a 
tender of pardon under that section must «be 
examined as & witness in the case” was satis- 
fied by his. examination in the preliminary 
enquiry and that the prosecution was not 
bound io put him forward as a witness in the 


Sessions Court if it was of opinion that his’ 


evidence would not be truthful.- As regards 
the plea that the statement of the 4th and 


"| 5th December 1908 was a compliance with 


the condition on which ‘the pardon was 
tendered and could not be affected by the 
witness subsequently resiling and contradict- 
ing that statement, the appellant’s counsel 
relies on the observations of Aston, J, in 
the case of Emperor v. Kothta Navalya Bhil 
(2). What was actually decided in that case 
was that when a person has been pardoned 
and has afterwards been placed on his trial 
for the offence, on anallegation that he has 
forfeited the pardon, it is open to him to 
plead the pardon in bar of the trial, and the 


‘Court (5. e., the Jury in a Jury case and the 


Judge in other cases) must first try the issue 


“as to whether the accused has, in fact, for- 


feited the pardon. In deciding the question 
the Court would in the words of Beaman, J., 
“have to raise the issue whether he had or 
had not complied with the -conditions of the 
pardon; whether he had or had not made 
a full and true disclosure of the whole’ facts. 
And.where, a8 in the present case, after 


_having admittedly dore that, he had at a 
‘later stage recanted, whether that recantation 


amounted to giving false evidence within the 
meaning of section 339 and worked a -for- 
feiture ofthe pardon.” This view of the law 
was accepted by this Court in the case of 


Kallan v. Emperor (8) -and is, no doubt, cor- 


rect. It has nowhere been laid down that if 
a witness first makes a full and true dis- 
closure, heis then at liberty to contradict 


-his statement or deny ita truth without any 


fear of forfeiting his pardon. Such an in- 
terpretation of section 339 would, we think, 
be unreasonable, and would render nugatory 


‘the provisions of the law which sim: at 


obtaining true evidence of offences by the 
grant of pardon to accomplices. The contrary 
has, in fact, been clearly laid down by this 
Court in Queen-Hmpress v. Ramasami (1) and 


in Kallen v. Emperor (8) already cited where 
(2) 20 B. 613; 8 Bom. L. B. 740: 4 Gr. L, J. 846, 
(8) 82 M. 173; 3 Ind, Cas, 848; 9 O, L. T.B 


= 


_ 
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it was said that the transaction is one of the 
utmost good faith on both sides and that 
the approver commits a breach, of the ` 
conditions if he fails to make a full and true 
disclosure throughout. It is not enough for 
him to make such disclosure before the com- 
mitting Magistrate if he withdraws it in the 
Sessions Court or to make it when examined- 
in-chief if he withdraws it in cross-examina- 
tion.” In the present case, however, the 
Sessions Judge has not followed the procedure 
above prescribed. He has not left itto the 
Jury to say whether the accused has given 
false evidence and bas thereby forfeited his 
pardon. He has' himself decided that the 
withdrawal of the pardon by the Magistrate 
is conclusive that it has been forfeited. 
This is not the law under the present Code 
as pointed ontin the two cases cited above. 
We must, therefore, set aside the convic- 
tion of the accused and direct the Sessions 
Judge'to re-try the case in’ accordance with 
law. e 
Oonviction set ande. 


ee. 


i (s. 0. 7 M. L. T. 123.) 
MADRAS HIGH- COURT. 
ORIGINAL Civi Suir No. 143 op 1908: : 
December 22, 1909. 
Present:—Mr. Justice Wallis. 
T. NAQARATHNAMM AL— PLAINTIF 
versus 
P. NAMASIVAYA MUDALI AND orHers— 


l DEFENDANTS. . 

Limitation Act (XV of 1877), Sch: IT, art. 120— 
Misappropriation by ewecutor or administrator—Suit to, 
recover money misappropriated—Lunitation, 

Article 120 of Sch. II of the Limitation Act applies 
to a suit by & beneficiary to recover moneys 
misappropriated by an executor or administrator, and 
the suit must be brought within 6 years of the 
termination of the administration, no matter whether 
ithe misappropriation took place more than 6 years 
before the date of the suit or not. 

Hatlet’s Trusts, 1 Ch. D. 49, followed. 

Baroda Proshad Banerji v. Gajendra Nath Banerji, 
13 0. W. N. 557; 9 C. L. J. 888: 1 Ind. Cas, 289; Yakub 
Ebrahim Sayan: v. Bat Rahimatbai, 10 Bom. LR. 348, 
referred to. 

An action for an account agsinst an executor 
administrator will be barred within six years from 
the termination*of the administration. 

Obiter dictum. l 

In England equity would undoubtedly follow the 
property in the hands of that administrator who had 
misappropriated it without bar of timo. i : 
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Jude ment.—This isa” suit: against 
. the executors of the.late A. Sabapathi 
Mudasliar who obtained a grant of adminis- 
tration tothe estate of the late Tiravengada 
Mudaliar who was a relation of his during, 
the minority of the three danghters of 
Tirnvengada Mudaliar. The plaintiff charges 
that Sabapathi Mudaliar both when and after 
obtaining this administration set up that 
the estate of the late Tiruvengada Madaliar 
was indebted to him in the sum of Ra. 8,000 
and that subsequently Sabapathy Mudaliar 


mude over to his own creditors three mort-~ 


_ gages roughly for Rs. 9,000 which were 
ouistanding in favour of Tirnvengada Mudaliar 
at the time of his death and the’ plaintalleges 
these transfers were illegal and inoperative. 
: A good deal of evidence was given as to 
the administration of this estate by Sabapathi 
Mudaliar and, in my opinion, some of that 
evidence went to show that there was no 
such debt at all ever due to 

‘Mudaliar and that it was found by Mr. 
Justice Subramania lyer ina sui} filed by a 
transferee of one of these mortgages from 
Sabapathi Mudaliar. However, it is not 
necessary to go into that question now. 

. I may say that if this plaint had definitely’ 
alleged that Sabapathy Mudaliar had convert- 
ed the money of the estate to his own use 
during his administration then I should hold 
on the principle as laid down in Hallet’s 

Trusts (1) and in accordance with thedecisions 
in the case of Yakub Ebrahim Sayans v. Bat 
Rahtmatbat (2) and Barota Proshad Banerji 
y. Gajendra Nath- Bimerji (8) that the 
monies so converted must be conesidred 
to be still in the hands of Sabapathy 
Mndaliar so that unless the suit was barred 


hé could be made to account for them also. ' 


And following those cares I should be of 
opinion that article 120 of the Limitation 
Act applies to this cabe and that he could be 
sued within six years of the termination of 
is administration to recover ‘sums 80 
misappropriated ; no matter whether he had 
misappropriated them- more than 6 years be- 
~ fora the date of the suit or not. 
Poi However, this is not the case which is made 
in the plaint although the evidence goes very 
far to support it. But even if it were the case 


set up, still I should be constrained to hold 
= (1) 10h. 49. 
ae 10 Bom. L. R. 346. i 
18 0. W. N--557; 9 00. I. J. 38%; 1 Ind, Cae, 
299. 4 Ls . 
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“aw 


that the anit-is barred, because this was 8 
grant daring the minority of the daughters 
and eame.fo an end when the minors or the 
last of them attained majority: It does not 
matter for the j purpose of this case whether 
it was the eldest or the youngest daughter’s 
majority that is looked to, [n England. 
Equity would: undonbtedly- follow the pro- 
perty in the hands of that administrator who 
had misappropriated it without bar of time. 
But in this cotintry perhaps unfortunately 
Executors and Administrators are’ a class of 
persons who in my experience require look- 
ing after just as closely as trustees; we have 
to depend upon the law of limitation. And it 
is well settled that, under that law Executors 
and Administrators are not trustees for 
specific purposes within the meaning of 
section 10 and, therefore, we are driven back 
to article 120, ‘and giving article 120 the 
most liberal ‘interpretation as was done in 
Yakub Ebrahim Sayani v. Bat Rahimatbat 
(2) Baroda Proshad Banerji v. Gajendra Nath 
Banerji (3); still one cannot help saying that 
the cause of action must in this case have 
arisen when the administration during the 
minority came to an end and that this suit 
was brought long after, t.e., more than 6 years 
after that time. 

- And further as I say in ‘this particular CASO, 
upon the face of the pleadings this is not an 
action seeking torecover money misappropriat- 
ed by Sabapathi Mudaliar, babit is merely an 
action for an account. And it is quite clear 
that such an action against an executor or an 
administrator will be barred within six years 
from the date of the termination of the ad- 
ministration. For these reasons I am of 
opinion | that the suit failsand must be dis- 
missed “with costs. It is, therefore, un- 
necessary’ to consider the other issues which 
have, been raised, but I may say, because I 
have ‘considered: the case, that in my opin- 
‘ion, it isnot made out that there was any 
settlement of account at all in this case such 
as was set up for ithe defence. It is only 
on the ground of limitation that I hold 
that the suit would not lie and must be 
dismissed with costs- 

Suit dismissed. 
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RBAMASAMY PILLAI ©. MUTHOO OHETTY, 
(a © 7 M L. T. 125; (1910) M. W. NA) 
MADRAS HIGH COURT. 

Sroonp Civit Arrear No. 905 or 1907. 
January 17, 1910. 
Present:—-Mr. Justice Miller and Mr. Justice 
‘Krishnaswamy Aiyar, 
RAMASAMY PILLAIL—5ra DEFENDANT— 
APPELLANT 
TOTIUS 
MUTHOO CHETTY AND OTHERS— 
Pratytires Nos, 1 To 4 AND DEFENDANTS 


Nos. 1 ro 4—RESPONDANTS. ` 
Transfer of Property Act (IV of 1882), s. 184—Right 


to recover subscriptions —Asstgnument—Right to BNC 


Actionable claim, 

The person to whom a debt is hypothecated has an 
interest sufficient to give himarightto suc. The 
holder of a charge on a debt due to hia debtor by 
way of security for his own Joan isa transferee of 
_ on actionable claim and is entitled to recover tho 

debt due from the transferor’s debtor. 


Muthu Vija Raghunathe Ramachandra Facha Mahali 
Thurai v. Venkatachallam Chekti, 20 M. 85; Iari Prasad 
`v. Rat Ganga Prasad Singh ur, L4 C.W.N. 166; 8 
Ind. Cas. 311, Ardesir Bijonji Burti v. Syed Sirdar Ali 
. Khan Bahadur, 83 B. 610; 10 Bom. L.R. 1146; 4 Ind. 
Cas, 84; Durham Brothers v. Robertson, (1893) 1 0 -B. 
765 at p. 769; 67 L.J.Q.B. 484, 48 L. T. 488, followed, 

Second appeal against the decree of the 
Subordinate Judge’s Court of Madura West 
in Appeal suit No. 371 of 1908, presented 
against the decree of the Court of ihe District 
Munsif of Tirumangalam, in O, 8. No. 189 
of 1906. 

Judgment.—tThere is evidence to 
support the Subordinate Judge's finding 
that Rs. 160 had been paid to the Sth 
defendant by the 3rd defendant and we accapt 
that finding. 

The question is raised whethes Bxhibit A 
constitutes an assignment of the right to 
recover the subscriptions received by the 
5th defendant. 

The instrament ENE a debt, and 
on thia instrument the ly pothiecaton has anin- 
terest sufficient to give hima right to sue. In 
Mathu Vija Raghunatha Ramachandra Vacha 
Mahali Thurai v. Venkatuchallam Ohetti (1), 
. the sab mortgagee was held entitled to sue 
the original mortgagor. Isra Prasad v. Rui 
Ganga Prasad Singh Bahadur (2) and Ardesir ` 
Bijonji Surti v. Syed Sirdar’ Ali Khan 
Bahadur (3) are authorities for the position 
that the holder of a charge on a debt due to 


his yy by way of security for his ownloan, 
(1) 20 M. 35. 
(2) 14 0. W. N. 163; 3 Ind. Cas. 311. 
(3) 38 B, 610; 10 Bom. L, R, 1146; 4 Ind, Cas 84, 
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is a transferee of an actionable claim, and 
entitled to recover the debt from the. 
transferor’s debtor. 


charge on a fund or debt operates as a partial 
equitable assignment. Asis well-known, an 
ordinary debt or chose-in-action before the 


- Judicature Act was not assignable so as to 


pass the right of action; but it was assignable 


go as to pass the right to snein Equity. Ina ~ 


suit in Hquity the assignee of a debt even 
when the assignment was absolute on the 
face of it had to make the assignor the. 
original creditor, a party inorder primarily ~ 
“to bind him and prevent his suing at law, and 
“also to allow him to dispute the assignment 
if he thonght fit. This was a fortiors the case 
where the assignment was by way of security, 
or by way of charge only, because the assignor 


had a right to redeem. Section 134 of the - 


Transfer of Property Act, shows that the 
mortgagee is a transferee and entitled to sue 
in his own name for the recovery of the 
original debt. Even though the plaintiff as 
chargee may not be entitled to the whole 
debt assigned by way of security, still a3 the 
original creditor isa party, to the suit, there 
can be no objection to his recovering. 

In these circumstances, we dismiss the 
appeal with costs. 

i Appeal dismissed. 

(4) (1898) 1 Q. B. 765 at p. 76), 67 L. J. Q. B. 494; 

48 L. T. 438. á i‘ 
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MADRAS HIGH COURT. 
GAN RRVvISION Oases Nos. 469 ann 470 
or 1909, 
| Ortansa Revision Petitions Nos. 348 AND 
849 or 1909. 
January 28, 1910. 
Present:—Sir Arnold White, Kr., Chief Justice, 


In re J. OLIV ELRA— PETITIONER. 

Madras Act I of 1909, s. 8—Iacensse —Tenant. 
An agreement between liconsor ond licenses was 
thas, if after three days’ notice the licensee did not 


pull down tho hut, the licensor was at liberty to pall. 


it down : 


Held, that tho licensee (complainant in the cage) - 


was not a tenant within the meaning. of section 8 of 
| Madras Act I of 1909, and that consequently it was 
` notan offence on the part of the licensor to pull down 
the hnt after service of notice on the licensee and none: 


. compliance therewith. 


Petitions under sections 435 and 439 of 


mek 


In Durham Brothers v.. 
. Robertson (4) Chitty, L. J., observes a mere 


~ 
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the Criminal Procédure Code, praying the 
High Court to revise the judgment of the 
Sessions Courts of South Malabar, in Orimi- 
nal Appeals Nos: 23 and 24 of 1909, presented 
against the conviction and sentence passed 
on the petitioner (accused) in C. C. Nos. 12 
and 13 of 1909 on the file of the Deputy 
Magistrate’s Court, Cochin. 

Order.—The Public Prosecutor says he 
is unable to support these convictions. I 
ehtirely agree. ` = 

Exhibit I was signed by the complainant. 
It is not found he was not aware of the con- 
tents when he signed it. 

Under Exhibit I the complainant was alicen- 
see and he agreed that if he failed to pull 
down the hut after three days’ notice, Messrs. 
Aspinwall might pullit down. The Sessions 
Judge finds the notice was duly served. After 
service of the notice and non-compliance 
therewith, Messrs. Aspinwall were entitled 
under the express terms of Exhibit I, to pull 
down the hut. Tam unable to take the view 

_af the Sessions Judge that the complainant 
wasatenant entitled to the benefit of Act 
I of 1900. He was a licensee and does not- 
come within the definition of tenant in section 
8 of the Act. 
| The convictions must be set aside and the 
fines, if paid, refunded. 

Oonvictions set aside. 


(s. c. 12 P. W. R. 1910). 
| PUNJAB CHIEF COURT.. 
MISCELLANEOUS Civiz APPRAL No, 347 or 1908. 
~ January 20, 1909, 
Present: — Mr. Juce Johnatone and 

Mr. Justice Scott-Smith. — 

~- QOHTRANJI LAL SHAH AND OTHERS— 
PLAINTIFFS — APPELLANTS 


tersus : 
BANKTA CHARI AND OTHERS—- DEFENDANTS 


: — RFBPONDRNTS. 
Jurisdiction—Place of sutt—Suit for possession of 
tmmorable - property situate in several districts and 
based on different causes of action—Alultifariousness— 
_ Cir il Procedure Code (Act ¥ of 1908), s. 17, O.I, r. 8— 
Piactice—Povrer of Full and Diviston Benches on cases 
referred to them. 

One C. died possessed of properties at Delhi and 
Almora; plaintiffs, who wero trustces in respect of 
tho properties, took possession of them. Bêbseguentiy 
tho plaintiffs wore dispossessed of thoAlmora property 
by defendant No.1, while the Delhi property remained 
in possession of one of them. When the latter died, 
defendant No. 2 took possession of the Delhi property. 
Plaintiffs had meanwhile obtained probate of the Will 
of C, and on the basis of thia” probate they sucd in 


Pu 
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the Delhi Court for possession of the properties at 
Delhi and Almora against both defendanta:— 

Held; that the suit was bad for multifariousness, ns 
the cause of action in regard to the Delhi property 
was different from. the cause of action in regard to 
the Almora property. The Delhi Court would only 


‘have jurisdiction to try the muit if plaintiffs confined 


thelr suit to the Delhi property and to defendant 


"No. 2. A suit for relief respecting immovable pro- 


porty. situate within the jurisdiction of different 
urts can be entertained by any Court within whose 
jurisdiction any portion of the property ia situate 
only if the suit is based on one cause of action in 
reapect of the whole of the property in suit. A suit 
based on separate and distinct causes of action cannot 
be tried anywhere, being bad for multifariousness. 

Separate invasions of plaintifie’ rights constitute 
different causes of action, each arising on the date of 
the particular infringement. 

Gopi Devi v. Jai, Narain, 1 P. R.1905, Mangal 
v. Girdhari, 127 P. R. 1892; "Rattan Kaur v. Budna, 
24 P. B. 1899; Rajjo Kaur v. Devi Diyal, 18 A. 432, 
distinguished. 

Qbitor dictum, 

Where a question of law, based on questions of fact 


‘decided by a single Jndge, is referred by that Judgo 


to a Division Hench, the appeal as a whole is trans- 
ferred to the Bench, and the latter is competent to 
dispose of the whole case. 

When a similar question is referred to a Fall 
Bench, the latter can correct any erroneous finding of 
fact and decline to decide the question roferred if it 
does not arise npon the aotun) facts, 


- Miscellaneous Appeal No. 347 of 1908 from 
the decree of the Divisional Judge, Delhi Divi- 
sion, dated the 15th February, 1908, revers- 
ing that of the District Judge, Delhi, dated 
the 25th October, 1907. 

Lala Hukm Chand, for the Appellants. 
Bhagat Gobind Das, for the Respondents. 
Rattigan, J.— (18th June 1908) z * 

* + * Itseems to methat the Divi- 
sional Judge, quit overlooked the fact that 
the pujart Raghunath had been joined as a 
co-defendant in the case and that he had 
filed written pleas admitting that he. was in . 
possession of the Delhi Temple.as the servant 
or agent of the defendant Bankta Chari. 
True that he had been summoned as a witness 
and thatthe latter had given him up. But they, 
no “doubt, imagined though of course quite 
erroneously that hisadmission in his pleas was 
sufficient to prove that Bankta Chari was 
really in possession of that temple and I see 

no reason to doubt the assertion that it was 
for this reason that they did no think it 
necesrary to examine him as a witneas. 
The Divisional Judge clearly overlooked 
the fact that Raghunath pujari was a co- 
defendant in the case, for otherwise he 
must have held that against bim at all 
events the suit could proceed, he being 
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admittedly i in sotnal possession, whether for 
himself or for Bankta Chari of the Delhi 
Temple. Under: these circumstances I think 
before plaintiffs’ suit against Bankta Chari 
can be thrown as being instituted in a Court 
which had no jurisdiction to hear and decide 
it, an opportunity should be given to plaintiffs 
to examine the said Bighunath pujari, and I 
accordingly remand the case under section 
568, Civil Procedure Code, to the Caurt of 
the District Judge, Delhi, for the examin- 
ation of that person. Defendant Bankta Chari 
should also be allowed to produce any evi- 
dence in rebuttal which he may desire to 
adduce. 
REFERENOE TO A DIVISION BENCH. 
_ (2lst March 1909.) 

Mr. Shelverton and L. Hukm Chand, for the 
Appellants. 

Bhagat Gobind Das, for the Respondents. 

Rattigan, J.-M y order dated the 18th June, 


_1908, must be read as part of this jadgment. 
Ragnanath, pujart has now been examined. 


aga witness and both the District and the 
Divisional Jndges are of opinion that his 
evidence is practically worthless. T quite 


_ agree with this estimate of it, but so far as 


it goes, it certainly does not lend any assist- 
ance to, plaintiffs’. case. On the contrary, it 
does to some extent help the case for the 
defendant Bankta Chari, and shows that 
effect was given to the decree of the 27th 
July, 1897, which was passed in’ accordance 
with terms of the compromise arrived at in 


the suit in which Bankta Chari was. plaintiff - 


and Raghunath, pujari, was defendant. I 
have now no donbt that after the passing of 
that decree, the defendant, Bankta Chari, had 
possession merely of the Almora property 
and that the Delhi property remained in pos- 
session of Raghunath. Mr. Shelverton for the 


_ appellants did not seriously contest this fact, 


and his contention now is that even upon this 
finding, the Delhi Courts have jurisdiction 
to entertain the claim as regards the 
Almora property in the possession of 
defendant Bankta-.Chari, because plaintiffs 
have but one cause of action as regards the 
whole of the property which originally belong- 
ed to the late Chutter Bhuj Dass, this cause 
of action being that plaintiffs are the legal 
representatives of the deceused in virtue 
of the probate of his Will which they have 
obtained. Th learned counsel relies, in sup- 
port of this contention, upon section 19 of the 
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Civil Procedure Code of 1852, and section 17! 
of the prerent Code. _ 

There is, I confess, considerable force in 
this contention, but I doubt if the said pro- : 
visions of law. were intended to cover & 
case of the preserit kind where the pro-' 
perties are in the possession of different - 
defendantr and the ruling of the Allahabad 
High Court in Ram Raji v. Dhup Narain (1) 
is directly in point and is adverse to the con- ` 
tention. But in his judgment the learned 
Chief Justice makes no reference to section, 
19 of the Code of 1882 and the decision is' 
based entirely upon section 16 of that Code. 
The question is one of some difficulty and 
importance and as there is no decision of this‘ 


Court directly bearing upon the point, I 


think it advisable to refer this question to s 
Division Bench for determination. `I have 
decided all questions of fact and. the sole 
question now remaining for determination‘ 
is whether- the plaintiffs’ sunib ggainst' 
Bankta Chari, who has no property in 
the Delhi District and who is in no‘ 
other respect amenable to the juriadiction of 
the Delhi Courts, is nevertheless entertainable 
by the Delbi Court, because the other 
immovable property left by the deceased, 
Chutter Bhuj Dass, is situate in Delhi andin 
the possession: of another defendant, and 
there is a common root to the whole of this 
property vested (or alleged to be vested) in 
the plaintiffs as the legal representatives of 
the late owner. The defendant Bankt Char, 
no doubt alleges thatthe cause df action 
as against him is distinct from the cange of 
action which plaintiffs may have against 
the defendant, Raghunath Dass, but I attach 
no weight to this argument; whatever.may 
have happened after Chutter Bhuj Dass’ death 
the fact remains that plaintiffs’ title to the 
property wherever situate, which originally 
belonged to the deceased, is based on the | 
fact that they have obtained probate of 
the deceased’s Will. They claim these ' 
various properties by way of inheritance 
or devise and this is their own cause of action 
not only as against Raghunath but also 
against Bankta Chari. But whether 
this .facte entitles them to sue in the 
District Jndge’s Court at Delhi, Bankta Chari, 
a resident ofAlmora, for possession of property 
situate in Almora, simply because they 


are also suing another defendant who is 6 
(1) A. W. N. (1885) 125, 
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resident of Delhi and is in possession of sme 
of the deceased’s property situate ia Delhi 
is another qnestion, and it is this which T 
-refer to the- Division Bench. The decisions 
_ of this Court reported as Anup Shah Singh v. 
- Jaswant Shah Singh (2) and Asa’ Singh v. 
Indar Singh (3) appear to be distinguishable 
„on the gronnd that in these cises the defen- 
dants who were sued in respect ‘of property 
situates outside the Court’s jurisdiction, had 
also property situate within its jurisdiction, 
plaintiffs’ claim to such properties being 
fonnded on one and the same catse of action 
and the defendants being the same. 

Lala Hukm Chand, for the Appellants. 

Mr. Pestonit Dodabhoy, for the Respondents. 

DIVISION BENCH. 

Judgment.—aAs the history of this 
_ tase has never been fully set forthin any one 
of the judgments or orders before us, I will 
begin a brief statement of it. 

Chutter Bhuj Dasa was last Mahant and 
'Qaddinahsin of.a temple at Delhi and 
` another temple at Almora, United Provinces, 
and in connection with the latter temple he 
held valuable muafis. On Ist July, 1895, he 


made a Will, nominating 6 trustees to adminis- 


ter the whole property with Raghunath Das 
. (1) as President and he named one Shanker 
Sen as his successor in the Mahantship. 
He also in this Will declared Bankta Chari 
present defendant No. l, one of his chelas 
to be excluded from the temples on account 


of bad character-and farther gave to Raghu- ` 


nath Dass (1) the power, should Shanker 
San lapse into evil ways, to nominate 
another successor to the Gadde. The testator 
died and the trustees took possession of all 
the property, but Bankta Chari defendant Nn. 
1 brought a suit against four of the trustees 
and two other personsand obtained a decree in 
the Court of the District Jadge, Delhi. 
This decree was set aside and in the 
end the ‘suit was  dismissed—suit No, 
83 of 1897, decided 15th June, 1900. 

The decree go set aside had been ex parte 
against the bulk of the trustees and was 
. based on a compromise between Bankta 
Chari and Raghunath Dass (1) under which 
the former was to have the Almora property 
and the latter the Delhi Temple. It was set 
aside on the ground that th& compromise 
was collusive and lira vires of Raghunath Dass 
_ (1), and the suit was ultimately dismissed, as 

(3).10 P.. B. 1891, (8) 91 P. B. 1898. 
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already stated. 

On 4th February, 1905, two of the trustees 
(present plaintiffs) obtained probate of the 
late Mahané’s aforesaid Will and demanded of 
Bankta Chari possession of the property, 
apparently only the Almora property. On 
his refusal they filed a suit on 17th January 
1906, against Bankta Chari alone-at Almora 
for the property . there. Later, they 
withdrew that suit with permission, and 
filed the present suit in Delhi for all the pro- 
perty, making one Raghunath Dass(2) pujan, a 
co-defendant, as the man in actual posses- 
sion of the Delhi property. RaghunathDas(1) 


. was dead. On 25thOctober 1907, the District 


Judge gave plaintiffs a decree in full. The 
case was mach complicated by several more or 
less vexatious pleas;and for our purpose itis 
enough to state that the following findings 
were arrived at, viz: — 

Issue 4.—Plaintiffs are suing on the strength 
of the probate and thus the remaining trustees 
need not be joined. 

Issues? to 11.—Raghunath Dass (1) had no 
power to appoint Shankar Sen Mahant as the 
latter was of bad character, and he never 
appointed him in fact, nor did either of them 
appoint Bankta Chari Mahant, he being 
excluded by the Will. 

Issues 12 and 13.—Compromise between 
Bankta Chari and Raghunath Das(1) was col- 
lusive and the point is res judicata. Bankta 
Chari is still in possession of Delhi Temple, 
Raghunath Dass(2) holding under him. Hence 
suit lies in Delhi as laid. 

Appeal was made by defendant No. 1 to the 
Divisional Court, which found that there was 
no canse of action in Delhi against defendant 
No.1, and so on 15th February, 1908, setting 
aside the decree of the District . Judge, the 
lower appellate Court returned the plaint 
to plaintiffs for presentation-in the proper 
Court CAlmora). The Divisional Jadge 
discussed the matter on the following lines. 
He first drew attention to the fact that in 
the first instance plaintiffs sued at Almora 
for the Almora property only. He then 
explains that defendant No. 1 pleads, heis not 
in possession of the Delhi property and hence 
the Delhi Court has no jurisdiction as against 
him, while plaintiffs in asserting that defen- 
dant No. 1 isin possession at Delhi cannot show 
how this came about in view of the compro- 
mise aforesaid, under which defendant No. 1 
surrendered the Delhi Temple to Raghunath 
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Dass (1). As to this the Divisional Judge 
pointed ont the discrepant explanations given 
in the original and amended plaints and held 
that plaintiffs had not proved defendant No. 1 
in possession at Delhi and so no cause of 
_action arose at Delhi against him. 

When the case came before Rattican, 
da on appeal, he remarked that defendant 
No. 2 had never been examined and that he 
had pleaded his own possession, and on 18th 
June, 1908, he ordered a remand under 
section 568, Civil Procedure Code (1882). 
Upon the return being read it appeared that de- 
fendant No. 2 was so little to be relied upon 

. that not much could be made of his statements, 
Divisional Judge’s opinion was that defen» - 
dant No. 1 was not in posssession at Delhi in 

| any sense ; and Rittigan, J., remarking that. 
the point was hardly contested before him, 
found that after the compramise, defendant 

“No. i. held only the Almora property, and. 

. defendant No. 2 the Delhi property; and he 
referred the .point of Law to a Division 
Bench namely whether in these circumstances 
the suit for the Almora. property could be 
brought in Delhi. 

.Uala Hukm Ohand, for the plaintiffs, 
bagan by arguing as to the fartum of pos- 

- session of the Delhi property, Mr  Pestonji: 
for defendant No. 1 objecting that the point 
had not been referred. No direct authority. 
was quoted on either side, but for myself I 
have no doubt whatever regarding the actual 
practice of this Court. Thecase is not 
quite on all fours witha reference by a single 
Judge or a Division Bench toa Full Bench 
on a point of Law. In such a case the Fall 

- Bench decides the point referred and returns 

the papers to the referring Beuch for disposal 

- of the case, whereas here we have to dispose 
of the case finally ourselves. Even as re- 
gards reference toa Fall Bench it is well 
within my recollection thatthe Full Bench, 
when it finds that some point of fact has been 

obviously wrongly decided by the referring 
-Bench and that the legal question referred 
does not really arise upon the actual facts, 
corrects the erroneous finding of fact and 
declines to decide the question referred. In 
my opinion a reference anch as this before us 

o virtually means a transfer of the appeal as 
- a. whole to this Bench, Though, no doubt, the 

special reason for the transfer is the existence 

_ in the case of a difficult question of law. 

. But this is not very material here in- 


z 


Pu 


INDIAN OASEs. 


armuch as in my opinion the finding that 
defendant No. 1 has in no sense been proved 
be in possession, actual or constructive, of 
the Delhi property,.is a correct finding on 
the record, and I have mentioned the cou- 
troversy as to the powers of this Bench and 


have given my opinion on it merely because ~ | 


1 think it a matter of importance that practice 
should be correct and uniform. 


On the point of. Law left undecided - by 4 


Rattigan, J, my views are these: This suit 
is one for possession of immovable property, 
part of which is at Almora in possession of de- 
feniant No. 1 and the rest at Delhi in posses- 
sion of defendant No. 2. Being thus a suit 
for “relief respecting immovable property 


_situafe within the jurisdiction. of different 


Courts” it comes within the purview of 


section 17 of the new (section 19 of the old) ` 
Civil Procedure Oude and in the ahsence of 


any other bar, the whole sait could,’ ander 
the section quoted, be brought either in 
Delhror in Almora. The only possible bar 
isthe provision of law contained in. s@ction 
45 of the old Civil Procedure Code—Order 2, 
Rale 3 of the new—and the question for us 
is, therefore, not 80 much ane of the proper 


Place of suing” asoneof “Frama of suit ” ` 
In short: if. 


aa BP na and ro forth.. 
plaintifs have one cause of action in reapect 
of the whole of the property in snit, the suit 
can be tried in Delhi. If the cause of action 
‘in regard to the Delhi property- is different 
from cause of action in regard to the Almora 
property then not only can the suit as framed 
not be tried at Delhi but it cannot be tried 
any where, being bad for mult/furiousnese. 
It is plain, then that in no way can the 
Divisional Judge's order be justified ; he 
should either (a) have let the casegoon or 


(b) should have directed plaintiffs to confine , 


their suit to the Delhi property and defendant 
‘No. 2, according as(a)he held that the claim 
as put involved asingle canse of action or 
(b) two distinct causer of action. 

Before Rattigan. d., plaintiffs prea 
their cause of action to be “ that -plaintiffs 
arb the legal representatives of the deceased 


_ in virtue of the probate of his Will which they 


bave obtained.” Before us Mr. Pestonji 
for defendant No. 1 said that the cause of 
action was mot one and single because against 
defendant No.- 1 the cause of action was 
“that he, though not entitled, took wrongful- 


possession of the Almora property by execu. 
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tion of a decree based on a collusive compro- 
- mise, the decree being afterwards set 
aside” 
cause of action was that after the death of the 
testator and of Raghunath Dass (1), the some- 
how came into possession of the Delhi pro- 
property in derogation of plaintiffs’ rights. 
In my opinion the test is when did defen- 
dants come into possession of the Almora 


and Delhi property respectively. It appears‘ 


to me clear that the answer is—after the 
death of Chutter Bhuj Dass, but (certainly in 
the case of defendant No. 1. and probably in 
the case of defendant No. 2 before plaintiffs 
obtained probato of the Will. 

In my opinion neither party puts his case 
correctly or adequately, though I agree with 
Mr. Pestonji that the causes of action are 
distinct, Plaintiffs are in the position of exe- 
cutors oradministrators, Chutter Bhuj Dass 
died possessed of the Delhi and Almora pro- 
perties and the trustees, plaintiffs and others, 
took possession of them. After that they were 
dispossessed of Almora by defendant No. 1 


under the compromise while the Delhi Temple 


remained in possession ofone ofthem. Later 
that one dying, defendant No. 2 took posses- 
sion of the Delhi Temple, thus .two separate 
invasions of plaintiifs’ rights were made after 


these rights came into existence and after - 


they had asserted them by taking possession 
of the whole property. No doubt, as they 
had ‘not up tothe dates of those two in- 
vasions obtained probate, there might be 
- difficulty in their asserting those rights 
against the defendants in Court; but they 
had the rights, though perhaps it was 
“necessary first to go through the process of 
obtaining probate, In these circumstances I 
am unable to see how it canbe said that the 
- cause of action isone and the same. A. dies 
leaving properties - X. and Y., B. is entitled 
to them and takes possession, though not 


through a Court. ©. deprives B. of X. and 


later D. deprives B. of Y. How, can it be 
said that B. has common cause of action 
against C. and D? It- would be quite 
different if on A’s death B. finds X. in pos- 
session of C. and Y. in ~ possession: of D, 
There he would simply plead—-X. and Y, 
: belonged to A. and I am his heir. I find C. 
and D. in possession of X. and Y, I sue as 
A.’s heir. Here he has to say— AK, and Y. 
belonged to” A. and we are his executors on 
behalf of his heirs. We abtained possession 
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while against defendant No. 1 the ; 
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and were thereafter by separate and distinct 
acts deprived of X. by O. and of Y. by D. 
This is my view and I now proceed to 
notice briefly the rulings quoted to us and to 
show how they inno way militate against 
this view. Gopi Devi v. Jai Narain (4), was a 


“case of suit for declaration during the life of 


a widow that her several alienations of pro- 
perty, to which plaintiffs were reversioners, 
were bad as against plaintiffs. 

„The case of suit for soch a declaration 
differs în fofo from a suit for possession 
after succession has opened out, as has 
been frequently pointed out The ruling is 
useless here; and for the same reason, mutates 
mutandis, Mangal v. Girdhari (5) is inapli- 
cable. In Rattan Kaur v. Badna(6) again the 


-cause of action was that, on the demise of the 


widow, the right to possession of the pro- 
pertiesin suit vested in plaintiff who found 
trespassers in possession and was entitled to 
eject them. Inthe case before us the in- 
vasions of plaintiffs’ rights took pince long 
after those rights had accrued and been 
asserted. Rayo Kaur vy. Deri Dial (7), quot- 
ed by Mr. Pestonji, seems to me to have little 
or no bearing in this case. Mr. Hakam 
Chand has referred us to a few rulings, 
which, however, I find of no use whatever. 

. I think then that we should rule that the 
suit as framed is bad for muliifariousness and 
that plaintiffs, should be directed to confine 
their suit to the Delhi property and strike 
out the name of defendant No.1. When they 
have done this, they may again file their 
plaint in the Court of the District Judge, 
Delhi, who should proceed to determine the 
issues and decide the case. I would give de- 
fendant No. 1 his costs here as well agin 
both the Courts below, 


Order modified. 
e 1 P. R. 1808. 


2 24 P. R. 1899. 


(7) 18 A. 432. 


a ~ 


- KIRPA 9. JIWA. 
(a. c. 13 P. W. R. 1910.) : 
- PUNJAB CHIEF COURT 
Srconp Civit Appear No, 25 oF 1908. 
March 31, 1909. ; 
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Present:——Mr. Justice Rattigan. 
_ , -KIRPA AND OTEERS— DHAENDANTS—- 
. PETITIONERS . 
i 7 versus 
JIWA MINOR AND OTHEHRS— PLAINTIFFS —` 
RESPONDENTS. 


nimni of land— A baenteo— Co-sharer—— Adverse 
possession. 
z “At the Sottlement of 1862, the ancestors of plaintiffs 
and defendants wore recorded as co-owners, but 
" defendant's ancestors were recorded as absentees, 
Defendant’s grandfather died many years ago, but 
- neither he nor his son D made any attempt to re-gain 
.. possession of the land, though living only a few kores 
_from the village, and paying visits to it from time to 
` time On D’s death, the defendants were “recorded 
“in the revenue papers as owners ghair kubis In 1905, 
- plaintiffs applied tothe Revenu anthorities to ‘strike 


, out the defendants’ names as owners, but they were -.- 


_ referred to the Civil ‘‘ourt. Henos the present suit: 

Held, that there was neither abandonment on the 
> part of defendants nor adverse possession on the part 
of plaintiffs. _ 

Before s co-sharer can establiah a plea of adverse 
_ possession, he must prove by the clearest and most 
unequivocal conduct on his garb that he openly and 
-to the knowledge of his co sharor asserted and 
, Claimed exclusive ownership of the land claimed more 
than 12 years before suit ; 

A co-sharer can relinquish his share in a joint 
holding, but theevidence of such relinquishment, 
when the property is originally left in the possession 
of a co-sharer, must be very clear and unequivocal 
. either by direct act or course of conduct. The right - 
of: absentesa, especially in ceses in which their lends 
are left in .the hands of od-sharers, to return even 
‘after prolonged absence and resume their lands is 
, very largely recognized in the Punjab. 

The question of abandonment is one of fact and 
must in each caso be docided upon the, evidence 
given. - 


1| Ram QOhand v. Kirpa Ram, 120 P. R. 1908; 172 
~ P. W. R. 1908, followed. > 


‘Farther appeal from the order of the Addi- 
tional Divisional Judge, Amballa Division, 


dated 22nd July, 1907, reversing the order of 


Munsif, lst class, Ropar, dated 22nd January, 
1907. 


Messrs. Moritson ond Roushun Lal, for the 
A ppellants, 


Mr. Shah Nawas, for the Respondents, 


Judgment.— The facts of this case 
(which forall practical purposes are identical 

.. with the facts of O. A. No. 24 of 1908) are 
few and simple. At the Settlement of 1652 
ibe lands in dispute were recorded as belong- 
‘ng to the ancestors of plaintiffs and de- 


` 


ih 
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fendants in co-ownership. But it was enter- 
- ed that defendants’ ancestors were. absentees 


Jon having notice of this 


4 


t r - 
~e 1910 | 
-~ m 


4 
4 


and thatactual posseasion was with the . - 


_ ancestors of the plaintiffs. 


Defendants’ grandfather died many years 


“ago, but neither he, nor his son, Diala, de- 


_fendants’ father, who died about 3 or 4 years 
_ before suit, made any attempt to re-gain 
possersion of the land. Both of them~ lived 
, ina village, a few kos from the village where 
the land is situate and it is in evidence that 
Diala and the defendants from time to time 
paid visits to the latter village and that for 
sometime past defendants have been living 
in.@ house there which wae given to them hy 
‘the brotherhood. Ou-the death of Dala, the 
namer of his sone, the defendents were. ve- 
-corded in the revenue papers, 8R- ow ner, 
ghoir k biz.. In 1905 plan.tiff applied to the 
revenue authorities to erase ,defendants’ 
namer-from the records, but the Jatter, 
application, at 
‘once objected, and ar would = appear 
‘from the evidence of the putwari, the: 
_lambard its supported their objections and 
asserted that defendants bad been coutinually 
, coming tothe village and at times taking 
_theirshare of the producé, Upon this. the 
Revenue Officer struck out the words ghatr 
kabız from the entries against defendants’ 
names and plaintiffs were directed to.sne Mm 
the Civil Courte fo establish their righta of 
ownership. Plaintiffs have accordingly 
brought these two ruits.; They. admit that 
the holding war originally joint of the parties. 
but they claim that defendants have long 
.since lost any rights they may have had in 
the land by reason of (1)- plaintiffs’ adverse . 
, possession for long over 12 years. and 
(2) defendants’ abandonment of their rights 
in the land. 

The Additional Divisional Judge has ac- 
cepted these contentions and has given plain-. 
tiffs a declaratory decree to the effect that by 
adverse possession on their part, and by 

_abardonment on the part of. defendants and 
their ancestors since 1852, plaintiffs have bẹ- 
come proprietors of the lands in suit. De- 
fendants have applied to thia Court to reverse 
“this decree and their learned Counsel has con- 
‘tended that the learned Additional Divisional 
‘ Judge’s finding on both points is supported by. 
no evidence whatever on the record. and that 
upon the evidence aa it stands, the plaintiffs’ 
‘olaim should have been dismissed. He relies 


T os aks 
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in this connection upon the very recent ruling 
of a Divisidn Bench of the Court. reported as 
Ram Ohand v. Kirpa Ram (1)... < 

In reply, Mr. Shah Nawaz contends that 
the only possible inference to be drawn from 
the facts, is that defendants long since re- 
lingnished their former rights in the land 
and he refera to Faizal Din v. Shah Muhim- 
mad (2), Nihal Singh v. Dula Singh (3), 
Musammat Nihal Kaur v. Oh inda‘ Singh (4), 
and Jodha v. Dhani Ram (5). 


Thelearned Counsel very ‘rightly refrain- ` 


ed from pleading adverse possession on the 
part of plaintiffs, for of such possessivn there 
is not one tittle of evidence. Tt has been 
held on more than one occasion that b-fore a 
co-sharer can ‘establish a plea of adverre pos- 
session he must prove by the clearest and 
moat unequivocal conduct on his part that he 
openly and to the knowledge of his co-sharer, 

asserted and claimed exclusive ownership of 
the land of which he claims to have been in 
adwerse possession and that he did so more 
than 12 years before suit, In the present 
case plaintiffs cannot’ point to any such overt 
act on their part-prior to 1905, and it is ad- 
mitted that as soon.they asserted their exclu- 
sive rights of ownership and denied defen. 

-dant’s rights, the latter at once came forward 
to challenge plaintiffs’ assertions. 

' The sole question then ig whether defen- 
‘ dants can be, said to have abandoned their 
rights in the lands? Iadmit the danger of 


deciding questions of this kind by reference to - 


decisions in other cases, for a question of 
abandonment is one mainly of fact and must 
be decided in each case upon the evidence 
there given. But while considering this I 
think I.am fully justified in applying to the 
facts of the present case the principle laid 
down in Ram Chand v. Kirpa Ram (1), a 
-principle which, if I may presume to say 
so, seems to be founded on common sense and 
‘equity. In the case cited, the learned Judges 
remark, “as to relinquishment, no doubt, a 
co-sharer is competent to relinquish his 
share in a joint holding. But the evidence 
of such relinquishment, where the property 
is originally left in the possession ofa co- 
sharer, must be very clear and unequivocal, 


either .by direct act or by a course of 
DIN ee W. R. 1908. . 

2) 141 P. R. 1883. 
= (3) 88 P..R. 1885. . 2 © 
| (4) 118 P. R. 1808. 

5) 80 P. B. 1901, 


INDIAN OASES.. 


edt 
conduct.” .-. . “It is common knowledge that 
the rights of absentees, especially in the cases 
in which their lands are left in the hands 
of co-sharers, to return even after prolonged 
absence and resume their lands is very largely 
recognized:in this province.” 

The facts of that case were very similar to 


those of the case befure me and the learned 
Divisional Jadge held that there had been no 


-proof of relinquishment. established. So too 


in the present case I cannot find any evidence 
of relinquishment on the part of defendants 


or their ancestors. Their lands were left in 


the possession uf co-sharers and thereis on 
the record absolutely no proof of any such 


‘clear and unequivocal act of abandonment 
as would justify me in holding that defendants 


gave up their original , rights to the land. 
The mere fact that plaintiffs have been 
paying land revenue goes. for nothing. Plain- 
tiffa have been in enjoyment of the land and 
naturally it would be from them that this 


‘demand would be made. 


There is practically no evidence on the 
record, bat the evidence of the patwart, who 
gave evidence on behalf of plaintiffs, is, if 
anything distinctly, in favour of defendants; 
for according to him the lambardars in 1955 


‘asserted before the Revenue anthorities that 


defendants had from time to time taken part 


` of the produce. 


I cannot distinguish this care from Bam 
Chand v. Kirpa Bam (1) and upon that 


‘authority and also because I cannot upon 


the evidence find that defendants have 
abandoned their rights in favour of their 
co-sharers, who have throughout been in 


` possession, presumably on behalf of defendants 
“no less than on thei: own account. I must 


hold that plaintiffs have entirety failed to 
establish their case. I, therefore, accept the 


‘appealin this and the connected case and 


reversing the decree of the Additional 
Divisional Judge, I dismiss plaintiffs’ suit 
with costs throughout. 

Appeal dismissed. 


- 
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BALYA RAM V., SHER SINGH. | 
(s. c..15 P, W. R. 1910) 
. PUNJAB CHIEF COURT. 
fSsconp Civo, Aipsa No 2878 or 1886, 
October 29, 1888. ' 
Pr esent:—Mr, Justice Roe and Mr. Justice 


Rattigan. 
RALYA RAM—DEFINDANT—ÀPPELLANT 
versus 
. SHER SINGH AND oTHERs-——PLAINTIVFs— 
Respondents. 


Limitation Act (XV of 1877), Bch. IT, art, 125— 
Alienation by Hindu widow of a houso - Suit by 
reversioners of her husband to contest ita validity. 

Article 125 of Schedule II of the Indian Limit- 
ation Act, XV of 1877, does apply where œ widow has 
alienated ‘house property including thé site. 


` Quere.-Whether this article would apply if the — 


alienation be one of the house only apart from the 
gite. 

Further appeal from - the ae of the 
.Divisional Judge, Amritsar, dated the 31st 
August, 1886, confirming the order of Rai 
Khanaya:-Lal, E. A. C., Amritsar, dated the 
25th June, 1885, decreeing plaintiffs’ claim. 

Lala Lal Ohand,-for.the Appellant. 

Messrs. Madan Gopal and Kanhya Lal, for 
the Respondents. 

Judgment.—tThe remarks in C. A. 
No. 2877 regarding the bar to Sher Singh's 
suing apply equally to this case. We hold that 
there is no bar and we also have no hesita- 
tion in holding as we have held in the other 
eases that there is no proof whatever that the 
. sale was justified by necessity. The evidence 


on the point is fully discussed in the judg- 
ment of the first Court, in whose finding we . 


concur, a8 the Divisional Judge has done. 
An objection is, however, raised that the 
present suit instituted on the 24th February, 
1885, to. contest an alienation: which took 
‘place on 2nd May, 1878, is barred by lmit- 


ation as article 125 Schedule II of the Limit- . 
- bat us he found that the next steamer was 


ation Act applies to suits regarding land only 
-and not to suits like the present which relate 


“to a house and tie site. We are quite unable 


to concur in this view. Whether or not 
article 125 would apply if the alienation 
were one of the honse only apart from the 
site may be open to argument—bnt that it 
does apply when the site is included we 
have no doubt whatever. ` 
hold otherwise we should be compelled to 
also hold that when the alienation is one of 
revenue paying land, article 125 cannot apply 
if there are any farm buildings, trees, or even 
crops, standing on the land. This would be 


@ manifest absurdity. 


Were we to’ 


t 
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This appeal also must, therefore, be dis. 
missed with costs. - 
` : Appeal AA, 


3 





(8. c. 14 0. W. N. 410.) 
PRIVY COUNCIL. 
APPEAL FROM AUSTRALIA, 
December 10, 1909. 
Progent: —~Loard Lorel iin, L. 0., Lord 
Macnaghten, Lord Collins and Sir. Arthur 
Wilson. - 
ARCHIBALD NUGENT ROBERTSON— 
PLAtNTIF®-—APPELLANT 
versus 
Tae BALMAIN NEW FERRY Co. Lp.— 
D&FaNDANTS—ReSPONDENTS, 

False imprisonment—Eait from wharf by turnstile 
without payment-—Prevention by force but without 
excesaive violence, 

The plaintiff paid a penny on cntering the wharf 
of the defendants to stay there till a boat should 
start and then be taken by the boat to the other side 
ofthe river. Then the plaintiff changed his mind, 
and wished to go back. The rules as to the exit ffom 
the wharf by the turnstile required a penny for any 
person who went through This the plaintiff refused 
to pay, and he was by force prevented from going 
through the tarnstile, but uo excessive violence was 
used. Tho plaintiff claimed damages for assault and 
false imprisonment: 

Held, that there was no assault or false imprison- 
meut, as ‘the defendants were entitled to resist a 
forcible passage through their turnstile without pay- 
ing tho penny required to be paid by their rules. ` 

Appeal by special. leave from the judg- 
ment of the High Oourt of Australia, New 
South Wales Registry, dated December 18, 
1906, reversing that of the Supreme Court 
of New South Wales, dated May 4, 1906. 

Facts.—The plaintiff, a barrister-at-law 
entered the wharf belonging to the defendant 
company, and paid one penny the nsual fare; . 


not to start for twenty minutes, he changed 
his mind and determined toleave the wharf 


“and take an earlier steamer sailing from an 


adjacent wharf. There was a -notice board 
within the wharf, on which the following 
words were painted : “Notice. A fare of one 
penny must be paid on entering or leaving 
the wharf, No exception will be made to this 
rule, whether the passenger has travelled by 
the ferry or not.” When the plaintiff wished 
to go through “the exit. turnstile, he was told 
that he must pay a penny, but he declined 
to pay and endeavoured to force his ‘way 
through a. narrow Space, 85 inches wide, ; 


a 
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between the entry turnstile and the bulkhead. 
The defendanis’ people prevented the plain- 
tif from doing so, but they did not use any 
unnecesgary violence. - Some quarter of an 
hour after, the plaintiff succeeded in getting 
past the defendant’s people and squeezed 
himself throughthesaid narrow space into the 
street. Hethen brought this action and 
claimed damages for assault and false im- 
prisonment. The action was tried before 
Chief Justice Darley end a jury. The jury 
found a verdict for the plaintiff with £100. 
damages. A rule nisi for a new trial, obtained 
by the defendants, was discharged by the 
Supreme Court of New South Wales (Owen 
and Pring, JJ., Cohen J. dissenting) on May 


- 4,1906.Then there was an appeal to the High 


4 


Conurt.of Australia, New South Wales Regis- 
try, and that Court (Chief Justice Griffith and 
Barton and O’Connor, JJ.)allowed the appeal 
and dismissed the action. The plaintiff 
appealed to His Majesty’s Privy Council. 

Mr. W. O. Danckwerts, K. O., and Mr. 
Lacey Smith, for the Appellant. 

Mr. Henry Dickens, K. O., and Mr. T, 
Mathew, for the Respondents. 

Judgment. 

Lord Chancellor.—In this case their Lord- 
ships entirely agree with the conclusion’of 
the High Court. There has beeu considerable 
difficulty, because of the way in which the 
case seems to have been presented in the 
Courts in Australia, and particularly in the 
Supreme Court of New South Wales. There 
is no note of the samming-up of the learned 
Jadge who tried the case and some of the 
arguments which have been advanced by the 
learned Counsel for the respondents are not 


-- consistent ‘with the arguments that were 


advanced on their behalf in the Australian 
Courts. But their Lordships think -that the 
relevant facts are all quite beyond dispute 
and that some of the facts disputed are quite 
immaterial, 1. 
The plaintiff paid a perny. on entering the 
wharf to stay there till the boat should start 
and then be taken by the boat to the other 
side. The defendants were admittedly always 
ready and willing to carry out their part of 
this contract. Then the plaintiff changed his 
mind, and wished to go back.e The rules as 
to the exit fromthe wharf by .the turnatile 
required a penny for any person who went 
through. This the plaintiff refused to pay, 


‘ENDIAN CASES. _ 


8.43 


and he was by force prevented from going 
through the turnstile. He then claimed 
damages for assault and false imprisonment. 

There was no complaint, at all events there 
was no question left to the jury by the 
plaintiff's request, of any excessive violence, 
and in the eircumstances admitted it is clear 
to their Lordships that there was no false 
imprisonment at all. The plaintiff was merely 
called upon to-leave the wharf in the way 
in which he contracted to leave it. There is 
no law requiring the defendants to make the 
exit from their premises gratuitous to people 
who come there upon a definite contract 
which involves their leaving the wharf by 
another way. And the defendants were entitl- 
ed to resist a forcible passage through their 
turnstile. ; 

The qnestion whether the notice which 
was affixed to these premises was brought 
home to the knowledge of the plaintiff is 
immaterial, because the notice itself is 
immaterial. 

When the plaintiff entered the defendants’ 
premises there was nothing agreed as to the 
terms on which he might go back, because 
neither party contemplated his going back, 
When hedesired to do so the defendants 
were entitled to impose a reasonable condi- 
tion before allowing him to pass throngh 
their turnstile from a pluce to which he had 
gone of his own free will. The payment of 
ld. was a quite fair condition, and if he did 
not choose to comply with it the defendants 
were not bound to let him through. Ho 
could proceed on. the journey he had con- 
tracted for, 


Under these circumstances, their Lordships 
consider that, when the defendant at the end 
of the case submitted that there ought to be 
a non-suit, the learned Judge ought to have 
non-suited the plaintiff. Their Lordships are 
glad that they can thus arrive, in accordance 
with law, at this decision, because they regard 
the plaintiff's conduct as thoroughly un- 
reasonable in this case. _ 

Their Lordships are very much indebted 
to Mr. Dickens for his extremely concise and 
able argument. 

Their Lordships will humbly advise Hig 
Majesty that this appeal should be dismissed 
with costs. 

Solicitor: Mr. ‘J. H. Galbraith, for the 
Appellant. - 


` 
t 
= 


~ 


HARI DASI DEBT, 
Young, Jones 5: Oo., for 


HARESDRA LAL v, 


Solicitors : Messrs. 
the Respondents. 
[Appeal dismissed with costs. 





` (s. c. 14 O. W. N. 420.) 
CALCUTTA HIGH OOURT. 
Privy Cooxncit Arprication No. 7 or 1909. 
December 7, 1909. 
Present:—Mr. Justice Brett and Mr: Justice 
Sharf-ud-din. 


-HARENDRA LAL ROY CHOWDHURY 


— Å PPELLANT—— P ETITIONBR 
VEGF ats 


Sm. HARI DASI DEBI—~—Resronpext— 


Opposite Party. 

.Privy Oonncil Appeal—Power of High Court— 
. Security bond—KEatension of time for filing-—Cogent 
. reason for delay—Civil Procedure Code( Act V of 1908), 
O. XLY, r. 7—“Date of decree”, meaning of. 

The High Court has power to extend the time for, 
depositing the costa in Court, bat it ought notto do 
go without some cogent reagon. 

Roy Jotindra Nath v. Roy Prasanna Kumar; 11 C.W. 


` N. 1104, Burjore v. Bhagana, 10 0. 557; 11 L A. 7, and 


Rangasayi v. Mahalakshmamma, 14 M. 391, followed. 
Where the causes of the delay in filing security 
bond for the costs of the respondent wero- stated to 
"be (1) that the appellant was under the impression 
that the High Court would re-open a few days after 
- the re-opening of the lower Court, and (2) that none 
‘of the clerks of the appellant was present in Caloutta, 


‘and the bond was not filed on the day that the High 


. Court re- openoi: 

_ Held, that the reasons were not such over which 
: the eppellant’ ‘had no contro], and that the delay was 
not due to such a mistake which the Court would 
consider not unreasonable or cansed by negligence; 


.' that, therefore, they were not cogont reasons and tho 


` time should not be extended 


The worda “date of tho decree” in O: XLV, r.7 
mean the date when tho decres is pronounced and not 
the dato when the decree is reduced to writing and 


` signed. 


The Owners of ihe Ship “Brenhilda” v. Tho British 


, India Steam Navigation Co., 7 C. 547, followed. 


Application for extension of time for filing 


. the security bond in a Privy Council appeal. 


Babu SaratKumar Mitra, for the Petitioner, 
Babus Dwarka Nath Mitter and Satlendra 


"Nath Palit, for the Opposite Party. 


Judgment.—The present applicant 


' comes before us under Rule 7, Order 45 of 


the new Code and asks us tai! extend time 


‘provided by that Rule’ within which the 


t 
we t 


security for’ the’ costs’ of the respondents . 


should be put in. 
Court from which the appeal to His Majesty 
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. tion, ib must be observed, 


. grant of the certificate. 
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in Council is preferred was passed on the 


3rd March 1909, and theapplication for leave 
to appeal was filed on the 12th May 1909, 
and the certificate was granted on the 10th of 
August 1909. 

The section provides that the costs must be 
deposited within six months from the date of 
the decree or within six weeks from the 
In this cage six 
months from the date of the decree expired on 
the 3rd September 1909, and six weeks from 
the date of the grant of certificate on the 
2ist September 1909. 

Tn support of his application the petitioner 
has filed a petition giving the reasons for the 
delay in putting in the secnrity. In para- 
graph 7 of the petition it is stated that. the 
petitioner is a man of means, and it was only 
for an accident that the security bond was 
not filed in time. In paragraph 8 it, is stated 


that “they were under the impression that, 


as it has been for years before, the High 
Court would re-open a few days after the 
re-opening of the lower Court.” The applfca- 
was not made 
till the 29th November 109, thongh the 
Courts opened on the 15th November 1909, 
that is, fourteen days after the re-opening of 
the Conrt, Th paragraph 9 of the petition it 
ig stated that ‘none of the clerks having been 
present in Calentta the bond was. not ‘filed 


- on that day.” These are the only ‘grounds in 


support of the application. 
The application for an extension of time 
is opposed by the respondent, and itis for 


‘us to say whether sufficient grounds have 
. been made out for granting an extension of 


time. The learned Connsel for the respondent 


“has drawn our attention to-several cases on 


- 


It appears that the judgment of the High i 


this point. In the case of Roy Jotindra Nath 
Ohowdhury v. Roy Prasanna Kumar Banerjee 
Bahadur (1), the learned Judges remarked 
that the Judicial Committee had laid down that 
this Court had power to extend the time for 
depositing the costs in Court, but that it 


ought not to do so without some , cogent. 


reason. The case of Burjore v. Bhagana (2) 
is also referred to. The next case referred to 
is one of the Madras Court reported in Ranga- 
says v. Mahalakshnamma (3). In that judg- 
ment it is laiddown what reasons constitute 


e 
cogent reasons for extending the time for 
1) 11 0. W. N. 1104. 
2) 10 0. 657; ILL A 7. 
8)-14 M., 801. 
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filing the security. We think the ressons laid 
down are sound and that we should follow 
them in the present case. 

We have, therefore, to ander in the 
present case whether the reasons which have 
been advanced can be regariled as cogent 
reasons. 
‘referred to it is diffeult to say that they are, 
and that the reasons were such over which 


the applicant had n> control, or that the.. 


delay was doe toa mistake which the Court 
would consider not unreasonable or caused 
by negligence. | Ree, 

We are unable to hold, for the reasons 
given inthe present case, that the reasons 
‘given ‘in the application- come within the 
definition of cogent reasons and, therefore, we 
are unable to hold that .the reasons given 
are such as would justify us in extending 
the time for flingthe security bond. 


The learned pleader for the applicant has. 


further contended that as the decree was ‘not 
signed by the Judge till the 12th July 1909, 


therefore, the time for fling the application. 
for leave to appeal would run from that date.. 


We are unable to accept his suggestion that 
“the date of the decree’ must be held to be 
the date on which it was signed. It must be 
the date of the judgment as provided by Rale 
7, Order XIV. In the case of The Owners of 
the Ship “Brenhilda” v. The British India 
Steam Navigation Co. 
held “that the words ‘after the date of -the 
decree’ mean after the date when the decree 
18 pronounced as the case may be and notthe 
ae when the decreeis reduced to writing and 
gned. n 

No think, therefore,’ that the ORI T 
that the six months mast run from the date 
on which the decree was. signed cannot be 
accepted. 

The result, a is that the applica- 
tion must be refused, and it, therefore, follows 
that the-application for- leave to appeal must 
_ be dismissed with costs 5 gold mohtrs. 

l Applic ition refused. : 
(4) 7 C. 647. 
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On the face of the decisions I have 


(4), their Lordships | 


(a. d. 88 M. 63.) 

MADRAS HIGH COURT. 
INSOLVENT Perirrion No. 167 or 1908. 
March 1, 1909. 

Present:—Mr. Justice Wallis, 
In the matter of C. L. CANTHOM & Co.-~ 
INGULVENT, 

‘Insolvency Act (11-12 Vic. O. 21), 88. 89, 40—Set-off, 
right of —Bills discounted before and dishonoured afier 
insolvency. 

Under sections 39 and 400f the Indian Tngolvency 
Act, anything may be set-off in India which can be 
set-off in England under the Bankruptcy Law for tho 


~ time being. 


Mutual credits which may be set-off include ercdiig 

which have a natural tendency to terminate in debts 
and not merely credits which must necessarily . 
terminate in debts.. 

Claims in respect of the bills discounted by tho 
insolvent and dishonoured after insolvency, can be get- 
off under section 39 of the Insolvency Act ~- 

Alsagar v. Currie, 12 AL and W. 751; 13 L.J. Ex. 203, 
followed. 

Young v. Bank of Bengal, (1888) 1 Moo. L A. 87, 
referred to and explained. 

Rose v. Hart, 28em.L O. (Oth Ed.) $24, 8 Taunt, 
49% 20 L. R. 538; 8 Moore 547, cited. 

Miller v, National Bank of India, 19 ©. 146, 
dissented from. 


Mr. 0. F. Napier, for the.Official Assignee. 
_ Mr. Nugent Grant, for the Chartered Bank. 


Judgment.—lIn this case, the Official 
Assignee has taken out a garnishee summons 
calling on the Chartered Bank to show 
cause why they should not deliver to him 
Rs.1,330-3-3, being the balance of the 
jnsolventa’ current account and four trade 
billes dated the Lith August 1908. ‘Accord- 
ing to the agreed statement of facts, these 
four bills had been sent to the Bank to be 
discounted on the 11th August, but the Bank 
had not discounted them on 13th August, the 
date of the vesting order. As regards these 
bills it seems clear that no credit or debt had 
arisen in.respect of them on the date of the 
insolvency and that the Bank can have no 
claim to set them off. Nor can the Bank 
claim to retain them by virtue of their 
Jien as Bankers. Such lien under gee- 
tion 170 of the Indian Coniract Act is only 
for the general balance of account, and the 
balance at the date of insolvency was in the 
insolvénte’ favour. The Official Assignee is, 
therefore, entitled to succeed as regards 
these four notes. As regards the sum of 
Rs 1.380.9-3, the Bank claim a set off in 
respect of certain promisbory-notes payable 
‘to the insolvents which the insolventg 
indorsed to the Bank and the Bank discounteg 
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prior to the insolvency and’ which have since 
been dishonoured by the makers. According 
to the decision of Mr. Justice Trevelyan in 
Miller v. Nationil Rank of India (1) there 
ig no right of set off under section 39 of the 
Indian Insolvency Act in respect of a hill or 
note which has beea ‘discounted for the 
insolvent bat has not been dishonoured until 
_after the date of the insolvency, as if the 
‘bill is honoured by the acceptor or the note 
by the maker, there will be no debt due from 
the insolvent; and according to the view 
taken by the learned J nudge, it is only claims 


which of their nature terminate in debts that - 


can be set off under section 39 of the Indian 
Tnsolvency Act. As this cise had not been 
cited before me on the first argument, I 
directed the case to be re-argued. Mr. Napier 
for the Official Assignee now contends that 
this decision is in accordance not only with 
the levting cise of Rove v. Hart (2) “bat also 
“with Young v. Bank of Benjal (8). a decision 
-ofthe Heivy Oonnecil on the earlier Indian 
| Act anil he invites me to follow these 
dasiaions rather than late English cases snoh 
~ asa Alsager v. Ourrie (4), which go to. show 
that mutual credits which may be set- 
off include credits which have a natural 
tendency to terminate in debts, and not 
‘merely credits 
terminate in debts. After such consideration 
as I have baen able to the anthorities L am 
unable to follow the decision in Miller v. 
National Bank of India (1). In the course 
of his jadgment the learned Jadge observed 
that thereis nothing in the Indian Act to 
permit everything proveable being set off and 
I was at first much influenced by this as 
rendering the late English cases inapplicable 
to section 39 of the Indian Insolvency Act. 
‘hia ruling, however, is opposed to the 
decision of the Privy Council i in Youngv Bank 
of Bengal(3), already. cited, in which it was 
held that undersection 36 of 9 Geo. 4, chapter 
73, the law of set off under the Ta an Act 
was entirely assimilated to the English Act 
then in forces 6 Geo. 4, chapter 16.5. 36 of 9 
Gen. 4 has, in the present Act, been split up 
: Into two sections 29 and 40, but these sections 
substantially reproduce the-language’ of sec- 


' (1) 19 0.146. 
(2) 2 Bem. L. O. (9th Edition) 324; 8 Taunt 499; 


2 L. R. 588; 2 Moore 547. a 


3) 1M. I A87. 
ROE & W. 751; 18 D. J, Bx. 208, 
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which must necessarily — 


ome 


tion 36 of the previous 'Act. Conatrnuing 
the present sections in the way in which that 
section was construed by the Privy Couneil 
in Youny v. The Bank af Bengal(2)T hold that 
anything may be set off in India which can 
be set off in England under the Bankruptcy 
Law forthe time being. In this case the 
Bank is undoubtedly entitled to prove in 
respect of the bills discounted by it and 
dishonoured after insolvency and- this being 
80, it is entitled to set them off, and the 
present case is on all fours with Alsager vV. 
Currie (4). 

Further, even if we confine ourselves to 
the language of section 39 of the present Act, 
I do not think “Lord Brougham’s judgment 
in Youny v. Bunk of Rengal (3) can be, relied 
as showing that a credit does not arise within 
the meaning of the section when a bill has 
been discounted and is oustanding at the date 
of the insolvency. On: the contrary at ‘the 
bottom of page 149 he observes ` 
the notes discounted then due or supposing 
them not due it would have been a case of 
credit given to Palmer & Co. by them (the 
Bank) and of debt due by them to Palmer & 
Co. and so clearly within the | statute.” 
The specific statement that discounting bills 
is a case of giving credit withinthe meaning 
of the section appears to show that some of 
the general observations in the judgment 
were not intended to apply to a case such as 
this; and besides Parke B., who- was one of 
the sa Ska 0f tha si mittee who heard 


Young v. Bank. of Bengal (3), explained that. 


decision in Alsager.v. Ourrie (4) as proceed- 
ing upon the ground that no credit of any 


kind had been given'by Palmer & Co. to- 


the Bank before the date. of the insolvency 
and this was the ground taken in Sir William 
Follett’s argument for the appellant: which 
contains one of the fullest and clearest state- 


ments of the statute“ and case law as to` 


‘mutual credits to be found anywhere. 


In the result I hold on this part of the - 


cense that the Bank is entitled to set off its 
claim in respect of the notes discounted before 
insolvency and since dishonoured.- 

Official Assignee’s costs outof the estate. 

David § Brightwell, Solicitors for the 
“Chartered Bank. 

Short & Bewes, for the Official AGA aa 
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. (s. c. 1910 M. W. N. 65; 7 M. L T, 399.) 
MADRAS HIGH COURT. 
URIMINAL Apreats Nos. 487, 522 AND 563 

* op 1909. 
February 22, 1909. 
Present: :—Mr, Justice Benson and Mr. Justice 
Abdur Rahim. 


IN No. 487 |. 
CHORAGUDI VENKATADRI—lsr 
f PRISONER 
KA IN No. 522 - 


ORUGANTH VENKATA SUBBA RAO—- 
2ND PRISONER 
-- - IN No. 563 
BODDUPALLI SUBBAYYA AND ANOTHER 
— APPELLANTS —4TH AND D TH PRISONGRS 
5 - tergus 


EMPEROR. 

Oroninal Procedure Code (Act F of 1898), ss. 233 and 
235-—Mulisfariousnees —3fisappropriation extending to 
two yoars— ‘Same transaction,’ meaning of. 

The acoused were charged with misappropriation 
of certain amounts belonging toa compauy during 
a period of 2 years and with fabrication of accounts 
and obbating Objection taken to the trial under 
section 233 of the Code was overruled and the accused 
were acquitted of the charge of -falsification of 
accounts and cheating bnt were convicted of 
misappropriation on appenl: 

Held, per Benson, J that tho misappropriation 
extending over the whole period of the company’s ex- 
istence could not be said to have been committed in 
the course of the sametransaction within the meaning 
of section 235 of the Oriminal Procedure Code and 
the tridl was, thorefore, illegal. 

- Pop Abdur Rahim, J. The mere fact ‘that the com- 
pany was in fact a bogus concern and that the object 
of all the accused was to defrand the public would 
not mako the varions offences charged against them 
fall within section 235 of the Code of Oriminal 
Procedure. 

Comnmnity of purpose or design and continuity of 
action are essential elements of the connection 

f necessary to link together different acts into one-and 
tho same transaction Proximity of time often 
furnishes good evidence of the connection which 
unite’ several acts into ono transaction, 

Krishnaswami Pilla v. Emperor, 26 M 128, 
Emperor v. Sheruf Ali, 27 B. 185, Emperor v. 
Datto Hanmant Shahapurkar, 80-78, 49, Queen- 
Empress v. Fakirappa, 15 B. ‘1, Queen-Emprese 
v. Yamram, 16 B. 414, referred to. 

if the joinder of certain chargos is in violation of 
the law andthe accused have been acquitted of those 
charges, the trial ia nevertheless illegal as theaccused 
would have been embarrassed in their defence on the 
remaining charges. 

Appeals-against the sentenceg of the Court 
of Sessions of the Guntur Division, in Case 
No. 13 of the Calendar for 1909. 

Mr. P. R. Sundara- Iyer, for the Appellant, 


in Criminal Appeal 487 of 1909, 


ame 
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Mr, L A. Govindaraghva Iyer,’ for. the 


Appellant, in Criminal Appeal No. 522 of 


1909, 

Mr, M. K. Narayanaswamy Aiyer, for the 
Appellant, in Criminal Appeal No. 563 of 
1909, 

The Public Prosecutor, Oona. 

Judgment. 

Benson, J—I agree with the conclusions 
arrived at by my learned brother whose 
judgment I have had the advantuge of 
perusing. ‘There can be no doubt, I think, 
that the so-called Provident Fund, with its 
hypocritical professions of philanthropy and 
large promises of profitto all, was, from ita 
very inception, a concern SAN as devised 
to swindle the unwary and ignorant. Its 
articles of association were such that effect 
could be given to them only for brief period 
while the number of subscribers was rapidly 
Increasing and the number of deaths AMONG 
the liver insured was few. While this 
condition of things lasted the few snbscribers 
whose nominees died stood to receive handsome 
sums compared with the subscriptions paid, 
but as-soon as the increase inthe number of 
new subscribers slackened or deaths increased 
it was hound inevitably to become impnssible 
to continue to pay the benefits promised in 
the prospectus, and liquidation became a 
necessity. The articles of association are, 
however, so elaborate and involved that all 
this- would not be apparent to any one 
“reading them unless he was both an attentive 
andan intelligent person and, no doubt, 
the promoters of the company including 
the accused counted on this as well ason the 
cupidity and gambling spirit of those, 
to whom they appealed, to secnre sub- 
scribersto the Fund. Among the clfarges 
brought against the accused there were three 


-of having cheated specific persons, but the 


accused have been acquitted on these charges 
and there is no appeal against the acquittal, 
so it is not necessary to consider whether the 
conduct of the accused amounted to that 
offence. i 

-Às regards the offences of misappropriation 
of which they have been convicted, 1 think 
it is clear that they must be acquitted, It 
‘has certainly not been shown that the “come 
pany people” referred in articles 10 and 14 
mean the subscribers. Jn fact there is no 
doubt that those words must be held to mean 


r 
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the Directors, that is the. accased themselves, 
and their heirs, and-that both the entrance 
fee of Rs. 3 for each subscriber and the sum 
of 3 annas in each rupee subsequently paid 
as subscriptions were set apart under the 
articles fof certain expenses including the 
profits of Directors. .The accused were, 
therefore, not guilty of any offence in 
appropriating these sums for themselves, 
and, there is no charge of the “ misappropria- 
tion against them, except in regard 
to these sums. I also agree with my learned 
brother that the trial was illegal as con- 
travening the provisions of the Criminal 
Procedure Code with respect to the joinder 
of more than one charge at one trial. The 
joinder of the various charges could only be 
suppdrred, if at all, provided they were com- 
mitted in one series of nots BO connected to- 
gether as to form the “same transaction” 

within the meaning of section 235 of the 
Code. I donot think that it is necessary 
or advisable to attempt to define the expres- 
gion “the same transiction’” which the 


legislature has left undefined. Whether any’ 


šeries of actsis so connected or not must 
necessarily depend on the exact facts of each 
tase, but these are so varied in character 


that it is impossible, to provide a completely - 


accurate definition. There is, however, usually 
no great difficulty in deciding whether any 
particular case comes within the rule. In 
the present case [ do not think that it can 
be said that the alleged misappropriations, 
extending over the whole period of the 
company’s existence, were committed in the 
course of the same transaction within the 
meaning of section 235; for, if .so, the ex- 


pression would equally cover misappropria-. 


fions of similar kind extending, it may be, 
over 40 or 59 years. This would obviously 
render nugatory the provisions of the law 
which are designed to simplify and define 
within reasonable limits the charges that 
may be tried at one and the same time and so 


avoid the embarrassment of the accused and 


I may add, of the jury, in attempting to deal 


with a multitudes of charges at one'and the. 


game time. How necessary is arule of thig 
kind is well exemplified by the Sessions 
Judge’s judementin the present case. Ib is 
very desirable that the Public Prosecutora 
and the Courts should give fall effect to the 
spirit of the provisions of the Code instead 
of straining them to cover doubtfal cases, - 


y 
Ea 
P 


INDIAN CASES. . 


‘Provident Fund, Bapatla, 


24th June 1905. The 
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If we were of opinion that on the merits — 
there was a case against’ the accused wa 
should have had to order a re-trial owing to 
the illegality of the trial of the various 
charges at one trial but this is unneces- - 
sary inthe view we take of the facts.. 

The accused must be acquitted and thë 
fines if levied’ niust be refanded. In my 
opinion the legislature might well consider 
whether some action is not called for’ with a 
view to protect the ignorant and unwary 
from the snares set for them by such com- , 
panies as that of which the’ ‘accused’ aré 
Directors. 

Abdur Rahim, J _—In Sessions CaseNo., 13 
of 1909, six persons were placed on-their trial 
before the Sessions Judge, Guntur Division, 
and aasessora. All the six accused were 
charged as Directors of the  Circars 
with having 
committed breaches of trust in respect of 
three sums of money' alleged to the 
Company, eiz., Rs. 679-13 8 between dho 
80th September 1905 and the25th March 1906. 
Ra: 4,689-8-6 between the 25th March 1996 
and 25th March 1907 and Rs. 5,226-7-1 between 
the 25th March 1907 and the L8th September 
1907, the misappropriation thus covering a 
period of nearly 2 years. “The 4th and 6th 
accused were also charged with having falsi- 
fied certain accounts by making false entries 
therein on the 20th and the 25th April 1905, 
and these two and the Ist accused with 
having falsified another’ document on the 
6th accused ' was 
farther charged with having cheated two 
persons, one on the 6th March 195 and the 
other on the 29th March 1905.. Those among 


the six accused persons who were not charged 


with the substantive offences of falsification 
of accounts and cheating were charged with 
having abetted the commission of those 
offences. Prima facis the trial is open to 
objection on the ground of multifarionsness. 
It violates the express injunctions of the 
Legislature prohibiting the trial of several 
offences covering a period of more than one ` 
year nt one trial and the trial together of @ 
number of offences which are not of the same 
kind within the meaning of the Code. Objection 
on this score was ‘taken on behalf ofthe 
defence before the Sessions’ Judge, but the 
Public Prosecutor contended that the trial 
was justified by the provisions of section 235,- 
Oriminal Procedure Code, and the Sessions | 
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Judge accepted the contention. The same 
section of the Code is relied on before us by. 
Mr. Napier to uphold the legality, of the 
trial and if the trial can be justified at all 
it must be by virtue of section 235, Criminal 
Procedure Code. It may be mentioned that 
the charges relating to falsification of 
accounts and cheating failed and all the- 
accused have been acquitted of those 
charges. Bat if the joinder of those charges 
was in violation of the law the accused must 
have been considerably embarrassed in their 
defence on the remaining charges and their ` 
acquittal on the charges which the prosecnu- 
tion failed to prove cannot make valid the 
trial if it was illegal ab initio. Further the 
charges of criminal breach of trust as laid, 
and of which the appellants have been con- 
victed, are themselves in violati6n of the law, , 
as the alleged act of misappropriation 
extended over & period of more than twelve 
months, 

Section 235, Criminal Procedure Code, 
allows of a number ‘of ‘offences, even if 
exceeding three and extending over a period 
of more than twelve months, being tried at 
one trial if they are sormiitted: ‘in one 
series of acts so connected -together as to 
form the same transaction.” Itis argued - 
that the case of the prosecution being that. 
the Provident Company was in fact a bogus ` 
concern and the object with which it was seb 
on foot by its promoters, these being the 
six accused, was to defraud the public, the 
various offences charged against them came 
within the purview of section 235, Criminal 
Procedure Code. 

I think this contention of the prosecution 
i3 clearly unsustainable. Now what is the 
nature of the connection contemplated 
between different acts which would bind` 
them into the same transaction.” The 
idea conveyed by the words “same transac- 
tion” seems to be obvious enough and it may 
be doubted whether it can be compendiously | 
expressed in simpler and clearer language. 
And gonerally speaking there can be very 
little difficulty i in arriving at a proper conclu- 
sion in a concrete case. For instance in this 
case what is said to connect the different 
acts charged into one transachion is the 
allegation that these acts were committed by 
the six persons ip pursuance of a systematic 
scheme for defranding those members of the 
public who might subscribe to the Fund. If 
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this contention were sound then if the Com- 
pany was carried on for 10 or 20 years and a 
hundred acts of embezzlement were commit- 
ted during that period the accused wonld be 
liable to'be tried, at one trial for all these 
offences. Obviously this cannot be the scope 
of section 235, Criminal Procedure Code. No 
doubt proximity of time any more than unity 
of plare is neither a necessary nor, decisive 
test of what constitutes the ‘sametransaction’’ 

though such proximity often furnishes good 
evidence of the connection which unites 
several acts into one transaction. See Krisna- 
swami Pillai v. Emperor (1), I think—and this 


. seems to be the effect of the decisions report- 


ed in Emperor v. Sheruf Alli (2), Emperor 
y. Datto Hanmant Shahapurkar (3), Qneen- 
Empress v. Farirapa (4) and Queen-Hmopress 
v. Vajiram (5),—that at least in a certain 
class of cases—the present case is alleged to 
be within that category—community of 
purpose or design and continuity of action 
are essential elements of the connection 
necessary to link together different acts into 
one and the same transaction. In such cases 
the acts alleged to be connected with each 
other must have been done in pursuance of a 
particular end in view and asaccessory thereto 
or perhaps as suggeste by the circumstances 
in which the acts in pursuance of the original 
design were done and in close proximity of 
time to those acts, But mere ‘community of 
purpose is not sufficient; there must also be 
continuity of action. For it may happen that 
an act is done with a particular objective in - 
view but the final aim is abandoned for some- 
time and pursued afterwards. For instance, 
suppose a man forges a document with a 
view to cheat a certain individual and then 
foregoes his intention for two years and after- 
wards reverts to his original intention and 
uses the document for the fraudulent purpose 
which he had in mind, when he committed 
forgery, it would be difficult to say in such 
a case that the offences of forgery and of 
cheating by means of the forged document 
were committed in the course of the same 
transaction. As regards community of purpose, 
I think it would be going too far to lay down 
that the mere existence of some general 


pace or oniga such as making money at 
(1) 26 AL. 
(2) 27 B. 136. 
(3) 80 B. 49; 7 Bom. L. R. 683; 2 Or. L. J. 579, 
(4) 16 B. 491. 
(6) 16 B. 444. 
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the expense of the public is sufficient to 
make all acts done with that object in view 
part of the same transaction. If that were s0, 
the results would be startling; for instance, 
supposing: it is alleged that A for the sake 


of gain has for the last ten years been com- 


mitting a particular form of depredation on 
the public, erz., house-breaking and theft, in 
accordance with one consistent systematic 
plan, itis hardly conceivable that he conld 
be tried at one trial for all the burglaries 
which he committed within the ten years. 
The purpose in view must be something 
particular and definite such as where a man 
with theobject of misappropriatinga particular 
snm of money or of cheating a particular 
_ Individual of a certain amount falsifies books 
of account or forges a number of documents. 
Tn the present case vot only is the common 
purpose alleged too general and vague but 
there, cannot be said to be any continuity of 
action between one act of misappropriation 
and another, Each act of misappropriation 
“was a completed actin itself and the original 
design to make money was accomplished so 
far as the particular sum of money was 
concerned, when ‘the misappropriation took 
place. This also holds good with reference to 
the several charges of cheating though the 
falsification of accounts may bave connection 
with the chargés of misappropriation. 

In my opinion, therefore, the trial was 
illegal. 

1 am also of opinion that the convictions of 
the accused are not justified by the evidence 
in the case and there should not be any trial, 
The proposed objects of the Company were 
to enable people of the middle class to secure 
‘high profits’ in return for the money subscrib- 
ed-by them and the advancement of charit- 
able works. Its modus operend? may be shortly 
described as follows. The Fund of the Com- 
pany wan to consist of subscriptions paid 
by persons who are called “pattadars”’ and 
also described as ‘ subscribers” or “nominees” 
or ‘diploma-holders.” The subscriptions 
payable were to be at the rate of Re. 1 a 
month and no subscription was to be paid 
after 53 payments or after the death of the 
person called ‘““Darkhastdar” or “applicant.” 
At the end of each year. half the amount of 
the money collected during the year war to 
be distributed among the “nominees” of 
those “applicants” who happened to die 
during that year in proportion to the amount 
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of money paid under each patta subject to the 
maximum of Rs. 1,000. By rule 14 of the 
articles of Association 8 annas out of every 
rupee subscribed was to go towards the bonus 
fund, while the remaining 8 annas was to 
be dealt with as follows: 

0 2 0 Reserve funnd. 

D 0 6 Guarantee fund up to Rs. 5,000. 

0 0 6 Charity fund. 

0 2 0 Commission to agents ; the rest t.e., 
3 annas out ofeach rupee ‘will go towards » 
the expense of the Company, rtiz. office- 
establishment charges, printing charges etc., 
and towards the profits of the com pany people 
(the vernacula! word bheing “ companyroru. 
Another rule (No. 10) provided that the 
first three rupees paid by a rubseriber would 
be treated as entrance-fee and not as subscrip- 
tion and “this entrance fee wil] be appropriat- 
ed by the company people for expenses etc., 
and shall not form part of the bonus which 
will be distributed.” The object of the 
guarantee fund was to secure to the nomigees 
at least twice the amount paid by the 
subscribers. Thus the benefit which is 
promised in express words to the nominees 
or.subseribers is the bonus which in no case . 
is to fall short of twice the amount paid as 
subscriptions but whioh may extend up to 
Rs. 1,000. The “applicant” or “darkhastdar,” 
on whose death alone his pattaday or nominee 
is to get the bonus.that may fall to his lot, 
need not be under any particular age-limit, 
nor is any certificate required as to the state 
of his health, nor need he be in any way 
related to the nominee so as to give the latter 
an insurable interest in his life. A lucky 
pattadar, therefore, stands to win a price of 
Rs. 1,000 for a paying in a few rupees, may 
be 12 or may be 53, but not exceeding fifty . 
three rupees and in any case a pattador whose 
darkhastdar happens to die before the com- 
pany is wound up is sure to get twice the 
amount subscribed. There is no proper provi- 
sion for the profitable inveatment of the funds 
of the eompany and the company may go into 
liquidation whenever it chooses. Such a 
concern can only last so long as there is an 
accession of new diploma: holders every year 
and o fair proportion of the “applicants” does 
not happen to die in the course of the year. 
As a business undertaking it has no sound or 
stable financial basis and the so called, Pro- 
vident Fund appears to be more in the nature 
of alottery than anything else. Itmay be assume 


5 
Vel, Y2 
Inve VENKATA SUBBA REDDY. 


ed that the promoters of the’ company must 
ha ve foreseen this and it could not be expected 
that they shonld have promoted a concern of 
this nature withoutat least securing for them- 
selves an adeqnate return for their trouble. 
The case, therefore, of the accused is that by 
the companyvaru in Rules 10 and 14 they 
meant themselves and not the diploma- 
holders. -This has been their contention from 
the time the Fund was 
entrance-fée as well as the 3 annas out of 
each rupee have been treated in the books 


of account as money over which they had 


absolute control to be disposed of in meeting 
the expenses and providing their own profits. 
At the meetings of the diploma-holders, the 
balance sheets were ‘circulated among them 
and these showed that the very sums which 
the accused are alleged to have misappro- 
priated were treated by them as their own 
money and no’ objection was taken to this by 
any ome. Those diploma-holders to whom 
- bonus became due were regularly paid, the 
reserve fund, the guarantee fund and the 
' charity fund have not been touched and no 
irregularity -of any importance has been 
pointed out in the conduct of the business 
such as it was. All the books were regularly 
and correctly kept. Under these circum- 
stances it would be very difficult to say, 
even ifthe action of the -accused were not 
justified by the rules as we think they ought 
to be interpreted, that they in dealing with 
the amounts as their own did not believe in 
good faith that they hada right to do so. 
But. I may say without entering into a 
detailed consideration of the question that I 
am not sacisfied that by the Company people” 
in Rules 10 and 14 is meant the diploma- 
7 holders or darkhasidars of both. On the other 
hand having regard to the fact that express 
provision is made for bonus to diploma-hold- 
ers and no rules whatever are made for 
declaration of dividends, which I should 
have expected to find if the diploma-holders 
were regarded as share-holders of an ordinary 
Joint Stock Company, I am inclined to the 
view that by the phrase“ Companyvaru” the 
promoters of the Fund alone wers meant. - | 
No doubt the accused from tinfe, to eis 
submitted to the Registrar the names of the 
applicants or the diploma-holders and issued 
notices tothosé persons in accordance with 
the rules’ of the Companies Act which would 
not have been necessary in law unless they 
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thought the diploma-holders were really, 
the share-holders. I do not, however, 
think that the inference which might 
thus be suggested by this conduct of the 
accused is sufficient to override the provisions 
of the Articles of Association especially when 
we find that the sums now alleged to have 
been dishoriestly . misappropriated were 
appropriated by the accused with the know- 
ledge of the diploma-holders and with -their 
approval in assertion of a right inconsistent. 
with the claim which is now put forward by 
the Public Prosecutor on behalf of the 
di ploma-holders. I would set aside the con- 
viction and sentences and acquit the accused. 
The bail bonds of such of the accused persons 
as are on bail will bedischarged. The fines if 
levied will be refanded to the accused. 
Oonviction quashed, 





-> (8. 6. 1910 AL W. N. 72.) 

MADRAS HIGH COURT. 
OxtuInaL Revision Cass No. 607 or 1909. 
CURIMINAL Revision Psetrrion No. 463 or 1909. 
March 14, 1910. 

Present: —Sir Ralph Benson, Judge and 
Mr. Justice Munro. 

In re VENKATA SUBBA REDDY':AND 
OTHERS—- PETITIONERS. 

Penal Code (Act XLV of 1860), 4. 8839— Wrongful 
restraint—Causing parialis to stand neara temple-— 
No obstruction, under s. 839. 

Causing pariahs to stand in public street in the 
vicinity of atemple with the object of preventing 
_from- conducting a religious 
procession from fear of pollution does not amount to 
an obstructior. within the meaning of section 339 of 
the Indian Penal Cede, 

Petition under sections 435 and 439 of the 
Criminal Procedure Code praying the High 
Court to revise the Judgment of the Sub- 
Divisional Magistrate of Tindivanam, in Cri- 


‘minal Appeal No. 58 of 1909, presented 


against thé Judgment of the 2nd class Magis- 
trate of Markanam, in C. C. No, 229 of 1909. 
Mr. BR. Kuppusamt -Atyar, for the Peti- 
tioners. 
The Public Prosecutor, contra. 


Order.—The -appellants have been con- 
victed of wrongful restraint for having caused 
certain partahs to standin the public street in 
the vicinity of a temple with the object of 
preventing the complainant from conducting 
a procession from the temple through the 
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street. It is found that the complainant, 
deterred by fear of the pollution which he 
would have suffered had he passed near the 
pariahe, did not conduct the procession, and 
that the accused maliciously caused the 
poartuhs to take up their position in the street 
with the sole object of deterring the com- 
plainant from going where he had aright 
to go. N 
"We do not think the accused have com- 
mitted the offence of wrongful restraint; in 
cur opinion this act did not amount to an 
obstruction within the meaning of section 
339. The parihas were no obstruction in fact; 
there was nothing to prevent the complainant 
from taking his procession past them and 
they had aright to be where they were: and 
itis not suggested that their presence was 
intended to cause fear of physical injury or 
any‘ fear that anything sonld happen tothe 
C Wyttorek Ce pi fue por aera of the pro 

cession by their presence. 

It was notthe presence of the partahs but 
the complninaut’s own distinction to go near 
them which prevented him from going where 
he would: it was his own choice which kept 
him from leaving the temple as Mr. 
Kuppusami Aiyar put it, it was with his own 
consent that he remained there and there was 
no fear of injury within the meaning of the 
Penal Code which would prevent that consent 
from being a free consent. 

_ If it were otherwise, it would follow that a 
person in the position of the complainant 
would be justified in complaining of wrongful 
restraint against any pariah who being law- 
fully in the public street on his own business 
refused to move when directed to remove him- 
self to a distance, knowing that if he remained 
the complainant would be deterred by fear of 
pollution from passing near him. 

It is clear that there could be no wrongful 
restraint-in such a case and we think it 
makes no difference that the partahs were 
posted by the uccused. 

. We, therefore, set aside the conviction 

and sentence and direct refund of the fines 

if paid. . 
Conviction set aside. 
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(s.o 1910 M. W.N. 78) 
MADRAS HIGH COURT. 
Seconp Civit Appran No. 1234 or 1908. 
March 14, 1910. 
Present:—Sir Ralph Benson, Judge and 

Mr. Justice Krishnaswami Aiyer. 
RAMASWAMI OHETTY—— APPELLANT 
versus 
PAVADI SAMBAN AND OTHERS— 


R&SPON DENTS. 

Registration—Hypothecation bond below Re. 100— 
Amount more than Re. 100 at date of assignment. 
` Where an unregistered hypothecation bond for 
Rs. 50 is assigned and the debt amounts to Rs 176 at 
date of assignment, such assignment requires re- 
gistration so as to operate as s transfer of the 
hypothecation. 


Second appeal against the decree of the 
District Court of South Arcot, in Appeal Suit 
No. 346 of 1907, presented against the decree 
of the Court of the District Munsif of Panruti, 
in O S. No 775 of 1906. 

Mr. Ti Hangechoviar, tor the Appellant. 

Mr M. Narayansswamt diyir, 10r te Re- 
spondents. ' 
' Judgment. —The suit is upon an 
unregistered arsigument of an unregistered 
hypothecation bond. The bond was for Rs. 50, 
interest having accumulated, the assign 
ment was for Rs. 176. The assignment re 
quires registration to operate as a transfer of 
the hypothecation. The next question is 
whether the personal remedy was barred. 
The 3rd issue raises the question whether the 
payments alleged in the plaint and the 
endorsement on the bond sued on are true. 
The amount of the bond was payable on the 
10th of April 1899. But for the alleged pay- 
ments of interest the suit is barred. Mr. 
Ranga Chariar raised the question as to 
whether the payment of interest by the 
manager of a Hindu family will save limit- 
ation against other members. But itis un- 
necessary to consider this as the 3rd issue has 
been found against the plaintiff by the Munsif 
aud the District Judge. If the payments 
are false the suit is clearly barred. We 
must dismiss the second appeal; but as the re 
spondents were not represented at the hear 
‘ing we do so without costs. 


í Appeal dismissed. 


Vol. V] INDIAN 
GORIALA PITOHI v. VALLUR VERRIAH. 
(s. c. 1910 M.W. N. 75.) 
MADRAS HIGH OOURT. 
Secoyp Civin Appsat No. 37 or 1907. 
February 2, 1910. 
ne —Sir Arnold White, Kr., Chief Judge, 
and Mr. Justice BG AAN WA Aiyar. 
GORIGALA PITOHI NAIDU AND OTHARS 
i Sa DANT A AEREA 
VETsus 


VALLUR VEERLAH AND OTHERS — 


PrLAINTIFEB— RRSPONDRNTA. 

Pasture, right of —Unassessed waste land—Enjoyment 
—Adverse possession. 

Where plaintiffs were given darkhasts of certain 
nnassessed waste lands over which the defendants 
claimed certain rights of pasturage and by virtue of 
such rights obstructed the plaintiffs: Held, that the 
plaintiffs were entitled fo succeed asthe defendants 
had acquired no right against Government. The right 
of pasture does not exclude the owner’sright to the 
"possession and enjoyment of such property. The 
mere pasturing of cattle by the ryot on Government 
waste land would not amount to an enjoyment. as of 
right so as to create a prescriptive title. 

Ram Saran Singh v. Birju Singh, 19 A. 172, Wali 
Ahmed Chowdhry v. Tota Mea Chowdhry, 31 C. 897 
at p. $05, relied upon. 


Second appeal againat the decree of the Dis- 
trict Court of Nellore, in A. S. No. 194 of 
, 1904, presented against the decree of the 
Court ofthe District Munsif of Kavali, i in O, 
S. No. 190 of 1903. l 
` Mr. P. B. oundara Iyer, for the Appel- 
lants.’ 


Mr. K. Bhashyam Iyengar, for ‘the Re- 
spondents. 
Judgment.—The suit. land was 


unassessed waste part of the defendants’ 
village of Lakkarajapalle, hamlet of Mina- 
galla. It was rented on darkhast in 1901 
_to the plaintiffs ryofs of Mahimalure. They 
complained of obstruction and dispossession by 
the defendants and seek to recover it. The 
defendants in their written statement do not 
set up title in themselves or adverse posses- 
sion against the Government. They plead 
enjoymenis of the land for pasture from time 
immemorial and deny the right of Govern- 
‘ment to grant'it on darkhast. The District 
Monsif decreed the plaintiffs’ claim. On 
appeal the District Judge has confirmed 
the Munsif’s decision. He came to the 
conclusion that most of the plots in 
dispute were patiah lands till 1873, that the 
defendants did not hold the latd, for pasture 
from time immemorial or as of right against 
the Government, and that they had no rights 
in nnassessed waste against Government. The 
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defendanta appeal and set up various con“ 
tentions. It is unnecessary to set them out 
at length, for weare of opinion that the only 
plea that was raised in the written statement 
was as regards the right of pasture and that 
has been negatived: by the Appellate Court. 
There being no plea of adverse possession, it 
ig unnecessary to consider the cases as to 


‘what would constitute possession accord- 


ing to the nature and charactor of the property 
in question. See, however, Lord Advocate v. 
Lord Blantyre (1),. Lord Advocate v. Young, 
North British Railway Company v. Young (2) 
and Van Diemen’s Land Oo. v. Oape Marine 
Board (3). Nor is it necessary to determine 
whether proof of possession for a certain 


‘number of years should not lead to the pre- 


sumption of anterior possession extending to 
more than the statotory psriod against the 
Government. See Sivasubramanaya v. The 
Secretary of State for’ India (4), and The 
Secretary of State for India tn Couneil v. 
Nellakutti Siva Subramania Tavar (5). There 
are no statutory provisions in this Presi-* 
dency a8 Bombay with reference to the 
grazing rights of villagers over adjoining , 
Government waste. See The Collector of 
Thans v. Bal Patel (6) -and Trimbak Gopal 
Rahulkar v. The Secretary of State 
for India (7). It is, however, contended 
that the defendants have acquired a right 
of pasturage over Government waste, and 
reference is made to the passage at page 221 in 
The Secretury o oe for India v. Mathurabhat 
(8), where © \e Justice Sargent speaks of 

‘the right of be pasturage, which certain. 
villages énjoy | {ecording to the recognized 
custom of thel country.” But the learned 
Chief Justice proceeds toqualify this recogni- 
tion of such a right by the statement that the 
right is not necessarily’ conferred on a 
particular piece of land but may merely 
amount to having sufficient land set apart 
for the purpose of the village. Nor can it be 
said that the right of pasture excludes the 
owner's right to the possession and enjoyment 
of the property-over which such a right may 
exist.See Ram Saran Singh v. Birju Singh(9). 
It may perhaps be doubted whether in the 


case of Government waste the owner has no 
(1) thal 4 A. C. 770. (2) (1887) 12 A. C. B44. 
(8) (4808) A. O. 92; 75 L.J. P.O. 28; 93 L.T. a 
64 W. B. 408; 22 T. L. R. 114. 
(4) 9 M. 285. (5) 16 M. 101; 18 I. A. 149. 
(6) 2 B. 110. -(7) 21 B. 684. 
8) 14 B, 213, (9) 19 A. 172. 
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use for the property and is not present on the 


spot to resist any acts of trifling enjoyment on 


the part of another, see Lord Advocate v. Lord 
Blantyre (1). The mere pasturing of cattle 
by the adjoining ryot would amount to an 
enjoyment as of right so as to create &® pre- 
scriptive title—see Walt Ahmed Chowdhry v. 
Tota Mea Chowdhry (10). We do not think 
we have sufficient materials in this case to 
enable us to determine the question whether 
the defendants have acquired a right of 
; pasture and if so,on what extent of the suit 
land. The plaintiffs are clearly entitled to 
possession. We dismiss the second appeal 


with costs. i 
| Appeal dismissed. 


(10) 310. 397 at p. 405. 


Ladi 





(s. 0. 12 Bom. L R. 106.) 
IBOMBAY HIGH COURT. 
CRIMINAL APPEAL No. 290 or 1909. 
November 8, 1909. 
Present:—Mr. Justica Chandavarkar and 
Mr. Justice Heaton, 

EMPEROR > 
VETSUS 
GANESH DAMODAR SAVARKAR— 


ÅOCUSED. 

Penal Code (Act XLV of 1860), ss. 121, 124A4—Abet. 
ment of waging war against the King —Instigation— 
Sedition—Publication among public—‘A body of per- 
sons” —-Tyeason-—-Hvidence—Some of the poems in a book 
forming basis of charge—Reference to other poems for 
ascertaining intention. 

‘The accused published a bookof poems. A spint 
of blood-thirstiness and murderous eagerness directed 
against the Government and white rulers ran through 
the poems; the urgenoy of taking up the sword was 
conveyed in unambiguous language, and an appeal of 
blood-thirsty incitement was made to the people to 
take up the sword; form secret societies, and adopt. 
guerrilla warfare for the purpose of rooting out the 
demon of foreign rule: 

Heid, that an instigation to wage war was conveyed 
by the posms and that the accused committed the 
offence of waging war punishable under section 121 
of the Penal Code. 

Where some of the poems published in a book are 
made the basis of the charges against the aconsed 
but the whole book has been allowed to go in ag 
evidence without objections, all the poems inthe book 
can be referred to for the purpose of determining the 
_intention, character and objeot of the poems selected 
as the basis of charges. 

Per Qhandavarkar, J.— 

Under the English Law, mere words apoken or 
written, however wicked and abominable, if they do 
not relate to any act or design, then aomally on foot 
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against the life of the King, or the levying ofa war 
against him, and in contemplation of the speaker or 
the’ writer, do not amount to treason. Butunder the 
Indian Penal Code, the waging or levying of war and 
the abetting of ib are put upon the same footing by 
section 121. The abetting of waging of war is under 
the Code as much an offence of treason as the waging 


. of war itself, 


One of thé meanings given to the word abetment 
in section 107 is- instigating any person to do any 
thing. This meaning is not excluded by anything 
that occurs in section 121. According to the general 
law as to abetment, to constitute the offence of abet- 
ment, itis not necessary that the act abetted should 
be committed or that the effect requisite to constitute 
the offence should be cansed. This applies as mach 
to the abetment of tho waging of war against the 
King as to the abetment of any other offence under 
the Code. The only difference created between the 
former offence and other offences is that, while . 
under the general law ag .to abetment, a distinc- 
tion is made for the purposes of punishment be- 
tween abetment which has succeeded and abetment 
Which has failed, section 121 does away with 
that distinction so far as the offence of waging war is 
concerned and deals equally with an abettor whose 
instigation has led to n war and one whose instigation 
has taken no effect whatever. 

A publication among the poblic is publication to 

“a body of persons” even thongh the number of 
persons among whom tue writing was circulated can- 
not be definitely ascertained or counted. 

Por Heaton, J.— 

So long as a man only tries to inflame feeling, to 
excite astate of mind, he is not guilty of anything 
more than sedition. Jt is only when he definitely 
nud clearly incites to action. that he is guilty of 
inatigation and, therefore, abetting the waging 
of war. 

Bo far as tho meaning of the word “instigation” i 
in section 107 is concerned, there may bo instigation 
of an unknown on, 

The word ‘abot’ in section 121 does not mean any- 
thing less than that word as used in section 107. The 
abetment contemplated in section 121 does not mean 
abetmentof some war in progress. There may be 
and usnally is instigation of rebellion before rebellion 
actually begins Under the law of this country, insti- 
gation of that kind is evewne Waging war against 
the King. 

Appeal from the conv chon and sentence 


recorded by the Sessions Judge of Nasik. 


Mr. Baptista, for the Appellant. 

Mr. G. S. Rao, for the Crown. 
Judgment. 

Chandavarkar, J.— This is an appeal from 


the judgment of the Sessions Judge of Nasik, 
convicting the appellant Ganesh Damodar 


Savarkar, of the offences .under sections 
124A and 121 of the Indian Penal Code, 


that is, of exciting disaffection towards His 
Majesty the Emperor and the Government 


established by law in British India and of 
abetting the waging of war against Hig 


ae | 


_ case. 
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Majesty. The sppellant has been sentenced 
by the learned Sessions Judge to two , years’ 


rigorous imprisonment for the offence under ` 


section 124A, and to transportation for life 


with forfeiture ofall property to the Crown 


under section 121. 


The offences arise out of four, from among 


a series of eighteen poems, published in a 
book entitled Laghu Abhinava Bharata Mala, 


t.e., A Short, Series for New India, and record- | 


ed as Exhibit 6 as part of the evidence in the 
The four poems are those numbered in 
the book as Nos. 5, 7, 9 and 17, respectively. 
Of poem No. 17 only verses Nos. 4 to 7 
form the subject-matter of the offences 
proved. 4 

When the appeal came on for eng 
before us, on the 13th of October, Mr. 
Baptista contended that none of these four 
poems had or were intended by their writer 
to have any reference either to His Majesty 
. the King-Emperor or to the British Govern- 
mett in India or to the present political 
condition of the country. On-examining the 
series of poems in the book, Hxhibit 6, con- 
taining fhe four poems, it appeared to. 
us that there were other poems in it than 


those four which threw light on the intent of 


the writer; and that, as the whole book had 
been allowed i in the lower Court to go in as 
evidence without any objection, all the poems 
in the book could be referred to for the pur- 
pose of determining the intention, character, 

and object of the poems selected as the basis 
of the charges against the appellant in the 
lower Oourt. We adjourned the hearing for 
an official translation of the whole series of 
poems in the book into English and also to 
enable the appellant’s legal advisers to argue 


the appeal with reference to the bearing of 


the whole series on the poems forming the 
subject-matter of the charges. 

In supporting this appeal, Mr. Baptista, 
the learned counsel for the appellant, has 
- raised two points. First, he contends that 
the poems charged as treason and sedition 
are either mythological or historical refer- 


ences and do not relate either to the British | 


Government of India or the present times. 
I cannot accede to thià argument., It is trae 
that the writer has choser ,either my- 
thological or historical events and personages, 
but that is for the purpose of illustrating and 
emphasising his main thesis, that the country 
should he rid of the present rule by means af 
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the sword. The iunuendoes cannot be 
mistaken or misunderstood. For instance, 
the Sth poem purports to refer -to the 
destruction of “foreign demons” by Rama 
Krishna, and Shivaji. Bat that it is not a 
mere description of the past but is meant 
to be a covert allusion to the British is 
apparent from tne frequent use of the term 
black” referring to the people of this 
country. Any one can see that the frequent 
play upon the word “ black” is intended as a 
contrast to the word “white” and the im- 
plication is that the “black” are ruled 
by. the “white” and that the latter 
will and must be killed by “a black 
leader of the black.” So also as to the next 
poem, No: 7, Under the guise of an inyoca- 
tion or prayer to Ganesh, the god who, 
according to Hindn belief, destroys evil, the 
writer calls upon him to take up the sword 
and.be ready for war, because “the ‘demons 
of subjection have spread lamentation all 
over the world”. The “demons” are 
charactériged as. “'dissembling, notorious, 
“Applications and 
petitions,” says the writer, “wera frequently 
made, atténded with abject submissions. 
But this meanest of the mean would not 
indeed be persuaded by begging.” And he 
goes on to say that ‘this meanest of the mean” 
must bekilled “by the blows of the sword”. 
This poem is headed “the state of mind of 
the people at the time of Shivaji’s birth.” 
The people are supposed to offer a prayer to 
the god Ganesh to take up the sword and 
exterminate the demon who has subjected the 
country to dependence. The allusion to 
petitions rejected is obviously: to what 
is called by some as “the policy of 
mendicancy.”” Ganesh is asked to take birth 
as Shivaji. The writer evidently has in 
mind the Ganapati melas of the present times 
and he who rung may read the animus of the 
lines and the lesson intended to bə conveyed 
The 9th poem, which is headed ` ‘who obtained 
independence without war’ winds up with 
this remark: “He who desires sewarajys 
(one’s own rule) must make war.” The 
17th poem professes to be a “prayer of the 
Mavlas to the god Shiva,” but one can 
plainly see that the sting of the verses lies in 
the covert allusion to the present ralers of 
British India. The translation of the poems 
into English brings out the sting clearly 
enough, bat to those who know Marathi, who 
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can either sing or understand the poems 
sung, the venom is too transparent to be 
mistaken for anything else than a call to the 
people to wage war against the British 
Government. It is idle for counsel to 
quible about the meaning of certain words 
in the poems, such as parka and kala and 
argue that they have no reference to the 
present times. 

No doubt the writer has used several 
words, each having a double meaning, but 
that meaning only serves to emphasise the 
fact thatthe writer’s main object is to preach 
war against the present Government, in the 
names of certain gods of the Hindns and 
certain warriors such as Shivaji. Those 
names are mere pretexts for the text which 

“Take up the sword and destroy the 
l A nn, because it is foreign and 
oppressive.” For the purpose of finding the 
motive and intention of the writer it is un- 
necessary to import into the interpretation of 
the poems sentiments or ideas borrowed from 
the Bhagavad Gita. The poemsafford their own 
interpretation, and no one who knows Marathi 
can or will understand them as preaching 
anything but war against the British Govern- 
ment. Mr. Baptista has conceded that if the 
poems be construed as referring to the British 
Government, they fall within the meaning of 
sedition under section 124A ofthe Indian 
Penal Code. That they are such as to excite 
disaffection goes without saying. 

The only question is whether these poems 
also fall within section 12] of the Code and 
amount to an abetment of the waging of war 
against the King-Emperor and his rule in 
India. Mr. Baptista’s contention is that the 
word abet in this section must be construed 
as excluding all idea of mere instigation and 
that for the purposes of the offence of abet- 
ment under this section, there must be some 
actual insurrection; that, in other words, it 
must be shown that a large multitude was 
collected and had weapons for mischief. 
Under the-English law “mere words spoken, 
however wicked and abominable, if they do 
not relate to any act or design then actually 
on foot against the life of the King, 
or the levying of a war against him, 
and in the contemplation of the 
speaker, do not amount to treason”, And 
the same has been held to apply to writings: 
King v. Andrew Hardie (1). Bub under our 

(1) (1820) 184, Tr. (N. s.) 610 at p. 636, 
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Penal Code, the waging or levying of war 
and the abetting of it are put upon the same 
footing by section 121. That is, the abetting 
of waging of war is under the Code as much 
an offence of treason as the waging of war 
itself. The word “abetment” is defined in 
section 107 of the Oode and one of its 
meanings as given there, ia “instigating any 
person to do anything.” This meaning is not 
excluded by anything that occurs in section 
121. The general Jaw as to abetment is 
laid down in sections 107 to 120 of the Code. 
According to it “to ccnetitute the offence of 


abetment it is not necessary that the act - 


abetted should be committed, or that the 
effect requisite to constitute the offence 
should be caused.” This applies to the 
abetment of the waging of war against the 
Kingas much as to the abetment of any 
other offence under the Cade. The only 
difference created between the former offence 
and other offences is that, while under the 
general law as to abetment a distinction 18 
made for the purposes of punishment between 
abetment which has succeeded, and abetment 
which has failed, section 121 does away with 


_that distinction so far as the offence of 


waging war is concerned and deals equally 
with an abettor whose instigation has led to 
a war and one whose instigation haa taken no 
effect, whatever. And that for this simple 
reason that such a crime more than any 
other must be sharply and severely dealt 
with at its very frst appearance and nipped 
in the bud with a atrong hand. 

But it is urged that in the present case 
there has been no instigation by the appellant 
of any person or ascertained body of persons 
by means of these poems to wage war. It is 
in evidence and is admitted before ng by np- 
pellant’s counsel that the book containing the 
poems was exposed for sale and paub- 
lished-—that copies of it were circulated 
among the public, that is, among a large 
Because that number 
cannot be definitely ascertained or counted, 
it cannot be said that the publication Was 
any the less to “a body of persons” 

Mr. Baptista’s last argument is that these 
poems do not instigate any one to wage war 
but merely prepare the minds of the people 
for war and constitute no more than construc- 
tive treason. That isasking us to put too 
mild a construction on the poems—a con- 
struction which is not supported by the 
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plain words, not to say tho innuendoes of 
the poems. .The fifth poem does not in- 
deed contain any direct instigation to war, 
but the seventh poem, in the name of the 
god Ganesha, is substantially an appeal 
to people to take up the sword and fight 
with ‘the deméns” who, it is said; “have 
spread lamentation throughout the country” 
by subjecting it to their rule. And the 
ninth poem concludes by saying that he 
who wishes for swarajya must wage war. 
And thatis the dominating idea or text of 
the whole book. Weare entitled to look 
into the poems other than those forming the 
‘subject matter of the charges for the purpose 
of finding out the intention of the writer 
and the design of the publication. In poem 
No. 6.the writer calls npon Aryans to devise 
some remedy against what he calls the 
slavery of foreign rule and says that the 
kingdom of independence can be obtained 
only through ‘ pools of blood.” Poem.No. 2 
is g məst direct appeal to young men “to 
ird up their loins,” “cast off foreign yoke,” 
“take up sticks,” and “out ont the cage of 
slavery.” Merely saying that independence 
cannot be gained withoat fighting may not 
amount to treason, but hereitis more than 
that. A spirit of; blood-thirstiness and maur- 
derous eagerness directed against the Govern- 
ment and “white” ralers rans through the 
poems: the urgency of taking up the sword is 
couveyed in unambiguous language, and an 
appeal of blood-thirsty incitement is made 
to the people to take up the sword, form 
secret societies, and adopt guerrilla warfare 
for the purpose of rooting out “the demon” 
of foreign rule. All this is instigation. For 
these reasons the convictions and sentences 
under sections 121 and 124 A must be con- 
firmed and the appeal dismissed. ` 
Heaton, J—The appellant in this case has 
been tried for, convicted of, and punished for 
sedition and abetment of waging war against 
the King under sections 124. A and 121 of 
the Indian Penal Code, in that he published 
certain poems. The correctness or otherwise 
of the conviction depends entirely on the 
character of the poems. Certain of them are 
specifically referred to in the charge. The 
rest have been referred to in argument and a 
-perusal of the whole is necessary in order to 
ascertain the trne character of those specifi- 
cally referred to in the charge. ` | 
There are in all eighteen poems. 
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No. Lisa prayer to God to grant indepen- 
‘dence. 

No. 2 is a lament that India is enslaved 
and is without independence. 

No. 3 isa dialogue between Shivaji and 
others, in which Shivaji exhorts his hearers 
to plant the banner of independence. 

No. 4 is loving advice to a drunkard. 

No. 5 recites how in the past the gods or 


-~ heroes of the blacks punished the enemies of 
- the blacks (or aliens) and that if hereafter 


foreign (or inimical) demons.become arrogant 
they will be driven beyond the sea. 

No. 6 is a hymn to the goddess of indepen- 
dence. 

No. 7 describes how, prior to the birth of 
Shivaji, there wasa desire that sabjection 
should be overcome by making war, and how 
Shivaji came and conquered. The poem 
is suggestive of the need of similar action 
now, 

No. 8 is a prayer for independence amongst 
other things. 

No. 9 is a prayer with the refrain “who 
ever got independence without battle” ? 

No. 10 is a lament that the country has 
fallen into servitude and an exhortation to 
get independence even by fighting. 

- No. Il is an exhortation to the yoang to 
fight for independence. 

No. 12 holds up those who are not in 
favour of independence to scorn and the 
patriot to reverence. 

No. 13 is a prayer to God to putan end to 
the dependence and servitude of the country 
and to bring independence. . 

No. 14 is described as a morning song to 
dependence, and ends thus :— 

£ 

O dependence! let the star of indepen- 
dence, the bestower of knowledge and joy, the 
wife of the Lord of the Universe, who is as 
the moon, rise again in the land of the 
Aryas.”’ 

No. 15 is a dialogue implying that the 
tyrant will be overcome and the land be free. 

No. 16 inculcates that the patriot has no 
fear of prison and contains a good deal 
favourable to independence. 

No. 17 is a prayer to Shiva to come to lead 
the people to battle. 

No. 18 is described as the “Utterances of 


- Nana Phadnavis” and is an incitement to 


war. 
‘The poems specially referred to in the 
charge are Nos. 5, 7, 9 and parts of 17, 
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Briefly summarised, the teaching of this 
book is that India must have indspendence: 
that, otherwise, she will be unworthy of 
herself: that independence cannot ba obtained 
without armed rebellion and that, thera- 
fore, the Indians ought to take arms and 
rebel. This is quite plain though the teaching 
is thinly veiled by allusions to mythology and 
history. It is sedition of a gross kind and 
very little attempt was made to show that 
the conviction under section 124 A of the 
Indian Penal Code was not correct. 

Bat it was earnestly argaed that the con- 
yiction under section 121 was wrong. - 

It was argaed that there was not any in- 
stigation and, therefore, there was not any 
abetment. With this I will deal later. Thea 
it was argued that there was notany instiga- 
tion of any known or definite person and that 
shortof this thera could not ba abetment. 
The foundation of this argument is to ma 
unintelligible. So far as I am able to under- 
stand the meaning of the word ‘instigate’ as 
used in section 107 of the Indian Penal Code, 
there may ba iustigstion of an unknown 
person. Then it was argued that the instiga- 
tion, if any, falls under section 117 of the Code 
which provides a penalty for abetting the 
commission of an offence by the public or 
by more than ten persons. Three thousand 
copies of the book were printed and admittedly 
it wasintended to sell as many as possible. 
Therefore, the instigation was undoubtedly 
intended to be of the public or of more than 
ten persons. Consequently the offence com- 
mitted is punishable under section 117. Butit 
was further argued that it was, therefore, not 
punishable under section 121. That argument 
Tam unable to accept. A prosecution under 
section 121 requires a complaint by the Go- 
vernment (section 196, Criminal Procedure 
Oode). That complaint has been instituted. 
Having been instituted the accused had to be 
tried and it had to be determined whether he 
has committed an offauca under section 121. 
If he has then he must be punished under 
that section, whether the offence also falls 
under some other section or not. 

Therefore, the question to bse'determined is 
whether the offence under section 121 has or 
has nob been committed. Briefly stated, the 
- most cogent argument for the defence is this. 
So long as a man only tries to inflame feeling, 
to excite a state of mind, he is not guilty of 
anything more than sedition. Itis only when 
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he definitely and clearly incites to action 
thatheis guilty of instigating and, therefore, 


-abatting the waging of war. That is, it seems 


to mae, a correct statement. Therefore, it has 
to be determined whether the poems recited 
in the charge do clearly instigate to action. 
It is contended forthe defenca that they do 
not. In my opinion they do. In unmistakable 
language they tell the readera of the book 


‘to form secret societies, to take arms, and 


to revolt against the Government. That is 
clearly to my mind an instigation t> action. 
Therefore, [ think the conviction is correct 
aud should be confirmed. j 

[ attach no importance to the argument 
that the word ‘abet’ in section 121 means some- 
thing less than that word as used in section 
107 of the Indian Penal Code. Section 7 of the 
Code, refutes that argument. Nor am I im- 
pressed by theargument that the abetment 
meant by section 121 means abetment of some 
war in progress. There may be and usually is 
instigation of rebellion before rebellion acu- 
ally begins. Un lər the law of thia coantry, 
instigation of that kind is abetting waging 
war against the King. 

Appeal dismissed. 





(a. o 12 Bom. L. R. 120.) 
BOMBAY HIGH COURT. 
CRIMINAL APPRAL No. 405 or 1909. 
. Dacember 22, 1909. 
Present: —Sir Basil Scott, Krt., Chief Jastica, 
and Mr. Justice Batchelor. 
In re DHONDO KASHINATH PHADKE— 
Accosnp, 

Newspaper Incitement to Offences Act (VII of 1908), 
ss. 2 (c), 3—S. 8 refers to whole press—Forfeitus e—Por - 
tion of press actutlly used in printing offending news- 
paper. 

Section 3 of the Nawapaper Incitement to Offences 
Act provides for the making ofa conditional order 
declaring the printing preas used for the purpose of 
printing or pablishing the offending newspaper to be 
forfeited. As the section refers to the whole of the 
press, no order can be made under ıt limited only to 
such portions of the press as were actually used for 
the printing of the newspaper. 

Appeal against the order of the ‘District 
Judge, Thana. 

Mr. D. A. Tulzapurkur, for the Applicant. 

Mr. M. B. Chaubal, Government Pleader, 
for the Crown. 


Judgment.—tThis is an application 
by the petitioner Dhondo Kashinath Phadke 


Vol. AA 


EMPEROR v. “MULI DAMODAR DAB, 


by way of appeal against the order of the 
District Magistrate of Thana forfeiting the 
Arunodaya Press. 

The argument advanced before usis that 
the Magistrate should have limited his order 
tu the forfeiture of such portions of the 
Arunodaya Press as were used for the print- 
ing of the Hinds Punch and should not have 
passed an order of forfeiture of the whole 
press. . 

It is to be observed, however, that section 3 
of the Newspaper (incitement to Offences) Act, 


~ 


VII of 1908, provides for the making ofa . 


conditional order declaring the printing press 
used for the purpose of printing or publish- 
ing such s newspaper to be forfeited and cL (o) 
of section 2 defines printing press to include all 
engines, machinery, types, lithographic stones 
implements, utensils and other -plant or 
materials used for the purpose of printing. 
_ Asthe paper was printed at the Arnno- 

daya Press, the Magistrate was right in 
forfeiting the whole‘press as defined by the 
Abt. N 5 

we therefore, dismiss the appeal. 
Appeul dismissed. — 





(s. c. 19 Bom, I.-R. 122.) 

_ BOMBAY HIGH COURT. 

[Caiman Appgan No. 452 or 1909. 
January 19, 1910. 
Present:—Mr. Justice Batchelor and _ 
Mr. Justice Knight. 
EMPEROR 
Verses 

MULII DAMODARDAS—Accusen. 

Otty of Bombay Munwipal Act (III of 1888), s. 390 
— Factory— Municipal Commissioner's PETRON > 
Establishing. factory without permission. 

Where the acoused obtained the Municipal Oom: 
missioner’s permission to establish a handloom factory 
worked by an oil engine but by means of this oil 
engine he also éstablished a flour mill without any 
permission: 
| Held, that the accused was guilty ofa technical 
offence under section 390 of the Bombay Municipal 
Act. Althongh the accused had power to establish 
the handloom factory, he bad no leave to establish 
the flour mill factory, which was not the lesa another 
and aseparate factory ‘because it happened to be 
worked by the same power as was proposed to be 
employed i in the permitted factory. 


Appeal from the order of acquittal passed 
by Mr. Dastur, Second nen Magistrate 
of pues $ 
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The Hon. Mr. Strangman, Adroid neral, 


‘with Mr, E. F. Nicholson, Public Prosecutor, 


for the Crown. 

Mr. Inverarity, with Mr. T. R. Desai, for 
the Accused. 

Judgment.—tThe respondent was 
charged beforethe Presidency Magistrate, with 
having committed an offence under section 


390 (1) of the Bombay Municipal Act III of 


1888. He was acquitted by the Magistrate, 
and the Government of Bombay appeals 
against that acquittal. 

Section, 390 (1) lays down that— 

“No person shall newly establish in any 
, Premises any factory, workshop or workplace 
‘in which it is intended that steam, water or 
other mechanical power shall be employed, 
without the previous written permission of 
the Commissioner,” 

The accused obtained the Municipal Com- 
missioner’s permission tọ establish a hand- 
loom factory, worked by an oil engine. Bat 
by means of this oil engine the accused has 
also established a flour mill. It seems to us 
quite clear that heis guilty of a technical 
offence under section 890. The mechanical 
‘power.or force is to be distingaished from the 
factory. And here, although the respondent 
had leave to establish the handloom factory, 


he had no leave to establish the flour mill 


factory, which. in our opinion, is not the less 
another and`a separate factory because it 
happens to be worked by the same power, 


-which it was proposed to employ in the 


permitted factory. We are, therefore, of opi- 
nion that the acquittal should be set aside, 
and that the respondent should be convicted 
of the offence charged. He has undertaken, 
through his counsel, not to work the flour 
mill beyond to-day without permission under 
section 390, and, in these circumstances, we 
think that a nominal fine of one rupee will 
be sufficient. 


Appeal allowed. 
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(s. c. 12 Bom. L. R. 124.) 
BOMBAY HIGH COURT. 
CRIMINAL APPRAL No. 413 or 1909. 
_ January 19, 1910. 
Present:—Mr. Justice Batchelor and 
Mr. Justice Knight. 
; EMPEROR 
VETsts 

BALVANTRAO ANANTRAO—Accusen. 

Bombay Abkari Act (V of 1878), 83. 43 (b), 47-—Scope 
of 8. 48-—Cocasne—Unlatrful possession from ite incep- 
tion—Remownl—Transporting wntoercating drug. 

Section 48 (b) of the Bombay Abkari Act doea not 
apply where the acoused’s possession of cocaine is 
altogether illegal from its inception. The seotion 
seems to contemplate the case of a person whois in 
lawful possession of cocaine at one place but is by 
law forbidden to remove it either partly or wholly 
to another place. 

_Where the offence consists not in moving the co- 
caine from one place to another, but in the 
unauthorized possession of it at any place in contra- 
vention of the Act, the case is governed by section 
47 and not by section 43 (b). h 


Appeal from the order of acquittal passed 
by Mr. Aston, Chief Presidency Magistrate-of 
Bombay. ‘ tt 

Facts.—Accused No. 1, who was, in 
unlawful possession fof cocaine, removed ib 
from his room and handed it to accused 
No. 2 who stood near the gate. The: latter 
carried it to some distance and then handed 
it to a third person. The accused were put 
on their. trial for the offence of transporting 
cocaine under section ‘43 (b) of the Bombay 
Abkari Act. i . 

The Magistrate held that section 43 (b) 
was not applicable; he acquitted the accused 
so fur as the charge under section 43 (b) was 
concerned, but convicted them under section 
47, The PubHe Prosecutor appealed to the 
High Oonrt. i 
- Mr. M. B. Ohaubal, Government Pleader, 
for the Crown. 7 

Mr. Gadgtl, with Mr. 
for the Accused. 

Judgment.—wWethink that we ought 
not to intertere with this acquittal, and that 
the Magistrate was right in declining to con- 
vict the accused under section 43 \b) of the 
Bombay Abkari Act, V of 1878. The fact was 
that the aécused’s possession of this cocaime 
was altogether illegal, and, in these circum- 
stances, it seems to us that section 43 (b) does 
not apply. That section seems to contemplate 
rather the case of a person who isin lawful 
possession cf cocame at one place, but is by 
law forbidden to remove it either partly or 


D. R. Patvardhan, 
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wholly to another place. Here the offence con- 
sisted not in moving the cocaine from one 
place to another, but in the unauthorised 
possession of it at any place in contravention 
of the act. The appeal, therefore, must be 


Appeal dtemtssed. 





(a. c. 12 Bom. L R. 126) 
BOMBAY HIGH COURT. 
CRIMINAL Appear No. 453 or 1909. 
January 19, 1910. 
Present: —-Mr. Justice Batchelor and ? 
Mr. Justice Knight. 
EMPEROR 
VETRUB 
RAJA BAHADUR SHIVLAL MOTILAL 


—ACOUSED. 4 

City of Bombay Muncipal Act (III of 1888), s. 877— 
Nuisance- Filthy premises—Notice to semove nutsance 
Condition precedent- Municipal Commissioner è 
opintun——Drseetsron of Magistrate. 

Section 377 of the City of Bombay Municipal Act 
enacts that the only condition precedent to the valid 
issue of a requisition is that it shall appear, not to 
tho Magistrate, but to the Commissioner, that the 
premises are in the condition specified in the section. 
Where the premises appear to the Commismoner to be 
in the condition specified, the notice is validly issued 
under section 877, Non-compliance with such a notice 
constitutes a complete offence. The Magistrate can- 
not acquit the accused on the sole ground thatthe 
premises did not appear tothe Magistrate in such 
a condition as to justify the issue of notice under 
the section. 


Appeal from the order or acquittal passed 


sby Mr. Dastnr, Second Presidency Magistrate 


of Bombay. ; 

Mr. Strangman, Advocate-General, instruct- 
ed by Mr. Nicholson, Public Prosecutor, for 
the Crown. 

Mr. Setalvad instructed by Messrs. Bhat- 
shankar, Kanga and Girdharlal, for the Ac- 
cused. i 


Judgment. 


Batchelor, J.—The respondent here was 
served with a notice or requisition under section 
377 of the Bombay Municipal Act, JII of 
1888, requiring him to remove filth. rubbish, 
heaps of cufchera and stable refuse. from a 
large piece of vacant Jand belonging to him. 
The requisition was not complied with and 
a prosecution was instituted in the Court of 
the PresidencY Magistrate. The learned 
Magistrate on the 25th of May, adjourned the 
case sgo that he himself might view the pre- 
mises in question, and having so viewed them, 


hea 
r 


INDIAN OASHS. 


“Vo. VI 
EMPEROR v. ARJUN AMBO. 

but without beat any evidence, acquitted 

the respondént, recording his reason 

for that acquittal in these words: “The 


heap was seen by me and it is not cutchera 
but only earth.” On this appeal, it is repre- 


sented to us by. the Advocate-General, on ` 


behalf of the Municipal -Commissianer, ‘that 


though the accumulation of the rubbish in, 


question had ontwardly the appearance of 


oo hoe undulating mound of earth of vary- 


ing height extending for about thirty 
yards alng the western-side of the vacant 
land, it was found, on inspection by the 
Health Department, to be nothing less than 
@ heap of house and stable refuse in all 
stages of decomposition and that there 
were at least eighty cart-loads of such refuse 
in the said heap, that evidence.of these facts 
was available and that the learned Magis- 
` trate was so informed. Bat, however that 


may be,.the respondent's acquittal cannot - 


be sustained. The learned Magistrate, I 
think, has somewhat misread section 377 of 
the Municipal Act. He has read it as if 
it enacted that certain consequences should 
ensue when the premises appeared to the 
Magistrate to be ina filthy condition. But 
that is not so. As we understand the section, 
it enacts that the only condition precedent 
to the validissue of a requisition is that it 
shall aDPoAr,, not to the Magistrate bat to 
the Com missioner, that the premises are in 
_ such a ‘edadition. 
these premises did appear to.the Commissioner 
to be in the condition specified; and the 
notice: was, therefore, validly issued under 
section 377. That being so, the Magistrate 
was, I think, wrong in acqnitting the accused 
on the sole ground that the premises did not 
appear to the Magistrate to bein such a con- 


dition as to justify the issue of a -notice.’ 


under the section. Itis admitted before us 
“now thatthe Municipal Commissioner's order 
, has nòt been complied with. I am, there- 
fore, of opinion that the acquittal should be 


set aside and thatthe respondent should be. 


Act. 
in the circumstances of the: case, <8 


convicted under section 47l of tha 


Bat, 


l inomical fine of one rupée, will, I hope, be ` 


enough, : . 
ent J I onnon”, p y : 
i iai allowed. 


-Itis not denied here that” 
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+‘ (a, c, 12 Bom. L, B. 129.) 
BOMBAY HIGH COURT. 
CRIMINAL Rererenca No. 100 or 190y. 

December 2, 1909. 
Present: —Mr. Justice Ohandavarkar and 
Mr. Justice Batchelor. 
+- EMPEROR 
"versus | 

ARJUN AMBO KATHODI— Acoocen. 

Criminal Procedure Oode (Act V of 1898), as. 103, 
128, 897—Penal Code (Act XLV of 1860),s. 879—Sen- 
tence for rigorous imprisonment in default ‘of security— 
Subsequent sentence for- theft—Concurrent sentences. 

- The accused, against whom proceedings were taken 
gader section 100, Criminal Procedure Code, was 
under section 123 sentenced to rigorous imprison- 
ment' in. default of security for good behavionr. 
Subsequently before. the expiry of that term he was 
convicted of the offence of theft committed before the 
pas sing of the first sentence. For this offence, he 
was sentenced to suffer rigorous imprisonment for 
another term with a direction that the sentence 
should take effect on the expiry of the first sentence; 

Held, that both sentences must run concurrently 
and could not be directed to run consecatively. 
< Queen Empress v. Tulshya Bahiru, (18981 Unsrep. 
Cr. U.:970; ‘Emperor v. Muthukomaran, 27 M. ey 
Joght Kannigan v. Emperor, $1 M. 515; 4 M L. T. 
223;8 Or: L J. 408, followed. 

Reference made by the District Magistrate 
of Thana, , 

Facts:—The accused was proceeded 
against under section, 109 of the Criminal 
Procedure Code and, in default of his giving 
the security demanded,. was sentenced on 6th 
July 1909 under section 123 to rigorous im- 
prisonment for nine months. The accused 
was subsequently convicted for the offence of 
theft committed in November 1908; and 
was sentenced on. 17th August 1909 ta 


‘pigorous imprisonment for three months. It 


was directed that the second sentence should 
take effect on the expiry of the term of the 
first sentence. - The District Magistrate be- 
ing of opinion that the direction was illegal 
referred the case to the High Court. 
`~ Judgzment.-—We mast : sccept the 
District Magistrate’s view in this reference, 
which is in accordance --with. the ruling of 
this Court in Queen-Hmpress v. Tulshya 
Bahiru (L) with Enperor v. Muthukomaran 
(2) and Joghi Kannig in v. Emp-ror (8). 

We must, therefore, make the sentences 
concurrent'in the present case. Record and 
proceeding to be returned with the order. 


(1Y (1899) Unreported Cr. Oas. 970. mk 
3 3) 27 M. 525. 
_@ 81 M, 516; 4 M. L. T. 223; 8 Or. L. J. 403, 
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In re SHIV LAL. 
(s. c. 12 Bom, L. R. 180.) 
BOMBAY HIGH COURT. 
CRIMINAL Revision No. 284 or 1909. 
November 25, 1909, 
Present:—-Mr. Justice Chandavarkar and 
_ Mr. Justice Batchelor. < 
In re SHIV LAL PADMA —ACOUSED 

Criminal Procedure Code (Act V of 1898), s 195— 
Presidency Small Cause Caurts Act (XV of 1882), ss. 
37, 388—-Sanction to prosecute Power of Full Court 
to giant or revoke sanction—-Power of Full Court to 
hear appeals—Conatruction of statutes— Heading of 
Chapter— Language used in other enactments. 

The Full Oourt of the Presidenoy Small Cause Court 
Bombay has no power to grant or revoke a sanction 
refusad or granted. by a. single Judge of that Court. 

Por Chandavarkar, J:— 


The l'residency Small Cause Courts Act makes no 


distinction between a Judge and more than one 
Judge of the Presidency Small Cause Court. There 
is n0 mention of a provision for a Fall Court in the 
Act. Itis a Courtwhich has obtained its legality 
and status owing toa long continued practice. Its 
powers should not be extended beyond those which 
have been recognized up to now unless there is 
anything express in the Act which justifies the exten- 
sion of these powers. , 

Behram Katkhushiu Dani v. Ardeshir Kavasjt, 
27 B. 563; 5 Bom L. R. 555, referred to. 

The language- used in section 38 of the Act does 
not appear to be appropriate for the purpose of 
conferring appellate jurisdiction upon the Fall Court. 

The heading of the Chapter of an Actis a koy to 
the construction of an enactment only where the 
main provisions of the sections, which occur under 
that heading or chapter, are ambiguously worded. 

Arrow Shipping ear v. Tyne Improvement 
Commissioners, (1894) A. C. 508, 530, 88 L J. Adm. 
146; 6 R. 258, 71 L. T. 846; 7 Asp. 513, referred to 


In construing sections 87, 38 of the Presidency, 


Smal) Cause Courts Act, the Janguage used by the 

legislature of the Government of India in the ‘other 

Acts as to the right of appesl may be called in aid. 
Per Batchelor, J.— 


The jurisdiction conferred by section 38 of the 


Act is not appellate, bat revisional only. 

Petition for revision of the order of the 
Full Court of the Presidency Small Cause 
Court, Bombay. 

Mr. S. B. Dadyburyjor, for the Applicant. 

Mr. R. B. Desai, for the Respondent. 

Judgment. 

Chandavarkar, J.—The question, in this’ 
case, 15 whether a Full Court of the Presi- 
dency Small Causes Court in Bombay has 
power to grant or revoke a sanction refosed 
or granted by a single Judge of that Court. 
The determination of that question depends 
upon the further question whether the Full 
Court is a Court of appeal, or whether if it is 
not a Court of appeal, it is a Court of ordi- 
nary original jurisdiction within the mean- 
ing of cl. 7 of section 195 of the Criminal 
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Procedure Code. As regards the Full Court, 
it ought to be borne in mind that there. is 
no mention of or provision for it in the 
Presidency Small Cause Courts Act. This 
has been pointed out in a decision of this 
Court in Behram Katkhushru Irani v. 
Ardeshir Karagi (1). As held there, it 
is a Court which has obtained its legality 
and status owing -to a long continued, 
practice. And there it was also held that, 
ihough no rules bad been framed as to the, 
exercise by the Full Court of any powers 
under the Act, it did not follow that the 
sittings of that Court were ultra vires. It is 
the long’ practice which has given it its 
validity. But that decision left the question 
untouched as to whether the jurisdiction 
exercised by the Fall Court was of an appel- 
late or revisional character. Its determination 
depends on the construction of sections 37 and 
38-of the Presidency Small Cause Courts Act, 
XV of 1882. Now, these sections occur unde 
Chapter VI of the Act. That Chapter is 
headed “New Trials and Appeals. ” No doubt 
the heading of a chapter is a key to the 
construction of the enactment, as has been 
pointed out by Lord Macnaghten in his 
judgment in Arrow Shipping Oompany vy. 
Tyne Improvement Commissioners (2). But it 
is a key, only where.the main provisions of 
thé sections which occur under that heading 
or chapter are ambiguously worded. Here it 
is clear thatthe words of the heading of: 
the Chapter mean no more than that the 
Ohapter deals with the question of new 
trials and appeals. That does nob mean that 
an appeal is allowed but it means that the 
Chapter concerns the question. How that ques- 
tion issolved must be decided on the provisions 
of the sections of the Chapter. Section 37 
says :— Save as otherwise provided by this, 
Chapter or by any other enactment for the 
time being in force, every decree and order 
of the Small Causes Court in a suit shall 
be final and conclusive.” That means that 
ordinarily a decree of a Presidency Nmall 
Causes Court is not appealable. Then section 
38 goes on to provide that, “the Small Causes 
Court,..may order a new trial to be held, or 
alter, set aside,,or reverse the decree or 
order, upon mich terms asit thinks reason- 
able.” Does this language amount to an 
(1) 27 B. 668; 5 Bom. L. R. 555. 


(2) (1894) A, C. 508 at p. 630; 63 D. 
6 R. 368; 71 L. T. 348, 7 Asp. 818, 


4 


J. Adm. 146; 


4 


: upon the Full Court. 
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appellate jurisdiction- conferred upon the 
Full Court ? This is an Act of the legislature 
of the Government of India, and, in con- 
struing these sections, we may well call in 
aid the language used by the same legislature 
in other Acts as to the right of appeal. 


in the Criminal Procedure Code, in conferr- 
ing an appellate jurisdiction upon a Court apt 
language has been used, the wcrds used being 
‘an appeal shall lie”. 
the section do not use the word “appeal” at 
all. And that view. I ‘think, is further 
strengthened by' this circumstance, that 
where a right of appeal is given to a party, 
it means from a lower to higher Court, for 
instance in our.High Court, where there is 
a judgment by a single Judge, sitting as a 
Court,, there is an appeal under the Letters 
Patent to a Court consisting of two Judges. 
But here the Act makes no distinction 
betwéen a Judge and more than one Judge of 
the «Presidency Small Causes Court. What 
is a of is the Small Causes Court, 
whether it consists of one Judge or more than 
one Judge. Therefore, the jurirdiction here 


- conferred is not necessarily upon a Bench 


consisting of more than one Judge. There- 


fore, the language used in the sections does: 


not appear to me to be appropriate for the 
purpose of conferring appellate jurisdiction 


necessary to arrive at that conclusion having 


regard to the decision of Behram v. Ardeshir’ 


(1) which’ says that the Full Court is merely 
a creature of practice. There is no provision 
for itin the Presidency Small Cause Courts 
Act. Therefore, we should not extend its 


powers beyond those, which have been re- ` 


cognised up to now unless there is anything 
express inthe Act, which justifies the exten- 
sion of these powers. 

For these reasons; | am of opinion that the 


“Full Court was right in holding that it had 


no jurisdiction to interfere with the sanction 
granted by the fifth J udge of the Small Cause 
Court. This application is rejected and the 
rule discharged. 


Batchelor, J—I am of the same opinion. T° 


think Phat. in order that Mr. Dadyburjor 
should succeed in- his applicatiom it is neces- 
sary for him to show that under’ tbe Presi- 
dency Small Cause Courts Act, XV of 1882, 

appeals ordinarily lie from the decision of » 


gingle Judge to the Full Oourt. (See section’ 


oe te 
nA 
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impossible to maintain. 
‘upon the meaning of section 38 of the Presi- 


For 
instance, in the Oivil: Procedure Odde and | 


Here the provisions of - 


It is all the more- 
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195 of the Criminal Procedure Code.) That 
is a proposition which, in my opinion, it is 
The question turns 


dency Small Cause Courts Act, and E have 
no hesitation in thinking that the jurisdic- 
tion conferred by that section is not appel- 
late, but revisional only. The words used 
are apt for the purpose of expressing the 
grant of revisional jurisidiction and they are 
very inapt for the other purpose. No right 
is conferred upon the defeated litigant. but 
a power is conferred upon the Court and it is 
noteworthy that the Court. concerned is the 


.same Court—the Small Cause Court—witlr 


which other sections of the Act deal. 

Moreover, if Mr. Dadyburjor’s argument. 
were .right, then the result of section 38 
would be this: that in éase of every single 
decree passed in a contested suit there would 
be a right of appeal. That view is, I think, 
oppored both. to the general scheme of this 
Act and to the language of section 37, which 
muat be read together with section 38. For 
these reasons, I agree with my learned 
colleague in thinking that this application 
should be refused. 


~ : Rule discharged. 


ane t 





” (s. c. 12 Bom. L. B. 185.) 
BOMBAY HIGH COURT. 
Criminar Revisions Nos. 259 to 263 or 1909. 
- November 30, 1909. 
Present:—Mr. Justice Chandavarkar and 
. Mr. Justico Heaton. 
R | wi 


NAMDEO SAKHARAM—Accusen. 
Workmen's Breach of Contract Act (XUV of 1889) 


' — Proceedings under the Act—-Scope of the. Act—Terms 


of contract to be accurately ascertained. 

Ina procecding ander the Workmen's Breach of: 
Contract Act, the first thing to be ascertained is 
whether the artificer, workman or labourer entered 
into a valid contract and, if so, has wilfully and with- 


out lawful or reasoriable excuse neglected or refused 


to perform work according to the terms of the-con- 
tract. In order to do this, the terms and circumstances 
of the contract must be accurately ascertained. 


‘The Act is intended to apply only te cases of 
advance; it doesnot apply to’ cases where the cor. 
sideration is so grossly inadequate as to sugyest.that 
the so-called advance was merely a device to-bring 
the contract within the Act, nor to cases where the 
contract provides for payment of wages according 
to custom or the advanco isin reality a debt. 
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Mr. G. S. Rao, acting Government Pleader, 
for the Crown. 

Mr. K. H. Kelkar, for the Accused. 

Judgment.—tThese five are all cases 
under the Workmen’s Breach of Contract 
Act, XLII of 1859, disposed of by the same 
Magistrate, and they contain so many points 
in common that one jndgment will suffice to 
dispose of them all. Act XIII of 1859 pro- 
vides for certain method of dealing with an 
artificer, a workman, ora labourer who has 
received an advance of money on account of 
any work which he shall have contracted to 
perform. It is quite plain that the powers 
conferred on Magistrates, and the advan- 
tages given-to employers by this Act can, 
unless great care is exercised, be used to 
interfere with the free competition of labour 
to secure adequate wages. 

It is very necessary, therefore, in all cases 
under this Act, that the circumstances, which 
are supposed to bring them within the terms 
of the Act, should be carefully ascertained. 
The first thing to be ascertained is whether 
the artificer, workman or labourer entered 
into a valid contract and, if so, has wilfully 
and without lawfal or reasonable excuse 
neglected or refused to perform work ac- 
cording to the terms of his contract. 

Now, in order that this may be ascertained 
it is quite clear that the terms and circum- 
-stances of the contract must be accurately 


ascertained. 3 sIn not a single one of these five 


cases is it possible, on therecord, as it stands, 
to ascertain what are the precise terms of the 
contract. 

Broadly speaking, in each case, the work- 
man contracts that he will work as a weaver 
fora certain time and prodnee a certain 
number of woven clothes. In some cases the 
period of service fixed by the contracts extend 
over so many as eight or six years for the 


- paltry sum of Rs. 99 or so given by the 


employer as advance. The consideration 
in those cases is so grossly inadequate as to 
suggest that the so-called. advance was 
merely @ device for bringing the contract 
within the Act. In some other cases, in addi- 
tion tothe so-called advances, the contract pro- 
vides for payment of wages according to cus- 


tom, and this consideration takes it ont of - 


the operation of the Act which the preamble 
shows is intended to apply only to cases of 
advance. In other cases the advance is in 
réalicy a debt, In no case is it definitely 


provided what wages the employée is to 
receive: in what form and ab, what times he 


_is to receive them or how the advance is to 


be repaid. These matters are not cleared up 
by the evidence. Nor is it clearly ascertained 
inany case in what circamstancas the weaver 
refused to go on working. We, therefore, set 
aside the order of the Magistrate in each 
case, on the ground that the evidence on the 
record does not justify it. That is sufficient 
to dispose of these cases. 





- (sc. 12 Bom. L. R. 187 yY] : 
BOMBAY HIGH COURT. 
Seconp CIVIL Arppat No. 472 or 1908. 

September 7, 1909. ` 
Present:——Mr. Justice Chandavarkar and 
Mr. Justice Heaton. 


-MUGAPA CHANBASAPPA SAWADATTI | 


—DEOCREE-HOLDER-—-APPELLANT 
versus 


MAHAMADSAHEB IMAMSAHEB— 


J ODGMENT-DEBTOR-—~ResPON DE NT. 

Decree—Subsequent alteration sn law, tts effect upon 
decree—Dekhan Agricalturists’ Relief Act (XVII of 
1879), s. 12—Overpaid mortgagee not liable to refund. 

“A change in tho law, mado after a decree is ob- 
tained, a change which does not either directly or 
hy implication affect the decree, cannot be permit- 
ted to annul the decree. 

The facb that in a subsequent decreo passed 
under the Dekhan Agricultulrists’ Relief Act it wang 
found upon taking accounts, in the way directed by 
the Act, that the mortgageo had overpaid himself 
from the rents and profite, cannot affect the, right he 
had acquired under the previous decree for recovery 
of a certain sum as arrears of rent against the mort- 

gor. 

The Act nowhere provides that where, upon 
accounts taken under it, it is found that a mortgagee 
in receipt of rents and profits has ocoupied himself, 
the overpaid amount paid becomes a debt due from 
him tothe mortgagor and that the latter becomes 
entitled to recover it from the mo 

Ramchandra Babajs Bathe v. Janardhan Appaji, l4 
B. 19, referred to. 

Mr. Jayakar, with Mr. K. H. Kelkur, for 
the Appellant. 

Mr. D. A. Khare, for the Respondent, 

Judgment. 

Chandavarkar, J—-We must set asaide the 
decree of the lower Court and allow the ex- 
ecution in this matter to proceed. The 
decree for reft, it is admitted, romains unexe- 
cuted. But. what is relied upon for the 
respondent is that according to a subsequent 
decree for redemption, a certain amount. 


over and above that due to him as mortgagee 


sm 
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was appropriated by the appellant, during 
the time that he was in possession of the 


property as mortgagee. That amount is- 


adjudged to have been so appropriated upon 
account taken under the Dekkhan Agricul- 
turists’ Helief Act. It is conceded that 
the Act did not apply at the time the 
decree for rent was-.obtained. That de- 
cree gave aright to the appellant to recover 
a certain amount from-the respondent. The 
fact that in a subsequent decree passed 
under the Dekkhan Agriculturiats’ Relief 
Act, it was found upon taking accounts in 
the way directed by the Act that the appellant 
as mortgagee had overpaid himself from the 
rents and profits cannot affect the right he 
had acquired under the previous decree 
which stands in all its force. The Dekkhan 
Agriculturists’ Relief Act nowhere provides 
that whether, upoa an account taken under 
it, it is found that a mortgagee in receipt 
of rents and profits has overpaid himself, the 


overpaid amount becomes a debt due from him . 


to thg mortgagor and that the latter becomes 
entitled to recover it from the mortgagee. 
As was held in Ramchandra Babaji Bathe v. 


-Janardan Appajt (1), a mortgagor under such 


circumstances is only enabled by the Act to 
redeem his mortgaged property on favour- 
able terms upon an account taken in the 
special mode directed by the Act; but the 
Act does not entitle the mortgagor to claim 
the payment from the mortgagee of any 
amount received from the property over and 
above the amount due on the mortgage on 
the footing of the account so taken. If that 
is 80, the set-off allowed by the lower Oourt 
is plainly contrary to law. 

The rent decree must be executed as it 
stands, having regard to the fact that the 
provisions of the Act do not apply to it, and 
that the accounts which were taken for the 
purposes of the subsequent decree were taken 
for a special purpose—that is, for enabling 
the respondent to redeem on favourable terms, 
not for entitling him to recover anything 
from the appellant, 

The decree of the lower- Court 18 re- 
versed and the darkhast ‘is remanded to the 
Subordinate J udge to be executed oe 
to law. 

Oosts up to this throughout upon the re- 
spondent. 


Costs hereafter to Hode the result, 
(1) 14 B. 1 19. = R 


Heaton, J.—-I have very great sympathy 
with the decision which has been arrived at 
by both the lower Courts; and I have no 
doubt that our decision will be received by 
them with considerable surprise and will 
be regarded as militating against the 
intention of the Dekkhan Agriculturists’ 
Relief Act. But, after all, we have to 
administer the law as it is, not as we think 
it ought to be. And although, both the 
lower Courts have regarded the claim which 
the decree-holder has made in execution 
of his decree with something almost amount- 
ing to amazement and as something, which 
ifallowed, would be grossly unfair; yet it 
is to be remembered that the decree for 
redemption has only been made by setting 
-aside the terms of the mortgage, that is, by 
setting aside the contract between the 
parties, which the Dekkhan Agriculturists’ 
Relief Act allows the Judge to do” and 
by then proceeding to take an account in 
which only a moderate rate of interest is 
allowed. Ifthe mortgage contract had been 
allowed to proceed unaffected by the provi- 
sions of the Dekkhan Agriculturists’ Relief 
Act, the mortgagee would still be entitled 
to the possession of theland, would be entitled 
to the annual profits, and would so remain 
for something like ten years more. And, 
therefore, although it is pointed out very clear- 
ly and emphatically that the mortgagee has 
received considerable sums in excess of what, 
after the account was taken under the Act; 
was found due to him, yetit must be remember- 


ed, that all that he has received, and also 
all thet he claims under this decree 
which: he now seeks to execute, 


would be due to him but for the operation 
of the Dekkhan Agriculturists’ Relief Act, 
and even after he has executed the decree; 
the mortgagee will have. obtained far less 
than he would have received if the contract 
between the parties had been allowed to pro- 
ceed. This may be anexample of the great 
need that the Court should be allowed to 
break contracts of this kind and re-settle the 
relations between the parties ona fair basis. 
-Bat it seems to me-that there is nothing that 
can be described as unjust or unfair in allow- 
ing a creditor to receive that which the law 
entitles him to -receive and permits him to 
receive. -Until the Dekkhan Agriculturiste’ 
Relief-Act was introduced into the Dharwar 
District, the mortgagee in this case wad 
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-entitled to the rent fixed by the rent-note, 
and he was entitled to that for the years for 
which he obtained the decree for it. That 
decree was perfectly right, as the law then 
stood. It hasnever been set aside, and ib 
seems to me that we are bound to let that 
decree be executed whatever our opinions 
may be as to whether the decree-holder 
is fairly entitled to the rent or not. We 
are bound to let that decree be executed 
unless it can be shown that in ‘aw, 
or for some reason or another 
recognized by the law, it ought not to be 
executed. Ibis one of the first principles 
of our law that when a decree is made, that 
decree unless setaside by a Court of competent 
jurisdiction, is a good decree and the holder 
of it can enforce execution of it until it be- 
comes time-barred. Therefore, this decree 
must be executed unless it has been satisfied, 
and nobody contends that it has, or unless 
there is some set-off which can be placed 
againstit. Nobody can make out anything 
in the nature of a legal set-off; or that there 
is any money due by the mortgagee to the 
mortgagor which the latter is entitled to say 
must be regarded as payment of the decree in 
whole or in part; because, although in the 
redemption suit it was found that under the 
method of taking accounts peculiar to the 
Dekkhan Agriculturists’ Relief Act the mort- 
gagee’s debt was more than paid off, yet 
the mortgagor has not obtained a decree on 
the excess payments and, therefore, they 
cannot be pointed to as monies due from the 
mortgagee to the mortgagor. Therefore, 
as the decree is stillin force and has not 
been paid and there is nothing which can be 
pointed to as a set-off in law against what 
‘is due under that decree, it seems to me 
that it must be allowed to be enforced. 

This result is not more peculiar than that 
which was arrived at recently in England 
in the case of Poulton v. Adjustable Cover 
and Botler Block Company (2). In that 


case it was held that a decree obtained 
must be enforced though after events 
showed that no such decree would 


have been made had the true circum- 
stances been known. Here we have a decree 
perfectly lawful and good and not based on 
any misconception of fact, butit is proposed 


to forbid its execution on account of a change 
(2) (1908) 2 Ch. 480,77 L. J. Ch. 710; 24 T. L. R 
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in the law made after the decree was obtain- 


ed, which change does not either directly or 
by implication affect the decree. That change 
in the law cannot be permitted to annul the 
decree. 
Decree reversed. 





(s. c. 12 Bom. L. R. 143 ) 

BOMBAY HIGH COURT. 
First Cryin APPEAL No. 75 or 1907. 
October 6, 1909. 
Present:—Sir Basil Scott, Chief Justice and _ 
Mr. Justice Batchelor. i 

GANGABAI—PuaintirF—APPELLANT 

VETEUS ` 
BASVANT BALLAPPA—Derenpant— 


RESPONDENT. . 

Estoppel—Mortgage—Mortgagee with knowledge can- 
mot plead estoppel with reference to subsequently en- 
larged estate of mortgagor. . 

A title by estoppel rests upon representation made 
by the grantee. . Í 

Musammat Udey v. Musammat Ladu, 6 B. L. R. 283, 
291, (P. C.), referred to. : 

Hence, a mortgageé with full knowledge of the 
limited interest of the mortgagor in the mort- 
gaged property, cannot allege that he has any title 
by estoppel under which any enlarged estate coming 
to the mortgagor subsequent to the mortgage, would 
enure for the benefit of the mortgagee. 


Judgment.—The contest in this 
appeal is between the representatives of 
a mortgagee and the heir of a mortgagor. 

The mortgage in question was of certain 
Deshgat vatan property effected in the year 
1850 between the holder of the tatan, who 
was thefather of the defendants, and the 
person under whom the plaintiffs claim. The 
property mortgaged is described as amci 
khasgat deshgats: patht jamin (land out of our 
private deshgat or property attached to our 
hereditary office). The -mortgage being os- 
tensibly'of land attached to an hereditary 
office was under the rule enunciated in Kalu, 
Narayan Kulkarni v. Hanmappa bin Bhimappa 
(1), approved of by the Privy Council in 
Padapa v. Swamirao (2), in its inception void 
against the heir of the mortgagor by reason 
of the provisions of Regulation XVI of 1827. 

It is contended, however, on behalf of the 
mortgagee’s representatives that by reason 
of a certain settlement effected between 
Governmefit and the mortgagor subsequent 


to the year 1861, the estate of the mortgagor 
(1) 5 B. 588. 


(2) 24B. 566 at p. 561; 27 I. A. 86. 


~ 
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was enlarged into an estate similar fo that 


of any owner of private property and that,- 
‘therefore, the mortgagee’s representatives are 
entitled to claim to hold-‘the mortgaged pro- | 


perty under the mortgage against the heir of 
the mortgagor. It is argued that the settle- 
‘ment, which is evidenced by an application in 
the year 1862, a Government Resolution in 


the year 1890, and a sanad in the year 1894 . 


issued subsequent to the death of the mort- 
gagor, had the.effect of converting the pro- 
perty into his absolute estate. 7 

Without admittin ig that the interpretation 
‘sought to be put upon those documents on 
behalf of the appellants is correct, but as- 
suming for the purpose of argument that it 
is so, we think that the altered position can- 
not affect the representatives of the mort- 
gagor. At the date of the mortgage in 1850, 
the mortgagee knew that the property which 
was being made over to him in mortgage was 
land appurtenant to an hereditary office. 
knew or ought to have known that by reason 
of the provisions of the Regulation of 1827, 
that.land was inalienable beyond the life of 
the incumbent. He,-therefore, cannot allege 
that he has any title by estoppel under which 
any enlarged estate coming to the mortgagor 
subsequent to the mortgage would enure for 
the benefit of the mortgagee; ‘for a title by 
estoppel rests upon representation made by 
the grantor and acted upon by the grantee; 
` See Musammai Udey v. Mussamat Ladu (8). 
section 43 ofthe Trausfer of Property Act. 
. We hold, therefore, that the mortgagae took 
merely such estate as the holder of’ the vatan 
property was capable of conveying toa mort- 
gagee in 1850, and that being so, he cannot 
claim to hold- under the mortgage after the 
death ‘of the mortgagor. 


| We affirm the decree of the lower Conrt ` 


with -this variation, that the plaintiffs do 
abont the costs throughout. 


ecree affirmed. 
(8) 6B. L. R. 283 at p. 201 (P. mi 
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(s. 0. 12 Bom. L. R. 149.) 
BOMBAY HIGH COURT. 
CIVIL ESTRAORDINARY APPLICATION No. 8 
oF 1909. 
November 15, 1909. 
Present:—Sir Basil Scott, Kr., Chief Justice 
. and Mr. Justice Hatohelor. 
RAHIMBHAI JAMALBHOY—PrLatntixyr— 
APPELLANT 
versus 
MARIAM ABDUL RASUL—Derexpaxtr— 


REsPONDENT. 
Suits Valuation Act (VII of 1887),s. 8—Suit for 
declaration and injunction—Oourt Fees Act (VII of 
1870), s. 7 IV (c) and (dj)—-Aden Courts Act (IT of 


. 1864), ss. 8, 156—Resident’s Court at Aden—Refei ence 


to the High Oow of Bombay—Civil Procedure Code 
(Act V of 1908), s. 115—Revision. 

A suit for declaration and injunction with reference 
to a quarter share of property of the value of upwards 
of Rs. -50,000, and valued by plaintiff under section 
7, IV (c) and (d) of the Court Fees Act, at Rs. 130, 
would be estimated, for the purposes of juriediction 
at the same value (Rs. 180), the value as determinable 
for the computation of Court-fees and that forthe 
purposes of jurisdiction being the same under section 
8 of the Suits Valuation Act. 

Such a suit does not fulfil the requirements of 
section 8 of the Aden Act, one of the conditions 
entitling a litigant ab Aden to demand under the sec- 
tion, the statement of a case for the decision of the 
High Court by the Resident, being that the claim, 
estimated according to any law for tae valuation of 
claims for the time being in force, shall exceed 
“Rs. 1,000, in value. 

With regard to questions which should be stated 
by the Resident at Aden for the decision of the High 
Court at Bombay under the provisions of section 8 of 
the Aden Act, there can be no question thut tho 
Resident’s Court is subordinate to the High Court, 
-and that the High Court has the power of revision 
under section 115 of the Civil Procedure Code with 
regard to any orders that may be passed by the 
Resident under section 8 of the Aden Act. 

Mr. L, A. Shah, for the Opponent. 
Mr. K. N. Koyajgee, for the Applicant. 


Judgment.—this isan application 


by the plaintiff in a suit filed in the Court of 


the Resident at Aden that an order dismiss- 
ing an appeal inthe suit under section 551 


“of the Civil Procedure Code may be quashed 


and that the Resident may be required to 
state acase upon certain questions specified 
inan application, dated the 23rd of Septem- 
ber 1908, made the day before he delivered 
judgment in the appeal, it being contended 
that the obligation to state such a case was 
imposed upon him by the provisions of section 
8 of the Aden Act ll of 1864. 


A preliminary objection was taken, on 
behalf of the opponents, that this Court has 
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no jurisdiction to interfere in revision “with 
any order passed by the Resident, inthe 
exercise of -his civil jurisdiction under 
the Aden Act, on the ground that the 
Resident being only subject to the High 
Court of Bombay, in certain specified 
particulars under the Act, with regard to 
civil jurisdiction, his Court could not be said 
to be a Court subordinate to the High Court 
within the meaning of section 115 of the 
Civil Procedure Code. 


Now with regard to questions which should 
be stated by the Resident fur the decision of 
the High Court under the provisions of sec- 
tion 8 of the Aden Act therecan, we think, 
be no question that the Resident's Court is 
subordinate to the High Court, for the Rest- 
dent is, after the decision of the High Court 
given upon the ‘questions submitted by him 
under that section, bound to pass a decree 
and to dispose of the case conformably to the 
decision of. the High Court. We think, 
therefore, that, with regard to such questions, 
this Court has the power of revision under 
‘section 115 of the Code in order that the 
Resident may not refuse toexercise the juris- 
diction given to him by that section and may 
not actwith material irregularity in the exer- 
cise of such jurisdiction without the power of 
the superintending Court to interfere. We, 
therefore, decide the preliminary objection 
against the opponents. 


~ The next question is whether the Resident 
has refused to exercise the jurisdiction 
vested in him under section 8 or has acted 
with materialirregularity in the exercise of 
such jurisdiction. 


Y It appears that on the 14th of August 
1908, a petition of appeal was presented to 
him from the decision of his Assistant 
Resident, Major Carter, in suit No. 176 of 
1907, rejecting the plaint on the ground that 
it was not properly stamped. The Petition 
of Appeal, according to the practice in Aden, 
where pleaders are not usually heard, stated 
the arguments of the appellants and referred 
to the authorities on which they relied and 
nothing more was, heard of the appeal until 
an application, made to the Resident on the 
28th of September 1908, requesting that the 
applicant might be informed as to what had 
become of the appeal, received on the 30th 
of September, a response requiring the appel- 
Jants to attend the Court-house on the 7th 


f 
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of October in connection with the appeal.’ 
Prior to the application of the 28th of Septem-: 
ber, namely, on the 23rd of September, the 
plaintiff hud applied under section 8 of the 
Aden Act for reference of the following 
questions in the above appeal for decision 
of the High Court of Bombay, namely, 
‘Is the plaint sufficiently stamped, and was 
the order of the Court, rejecting the plaint 
under section 54, cl. (b), of the Civil Proce- 
dure Code, 1882, without making an order 
what the requisite stamp should be, legal P” ` 

On the 7th of Octoberthe plaintiff attended 
at the Court of the Resident and & judgment 
was then read out dismissing the appeal 
ander section 551. The judgment is dated 
24th of September. f 

Neither the judgment nor the records of 
the case indicate that the Resident took any 


. notice whatever of the application made on 


the 23rd of September that a case should be: 
stated under section 8. 

The question is, whether in ignoring that 
application so far as the records of the case 
indicate. the Resident acted with materia 
irregularity in the exercise of his jurisdiction 
or retused to exercise the jurisdiction vested 
in him by Iaw. 

Now one of the conditions entitling œ 
litigant at Aden to demand the statement of 
a case for the decision of the High Court by 
the Resident is stated in section 8 to hethe 
trial of a suit or the hearing of an appeal in 
which the claim estimated according to any 
law for the valuation of claims for the time 
in force shall exceed Re. 1,000 in 
value. In the present case the claim of the 
plaintiff was fora declaration and injunction 
with reference to certain property of a 
deceased resident in Aden alleged to be of 
the value of upwards of Rs. 50,000 in which 
the plaintiff was entitled toa quarter share, 

The claim being for declaration and in- 
junction was, under the provisions of the 
Court Fees Act, section 7, sub-section (4), 
cls. (c) and (d), valued by the plaintiff at 
Rs. 130, upon which the prescribed Court- 
fee stamp was Ra. 10 only. 

For the purpose of jurisdiction in the 
Bombay Preridency, the Suits Valnation Ach, 
of 1887, section 8, provides that 

“where in suits other than those re- 
ferred to in the Court Fees Act, 1870, 
section 7, paragraphs v, vi and ix and 
paragraph x, cl. (d), Court-fees are payable 
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ad valorem under the Court ‘Fees Act, -1870, - 
the value as determinable for the computation 
of -Court-fees and the value for purposes of 
jurisdiction shall be the: same.” Therefore, 
as under section 15 of the Aden Act, 
the Court of the Resident is to be guided 
by the spirit and principle of the laws and 
regulations in force:in the Presidency of 
Bombay. andadministeredinthe Courts of that 
Presidency not established ky Royal Charter 
and in the High Court in the exercise of its 
jurisdiction as a Court of Appeal from those 
Courts, we have in the- provisions of the 
Suits ‘Valuation Act, to which we have 
referred, the law for the time being in force 
for the valuation of claims.’ 

Assuming that the plaintiff's daim has 
been correctly valued under the Court Fees 
Act, as appears to be the case on a con- 
‘sideration of. the decisions of this Court 
reported in Manohar Ganesh v. Bawa Rum- 
cRarandas(1), Sardarsingjt v. Ganpatsingit (2), 
Parvatibai v. Vishwanath (3) ard .Vachhans 
_ Keshabhat v. Vachhant Nanbha (4), her ciaim 
estimated according to the law for the valua- 
tion of claims for the time being in force 
would be Rs. 130. It is, therefore, a claim 
which does not fulfil the requirements fof sec- 
tion 8 of the Aden Act so as to give the plain- 
tiff a right to demand the statement of the 
Case, upon any question of fact or law arising 
in her anit. j 
` For these reasons we cannot hold that the 
cake calls for any intarference undér section 
115 of the Code, and we dismiss the applica- 
tion with-costs. 

Application dismissed. 

' (1) 2 B. 219. 

(3) 17 B. 58. : 

H 20 B. 207; 6 Bom. L. R. 1125. 


4) 11 Bom. L. R. 30; 5M. L. T. 230; 83 B. 307; 
l Ind. Cas. 108. ` ; 





(s. 0. 12 Bom. L. R. 167.914 
BOMAY HiGH COURT. 
SECOND Orvis Arrear No. 595 or 1909. 
nu January 20,1910. ` } 
Present:—Mr. Justice Chandavarkar and 
Mr. Justice Knight. 

: SAKHARAM HARI—Darex pant— 

APPELLANT : 
“persus 
LAXMIPRIYA TIRTHA SWAAI— 
Pi aAINTIFF— RESPONDENT, 
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“In a suit for recovery of a cish allowance, payable 
annually, if what is shed for is the establishment of 
a title to the right itself, then article 131 applies, 
‘whether the defendant is the person originally liable 
to pay or isa co-sharer who has received payment 
from that person. If on the other hand, what is sned 
for: ig an amount of arrears, which has become 
actually payable to the plaintiff, thon there is a 
distinction between the person originally liable to 
pay acd a co-sharer of the plaintiff who has actually 
received payment from that person, Article 131 applies 
‘in that case to the person originally liable to pay, 

and art. 62 applies to the co-sharer who has received 
the payment. 

A cash allowance (tastik) to one temple from the 

property of another temple, is according to Hindu 

w, nibandha or immovable property, Where it is 

annually payable, the right to payment gives to the 
person entitled a periodically recurring right as 
against the person liable to pay. 


Second appeal from the decision of a first 
class Sub-Judge, Karwar. 

Mr. K. H. Kelkar, for the Appellant. 

sudgment.—In the suit out of 
which ihis second appeal arises, the re- 
spondent before us, as plaintiff, sought, as 


‘manager of .the temple of Shri Laxmi 


Narayan Dev at Hulekal,' to recover the 
arrears for six years of n cash allowance 
(tastik).dne to the temple from year to year 
from the temple of Shree Madhukeshar at 
` Banavasi, of which the present appellants are 
managers. 

- The appellants admitted the title of the re- 
spondent tothe allowance but pleaded limit- 
ation as to the arrears for two out of the six 
years. 

“The Subordinate Judge, who heard the 
auit, held thatthe period of twelve years 
under article 131 of the Limitation Act 
applied to the claim for arrears and allowed 
the whole of the claim. The Subordinate 
Judge, First Class, who heard the appeal 
from the original decree, has confirmed it. 

"On this second appeal it is argued, on the 

authority of Ohamanlal v. Bapubhat (1), 
Raoji v. Bula (2) and Rathna Mudaliar v. 
Tsruvenkata Chariar (8), that the claim to 
the arrears is as for money had and received, 
to which article 62 of the Limitation Act, 
XV of 1877, applies, 

A cash allowance of the nature, such as we 
have inthe present case, is, according to 


“Hindu law, ntbandha or immovable property. 


Where itis annually payable, the right to 
payment gives to the person entitled a 
periodically recurring right as against the 

(1) 22 B. 669. 

(2) 15 B. 185 at p. 140, 

(3) 23 M. 351. 
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person liable to pay. The right to any 
amount which has become payable stands as 
to such person on the same footing as the 
aggregate of rights to amounts whichare to 
become payable and also those which have be- 


come actually due. But where there are more’ 


than one person entitled to the payment as 


- co- sharers and the payment is made to one- 


ef them by the person liable to pay, the co- 
sharer receiving the amount holds it, minus 
his share, on behalf of the rest as money had 
and received for their use, though as to him 
with reference to the aggregate of rights, it is 
nibandha or immovable property, in .the 
nature of a periodically recurring right. 
This is the law clearly established by the 
decisions of this Court. In Harmukhgaurs v. 
Hartsukhprasad (4) it was held that article 
132 of Act-IX of 1871 (which is the same 
as article 181 of Act XV of 1877) applied 
to a suit brought by a hakdar against the 
person originally liable to pay the hak and 
not toa suit brought bya co-sharer'the hak 
against another co-sharer who has received 
from the person originally liable to the whole 
amount. The same principle was adopted in 


Desai Maneklal Amratlal v. Shivlal Bhogtlal ` 


(5) and Dulabh Vahuji v. Buansidharrat (6) 
In Raoji v. Bala (2) it was held that a suit by 
one co-sharer to establish a title to a periodical- 
ly recarring right ag against another co- 


sharer fell, for the purposes of limitation, ` 


under article 131 of Act XV of 1877, where- 
as a suit by the same co-sharer against the 
other for arrears of amount received by the 
_latter and payable, in virtue of his share to 
the former, fell under article 62. The deoi- 
sion of this Court in Chamanlal v. Bapubhat 
(1) only re-affirms that principle. The im- 


portant question in all these cases is, who. 


is the person sued and what is it that sued 
for? If what is sued for is the establishment 
of a title to the right itself, then article 
131 applies, whether the defendant is the 
person originally liable to pay or isa co- 
sharer who has received payment from that 
person. If, on the other hand, whab is sued 
_foris anamonunt of arrears, which has become 
‘actually payable to the plaintiff, then there ig 
a distinction between the person originally 
hable to pay anda co-sharer of the plaintiff, 


who has aa ing received payment from that 
(4) 7 B. 191. 
k T B. 426. $ 

6) 9 B. 111, 
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persen. Article 131 applies in that case to 
the person originally liable to pay and 
article 62 applies.to the co-shurer who has 
received the payment. The present suit is of 
the former character and has been rightly. 
held by the lower Conrt to be governed 
by article 131. The decree must, therefore, 
be confirmed. 

Decree confirmed. 





(s. œ 7 A. L. J. 188.) ~ 
ALLAHABAD HIGH COURT. 
Ssoonp Oivin Appean No. 1024 or 190%. 
January 19, 1910. 
‘Present:—-Sir John Stanley, KT., Chief 
Justice and Mr. Justice Pasai. 


KESHO DAS AND ANGTRER— DEFENDANTS— 
4 ~ APPELLANTS 
Versus 
MAKSODAN DAS—PLaNtTrI— ° 
RESPONDENT. 


Lessor and leesee—Denial of lessor's tytle—Estoppet 
Evidence Act (I of 1872), 8 116 

A. lesseo is estopped from denyinghis lessor’s title. 

Musammat Purma v. Torab Ally, 8 Wyman’s Rep. 
14, Jainarayan Bose v. Kadimbini Dari, 7 B.L. R. 
723, referred to. 


Second appeal from the decree of the Dis- 
trict Judge of Agra, confirming the decree of 
Munshi Muhammad Nur-ul-Hasan Khan, 
Assistant Collector, first class, Agra. 

Mr. Mohan Lal Sandal (with him Mr. 
Durga Oharan Banerjee), for the Appellants. 

Mr. Sarat Chandra Chaudhri (tor Mr. J. N. 
Choudhri), for the Respondent. 

Judgment.—tThere is no force in this 
appeal. The plnintiff’s suit was brought to 
recover arrears of rent due by the defendants 
under a letting made to them by the plaintiff. 
It is found by the lower appellate Court that 
the defendants took a alease from the plain- 
tiff alone and on the expiration of that lease 
the defendants continued to remain in posses- 
sion of the property on the basis of the 
lease, Subsequently to the years for which 
the rent isclaimed in this litigation the 
defendants were ejected in a suit brought 
by the plaintiff alone. Both the lower Courts 
have given a , fecree for the amount of the 
arrears. This appeal has- been preferred and 
the grounds of appeal are substantially that 
there has been litigation between the plaintiff 
and other parties in. relation to the property 
jn dispute, and other property, which is al- 
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leged to be endowed property, and that the 
defendants, if they pay. the arrears of rent to 
the plaintiff, may be held responsible for the 
game at the suit of other parties. In other 
words, they question the title of the plaintiff 
to make the lease under which they took and 
have been in possession. It is one of the best 
settled. rules of law that a lessee is estopped 
from denying his lessor’s title. In the case of 
Musammat Purnia v. Torab Ally (1) it was 
held that the question of the lessor’s title was 
one foreign to a suit for rent instituted 
against the lessee, though the ostensible 
lessor might be merely a trustee and as ruch 
liable to account to the cestur que trust. This 
_oase is cited in the case of Jainarayan Bose 
v. Kadimibini Dasi (2). The Courts - below 
were right in the decision at which they 
arrived and we dismiss this appeal with costs. 


Appeal dismissed, 
(1) 3 Wyman’s Rep. 14. 


(2) T B. L. B. 728 (note). 


e. 
t 





(2. 0. 7 A L. J. 193.) 
ALLAHABAD HIGH COURT. 
RersseNoe MATRIMONIAL No. 5 or 1909. 
January 15, 1910. 
Present:—-Sir John Stanley, Kr., Chief 
Justice, Mr. Justice Richards and 
Mr. Justice Tudball. 
: ARTHUR FLOWERS—- PETITIONER 
VOTES . 
MINNIR FLOWERS— RESPONDENT. 

Divorce Act (IV of 1869), s. 83—Jurisdiction—‘Resi- 
dence,’ meaning of—Duty of Court. 

In matters of divorce under the Divorce Act the 
jurisdiction of a Court depends upon the residence or 
last residence of the petitioner and his wife. The 
temporary sojourn foradayortwo sta place does 
not constitute residence. Mere casual residence in & 
place. for a temporary purpose with no intention of 
remaining there is not “dwelling” and where a party 
has a fixed residence- out of the jurisdiction, an 
occasional visit within the jurisdiction will not 
suffice to confer jurisdiction by reason of residence. 

Tn all cases of divorce a District Judge ought to 
enquire into and set ont in his judgment the facts 
relied on a8 giving jurisdiction to the Court to pro; 
nounce a decree for dissolution of marri 

Durand v. Durand, 14 W. R. 416, Wingrove v. 
Wingrove, 14 W. R. 416, referred to. 

Matrimonial reference made by Lonis 
Stuart, Esquire, District Judge tf Meerut. 

Mr E. A: Howard, for the Petitioner. 

Judgment.—tThis matter comes be- 
fore us on a reference by the learned District 


Jadge-of Meerut, ‘for GO eee of the 
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‘deoree passed by him for dissolution of the 


marriage of the petitioner, Arthur Flowers, 
and his wife Minnie Flowers, in consequence 
of her adultery with the co-respondent, 
Thomas John Moore. The petitioner is a 


. Battery Quarter-Master Sergeant. He and 


the respondent were married in the year 
1898 in the Church of St. Nicholas at 
Plumstead in. Kent. Since their marriage 
they lived together as man and wife in several 
places and appear, until the eco-respondent 
came on the scene, to have lived happily. In 
1906, the petitioner and the respondent 


‘came to Meerut, where the petitioner was 


stationed with his battery, and there the 
petitioner met the co-reapondent Thomas 
John Moore, who was also stationed there 
with his regiment, thé 17th Lancers. They 
became intimate friends, and in consequence 
an opportunity was given to the co-respondent 
of maknig.advances to the respondent which 
unhappily, resulted, as established before 
the learned District Judge, in adulterous 
connection, The learned Judge has found 
that the adultery is proved and has given the 


3 parties @ divorce. ~ 


Weare not satisfied upon the evidence 
that the learned District Judge of Meerut had 
any jurisdiction whatsoever to grant a decree 


for divorce, in view of the fact that the peti- 


tioner and his wife did not lastreside at Meerut. 
Their last residence together was at Hydera- 
bad, (Scinde). outside the jurisdiction of the 
District Judge of Meerut. This appears from 
the judgment. In it we find the following 
passa ge: — “The petitioner was transferred 
with his battery to Hyderabad (Scinde) at 
the beginning of this year(#.6., 1906). He was 
unable to take the raepondoni with him at 
first, but she soon came to him there. He had 
to return to Meerut in April last on business 
which was partly connected with a meeting 
of a Lodge of Free Masons. The respondent 
wished toaccompany him. Hyderabad (Scinde) 
not being a very pleasant place, he acceded 
to her request and brought her with him. 

They stayed with the co-respondent, in his 
quarters.” It is clesr from this that the last 


` residence of the petitioner with his wife was 
at Hyderabad 


in Scinde. The temporary 
sojourn for a day or two in Meerut did not 
constitute residence. The petitioner merely 
paid a flying visit to Meerut for a temporary 
purpore'and not with any intention of remain. 
ing Mere casual residence in a place for g 
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temporary purpose with no intention of re- 
maining is not ‘dwelling; and where a party 
basa fixed residence out of the jurisdiction, 
an occasional visit within the jurisdiction 
will not suffice toconfer jurisdiction by reason 
of residence. Now the jurisdiction ofthe Court 
depends upon the residence or last residence 
of the petitioner and his wife. In section 3 of 
the Act a definition is given of the term 
“High Court,” which is empowered by the Act 
to grant divorce, and at the end of the first 
clanse of the Act we find the following:— 
“In the case of any petitioner under this 
Act “ High Court” is thatone of the aforesaid 
Courts withinthe local limits of whose ordi- 
nary appellate jurisdiction or of whose juris- 
diction under this Actthe husband and wife 
reside or last resided together, ” and in 
clause (3) of that section District Court” 
is defined as meaning, Inthe caseof any 
petition under this Act the Court of the 
District Judge within the local limits of 
whose ordinary jurisdiction, or of whose 
jurisdiction under this Act the husband and 
wife reside or last resided together.” The 


learned counsel for the petitioner has been, 


unable to show us that the last residence of 
the petitioner and his wife was at Meerut 
or withinthe jurisdiction of the District 
Judge of Meerut. This being so, it appears to 
us that the learned District Judge had not 
jurisdiction to grant a divorce. We may point 
out here that in all cases of this kind a Dis- 
trict Judge ought to enquire into and set out 
in his judgment the facts relied on as giving 
jurisdiction to-the Court to pronounce a 


decree for dissolution of marriage [see 
Durand v. Durand (1)]. In the case of 
Wingrove v. TWengrove (2) it was pointed 


out that in a suit for dissolution of 
“marriagé where atthe time of the presenta- 
tion of the petition, the respondent does 
not reside within the jurisdiction of the 
Court, the jurisdiction of the Judge and the 
right of the petitioner to present a petition 


to him ‘must rest on the fact that the parties- 


last resided together within his jurisdiction. 
The learned District Judge may in this‘ case 
have been-labouring under the misapprehen- 
gion thot’ the petifioner and his wife last 
resided at Meerut because of the temporary 
visit which they paid iothis city, But it is 
clear that that temporary visit did not con- 


(1) 14 W. R. 416. 
(2) 14 W, R. 416, 
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stitute residence within the meaning of the 
Act. In view of the fact that the learned 
District Judge had not jurisdiction to enter- 
tain the petition we have no jurisdiction to 
confi1m the decreo which has been passed. It | 
is unnecessary for us to consider the merits 
of the case. We abstain. from expressing any 
opinion upon the facts set forth in the 
petition or upon the evidence in support of 
the petition. 

Hyderabad in Scinde is not within the 
jurisdiction of this Court. It was in Hyder- 
abad, Seinde, that the petitioner and respond- 
ent appear to have last resided together, and 
this Court has no authority to confirm the 
decree. 

We, therefore, decline to confirm it. We 
set it aside and dismiss the petitioner’s 
petition. Under the circumstances We say 
nothing as to costs. 

Reference rejected. 





(s c. 7A. L. J. 198.) 
ALLAHABAD HIGH COURT. 
Letrres Patent APPEAL No. 85 or 1908. 

February 5, 1910. 
Present:—Sir John Stanley, Kr., 
Chief Justice and Mr. Justice Banerji. 
MASUM-UN-NISSA—Ptaintirr— 
APPELLANT 
CET StS 
LATIFAN AND OTHERS DBFENDANTS— 


RESPONDENTS. 

Cunl Procedure Code (Act XIF of 1882), s. 306— 
Partition swit—Preliminary decree passed—Commits- 
sioner appornted—Reststance to Comnisstoner—A ppli- 
cation to 1¢-tssue of Commission—Court’s duty—Dis- ` 
missal of surt. 

Ina partition suit the Court passed a preliminary 
decree in favour of the plaintiff and issned a Com- 
mission to effect the partition Plaintiff resisted the 
Commissioner and objected to his preparing a plan for 
purposes of partition. The Commissioner thereupon 
retarted the Commission with lis report. An applica- 
tion was made to re-issue the Commitsion,’ but the 
Court refused this application and dismissed the suit 
of the plaintiff Held, that the Court was not justified 
in dismissing the snit in its entirety. The Court ought 
to have acceded to the request for the re-issning of a 
Commission and to have seen that the order was 
dbeyed. Asthe Court had passed a preliminary 
deciee, decreeing a part of the plaintifi’s claim, it had 
no atthority tò nullify that decree by totally dig- 
missing the suit. 


Appeal under section .10 of the Letters 
Patent against the following decision cf Mr, 


Justice Griffin, 


` 


* 


- Was prepared 
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` Griftia, J,—Plaintiff’s suit wag for posses- 
sion “by partition of certain shares ia two 
houses. By an order dated 19th September 
1906, the Court of first instance decreec plain- 
tiff's dan for partition and separate possession 
over 36 sthams ont of 96 sthams. A decree 
in accordance with that 
judgment. ln the same order it was directed 
that a Commission will issue to the Amin to 
draw up proposals forthe partition and he 
was directed to submit his report before 13th 
October, 1903. From the Amin's report it 
appeared that the plaintiff refased to have the 
houses partitioned and the Munsif thereupon 
dismissed the suit with costs: The plaintiff 
appealed. The only ground oonsidered by 
the lower appellate Court, was whether the 
Munsif was right or not in dismissing the 
suit because the plaintiff through her husband 
who was also her general attorney prevented 
the Amin from preparing a plan of the 
hogse. 

The lower appellate Court was ‘of opinion 
that the Court of first instanca had no option 
but to dismiss the suit and the plaintiff's 
appeal was dismissed. The plaintiff comes 
here in second appeal. 

Tt is contended that the lower kana 
Court should have gone into the merits of the 
case, but if the suit was rightly dismissed by 
the Coùrt of first instance the lower appellate 
Court in upholding the decree of the first 
Court was relieved of the necessity of discuss- 
ing the other grounds of appeal raised by 
plaintiff. The question raised in this appeal 
is a somewhat novel one and I have not been 
referred toany authority on the point. Bat 
where the plaintiff by an act of her agent 
obstructs an Amin deputed by the Court to 
draw up partition proposals and thereby 


_ renders it impossible for the Court to grant 


the relief asked for by the plaintiff, I cannot 
see that there is any other alternative for the 
Court but to dismiss the plaintiff’s suit. I 
dismiss the appeal with costs. 

` Mr. 'Zðdul Majid, for the Appellant. 

Mr. Tshaq Khan, for the Respondents. 

| Judgment.—This appeal arises out 
of a suit for partition. The plaintiff claimed 
41 sthams out of 98 sthamz as purchaser 
from certain persons who are alfeged to have 
been the owners òf this share. The Court 
of first instance made a preliminary decree 
on thé 19th September, 1906 to the effect 
that the claim of the plaintiff for partition 


nullify that - decree, 
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and separate possession of 36 sihams out of 


“96 sthams be decreed. The Court also gave 


certain other directions relating to the 
property. It then appointed a Commissioner 


to effect a partition with a view to a final 


decree being passed.- It appears that the 
husband of the plaintiff resisted the Oom- 
missioner and objected to his preparing s 
lan for purposes of partition. The Commis- 
sioner ‘thereupon returned the Commission 
with his report. , When the case came on for 
hearing the plaintiff's pleader asked that the 
Oommission might be issued again. This 
the Court refused to do and on the 3lst 
October, 1906, the learned Munsif passed a 
decree dismissing the suit with costa. 

“From this decree the plaintiff preferred an 
appeal to the learned District Judge, but 
the appeal was dismissed. A. second appeal 
to this Court was also dismissed. This 
appeal has been preferred under the Letters 
Patent from the judgment of the learned 
Judge of this Court. 

We are of opinion that this appeal must 
prevail. |. As we have stated above, the Munsif 
made a decree on the 19th September, 1903. 
He ought to have carried out that decree 
and with that view, he should in accordance 
with the provisions of section 396 of Act 
XIV of 1882, have issued a Commission, 
made a decree after considering the report 
òf the Commissioner. The circumstances of 
the plaintiff or -her agent having resisted 
the Commission was not sufficient to justify 
the dismissal of the suit in its entirety. 
The Court oùght to have acceded to the 
request of the plaintiff's pleader to re-issue 
the Commission and to have seen ‘that 
the order was obeyed. As the Court had 
passed a preliminary decree, decreeing a 
part of the claim, it had no authority to 
by totally dismissing 
the suit. We allow the appeal, discharge 
the deerees of this Court, of the lower ap- 
pellate Court and of the Court of first in- 
stance and send the case back to the Court 
of first instance with directions to carry 
out the” decree of September, 1906. Costs 
here and hitherto will follow the event. 

Appeal allowed. 
Cause remunded. 
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RAM CHARAN MISIR ©. BHAGWAN DAB, 


(s. 0.7 A. L.J 199.) 
ALLAHABAD HIGH COURT. 
Second CivIL Apppat No. 149 or 1909. 

- August 10, 1909. - 
Present:—Mr. Justice Alston. 
RAM OHARAN MISIR—Derenpant— 

APPELLANT 
VErsts 


BHAGWAN DAS AND ANOTRER—-PLGAINTIFFS 


— RESPONDENTS. 

Pleading—Mortgage—Auction purchaser, purchasing 
subject to the- mortguge—Right of auction purchaser 
to question the validity of the mortgage-——-Civtl Proce- 
dure Code (Act KIY of 1882), ss. 282, 287-—-Effect, of an 
order under s. 282, 

Where an anction purchaser, who is not the decree- 
holder, purchases the property sold subject to a 
mortgage, he cannot, subsequently i ina suit brought 
by the mortgagee, plead that it was an invalid mort- 


gage. 

Shahxiyaudin Abdul Hossein v Kailash Chandra, 2 
©. L.J. 599, Shub Kuntar Singh v. Sheo Prasad Singh, 
28 A, 418; A. W. N. (1906) 68;3 A. L.J. 200, dis- 
tinguished. 

Talla Ram Surun Lall v, Musammat Lokebas Kooer, 
18 W. R. 39, followed 

Distinotion between a sale ‘subject to’ a mort- 
gage and a sale with “a notification of encumbrance” 
pointed ont. 


Second Appeal. from a decision of the 


Subordinate Judge of Mirzapur, confirming 
a decree of the Mansif of Mirzapur. 
Mr. Haribans Sahai, for the Appellant. 
Mr. Kalindi Prashad, for the Respondents. 
Judgment.—The plaintiffs sued on a 
mortgage, one of the defendants being. the 
auction purchaser at a sale of the mortgaged 


“property, held in execution of the decree of 


a third party. The defendant auction-pur- 
chaser pleaded that the mortgage, upon which 
the‘plaintiffs sued, was a fictitious and col- 
lusive mortgage, which had been executed by 
the judgment-debtors in favour of their re- 
lations with a view to defrauding their credi- 
tors. The lower Courts both held that the 
auction-purchaser, having bought subject to 
the mortgage, was uot entitled to raise this 
plea. The question before me is whether 
this view was a correct one or not. It ap- 


pears that when the property was attached. 


in execution of the decree, the mortgagees 
asserted their mortgage and obtained an 
order in tbeir favour under section 282 
of Act XIV of 1882, after what the lower 
appellate Court, which had the record 
before it, describes as “a full contest.” Tt 
was contended on behalf of the respondents 
here, who are the plaintiffs-mortgagees, that 
as @ consequence of the decision given under 
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section 282 the property was sold “subject to” 
the mortgage; and that being so, the auction- 
purchaser. who could have bought nothing 


more than the equity. of redemption, was not - 


entitled to question, in the present suit the 
validity of the mortgage, which had been 
already adjudicated on. It was contended, 


on- the other hand, | that the property in ques- - 


tion was not sold “ subject to” the mortgage 
within the meaning of section 282; but 
that it was sold “with a nonton. of an 


incumbrance”’ to which ib was liable, within. 


the meaning of clause (c) of section 287 of 
Act XIV of 1882, the ineumbrance’ being 
the mortgage in question. It is not disputed 
that if the property was sold “sabject to” 
the mortgage within the meaning of section 


` 282, the defence, which the auction-purchaser 


wished to raise to the present snit, was not 
open to him. This admission was necessitat- 
ed by the decision in the case of Shrb Kunwar 
Singh v. Sheo Prasad Singh (1), where their 
Lordships Mr. Justice Banerji and Mr. Justice 
Richards observe as follows: “The Code of 
Civil Procedure clearly makes a distinction 
between a case in which property is sold 
subject to a mortgage and a case in which 
notice of an alleged mortgage 18 given in 
the proclamation of sale. The former is pro- 
vided for by section 282, and the latter by 
section 287. 
after being satisfied of the existence of the 
mortgage sells only the judgment-debtor’s 


right of redemption, so that the purchaser. 
does not acquire any greater rights than - 


those of redeeming the mortgage. In the 
latter he buys the property with notice of the 
mortgage and subject to such risks which 
the notice might involve. 


not.” 


Witha wew to aaa aan whether the. 


lower Courts were right in holding that the 
property had been put up to sale subject to 
the mortgage, I sent for the execution re- 
cord. From an inspection of both the pro- 
clamation of sale and the sale certificate 
there can, in my opinion, be no doubt that 
the lower Courts were right, and that the 
property was sold subject to the mortgage, 
which had beet pronounced valid in a pro- 
ceeding under section 282. The sale pro- 


clamation is filled in as follows:—The descrip- ° 


tion of the property is “a house.” The names 


(1) 28 A. 418; A. W. N. (1906) 68; 8 A. L, J, 200, 


In the former case the Court. 


The Court does- 
not decide whether one mortgage subsists or- 


Yo.) 

>F BRI RAMAN LALJI t, DEBRAJ. 
of the jadgment-debtors are Ganga Raghu- 
nath, Bhagwan Das and Chandu. The judg- 
ment-debtors’ interest in the property ig 
given as ‘detailed below.” The said detail 
combines the boundaries of the bouse, 
which strictly speaking shonld have been. 
shown incolumn 2, with the judgment-debtor’s 
interest which was being sold. The combin- 
ed reference read as follows :— Boundaries 
of a kachcha tiled house situate in Bazar 


Ghurnwan, Pargana Barhar, district Mirza- 


pur of the value of about Rs. 100. The lien 
under the document dated 23rd August, 1904 


executed by Ganga and Raghunath, judgment- 


debtors for Rs. 122-6; the remaining pur- 
chase money in favour of. Bhagwan Das, son 
of Narain Das and Oudh Behari Lal, son 
of Bhagwan Das, has been notified. Hast 
—house of Ganesh Das and Raghunath Das. 
West--house of Sahdeo Das and Hanuman 
Das. North—road and’ well. South—way 
and Beyond it, field of Musammat Jamuna.” 

It. was argued on behalf of the appellant 
that because the word used in describing the 
extént of the judgment- debtors’ interest in 
the property. was “ba elan,” I should hold 
that. á notification of an incumbrance under 


‘section 287 of the Code of Civil ‘Procedure: | 


was intended and. nothing more. It was 


suggested that had there been an intention- 


to specify the mortgage, with reference to 
section 282, the expression used would have 
been’ “ba-matahah.” In my opinion the 
question must be decided upon a consideration 


of the facts asa whole and not with reference 


to any -particular word that may have been 
used. The sale certificate’ reproduced the 
passage set out above. Had there been no- 
thing more intended than the proclamation 
of an incumbrance under section 2&7, -I do 
not think that this passage would have found 
its way into the sale certificate. 
of Shahzyd-ud din Abdul Hossein v. Kailash . 
Ohandra Shaha(2), it was heldthatthe auction- 
purchaser, who was the decree-holder, might 
raise sucha defence to a suiton a mortgage 
brought within one year of the’ order under 
section 282, an the appellant-defendant wish- 
ed to raise in this case, although he had not 
brought a suit under section 283"af the Code. 
As, however, the auction-purchaser in the 


present case was not the decree-holder, this. 


ruling has no application. The general queg- 
tion -whether an auction-purchaser ` in the 
(2) 2 0. L. J. 599, 
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possession of the appellant-defendant ig in 
Jaw entitled to plead in defence to a snit 
on a mortgage that the mortgage sued an 
was fraudulent and fictitious, was considered 
by the Calentta High Court in the case of 
_ Lala Ram Surun Lall v. Musammat Lokebas 
` Kooer (3). Couch, C. J., then said :—“ What 
is really contended on behalf of the special 
appellant in this case is, that the plaintiff, 
who was the purchaser at a sale in execntion 
of a decree óf the right, title and interest of 
the judgment-debtor, is to be considered as 
having acquired by that purchase not merely 
the right, title and interest of the judgment- 
debtor, but any right or title which the 
judgment-creditor might kave to set aside or 
question the validity of any deeds which had 
been previously made, even it might be by the 
judgment-debtor himself. We think that is 
& proposition, which caunot be supported, 
and we are not aware of any decision which 
can be quoted for it.” Farther on in the 
judgment his Lordship added: “We think 
there is no ground shown in special appeal 
for intérfering with the decision appealed 
against. In fact, unless the proposition 
which we mentioned can be made out, that 
the plaintiff was put in the position of the 
creditors, and bought the right of the credi- 
tors, there is no ground :whatever for this 
appeal. That not being shown, and not 
being in our opinion the law. the appeal 
A . must be dismissed.” Having re- , 
gard to the facts found, this appeal must 
fail, and it is accordingly dismissed with 
costs, including fees on the higher scale in 
this Court. 
a. Appeal dismissed, 
(8) 18 W. R. 89, 





” 


(s o. 7 A. L. J. 208.) 
ALLAHABAD HIGH COURT. 
Civiu Revision No. 44 or 1909, 

January 20, 1910. 

Present:—Sir George Knox Kr. Judge 
- and Mr. Justice Richarda. 
SRI RAMAN LALJI—OssEctor— 
_ APPLICANT : 
CETEUS 


DESRAJ—Opposits PARTY. 
Bengal, North-West Provinces and Assam Civil Cow ig 
Act (XII of 1887), 8 21—Court Fees Act (VI of 1870), 4. 
11—~Faluation of swit— Deficiency in Court-fee made good, 


— Appeal— Forwm— Jurisdiction— Value determined 
| e NG 


876 
" SRI RAMAN LALJI V, DESRAJ. 

by the entire valuation on which the Court-fos | 48 prid- 
—-Ruscution of decree. 

_  §8o long as there has been no order accepted by the. 
plaintiff to make goot the deficiency in Court-feo, the 
original value placed by the plaintiff must be taken , 
as the value of the suit for ths purpose of regalating™ 
the proper appellate Court but -when there has been 
such an order accepted by the plaintiff, from that 
moment the value of the snit must be taken as boing, 

in accordance with the fee paid by the plaintiff. 

, Tjjatulla Bhuyan v. Chandra Mohan Banerjee, 34 C. 
954: 6 O. L. J. 265; 11 C. W. N. 1183 (F. BJ), followed. , 

Madho Das v. Ramji Patak, 18 A. 236, distinguished. 

A. suit to entorob payment of a mortgage by sale of 
the mortgaged property was valued at Ra 1,945 bab 
the plaintiff also prayed for redemption: of two prior 
mortgagos for the aggregate sum of’ Re. 15,000. A. 
decrees was given in favour of plaintiff; the defendant 
` was ordered to pay the decretal amount by instal- 
ments; on failure to pay the instalments, the plaintiff 
wus to have the right 69 redeem the two prior morb- 
gages and to sell ‘the property for their amount as 
well as for the amount of his own mortgago. There 
“was a condition that the plaintiff must make good the 
deficiency in Ooart-fee. Default in thé payment of 
instalments was mado andthe plaintiff made good the 
‘ deficiency acqniescing in the order of the Court: 

_Heid, that the proper forum of appeal ‘against 
orders passed in execatlon proceedings was the 
High Court and not the Court of the District Indge. 

- Civil Revision from an order of the Dis- 
trict Judge of Agra, returning the memo- 
randum of appeal to be ‘Presented to the 
High Court. 

- Mr. Mohanlal sandal, for the Applicant. 

Mr. ‘Sarat Chandra Ohoudhury, for the Re- 
spondent. 

. Juagment.—tTho question which 
‘arises inthis application is whether or not 
the learned District Judge was right in re- 
burning the memorandum of appeal, in an 
execution matter to the judgment-debtor- 
appellant for presentation to the High 
Court. ` The suit out of which the execution 
matter arose was one to enforce payment of 
a mortgage by sale of the mortgaged pro- 

erty. The plaintiff valued his suit at 

. 1,945. In the suit he claimed to recover 
his: own mortgage for Rs. 1,000 together 
with interest thereon, and also stated that - 
“he wished to redeem two prior mortgages 
for the aggregate sum of about Rs. 15,000 
“if the debt’ wera found to be due. A decree 
was given in favour of the plaintiff for the 
sale of the property. The amount was direct- 
ed to be paid by instalments. On failure to 
pay the instalments, the plaintiff was to 
have the right to redeem the two prior -mort- 
gages and to sell the property for their 
amvaut as well as thé amount of his own 


mortgage. There-was a condition--that he-- 
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must make good the de‘cienoy in Oourt-fees. 


Default was made and the plaintiff made 
good the deficiency, acquiescing in the order 
of the Court. After this was done, a ques- 
tion aroge as to whether certain payments 
into Court had or had not been made within’ 
proper time. These objections were raised. 
on behalf of the jadgment-debtors. They’ 
were overraled by the Court of first instance 


and the judgment-debtor preferred an appeal . 


to the District Judge against this ruling. 
The District Judge considered that the pro- 
per appellate Court was the High Court and . 
_not the District Judge. He accordingly re-. 
turned the memorandum of appeal for pre- 
sentation to the High Court. The applicant 
here contends that valaation of his suit, that. 


is, the original suit, was Rs. 1,945, and not` ` 


the valuation after the deficiency had been- 
made good. Section 21 ot Act XIL of 1817 
provides as follows :— “Save as aforesaid, an 
appeal from a decree or order of a Saberdi- 
nate Judge shall lie to. the District Judge 
where the value of the original suit in which 
or in any proceeding arising out of which. 
the decres or order was made, did not exceed 
Rs. 5,000- and to the High Coart in any 
other case.’ 

The question really is what was the value: 
of the suit. If the value of the suit was 
only Rs. 1,945, as contended by the applicant 
then the appeal -did lie>to the District 
Judge and - it makes no difference fhat the 
decree was a decree for a larger sum than: 
Rs. 5,000. Ib. is admitted by the learned‘ 
Vakil of the applicant that if before the 
decree the Court .had found that the suit. 
was undervalued and the deficiency had been . 
made good,- ‘then the value of the ‘suit 
would be the value after the deficiency: ; 


“had been made good and not the valaa- 


lion which the plaintiff -had originally 
placed thereon. He argues that the decree. 
of the Court ordering him to ‘make good 
the deficiency before proceeding to sell 
the property for the aggregate amount of his 
own, and the prior mortgages, was condi- 
tional, and reliance is placed upon Madho Das 
v. Ramji Patak (1). All that was decided 
in that case ewas that the mere fact that a` 
decree fora larger. sam was made does not ` 
interfere with the original valuation of the 
suit. We quite agree with it.. So long | 
as there has been no order necepted by the 
(1) 16 A. 286, 


> 
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plaintiff to’ make good the deficiency, the 
original value placed by the plaintiff must be 


taken as: the value of the suit for the pur-- 


pose of regulating the proper appellate 
Court, but we think that, when there has 
been such an order accepted by the plaintiff 
from that moment the value of the snit 
mnst be taken ss being in’ accordance with 
the fee paid by the plaintiff. This view 
was accepted by a Full Bench of the Calcutta 


High Court in Tijat-ulla v. Chandra Mohan - 


Banerjee (2). 
with costs. 


We dismiss the epee 


: ` Application Eee 
ee: 964; 6 CLJ. 256; 11 CLW.N. 1188 (F.B.) 





(s. c. 14 C. W. N. 489.) ° 
CALCUTTA HIGH COURT. 
M ISOKLLANKOUS Civit Appear No 141 cr1908. 
December 6, 1909. : : 


Present: — Mr; Justice Brett and Mr. Justice r 


Sharf-ud-din. : : 
NIDHIRAM BANDOPADHYA— 
af " DEFENDANT— A#PKLLANT 

- VeTsrnks 


SARBESSUR BISWAS AND orHERs— 


PLAINTIFFS— LESPONLENTS. 

CHo oage P urhats by first mortgages in execution 
of own decree to which second mortgagee uas no pasty— 
Subsequent suit and purchase by second mortgagee— 
Redemption sust by second. mortgagee—Lamttation Act 
(XV of 1877), Bch. IT, arts. 182, 184, 148. . 

- When a property thas been sold in execution ofa 
decree obtained on a prior mortguge to which suit 


the second mortgagee was no party, the time within 4 


which the second mortgagee who has purchased the 
property:i in execution of a decree in a suit subse- 
quently brought by him to enforce his mortgage, or 
his transferee, has to bring a suit for redemption, 


commences to run fromthe due date of the mortgage ` 


debt and not from the date of his purchase. The 
article that applies is art. 182 of-Sch. II of the 
Limitation Act and not art, 184 or art. 148. 
Appeal against the order of the Sub-Judge 
of Bankura, dated December 28, 1907, revers- 


ing that of the second Munsif of Bishenpur, 


dated September 17, 19C6. 
Babu Golan” handra Sarkar -and Babn 


Chandra Kant Ghosh for Babu Sarat Chandra- 


- Dutt, ‘for the Appellant. 


Babu Nalini Kangan Dhatane. for the Re- 


spondents. 


Judgm oni this appeal, the only 
point argued on behalf of the appellant is 
one purely of law. The facts are not disputed. 
The plaintifs are the purchasers of a property 
which was sold and purchased in execution 


‘made on the 20th July 1895 


“ 
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of A AN A by one Dwarka Nath 
in satisfaction of a mortgage-bonu,dated the 
22nd September 1889. The defendant No. | 
in the purchaser of properties including the 
above-mentioned property which were 
brought to-gale and purchased by the prior 
mortgagee, the defendant No. 2, in execution. 
of his mortgage-bond, dated the 3rd May 
1884. - 

The suit on the first mortgage was brought 
onthe 28th March 1892 and the sale in 
execution at which the decree-holder, defen- 
dant No..2, was the purchaser was held or 
the 21st March 1898. The properties wera 
sold by the defendant No. 2 to the defen- 
dant No. 1 on the 14th July 1893. 

The suit instituted by the plaintiff's vendor 
Dwarka Nath on his “mortgage was nots 
instituted till the 6th November 1894, that 
is to say, till after the proceedings in the 
suit on the prior mortgage had been brought, 
to an end.. The purchase by Dwarka Nath 
at the sale in execution of his decree was 
and the 
plaintiff purchased on the 19th May 1905. 

Dwarka.Nath, the vendor of the plaintiffs, 
who was the Second mortgagee, was not a 
party ta ‘the .suit brought by the prior 
mortgagee and, in the suit brought by the 
plaintiffs, the only relief claimed for the 
purpose of this appeal was that they should 
be given a decree declaring their. right to 
redeem the firat mortgage. The due date for 
paymert of the’ mortgage-debt due to Dwarka 
Nath on his bond was the 12th April, 1890. 
This suit was instituted on the 13th July 
1905. i 

The plaintiffs case was that they were 
entitled to count limitation for the - purposeg 
of this-suit from the 20th July 1895, the 
date of Dwarka Nath’s purchase whioh 18 
within 12 years of the date of the institution. 
of the suit, the reason given by them being 
that, from that date, Dwarka Nath acquired 
the mortgagor’s right to redeem the prior 
mortgage. 

The defendant’s case on this point was 
that, atthe sale Dwarka Nath purchased 
his own mortgage interest only, as, at the 
prior sale in satisfaction of the prior morte 
gage-debt, the equity of redemption of the 
martgeper had been sold and purchased by 
Gopeshwar, - the defendant No. 2, and after- 
wards transferred to the defendant No. 1. 


The plaintiffs, by. their: purchase, acquired 
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ouly the right which their vendor Dwarka 
Nath had under his second mortgage, and, 
his right, so far.as the redemption of the first 
mortgage was concerned, was to enforce his 
mortgage by redeeming it within 12 years of 
the dae date of his mortgage debt. 

The Court of first instance accepted the 
defendant's case as correct and dismissed 
the suit holding that art. 132 of Sch. IT of 
Limitation Act applied and that the plaintiff's 
claim for redemption was barred. 

The lower appellate Court has held that 
arb. 134 applies, that the plaintiff’s canse of 
action arose from the date of Dwarka Nath’s 
purchase, that is to say, from the 20th July 
1895, and that, as the suit was ixstituted 
within 12 years from that date, it was with- 
in time. It has set aside the judgment and 
‘decree of the Court of firat instance and has 
remanded the suit for re-trial. Against that 
order, this appeal has been preferred by the 
defendant No 1. 

Weare of opinion that the decision of the 
first appellate Court is not in accordance 
with law and that, that order must be set 
aside. Wemay say at once that the ralinga 
of this Court to whichthe lower Appellate 
Court has referred have no baaring whatever 
on the question of limitation raised in this 
case, and that the facts. of those cases differ 
materially from those of the present case. 

The question before us is whether, when a 
property has been sold in execution of a 
decree obtained on a prior mortgage to 
which suit. the second mortgagee was no 
party, the time within which the second 
mortgagee who has purchased the property 
in execution of a- decree in a suit sub- 
sequently brought by him to enforce his 
mortgage, or as in this case, his transferee, 
has to bring a suit, commences to ran from 
the due date of the mortgage-debt or from 
the date of his purchase. 

There appears to bə no direct authority on 
this point, but, in our opinion, the answer to 
this question is that limitation commences to 
ron from the due date of the mortgage-debt. 
This seems tous to be only reasonable and 


‘fair, and in accordance with the proper 


interpretation of the law. - 
~ The second mortgagee, by his purchase at 
the sale in satisfaction of his mortgage-debt, 
cannot acquire any right of redemption which 
he had not as mortgagee. 
Tt has been suggested that, as he then had 


ee 
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the right to redeem the prior mortgage, he 
had the righb to redeem within the period 
of limitation fixed by art. 143 of Sch. II of 
the Limitation Act and that the acquisition 
of this right toredeem, in itself, gave hima 
title to enforce his right within that period 
of limitation, or, at least, within 12 years from 
the date of his a ai as provided by art. 
fe of the same Schedule of the’ Limitation 
ct. 

_ We think that such a view is unraasonible 
and incorrect. The omission of the’ prior 
mortgagae to include the second mortgage in 
his sait has basen held by this Court fot to 
deprive the second mortgagee of his right to 
redeem the prior mortgage, bat it cannot be 
held that this interpretation of the law, 
which is intended meraly to save his right 
as second mortgagee, gives him any addi- 
tional right, or extends the’ period daring 
which, under the law, he can sue to enforca 
his right3, The right to redeem was held nob. 
to be lost. It was not held, and, in our 
opinion, it was not intended to be held, that 
a fresh period to enforce his right to redeem 
under his mortgage wasgiven tohim from the 
date of the purchase. -We held that arts. 134 
and 148 of Sch. ILof the Limitation Act have 
no application inthis case. The article that 
apples is art. 132 of that schedale under 
which limitation bagins 69 ran from the date - 
when the mortgage-debt bscame due. The 
purchasers from the second mortgage by 
their purchase acquired no rights greater 
than those which their vendor had. The 
present suit is, therefore, barred by limit- 
ation. 

We accordingly decree the appeal, set 
aside the order of the lower appellate Court 
and direct that the case be sent back to that 
Court to be disposed of in accordance with 
law. The appellant is entitled to his costsin ` 
this Oourt.. We assess the hearing fee at five 
gold mohurs, 

Appeal alloived. 


r 
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TENI SHAH v. ' ROLAHI SHAH. 
- (8.0. 14 C.W. N. 479 ) 


UBIMINAL Revision No. 1800 or 1909. 
‘Decembe 1, 1909. - 
Present:—Mr. Justice Harington and 
Mr. Justice Chatterjee. 
TENI SHAH—Purrrionse 


- Versus 


: BOLAHI SHAH. _Orrosrre Die 
“Criminal Procedure Oode (Act V of 1898), s. 195 (c) 


~ Sanction Forgery— Penal Oode (Act XLF of 1860), - 


sa: 483 and 467. 
Where forgery is alleged to have been committed 


before a document was produced in a Court, sanction ' 


is required to prosecute the offender. ` 

Although section 467 of the Indian Penal Code is 
not mentioned in sub-section (c) of section 196, 
Criminal Procedure Code, yet section 463, Indian 
Penal Code, which is mentioned’ therein covers 


forgery for which penalty is provided under section. 


467 and, therefore, sanction isnecessary. for a prosect- 
tion-under section 467. 


Rule granted to show. cause why the pro- 
ceedings before the second Presidency Magis- 
trate of Calcutta, summoning the petitioner 
under sections 467 and 114, Indian Penal 
Code, should not be set ides 

-Babu Dwarka Nath Mitter, for the Petiti- 
oner. 

Babas Sarat Ohandra Roy Ohowdhury and 


|. Hira Lal Ohuckerbutty, for the Opposite Party. 


Judgment.—This is a rale calling 
upon the Chief Presidency Magistrate to 
show cause why the order of the Second 
Presidency Magistrate summoning the peti- 
-tioner should not be set aside on the ground 
that the.sanction required by section. 195,-cl. 


(c) of the Criminal Procedure Code, has not < 


been obtained. The complainant. made 
‘a, complaint „against the petitioner under 
section 467 in respectof forgery of a document 


5 which bad been produced ab the hearing of 


a-case tried on the Original Side of -this 
. Court.. But he did not obtain sanction of 
.the Court’ before he took proceeding against 
_the pétitioner. | 

Now, the guestion hist we ine to consider 
“is whether _patiction is necessary. It .has 
‘been argued that if was not, ‘because the 
forgery is alleged to have heer committed 


“before. the document was produced in the - 


“High Court. But seotion 195 provides that no 
‘Court shall take cognizance without sanction 
Lof any offence “dêsnribed in section 463 or 
`- punishable under certain othér, sections when 
“puch offence has been: cornmitted . by a'party 
‘to any proceeding i in any Court 1 in respect of 
a document produced or given in evidence in 
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` such proceeding. This forgery is alleged to 
CALCUTTA HIGH COURT. 4 


_ have been-committed-in respect of a document, 
_ produced at a proceeding in’ this Court; it 
comes, therefore, within the express: “words of 
section 195 and before the petitioner could be 
prosecuted for forgery sanction is required. 
It has been contended thatsection 467 is not 


` mentioned in this sub-section of section 19% 


and sanction is, therefore, not required. But, 
section- 195 renders sanction necessary iri pro- 
secution for any offence described in sections. 
463 and 467 is the section which describes what: 
forgery is. .Section 467 prescribes penalty 
- for forgery of a particular kind of document. 
In our view section 463 covers forgery for 


“which penalty is provided under section 467 


and sanction is necessary. The result, there~ 
fore, is that the summons to, the petitioners in 
respect: of an offence committed under section- 


. 467 must be set-aside. 


Rule made absolute, 





~ 


- (8, c. 20 M: L. J. 97.) l 
MADRAS HIGH COURT. 
MISCELLANEOUS CIVIL APPEAL No. 234 
or 1908. 
August 6, 1909. 


— r 


l Present: —Mr. Justice Munro and 


Mr. Justice Abdur Rahim. 


SA g - NANAMMAL-— APPELLANT 


i | 


versus 


; Tue COLLECTOR OF TRICHINOPOLY— 


RESPONDENT. 
Civil Procedure Qoe (Act. XIV of 1882), as. 266 
(1), 278——Decree jor maintenance ta a right to Suture 


_maintenance—Not liable to attachment. 


A decree for- maintenance is a right to future 
maintenance and, under section 266 (2) of the Civil 
Procedure Code of 1882, is exempt from attachment 


.in execution of a decres. Nor can it be treated as 


money capable of attaohment under section 278. 
- Appéal from the order of the Subordinate 


. Judge of Trichinopoly, in E, A. No. 404 of 
. 1908, in O.S. No. 7 of 1907. 


Mr. P. Sivagnana Mudalicr, for the Appel- 
lant. ` 
= The Government Pleader, for the Respon- 
dent.. 
J udgment.—the decree for mainten- 
ance is aright to future maintenance and 
under section 266 (1) of the Civil Procedure 
‘Code of 1882 cannot be attached. ft is not 
a money decree and cannot be attached under 
‘section 273 of Civil Procedure Code of 1882, 
as seems to have been done in thia case, 


E 


. 
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Perhaps the proper procedure would be that 
laid down in Monessar Doss v. Beer Pratap 


Sahee (1). The appeal is allowed and 
the attachment set aside. There will be 
no costs. 


Appeal allowed. 
(1) 15 W. R. 188. 





(s.c. 20 M. L. J. 98.) 
MADRAS HIGH COURT. 
kaa DANELE Cryin APPEAL No. 23 
or 1908. 
August 13, 1909. 
Present: -Mr Justice Munro and . 
Mr. Justice Abdur Rahim. ; 
SAMINATHA VELLALA THEVAN— 
` APPELLANT 
versus ` 
" -MUTHUSAWMI VELLALA THEVAN— 
- RESPONDENT. 

Courta Fees Act ¢ VII of 1870), ».11—“Meane profite” 
—No Ceurt-fee 1» payable on future mesne profits 
deciecd Jrom date of gaint. 

Section ll of the Court Fees Act applies only to 
a claim for mesne profits for which an amount can be 
and has been claimed in the plaint. The section does 
not apply to future mesne profits claimed from the 
date of the institution of the anit till the property is 
restored to the plaintiff. No Court-fee is, therefore, 
payable on future mesne profits decreed from the 
date of the plaint up till the recovery of the proporty. 

Ramakrishna Bhikaji v. Bhunabhai, 15 B. 416, 
followed. 

Appeal from the order of the District 
Judge of Tanjore, in A. S. No. 723 of 1907, 
presented against the order of the District 
Maunsif of Tanjore, in O. S. No. 360 of 1891 
(E. P. No. 799 of 19086; E. A. No. 682 of 
1907). 

Facts.—In a suit for redemption, the 
mortgage money was deposited in Court and 
nesne profits were claimed from the date of 
the institution of the suit till the recovery 
ofthe property. The decree awarded mesne 

‘profits from. the date of plaint and directed 
the amount to be determined in execntion 
proceedings. When the amount was deter- 
“mined the question arose as to whether the 
plaintiff could proceed to further execute 
“his decree without paying the Court-fee on 
the amount so awarded in execution. The 
Muonsif dismissed the application for non- 
payment of Court-fee. The District Judge 
reversed the order of the Munsif and held 
that no Court-fee was payable. 

Mr. M. a aia Nayar, for the Appel- 


jant, 


INDIAN CASES `“ 


AUTHIPURANAM U. APPUSAW3IT. 


Mr. T. R. Venkatarama Sastri, 
spondent. 

Judgment.—we agree with Ramz- 
krishna Bhikaji v. Bhimabhat (1) and dismiss 
this appeal with costs. 


for the Re- 


Appeal dismissed. 
(1) 15 B. 416, 





(s. c. 20 M. L. J. 99.) ~ 
MADRAS HIGH COURT. -. 
ORIGINAL Sipe Civic: Appeat No. 49 or 1907. 
April 29, 1909. 
Present :—Sir Aeng White, Kr., Chief 
Justice and Mr. Justice Sankaran Nair. 
N. R. AUTHIPURNAM PILLAI— 
PLAINTIFF—A PPELLANT 
VES 
N. APPASAWMI PILLAT—Durenvawr— 


RESPONDENT. 
Will —Construction—Nature of estate bequeathed— 
“Egopithu”’—Tenancy-in-common—Intention of testator. 
By a Will, the testator bequeathed the properties 
in suit to R. Vv and his adopted son, K. to be enjoyed 
by them (“Vanea paramparyamayy”) from generatfon 


to generation (“egop:thu’’) +e. , harmoniously. In the ` 


same will there was also a gift in absolute estate of 
certain other property to his adopted son K: 

Held, on a construction of the Will, that the estate 
was to be enjoyed by the three devisees and their 
descendants without partition or ahenation and that 
they were not to take as tenants-in-common. The 
word egopithu(harmoniously) showed that the testator 
intended that the propertios should be kept in tact 
without partition. 

The whole of the provisions of a Will should be 
looked atin order to find out the intention of the 
testator. 


Appeal from the decree of Mr. J ustice 
Wallis, in original Civil Suit No. 89 of 1908. 
For the judgment appealed against see 2 Ind. 
Cas. 311. 

Mr. V. Kitshnastoam: Asyar, for the Appel- 
lant. 

The Advocate-General (Mr. P. S. Siva- 
swami Aiyar), for the Respondent. 

Judgment.—tThe question is whether 


the plaintiff’s father took an absolute estate or: 


an estate of inheritance under the terms of the 
Will—Exhibit A. 

By that Will the testator bequeathed the 
two houses now in suitto his brothers-in- 


law Ramalinga Pillai and Veerasaini Pillai 


and hisadopted son Kandasawmi Pillai to 
be enjoyed by,them (“Vamsa Paramparya- 
mayi”) from ‘generation to generation (“ego- 
pithu”) which means according to the plain- 


tiff “barmoniously;” according to the defen-. 


(i910 


£ 
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dants “living jointly”, without any power ` 


of gift, mortgageor. sale. ‘There is also-a 
gift in absolute estate of certain other 


property to his adopted son Kandaswami 


Pillai. 

The contention of the learned pleader for 
the appellant is that the testator has sufficient- 
ly shown his intention to create an estate in- 
~ heritable according to law by the use of the 
words “Vamsa Paramparyamayi” and that 
the words restricting the power of transfer 
cannot be given effect to as beingan attempt 
to take awry the power of transfer which 
the law attaches: to the estate already 
created. i 

It is trae, as pointed by Wallis, J., that if 
“ these words stood alone, they would show an 
intention to create an estate of inheritance. 
But we have to find the intention of the 
testator, looking at the whole of the provisions 
`. of the Will, and it appears to us that the 

learned Judge is right in holding that it was 
not the testator’s intention to confer on any 
one of these donees an estate of inheritance 
with reference to one third share of the two 
houses. The snbsequent clause by which he 
left certain other property absolutely toone 
of these three, donees by apt words suggests a 
different intention on the part of the testator 
with reference to these two houses. The con- 
dition that the three donees and their descend- 
ants are to ach harmoniously (“egopithu”) 
shows that he intended that the properties 


should be kept in tact without partition the. 


provisions agninst alienation only confirming 
this view of the intention. A joint bequest 
to three donees, not members ofa Joint Hindu 
family, with such provisions, seems inconsis- 
tent with any intention to grant any one of 
them an absolute estate in one-third share. It 
has also to be remembered that though words 
in terms giving a power of alienation are not 
indispensable to create an absolute estate, 
they are often used. We are of opinion, 
therefore, that Wallis, J., is right in holding 
that the testator’s intention to be gathered 
¿from the will was that the estate should be 
enjoyed by the three devisees and their 
descendants withont partition or aliena- 
tion, and that they were note to take ds 
tenants-in-common. We accordingly dismiss 
this appeal with costs. 
i i Appeal dismissed. 
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(s. o. 7 M. L. T. 128; 20 M. L. J. 102.) 
MADRAS HIGH COURT. 
CRIMINAL Revisron Case No. 83 or 1909. 
OURIMINAL Revision Permios No. 67 
or 1909, 

July 23, 1909. 

Present :—Sir Ralph Benson, Offg. 
Chief Justice and_Mr. Justice Abdur 
Rahim. 

Inve KRISHNA REDDY AND OTHERS— 


$ - PETITIONERS. 

Criminal Procedure Code (Act F of 1898), 8s. 195 
and 423—Further evidence—Powers of appellate Court 

The provisions of seotion 428, Criminal Procedure 
Oode, empowering the appellate Court to take or 
call for further evidence, də not apply to appeals 
under section 195, Oriminal Procedure Code. 

Rama diyar v. Venkatachala Padayachi, 30 M. 311; 
2 M. L.T. 84 17 M. L. J. 128; 6 Or. L. J. 288, 
applied. 


Petition, under sections 195 (c), 435 and 
439 of the Criminal Procedure Code, praying 
the High QOourt to revise the order of the 
District Magistrate of Salem, in Criminal Re- 
vision Case No. 31 of 1908, presented against the 
order of the Stationary Second Class Magis- 
trate of Nameakal, in Miscellaneous Case No. 10 
of 1908, 

Mr. K. Ramanatha Shenot, for the Peti- 
tioners. ` 

The Public Prosecutor and Mr, K. Jagan- 
natha Iyer, for the Counter-petitioners. 

Order.—lIn the case of Rama Atyar v. 
Venkatachala Padayachi (1), it was held that 
a District Judge had no jurisdiction to 
order further enquiry by a District Munsif 
in regard to a matter dealt with by him 
under section 195, Criminal Procedure Code. 
It was held that such jurisdiction was not 
inherent beoanse not incidental to the proper 
exercise of the powers given to the District 
Court by the section, nor were they given by 
any section of the Civil or Oriminal Procedure 
Code. 

Though that was in a Civil Court and the 
present case arose in a Oriminal Court, we 
think the same reasoning must be held appli- 
cable. The power to take, or call for, 
further evidence given by section 428, Cri- 
minal Procedure Code, is expressly limited to 
appeals under that Chapter t.e., under 
Chapter XXXI of the Code, Section 195 is 
not part of that Chapter, nor does the 
section itself give any power to call for 


further evidence. 
(1)-80 AL. 811; 2 AL L. T. 84; 17 M. L. J. 123; 5 Cr, 
L. J. 288, 


`~ 
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We must, therefore, hold that the District - 


Magistrate had no power to make the order 
calling for further evidence. 
We set aside the order and T the Dis- 


E trict Magistrate to restore the case to his file 


and ace with it according to law. 
Order set aside. 





: (s. 0.7 M. L. T. 128.) : 
MADRAS HIGH COURT. 
SEGOND Orvıu APPsAL No. 1434 or 1904. 
September 30, 1909. 
- Preseni:—Sir Ralph Benson, 
Offig. Chief Justice, and Mr. Justice Munro. 
-SRI RAJA CHETIKANI RAMA RAU axp 

OTHERS—CLAIMANTS—APPELLANTA . 


versus l 
Tars SHCRETARY or STATE ror INDIA 
i REPRESENTED BY THR DISTRICT . 


FOREST OFFICER, GODAVARI—Deran- 


piwi- Basros DENT, 


Islands in the sea-~Presumption of title in Crown—No - 


enjoyment for 20 years—Burden of proof—Subsisting 
title 


The rule of English law that islands arising out of 
the sea belong prima facie to the Crown would apply 
to British India also in the absence of local usage or 
statutory enactment to the contrary. 


Secretary. of State v. Kadirikutti, 18 M. 369, fol. . 


lowed, 

Waste land which is not the property of an 
individaal ora community. belongs to Government 
and the title of the Crown is similar to the title by 
escheat. 

Reg Y. Keyn, 48 L.J, M. ©. 17; 2 Ex. D. 63, 13 Cox, 
O. ©. 403, considered. 

The” Collector of. Masulipatiam v. Oavaly Venkata 
Narrainappa, 8 M. I. A. 500 at p. 525; 2 W. R. (P. 0.) 
59; Secretary of State for India Y. Bavotti Haji, 15 M. 
315, followed. 

But where the claimant proves his possession for 


_ 20 years, prior to the notification by Government that 
the-land is formed into a reserved forest, the onus is - 


on the Crown to prove that it has a subsisting title 
by showing that the possession commenced or became 
adverse within the period of limitation, and it ig 
unnecessary for the claimant to prove adverse posses- 


: sion for 60 years. 


Secretary of State v. Vera Rayan, 9 M. 175, discussed, 
Secretary of State v. Bavotte Haji, b M. 315; Becretary 


< of State v. Kotta Bapanamma Garu,.19 AL- 165, fol- 


lowed. 

Second appeal against the decree. of the 
District Oourt of Godavari, in Appeal Suit 
No. 591 of 1903, presented against the decree 
of the Court of the Forest Settlement Officer, 
“Kistna, dc. Districts, “in Claim No. 1 of 
1902 connected with Second Appeal No. 1435 
of 1904, 


t 


‘tempt to 


The Hon’ble Mr, y, Kaiman: Tyer, for 
the Appellant, -- 
- The Government Bisa fo the Respond- 
ent. 

Judgment.—tThese are appeals by the - 
claimants against thé decrees of the District 


‘Court of Godavari, in Appeal Suits Nos. 591 


and 598 of 1908, confirming the decisions of 


-the Forest Settlement Officer of Godavari, 


in Claims Nos. 1 and 2 of 1902. These were 
‘claims by the Mallavaram and Nadavapalli . 
Estates respectively toland at the mouth of, 
the Godavari which Government, by a Nobi- 
fication dated the 2nd December 1901, pro-, 
posed to form intoa reserved forest. Both 
claims being intimately connected wera dealt. 
with by the lower appellate Court in one © 
judgment, and in this Court the same argu-, 
ments were put forward on behalf of both 
seta of claimants. It was firat contended. 
that asthe appellants were in ‘possession ‘at 
the date of the notification the lands should 
not have been notified asa reserved forest. 

This contention was properly dealt with and 
overruled bythe Forest Settlement Officer in 
paragraph 7 of his judgment in Claim 
No.1. The appellant’s pleader did not at- _ 
argue the matter before us, 
but contended himself with stating this ob- 
jection. 

= It was further contended that the ene of 
the Crown would be barred if the claimants 
succeeded in ‘proving 19 years’ adverse pos- 
session prior to the coming into force of the 
limitation section of Act IX of 1871, and if 
Madras Regulation II of 1802, applied to 
suits to enforce public rights. The conten- 
tion was based upon certain remarks in Secre- 
tary of State v. Vera Rayan, (1). The remarks 
are at pages 185 ane 186 of the report and are 
as follows :— | 


“The clanse of hei KV of 1877 „which: Po | 
cluded the reviver of a right to sue.barred was 
not confined to that Act butwas extended to 
Act IX of 1871. Thewords are ‘All reference 
to the Indian Limitation Act, 1871, shall be 


-read as if made to this Act, and nothing here- 


in or in that Act contained, ‘shall be deemed to 
. any agi to sue barred 
under that Aet or under any enactment there- ` 
by repealed”. Had this stood alone and had 
we come to the conclusion that Regulation I] 
of 1802, section 18, applied to public rights 


(1) 9 M. 175, 
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we should have agreed with the Judge that 
12 years’ adverse possession would have barr- 
ed the right ofthe Crown to sue.” 
these remarks were made it was apparently 
thought that Regulation II of 1802 was re- 
pealed by Act IX of 1871. Regulation I of 
T802 was not repealed | by Act LX of 1871. 
This ‘was discovered in the course of the 
argument before us and-the contention was 
then dropped. We have, however, referred 
to the matter because it seemed desirable 
to point out the misconception on which the 
remarks in Secretary of State v. Vera Rayan 
(1), were based. Itis now clear that ifthe 
claimants had to establish a title by adverse 
possession they would have to prove such 
possession for 60 years before the roti- 
fication. - 

The main portion of the land in dispute 
lies between Hope Island on the north 
anda channel called Neelarva on the south. 
The @Mistrics Judge finds that the claimants 
have been in possession since 1882 of. 
the portion of this tract claimed by each of 
them. 

The District J udge has further found that 
this tract together with that portion of 
. Yalakalatippa which is shown in Exhibit J, 
consista of island formed in the bed of the 
Ben at the mouth of the Godavari. This fnd- 
ing is attacked but there is,.in our opinion, 
evidence to support it, and we must accept 
it. No doubt the District Judge is possibly 
in error in assuming that Exhibit I, a map 
published in 1242, correctly represents the 
outlines of the coast and adjacent islands in 
that year. The survey on which the map is 
based may reasonably, be supposed to have 
been made some time before 1842, and be- 
tween the survey and 1942, some changes in 
the outlines may have occurred. This possible 
error, however, in no way affects tha corect- 
ness of the finding now in question inasmuch 
as the finding applies to the portion of Yalaka- 
latippa shown in Exhibit Ias well as. to the 
land subsequently formed. 


The District Judgehas next fonnd that the 


title to the islands in question originally vest- 
edin the Crown. It is admitted before as that 
all the islands were formed withirf 3 miles-of 
the main land. -The rule of English law is 
that islands arising out of the sea belong 
prima facie t6" the Crown-—vide the Law of 
Waters, Coulson and Forbes, 2nd Edition 
page 31. Inthe absence of local usage or 


When ` 


statutory enactment to- the contrary, the 
same rule would apply in British India, 
vide Secretary of State fur India v. Kadivikutty 
(2). It is argued, however, that the rule of 
English Law above mentioned no longer holds 
good owing tothe decision in Reg. v. Keyn 
(8). -The reason generally given for the 
rule is that the King is the owner of the 
soil beneath the sea. Since the case of 
Reg. v. Keyn (8) this reason can apparently 
no longer be resorted to in support of this 
rule. ` But that circumstance by itself is no 
reason why the ancient rule should not con- 
tinne to be followed. If it were necessary 
to find support for the rule it could, no 
‘doubt, be found in the well-established rnle 
of the common law of this part of India that 
waste land which is not the property of an 
individual or a community belongs to the 
Government, orit may be correct to regard 
the title of the Crown as similar to the tible 
by’ escheat as suggested in Secretary of State 
for India v. Kadirtkutty (2), with reference 
to the observations of the Privy Council in 
The Oollecto: of Masulipatam v. Cavaly Venkata 
Narratnappa (4) “private ownership not ex- 
isting, the State must be owner as ultimate 
Lord.” 

The District Judge then holds that as the 


-title was originally in the Crown, the claim- 


ants must prove adverse possession for 60 
years. Here the District Judge is clearly 
wrong.” Though, the title was originally in 
the Crown, still as the possession of the 
claimants for 20 years, prior to the notification 
is found, it rests upon tbe Crown to prove that 
it has a subsisting title by showing that 
the possession of the claimants commenced 
or became adverse within the period of 
limitation, f.e., within 60 years before the 
notification. [Secretary of State for India v. 
Vera Rayan (1), Secretary of State for India v. 
Bavottt Haji (5); The Secretary of State for 
India v. Kota Bapanamma Garu (6)]. As the 
several islands were formed gradually and 
probably appeared ‘and became capable of’ 
occupation at different times it may be that 
there is. proof that some, if not allof them, 
came into existence as land capable of occupa- 
tion within 60;ears prior to the notifica- 
tion. In the case of such land the title 


18 M. 369. 
9) 48. J., M. 0.17; 2[Ex.[D. 68;°13 Cox C.C. 403. 
4) 8 M. I A. 500 at p.525;2 W.R. (P. 0.) 59, 
(5) 18 13 Me 
6) 19 M. l 
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of the Crown must be a subsisting title. 
In the case of lands which came into ex- 
“istence as land capable of occupation more 
than: 60 years prior to the notification, the 
Crown must show by evidence that it had 


a subsisting title, at sometime within that - 


_ period. 

We must, therefore, ask the District Jidge,, 
to return a finding as to whether the-Crown 
has a subsisting title to the whole or any 
portions of the claim land lying between 
Hope Island onthe north and Neelarva on 
the south. 

Farther evidence on both sides on this ques- 
tion may be adduced before the -District 
Judge as the true point in issue was not cor- 
rectly understood -by the parties at the trial. 
The finding should be returned within five 
months from date of the receipt of this order 


and ten days will be allowed for filing. Pasti 


tions. j 
* 4 44 4 + 

In compliance with the above order, the 
District Judge submitted the following. 

FINDING.—“I am directed by the-High 
Court toiry the following issue:— Whether 
the Crown has a subsisting title to the whole 
or any portions of the claim land lying be- 
tween Hope Island on the north and Neelarva 
on the south. 

‘_ * + * * 

Having regard to the rulelaid down by 
the High Court regulating the onus of proof 
in the present case, 16 is not necessary for me 
to pronounce my opinion as to whether the 
claimants have proved sixty years’ adverse 
possession as against the Government. . 

I accordingly find that the Crown has no 
subsisting title to the whole or any portion of 
the claim land lying between Hope 
Island on the north and Neelarva or the 
-south.” 

The Second Appeal came on for final hear- 
ing after the return of the above finding and 
the Court delicered the following Judgment 
on 30th September 1909. 

Judgment.—wWe accept the finding 
and allow the claim to the lands dealt with 
in this. finding. The decrees of the Courts 
below wil be modified accordingly. 

Decree modified. 
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(a. c. 7M. L, L. 182.) a 
MADRAS HIGH COURT. 
_ FULL BENCH, 
Srconp Civic APPRAL No. 522 or 1907. 
November 25, 1909. ; 
` Present:—Sir Arnold White, Kr., Chief.. 
` Justice, Mr. Justice Wallis aad 
Mr. Justice Miller 
VATTAKULAKARAN SOWDAKER 
ABU BAKER SAHIB AND OTHEBS—ULAIN- 
ANTS—APPELLANTS 
versus 
Tur SECRETARY OF STATE 
rok INDIA is COUNCIL—Derenpant— 


RESPONDENT. 
Madras Forest Act (Mad. Act V of 1883), s. 10—Ap- 


peal—Computation of time—Time requisite for obtain- 


ang copy~~Limitation Act (XV of 1877), s. 12— 
Applicability of. 

The provision in section 13 of the Limitation Act, 
1877, that in computing the period of limitation 
prescribed for an-appeal the time requisite for 


- obtaining a copy of the order appealed against should 


be excluded, does not apply to appeals under section 
10 of the Madras Forest Aot, 1882. . 
Veeramma Y. Abbiah, 18 AL B9, followed. 
Reference under tho Madras Forest Act F of 1882, 10 
M. 210, overruled, 


Haji Temat Sait v. Trustees of the Harbour Madras, E 


23 M. 389; Sambasiva Chari v, Ramasami Reddi, 22 
M. 179, distinguished. 

Kumara Akkappa Nayanim Bahadur v. Sithala 
Naidu, 20 M. 476; Kamaraju v, The Secretary of State 
for Indra, 11 M. 309, Nagendra Nath Mullick v., Mathura 
Mohun Parhi, 18 (, 883, referred to. 


The provision of section 12 of the Limitation Act, 


1877, does not apply when the special enactment, which 
gives the right of appeal, does not require that the 
notice of appeal should be accompanied by a copy of 
the order appealed against. 

Seotion 12 of the Limitation Act must be read with 
section 4 of the Act, 


Second appeal against the decree of the 
District Court of South Malabar, in Appeal 
Sait No. 27 of 1906, presented against the 
order of the Court of the Forest Settlement 
Officer, South Canara, ete., Districts in 
claims of the Silent Valley proposed Re- 
serve [Connected with Second Appeals Nos. 
262 and 514 of 1907]. 


The Court (Sir Ralph Benson. Officiating | 


Ohief Justice, and Mr. Justice Krishnasami’ 
Aiyar) made on 4th November 1909, the 
following 
ORDER OF REFERENCE TO A FULL 
Pe BENCH. 

In these cases appeals . were preferred’ 
under section 10 of the ‘Forest Act to the 
District Court from the decision of the Forest 
Settlement Officer more than 30 days after 
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‘the passing of the order by thas Officer. The. 
‘District Judge dismissed the appeals as time- 
barred under the provision contained in 

clause II of that section. . It is argued for: 
the appellants that.the time for obtaining . 
copies of the order in each case should be 

deducted and if each deduction is made 

they are in time. The question for con- 

sideration is whether the deduction can be 

made. Section 12 of the Indian Limitation ` 

Act, 1877, is relied on as sanctioning the 

deduction. The question has been often 

discussed whether the general provisions of 

the Limitation Act are applicable to special 

or local laws prescribing particular periods 

of limitation. It has been decided in Re- 

ference under Forest Act V of 1882 (1) that 

in the case of en appeal under section 14 of 

the Forest Act, the time taken in obtaining 

` a copy of the order appealed against should 

be deducted. This decision was doubted iù 

the Full Bench case of Veeramma v. Abbiah 

:((2).by Mr. Justice: Shepherd st page 112, 

the other learned Jadges expressing no opi- 

nion on the matter. In Haji Ismail Sart v. 

Trustees of the Harbour, Madras (3), however, 

Justice Shepherd appears to referto Reference 

-under Forest Act V of 1882 Q), without dis- 

approval, 

In the two cases of Sambasiva Ohari v. Rama 
sami Reddi (4) and Haji Ismail Sait v. 
Trustees of the Harbour, Madras (8), in which 
the Court was closed on the date on which 
the period expired, the appeals were allowed ' 
to be filed on the re-opening day on the prine 
ciple that the general provisions of the 
’ Limitation Act,must be deemed to apply to 
the periods prescribed by special or. local 
‘acts where they were not. complete codes in 
themselves. The decision of the Full Bench 
in Veeramma v. Abbiah (2) related to the 
application of section 7 of the Indian Limit- 
ation Act relating to minority to a suit to 
compel registration under the Registration 
' Act. It was held that the Registration Act 
being a complete.Code in itself, the general 
provisions ofthe Limitation Act ought not 
to be had recourseto. The decisions, there- 
fore, of this Court do not seem to be al- 
together reconcilable. So far ss the present 
cases themselves are concerned, the appli- 

oability of section 12 of the Linfitation Act is 


in question, There is nothing in the lan- 
(1) 10 M. 210, (2) 18 M. 99. 
(3) 23 M, 889. (4) 22 M, 179, ~ 
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guage ofthat section which restricts its 
applicability to suiis, appeals and applica- 
tions specified in the first colamn-of the second 
‘Schedule to the Liniitation Act. Onthe other 
hand the. language is general, although sec- 
tion 4 of ‘the Limitation Act only states that 
‘suits, appeals and applications specified in 
the schedule.are subject to the provisions of 
sections 5 to 20 ; it says nothing as regards 
the applicability of those sections to suits, 
appeals or applications under special or local 
Acta. 

There is nothing in sections 5 &7 to 25 
about suits, appeals and applications under 
special or local Acts. It may be argued, there- 
fore, there being nothing in section 12 of the 
Limitation Act to limit its application to suits 
specified in the schedale to the Limitation 
Act;it is applicable to appeals under sec- 
tion LO of the Forest Act. Against this may 
be urged the fact that the proviso to clause IT 


of section 10, Forest Act, enables the Gover- 


nor-in-Council for jast and reasonable cause 
to extend the period of 30 days. It is worthy 


‘of consideration, there being a special pro- 


‘vision in the Act itSelf to extend the period 
provided, whether resort to the general sec- 
tions of the Limitation Act is contemplated for 
the purpose of extending the period in any 
other manner. 


16 was pointed out by Mr. Rosario that there 
is no incompatibility in the application of both 
the provisos andthe general section of the 
Limitation Act, for none of the general sec- 
tions would be of service, whereas inthis case 
an order is passed of which the party knows 
nothing for many days after it has been 
signed. It may also be that section 14 
having provided a period of 60 days and sec- 
tion 10 only 8 shorter period of 30 days, the 
power of extension for just and reasonable 
cause was inserted with a view to enable the 
Local Government to treat the appeal under 
section 10 on the same footing as an appeal 
under section 14. However this may be, the 
question is not onefree from difficulty. Wa 
would,. therefore, refer for determination, by 
the Full Bench, the following question: -W he- 
ther section 12 of the Limitation Act provid- 
ing for deduction of time occupied in ob- 
taining a copy of the order’ is applicable to 
appeals under section 10 of the Forest Act 

V of 1882? . i 

Mr, J. L. Rosario, for the Appellant, 


. B26 


ent, 
OPINION. , 

White, C. J—I am of opinion that the 
provision in section 12 of the Limitation Act, 
1877, that in computing the -period of |limit- 
ation prescribed for an appeal the time re- 
quisite for obtaining a copy of the order ap- 
pealed against should be excluded, does not 
apply to appeals under section 10 of the 
Madras Forest Act, 1882. 

I think this opinion might reasonably be 
based on the short ground that section 10 of 
thé Forest Act, which gives a right of appeal 
from the Forest Settlement Officer to the Dis- 
trict Court, in the case of certain claims toa 
right in, orover land, within 30 days from the 
date of the order appealed against, empowers 
the Governor-in-Council to extend the time 
for appeal. The application of the provision 
of section 12 of the Limitation Act with 

“reference tothe exclusion of time in com- 
puting the period of limitation prescribed for 
an appeal, as it seems to me, necessarily oper- 
ates asan extension of the prescribed period 
of limitation. Section 10 of the Forest Act, 
in express terms, gives the power to extend 
the period to the Governor-in-Council. Not- 
withstanding that the provisionastothe ex- 
clusion of time in section 12 of the Limitation 
Act works automatically, whilstthe power of 
extension given tothe Governor-in-Council is 
a discretionary power.to be exercised on jast 
‘and reasonable cause being shown, I should be 
disposed to hold that the express power to ex- 
tend the time given tothe Governor-in-Council 
shows that the Legislature intended‘ that the 
general provisionsof the law requiring the 
Courts to extend the period of limitation in 
certain cases should have no application to 
appeals under section 10 of the Actin ques- 
tion. - 

it may will be, as saggested in the order 
‘of reference, that section 14 having provided 
a period of 60 days and section 10 only a 
shorter period of 30 days, the power of. ex- 
tension for just and reasonable cause was 
inserted with a view to enable the Local 
Govérnment to treatthe appeal under sec- 
tion 10 onthe same footing:as anappeal under 
section 14. 

Apart. however, from the special proviso in 
section 10, lam of opinion that the effect of 
section 6 ofthe Limitation Act, inthe case of 
a special and local enactment such as the 
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Madras Forest Act,is to exclude the applica- 
tion of section 12 of the Limitation Actin the 
caseof appeals under the Forest Act.. I cannot 
adopt the view that the application of section 
l2 of the Limitation Act does not affect or 
alter the prescribed period of limitation, and 
with all respect [am unable to follow the 
reasoning of the learned Judges in Reference 
under Forest Act V of 1882 (1), where, in 
dealing with the case under section 140f 
the Forest Act, they draw a distinction be- 
tween the words “shall affect such law” 
which occur in section 6 of the Act of 1871 
and the words “shall affect or alter the 
period so prescribed’? which were substitut- ’ 
ed in section 6 of the Act, 1877, and are 
reproduced in section 29 (1) (b) of the Act 
of 1908. 

In Veeramma v. Abbiah (2). Shepherd, J. 
(see page 112) dissented from the decision 
in the case of Reference under Forest Act V of 
1882 (1) and although it would seem that in 
Haji Ismail Sart v. Trustees of the Harbour, 
Madras (8), Shepherd J., referred to that 
decision without disapproval, in Kumara 
Akkappua Nayanim Bahadar v. Stihala Naidu 
(5), he says in so many words that he 
adheres to the opinion expressed by him in 
Veeramma v. Abbiah (2) on the question 
of construction, I think Shepherd, J., was 
right. 

As regards the contention that, as there is 
nothing in section 12 of the Limitation Act 
to limit its application to suits specified in 
the schedule, the section is -applicable to ap- 
peals under section 10 of the Forest Act, I 
think the answer is that section 12 must be 
read with section 4, and is one of the provi- 
sions to which section 4, which in term, ap- 
plies the periods prescribed in the second 
schednle, is subject. 

Further, it seems tome that the provision 
in section 12 of the Limitation Act as to ex- 
cluding the time requisite for obtaining a 
copy of the order appealed against does not 
apply when the special enactment which 
gives the right of appeal does not require 
that the notice of appeal should be accom. 
panied by a copy of the order appealed 
against. I do not think itfollows from the 
Fall Bench degision in Kamaraju v. The Sec- 
retary of State for India (6), that the second 
appeal lies from a decision ofa District Court 


la 20 M. 476. 5 
6) 11 M 809. 
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passed under section 10 of the Forest je 
that the provisions of section o41 of the 
Civil Procedure Code of 1882 apply to an 


appeal from the Forest Officer of the District 
Court. 


The basis of the decisions in Sambasiva ` 


Ohari v. Ramasamt Reddi (4) and Haji 
Tsmail Sait v. Trustees of the Harbour, Madras 


(3), was the general principle of law under. 


which parties, who are prevented from doing 
a thing in- Court ong particular day, not by 
any act of their own, but by the Court it- 
self, are entitled to doso at the first subze- 
quent opportunity. 

` Ido not think it necessary to consider 
whether the view I have indicated can also be 
supported on the ground that the Forest Act 
is an enactment dealing with aspecialsubject 
and intended, so far a8 the provisions of the 
Act go, to be a complete body of law. See 
Vesramma v. Abbiah (2) ; Kumara Akkappa 
Nayan Bahadur v. Stthala Naidu (5) and 
Nagendra Nath Mullick v. Mathura Mohan 
Parhi (7). 


On the true construction of section 6 of the 


- Limitation Act, 1877, I think the answer to 
the question which has been referred to us 
should be in the negative. 

Wallis, J.-I am of thesame opinion. The 
language of section 6 of the Limitation Act 
appears to me to be perfectly plain and unam- 
biguons. That being so, we are not, I think, 
‘at liberty to go back tə the language of the 
earlier Acts, to speculate as to reasons which 
led the legislature to alter that language, and 
as a result of such speculation, to put a forced 
and unnatural construction upon the existing 
section. 

Miller, J.—I agree. To my mind it is clear 
‘that the provisions ofsection 12 of the Limit- 


ation Act of 1877, do affect the periods of 


limitation prescribed by that Act, and would, 
if applicable to other laws, affect ‘the. period 
prescribed by-those laws. 

` (7) 18 O. 868.- 
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(s. 0.23 P. R. 1910; 33 P. W. R. 1910.) 
PUNJAB CHIEF COURT. 
First Cry Appran No. 1091 or 1908, 
December 16, 1909. 
Pisal :—Sir Arthur Reid, Kr., Chief Judge 
7 and Mr. Justice Jolnstone: 
RAM KISHEN— APPELLANT 
COrHLE 
BELI RAM—-RESPONDENT. 
Miner—Guardian—Hindu Law—Jomt family— 
Gum dian of person can be appowmted—Guardian of 
property cannot be appointed—Separation—AMinor 
under the care of third person—Suitfor establishing a 
transaction on behalf of joint family, effect of. 
Where a minor is a member of a joint Hindu family, 
& gnardian-of the minor’s property, held jointly with 


‘the other members, cannot be appointed, bat there 
“ig nobar to the appointment of a guardian of the 


minor’s person. 

Ghurih Ullah v. Khalak Singh, 25 A. 407, followed. 

Thers is no inconsistency in a guardian of the 
minor’s person being appointed without any appoint- 
mont of guardian of the joint property of which the 
minor is 8 co-parcener. 

Bindaji v, Mathur abai, 30 B. 152 ;7 Bom. L. B. 809, 


‘followed. 


The fact that the minor is under the care of a por- 


“ gon not interested as an heir in his death, does not of 


itself terminate the relations of the minor and his co- 
parceners as members of a joint family. 

A suit by one member of a joint Hindu family 
against another on the allegation that an acquisition 
wasfor the joint family and not merely for the 
member in whose name it was recorded, does not 
effect separation. 

Bishen Singh v. Kishen Chand, 2 P. R. 1892 and Joy 
Narain Giri v. Gireesh Chunder Mytee, 4 C. 434 55 1. 


A. 228, distinguished. - l 

Appeal from the order of J. A. Ross, 
Esquire, District Judge, Sialkot, dated the 
30th July, 1908. 

Babu. Gobind Das, for the Appellant. 

Judgment.—The questions for con- 
sideration are whether the minor and the 
respondent-—Beli Ram—arejoint in property 
as members of a joint Hindu family, and 
whether this fact, if: established, precludes 
the appointment of a guardian of the minor’s 
property. 

The parties are admittedly governed by 
Hindu law, and the District Judge has record- 
ed in his jadgment that it was admitted that 
the property of the minor was “owned 
jointly” by the respondent, and no attempt 
was made to deny the respondent’ s allegation, 
that he and the minor’s father lived together 


‘until the father’s death as members of a joint 


Hindu family. The pleader for the appellant 
attempted to contend that the property 
of the minor and respondent was not 
joint, but we cannot allow litigants to resile 
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in this Court from admissions of fact, made 
‘by them below, and to set up cases which 
‘emanate from their pleader’s brains and are 
based on facts not alleged below. 
+ The fact that the minor is under. the care 
of a person not interested as an heir in his 
death, does not of itself terminate. the rela- 
tions of the minor and the respondent interse 
“as members of a joint family, and the only 
instance cited for the appellant of a course of 
conduct, opposed to the existence of jointness, 
is a suit by the respondent against the minor 
for possession of half of some property mort- 
gaged to Hari Singh, fatkerof the minor. It 
is a fact. that individual members of a joint 
. Hindu family frequently hold property in 
‘which the other members of the family have 
no share, and a suit by one against another 
based on the allegation that an acquisition 
‘was for the joint family and not merely for 
the member in whose name it was recorded 
‘does not effect separation. The facts in 
Bishen Singh v. Kishen Ohand (1), cited for 
the appellant, differ very materially from 
-those of this case, the plaintiff therein having 
claimed as eldest son the whole of his 
father’s estate, his younger brothers being 
defendants. 
The judgment followed the rule laid down 
‘by their Lordships of the Privy Oouncil in 
-Joy Narain Girt v, Gireesh Ohunder Mytee (2), 
that if it appears that the plaintiff, a member 
of,a joint Hindu family, intended by his suit 
to obtain the share to which he would be en- 
titledou partition and the decree passed in the 
suit assigns himthat share, such decree does in 
.fact effect a partition, at all events of rights, 
. which is effectual to destroy the joint estate. 
Here again the facts differed clearly from 
those of the present case. The plaintiff 
alleged that the defendant had expelled him 
from the joint estate and refused to allow 
him any participation of the joint estate, and 
-sued for recovery of possession of his eight 
annas share of all the joint properties, both 
real and personal, with misne profits and 
interest from the date of dispossession. ' 
The intention of the respondent in suing 
the minor was,in our opinion, to establish 
.the fact that the mortgage transaction by 
Hira Lal was on behalf of the joint family 
of which he and Hira Lal were members, and 


(1) 2P. B. 1892. 
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was not effected with money belonging to 
Hira Lalonly. That-suit consequently did 
not, in our opinion, destroy the joint estate 
or indicate any intention to effect partition, 
and the only proprietary interest of the 
minor in the property, other ‘than that 
separately acquired by his father, is as 
co-parcener with the respondent in joint 
family property. The first question above 
stated must, therefore, be decided in the 
affirmative and the second, following the 
judgment of their [ada kipa of the Privy 
Council in Gharib Ullah v. Khalak Singh (3), 
also in the afirmative. 

As ruled by Jenkins, © J., in Bindaji Laz- 
uman v. Mathurabat (4), the status of the 
minor places no difficulty inthe way of appoint- 
ing a guardian of the person, -bat different 
considerations apply to the guardianship of 
property. There is, therefore, no inconsist- 
ency in a guardian of the minor's person 
being appointed without any appointment of 
guardian of the joint property of which he is 
a co-parcener. The a;peal fails and is dis- 
missed with costs. 

Appeal dismissed. 

(8) 25 A. 407. 

(4) 80 B. 152 ; 7 Bom. L. R. 809. 





(s. c. 17 P. W. B. 1910; 29 P. R. 1910.) 
PUNJAB CHIEF COURT. 
Ciyit Revraion No. 548 or J909. 
January 10, 1910. 

Present:_—Mr. Justice Johnstone. 
Shahzada SURAYA JAH—Ptaintire— | 
PETITIONER ~ 

DCTEUS 
AZIM -AND OTHERS— D eFENDANTI— 


RESPONDENTS. _ 
Abandonment of land—Adveree possession— Oo-sharer 
-Abandonment defined—Limitation. 
1. Possession may be either actual or constructive. 
2. While either kind of possession oxists in the 


4 


proprietor, time does not begin Lo run against him. 


3. Where one co-sharer holds the share of another 
co- sharer, who had simply ceased to hold actual 
possesgion, the holder’s possession implies construc- . 
tive possession by the proprietor. 

4. Where the absentee has “abandoned” possession 
it is impossible to talk of the co-sharer’s possession 


- of the remaining person’s share as being possession 


on behalf of the latter. 

5. The long silence and inaction of absentees and 
their ancestors, are evidence of “abandonment’; the 
possession of absentees ceasea when they leave the . 
village and cease to take a share of the profits. 

` 6. “Abandonment”, as applied to absentee cases in 
the Punjcb, is an intentional quitting of possession by 
the proprietor coupled with an intention not to 
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resume it. Apart from the law of limitation an 
absentee proprietor, who has abandoned his land, 
cannot be deprived of his title to recover it except by 
some act of his which would operate as an estoppel. 


T. An absentee is entitled to recover possession of 
his property, notwithstanding the abandonment, if he 


sues within 12 yeus of the abandonment; but at the 


end.of 12 years all his rights are lost. : 
Sain Ditta v. Ghulaman, 85 P. R. 1892 (F. B.), relied 
upon. . 3 
P Nara’ Mohammad Amanullah Khan v. Badan Singh, 
23 P. R, 1890, (P. C.); 17 ©. 187; 16 L A. 148; Jodha 
‘y. Dhani Ram, 80 P. R. 1901; Dhan Singh v. Har- 
naain Singh, 85 P. R. 1909, 185 P. W. R. 1909; 3 Ind, 
Oas. 599, and Gobind Lal Seal v. Debendranath Mullick, 
60. 311, distinguished. ; 


Application for revision of the order of A. 
E. Martineau, Esquire, Divisional Judge, 
Delhi Division, dated the 15th August 1908, 
‘affirming that of Bhai Umrao Singh, Munsif, 
lst Class, Delhi dated the 10th February 
1908, dismissing the claim. 

Mr. Nanak Ohand, for the Petitioner. 
'-Judgment.—tThis ievision case, 
along with Nos. 416 and 549, and another 
case in which notice has not been served on 

‘respondents and which I have postponed to a 
fresh date, have all been admitted onthe same 
point of limitation. Plaintiff’s case was that 
defendants, who had been absent and whose 
ancestors had-been absent from the village 
fora very long period, had returned lately 
and taken possession of certain shares of the 
village land, the right to which had lapsed 
through, long discontinuance of possession. 
The first Court held that tho whole village 
being one khata in which plaintiff and his 
ancestors and defendants and their ancestors 
were joint sharers, the possession of plaintiff 

_during the absence of defendants and their 

ancestors was not adverse possession and so ib 

dismissed the suit. i 

The lower appellate Oourt, on appeal 
by plaintiff, observed that the question was 
whether defendants had lost their rightin 
the disputed land by “abandonment” and by 
the plaintiff's adverse “possession.” Then 


‘the Court remarked that, inasmuch as plain- - 


tiff was aco-sharer in this Bil tymul village, 
in shares which are in dispute, plaintiff’s 
‘possession was not adverse unless he 
manifested an intention to set himself up as 
‘sole proprietor ; and it went on to point out 
with advertence to Gobind Lal Seal v. Deben- 


-dranath Mullick (1), that where*the ocoupier’s ~ 


possession.is permissive, the owner cannot 

be said to have discontinued possession ‘or to 
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have been. dispossessed. Lastly, it laid it 
down, relying on Sain Ditta v. Ghulaman (2), 
that even if the ‘absentebs abandoned: the 
land, they have not lost their rights unless 
their rights have been extinguished by the 
operation of the law of limitation. 
. ‘Here plaintiff’s learned counsel refers me 
to articles 142 and 144, Schedule II, Limit- 
ation Act 1877, Nawab Mohammad Amanullah 
Khan v. Badan Singh (8), Jodha v. Dhani 
os (4) and Dhan Singh v. Hasnarain Singh 
In the first of these rulthgs, it was laid 
down (a) that when article 142 applies, it is 
unnecessary to go into the question of adverse 
possession of the actual occupiers; (b) that 
when at settlement plaintiff's title is recognis- 
ed but he not being in Actual possession, 
refuses to'engage for the land-revenue. and 
so Government makes the settlement with 
the ‘defendants co-sharers, dispossession er 
discontinuance of possession takes place on | 
date of refusal so to engage. The idea, of 
coursé, 18 that until that refusal, the possess 
sion of defendants was possession of plaintiff, 
their co-sharer. l 
Dain Ditta v. Ghulaman (2) is a Full Bench 
case of the Ohief Court. Though the learned 
Judges put the point in different ways the 
head-note fairly states their.views thus:— 
An owner of land who has abandoned it 
‘within 12 years previously to the institution 
by him of a suit for possession thereof, does 
not by such mere act of abandonment lose his 
proprietary rights, His title will prevail pro- 
vided that it bas not been extinguished by 
the operation of the law of limitation.” 

In discussing the case, Stogdon, J., defined 
abandonment as applied to absentee cases in 
the Punjab, as “an intentional quitting of 
possession by the proprietor, coupled with 
an intention not to resume it.” And he 
‘explains that apart from the law of limit. 
ation, an absentee proprietor, who has 
abandoned his land, cannot be deprived of 
his title to recover it except by some act of 
‘his which would operate as an estoppel; and 
Bullock, J., puts the matter in much the 
same way. 

In Jodha v. Dhani Ram (4) it was ruled 

(2) 85 P. R. 1898 (F. P) 

. (8) 28 P, R. 1890 (P. OO); 17 O. 187; 16 I. A. 148. 

(4) 30 P. R. 101. | 

(6) 85 P. R. 1909; 185 P. W. R., 1009; 8 Ind, Cus, 
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that, where plaintiff's father left the village 
32 years bofore suit, and neither he nor 
plaintiff mide any clara to the land or 
interested themselves in itfor all that time, 
there was a clear abandonment. This was a 
single judge case and the property was a 
share in a khata in which the other co- 
sharers, were the defendants. 

In Dhan Singh v. Harnarain Singh (5), a 
Division Bench ruled that an entry in the 
record-of-rights providing in that “wher. 
the plaintiff's absentees (who lefs their 
land 22 years previously without making any 
arrangements for the payment of the re- 
venue) return and want the land, they can 
take it. back,” does not constitute a trust, 
antedating to the original. abandonment by 
the plaintiffs and that the plaintiffs hav- 
ing failed to prove that during the last 40 
years they have had any connection with 
the land or shared its profits the respondents 
have acquired title by adverse possession. 
Tt is not stated whether the property was a 
share in lend in which defendants were also 
co-sharers or not, 

The Calcutta ruling quoted by the lower 
appellate Court seems to me of little use 
here, but, after a careful consideration of the 
‘articles 142 and 144 aforesaid and of the 
other authorities quoted, I think the following 
propositions are sound, namely :—- 

' (a) Possession may be either actual or 
constructive. 
(b) While either kind of possession 
n exists in the proprietor, time does 
A "not begin to run against him. 
(c) Where one co-sharer holds the share 
> of another co-sharer who had 
: simply ceased to hold actual posses- 
sion, the holder’s possession implies 
constructive possession by the pro- 
i prietor. 
- (d) Where the absentee has “abandoned” 
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possession in the sense explained by . 


Stogdon, J., in Sain Dritta v. 

Ghulaman (2), it isimpossible to 

talk of the co-sharer’s possession of 

the remaining person’s share as 

being possession on behalf of the 

latter. (This is where both the 
lower Courts have gone wrong). 

(c) In a case like the present the circum- 

stances, and especially, the long 

: silence and inaction of defendants 

-and their ancestors, are evidence of 


[1910 


“abandonment”; and, therefore, the 
possession of defendants and their 
ancestors ceased when they left the 
village and ceased to take a share 
of the profits and so forth. 

Hence, inasmuch as limitation began to 
runagainst defendants more than 12 years 
before suit their rights are, under articles 
142 aforesaid, extinct. Had they sued 
within 12 years of the “abandonment” they 
would have recovered| Sain Ditta v. Ghulaman 


(2)] notwithstanding the abandonment, but. 


attheend of 12 years all their rights were 
lost (section 28, Limitation Act 1877). I 
may note here that the defendants present 
here stoutly denied that either they or their 
father had ever been absentees at all; but the 
evidence on this point is too strong to be over- 
thrown by mere assertions at this stage. 

For these reasons I must find that plain- 
tiff is entitled to his decree in all three 
cases, and I accept these revisions and decree 
all three suits. Considering all the circam- 
stances I think the parties should bear their 


own costs,"and I order‘accordingly. 


Revisions allowed. 





(s o. 19 P. W. R. 1910, 28 P. R. 1910.) 
PUNJAB CHIEF COURT.. 
MisceLttangous Civin APPRAL No. 706 

or 1909. 
December 21, 1909. 
Present:—Mr. Justice Robertson. 
Musammat JIWANI AND OTEBRS—DEFEN- 
DANTS—APPRLLANTS 
Versus 
NATHU MAL AND otusss—PLAINTIFFS AND 


TULSI DAS— Deranpant—-RasponpDEnts. 

Owil Procedure Code (Act XIV of 1882), as. 280, 
283—Limitation Act (XV of 1877), art. 11—Objec- 
tion allowed ex parte—Decree-holder failing to appear 
and produce evidence—Adjudication on merits 

Where an objector put in an objection to the attach. 


ment of property and actually produced his witnesses- 
but several adjournments were made to enable the 2 


decree-holder to produce his evidencd and finally. thats. 


objection was allowed ew parte, in tho absence of tho: 
decree-holder: 

Held, that the order allowing the objection was an 
adj udication on the merits after an investigation 
under section 280, Civil Procedure Code, 1882, and a 
suit for a declaration that the property was liable to 
attachment must be brought within one year front 
the date of the order. 

Sardarı Lal v. Ambika Pershad, 16 O. 531, (P. 0.); 
15 I. A, 128, relied upon. 


=” ye 
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o Rahim Buv v. Abdul Kader, 82 O. 6895 Surjan Ram 
v; Ram Rattan, 87 P. B. 1904, distinguished.- 

: “An objector is not to be deprived of the benefits 
of an adjudication under section’ 280, because the 
decrce-holder chose to absent and never produced his 

. evidence. ; 


Miscellaneous appeal from the order of C. 
L. Dundas, Esquire, Divisional Judge, Rawal- 
pindi Division, dated the loth March, 1909, 
-reversing that of Khawaja Rahim Bakhsh, 
-Munaif, lst class, Attock, dated the 27th 
July, 1908. i 
” Bhagat Govind Das, forthe Appellants. , 
Mr. Nanak Chant, for the Respondents. 
Judgment.—I think it- must be 


held in this case - that ‘the order of’ 


‘14th October, 1908, was an “adjudication 
“on the merits. afte: an investigation , under 
section 280, .Civil Procedure Oode. None 
‘of the rulings quoted are exactly in point, 
that in Rahim Buz v. Abdul Kader (1) comes 
nearest. - . sé 

In this case tha objector had put in an 
_objection and had actually produced his 
a aan several adjournments were made 
to enable the decree-holder to produce 
his evidence, then there. was an 
adjournment to .allow of proceedings else- 
where being concluded, and finally the case 
‘was decided ex parte, in the absence of the 
decree-holder, but after he had several 
‘opportunities of producing his evidence and 
‘the objector had completed his. The objector 
is not to be deprived of the benefits of an 
adjudication under section 280 because the 
--decree-holder chose to absent himself, and 


never produced his evidence. -Surjan Ham | 


| y, Ram Rattan (2) is not in conflict with this 
«view. In that case the objector had produc- 
edno evidence, and did not appear letting 
“his objection slide. He was, therefore, very 
. much in the same position as if he had never 
made any. Here he persevered with it and 
produced all his evidence; and the decree- 
holder after several hearings produced none 
_and did not appear. 
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, Natht(7), Ohtmanlal Balabhat v. N.O. MacLeod 
-(8) and come to‘the decision that the order of 
: 14th October, 1903, was an order under sec- 
. tion 280, Civil Procedure Code. There was 
“an investigation; and though the wording 
of the order does not discuss the merits, it 
must be held, inasmuch as the decision is in 
favour of the objection, that the Court decid- 
ed that the claim of the objector, was prov- 
ed, atleast in the absence of the opposite party 
and any rebutting evidence. This would 
amount toan investigation and decision on 
the merits within the meaning of the dicta 
of their Lordships of the Privy Council in 
Sardhart Lal v. Ambika Pershad (9). 
This suit is consequently time-barred. 


. I accept the appeal and -dismiss the suit 


with costs throughout. Judgment announced. 
Appeal aécep 
(8).8 Bom. L. R. 704 = 
- (9) 16 0. 521; 15 L A. 128. 





(3. 0, 25 P. W. R. 1910.) 
. PUNJAB CHIEF COURT. 
Civit Revisron No. 83 or 1909. 
~ August 4, 1909. 
Present:—Mr. Justice Johnstone. 
KISHEN CHAND AND orters—PLAINTIFFS 
—APPELLANTS 


"A 


- ver = 
JAMNA DAS—Derenpant—Responpent, 
Hyundi—Presumption — Consideration — Burden of 
proof—Revision—Finding of fact—Krroneous onus. 
When aman executes a hundi he must pay the 
money or must prove that no consideration passed. 
This law my at times secure decrees for money to 
‘plaintiffs who never paid the quid pro guo, bat this 
is immaterial. The Legislature, in the interest of 
the business -community generally, has adopted s 
policy, and in pursuance of that policy the onus in 
such cases is laid upon the person who promises to 
pay upon a negotiable instrament. 
JA person is not bound to keep careful proof af 
matters which the law says he need not prove. 
A finding of fact arrived at by wrongly throwing 
burden of proof on a party can be questioned in 


revision under section 70 (a) of Act XVIII of 1884, 


Application for revision of the order of 
Lala Achhru Ram, District Judge, Jullundur, 
dated the 22nd October, 1908, reversing that 
of Pandit Sri Krishan, Munsif, 2nd class, 
Jullundur, dated the 19th July, 1908, decree- 


3.1 have consulted all the rulings quoted 
F8 hahim Bus v. Abdul Kader (1), Maghar Mal . 

AEAT Ram (3), Abdulla v. Amir-ud-Din (4), 

~“ Surjan Ram v. Ram Rattan (2), Karsan v. 
Ganpatram (5), Lachmé Narain v. H.O., 

“ Martindell (6), Gayadin v. Musammat Basij 


1) 82 o. 539. a (2) 87. P. B. 1904. ing plaintiff’s claim. 

3) 90 P. 7 > - Mr. Pestonji Dadabhar, forthe Appellants 
z p z an KEN Mr. Ishwar Das, for the Respondent. 

(6) 19 A. 258, (7) 11.0. O. 180. Judgment.—In this case the District 
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. Judge has spoilt the whole of his judgment 
by virtually calling upon plaintiff to prove 
the passing of consideration for the hundi and 
then criticising plaintiff’s proof as if the onus 
‘lay on him. The Legislatare has laid it down 
that, whene aman executesalundi,hemust pay 
the money or must prove that no consideration 

passed. This law may at times secure decrees 
for money to plaintiffs who never paid the 

. quid pra q but this is immaterial. The 
Legislature, in the interests of the business 
community generally, has adopted a policy 
and in punsuance of that policy the onus in 
such cage is laid upon the person who pro- 
` mises ta pay upon a negotiable instrument. . 

Now can it be said here that defendant No 1 
has proved that no consideration passed? 
Certainly not. The furthest we can go is to 
“gay that, if a heavy burden of proof lay on 
plaintiff to prove passing of consideration, 
then possibly it would be right to hold 
that he had not discharged it. But no such 
burden lay on plaintiff. 

- Further, plaintiff went a good wayin the 
direction of unimpeachable proof, of passing 
of consideration, when he Badia the 
previous -hundi covering 250 out of 
Rs. 820. It was quite wrong to throw out his 
case because in going behind that previous 

“kundi the Court found his books not quite 
according to the rule of sahukars. Why 
should he keep careful proof of matters which 
, the law says le need not, prove? 

All this affordsample ground for revision 

-and I overrule LalaIshwar Das’s preliminary 
-objection that no ground for revision is 

‘apparent. 

' I allow the ravision, set aside District 

-Judge’s finding and decree, and give plaintiff 

“8. decree against defendant No.1 for his claim 
‘in a with costs throughout. 

- Revision allowed. 


i PS 


_(s8. 0.6 P. W. B. Cr. 1910; 10 P. R. Or. 1910.) 
PUNJAB CHIEF COURT. 
CRIMINAL Revision No. 1543 or 1908. 
January 25, 1910. 
Present:—Mr. Justice Robertson and 
Mr. Justice Shah Din. 
Dy. J.—OOMPLAINANT— PETITIONER 
Versus 
SHER SINGH— Acovsap—Rusponpunr. 
‘Penal Code (Aot XLV of 1860), 9: 409—Defamation 
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. by an auditor other than the. respondent, 
. contains no reference to any alleged embezzle- 
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—Publication—Communication addressed to a person’s 
pleader—Communication trretevant to the business on 
which pleader addressed—Pleader not absolutely 
identified with his chent. 

Communication of defamatory matter, concerning 
a particular person, to that person only is not-publica- 
tion, within the purview of section 499, Indian 
Penal Code But it is publication within the meaning 
of the section, if made to a person’s pleader, who, 
cannot be said to be absolutely identified with huis 
client and is a third person asregards the defamatory 
communication, made to him, whicli 18 wholly 
irrelevant to the business on which he had addressed 
the communicator on behalf of bis client. 

Tuson v. Evana, 12 A EB. 733; Huntley v Ward, 6 
O.-B. N. 8. 614; 6 Jur. N.B. 18; Stevens v. Krtchener, 
(1887) 4 T.L R. 159, Alabama and Vicksbuty Railway 
Company v. Brooks, 89 Am. St. R 528, followed 

Bowıus v. Goblet Frerea, (1894) 1 Q B. 842; 63°L. J. 
Q. B. 401; 9 R. 224; 70 L. T. 868; 42 W. R. 392; 58 J. 
P. 670, distinguished. 

Phullman v. Hill and Oo., 1 Q. B. 524 at p.527; 
Wenman v. Ash, 22 L J. C. P. 190; 18 O.B 886, 1 Com. 
L. R. 692; 17 Jur. 579; 1 W. R. 452, referred to. 


Petition under section +39 of Act V of 
1898, Oriminal Procedure Code, for revision 
of the order of Major A. A. Trvine, Sessions 
Judge, Lahore, dated the 3lst August 1908, 
confirming that of Colonel C. G. Parsons, 
District Magistrate, Lahore, dated the 15th 
April, 1908. 

Lala Hukam Chand, for the Petitioner 

Sardar Kharak Singh, for the Respondent. 

Judgment.—tThe facts of this” case 
are correctly stated in the order of the 
learned Sessions Judge and are briefly as 
follows: — 


In the year 1905, the respondent Sher Singh 
who was then a senior auditor in the office of 
the Examiner of Local Fund Accounts 
wrote a condfidential report alleging acts. of 
dishonesty in connection with certain cone 
tracts on the part of the petitioner Dr. J. 
who was then an, ex-officio member of the 
Kalka Municipal Committee. No actual em- 
bezzlement of public money seems to have 
been imputed to the petitioner in the confi- 
dential report aforesaid; and it would appear 
from a letter on the record, dated the 7th 
April 1908, from the Accountant- General, 
Punjab, to the District Magistrate, Lohore, 
the ofticial audit note, written’ 


ment by the petitioner. The Examiner would 
seem to have disagreed with much of what 
the respondent stated in his .confidential 
report, which was rejected and cancelled by 
the Examiner. 
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. Onthe 9th February, 1908, Lala Hukam 
Chand, Pleader, under instructions from the 
petitioner Dr. J, sent a registered notice to 
the respondent Sher Singh, demanding re-pay- 
iment of a loan of Rs. 500 alleged to be due 
to the petitioner from the respondent, and 
informing him thatinthe event of the re- 
apondent failing to-comply with the notice a 
anit for the recovery of the aforesaid amount 
will be instituted. In reply to this notice, 
the respondent sent'a letter, dated the aes 
February 1908, to Lala Hukam Chand, 

which he’ daed having borrowed any eaaa 


from the petitioner or owing him anything 


at all, and at the same time referred in some 
detsil to the allegations that had been made 
by him in the confidential report mentioned 
above regarding acts of dishonesty on the 
part of the petitioner when the latter was an 
ex-officio member of the Kalka Municipal Com- 
mittee. Therespondent went on to remark 
that Dr. J. was inimically disposed towards 
him because of that confidential report and 
suggested enmity as the reason for a false 
claim being preferred againat him. 

‘The petitioner Dr. J. has brought a Crimi- 
nal prosecution against the respondent upon 
a charge of defamation under section 500, 
Indian Penal Code, alleging that the respond- 
ent’s reply dated the 20th February 1908, 
to his pleader’s notice, dated the 9th Feb- 
ruary 1908, contains defamatory statements 
concerning himself. The learned District 
‘Magistrate, in whose Court the trial was 
held, has dismissed the petitioner’s com- 
plainton the ground that as the petitioner's 
pleader, to whom the alleged defamatory 
letter of the 20th February 1908, was sent 
by the respondent, was, for the purposes of 
the correspondence in question, identified 
with the petitioner, being his agent and 
attorney, the letter must be considered as 
having been, addressed to the petitioner him- 
self; and that, therefore, there was no ‘ publi- 
eation” of the alleged defamatory statements 
contained in thè aforesaid letter to a third 
“person such as would harm the reputation of 
thé petitioner within the purview of section 
499 of the Indian Penal Code. The petitioner 
filed an application for revisjon of the Dis- 
trict Magistrate’s order inthe Court of Ses- 
sion, but the learned Sessions Judge has also 


agreed in the view taken by the District. 


Magistrate, holding thatthere has been no 
“publication” of the defamatory matter com- 


INDIAN CASES. 


Kalka- 


893 


plained of as required by section 499 of the 
Indian Penal Code, and has dismissed the 
application. 

In revision the question whether there has 
or has not been a ‘publication’ of the defama- 
tory matter contained in the letter. of the 
20th February, 1908, has been argued before 
us at some length; and after giving our hest 
consideration to the arguments advanced on 
both sides we are of opinion that the question 
must be answered in the affirmative. Before 
proceeding with the discussion of the question 
of law involved, it would be as well to re- 
produce hcre the material portions of the 
letter which forms the subject of prosecution. 

It runs as follows:— 

. “Dear Sir—In reply to the notice dated 
the 9th February, 1908 I state as follows:—— 

1 inspected the account of Kalka Municipal 
Office as Senior Auditor from 15tH to 31st 
May, 1905. Inthe course of the Audit em- 
bezzlements to the extent of about Rs. 3,000 
were discovered in the accounts for the year 
1904-05. These embezzlements were com- 
mitted by Dr. J., the Sanitary Officer at 
Isenta report regarding the em- 
bezzlements to the Examiner of Local Fund 
Accounts, who wentto Kalka on the 31st 
May, 1905, and inspected allthe papers and 
bills.”’...... “In the course of the Andit the 
statements of 27 men were recorded by the 
Tahsildar of Kalka. All these statements 
showed dishonesty on the part of the Doctor. 

I stated in my report that daring the Jast 6 
years he must have embezzled about Rs. 6,000 
from the Kalka Municipal Fund”. . “On 
my report the Doctor was transferred. from 
Kalka.”... .. My report was subsequently 
printed and sent to the Local Officers. I dig- 
charged my official duties honestly, and this 
is the reason why Dr. J. is inimically disposed 
towards me. luwe him no money, nor did 
I borrow any money from him.”. .. “My re- 
ports against him (the Doctor) are forthcom- 
ing in the office of the Examiner. The local 
anthorities taking pity on the Doctor on 
acconnt of his old age were content with his 
transfer only. Infact, I in my report and 
also the Examiner recommended that he (the 
Doctor) shonld be criminally prosecuted. 

The papers on this behalf are forthcoming 
in the office of the Examiner.” 

The most striking feature of the above 
letter is the too brief and evasive reference to 
the petitioner’s demand for re-payment of 


— 
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the alleged loan of Rs. 500 andthe utter irre- 
levanocy, so far as that demand was concerned 
of the chargesof-embezzlement and dishonesty 
prominently brought, forward against the 
petitioner. Therespondent’s explanation to 
the effect that he wrote the reply in question 
with the intention of deterring the petitioner. 
from bringing a suit in respect of a claim 
which was absolitely unfounded and from, 
incurring unnecessary expense in, a Court of 
Law, has been held by the District Magistrate 
and the Sessions Judge to be unsatisfactory 
and we agreein that veiw. The gratuitous 
character of the charges paraded in the above 
communication is too patent for it to be 


_ treated as a justifiable protest against a 
baseless , 


claim; and the learned District 


_ Magistrate has rightly observed that the said 


4 


communication is prima facie defamatory 
unless it falls within one of the exceptions to 
‘section 499 of the Indian Penal Code, pro- 
- vided that the imputations contained therein 
were made or published” with the intention 
or knowledge specified in the aforesaid section. 


+ As regards the queetion of publication, we 
take it as settled law that the communication 
of defamatory matter concerning a particular 


person to that person only is not publication. 
within the purview of section 499° of the. 


Indian Penal Code—-Orown ‘vy. Taks Husain 
(1); Crown v. Sadashiv Atmaram (2) and 
Bishwa Nath Das v. Keshab Chandabanck (3) 
The question for decision in the present case, 
therefore, resolves itself into’ this—-whether 
the sending of the letter dated the 20th Feb. 
ruary, 1908, by. the respondent to the petition- 
er’s pleader, i in reply to the noticesent by the 
latter could be regarded, for the purposes of 
section 499 of the Indian Penal Code, as the 
sending of that letter to the petitioner him- 
self, so that no imputation concerning the 
‘petitioner could be said to have been “made 


or published” with the result of harming his - 


reputation “in the estimation of others” 
within the meaning of explanation 4 to that 
‘section. ‘Though there is no Indian decision 


directly i in point there is ample authority- 
both in England and in America in support - 


of the view that in circumstances similar to 
those of the present case, the attorney or 


solicitor of the complainant is not absolutely : 


(1) 7 A. 205. - . 
(2919 B 205; 
(3) 7 0: W. N. 74, 
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identified with him, so that sending a libell- - 


ous letter containing imputations concerning 


the complainant to such attorney or solicitor ° 


is sufficient publication toa third person. See 


Odgers on Libel and Slander, 4th edition, - 
(1905) pp. 154, 298 and 344; Fuson v. Evans ` 


(4); Huntley v. Ward, (5); Stevens v. Kitchener 


(6), Alabama &. Vicksbury Railway Oompany - 


v. Brooks (7). 
Vol. I, pp. 867-368. 


The statements made by the respondent ` 


in his letter of the 20th February, 1908, and 


which are complained of by the petitioner AS 


being defamatory were, as we have already ~ 
seid wholly irrelevant to, and unconnected - 


with, the question of the alleged loan-of 


Rs. 500, in respect of the re-payment of - 
, which the- petitioner had through his pleader 


sent to the respondent the-notice,-dated the 


9th February, 1908; and that being BO, We, 
are of opinion that, s> far as those statements - 


are concerned, the petitioner's pleader was - 


a third person, to whom the statements in 
question were “published” by the respondent: 


Penal Code. In connection with this aspect 


of the case, we may with- advantage quote - 


certain éhaervations made by Lord Denman, 
C. J., in Tuson v. Evans (4)—which seems to 


. within the purview of section 499, Indian - 


ak 


Cooley on Torts 3rd edition, - 


us to ‘be most apposite to the question under «°° 


cousideration:— Any one in the transaction 
of business with anothor,” says his Lordship 


“has a right to use language bona fide, which’ 
is relevant to that business, and which a 


due regard to his own interest makés neces- 
sary, evenif it should directly, or by its con- 
sequences, be injurious or painful to another; 


and this is the principle on which privileged aa 


communication rests; but defamatory com- 
ments on the motives or conduct of the party 
with whom he is dealing do not fall within 
that rule. It was enough for the defendant's 

interest,in the present, case, to deny the 


truth of the plaintiff’s assertion, to charac. : 


terise that assertion as an attempt to defraud, ` 


and as mean and’ dishonest, 
mnnecessary.”’ 
The case of Bozxius v. Goblet Freres (8), 


was wholly 


relied on by the learned Sessions Judge in 


(ay 12 A. and Ẹ 

OV Tiga B. at S. 514; 6 Jur. N.B. 18. 
(1887) 4 T. T, R. 159. 
t7) 80 Am. st. Rep. 528. 


(8) (1894) 1 Q. B. 849; 63 L.J. Q. B. 401; 9 R. 224; ` 


iE 368; 43 W. R. 392; 58 J, P. 670, 


Vol. Vv! 


- 


support of his view, is not in point, for all. 


that case lays down is, that if a solicitor, 
writing a letter ona privileged occasion on 
bahalf of a client, dictates it in the ordinary 
course of business to a clerk in his office, and 


givesit toan>ther clerkin his office to be copied, - 


that is not a publication. Where the circum- 


stances, are different, that is to say, where the. 


writer of the the letter shows it to his clerk 


otherwise than in the ordinary course of busi-’ 


nesa, there the occasion of the publication is 
not privileged and the publication must be 
deemed to be to a third person. See Phuil- 
man v. Hill 5: Oo., (9), also Odgers on Libel 
and Slander (4th Edition) pages 284, 286, 
“A man is entitled toacton a privileged occa-. 


* . . í 
sion in whatever way is reasonably necessary. 


and usual’ in such circumstances. And if, in 


so acting, he reasonably employs methods. 
which, in the ordinary course of business, 


involve a minor and technical publication of 
the dlefamatory matter, ancillary to the main 
publication which is privileged, such minor 
“ publication is also priviléged.” The same. 
principle has been laid down in the recent 
case of Edmondson v. Birch & Oo., Lid. and 
Horner(10). ford Collins, M. R.,in the course 
of hig judgment observes at page 380 “where 


there is.aduby whether of perfect or imper- 


fect obligation, as between two persons, two 
reasons, which forms the ground of a. privi- 
leged occasion, the person exercising privi- 
lege is entitled to take all reasonable means 
of ‘so doing, and those reasonable means 


may include the introdaction of third persons ` 


where that is reasonable and in the ordinary 
‘courae-of business, and if so it will not destroy 
the privilege.” Toa similar effect are the 


remarks of Lord Justice Fletcher Moultan ab 


page 382: “Ifa business communication is 
privileged as being made on a privileged 
occasion, the privilege covers all incidents of 
all transmission and treatment of that com- 


‘munication which, are in accordance with © 


the redsonable and usual course of business.” 
Where, therefore, in the ordinary course of 
business of a Company or mercantile firm it ig 
necessary that a document should be copied 
reasonably into a copy letter book or telegram 
book, the privilege is not lost. , 
The circumatances of the preseht case are, 
however, wholly different; and we find it 
somewhat difficult to follow the learned Ses- 
, (9) 10. B.-524 at, p. 527. < 
, (10) 1K.B. 871. ae 


INDIAN. OASES.. - 


295 


sions Judge in his view that this case is the 
converse of the case of Bomus v, Goblet Fre- 
res (8) and.that so far as the the question of 
publication to atbird person is concerned, the 
principle, enunciated by the Court of Queen’s 
Bench is that case governs the case beforeus. 

In the American case of Alabama and 
Vicksbury Railway Oo. v. Brookes (7), it was 
held that where a person, to whom a claim is 
presonted by attorneys on behalf of their 
client, inreplying exceeds privilege by sending 
to the attorneys a letter containing defa- 
matory statements concerning the client, 
the publication is complete when the letter 
is received and read by the attorneys. Cooper, 
in the course of his judgment observes at page 
532: “The publication was complete when 
libellous letter was received and read by 
Messrs. Dabney and McCabe, the plaintiff’s 
attorneys. This necessarily follows from the 
establishment of the faét, settled by the 
verdict, that the defamatory statement was 
not covered by the privilege of communica- 
tion. The letter from the attorneys called 
for any lawful reply from the officers 
of the defendant, but it did not invite any 
malicious defamation of their client; and the 


- defendant’s superintendent by exceeding the 


privilege, deprived his principal of any 
defence it might have had if he had kept 
within it.” l 
The contention of the petitioner's pleader 
as -regards the question of “publication” 
receives some support, by way of analogy, 
from the case of Wenman v. Ash(11)in which 
it was held that sending a defamatory letter 
to a wife about her husband is snfficient publi- 
cation. In accordance with the well-known 
principle of the “English Common Law that 
husband and wife are one person, the ntter- 
ing of a libel by a husband to his wife is no 
publication | Wenuhak v. Morgan (12)]. For 
many purposes they are, however, essentially 
different persons, and, among others, for the 
purpose of having the honour and feeling of 
the husband assailed andinjured by acts or 
communications made to the wife. As Manle, 
observes in the above case:— No doubt man 
and wife are, in the eye of the law, for many 
purposes, one person, and for many purposes 
different persons; and I think that, for the 
purpose of having his feelings injured by 
< GD) 233 L.J. 0. P. 190,18 0. B. 836:1 Com. L. R. 


59 3; 17 Jur. 579; 1 W. R. 452, 
(12) 23 Q. B. D. 685. 
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communications made to his wife, the hus-- 
hand is a different person from the wife, and 
that being so, there was sufficient publica- 
tion of the libel in this case to a third per- 
son.” 

For the foregoing reasons we hold that the 
cammunication by the respondent of the 
alleged defamatory matter contained in the 
letter, dated the 20th February, 1908, to the 
petitioner’ s pleader was tantamount to < “pub- 
lication” to a third person whithin the purview 
of section. 499, Indian Penal Code,’ and we. 
accordingly set aside the order of the District 
Magistrate dismissing the petitioner’s com- 
plaint and send the record back with a 
‘direction that the respondent's trial be pro- 
ceeded with in accordance with law. 

Revision allowed. 





(5. c. 7 A. L. J. 225.) 
ALLAHABAD HIGH COURT. 
ORIMINAL APPRAL No, 799 or 1909. 

January 19, 1910. 

Present: —Mr. Justice Tudball. 
SHEO SARAN LAL—APPELLANT 
VETEUE A 
EMPEROR—Opposite Parry. 

Criminal Procedure Code (Act V of 1898), ss. 233, 
234, 285; 236 and 2389-——Misjotnder of charges—More 
than three offences at one trial-—Irregulartty. 

The appellant was tried at one and the same trial 
for three offences under section 408 and three offences 
under section 487 of the Indian Penal Code: Held, 
that the proceedings weré irregular and that the trial 
of the aconsed in respect of six offences at one and the 
game trial, althongh they were committed within the 
apace of 12 months, contravened the rule laid down 
in section 288 even when read with section 284 of the 


Code of Criminal Procedure 1898. To hold that section” 


234 of the Code covers all offences, committed in the 
conrse separate transactions, when the number of 
offences ig more than threc, would be straining tho 
language-beyond all bounds. 

Subrahmama Ayyar v: King-Emperor, 25 M. 61, 
followed. 

In re Balgangadhar Tilak, 33 B. 221; 10 Bom. L.R. 
973; 9 Or. L. J. 226; 4 M. L. T, 45;2 Ind. Cas, 277, 
referred to. 


Criminal appeal against the order of F. D. 


Simpson, Esquire, Sessions Judge of Gorakh- - 


pur. 
Mr. A. H. O. Hamilton, for the Accnsed, 
Mr: R. Malcomson, (Assistant Government 
Advocate), for the Crown, i 


Judgment.—The appellant Shen 
Saran Lal was the clerk of the,Kasia Co. 
operative Bank in the Gorakhpur District in 


ka 
' 
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the year 1898. He has been charged. and 
tried at one and the same trial for three- 
offences under section 408, Indian Penal Code 
and three offencea of forgery under section' 
467 of the Indian Penal Code. He has been 
conyicted.and sentenced in respect of all the- 
six offences. The case against him is that 
three different persons seeking to deposit 
money in the Bank, gave over certain sums 
to him, (which 
which he gave receipts in his own hand- 
writing, forging thereon the signature of the 
Manager of the Bank. The primary quesi- 
tion arises as to whether the trial of the 
accused at one trial in respect of six offences 
is or is not an illegality, under the circum.’ 
stances of the case. Section 233 of the 
Criminal Procedure Code lays down a distinct 
rule that there shall be sa separate charge 
for every distinct offence and that every such ~ 
charge shall be.tried separately, except in 
the cases mentioned in sections 234, 285, 236 
and 239. Section 234 lays down that when 
& person is accused of more offences than one 
of the same kind committed within the space 
of twelve months, from the first t6 the last of 
such offences, he may be charged with and 
tried at one trial for any number of them not 
exceeding three. Offences of the same kind 
are defined as offences which are punishable 
with the same amount of punishment under 
the same section of the Indian Penal. Code, or 
of any special or local law. 

Prima facte, the trial of the accusd in 
respect of six offences at one and the same 
trial, althongh they may have been com- 
mitted. within the space of 12 months, 
contravenes the rale laid down in sebtion 233 
even when read with section %34. It has 
been argued, however, that section 235 
cl. (1) must be read with section’ 234, and 
that the three offences mentioned in the latter 
section must be deemed to include all the 
offences committed in three similar transac- 
tions such a8 contemplated by section 285 
clause (1); in other words, if an accused 
person goes through three sim dar transactiors 
within the period of twelve months, com- 
mitting in each transaction the same series 
of offences, he can be tried atone and thé 
same trial,*on account of all offences com- 
mitted in the course of the three transactions, 
even if they total more than three. I am of 
opinion that this wonld be too great an. 
extension of the exception mentioned in 


he embezzled) and for. < 
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section 234. A point connected with ‘these 
sections camé before the Bombay High Court 
in the case of Bal Gangadhar Tilak (1). The 
judgment in that case makes no reference 
` to whatever clause (1), section 235. Clause (2) 
of that section and sections 237 and 239 were 
considered, no doubt, but the present point 
“was not before that Court and, in my Opinion, 
clause (1), section 235 and section 234 must 
be mutually exclusive. Even atthe trial of 
-Bal Gangadhar Tilak (1), the prosecation 
was restricted. to three offences, althongh 
thera were two similar transactions in each - 
of which two similar offences had been com- 
mitted, and the aconsed has been committed 
for trial in respect of allfour offences. To 
hold that section 234 covered all offences, 
committed in the course of three similar but 
separate transactions when the number of 
offences was more than three, would, in my 
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opinion,. be straining the language of the 


. section beyond all bounds. Even in the trial 
of Bal Gangadhar Tlak (1) the Bombay Court 
did not go to this extent, and, in my opinion, 
the trial of the present appellant in-respect 
of six ‘offences, three of embezzlement and 
three of forgery, is an illegality, as was laid 
down in the case of Subrahmanta Ayyar v. 
| King- Emperor (2). 

‘In this view, I think it would be improper. 
to go into the merits of the case. I, therefore, 
admit the appeal, set aside the conviction and 
sentences and order the re-trial of the appel- 
lant on the charges preferred against him, in 
accordance with law. “Ib will be open to the 
Sessions Judge to divide the trial into two or 
three trials as he may think fit. 


Appeal allowed. 
(1) 83 B. 221; 10 Bom. L. R. 973;9 Or, L.J. 226; 
4 M. L, T. 45; 2 Ind. Cas. 277. . 
(2) 25 AL 61 (P. C.); 28 I. A. 257. 





(s. 0. TA. L. J. 228.) ` 
ALLAHABAD HIGH COURT, 
Execution Crvi APPBAL No. 719 or 1908 
WITH AN APPLICATION FOR Revigw IN SECOND 
Appear No. 588 or 1905. 

February 1, 1910. 
Present: :—Sir George Knox, Kr., Judge, and 
Mr. Justice Richands. 
IMAM-UD-DIN AND ANOTHER—JUDGMENT- 
DEBTORS— APPELLANTS, 
Tersus 
SADARAT RAI—DECREE-HOLDER— 
RESPONDENT. 
Civil Procedure Code (Act XIV of 1882), 8. 868— 


i 
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Death of reapondent—His representatives not brought 
on record —Decree passed against all the respondents-— 
Pre-emption decree-——Abatement of entire suit. 

During the pendency of appeal in a pre-emption 


_ case one of the respondents died and his represen- 


tatives were not brought on the record. In ignorance 
of the fact of death tho Conrt passed a decree both 
against the deceased and other respondents: Held, 
that the decres was incapable of execution in its 
ontirety and that the representatives of the deceased 
respondent not having been brought on the record the 
appeal abated as a whole as the cause of action did 
not survive against the remaining respondents. 

Rajchunder Sen v. Ganga Daa Seal, 31 O. 487; 
8 O. W. N. 442, referred to.” 


Imdad Ali v. Jagan Lal, 17 A. 478, distinguished. 

Second appeal ngainst the decree of H. 
Dapernex, Esquire, District Judge, Saharan.’ 
pur, confirming the decree of Babn Suderahan 
Dayal, Munsif of Deoband. 

Mr. Nihal Chand, for the Appellants. 

Mr. M. L. Agaroala, for the Respondent. 

Judgment. 

Richards, —~This application for review 
and the connected second appeal arise out of 
a guit for pre-emption. The second appeal in 
this suit came before one ofus on the 15th 
of April, 1907, with the result that the suit 
was-decreed subject tothe payment of the 
purchase-moncy. It now transpires that at 
the.date this judgment was given one of the 
respondents was dead. The judgment, of 
course, was passed in ignorance of his death. 
It is admitted that the suit was one in which 
the cause of action did not continue against 
the surviving defendants. It was necessary 
to bring on the record the representatives of 
the deceased respondent. The respondent 
-died on the 28th of October, 1906. An- ap- 
plication for execution of the decree was mado 
on_the 24th of August, 1907. Possession 
was obtained on the 8rd of September, 1907. 
Imam-ud-din and Karim-ud-din applied to 
the execution Court to set aside the execn- 
tion onthe ground that the decree having 
been passed after the death of Nanhoo was 
void and of no effect. There was a similar 
application aboul the same time by the wife 
and children of Nanhoo. The Court set aside 
the execution as to the share of Nanhoode- 
ceased, but refused to set aside the execution 
as against the other’ judgment-debtors. This 
decision was confirmed on appeal. The second 
appeal. before us is the appeal by Imam-nd- 
din and Karim-ud-din against so much of the 
order as allowed the execution to stand 
against them. They contend that the decree 
was invalid and could not be executed in part. 
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It seems to us. that the proper course for the 
plaintiff decree-holder to have taken was, 
as soon as possible after it was discovered 
that Nanhoo was dead, to have applied to 
this Court to bring on the record the 
representatives of Nanhoo and to re-hear the 
appeal. Instead of taking this course, he 
attempted to execute the decree. The present 
application purports to be under Order 47, 
Rule l of Act V of 1908, z.e., an application 
for review of judgment by a person consider- 
ing himself aggrieved. We must remark at 
once that the time limited for such an ap- 
plication is 90 days from the date of the 
decree. The present application was not 
made until the 23rd of Jannary, 1909, nearly 
two years after the decree. Even if we were 
to treat the application as one to bring on 
the record the representatives of Nanhoo 
deceased, such anapplication shonld have 
been made within six months of the death. 
The applicant having taken the course he 
did take, we see no reason for extending 
limitation even assuming that we have the 
power to do so. 
` We now have to deal with the appeal. Mr. 
Agarwala on behalf of Sadarat Rai, con- 
tends that the execution should be allowed 
to stand against those persons who were on 
the record at the time the decree was passed 
and cites in support of his contention the 
case of Imdad Ali v. Jagan Lal (1). In that 
case, as ‘in the present case, a decree had 
been passed against a deceased judgment- 
debtor in ignorance of the fact of death. 
The representatives in execution objected 
and the Court held that the question was 
~ one which properly arose under -section 244 
of Act XIV of 1882. The execution was set 
aside as against the representatives of tht 
deceased and it was allowed to stand -as 
against the other judgment-debtors. In that 
ease the decree was clearly treated as being 
capable of execution against some of the 
judgment-debtors to the exolusion of the 
representatives of the deceased. The question 
was not argued that it was a judgment 
which could be only executed in whole or 
notat all. The decreein the present case was 
a decree for pre-emption and the entire 
property, if it was a good decree regularly 
made, could have been taken in execution. 
In the case of Raj Chander Sen v. Ganga Das 


(1) 17 A, 478, 
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Seal (2) the respondent to whom money was 
due under a decree died pending an appeal 
from the decree. No application was made to 
have the representatives substituted within 
six months and no sufficient canse was shown 
for the delay. Their Lordships of the Privy 
Council held that the snit being one in 
which the cause of action did not survive 
against the remaining respondent, the appeal 
abated. Applying this ruling to the present 
case, it is quite clearthat as no representatives | 
were brought on the record in the place of 
Nanhoo the appeal abated. In our judgment 
the decree which was passed on the 15th of 
April, 1907, was not capable of. being execut- 
ed either against the surviving judgment- 
debtors orthe representatives of Nanhoo. 
“The present application fails and is dismissed 
with costs.” 

In the appeal the following judgment of 
the Court was delivered by 

Richards, J.— For the reasons given in onr 
judgment on the application of Sadarath 
Rai for review of jndgment we allow this 
appeal and set aside the order of both the 
Courts below so far as they refuse to restore 
the property to the jadgment-debtors on the 
condition that Imam-ud-din and Karim-ud- 
din do first re-pay the amount of money re- 
ceived by them from the decree-holder. The 
appellants will have their costs. 

Application for review dismissed. 


- Appeal decreed. 
(2) 31 C. 487 (P. C.),'8 O. Ws N. 442. 





(s. c. 20 P. R. 1910; 28 P. W. R. 1910) 
PUNJAB CHIEF COURT. 
Secoxp Civin Appeat No. 1143 or 1908. 

November 26, 1909. 

Present:—Mr. Justice Rattigan and 
Mr. Justice Shah Din. 

JAIMAL SINGH AND anotuyer—Poarntirrs 
— APPELLANT» 
VETSUS 
GURMUKH SINGH AND OTHERS— 


DEFENDANTS—RESPONDENTS. 

Construction of grant—‘“Family’, meaning of— 
Successton after death of grantee—Inamilation—Starting 
point—Sutt for possession against co-sharers—Plead- 
ang— Cause of action, accrual of. 

Part of the #hamilat land of a village was grant. 
ed by the Government to one K. 8. in consideration 
of his personal services asa mili man. No 
compensation was paid by Government to the pro- 
prietary body of the village. In the revenue papers, 
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the land was always entered as part of the sha- 
milat, the name of the grantee and after his death, 
that of his widow, having been shown only in the 
column of oultivation. 

The sanad, by which the grant was made, pro- 
vided that the land was granted in rent-free tenure 
for grantee’s life only, “the proprietary right to 
remain in the family of the 
snbject to assessment”, On the death of the grantee 
and his widow, the proprietary body of the village 
claimed the land as shamilat while the defendants, 


who were. the nephews and grand nephews of the. 


grantee claimed it as members of his family. The 
brothers of the grantee did not constitute a joint 


family with him living under the same roof; nor’ 


had they any hand in the cultivation of the land: 

Held, that, undér the circumstances of the case, 
the word “family” in the sanad must be taken to 
be employed in ita restricted sense; 446, a8 meaning 
the wife and children of the grantee; and not in the 
more extended sense ofa household: comprising all 
the blood relations of the man. 

Pigg v. Clarke, L. R.3 Oh. D. 872; 24 W. R. 1014; 
45 L. J. Ch. 849, relied upon. 

Consequently, when the “family” of the grantee 
became extinct, the land reverted to the proprietors 
of the village as owners of the shamslat out of which 
the grant was made. 

Were some of the co-sharers are in possession 
of joint property, the period of limitation for a 
guit for possession by the co-sharers out of posses- 
sion Begins to run from the time when the co- 
sharers in possession were asked to give up the area 
in excess of their share and when they refused to 
do so, thus setting up adverse possession in their own 
exclusive right. 


Plaiutiffs alleged in the plaint that shortly before ' 


the suit was filed, the plaintiffs asked the defendants, 
who were members of the proprietary body in the 
village, to retain possession of the land in sult, 
which was shamtlat deh, only to the extent of their 
own shares therein, but that they refused to 
do so. 

The defendants did not in their pleaa challenge the 
correctness of thi allegation: 

Held, that the cause of action must be held to 
have accrued to the plaintiffs at the time when the 
demand and the refngal were made and thai the 
defendanis could not subsequently urge that the 
cause of action accrued earlier. 


Further appeal from the decree of L. H. 
Leslie-Jones, Esquire, Divisional Judge, 
Ferozepur Division, dated the 6th July 1908. 

Mr. Duni Ohand, for the Appellants. 

S. Kharak Singh, for the Respondents. 

Judgment.—tThis appeal and the 
connected Appeal No. 11 of 1909, which arise 
out of two suits relating to the same sub- 
ject-matter, have been argued together and 
will be disposed of by one judgment. 

_ The facts are very fally statedein the judg- 
ments of the lower Courts and it is unneces- 
sary to repeat them here. The main contro- 
veray in both the appeals relates to the pro- 
per construction to be placed on the words of 


tes on his demise - 
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the sanad, dated the 10th April 1862, under 
which Daffadar Kahan Singh, deceased, under 
whon the defendants claim, held the land in 
dispute. Towards the close of his argument 
on the merits, the pleader for the respondenta 
raised the question of limitation, urging that 


in the suit out of which the present appeal 


(No. 1148 of 19508) has arisen, Ram Singh 
was made a defendant on the 6th Jannary 
1906, and that as under section 22 of the 
Indian Limitation Act of 1477, the suit must 
be taken to have been instituted against him 
only on that date it was barred by efflux of 
time, so far as he was concerned, the plain- 
tiff’s cause of action having arisen at latest 
on the death of Kahan Singh’s widow in 
October 1892. Indeed he went further and. 


argued that as the cause of action which had © 


accrued to the plaintiffs was a joint one against 
all the defendants, including Ram Singh, that, 
therefore, their suit which was barred by 
limitation against Ram Singh was so barred 
as against all the defendants. As regards 
the other suit, out of which Appeal No. 11 of 
1909 has arisen, it was contended that the 
plaintiff’s cause of action had accrued not later 
than October 1892, when Kahan Singh's widow 
died, and that, therefore, the suit having been 
instituted in February 1906, was clearly 
barred by time. 

Dealing first with the question of limitation 
thus raised, we may at once say that having 
referred to the plaints in the two suits we 
think that the plea of limitation is not made 
out and must be overruled. In the earlier 


anit, which was instituted in 1899, the allega- 


tion in the plaint as regardsthe accrual of the 
cause of action is, that shortly before the suit 
was filed the plaintiffs had asked the defen- 
dants, who are members of the proprietary 
body in the village, to retain possession of the 
land in suit which is shamilat deh, only to the 
extent of their own shares therein, bat that 


they had refused to do so. The defendants 


did not in their pleas challenge the correct- 
ness of this allegation, or ask that particulars 
as totime when the demand andthe refusal 
were made should be given by the plaintiffs; 
and that being so, we must take it that the 
‘plaintiff’s cause of action really acorued, not 
on the death of Kahan Singh or that of his 
widow, but when the defendants, who being 
co-sharers in the land in dispute us part of 
the shamslat of the village were as such co- 
sharers entitled to take joint possession of it, 
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were asked by the plaintiffs to give up the 
area in excess of their shares, and when they 
refused to do so, thus setting up adverse 
possession in their own exclusive right as 
alleged heirs of Kahan Singh, déceased. Upon 
this view of the case, it is clear that both the 
suits are within time, and we have no 
hesitation in overruling the plea of limitation: 

On the merits, it is conceded on both sides 
that the decision of each appeal turns upon 
the true construction of the word family as 
used in the sanad of 10th April 1862, the 
operative part of which runs as follows:— 

“Land granted in ‘rent-free tenure for his 
(grantee’s) life only, on the condition thathe 
shall be boundto render military service when 
called upon; but the proprietary right to re- 
main in the family of the grantee on his 
demise subject to assessment”. 

It is admitted that the land which was 
granted to Kahan Singh under this sanad was 
part of the shamilat of the village of Teona, 
and that after some negotiations Government 
took it from the proprietary body without 


paying any compensation therefor and bes-_ 


towed it on Kahan Singh, subject to the con- 
ditions specified above. It is further conceded 
that the land has always been entered in the 
revenne papers as part of the shamilut, the 
nameof Kahan Singh and, after his death, 
that-of his widow having been shown only in 
the column ofcultivation. It may, therefore, 
“be legitimately presumed, and this is not 
disputed by the respondent’s pleader, that at 
the time of making the grant the intention of 
Government was that when Kahan Singh’s 
family become extinct, the land would revert 
to the proprietors of Teona as owners of the 
shamtlat out of which the grant was made. 


The crucial point in the case, therefore, is. 


whether the defendants-respondensts can, 
under the circumstances, be said to belong 
to the “family” of Kahan Singh. It is not 
denied that Kahan Singh’s father had died 
before the grant in question, and it is not 
proved that in 1862 he and his brothers, Wir 
Singh and Mashtab Singh, constituted one 
joint family living under the same roof. The 
two above mentioned brothers are not alleged 
to have had any handin the cultivation of 
the land either in Kahan Singh’s life-time or 
after his death, when his widow Musammat 
Mahtabo was in possession. Nor is it shown 
that the present defendants, the nephews 
and grand nephews of Kahan Singh, were ever 
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treated by him as members of his own family ` 
80 as to be associated with him in residence, 
food or cultivation. Under these circum- 
stances, we think that regard being bad tothe 
fact that the grant in question was made by 
Government to Kahan Singh in consideration 
of his personal services as a military man, the 
word “family” as usedin the sanad of 1&62, 
must be taken to be employed in its restricted ` 
sense, 1. e., AS meaning “the wife and child- 
ren” of the grantee, and notin the more 
extended sense of a household comprising all 
the blood relations of the man. The respond- 
ent’s pleader himself saw the difficulty 
involved in the liberal construction put upon 
the word by the Divisional Jndge, ar accord- 
ing to that construction the collaterals of 
Kahan Singh related to him in the 10th, 
15th or even the 20th degree from the com- 
mon ancestor, would be included in the word 
“family” and would be entitled to take the 
land in dispute in preference to the owners of 
the shamtlat, to whom the land origiwally 
belonged and in whose name it has all along 
continued to be shown in the settlement 
papers: i 


The word “family” has various meanings; 
and it hasto be construed with reference to 
the contest in each particular case (see 
Stroud’s Judicial Dictionary, Volume IT, p. 
694). In an English Will case—Ptgg v. 
Olarke (1) Jessel, M. R. held, that the 
rimary meaning of the word “family” was 
‘children”, and we agree with him in that 
view. This-word must, we think, be con- 
strued, in a document of the kind we are 
considering, inits primary sense, uniess the 
context, readin thelightofattendant circum- 
stances, points to a different inten’ion. 


For the foregoing reasons, we hold that the 
defendants-respondents who are the nephews 
and grand nephews of Kahan Singh, the origi- 
nal grantee do not fall within the definition 
of the word “family” as used in the sanad of 
1262, and that, therefore, they are not entitled 
to hold the land in dispute under the terms 
of that document. The “family” of Kahan 
Singh being extinct, the land reverts to the 
proprietary body of village Teona, and the 
plaintiffs ineach suit are entitled to recover 
possession ‘thereof to the extent of their 
shares. 

(1) L. R. 3 Oh. D. 672; SAW, R. 1014, 45 L. J. Ch 
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We, accordingly, accept both the appeals 
and reversing the decrees of the lower appel- 
late Court, reatore those of the Court of first 
instance with costs throughoat. 

Appeal accepted. 
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' (s.-0. 20 M. L. J. 151.) 
MADRAS HIGH COURT. 
Orry Court Arrear No. 21 or 1907. 
July 14, 1909. 
- Present: —Sir Ralph Benson, Officiating 
. Chief Judge, and Mr. Justice 
` Sankaran Nair. . f 
A, SUBRAMANIA ALTYER~—Darenbdant 
No, 4—APPELLANT 


VOTES 
P.N AGARATHNA NAICKER anp ` 
OTHERS—-RESPONDENTS. 

` Decree, form’ of—Religious endowments—Alienation 
by temple trustees—Quit by worshippers for declaration 
of tnvaltdsty af alienation and for possession to trustees 
—Ijunction. 

Where the worshippers of a temple sue to have the 
alienation of trust property by some of the defendants, 
trustees, to the other defendants, declared invalid and 
for possession to be delivered to the trustees on be- 
- half of the temple, and the Court is of opinion ‘that 
the alienation is invalid, the proper decree to pass is 
‘one for possession to those defendants who are 
trustess. The trustees should-not be referred to 2 
separate suit to obtain possession. 

As the trustees will hold possession not on their 
own behalf bub only as trustees, it is unnecessary to 
issue an injunction restraining them from alienating 
the temple property. 

Appeal from the decree of the City Civil 
Court, Madras, in O. S. No. 165 of 1906. 

Mr. K. Srinivasa Atyangar and Mr. S. E. 
‘Sankara Aiyar, for the Appellant. 

- Mr. Ethiraja Mudaliar, for the Raspondent. 


Judgment.—tThe guit in filed by the 


plaintiffs under section 30, Civil Procedure | 


Code of 1882, for a declaration that the land 
in suit is the property of thetemple of Bala 
Vinayagar and that the alienation of that 
land ‘by the defendants Nos. 1, 2 and 3, the 


` trustees, to the 4th defendant, is invalid, and - - 
for possession to be delivered tothe trustees - 
It “was contended : 


on behalf of the temple. 
by the defendants that the temple and the 
land alleged to belong to it was the private 
property of.the defendants ‘Nos. 1, 2 and 8. 

The Judge has found, and his finding ig not 
impeached 1 in appeal, that the temple in ques- 
tion isa public temple and the defendants 


Nos. land2are the trustees thereof, The : 
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Judge has also held that the alienation in 
favour of the 4th defendant is invalid. But 
being òf opinion that defendants Nos. 1 and 
‘2 have been guilty of mismanagement he 


- has directed possession to be delivered to the 


Plaintiffs. 
Tt is contended before us thatthe plaintiffs, 
who are only worshippers, are not entitled to 


„possession, nor have they prayed to get pos- 


session. The Judge’s decree for possession, 
therefore, it is said, must be set aside. 

We are of opinion that as defendants Nos. 
2 and 3 are now trustees, the lst defendant 
having died since the institution of the suit, 


they are entitled tothe possession ofthe pro- 


perty. But we see no resson to agree with 
the contention of the appellant that such 
possession cannot beawarded to them in this 
suit. It is admitted that, after the declara- 
tion that the alienation in favour of the 
appellant is invalid, he is not entitled to retain 
possession of the property, and in a properly 
framed suit the trustees would be entitled to 
recover possession on behalf of the idol or 
temple. This suitis really brought to enforce 
the claim of the temple against the person 
who holds temple property without title, and 
we see no reason why the trustees should be 
referred to a separate suit to obtain posses- 


_ siononits behalf when possession may be 


given to them in this suit. We accordingly 
modify the decree of the Court below and 
decree that possession be given to the 2nd 
and 3rd defendants as trustees. As they will 


‘hold possession not on their own behalf but 


only as trustees, it is unnecessary to issue 
any injunction as prayed for. As the appel- 
substantially failed, he will 
pay the respondents’ costs. 

Decree modified. 





(s. o. 21 P. R. 1910; 81 P. W. R. 1910.) 
PUNJAB CHIEF COURT. 
SECOND Orv ArpgaL No. 1105 or 1908. 
November 27, 1909. 
Present:—Sir Arthur Reid, Kr., Chief Judge 
- - and Mr. Justice Roberton 
ISMAIL-—PLAINTIFF—ÀPPELLANT 
IH VETsUs 
ISMAIL AND ANOTHERB—DEFENDANTS—~— 


RESPONDENTS. 
Custom—Alienation—Gift to SNAS son—Pathans 
of Gurdespur telur), 


y 
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A sonless Pathan proprietor of the Gurdaspur tahail 
is competent by custom to make a gift of ancestral 
property in favour of his daughters son in the pre- 
sence of near collaterals. 


Farther appeal from the decree of W. A. 
LeRossignal, Esquire,” Divisional Judge, 
Amritsar Division, dated the 26th February 
1908. 

Mr. Gokal Chand, for the Respondents. 

Judgment.—_This is an appeal under 
section 70 (1) (b) of the Courts Act, and the 
sole question for consideration is whether the 
gift by Kima of agricultural land and a house 
to his daughter’s son, Dost Muhammad, is 
valid, in spite of .the existence of his near 
collaterals. ' Kima is sonless and is a Pathan, 
resident inthe Gardaspur District and taksil. 
The Courts below have concurred in 
answering the question in the affirmative, 


. following the riwaj-t-am of 1865, in prefer- 


evce to the Customary Law compiled by the 
officer in charge of the subsequent settlement. 
The réwaj-t-am of the tahsil allows the trans- 
fer and is corroborated by other evidence 
detailed by the lower appellate Court. 

We concur with the Court below in holding 
thatthe transfer is in accordance with the 
custom which governs the family ofthe donor, 
and we dismiss the appeal with costs. 


a Appeal dismissed. 


(s. c. 20 M. L. J. 119.) 
MADRAS HIGH COURT. 
Seconp Crviz APPBAL No. 793 or 1203. 
August 23, 1909. . 
Pics: -— sir Ralph Benson, Krt., Offg. Chief 
Justice,and Mr. Justice Miller. ‘ 
MUTHAYYA REDDI AND OTHERS— 
` DEFENDANTS —ÅPPELLANTS 
TT tersus 
| SUDALAIMUTHU NADAR—Prawrnye— 
RESPONDENT. 

Public Bai o right to go eines of 
action—Magistrates’ proktubitory order—Spectal damage 
not necessary — Tort. 

An order of a Magistrate prohibiting a party from 
going in procession over a public street gives that 
. party, without special damage, a cause of action for 
maintaining a suit fora declaration and injunction in 
regard to the right to go in procession. 

Kundasani Moodali v. Subbaraya Moodali, 19 M, Li 


J. 617; 33 M. 478; 1 Ind. Cas. 716, relied upon. 4 


. Second appeal from the decree of the 
District Oourt of Tinnevelly, in A. S. No. 435 
of 1905, presented against the decree of the 
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Court of the District Muusif of Tuticorin, in 
O. S. No. 415 of 1904. 

Messrs. P. R. Sundara Atyar and CO. V. 
Anantakrishna Atyar, for the Appellants. 

Mr. Adam, for the Respondent. 

Judgment.—tThere is a finding. by 
the District Jadge that the streets are ` 
public streets and ample evidence to support 
it. 

As to the cause of action we think ‘the 
order of the Magistrates—which they in- 
tended to renew from time to time until 
made permanent-—furnished a cause of action 
just a» much as the Government Order 
which was held in Kundasami Moodali v. 
Subbaraya Moodals (1) to have this effect. 

The appeal is dismissed with costs. 

The memorandum of objection i is dismissed 
with costs. ; 


. Appeal dismissed. 
(1) 18 y L. J. 617; 32 AL een 1 Ind. Cas. 716. 


(s. c. 22 P. B..1910; 29 P. W. R. 1910.) 
PUNJAB CHIEF COURT. 
Seconp Civit Arrear No. 226 op 1909. 
November 30, 1909. 
Present:——Mr. Justice Rattigan and 
’ Mr. Justice Shah Din. 
DULA SING H-—PLAINTIPA— A PPELLANT l 
VETSts 
DIAL SINGH AND OTHERS—DEFENDANTS— 


RESPONDENTS. 

Mortgage by way of conditional sale—Sole remedy— 
Punjab Alienation of Land Act (XIII of 1900); 8. 9 (2) 
—Eatinguishment of the right of conditional sale— 
Refusal by mortgagee of Deputy Commissioner's offer— 
Right to sue for monsy-decree—Personal covenant—Con- 
tract Act (IX of 1872), e. 65—Transfer of Property Act 
(IV of 1882), s. 68—Jurtadiction of Civil Courts to deal 
with terms offered by Deputy Commisstoner. 

Under the terms of a mortgage by way of con- 
ditional sale, the sole remedy, given to the mort- 
gagee for the enforcement of his rights there- 
under, was to proceed, in case of default, under 
the provisions of Regulation XVII of 1&6. Default 
took place and the mortgagee took proceedings under 
the Regulation but infructuously. 

After the Punjab Alienation of Land Act, 1800, 
came into force the mortgagee applied to the 
Deputy Commissioner for relief under section 9 (2) 
of the Act. ` The Deputy Commissioner offered 
him a farm of the mortgaged lands for a period 
of eight years. He refused this offer and-then 
brought a suit, for a money-decree against the 
mortgaged lend'or the mortgagor personally: — 

Heid, that the mortgagee was not entitled to a 
money-decree, Upon the enactment of the Punjab 
Alienation of Land Act, the remedy given to the mort. 
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gages to enforce his security by means of the cou- 
ditional sale clause was extinguished and another 
special remedy——that is, the remedy given by section 9 
(2)—-was- substituted therefor; where the mortgagee 
had no other enforceable remedy open to him, he 
must accept the legislative remedy. The Courts werd 
not, under the circumstances, at liberty to infer 
A personal covenant to pay the debt on the part of the 
mo r. . 

Kalka Singh v. Paras Ram, 22 ©. 434; 22 I. A. 68, 
relied upon. 

Arumugam v. Stvagnana, 18 M. 321, referred to. 

Civil Courts have no authority to consider 
whether the terms offered to a mortgagee by the 


Deputy Oommissioner afford an adequate remedy 
or not. 


Further appeal from the decree of W. D. 
M. Malan, Esquire, Additional Divisional 
Judge, Sialkot Division, dated the 17th 
December 1908. 

Pandit Sheo Narain, for the Appellant. _ 


Waga mama 
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was executed in favour of plaintiff, and it is 
admitted by .Mr.- Sheo Narain, his learned 
pléader, that under the terms of that deed 
the sole remedy, given to plaintiff for the 
enforcement of his rights thereunder, was to 
proceed, in case of default, under the provi- 
sions of Regulation XVII of 1806. Default 
seems to have taken place and plaintiff took 
proceedings under the Regulation, bub iu- 
fructuously, inthe year 1897. Apparéntly 
nothing further was done ‘by plaintiff to 
euforce his rights under the mortgage, and 
after the enactment of the Punjab Alienation 
of Land Act, 1900, he found himself placed 
in rather a difficult position. His sole re- 
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medy under the terms of the mortgage-deed - 


was gone, inasmuch as the conditional sale 
clause was, by the provisions of that Act, 
rendered null and viod. Seeing his difficulty, 
the plaintiff applied in 1907 to the Deputy 
Commissiover for relief, under section 9 (2) 


. of the Act, and himself requested that the 


said clanse should be exercised from the mort- 
gage-deed. This was done, and the Deputy 
Commissioner by order dated 20th January 
1908, offered hima farmof the mortgaged lands 
for a period of eight years He refused this 
offer and thereafter brought a suit, in which 
he claimed three alternative reliefs, viz. (1) 
possession as owner of the lands; (2) posses- 
sion thereof as mortgagee; by (3) a money- 
decree for Rs. 2,500 against the mortgaged 
lands or the person of the mortgagor. ` His 
claim has been thrown out by the Oourts 
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below, and he has now preferred a further 
appeal to this Court. At the hearing before us 
Mr. Sheo Narain quite frankly and rightly 
admittet that plaintiff .could not possibly 
claim either the firstorthe second of the reliefs 
above mentioned, and further that he was at 
best entitled merely to a money-decree for 
Rs. 2,100, this being the amount which, in 
the learned pleader's opinion, could at most 
be asked for. The sole question, therefore, 
which we have to decide, is whether plaintiff 
is in law entitled to a money decree, pure 
and simple, for that amount. 

In our opinion, there can be no doubt that 
he is not. Jt is conceded that, under the 
terms of the mortgage the sole remedy given 
to the plaintiff was to enforce his security 
by means of the conditional sale clause. This 
remedy ‘was extinguished upon the enact- 
ment ofthe Punjab Alienation of Land Act. 

This ‘is also admitted; but Mr. Sheo Narain 
contends that once that remedy was taken 
away, plaintiff was entitled to fall back upon 
the mortgagor’s promise to pay the debt with 
interest -and compound interest. The learn- 
ed pleader. accepts in its entirety the ruling 
of their-Lordships of the Privy Council;in 
Kalka -Singh v. Paras Ram (1), but he 
contends that that ruling ceases to operate in 
case in which the sole remedy given by con- 
tract between the parties is put an end to by 
the intervention -of the legislature. In such 
a case, he argues, that the Courts should 
imply a covenant by the mortgagor to be — 
personally liable for the debt, and in support 
of this ‘contention he refers to section 65 
of the Indian Contract Act and to section 
68 of the Transfer of Property Act, 1882. 
We cannot see how these provisions help his 
client. There might have been force in the 
argument, had not the legislature made 


` gpecial provision for cases of this kind. An 


unfortunate mortgagee might then have very 
reasonably relied upon the last paragraph 
of section 68 of the Transfer of Property Act 
as embodying a sound and equitable principle 
of ordinary justice. But the legislature has 
in express terms provided that in cases of 
this kind a mortgagee who is deprived of the 
security given to him under the terms of his 
contract, shall be entitled to another security 
in lieu thereof, and has enacted that he can, 
in such circumstances, obtain a farm of the 


(1) 23 0, 494; 22 I. A. 68. 
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mortgaged premises upon such terms as the 
Deputy Commissioner may, within the provi- 
sions of the law, see fit to grant him (section 
9 (2) of the said Act). A particular mort- 
gagee may consider that the farm offered to 
him is not an adequate remedy, but that is 
a matter with which the Civil Courts have no 
authority to deal. Jn the present case it was 
plaintiff himself who applied to the Deputy 
Commissioner for relief, and it is not contend- 
ed that he has been entirely deprived of re- 
lief. On the contrary, it is admitted that a 
farm of the land for eight years was offered 
bim, and the only grievance under which 
plaintiff labours is, that in his opinion this 
remedy or relief was insufficient. But with 
this aspect of the case we obviously have no 
concern. 

As matters stand, we are of opinion, that 
the effect of jag laka in such matters is, 
that the particular remedy given to the 
mortgagee under the terms of his contract 
has been extinguished and another remedy 
substituted in lieu thereof. The latter remedy 
is specific, and the principle laid down by 
their Lordships in the Calcutta case above 
cited, appears to us to apply as much to it as 
to other cases. Section 65 of the Contract 
Actis clearly inapplicable, for it cannot 
possibly be contended that the mortgage con- 
tract has become void, because the legislature 
has thought fit to intervene and to substitute 
another remedy for the remedy provided for 
in the mortgage deed. The mortgage still 
subsists, and it 1s because it does subsist that 
the Deputy’ Commissioner i3 empowered to 
graut relief tothe mortgagee when conditional 
sale clause is no longer of auy use to him. 

Nor again can this case by any stretch of 
language be brought within the four corners 
of section 68 of the Transfer of Property Act, 
and after carefully reading through the pro- 
visions of that section, Mr. Sheo Narain was 
forced to admit that the present case could 
not fall within any of the clauses of that 
section, except possibly the last paragraph. 
But even that provision does not help him, in- 
asmuch as the Deputy Commissioner, acting 
“(as he is empowered to act) on behalf of the 
mortgagor, has offered the plaintiff a security 
which in that officer’s opinion is “a sufficient 
security” for the debt. We cannot see, in 
the circumstances, how itis possible for the 
_Courts to accept the doctrine, that in cases 
of this kind, when the sole remedy provided 


in the contract is extinguished, owing to ` 
the fact that by legislative enactment condi- 
tional sale clauses are no longer enforceable, 
itis open to'the Courts to hold that they are 
at liberty to infer a personal covenant to pay 
debt on the part of the mortgagor. - The 
particular and special remédy ‘given in the 
mortgage-deed may no longer exist, but there 
is, in substitution thereof, another spacial Te- 
medy—that i is the remedy given by section 
9 (2) of the Punjab Alienation of Land Act, 
——and ifin any. case .2 mortgagee has no 
other enforceable remedy open to him, he 
must accept ihe legislative remedy. Of 
course, it may happen that, even after the 
conditional sale clause is eliminated, the 
mortgagee has by express agreement between 
the parties another remedy on the contract 
which is in no way impinged upon by the 
provisions of that Act. If he has, he can, of. 
course, enforce it. But that is an entirely 
different matter. f 

In the case before us the contract made no 
provisions for any such other remedy, ahd 
for the reasons giveu, we cannot accept the 
argument that weare bound, either by law 
or equity, to infer a liability upon the mort- 
gagor which is not imposed upon him under 
the terms of his contract or by legislative 
enactment. In this connection we might 
refer, by way of analogy, to the decision of 
the Madras High Court in Arumugai v. 
Sivagnana (2), The lower Courts were right 
in dismissing plaintiff’s suit and we reject the. 
appeal with costs. 


een rejected, 
(2) 13 AL. 321. 





(s. 0. 20 M. L. J. 120.) 
MADRAS HIGH COURT. 
Civit Revistoxy No. 593 or 1908. 
April 16, 1909. 

Present:—Sir Ralph Benson, Kr., Offg. Chief 
Judge, and Mr. Justice Miller. 
ZAMINDAR or VENKATAGIRI— 

PLAINTIPE— PETITIONER 
versus 
VEMARAJA SURYAPRAKASAM— 


DeranDANT—-RESPONDENT. 

Madras Rent Recovery Act (VIIE of 1865), s.11— 
Water taw chargedeby Zamindar against innamdar— 
Collector's sanction not required. 

Collector’s sanction is not required to the charge 
of water tax by the Zamindar against un 4namdar. 


Petition under section 682 of the Civil Pio- 


“et 4 
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cedure Vode, -praying the High Court to revise 
the judgmentof the Court of the Subordinate 
Judge of Kistna at Ellore, in A. &. No. -148 
of 1907, presented against the decreeof the 
Court of the District Munsif of Elore, in O. 
S. No. 322 of 1905. 

Mr. 8. Subr ahmania Aiyar, for the Peti- 
tioner. 

‘-dJudgment.—tThe Collector’s sanction 
was nob x required to the charge of water tax 

- and this item should have been allowed with 
the interest on it. We do not find that 
there was any dispute as to the amount. We 
modify [the decree by allowing the plaintiff 


to recover the amount claimed as water tax -> 


- with interest in addition to the amount al- 
lowed by the Subordinate Judge. Respondent 
mast pay the costs of this petition. 

Decree modified. - 


| 
| 
| 





= d c, 24 P. R. 1010; 87 P. W. R. 1910.) 
` | PUNJAB CHIEF COURT. 
SECOND Civit Appean No. 434 or 1908. 
December 18, 1909. 5 


Present:—Sir Arthur Reid, Kr., Chief J ee. 


and Mr. Justice Robertson. 
Sheikh FAZAL ILAHI AND OTHARH— 
PLAINTIFFS— APPELLANTS | 
versus 
- Tne SECRETARY or STATE ror INDIA 
in COUNCIL—Derzexpant— RESPONDENT. © 
Cantonments Act (XIL of 1889), e. 4 (2)—“ Define”, 
meaning jof—Power to extend existing limits of 
Oantonment—General Clauses Act (X of 1897), 8. 1+. 
“Define” in section 4 (2) of the Oantonments 
Act means to define by way of extension as 
well as by way of retrenchment. Consequently, the 
_ power to “define” includes the power to extend the 
limits of a Cantonment by the inclusion of areng 
clearly outside the limits already fixed. Under gec- 
tion 14 of the General Olauses Act, such power can be 
exorcised from time to time. 


. Further appeal from the decree of H. 
” Scott-Smith, Esquire, 
Rawalpindi Division, dated the 3rd January 
‘1908. 
Messrs. Crey and Oertel, for the Appellants. 
The Government Advocate, for the Be 
spondent, | 
Judgment.—The facts of this case 


are. fully set forth in the judgments of the. 


‘lower Courts, but we think it bæt very briefly 
to set them forth here. 

The plaintiff Fazal Ushi owned some Jand 
‘on the Peshawar road—just outside the 
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Divisional Judge, ` 


, 1905, from the 


JOS . 


-r 


Rawalpindi Cantonment. He commenced to 
build on that land. Notice was sent to him 
by the Cantonment authorities to desist. 
This, of course, was ullra vires, a fact 
eventually recognized. It was then de- 
termined to bring the ares in question 
within the limits of the Rawalpindi Canton- 
ment. Itis urged now, that the plaintiff 
never consented to his land being brought 
within the Cantonment; it is contended, 
however, tnter alia, that his consent was not 
necessary, that, as we are informed, this 
consent is stated in a letter, dated lith July 
Cantonment Magistrate to 
superior authority; this consent is set forth, 
in the letter, dated llth September, from 
the Government of India, which sanctions 
the inclusion of this land in the Cantonment, 


and it is said that the owners are understood 


to have agreed to the inclusion of this land 
in the Cantonment without compensation. 
16 is strenuously urged here, that no such 
consent was ever given, and there is nothing 


-to show thatit was. It is urged farther 


that the absence of this consent, which was 
made a condition precedent by the Govern- 
ment of India in their letter of the llth 
September 1900, to the Government of the 
Punjab not having been given, the action of 
the Punjab Government i in including the land 
in question in the Rawalpindi- Cantonment 


. and issuing the ‘Notification No. 61, dated 


12th February 1901, was ultra vires. 

We will deal with this point at once. We 
think that the letter from the Government 
of India, dated Llth September 1900, in the 
Military Department. was an authorization 
to the Punjab Government, under section 4 
of the Cantonments Act, to melado the area 
in question within the Oantonment. We 
do not propose to follow Mr. Grey as to his 
criticism of the language of this letter, or 
into the question whether or not it was based 
on incorrect information s to consent or 
other matters. If there is any such ground 


of complaint, it could be made the subject 


of a prayer to the proper authority. The 
Panjab Government acted under the orders 


‘of the Government of India in the matter, 


as provided by lawin section 4 and with 
the motives or information, which induced 
those authorities to act as they did, we are 
not concerned, “As far as this part of the 
question is concerned, their action cannot 
be said-to have been «tira vires, and the 
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Conrts would have no ground upon which 
to interfere. 

We now come to a larger question which 
weare told, is one of considerable MADU NANG, 
and itis this .— 

Section 4 of the Cantonments Act runs as 
follows :— 

“(1) The Local Government, with the 
previous sanction of the Governor-General in 
Council, may by Notification in the Official 


Gazette, declare any place in which any of. 


Her Majesty’s régular forces are quartered 


within the territories administered by such 


Government to be a Cantonment for the 
purposes of this Act and of all other Canton- 
ments for the time being in force, and may 
withdraw any such declaration. 

(2) The Local Government, with the like 
sanction, may, also by a like notification, 
define the limits of any Cantonment for the 
like purposes.” 

Can it be said that, that section justifies 
and renders legal the extension cf a Canton- 
ment which has already been once defined as 


to its limits so as to include new land, not 


already within the defined limits P 
Section 4 gives the power (1) to declare 

any “place” on which any of His Majesty’s 
regular forces are quartered to bea Canton- 
ment.—(2) to definethe limits of any Canton- 
ment section 2 provides that “all limits 
defined as thé local limits of a Cantonment 
with the approval of the Governor-General 
of Local Government before the passing of 
this Act shall be deemed to have been (res- 
pectively made, given, imposed and published 
aud) defined under this Act.” 

_ The force of the word “any” in section 4 
(2) appeais to us, therefore, to be clear. Any 
‘new Cantonment notified under section 4 or 
any old Cantonment not already ‘‘defined” 
could be “defined” by the Local Government 
under section 4 (2). Mr. Grey contends with 
great force that “to define’ means to define 
ouce for all, subject to revision possibly of 
mistakes in the original definition, which 
revision might be covered by section 14 of 
the General Clauses Act, but contends that 

“define” cannot by any stretch of language 
be held to mean also “extend” or “include.” 
He points out that under the Municipal Act 
definite powers of extension are specifically 
conferred, and that there is a careful pro- 
cedure, and- definite restriction laid down as 
to the manner in which such extension 


shall be carried out as provided in sections 
4,194 and 195 of the Municipal Act. If, he 
argues, extension by summary process were 
intended, it would have been definitely stat- 
ed. He also pointed ont that the case of 
houses and undesirable tenements cropping 
up on the limits of Cantonments is fully 
provided for by section 28 ofthe Cantonments 
Act, which practically enables the authorities, - 
to put in force as regards such area all the 
powers of control possessed aver Cantonment 
areas, except the provisions of the Honse 
Accommodation Act, which is the crux of the 
whole matter. 

Tt was farther pointed out that section 10 
of the House Accommodation Act clearly 
contemplates, that, when an extension has — 
been made of any Cantonment, it mtst be by 
way of acguisition of land—section 10 (2) 
provides that before certain action can be 
taken in regard to certain matter, a report 
must be made as to whether or not such 
action will ‘necessitate the acquisition of land 
at some future time for the extension of ‘the 
Cantonment.” 

This is the only definite provision brought 
to our notice in the Cantonment or House 
Accommodation Act regarding the extension 
ofa Cantonment, and it contemplates such 
extension, not by arbitrary alteration of pre- 
existing boundaries under the power given 
to define such'boundaries, but by the’ acquisi- 
tion of land. f 

For the respondent the learned Govern- 
ment Advocate, whose contention in regard 
to the assent of the Government of India 
having been given we have accepted, urged 
that the words “define” in section 4 (2) 
covered the words “include” or “extend.” 
The meaning of “define” in Webster's 
Dictionary was quoted to us but did not seem 
to us to assist the contention. The force of 
the word “any” in section 4 (2) we have 
already discussed. 

We have considered the matter very 
carefully. The question whether the power to 
“define” given by section 4 (2) of the Can- 
tonments Act includes the power to extend 
under that section the limits of a Cantonment 
by the inclusion of areas clearly outside the 
limits already defined is not an easy one. 

Many of the arguments put forward by, 
Mr. Grey must be admitted to have groat 
force. As regards the extension of Municipal 
limits, however, we think that, that matter 
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stands on different ground and must be- looked 


upon froma different standpoint from the 
question of extending a Cantonment, as it is 
quite clear that the Legislature deliberately 
intended to give much more. extensive and 
summary powers; as we should naturally 
expect; in the one case than in the other: 
We are not, therefore, pressed by the argu- 
ment pat forward, regarding the restricted 
power of Municipalities; and we find that 
under the provisions of section: 4- (1) . this 
area could certainly have been notified as a 
Cantonment. Under that clause it is quite 
clear that any reasonable area inthe vicinity 
of which troops are quartered can be gazetted 
as a Cantonment. It could not possibly be 
contended that, for, instance, if the number of 
troops quartered within limits, already 
definedas a Cantonment, were largely increas- 
ed so as to require a greater area for their 
necommodation, adjacent land could not be 
gazetted under section 4 (1), even though the 
new barracks were actually built within the 
old area. Seeing, therefore, that the same 
result could certainly have been attained by 
a notification under the first clause of section 
| we think it would be difficult to hold that 

it could not be done under section 4 (2). The 
_ word ‘define’ taken by itself may not in 
ordinary parlance cover “include” and 

“extend,” but looking at the Act as a whole, 
and section 4 in particular as a whole, we 
think the section must be interpreted to give 
the power taken with section 14 of the 
General Clauses Act, to “define” from time to 
time, and such power-infers the power to 
“define” by way of extension, as well as by 
way of retreuchment. If the intention of the 
legislature were not clear from the rest of 
the Act, there would be more force in regard 
to the arguments put forward in regard to 
section 4 alone; but we ao not think, it is the 
correct methodof interpretation for the Courts 
to put & hypercritical construction upon 
certain expressions in an Act, where the 
meaning is clearly indicated by the context 
and the Act as a whole. 


While, therefore, admitting that the question . 


is not free from difficulty, we hold that the 
action taken in including the area in question 
in the Rawalpindi Cantonment,cannot he held 
to be-uléira vires. The appeal, ‘therefore, fails 
aud is dismissed with ‘costs. 


Appeal dismissed, 


pas OANSES. 
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(s. c. 20 M. L. J. 181.) 
MADRAS HIGH COURT. 

Second Civa Apprat No. 812 or 1906. 
December 1, 1909. 
Present:—Mr. Justice Miller and Mr. Justice 
Sankaran Nair. 

- SANGILA—Dzvenpaxt No. 2— APPELLAKT 
Versus 
MARUTHAMUTHOU AND OTHERS— 
PLAINTIFYS AND Derenpant No. 1— 

RESPONDENTS. 
Limitation Act (XV of 1877), Sch. Ul, art. 139-- 


Adverse Possession—Lease for definite period —Holding 
over—-Limitation—Starting point. 


In the case of a lease for a definite period only, 
which is not a lease from year to year, the period of 
limitation begina te run against the lessor from the 
date of the expiry of the term of the lease. 


Second appeal from the deeree of the 
District Court of Coimbatore, in A. 5, No. 
127 of 1905, presented against the decree of 
the Court of the District Munsif of Karur, 
in O. 8. No. 581 of 1904. 


Mr. H. Balakrishna Rao, for the Appellant, 
Mr. K. P. Govinda Menon, for the Respond. 


‘ents. ° 


Judge ment.—This is a lease foraterm 
of 12 months only and under section 111, 


Transfer of Property Act, was determined 


at the expiry of the term. It is not suggested 
that the tenancy was renewed under section 
116 of the Act; and wethink the suitis barred 
under article 139 of the 2nd schedule of the 
Limitation Act of 1877. The case to which 
the District Judge refers was a case of 
tenancy from year to year determinable by 
notice. 


We reverse the decree of the District 
Judge and restore that of the District 
Munsif with costs in this and the lower appel- 
late Court. 


š < Appeal allowed. 


-DCS INDIAN 
MUHAMMAD 0. LAKHAN, 
(s. o. 25 P. R. 1910; 84 P. W. R. 1010.) 
PUNJAB CHIEF COURT. 

Secoxp CiviL APPEAL No. 1252 or 1908. 
December 17, 1909. 
Present:——Sir Arthur Reid, Kr., Chief 
Judge and Mr. Justice Johnstone. 
MUHAMMAD AND orasrs—DerenDants— 

APPELLANTS 
Cereus 
LAKHAN—P tatntive—ResponpdeExt. 

Custom—Alienation—TWill-~Daughter and son-tn- 
law Khauadamad—Gujars of Gujrat Destrict. 

Among Gujars of the Gujrat District, Willsin favour 
‘of daughtersand their husbands aro vald, only if 
made in favour of duly appointed and regularly and- 
continuously recoguized ‘Khanadamads', 

Bhole v. Fakir, 62 P. R. 1906, 138 P. L. R. 1908, dis- 
tinguished. 

Varther appegl from the decree of Khan 
Bahadur Moulvi Inam Ali, Divisional Judge, 
Jhelum Division, dated the 24th August 
1908. 

Mr. Devi Dial, for the Respondent. 

-Judgment.—tThe evidence on the 


s 
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In re KRISHNA, 


(s. c. 20 M. L. J. 132.) 

MADRAS HIGH COURT. - 
CRIMINAL Appgat No. 500 or 1909. 
October 25, 1909. 

Present:—Mr, Jastice Munro and Mr. Justice 
Abdur Rahim. 

In re KRISHNA BAIPADITHAY A— 

| APPELLANT. 

. Penal Oode (Act XLV of 1860), s. 211—‘Inetituting 
Criminal proceedings” —COriminal Procedure Code (Act 
V of 1898), s. 162—Siatement wader s. 162—Complaint 
-~—Oharge— Basis of prosecution. 

A statement made to the police under section 162, 
Oriminal Procedure Code, is not a complaint or a 
charge. Such statement, when made after the law has 
already been setin motion and when the prosecution 
cannot be said to have been instituted by that state- 
ment, cannot be made the basis of a prosecution under 
section 211, Indian Penal Code 

Chinna Ramanna Gowd yv. Emperor, 31 M. 508; 18 
M. L. J. 578, followed. : 

Appeal from the sentence of the Court of 

Session of South Canara Division in Case 

No..10 of the Calendar for 1909. 


Messrs. K. Narayuna Rao and B. Sttarama 


record does not justify our differing from the - Rao, for the Appellant. 


‘concurrent findings of the Courts below that . 


the appellant Muhammad was not khona- 
“damad of Makhan, deceased father of his 
wife Musammat Jiwani. 

Bhole v. Fakir (1), cited in the admitting 
order, dealt with Gujare of the Gujar Khan 
tahsil of the Rawalpindi District, and the 
parties to this appeal are Gujars of Gujrat. 


The “customary law” of the Gujrat Dis- 
trict, compiled at the Settlement of 1892 
supports at page 8, paragraph 16, the admis- 
sion, recorded by the lower Oourt, “that 
among Gujars such like wills are valid only if 
made in favour of duly appointed and 
regularly and continuously recognised 
khanadamad, and no instance opposed to the’ 
rule laid down in the “customary law” has 
been cited. The appeal, therefore, fails and is 
dismissed with costs, 

Appeal dismissed. 


(1) 62 P, B. 1906;"1961P. L, R. 1908, 


~ 


e 

The Public Prosecutor (C.F. Napier) ,for the 
Crown. 

Judgment.—0On the morning of the 
22nd March 1908, the house of the accused 
was burnt down. At 4 r. |m. that day Pro- 
secution Witness No. 4 reported to the Potel- 
Defence Witness No. 9—that Prosecution 
Witness no 1 had set fire to the house. The 
Fotel reported this to the Police in Exhibit 
D and asked them to come and investigate. 
Prosecution Witness No. 10, the Constable 
who received the report, went to the scene 
on the 23rd March and after questioning 
the accused, his wife and children, arrested 
Prosecution Witness No. I. What the accused 
said was embodied in the Constable’s Case 
Diary: Exhibit F. It was also made the 
subject of a separate statement, Exhibit E. 
which theaccused signed. Prosecution Witness 
No. 1 was tried for arson but was discharged. 
Proceedings were then taken against the 
accused, andthe charge under section 211, 
Indian Penal Code, on which. he has been 
tried and convioted is that with intent to 
cause injury to P. W. No. 1 he instituted 
Criminal proceedings before the Constable, 
Prosecution Witness No. 10, charging Pro- 
secntion Witness No. 1, with having set fire 
to his house knowing that there was no jast 
or lawful ground for his action. Objection 
is taken that the statement made by the 
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accused to the Constable was a statement 
made under section 162, Criminal Procedure 
Code, and that such a statement is not a 
complaint or charge and cannot be made 
the basis of a prosecution for an offence under 
section’ 211, Indian Penal Code; that the 
statement made by the accused ‘to the Con- 
stable though reduced to writing and signed 
by him, was a statement made under sec- 
162, Criminal Procedure Code, and not under 
section 154, Criminal Procedure Code. There 
can be no doubt on the facts of this case. In 
Ohinna Ramanna Gowd v. Emperor (1). Tt 
was held that a statement made under sec- 
162° Criminal Procedure Code, cannot be 
made „the basis of a prosecution for an 
offence nnder section 211, Indian Penal Code. 
When the accured made his statement the 
law had already been set in motion against 
Prosecution Witness No.1, and the proceed- 
ings cannot be said to have been instituted 
by the statement made by the accused to 
the Constable. We set.aside the conviction 
nnd acquit the accused. His bail bond is 


discharged: 


-~ 


l Appeal allowed. 
(1) 31 M. 506; 18 M. L.J 573. 


y 





(s. c. 26 P. B. 1910; 32 P. W. R. 1910.) 
“ PUNJAB OHIEF COURT. 
Srconp Civm AppgaL No. 1319 or 1907. 
r January 10, 1910. 
Present:—Sir Arthur Reid, Kr., Chief Judge. 
RADHA RAM AND OTHERS——-I)KEBNDANTS— 
`- APPELLANTS r 
; . peraus 
ANOKH SINGH AND OTHERS—-Pl,AINTIFERS— 
RESPONDENTS. 

Punjab Pre-emption Act (II of 1905), 8. 3 (2), (3)— 
Fillage or Town—Rori, tahsil Sirsa, District Hissar. 

Rori, in tahsil Sirsa, District Hissar, is not a 
“town” but m “village” for the purposes of pre- 
emption. : 

A place, having a population of about 3,300and com- 
prising about 600 hongos, which has not been pre- 
goribed as n town in the last Gazetteer, has not a 
Municipality and has a large area of agrioultural 
laud attached to it, ia a “village”, in spite of the ‘fact 
that 40 or 50 of the houses are pusca and 10 or 123 of 
the inhabitants pay income-tax. i ‘ | 

Further appeal from the decree of O. H. 
Atkins, Esquire, Divisional Judge, Ferozepore 
Division, dated the 11th April 1997. 

Mr. Duni Ohand, for the Appellants. 

Mr, Ganpat Rat, for the Respondents, 
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NAYANA NAICKAN y. GHULAM GHOWSE. 


. Judgment.—tThé finding of the lower 
appellate Court is that Rori is a village, and 
l see no reason for holding that this finding 
is erroneous, Rori ha3 not been prescribed as 
a town in the last gazetteer; it is not and was 
not at the date of sale a Municipality; the area 
of agricultural land is about 11,500 acres 
for a population all told of about 3,300; the 
number of houses is abont 600 and the arena 
of agricultural land per house is abont 20 
acres. 

The facts that 40 or 50 of the honses are 


_pakka and that 10 or 12 of the inhabitants 


pay income-tax, do not of themselves justify 
the conclusion that Rori isa town, and the 
other facts stated above indiente that it is a 
village. 

Tor these reasons no cause for interference 
under section 70, (1) (b) with the finding on 
remand bas been established, and on that 
finding the appellant, as remarkedin the 
remand order, has not a leg to stand on. 

- The appeal is dismissed. 
: Appeal dismissed. 





(s. o. 20 M. L. J. 136.) 
MADRAS HIGH COURT. 


= Miscetnangocs Givin APPRAL No. 4 or 1908, 


= January 15, 1909. 


 Present:—Mr. Justice Munro and Mr. Justice 


Abdur Rahim. 
NAYANA NAICKAN— APPELLANT 


5 CETUS 
Syed GULAM GHOWSE SHAH— 
AR RESPONDENT. ' 

Civil Prosedure Code (Aet XIV of 1882), se. 244, 
642—A ppeal— Arrest of judqment-debtor-—Order reject- 
ing application for exemption—Ewecution of decree— 
Powers of Court—Judge empowered to 1asue wamani 
has power to order exemption. 

An order dismissing a judgment-debtor’s application 
claiming exemption from arrest under section 642, 
Oriminal Procedure Code, is an order determining a 
question relating to the execution of the decroe 
under section 244 and is, consequently, appealable. 

A Judge, who has power to issue a warrant for 
the arrest ofa judgment-debtor, has power to issno 
orders for his release if he is found to have been 
illegally arrested at a timo when he was exempt from 
arrest. 


Appeal from the decree of the District 
Coart of Tanjore, in A. S. No. 139 of 1907, 
presented against the order of the Court of 
District Munsif of Tanjore, in E. A. No. 1320 


- of 1906, in O. S. No. 59 of 1900; 


32 


$10 
RAM CHAND Vv. RAM SUKH DAS. 


Mr. T. BR. Ramachandra Aiyar and Mr. G. 
Ñ. Ramachandra Aìyar, for the Appellant. 

_ Mr. S. Srinivasa Asyar, for the Respondent. 

Judgment The ‘first contention is 
that no appeal lay. ‘to the present Judge 
wrainst the order ofthe District Munsif. The 
respondent, at the instance of the appellant 
the decree-holder, was arrested in execution 
under a warrant issued by the District 
Maunsif. He petitioned the District Munsif 
for his release, pleading exemption from 
arrest under section 642, Civil Procedure 


Code. The District Munsif dismissed the 
“that the right to 


petition on the ground 
exemption was not proved. The District 
Munsif’s order was clearly an order under 
section 244, Civil Procedure Code, sa it deter- 
mined-a question. between the parties to the 
decree relating to the execution of the decree. 
An appeal therefrom lay to the District Judge. 
The remaining contention pressed is that the 
District Munsif had no jurisdiction to 
entertain the petition for exemption. 

The District Munsif who had power to iasne 
a warrant for the respondent's arrest had 
surely power to issue orders for his release 
if he was found to have beenillegally arrested 
əta time whenhe was exempt from arrest. 
Every warrant of arrest must be considered 
to be issued subject to the provisions of 
section 642, Civil Procedure Code. ` 
; "The appeal is dismissed with costs. - 

Appeal dismissed, 


+ 





~ 


(a c. 27 P. B. 1910; 80 P. W. R. 1910.) 
- PUNJAB CHIEF COURT. 
Cit Reviston No. 2337 or 1907. 
January 10, 1910.: 
Present;—Sir Arthur Reid, Kr., Chief Judge. 
- RAM OHAND — DEFENDANT —PFTITIONER 
versus 
BAM SUKH DAS —PLAINTIFE — 
RESPONDEST. 

Fuluation of euit—Jurisdiction —Suit for recovery of 
immovable property from tenant--Gourt Fees Act 
(FH of 1870), s. 7, XI(cl. c) —Suits Valuation Act (VIT 
of 1887); 3. 8: 

The value for purposes . of Oourt-fee, and’ conse- 
quently, for purposes of jurisdiction, of a suit for the 
recovery of immovable property from.a tenant, in- 
cluding a tenant holding over after the deter- 
mination of a tenancy, is the rent for the year next 
before suit. 

Sobhan Lal yv. Gulab Mal, SOP. B. 1806, followed. 


Application for revision of the decree of 


` 
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C. H. Atkins, Esquire, Divisional: Judge, 
io ‘Division, dated the 8th June, 

Mr. Broadway, for the Petitioner. 

Mr. Shadi Lal, for the Respondent. 

Judg ment.—I see no reason for in- ` 
terference. The Courts below have found that 
the petitioner’s- possession was as tenant, and 
Pursick v, Parsick (1), cited for him, does 
rot help: him. 

Since the judgments in Sohan Lal v. Gulab 
Mal (2) and ‘Ram Raj Tewari v. Girnandan 
Bhagat (3) were delivered, the Court Fees 
Act has been amended by the enactment of 
section 7 XI (cl.c), which values suits for 
the recovery of immovable property from a 
tecant, including a tenant holding over after 
the determination of atenanoy, according to 
the amount ofthe rent payable for the year 
next before the date of. presenting the plaint. 
On the findings of the Courts below it is 
immaterial that the petitioner denied the 
existence of the relation of landlord and 
tenant, pleaded that he was owner of the 
property i in snit and set up adverse posses- 
sion. These pleas were found to be ground- 
less, and it was found that the petitioner was 
a tenant who had held over. Section 7, (XI) 
of the Court Fees Act is not one of tha gec- 
tions or sub-sections excluded by section 8 of 
the Suits Valuation Act from -the rule, that 
the value as determinable for the’ computa- 
tion of Court fees and the value for purposes 
of jurisdiction shall be thesame, and I have 
no hesitation in following Sohan Lal v. Gulab 
Mal (2) holding that the value, as against 
the petitioner, is the rentfor the year next 
before suit. This rent has been fixed at one 
rupee per mensem, and is in any case well 
within the- jurisdiction of a Munsif of the 
first class. 

The first ground, on which notice was 
issued, therefore, fails, and the other ground, 
that the petitioner's witnesses for whom 
process fees were paid were not examined, 
was apparently advisedly not pressed in the : 
lower appellate Court. The record indicates 
that many adjourninenta were granted be- 
tween the 31st October and the 26th Febru- 
ary to enable the petitioner to produce his 
witnesses, and*that he wasresponsible for 
their not Veok examined. 


> 72 P. R. 1899. 
2) 50° P. R. 1898.. 
(3) 15 4. 63. 
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PARAMASAWMI IYENGAR v. PUSALA THEVAN. 


The application is dismissed with costs. 
Revtston rejected. 


i 





(a. 0. 20 M. L. J. 142.) 
MADRAS HIGH COURT. | 
Secoxp Civin APPEAL Nos. 921 ro 952 or 
1908, 


October 8, 1909. ` 


Present: —Sir Ralph Benson, Kr., Offg. Chief 
Justice, and Mr. Justice Sankaran Nair. 
PARAMASAWMI TYENGAR—Ptarstipr 
` APPELLANT ` 
Versus 


PUSALA THEVAN AND OTHERS— 


DEFENDANTS—~RESPONDENTS. 

Madras Rent Recovery Act (VIII of 1865),s. 11—Land- 
lord and tenant-——Hinhancement of rent— Landlords’ 
right to enhance rent-—Dry land conterted into wet at 
tenants’ enpense——Onstom of enhancement in such cases 
illegal—Illegal condition in patta. 

A landlord is entitled to raise the rent only if the 
improvement is effected at his own expense or at the 
expense of the Oollector, and in either case only 
with the sanction of the Collector, when the rent pay- 
able is in fact higher, the case falls within the 
proviso to section 1! of the Madras Rent Re- 
covery Act. - 

-À usage to charge assessment at tho wet rate on 
account of the tenant’s converting land from dry to 

` wet or any other improvement effected at the tenant’s 
expense is illegal. 

A condition in the patta, which enables‘the landlord 
to receive a higher rent when the wet crop is cultivat- 
ed with water brought into the flelds at the tenant's 
expense, cannot be enforced, 


Second appeals from the decrees of the 
District Court of Madura, in A. S. No. 531 to 
560, 647 and 648 of 1907, presented against 
the decision of the Court of the Deputy 
Collector of Madura in Summary Suits Nos. 
102 &c. of 1906, respectively. 

Mr. S. Shindu Aiyangar and Mr. N. R. 
K. Thathachariay, for the Appellant. 

Mr. K.N. Aku for the Respondents. 

Judgment. —The question is whether 
the plaintiff is entitled to claim wet assess- 
ment on dry lands cultivated with wet crops, 
whatever may bethe source of irrigation. The 
Judge had found that there was no contract, 


express or implied, to pay rent at the rate 
claimed, and nothing has been urged before 
us to show that he was wrong. It was then. 


argued that the plaintiff is enfitled to prove 
that héis entitled to do so by “custom. The 
Deputy Collector and the District Judge held 
that the custom is invalid as it is opposed to, 
the provisions of Act VIII of 1865. We 
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agree. .We are unable to. agree with the 
appellant’s pleader that in such cases the 
landlord does.not_raisé the rent. Where the 
rent payable is in fact higher, the case falls 
within ‘the proviso to section 11, Rent Re- 
very Act. A usage to charge assessment at 
the wet rate or account ‘of the tenant’s cou- 
verting land from dry to wet or any cther 
improvements effected at the tenant’s expense 
is illegal. Seo Fischerv. Kamakshi Pillai (1). 
The ground of decision is that a lanllord is 
entitled to raise a rent only if the improve- 
ment is effected at his own expense or at the 
expense of Government, and in either case 
only with the sauction of the Collector. 
We hold forthe same reason, that the custom 
set up in this caseis illegal and that the con- 
dition in the putta which enables the land- 
lord to receive a higher rent when the wet 
crop is cultivated with water brought into 
the fields at the tenants’ expense cannot, 
therefore, be enforced. The second appeals. 
Nos. 921 to 925, 925 to $32, 984, 936, 937. 
940 to 944, 946, 948, 951 and 952 of 1948 
are accordingly dismissed with costs and the 


others without costs. ` 


Appeals drsmtased, 
(1) 21 M. 136. 





| (s. c. B P. R. 1910 Cr; 9 P. W. R 1910 Cr.) 
PUNJAB CHIEF COURT. 
CerminaL Revisrox Case No. 1620 or 1908. 
December 8, 1909. 
Present:—Sir Arthur Reid, Kr., Chief Judge, 
~ aid Mr. Justice Johnstone. 
EMPEROR 
VErsUs 
BAN SIDHAR AND axorHer—AcCUBED. 
Explosives Act (IV of 1884)—License——Patakhas. 


, No license for the manufacture or sale of patakhas 
is required under the Explosives Act, 


Case reported by M. L. Waring, Esquire, 
Sessions Judge. Jullundur Division, with his 
No. 533, dated the 2nd December 1908. 

Facts.—The two accused, Bansidhar 
ana Gian Chand, shop-keepers of Jullundur 
city, were found in possession of a large 
quantity'of crackers or patakhas, which are 
sold at the time of shablrat, without obtain- 
ing a license for their sale. The accnsed 
admitted the possession but submitted that 
no license was required as the crackers did 
not fall in the definition of fire-works. 

_ The accused, on conviction by J. O’ Neil 


912 
VRNKATAOHELLAPATHY t. KANAKABABAPATHI, 


` Shaw, Esquire, exercising the powers of a 
Magistrate of the’ lst class, in the Jallundur 
District, were sentenced by order, dated 25th 
September 1908, under section 5 of Act IV 
of 1884 to a fine of Rs. 10 each which has 
been paid. 

The proceedings are forwarded for revi- 
sion on the following grounds:—— 

The question is whether the articles, 
known as palakhas of which they were in 
possession, come within the meaning of the 
term fire-works as used in the Act. A patakha 
consists of a pinch of coloured potash rolled 
up with one or twb little bits of kankar ina 
piece of paper and tied up with twine, the 
whole forming a pellet which explodes on 
concussion, Though the Magistr ate’s reasoning 
is not very convincing itis certainly possible 
to maintain logically that this pellet is a 
fire-work; but the same logic wonld oblige 
us to hold that a Christmas cracker or a 
lucifer match was a fire-work——a conolnsion 
repugnant to practical sense. The line to be 


drawn round-the definition of fire-works must, 


I think, be fixed, riot by stretching the mean- 
ing of a word to its utmost length, but by a 
consideration of the question whether there is 
“Any advantage to the community i in calling a 
“thing a fire-work which is not expressly des- 
oribed as, such by the Act and the Noti- 
` fications. ~ 

In the case of akak bah there seems to be 
none, and I referthe point to the Chief Court 
with a recommendation that the conviction 
be quashed. 

Judgment.—tThe question here is 
whether the patakhas described by the Ma- 
gistrate and the Sessions Judge are fire-works 
within the meaning of the Act, IV of 1884 
and the Notification No. 4555—4 of 31st May 
1907, Department of Commerce and Industry 
under it. It seems that they are small 

‘packets, wrapped in a paper of coloured 
~ potash mixed with small pieces of kankar, 
and that they explode with a slight 
report when thrown with force against 
a wall or other hard surfece. They are not 
made all the year round for general use, but 
forma plaything at the time of Skab-t-barat 
No doubt in a strictly literal sense they ure 
fire-works, inasmuch as they flash and explode; 
but inthe Punjab they have been mannufac- 
tured and sold without license for 25 years, 
notwithstanding the existence of the Act of 
‘1884, and we are disposed to agree with the 
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learned Sessions Jndge that no license for. 4 
their manufacture or sale should be required. ` 
We think, adverting to the ‘second class of _ 
Hixploaives ”” as defined i in the Act, Lhat 
they are not used for “pyrotechnic effect, * 
being found amusing for the unexpected 
report they make and not for their exhibition 
of flames, which is inappreciable; and we 
have some difficulty in assigning to them any 
“practical effect by explosion,” words which 
probably connote the propulsion of missiles, 
or the fracture of rocks, or the blowing up 


-of masses of solid matter. 


For these reasons we set aside the convic- 
tions in this case and order refnnd of the 
fines. 
$ Conrietions set aside, 


(s. c. 20M. L. J. 146.) 
MADRAS HIGH COURT. 
Civ, Reviston Petrrrons Nos. 751 to 757 
OF 1908. i . 
December 10, 1909. 
Present: —Sir Arnold White, Kr., Chief 
Judge, Sir Ralph Benson, KT., Judge, and _, 
Mr. Justice Sankaran Nair. 

SRI VENKATACHELLAPATHY 
SUBYYA VYAVASAYA Compary— 
PLAINTIFF—PETITIONER 
VETUSS 


KANAKASABAPATHI PILLAI AND 


OTHERS-—PDEFENDANTS— RESPONDENTS. 

Provincial Small Oause Courts Act (TX of 1887), Sch. 
Ti, art. 18—“Sut velating to a trust”? —Suit for 
‘ recovery of subscription due from trust—Smali Cause 
Suit. 

The plaintiff company sued the defendants 
Nos. 1—4for subscriptions alleged to be due to the 
company from defendants as members of the company. 
Defendant No. 1 was described in the plaint as 
Dharman (trust) and the other defendants as its trns- 
tees. The plaintiff prayed for payment of the amount 
claimed from the lst defendat, 4. e, apparently out 
of the trust property, and alternatively by defondants 
Nos. 2- 4 perazonally—. 

Held, (per Chief Justice and Sankaran Nair, J; 
Benson, J. dessentiente), that the suit was notn 
“wait relating to a trust’? within the meaning of the 
words of art. 18, Sch. II of the Provincial Small Causa 
Courts Act, and was, consequently, cognizable by a 
Small Cause Court. 

Sundaralingam Chetty v. Mariyappa oei 26M, 
200, followed. 

Krishnyayar v. Sundararaja Iyengar, 21 AL 245; Bf. 
F. Subramania Iyer v. Pandi Doraiswamy Tevar, 26 M. 
368, distinguished, 


Patitions under section 25 of Act 1X of 
1887, praying the High Court to revise 
thy orden of the Subordinate, Judge's. Court 


Yo. VI 
: VENKATACBELLAPATHY t. KANAKASABAPATHI, 


of Tuticorin, in S. ©. Ss. Nos. 491 to 495, 
1139 and 1140 of 1908. 

.->Mr. A. 9. Bulasubrahmanta Atyar, for the 
Petitioner. 

Mr. 8. Srintvasa Aiyar, for the Respon- 
dents. 

Judgment. 
(C. R. P. 751 of 1908)- 

White, C. J—This is a petition under 
section 25 of the Provincial Small Cause 
Courts Act, 1887, against the decision of the 
Subordinate Judge of Tuticorin on the 
preliminary objection that the suit being one 
-“velating toa trast” within the meaning of 
art. 18 of the second Schedule to the Act, 
it was not triable on the Small Cause side of 
“the Court. The Subordinate Judge allowed 
the preliminary objection. | 

The suit is by a limited liability company 
” brought in the nanie of the President” of 
the company, for “subscriptions” alleged to 
be due to the company under its articles of 
association and rules, from defendants Nos. 2 
to 4s mombers of the company. 

Defendants Nos. 2 to 4 are described in the 
plaint as the trustees of a “Dharmam”’ or 
charitable trust, the trust itself being the 1st 
defendant. The Glaim is made against the 
defendants Nos. 2 to 4, as trustees, and 
alternatively in their private capacity, The 
plaintiff asks for payment of the amount 
claimed from the Ist defendant, 7. e., 
apparently out of the trust property, and 
alternatively by defendants Nos. 2 to 4 per- 
sonally. The 2nd defendant pleads that the 
trust funds are in the possession of defen- 
~ dants No. 3 and 4 and thatthey are liable. 
"He denies his personal liability. : The 3rd de- 
fendant pleads, inter alsa, that he and defend- 
ants Nos. 2 and 4 arenot the trustees of the 

` Dharmam” and that the próperties of the 
“Dharmam” are managed by the entire body 
of the ‘caste of which defendant Nos. 2 to 4 
are members. The 4th defendant pleads, 
inter alia, that defendants Nos. 2 to 4 are not 
the sole trustees and thatthe trast property 


. is managed by the whole caste. 


It seems to me that the suit is one relating 
to the liability of the defendants, 
trustees, or in their personal capacity, to pay 
to the colapany the ` ‘subscriptions” alleged 
to be due from them as “members, “ and that 
itis not a ‘suit relating to a funky within 
the meaning of the words of the 2nd Schedule 
of the-Act, In a opinion the fact, that in 

T EEE er ae 
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order to decide thequestion raised in the suit 
-it may be necessary to determine whether the 
trust property is liable, does not make the 
suitone ‘relating toa trast’. The defen- 
dadts are not. sued because they are trustees, 
. but becanse, as the plaintiff alleges, they are 
liable under the articles of association of the 
company to pay the subscriptions claimed. 
It may be that, as a result of a decision in 
this suit; questions may arise for - determinna- 
tion as between the defendants Nos. 2 to 4+ 
and their cestut que trustent Gf any) but this, 
in my opinion, does not make the snit one 
“relating to a trust” as between the plaintiff 
and defendants Nos. 2 to 4. 
` The words ‘suit relating to trust” are. no 
doubt, wider than the words in the corre- 
ponding enactment in the Presidency Small 
Cause Courts Act, 1882, which are “suits to 


` enforce a trust” but the introduction of the 


words ‘including a suit, ete, in article 18 of 
the 2nd Schedule to the Provincial Small 
Cause Courts Act, seems to me to indicate, 
that the words “‘suits relating to a trust” 
should be construed in arestricted sense. 

` Jf the words “suit relating to a trast” are 
surceptible of the general interpretation 
which theSabordinate Judge has placed upon 
them, the later words Of the paragraph “in- 
eluding: etc” would seem to be unnecessary. 

1 think the view Ihave indicated_is borne 
‘out by the authorities [see Sundaralingara 
Ohetty v. Mariyoppa Ohetty(1)]. In Krishnayyar 
v. Sundararaja Iyengar (2), where it was held 
the suit was not cognisable by a Small Cause 
Court, the snit was by a trustee against his 
predecessor in office for loss to the cesteur gue 
trust by the defendant’s negligence, t. e., 
breach of trast. In M. V. Subramania Iyer v. 
Pandi Doraiswamy Pevar (8), where it was 
held the suit was not cognisable, the plain- 
tiff’s cause of action, if any, was to enforce 
the performance of the trust in so far as the 
trust related to him. 

I think the Small Cause Court had juris- 
diction, that the order of the Subordinate 
Jadge on the preliminary objection should be 
set aside, and that the case should go back to 
tlle Subordinate Judge to be dealt with by 
him asa Small Cause suit. The costs in 
this Court are to abide the result. ©. R. Ps. 
Nos. 752 to 757 follow. 

0 26 M. 200. 


2) 21 M. 245. 
3) 26 M. 368. 
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GANESHI LAL v. SHUGAN CHAND. 


(C. R. Ps. Nos. 751 to 757 of 1908) 

Benson, J.—I find it difficult to hold that 
these suits are not “suits relating to a trust” 
within the meaning of art. 18 of the Pro- 
vincial Small Cause Courts Act. 

The lst defendant is the trust itself. 
Defendants Nos. 2 to 4 are sued as trustees, 
and itis the trust property which the plaint 
seeks to make primarily lable for the sums 
claimed, the claim againat defendants Nos. 2 
to 4 personally being only an alternative claim. 
Ido not think that the cases cited by the 
petitioner’s pleader support his contention 
that such suits as those now in question do 
not ‘relate toa trust” nor do Ithink that the 
words at the end of art. 18 (“including a 
suit, etc.) can be read so as to restrict the 
generality of the preceding words “suits 
relating to a trust”. 

The present suits, on the face of the plaints, 
involve the question of the liability of the 
trust property, and this directly raises the 
question of the trustees’ right to deal with 
trust property in the way they have done. 

I, therefore, think that they relate toa 
trust and are not triable by a Small Cause 
Court. 

I would dismiss the petition with costs. 

White, C. J—As my learned brother 

- differs, the point of law, which is stated in 
the judgment, will bereferred to Mr. Justice 
Sankaran Nai: under section 98 of the Civil 
Procedare Code. 

Before Sankaran. Nair, J. 


Mr. N. Rajagopalachariar for Mr. A. &. 
Balausubrmania Atyar, for the Petitioner. 

Mr. 8. Srinivasa Atyar, forthe Respondents. 

Sankaran Nair, J—I agree with the Chief 
Justice. The orders of the Sub-J udge will 
be set aside and he will be directed to restore 
the snits to hia file and dispose of them in 
accordance with law. It ig open to him, if he 
thinks fit, to act under section 23, Small 
Cause Courts Act. The parties will bear 
their own costs in this Court. The costs in 


the lower Court to be provided for in the 
final decree. wg 


Petitions allowed. 
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(s. ¢. 9 P. R. 1910 Cr; 12 P. W. R. 1910 Cr.) 
PUNJAB CHIEF COURT. 
Criminal Revrsion No. 1232 or 1909. 
December 10, 1909. 
Presont:—Mr. Justice Shah Din. 
GANESHI LAL—PETITIONER 


veT sus | 


SHUGAN OHAND——RESPONDENT. . 

Werkman’s Breach of Contract Act (XIII of 1859), 
scope and applicability of — Advance by way of loan— 
Construction. 

The provisions of Act XTIIT of 1859 can only apply 
to the case of workman, who has received from 
his employer an advance of money on account of any 
work which he has contracted to perform; they 
do not apply toa case in which the workman con- 
cerned has only received a loan from his master or 
employer without any reference to his wages for the 
work which ho has agreed to do, and which loan has 
tobe repaid by monthly instalments extending over 
a certam period without any deductions being made 
from the wages in respect of these instalments. 

Tho Act being of a penal nature must be construed 
strictly. 

Ram Prasad v. Dirgopal, 3 A. 744; Queen-Empress 
v Rajab, 16 B 368; Reg. v. Jethya, 9 R. H. C. R. 171; 
Fazal Din v. The Empress, 17 P. R. 1890 Cr., foligwed. 


Case reported by A. E. Martineau, Esquire, 


Sessio.s Judge, Delhi Division, dated 29th . 


September 1909. 

Order.— For the reasons given by the 
learned Sessions Judge, in which I concur, 
I hold that the contract between the parties, 
as evidenced by the agreement, dated the 
21st July 1903, does not fail within the 
purview of Act XIII of 1859, and that the 
order passed by the Magistrate under that 
Act is bad in law. 

The provisions of the Act in question can 
only apply to the case of a workman, who has 
received from his employer an advance of 
money on account of any work which he has 
contracted to perform: they do not apply to 
a case, like the present in which the workman 
concerned has only received a loan from his 
master or employer, without any reference to 
his wages for the work which he has agreed 
to do, and which loan has to be repaid by 
monthly instalments extending over a certain 
period without any deductions being made 
from the wages in respect of those instal- 
ments. s 

The case before me is very similar to the 
one reported as Ram Prasad v. Dirgopal(1) in 
which Oldfield, J., observes as follows:— 

“There mast be a contract for work, and 
the money must have heen received in 


advance on account of the work to be per- 
(1) 3 A, 744; ~ 
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formed, In this case it appears that the 
complainant employs workmen as engravers 
on brass; and he alleges that the accused 
received from him certain sums on the agree- 
ment that they would work for him, and for 
no other person, until they have repaid the 
mouey, and that they have broken the con- 
tract by leaving his employment: It appears 
that the money was given them as a loan, 
and without any reference to the wages or 
payment for the work they preformed, which 
was to be paid for at a certain rate, without 


any deduction on acconnt of the money they - 


had received, and ag a matter of fact no de- 
duction from the wages wasever made. The 
money they received, therefore,- cannot be 
said to have been an advance made on account 
of any work contracted to be performed; it 
was not to be considered as the payment for 
- any work. The contract was nothing more 
than for: a loan of money, to which was 
attached a condition that the borrowers, in 
couMideration of receiving the loan, should 
work for the complainant and not transfer 
their services elsewhere until they repaid the 


money. This was something quite different. 


from any contract which the -Act con- 


templated.” 

The terms of the contract in the present 
case are identical, for all practical purposes, 
with those of the contract in the Allahabad 
case, and I have no hesitation in agree- 
ing with the view of the law as embodied in 
the above observutions. < 


A Division Bench of the Bombay High- 
Court adopted the same‘ view in the case of - 


Queen-Empress v. Rajab (2), and it is note- 
worthy that some of the terms of the con- 
tract in the Bombay case, as set out at 
page 368 are the ‘same as those of the con- 
tract entered into between the parties in this 
CASE. 
Judges say:— 

“The written contract sued upon * * * 


does not allude to any advance. On the con-’ 


trary, it stipulates very plainly that the 
accnsed workman is to receive wagea for hig 
work as they accrue due: and it provides that 
he is to take a receipt for any money he may 
repay * + w * The 
case appears to be on all fours With In re Ram 
Prasod, (1) and to fall within the principle of 
Reg. v. Jethya (8).” 


(2) 16 B. 368, (8) 9 B, H. O, R, 171, 
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At page 372 of the report the learned - 
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The Act (XIL of 1859) being of a penal 
nature has to be construed, strictly and ib 
applies only to cases where there has been an 
advance of money on account of any work 
which has been. contracted to be performel 
[see also Fazal Din v. The Empress (+)]. 

For the above reasons, I agree with the 
learned Sessions Judge in holding that the 
present case does not fall within the scope of 
Act XIII of 1859, and I set aside the order 
of the Magistrate, which js wléra vires and 


bad in law. 
(4) 17 P. R. 1890 Or. 





(a. c. 11 P. R. 1910 Cr; 16 P. W. B. 1910 Or.) 
PUNJAB CHIEF COURT. 
CRTMIKAL Reviston No. 907 or 1909. 
January 25, 1910. 
Present: —Mr. Jastice Robertson and ; 
Mr. Justice Johnstone. 
EMPEROR 
Cereus 


ALT—AcooseEn. 

Criminal Procedure Code (Act V of 189%), ss. 6, 156 
(8), 190, 188— Sessions Judge—Power to direct enquiry 
by police. > 

An order by the Sessions Judge directing the police 
tə make enquiry under section 156 (3), Criminal 
Procedare Code, is ulira vires, Section 156 gives- 
power to order an investigation only to a Magistrate 
empowered under section 190. A Sessions Judge is 
not a Magistrate empowered under section 100. 


Case taken up by the Court on its own 
motion under section 435, Oriminal Procedure 
Code. 
< Pandit Sheo Narain, for the Government 
Advocate. 

Order. —The question in this case is 
very simple. - 

In an order, dated 13th March 1909, the 
Sessions Judge of Shahpur has recorded the 
following order:— ) 

“I direct the police to make further enquiry 
into his conduct under section 156, Criminal 
Procedure Code.” 

The question is whether or not a Sessions 
Judge can issue such an order or whether it 
is not ulfra vires. 

We have no doubt that the order was tlira 
vires. Such an order could only be issued 
under some provision of rhe law. The law 
relating to the matter is to be found in the 
Code of Criminal Procedure. Section 6 of- 
the Code specifies the classes of Criminal 
Courts in British India as follows:— 


INDIAN CASES, 


“ LATCHMI NARAYANA V. MUNICIPAL COUNOIL OF TRICHINOPOLY., 


916 


“Besides the High Courts and the Courts 
constituted’ under any law other than this 
Code for the time being in force, there shail 
be five classes of Criminal Courts in British 
-India, namely—(1) Courts of Sessions, (2) 
Presidency Magistrates, (3) Magistrates of 
the first class, (4) Magistrates of the second 
class, (5) Magistrates of the third. class.” 
Section 156 only gives power to “any Magis- 
trate empowered under section 190 may 
order such an investigation as above men- 
tioned.” A Court of Session is under section 
6 clearly a Court quite differentiated from the 
Court of a Magistrate. Section 193 also 
enter alia makes’this quite plain. A Sessions 
- Court is nota Magistrate empowered under 
` -peotion 190. No other section’ or provision 
of the Code gives a Sessions Court power to 
_order such an enquiry. Consequently the 


` order was ultra tires, and. is set aside accord- 


ingly. 
ode Order set aside, 





(s. c. 7 M. L. T, 154). 
MADRAS HIGH COURT. 
Seconp Civiu Appeat No. 1567 or 1907. 
January 26, 1910. 
Present:—-Sir Ralph Benson, Judge and Mr. 
Justice Krishnaswami Aiyar. 
LATCHMI NARAYANA IYER— 
PLAINTIFF—A PPELLADT 
versus 
Tau MUNICIPAL COUNCIL or TRICHI- 
NOPOLY REPRESENTED BY Irs CHAIRMAN | 
'— DEF SEDAXT—RERSPONDERT. 

Madras District Munscipalittes Act (IV of 1884), s. 
168— Encroachmeni— Easement. 

There can be 10 easement which overrides the 
provisions of section 168 of ihe D.strict Municipali- 
E E N an on 

. Munt id | 
19 M. L. J. T517 M L. T. 68; 4 find, Cae 08, or 
lowed. i rae 

Second appeal against the decree of the 
District Court of Trichinopoly, in A. S. No. 
114 .of 1906, presented against the decree of 
the- Court of the - District Munsif of 
Trichinopoly, in O. S. No. 118 of 1905. 

Judgment.—Following the deci- 
sion in Mothe Achayya Garoo v. The Municipal 
Oounctl of Ellore(1),we hold that the pandal 


constitutes a projection liableto be removed by’ 


order of the Municipality. The plaintiff can 
have no easement which overrides the provi- 


(1) 19 M. L. J. 767; 7 M. L. T. 66; 4 Ind. Oas, 828, ' 
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VENKATASAMI V. RAMANATHAN, - 


sion of section 168 of the District Municipali-. 


ties Act. 
The second appeal is dismissed with costs. 
Appeal dismissed. 


- 





(s. c. 7 M. L. T. 194) aa 
MADRAS HIGH COURT. 
“Seconp Cimi APPRAL No. 653 or 1906. 
February 15, 1910. 
Present:—Mr. Justice Munro and Mr. Justice 
Sankaran Nair. ; 
VENKATASAMI NAICKEN AND ANOTHER 
— DEFENDANTS—A PPELLANTS PA 
tersus 
RAMANTHAN CHETTIAR AND OTHERS—- 


PLAINTIFFS AND Drrennants— RFSPONDENTS. 
Mortgage—Interest—Calculation-—Contract rate or 
Court rate, à 
A mortgagee is entitled to calculate interest ac- 
cording to the mortgage deedand not according to 
the decree. 
Umeschunder Sircar v Zabur Fatima, 18 O. 164; 17 


I. A. 20l and Jhenapga Chettiar v. Masmulhu Nqdan, ` 


31 M. 258; 18 M. L. J. 844. 4 M. L. T. 208; followed. 
Ganga Das Bhattar v. Jogendranath Mitra, 5 C. L. 
J. 815; 11 C. W. N. 408, diseented from, 


Second appeal against the decree dated 
‘Oth February 1906 of the District Court - of 


Madura, in Appeal Suit No. 338 of 1902, 


. presented against the decree dated 24th 


March 1902. of the Court of the District 
Munsif of Madara, in Original Suit No. 294 
of 1899. | TTR 

Judgment.—Under the judgment of 
the Privy Council in Umeschunder Sircar v. 
Zahur Fatima (1) the plaintiffs are entitled 
to interert calculated according to the mort. 
gage deed and not according to the decree. 
The case of Ganga Das Bhattarv. Jogendranath 
Mitra (2) relied upon by the District 
Judge, has been dissented from in Thenappa 
Ohettiar v. Marimuthu Nadan (8) which 
follows Umeschnnder Sircar v, Zahur Fatima 
(1). We must, therefore, ask the District 
Judge to find on this basis, the proportionate 
amount which plaint item No. 418 liable to 
contribute. - gs 

The finding should be submitted with in 
four weeks from the date of this order and 
seven days will be allowed for filing objection. 

(1) 180.164, 17 I. A. 201. 


(2) 5 0. L. J. Wb; 11 C. W. N. 408 
(3) 81 M. 25°18 M. L. J. 344; 4 M. L. T. 298. 
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SRINIVASIGNGAR V. KANTHIMATHI. 


(sc. 7 M. L. T. 187.) 
MADRAS HIGH COURT. 
Civit Revistoy Pertiox No. 563 or 1307. 
: January 18, 1910. 
Present:— Mr. Justice Abdur Rahim. 
SRINIVASIENGA R—Petrriongr 
CErEHSE | 
KANTHIMATHI AMMAL AND orners— 
PLAINTIFFS AND HER LEGAL REPRESENTATIYES—- 


RESPONDENTS. i 

Civil Procedure Code (Act XIV of 1882), 9. 295— 

Rateable distributron—Decres against sons to be satis. 
fied out’ of the assets in their hands—Decree against 
the father himself by another creditor—Judgment- 
debtors in the two decrees not the same. 
. The petitioner obtained a decree against the legal 
representatives of one M, and it was to be satisfied 
out of the assets in their hands. The respondent had 
another decree against M himself: Held, that the judg- 
ment-debtor was not the same in both decrees with- 
in the meaning of section 295, Civil Procedure Code. 

Govind Abajs Jakhadiv. Mohoniraj Vinayak Jakhadi, 
25 B 494, followed. 

Where a decree was obtained against the legal 
representatives of a deceased debtor the legal repre- 
sont@tives are the judgment-debtors and not the 
estate of the deceased. 


~ Kaliappan Servatkaran v. Varadarajulu, 19 M. L. J. 


651; 88 M. 75; 6 M. L. T. 199; 3 Ind. Oas. 737, fol- 
lowed. 


Petition under section 622 of Civil Pro- 
cedure Code of 1882, praying the High Court 
to revise the order of the District Munsif’s 
Court of Tiravadi, dated 16th May 1907, in 
Execution Application No. 454 .0f 1907, in 
‘Original Suit No. 479 of 1893. : 

Judgment.—The question is 
whether the judgment-debtors of the peti- 
_ tioner and the respondent are the same within 
the meaning of section 295, Civil Procedare 
Code, The persons against whom the peti- 
tioner- obtained his decree are the sons of 
one Maruthamuthu Pillai and the decree is 
to be satisfied out of the assets of the family 
in their hands, and the person against whom 
-~ the respondent obtained her decree -is 
Maruthamuthu Pillai himself. The Munsif has 
rightly held that the decision in Govind Abatt 
Jakhadt v. Mohoniraj Vinayak Jakhad¢ (1), 
covers the question and is opposed to the 
petitioner’s contention. And it seems to me 


that, that ruling is in accordance with the 


language of section 295, Civil Procedare Code. 
The fact that the two. decrees arg to be realised 
out of the family property isenot decisive 
of the question against whom the decrees are 
made. And,as has been pointed in Kalvappan 


(1) 25 B. 494. 
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MAWICKAM PILLAI Y. AUDINARAYANA PILLAI, 


Servatkaran y. Varadarajulu (2), when a 


decree is obtained against the legal re- 


~ presentatives of a deceased person. the legal 


representatives are the judgment-debtors and 
not the estate of the deceased. 
This petition is dismissed with costs. 
Petition dismissed) 
(2) 19 M. L. J$651; 33 M. 75, 6 M. L. T. 199; 3 
Ind Oas, 787. ‘ 





(s.c. 7 M. L. T. 158.) 
MADRAS HIGH COURT. 
Frest Civiz APPRAL No. 186 or 1905. 

-- January 12, 1910. 
Present:—Sir Arnold White, Kt., Chief Justice 
and Mr. Justice Munro. 
MANICKAM PILLAI— PLAINTIF. — 

i APPELLANT 
versus 
AUDINARAYANA PILLAI AND orHers— 
SUPPLEMENTAL Derexpants Nos. 2 To 5— 


RESPONDENTS. A 

Charge—Partition deed—Inability to pay debis— 
Stipulation to pay twice the amount in default of such 
payment from the properties—Default—Transfer of 
Property Act (IV of 1882), s. 100. 

Piaintiff and defendant executed a partition deed. 
As the properties falling to the share of each were 
not equal, defendant agreed, in order to equalize the 
division, to pay offa joint debt. One clause in the 
deed provided that if either of the parties should fail 
to-observe the provisions, the party in default would 
pay to the other party, who has sustained loss, twice the 
amount from their properties. Plaintiff claimed to be 


‘indemnified out of tho property which had fallen 


to defendant on the ground that plaintiff had to pay 
the debt by reason of defendants’ failure to dis- 
harge it:-— 

Held, that bearing in mind the fundamental idea of 
the deed, vız., equality of division and reading the 
words in the light of the general provisions of the 
deed, the word ‘properties’ meant properties which 
had fallen to the share of each party on partition; and 
that the words were sufficiently definite to create a 
charge. a i 7 

In construing words describing property, a distinc- 
ction should be drawn between wideness of langaage 
and vagueness or indefinitness of language. A chargo 
is created if the language is definite though wide. 

Bheri Dorayya°v. Maddipatu Ramayya, 8 M. 36, 
not applied. 

Appeal against the decree of the Sub- 


ordinate Judge’s Court of Negapatam, in 


“Original Suit No. 4 of 1904. 


‘Judgment. 

White, C., J.—The question which arises 
for determination in this appeal-is whether 
certain words in clause 5 of Hxhibit A create 
a charge. within the meaning of section 100 of 


918 


MANIOKAM PILLAI V. AUDINARAYANA PILLAI, 


the Transfer of Property Act. For the 
‘purpose of dealing with this question it is 
necessary to read the words which it is sug- 
gested create the charge by the light of the 
provisions of the deed asa whole. Now the 
deed in question isa partition deed entered 
into between two parties—one Sambasiva 
Pillai, who is the lst defendant in the present 
suit and one Manickam Pillai, who is the 
plaintiff in the present suit. 

The first clause provides that properties 
mentioned in Schedule A should be enjoyed 
by Sambasiva Pillai, and that properties men- 
tioned in Schedule B should be enjoyed by 
Manickam Pillai. Then clause No. 2 provides 
that as the value of the properties in 
‘Schedule A, 1. e, Sambasiva | 
schedule, is-more than that of the properties 
in Schedule B, Manickam’s schedule, a sum 


of Rs. 875 should be paid by Sambasiva 


Pillai to Manikkam; ond the same clause 
also provides that as Manikkam has 
paid Government krst due from Sambasiva 
Pillai, Sambasiva Pillai should pay a 
further sum of Re. 725 making 
altogether Ra, 1,600. Then clause No. 3 
refers toa debt incurred by the father of 
Sambasiva Pillai and Manikkam Pillai for 
which the father had executed a pro-note for, 
dn round figures, Rs. 3,200. The deed 
provides that Sambasiva Pillai should pay 
and discharge his liability; that is half of 
Rs. 3,200, wz., Rs. 1,600; and the deed 
further provides that besides this Rs. 1,600 
the half share due by Manikkam Pillai should 
be paid and discharged by Sambasiva Pillai 
who already had to pay Rs. 1,600 to 
Manikkam Pillai.as provided in clause No. 2. 

There is no question that the effect of para- 
graph No. dis that Sambasiva Pillai made 
himself liable to all Rs. 3,200. 

Now we come to clause No. 5 which con- 
tains the words which the appellant cohtends 
create a charge. Ulause No. 5 is: “If either 
of the parties to the deed’’—I only refer to so 
much of ib as is material—‘should fail to 
observe the provisions in piaragraphs Nos. 3 
and 4, he, that is the party in default, shall 
pay to the other party who has sustained loss 
twice the amount from their properties." | 

No question arises in regard to twice the 
amount as the plaintiff only claims to be 
indemnified on the ground that he had to pay 
by reason of the party in default having fail- 
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ed to discharge the liability which he incurr- 
ed under the provisions of clause No. 3 of the 
deed. 

The words which are relied on as creating 
a charge pay * * * the amount from their 
properties.” And the firat question, which 
arises for consideration is: what is the meau- 
ing of the words “their properties” occurring 
in clause No. 5. It seems perfectly clear to 
me that the underlying idea of this deed 
of partition between these two parties was 
equality of divisidn and that any inequality 
which arose from a difference in the value of 
the properties comprised in the two schedules 
or from the fact that payments had been 
made by one of the parties for which the 
other party was liable or for which both 


‘parties were liable—that these inequalities 
‘should be adjusted by payment from one party 


to the other, so that the final result would be 
that there should be under the partition deed 
equality of division. Therefore, it seems to 
‘me, in reading the words’ in clause No. 5 
by the light of the general provisions of the 
doed: and bearing in mind the fuvdamental 
idea of the deed, namely, equality of division, 
that the word “properties” which occurs in 
clause No. 5 is to be construed as meaning 
properties referred to in Schedule A or in 
Schedule B as the case may be. 

The Advocate-General has pointed out that 
whenever it is iritended to refer to the proper- 
ties in the schedules in the otherclauses of the 
deed there is an express reference to the. 
schedules. That is true enough. Bat then 
without a reference to the schedules in the 
other clauses in the deed, it would be impossi- 
ble to express the intention of the parties 
intelligibly. No such necessity arises in 
regard to clause No. 5 and I am certainly not 
prepared to say that the word ‘properties’ in 
clause No. 5, is used in a different sense from 
that in which it is used whereverelse it 
occurs in the deed. Now that being, in my 
view, the construction of the word proper- 
ties,” I do not feel much difieulty in deal- 
ing with the cases which have been cited by 
the Advocate-General, The only case to 
which I need refer is that of Rhei Dorayya 
v. Maddtpatu Ramayya(1), which! think is the 
strongest case in support of the Advocate- 
General’s contention, because it contains 
language which is very similar tothe langnages‘ 

(1) 3M. 5. 


f 
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' in the present deed. There it was held that 


a promise to pay outof the debtor's property 
indefinitely did not create, a charge. If 5 
took the view that the word . properties” 

the deed in question in the present case re- 
ferred to the “debtor’s property” generally 
one would have to consider how far one would 
be prepared to follow in the case’ of Bheri 
Dorayya v. Maddipatu Ramayya(1) in veiw of 
some of the later decisions and in view of the 


. law which has been laid down in some of the 


r 


text-books to which our attention bas been 
called. But, as it seems tome, the word 

“properties” means in the present case the 
properties in the schedules, I think the lan- 
guage is specific and not general. Of course, 
even if it were general, it does not follow that 
a charge ia not created by reason of the fact 
that the language is general because, as is 
pointed out by Mr. Ghose in the passage in 
his work which the Subordinate Judge him- 


_ Self has cited, a distinction has been drawn 


between wideness of language and vagueness 
or indefiniteness of language. The 
passage is set ont in paragraph No, 32 of 
his judgment: “The truth is—indefiniteness 
is frequently confounded with what has been 
called wideness, it being forgotten that the 
subject-matter of the contract may be wide 
and yet definite, while on the other hand it 
may be narrow and yet indefinite.” The 
proper construction of the words in my view 
‘being what I have indicated, 1 hold that the 
‘words are sufficiently apt to create a charge. 
Therefore, I must dissent from the view 
which was adopted by the Subordinate Judge 
in this case. His decree must be set ‘aside 
and the case must he sert back to him to be 
disposed of according to law. Costa will 
abide the event. 
anro, J,-T am of the the same opinion. 
. ; Case remanded. 





(3. c. 7 M. L. T. 181: (1910) M. W, N. 188.) g 
MADRAS HIGH COURT. 

Saconp Cry, Appear No. 888 or 1907. 
Febrnary 2, 1910. 
Preseni:——Mv. Justice Miller and Mr. Justice 

Krishnaswamy Atyar. i 
SUBRAMANYA MUDALT AND OTHERS— 
 DEFENDANTS— ÅPPELLANTS 


VETES 
VELU AND ANOTHER— PLAINTIFY8 — 
RESPONDENTS. 


Hinds Law—MNegitimate son—Bfaintenance from the 


‘Chidambara Madali, deceased, 
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undivided brothers of his putative father— Liability. 
An illegitimate son by an adulterous intercourse ia 
entitled to maintenance ont of the estate of his 
putative father, so far as tho illegitimate son’s right 
to maintenance is concerned. It makes no differenco 


. whether his mother isan unmarried woman or o 


married woman. 
Rahi y. Gomnda valad Teja, 1 B. 97; Vencatachela 
Chetty v. Parvatham, 8 M. H O R. 184, Viraramutht 


Udayan v. Singaravalu, 1 M. 808; Kuppu v. Sugaris 
valu, 8 M. 325, followed. 


The maintenance awarded to the illegitimate gon 
can be charged against the family properties against 
persons who have succeeded by right of survivorship. 

Chouturya Ruk Murder Byn v. Sahub Purhulad Syn, 
7 M.LA. 18; Muthusami Jegavara Yettappa Naicker 
v. Vencateswara Yettaya, 12 M. I. A. 203, relied upon. 

Intercourse with a married woman ia not alwave a 
crime. Even when it is acrime, the only result 
would be that the criminal himself should not acquire 
rights by the crime. There is no warrant for bolding 
that the offapring of a oriminal intercourse should be 
deprived of all rights. | 

Second appeal against the decree of the 
Subordinate Judge’s Court of Madura (West) 
in Appeal Suit No. 219 of 1906, presented 
against the decree of the Court of the District 
Munsif of Madura, in Original Suit No. 264 
of 1904. 

Judgement.—tThis is a suit for 
maintenance by the illegitimate sons of one 
against his 
undivided brothers and their sons. The 
Subordinate Judge has decreed the plaintiff's 
claim with some modification as regards the 
amount and the defendants’ appeal. It has 
been assumed by the Subordinate Judge for 
the purpose of his decision that Umayal the 
mother of the plaintiffs was a married woman 
who was living with Chidambara Mudali as 
his concubine. 

The first question is whether the plaintiffa 
are entitled to maintenance and the second, 
whether they are entitled to it against the 
father’s undivided brothers and their sonsin 
consequence of their having taken the father’s 
share of the family property by survivorship. 
It is altogether useless to consider whether 
the Hindu Law as regards the claims of 
illegitimate sons as now administered is in 
accord with the ancient Hindu Texts or even 
the authoritative commentaries. Ihis true 


- the High Court of Caleutta stil adheres to 


the literal interpretation of the texts holding 
that the illegitimate son entitled to inherit 
amongst Sudraa is the son of the female slave. 
See the casen of Norain Dhara v.Rakhal Gatn 


(1), Kirpal Narain Tewari v. Sukurmont (2) 


(1) 1 0. 1; 28 W. R. 884, (2) 10 C. 91, 


= 
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and Ram Saran Garain v. Tek Ohand Garain 
(3) but the High Court of Madras as well as 
the High Courts of Bombay and Allahabad 


‘have adopted the view that an unmarried 


woman keptas a continuous concubine is on 
the same footing as the female slave with 
reference to the rightsof the illegitimate sons 
born to them. See the cases of Koishnayyan 
v. Muthusamt(4), Ranaji v. Kandoji (5), Rahs 
y. Govinda valad Taja (6), Sadu v. Burza 
and Genu (7), Sarasutiv. Manu (8), and 
Hargobind Kuari v. Dharam Singh (9). But 
even this rule as to the mother being an 


- unmarried woman has been relaxed as. re- 


gerds the illegitimate son's right to main- 
tenance. See the cases of Venkatachella 
Chetty v. Parvathan(10), Viraramutht Udayan 


yy, ga (11) and Kuppa v. Singaracelu 
- (12 


We think it too late to go back on 
this line of authorities. In the case of 
Virarmutht Udayan v. Singaravelu (11) 
the claimant was -for offspring of an 
adulterous intercourse; and so-also in the 
‘case of Kuppa v. Stngaravelu(12), Inthe case 
„of Rahi and othere v. Govind valad Teja (6) 
the Bombay High Court decided that the 
illegitimate son by an adulterous intercourse 


_ ,was entitled to maintenance, 


. The next question is whether the decree 
against the surviving membersof the family 
is right. In Ohouturya Ruk Murden Syn v. 
‘ Sahud Purhulad Syn (13) a decree for main- 
tenance was made by the Privy Council in 


‘favour of an illegitimate son by a Sudra con- 


„cabine against a successor tothe Raj of the 
“putative father. In Muthusami Jegavara 
Yelttappa Naicker v. Vencateswera Yettaya 
(14) the same tribunal awarded maintenance 
to the son of the concubine of a Sudra 
Zemindar and directed an enquiry as tothe 
existence of private property. of the putative 
father and in its absence as to the charging 
the income of the Zemindart with the amount 
of maintenance. 
-~ In both these cases the estates concerned 
would seem to have been impartible and at 
least one of them descendible according to the 
rule of survivorship. In Anunthaya v. Vishnu 


(3) 28 0. 194, -(4) 7 BM. 407. 
(3 8 M. 557 (6) 1 B. 97. 
T) & B. 87. (8) 2A. 134. 
(9) 6 A. 839. 
(10) S M. H. C. R. 134 at p. 148. 
* (11) 1 M. 308 (12) 8 M. 825. - + 
(13) 7M : 
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(15). Muthusamy Aiyerand Best, JJ.; charged ` 
the maintenance awarded to the illegitimate 
son against the family properties in the hands 
of the survivors. And in Gopalsami Chetts v. 
Arunachellam Chetti (16) a decree was passed 
by Benson and BasbyamAiyangar, JJ. , against 
the brothers and legitimate sons of the 
putative father. 

It has, however, been argued that whatever 
justification there may be for passing such a 
decree in favour of illegitimute sons by a 
concubine who was not a married woman, 
such a decree is improper when the claimants 
are the offspring of an adulterous intercourse. 


It is difficylt to suggest”: any principle upon 


wheih this distinction can rest. Although this 
Court has refused to give a decree for a share 
to the illegitimate son of a Sudra where he is ` 


-the offspring of an adultéronus intercourse 


[See the cases of Datti Parisi Noyudu v. 


-Datti Bangaru Nayudu (17), Vencatachella 


Chetti v. Parvathan (10), Annayan v. Ohinnan 
(18) |his claim to maintenance has always been 
recognised. We are aware of no instance 
where such a claim if valid against the 


‘putative fatherhas not been held good against 


the surviving members ofthe joint family 
who have taken his share by survivorship. In ' 
Viraramutht Udayan v. Singaravelu (11) the 
claim was recognised against the legitimate 
sons who presumably took the property by 
survivorship. In Ananthaya v. Vishnu (15) 
it was pointed out by Muthusamy Aiyar and 
Best, JJ., that as the maintenance awarded 


-is the result of exelusion from inheritance, 


and’ as the Hindu theory is that family. pro» 
perty coustitutes assets from which charges 
in the nature of maintenance, etc., are to be 
met, the maintenance decreed to an illegiti- 
mate son may be secured on the-family pro- 


. perty. Ifthis be the correct theory on which 


maintenance 18 awarded, we can see no 
distinction between the case ofthe offspring 
of an adulterous intercourseand the illegiti- 
mate son by an unmarried woman in so far as 
they.are entitled to maitenance against the 
putative father or the successors to his pro- 
perty. 

It has been contended that where the 
illegitimate son is the offspring of an adulter- 
ous intercourg®, no night should accrue as he 


(15) 17 M. 160. - 
ae 32. 

17) 4 M. H. O. R. 204. 
(18) S. A. 57 of 1906. 
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Goines into being by a violation of the criminal 
law. Butintercourse with a married woman 
is not always a crime. And though there 
is authority for the position that the criminal 
himself should not aeqnire rights by the 
crime [See the case of Vedanayaga Mudaliar 
v. Vedammal. (19)] there is no warrant for 
holding that the offspring of a criminal 
intercourse should be deprived of all rights. 
Jt is difficult, to find in the Hindu Law, 
which recognised twelve sorts of sons, includ- 
ing the Kshetraja and the Gudhaja, a nega- 
tion of right of maintenanve on the ground of 
the criminal origin of a class of illegitimate 
sons. Atal] events we cannot develop any new 
legal theory for the sake of derying to illegi- 
timate sons of married woman, maintenance 
against the surviving members of the 


putative father’s joint family when it has. 


already been judicially allowed against the 
fathers themselves. 

We are, therefore, constrained to hold 
thet the decree of the Coart below is right 
and we dismiss the second appeal - with 
costs. 

Appeal dismissed: 
(19)-27 M. 691. 





. (80.7 M.L. T. 164) 
MADRAS HIGH COURT. 
SEGOND Civin Apprat No. 65 op 1908. 
February 14, 1910. <« -` 
Present:—Sir Ralph Benson, Judge and Mr. 
Justice Krishnaswamy Aiyar. 
SANGANA REDDIAR AND oTHERS— 
D&FENDAN1 8~—APPELLANTS| 
TETSUS 
PERUMAL REDDIAR—Pramtivy— 
RESPONDENT. 

Rain-water—Flowing over adjoining land—~Natural 
vight—Right of the neighbour to erect a dam or to build . 
up to obstruct the flow—Damages. 

Rain-water falling over certain land and flowing 
over to the adjoining land isa natural right and no 
damages can be claimed for any inconvenience caused 
thereby. It is equally a natural right of the owner of 
the adjoining land to build up to the edgo of his land 
soas toobstruct the flow of surface water from 
adjoining Jand.. 

Maha Mahapadyaya Rungachariar v. The Municipal 
Coùncil of Kumbaconam, 20 M, ie 1M. L T. 383; 16 
3L L. J. 582, followed. 

Secoùd appeal against the decree of the 
Court of the Subordinate Judge of Tuticorin, 
in Appeal Suit No. 125 of 1906, presented 
against the decree of the Court of the sah 
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Munsif of Sattur,in Original Sait No. 38 of 
1905. 

Judg ment.—The plaint does not 
allege a defined water course. No claim is 
made for an easement in respect of such a 
water-course, The rain-water falling over 


certain land be! longing to the plaintiff flows 


over to the defeudant’s adjoining land. This 
would be a natural righs and the defendant 
cannot claim damages for any inconvenience 
caused to him thereby. But itis equally a 
nataral right of the defendant to build up 


_to the edge of his land so as to obstruct the 


flow of surface water from adjoining land, or 
he may erect a dam upon his own land which 
has the effect of obstructing the flow of the 
neighbour's surface drainage over his land. 
Following the decision in Maha Mahkepadyayu 
Rangachariar v. The Municipal Council of 
Kumbaconam (1), we must reverse the decrees 
of the Courts below and dismiss the suit. 
But having regard to the fact that the defend- 
ant has not distinctly raised in the Courts 
below, the question now dealt, we must 
direct each party to pay his own costs 


_ throughout. 


Appeal allowed, 
(1) 20 M. 580; 1 M. L. T. 383; 16 M. L. J. 582, 


? 





- 


(s. c. 7 M. L. T, 16-4.) 
MADRAS HIGH COURT. 
First Civit APPrAL No. 39 or 1906. 
February 3, 1910. 
Present: :—Air. Jastice Muaro and Mr. Justice 
: Abdur Rahim. 

GARAPATY VENKATARAYUDU, MINOR 
- BY NEXT FRIEND KAMMA BUTCHI 
PATTABHIRAMAY A—P tarmntirr— 

versus 
BUTCHU VEKATRAYUDDU GARU axp 


ANOTHER —DEFEN DaNTS—ReSPON DENTS. 

Specifico Relief Act (I of 1877), & 42, provso— 
Declaratory stut—No consequential relief prayed jer— 
Maintainability. 

Where joint property has been purchased by a 
stranger, & co-sharer cannot maintain a suit for n 
mere declaration of his title, as he is entitled, by way 
of further relief, to sue for partition and recovery o 
his share of the property purchased. 

Ohinna Sanayasi v. Suriya, 6 M. 198; Subramanya 
Chettrar vy. Padmanabha Chettiar, 19 M. 267, followed. 


Appeal against the decree of the Court 
of the Subordinate Judge of Cocanada, dated 
8th January 1906, in O. S. No. 47 of 1905. 

Judgment.—Ohinna Banyasi v, 
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Suriya (1) and Subremanta. Chettiar v. 
Padmanabha Chettiar (2), are clear author- 
ity that the plaintiff was entitled to sue 
for partition and recovery of his share of the 
property purchased by the lst defendant. 
Thisis a further relief other than a mere 
declaration of title which the plaintiff was 
entitled to ask for, and this being so, his suit 
for a mere declaration is bad. 
The appeal i is digmissed with costs. 


(1) 5 M 198 Appeal dismissed 
- (a) 19 M. 267, 


(a. c. 7 M. L. T. 168.) ` 
MADRAS HIGH COURT- 
Seooxp Civit Arrear No, 215 or 1908. 
February 1-, 1910. 
Present: —Sir Ralph Benion, Judge ‘and Mr. 
Justice Ka WKE Aiyar, ; 
KANDASAMI ASARI—8ta Deruypant— 
- APPELLANT 
` versus 
SOMASKANTA ELA NIDHI, Lrurrap. 
THROUGH ITS SRORETARIES AND OTHERS— 


PLAINTIFFS — RESPONDENTS. 
Hindu Law—Joint family property--HMortgage by 
manager—Necessity—Ratification by other membera-— 
Effect of subsequent ratification — Widows powers and 


, manager's power of alienation compared. - 


The Manager of a Hindu family can alienate family 

property with the agsent of the other members even 
though the alienation i is not for any family necessity. 

An alienation without necessity by a Hindu widow 
is only voidable and not void. 

Modhnaadan Singh v. Rooke, 25 C. 1; 241. A. 164 
10. W. N 438; Bijoy Gopr) Muherjes v. Erishna 
Mahish: Debi, 34 O. 329; 9 Bom. L. B. 602; 11 0. W. 
N. 424; 50. L J. 384; 23 M. L. T. 138; Be A os J. 
154, + A. L. J. 829, relied upon. 

But an alienation by the manager of a Hinda family 
is void if it is notfor justifiable necessity and no assent 
has been given by the other members at the time of 
the alienation. ` 

Unni v. Kunchamma, 14 M. 26; Sheo Shanker Gir 
y. Ram Shemak Chowdhri, 2A O. 77; Balvant Rao 
Narsinha v. Ramkrishna Baburao, 8 B-L. B. 682, 
relied upon. 

Bommali Musiligndu v. Madugula Nannigadu, 15 


“MUL. J. 492; -Bajrangi Singh v. Moanokarntka Baksh 


4 


Singh, 30 A. 1; 3 M.I. T 1 (P.C);120. W. N. 74; 
8 Bom. L. “RB, 1848; 6 C. L. J. 768; 5 A. L. J. 1, 
distinguished. 

The subsequent assent of the remaining members 
of the co-parcenery cannot validate an alienation by 


' the manager. void in its inception. 


An assent by some members alone, though evidence 
of the propristy of an alienation, will not, in the face 
of positive proof of its impropriety, suffice to pass 


their interests, for such assent does not amount toa — 


transfer. 
Second appeal against the decree of the 
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District Court of Tinuevelly, in Appeal Suit 
No. 384 of 1906, presented against the decree 
District Munsif of 
Tinnevelly, in Original Sait No. 255 of 1905. 
Judgment.—Ramasami Asari 
the Sth defendant were brothers and members 
ofan undivided Hinda family. Ramasami 
mortgaged the suit properties (which» must 
now be taken on the findings of the Courts 
below to have belonged to the joint family to 
thé plaintiff, Nadhi. 1t isfoundbythe Munsif, 
and that finding was apparently not disputed 
in Appeal, that the mortgage was not for a 
family purpose. The facts set out in para- 
graph l+ of the Munsif’s judgment make it 


_ abundantly clear that there was no justifiable 


family necessity for the alienation. The 
Munsif, however, found that the transaction 
Was ratitied by the 8th defendant and this 
conclusion has been accepted by the District 
Judge. It is argued on appeal that there 
could be no ratification of o transaction 
which was never entered into on behglé 
of the 8th defendant. This argument 
must be accepted as sound if Ramasemi’s. 
alienation is reated on the footing of a cən- 
tractual agency. The manager-of a joint 
Hinda family exercising the powers of a 


manager is not the agent-of the family i in the ` 


strict sense of the term. See Annamal 1 Ohetty 
v. Murugasa Chetty (1). No ratification is 
possible where the agent does not purport 
td act, though without authority on behalf 
of a principal. [See Keighley Mazted & Oo. 
v. Durant (2)]. But the manager of a Hindu 
family has power to act for the family subject 
to certain restrictions. Alienations for a 


‘family purpose are within his competency. 


One mode of provirg the family purpose, or 
justifiable family necessily as it has been 


called is the assent of adult members of the | 


family competent to contract. The family 
purpose may also be proved by showing the 
circumstances which have necessitated- the 
alienation when those circumstances are 
within the purview of the rule of the Hindu 
law on the subject. In this case the absence 
of the family necessity is distinctly found. 
In the face of such afinding the assent of co- 
parceners as evidence of such necessity cane 
not avail. But as the property vests in the 
undivided family, the manager with the 
( 1) 26 M. 54, 


(2) (1901) A. O, 240; 701. J. K. B. 663; S4 L. T. T7 
17 L. T, 837, 


and- 


- 


t 


e 
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assent of. the other members may give & good 
title to the alienee even though the alien- 
ation is npt for any family necessity. 

Tt is not necessary that the assenting 
members should join in the transfer. The 
manager having the power to act by himself 
the assent of the other members cures his 
incapacity to act singly in certain matters or 
clothes him with the necessary capacity for 
the ‘complete representation of the interests 
of the family. The assentin this caseis not 
that of principals to the acts of an agent, but 
as Mr. Mayne says, it is the supplying by 
the conseiit of the co-parceners the want of 
capacity on the part of the manager to 
alienate family property. ‘Buch consent” he 
adds “may either be express or implied from 
their conduct at or after the time of the 
transaction.” Section 345. It has been held 
by the Privy,Council in the case of transactions 
by a Hindu widow that they. are only void- 
able, not } void and that the reversioner 
succeeding to the estate may by his conduct 
ratify the transactions, and give them full 
validity. Modhu Sudan Singh v. Rooke (3) 
~ and Bijoy Gopal Mukerji v. Krishna Mahkisht 
| Debi (4). Is tle act of the manager similarly 
voidable and not void where itis in excess 
of his powers limited to justifiable neces- 
sity P It has invariably been accepted as a 
sound canon of the Hindu law that where the- 
alienation is not for justifiable necessity, it is 
void as "regards the shares of the other 
members of the family and where such 
necessity exists it is valid in its entirety. See 
Unni v. Kunchtamma (5), Bheo Shankar Gtr 
v. Ram Shemak Ohowdhri (6) and Balwantrao 
Narsinha Ramkrishna Baburao (7). It 
has never been suggested that the aliena- 
tion by the manager is only voidable 
where it is not for justifiable necessity. 
Taking it that there are two classes of 
alienations by the manager some valid and 
others invalid, what is the true position of 
an alienation by the manager which is 
subsequently assented to by the remaining 
members of the joint family. An assent at 
the time of the alienation without taking 
part in it is, we bave already said, sufficient 

' (8) 25 C.1; 242. A. 164; 1 0. W. N. 493. 


Aa 34 C, 329 (P. C.); 9 Bom. L. R. 602; 11 0. W. 
. L. J. 834; 2 M. L. T? 138; 17 M. L. J. 164; 
9. 
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to pass the property. An assent by some 
alone, though evidence of the propriety of an 
alienation, will not, in the face of positive 
proof of its impropriety, suffice to pass their 
interests, for such assent does not amount to 8 
transfer, But where alltheremaining members 
assent to the alienation subsequent to it, does 
it validate the alienation apart from any ques- 
tion of estoppel? The decision in Bommalz 
Musiligadu v., Madugula Nannigadu (8) which 
was referred to appears to reat upon estoppel of 
which there is no suggestion in this care. . At. 
page 493 the learned Judges who decided 
that case observe: “If, as a matter of fact, 
the defendants after their father's death 
assented to the possession of the land being 
taken by the donee on their non-payment of 
the rent and also assented to the plaintiff's 
joining after their mother’s death in redeem- 
ing the land. they cannot now be permitted 


_to contend that their father had no right to 


assign the land in the first instance. The 
question remains whetherthe subsequent assent 
of the remaining members of the family can 
validate the prior alienation by the manager. 
It has been held by the Privy -Council that 
the subsequent assent of the presumptive 
reversioners can validate an alienation by a 
Hindu widow otherwise not justifiable. They 
say ‘It is immaterial whether the concurrence 
of the reversioners was given at the time the 
alienation was made or it was given after the 
execution of the deedsofalienation.” Bajrangi 
Ningh-v. Manokarnitka Baksh Singh (9). But 
this probably rests on the view that the 
alienations themselves are only voidable. Jf 
on the other hand a manager’s alienation is 
void because itis not for justifiable neces- 
sity, it is difficult to see how the subsequent 
assent of the remaining members of the 
co-parcenary can validate an alienation void 
in its inception. 

But in this case the District Judge says ‘the 
District Mursif was certainly right in assum- 
jng that appellant knew of and probably also 
acquiesced in the transaction especially as 
there was more than one isolated instance in 
which appellant took the receipts.” If this 
means that there was a consent to the mort- 
gage at the timeofitsexecution, the sppellant’s: 
interest is certainly bound. But if it means 
the rame thing as the ratification which tho 

(8) 15 M. L.J 482. 


(9) 30 A. 1; 3M. L. T. 1 (P. O); 13 C. W. N. 74 
9 Bom. L. R. 1848; 6 O. L. J. 768; 5 A. L. J. 1 


G24, 
Judge speaks of subsequently, we think ib is 


not sufficient to bind the 8th defendant. 
We must ask the District J Judge to find 


upon the evidence on record “whether the- 
8th defendant assented to the mortgage at. 


the time of itsexecntion.” The finding should 
be submitted within six weeks and seven days 
will be allowed for filing objections. 

Jase remanded. 


erecta 


(s.c. TM L. T. 178; (1910) M. W. N. 158.) 
MADRAS HIGH COURT. 
Sxconp Cryin Apprat No. 1357 op 1907. 
February 4, 1910. 
Pyasent:—~Mr. Justice Miller and Mr. Justice 
Sankaran Nair. 

MAYAN THARIYAKATH KATHIJA- 
KUTTI UMMA AND a Dana 


ITHIKAMPARAMBI tL KUTHUSSA AND 


OTHERS— RESPONDENTS. 

Landlord and Penant—Surt im ejectinent—Tenancy 
from year to year —Dental of landlord’s title before sut 
-—Notice to quit unnecessary—Denial of title in written 
statemeni—Allegation of purchase from a third pa: ty. 

In the case of a tenancy termiuable by notice to 
quit, the tenant, by denying the landlord’s title 
before the suit, forfeits or is held to waive his right 
‘to the notice. 


Unhamma Dev vy. Vathunta Lege, 17 AL 218, i 


followed. 

Anandamoyes v. Lakhi Chandra Mitra, 33 O. 339; 3 
C. L. J. WA and Vencutramana Bhatta v. Gunduraya, 
31 M. 403; 4M. L- T. 221, distinguished. 

The allegation by the tenant in his written state- 
mentof his having purchased the property before 
swt is evidence of the purchase before suit, and where 
the purchase was from athird party other than the 
landlord which is inconsistent with the title of the 
plaintiff as a landlord, it is evidence of a denial of 
Jandlord’s title before suit. 

Dol dem Mee v. Litherlund, 4 Ad. and Ellis 784, and 
Doe dem Grubie v. Gi ble, 10 B, & O. 816, referred to. 

Second appeal against the decree of the 
District Court of South Malabar, in A. S. No. 
768 of 1906, presented against the decree of 
the Court of the District Munsif of Ponnani, 


-in O. S. No. 897 of 1905. 


Judgment.—the plaintiffs alleged 
that they had given notice to the defendants 
to quit, but it has been found that none was 
given. The defendants alleged that the 
plaintiffs had no title to the land that they 
the defendants were not in as their tenants 
but as jenmi by virtue of a purchase from the 

‘former gent. The tenancy alleged or found 
is a tenancy from year to year te:minable by 
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THARIYAKATH KATHIJAKOTTI V. ITAHIKAMPARASIBIL 


[1916 


f 


SAMMANTHA V. DEVASIRAMANY, 4 


a notice to quit, and this fact distinguishes. 
the present case from Anandamoyee v. Lakht 
Chundra Mitra (1) and Venkataramana Bhatta 


-y. Gunduraya (2) where the tenancy was 


in both cases of a kind determinable only 
by forfeiture or efflux of time. In the 
case of a tenancy terminable by a notice 
io quit, the tenant by denying the 
landlord’s title before the suit forfeits or is 
held to waive his right to the notice, 
Unhamma Devi v. Vaikunta Hegde (3) 
and when the tenant alleges facts which 
by necessary implication involve a denial of 
the landlord’s title, this is .a waiver of the 
right to notice (game case). Here the defen- 
dants by alleging that they held as jenmt 


‘under a title derived from a person othe: than 


the plaintiffs clearly alleged facts inconsistent 
with their holding as the plaintiff's tenants 
and clearly, therefore, denied tle plaintiff's 
title. And their allegation in the written 
statement of the purchase before the suit, 19 
evidence of the purchase before suit, and tĦat 
purchase from the vendor as jenmz being 
necessarily inconsistent with the plaintiff's 
title as landlord, the allegation is evidence 
also of a denial of title before suit. Vede 
Dol dem Mee v. Litherland (4) and Dee dem 
Gruble v. Gruble (5). 

Tho defendants, therefore, are not entitled 
to any notice to quit. 

The decree of the lower appellate Court 
is reversed, and this appeal remanded for 
disposal on the merits. The costs of thissecond 
appeal will abide the result, 


l Oase remanded. 
(1) 33 0. 339, 30 L. J. 274. 
(2) 31 M. 403 ; 4 M. L, T. 221. 
(3) 17 M. 218. 

(4) Ad and Ellis 784. 

(5) 10 B. and O: 816. 


(8. c. 7 M. L, T, 174.) 
MADRAS HIGH COURT. 
Seconp Civic APreaL No. 1468 og 1907, 
February 3, 1910. | 
Presént:-—-Sir Ralph Benson, Judge, and 
Mr. Justice Krishnaswamy Aiyar. 
SABMANTHA GRAMANY AND OTHERS— 
DEFENDANTA— APPELLANTS 
* versus 
DE VASIKAMANY GRAMANY AND 


OTHERS— PLAINTIFF8s—RESPONDENTS. 
Civil Procedure Code(Act V of 1908), O. 1, r. 9,0. XLI, ` 
r. 20-—Non-joinder—Suit for partition—Appeal by some 


VoL Vi 
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- LAMINDAR GARU OF VENCATAGIRI v. VADLAPUDI CHINNA, 


only of defendants without impleading the other defen- 
dants—Dismissal of appeal—TAmitation Act “(XV of 
1877), ach. II, art. 127--Non-particspation of some of 
the sharers, whether amounts to exclusion. 

In a sulit for partition relief cannot be given to 
one sharer without all the other sharers being 
brought before the Oourt. 

Where some only of the defendants ton partition 


decree appealed without impleading the other defen- _ 


dants who were entitled to a share on the basis of the 
lower Court's decree : ; : 

Held, that the appeal could not proceed without the 
other defendants being brought on the record in 
appeal’ unless it was possible to give proper relief 
without the other sharers being made parties, and 
that the mere fact of the appellants being in posses- 
sion did not cure the non-joinder. f 

Obiter—When no proper relief can be given without 
- making all the sharers parties the Court may dismiss 
the appeal unless under Order XLI, Bale 20, Civil 
Precedure Code, the proper parties are joined. 

Mere non-participation of some of the co-sharers 
in the enjoyment of the joint properties does not 
amount to exclusion. 

Ramachandra Narayan v. Narayan Mahadev, 11 
B. 216, not approved. be 

Sellam v. Chinnammhal, 24 M. 441 and Dhoorjettt 
_ Bubbayya v. Dhoorjetti Venkayya, 30 M. 201; 2 M. L. T. 

184, followed. 

Second appeal against the decree of the 
District Court of Chingleput, in Appeal Suit 
No. 557 of 1906, presented against the decree 
of the Court of the District Munsif of Poona- 


mallee, in O. S. No.-171 of 1905. 


Judgment.—tThe plaintiffs sued for l 


partition of a one-third share in undivided 
family property. Both the Courts below have 
given them a decree. Defendants Nos. -1 to 
4 have preferred this second appeal making 
the plaintiffs alone respondents without 
impleading defendants Nos. 5,6, 7 and 11 
to 14 who would be entitled to a thirdshare 
on the' basis of the lower Court’s decrees. 


The respondents contend that the appeal 


fails for non-joinder of the other defendants. 
The appellants rely on the fact that they 
alone are in possession of the snit properties 
and on Order 1, Rule 9, which declares that 
no suit shall be dismnigsed for non-joinder. 
The rule proceeds to lay down that the Court 
may deal with the matter in controversy so 
fur as regards the rights and interests of the 
parties actually before it. We are inclined 
to think thatthe fact of the appellants alone 
being in possession does. not. affect. the 
question. Nor can we accept the contention 
that we have no power to dismjss the second 
appeal. In a suit for: partition felief cannot 
be given to one sharer without all the other 
sharers being brought before the Oourt. We 
are inclined to accept the respondent’s argu- 


~ 
- 
- 


~ 


ment that it is only if proper reief can be 
given without all the sharers being parties, 


-we may give that relief. But when that 


cannot be done, the only mode of dealing 
with the matter in controversy may be to 
dismiss the appeal, unless under Order XLI, 
Rule 20, the absent parties are joined. We 
might in the circumstances of this case have 
been inclined to add the absent defendants 
as parties to this second appeal if we had 
reason to suppose .that the nppeal was 
sustainable. We think it unnecessary to 
express a final opinion on the question of 
non-joinder as we are clear that the appeal 
raust fail on the merits. 

The District Jndge has found that there 
was no exclusion within the meaning of 
article 127. The appellant argues on the 
authority of Ramachandra Narayan v. 
Narayan Mahadev (1) that exclusion should 
be presumed from the possession of defendants 
Nos. 1 to 4. We do not think the observa- 
tions of West, J., have been accepted as a 
sound interpretation of article 127 in this 


Court; Sellam v. Chinnammal (2), and Dhoor- 


jetti Subbayya v. Dhoorjett? Venkoyya (8), 
clearly lay down that mere non-participation 
is not exclusion. The decree, therefore, in 
the plaintiff's favour, is right. We dismiss 


‘the second appeal with costs. 


Appeal dismissed. 
ts 11 B. 216. 
(a) 24 M. 441. 
(3) 80 M. 201; 2 M. L. T, 184 


(B. c. T M. L. T. 175.) 
MADRAS HIGH COURT. 
Civit Revision Petition Nos. 778 to 782 
or 1908. 
February 1, 1910. ’ 

Present: —Sir Arnold White, Krt., Chief Justice. 
ZAMINDAR GARU or VENKATAGIRI— 
PLAINTIFF 
Versus 
VADLAPUDI CHINNA VENKANNA 


AND OTHERS——DEFENDANTS—HESPONDENTS. 

Pleadinga—Res judicata—Plea not taken in lower 
Court— Whether can be taken up in High Court wm 
revision. 


A party moving the High Court in Revision under 
section 25 of Act IK of 1887 is not precluded from 
raising before it the plea of.res judicata though he 
did not raise itin the lower Court or mention it in 
his grounds for revision. 

Muhammad Ismail v. Chatter Singh, 4 A. 69, followed, 
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AHMED BEE V. AMBENA BEE. 


Petitions under section 25 of Act IX of 19387, 
praying the High Court to revise the decrees 
of the District Munsif’s Court. Ellore, in 
Small Cause Suits Nos. 185, 186, 187, 188 
and 190 of 1908, dated the 16th day of July 
1908. p 

Judgment.—tThe Munsif does not 
appear to have considered the effect of the 
judgment in the (Original Sait Exhibit B). 
It is true the plaintiff did not set up the case 
in the Court below that his claim was res 
judicata and he does not take the point in 
his grounds for revision to this Court. But 
he is not thereby precluded from raising the 
point here [Muhammad Ismail v Ohattar 
Singh (1)]. I set aside the decrees of 
the Munsif and remand the cases to be 
disposed of after consideration of the effect of 
the judgment referred to. The petitioners 
must pay the costs of the petitions to this 
Court in any event. The other costs will be 
dealt with by the Munsif. 

Oase remanded. 

(1) 4A. 69. 





(s.c. 7 M. L. T. 175.) 

MADRAS HIGH COURT. ` 
CORIMINAL Revisron Case No. 712 or 1909. 
Crossan Reviston Perrtion No. 551 or 1909. 
February 11, 1910. 
Present:—Mr. Justice Sankaran ‘Nair. 
AHMED BEE— Patitioner—COMPLAINANT 

TT YESUS 
AMEENA BEE—Aoccusep—Coontae- 
PRTITIONER. 

Criminal Procedure Code (Act V of 1898), s. 208— 
Dismissal of complaint—Order based on Police report 
~~Police report to be made part of the order. 

An order of a Magistrate dismissing a complaint 
under section 203, Criminal Procedure Code, which 
states no reason except that tho Magistrate agrees 
with the Police report is illegal unleas the Police 
report is made a part of the order. 

Petition, under sections 435 and 489 of 
the Criminal Procedure Code, praying. the 
High Court to revise the order of the 4th 
Presidency Magistrate, Egmore, Madras, 
dated 19th November 1909, in Application 
No 9297 of 1909. 

Order.—lIn this case the order was 
apparently passed under section 203 of the 
Code of Criminal Procedure. Under that 
rection the Magistrate must record his reasons 
for fhe dismissal. In his order the Magistrate 
only says that he agrees with the Police, 
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OHIDAMBARAM V. VELU PILLAI, 


This may be sufficient if the police report is. 


made a part of the order. This has not been 
done. The reasons for the dismissal must 
appear in theorder itself. Otherwise it is 
not possible for this Court to exercise its 
powers of revision. The order is set aside 
and the Magistrate is directed to pass fresh 
orders. 
Order set aside, 





(s c. 7 M. L. T. 177.) 

MADRAS HIGH COURT. 
Criminal Revision Patition No. 163 or 1909, 
February 15, 1910. 
Present:—Mr. Justice Miller. 
CHIDAMBARAM VELAR—Deranpant— 

PETIFLONER 
VETESUS 
VELU PILLAI—P .aintiry—Respon vent. 

Lease—Right of teasee to set up title in third party 
— Allegation that third party was entitled to a porfion 
of the property let.) 

In a suit based on a lease it is open to tho lessee to 
get up the title of a third party to a portion of the 
property let though his name does not appear in the 
ease, 

Kuppu Konan v. Tirugnana Sambandam Pillai, 31 
M. 461, followed. 

Petition under section 25 of Act IX of 
1887, praying the High Court to revise the 
decree of the District Munsif’s Court of Tri- 
chinopoly, dated 11th day of November 1908, 
in Small Cause Suit No 2103 of 1908. 

_Judgment.—tThe defendant set up 
the title of Kandasami Pillai to half of the, 
shop let to him. He is not prevented from 


- doing so by the fact that Ramalingam’s name 


alone appears in the lease. See Kuppu Konan 
v. Tirugnana Sambandam Pillar (1). 

The District Munsif should- have framed 
an issue desling with this question. I must 
now do soand ask him to find whether the 
plaintff’s vendor Ramalingam Pillai was: 
entitled to the whole shop of which the rent 
is claimed and as such entitled to collect 
all the rent. 

Fresh evidence may be adduced. The find- 
ing should be submitted within six weeks. 
from this dateand 7 days will be allowed 


for filing objections. 
(1) 81 M. 481° 


=. prepn w + 


Vol. V] 
MALIKKA MELADATHIL V. KUNJI AOHAMMAL, 
(s, 0. 7 M. L. T. 177.) 
. MADRAS HIGH COURT, | 
First Crv Appeat No. 108 or 1908. 
February 2, 1910. 
Present:—Mr. Justice Munro.and Mr. Justice 
Abdur Rahim. 
MALIKKA MELADATHIL KARNAVAN 
versus 
KUNJI ACHAMMAL AND OTRER8S— 
DEFENDANTS — RESFONDENTS.. 

Oourt Fees Act (VII of 1870), 8. 7, Para. IV (C)— 
Declaratory sust— Stamp on plaint—Ad valorem fee. 

The substance of the claim and not the mere words 
introduced in the plaint is the test for deciding the 
question whether section 7, para. 4, cl. (c) of the 
Court Fees Act applies or not. 

Where a snit for a declaration isin substance a 
ir for cancellation ofa deed, ad valorem fee must bo 

AC, 
je Fitil Sankaran Nair v. Chengacham 
A orla Menon, 80 M. 18; 1 M. L. T. 412, referred 

Aona against the order of the Subordi- 
nate Judge’s Court of Palghat, dated`20th 
March 1905, in O. 8. No. 89 of 1903. 

Judg ment.—In this case the plaintiffs 
Nos.2 to 25 were through their guardians 
parties to the deed regarding which the declar- 
ation is sought. If a declaration were given 
that the deed is not binding on these plaintiffs 
the result would be the same asif the deed 
were cancelled. As observed in Chingacham 
Vitil Sankaran Nair v. Ohingacham Vitil 
Gopala Menon (1) the question whether 
section 7 paragraph IV clanse (c) of the 
Court Fees Actapplies or not must depend 


on the substance of the claim and not on the’ 


mere words which a plaintiff may choose to 
introduce into his plaint with reference to it. 
The prayer so far ag plaintiffs Nos. 2 to 25 
are concerned must, therefore, be taken to be 
a prayer for the cancellation of the deed, 
and the Subordinate Judge was right in 
holding that ad valorem fee must be paid. We, 
therefore, dismiss this appeal with costs 
which will be calculated in both Courts in 
the manner usualin asuit capable of valua- 
tion as this suit clearly is. 

The objection memo. is allowed. with costs. 

Appeal dismissed. 
(1) 80 M. 18; 1 M. L., T. 412 
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ASURDI BASAYVA V. BARRDDI GOVINDAPPA. 
(a.c. TM. L. T. 178 ) 
MADRAS HIGH COURT. 
Saoonp Civic AppeaL No. 9 or 1908. 
February 11, 1910. 

_ Present:-—Sir Ralph Benson, Judge, and 
Mr. Justice Krishnaswamy Aiyar. 
ASUNDI BASAVVA~—P.LarntirRF— 
APPELLANT 
versus 
BAREDDI GOVINDAPPA AND axorark— 

DeFENDANTS— RESPONDENTS, |, 

Promissory-note, suit on, by a person really entitled 
~—~Note emecuted in the name of another person— Decree 
in the Munsif's Court--Dismissal of suit in appellate 
Court— Second appeal. 

A sued B and O as the person really entitled 
ona pro-note executed by C in favour of B and 
asked for relief against B for not having coliected the 
money and paid it over. 

The Munsif passed a decree against C only. The 
Judge on appeal by O dismissed the suit. The plain- 
tiff preferred a second appeal to the High Court aud 
claimed a decree against B. 

Held, that as plaintiff preferred no appeal or me- 
morandum of objections in the lower appears 
Court, the suit was mghtly dismissed. 

Kulat Kada Pillai v. Vaswanatha Pillai, 28 M. 229; 
15 M. L. J. 212, followed. 

Rup Jaun Biboa v. Abdul Kadir Bhuyan, 31 C, 643; 
Iswardhar: Singh v. Bibi Sahebzadi, 35 O. 588; 
12 C. W. N. 720; Subramania Chetty v. Veerabadran 
Ohetty, 18 M. L. J. 452; 4 M. L. T 104; A a 


v. Vijia Nayanar, 18 M, L. J. 586; 4 A L. T. 266, 
discussed. 


Second appeal against the decree of the 
District Court of Bellary, in Appeal Suit No. 
154 of 1906, presented against the decree of 
the Court of the District Munsif of Hospet, 
in O. S. No. 135 of 1905. 

Judgment.—tThe plaintiff sued as 
really entitled on a promissory-note executed 
by the 2nd defendant in the name of the first. 
He also asked for relief against the lst defen- 
dant for not having collected the money and 
paid it over. The Mursif made a decree 
against the 2nd defendant only for the suit 
amount. The Judge reversed the decree and 
dismissed the suit on appeal by him. The 
plaintiff preferred no appeal or memorandum 
of objections nor does it appear that he asked 
the Judge to make æ decree in his favour 
against the lst defendant on the ground that 
he admitted- having received the money. 
The plaintiff prefers this second appeal and 
claims a decree against the Ist defendant. 
The ruling in Kulai Kada Pillai v. Viswanatha 

Pillat (1) is admittedly against the plaintiff’s 
contention, that the Judge should have passed 


(1) 28 BM, 229; 15 M. L. J. 212, 


we 
sd 
"n 


an 
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such a decree under the old Code. Rup Janu 


Bibee v. Abdul Kadir Bhuyan (2) Iswardhart 


Singh v. Bibi Sahebzadi(3) ,Subramantin Ohetty 
v. Veerabadran Chetty (4) and Kuppusami v. 
Vajianayanar (5) were referred to. The first 
ease was: distinguished in the case of Kulai 
Kada Pillai v. Viswanutha Pillai (1). The 
_ second Calcutta case merely follows the first. 
` The two Law Journal cases are distinguishable 
‘ag not dealing with the present question. The 
first of them simply deals with the question 
as to the competency of the Court to grant a 
lower relief not claimed by way of appeal 
when the higher relief granted to him by the 
original Court is refused on appeal. The 
sscond Law Journal case can be said. only to 
express a possible view. No case has been 
cited in which it was held that the Judge 
was wrong in not passing a decree not asked 
foratallinany manner. We must, therefore, 
hold following the case of Kulat Kada Pillai 
v. Viswanatha Pillud (1) that the suit was 
. rightly dismissed. ; 

We dismiss the second appeal with costs, 
Appeal dismissed. 


2) 81 C. 643, 

(3) 850. 538; 12 C. W. N. 720. - 
(4) 18 M. L. J. 452; 4 M. L, T. 104 
€ 18 M. L. J, 686; 4 M. L. T. 266. 





(s. c. TM. L. T. 180) 
MADRAS HIGH COURT. $ 
Seconp Crvin Arrear No. 723 or 1909. 
February 10, 1910. . 5 
Present:—Sir Ralph Benson, Judge, and 
Mr. Justice Krishnaswamy Aiyar. 
, CHAKKANTAVIDA CHAKKAN 


ABDULLA AND AbOTHER—DEFENDANTS— - 


APPELLANTS 
versus i 
THAZHATH CHEKKOOTTI AND ANOTHER 
PLAINTIFF AND 28D DEFENDANT— 

. RESPONDENTS. 
. Lease granted by the senior 
Putravakasam— Whether valid, . 

A lease granted -by the senior of two grantees 
alone in putravakasam is a valid lease. 

Koroth Amman Kutti v. Perungottil Appu Nambiar, 
29 M 322, explained. - 

Kunhacha Umma v. Kutti Mammi Hajec, 16 M. 201, 
. referred to. l 
Second appeal against the decree of the 
` District Court of North Malabar, in Appeal 
Suit Nv. 123 of 1907, presented against the 


of two grantees — 
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CHAKKANTAYIDA OCHAKKAN V. THAZHATH CHEKKOOTI. 


In ye SEPRRUMAL UDAYAN, 


decree of the Court of the District Munsif of 
Badagara, in O. S. No. 154 of 1905, 
Judgment.—tThe plaintiff sues upon 
a lease granted by the 2nd defendant the 
senior of two grantees in Putrvakasam. It is 
argued that a lease by the senior member 
alone is invalid and reliance is placed upon 
certain observations of Moore and Sankaran 
Nair, JJ., in Koroth Amman Kutti v. 
Perungottil Appu Nambiar(1). They have been 
considered and explained in the judgment of 
this Court in Appeal No. 26 of 1905. The 
learned Judges who decided the ease in 
Koroth Amman Kutii v, Perungottil Appu 
Nambiar (1) are not to be understood as 
negativing the view that-the senior member 


- amongst the grantees Has the right of man: 


agement which a Karnavan would ‘have, in 
respect of the properties, obtained by gift. 
Such a view would run counter to the decision 
in Kunhacha Umma v. Kutti Mammi Hajee- 
(2) and in the case of Koroth Amman Kutti 
v. Perungottil Appu Nambiar (1) the ques- 
tion under consideration was whether. 
the grantees and their descendants became 
& new, Tarwad in respect of the gifted 
properties. In saying thatthey did not, the 
learned Judges diù not purport to hold that 
the senior member amongst the grantees has 
notthe right of management. If they are to’ 
hold the properties like a Tarwad, there 
must be a single manager as incident to it. 
The lease is, therefore, valid. Thesecond appeal 
fails and is dismissed with costs. - 


ETE Appeal dismissed, i 
(3) 16 M, 201, 


Fad 





(8.0.7 M. L.T. 189) 

MADRAS HIGH COURT. 
CURTMINAL Revision Case No. 599 or 1909. 
February 17, 1910. - 

Present: —Mr. Justice Miller. 
in re SEPERUMAL UDAYAN AND OTHERS 

— PETITIONERS. ` 


Judgment—Oriminal Procedure Code (Act ¥ of 1898), 
ss. 485 and 489 —Appeal—Disposal ‘onthe evidence of 
prosecution only— Procedure. ` 

If the appellate Magistrate gives a judgment which 
makes it probable that he has not fully heard and 
considered the qppeal, his -disposal of the appeal. 
ought not to be allowed to stand. - z 

Jamait Mullick v. Emperor, 35 C. 188; 12 C. W, N: 
184; 6 Cr L J. 427, cited, 


- [1910 `. 
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In re NABI KHAN. _ 


“Petition under sections 435 and 439 of the 
Criminal Procedure Code, praying the High 
Oourt to revise the judgment of the Sab- 
Divisional lst Class Magistrate of Ariyalur, 
in Criminal Appeal No. 85 of 1909, presented 
against the conviction and sentence of the 


' Stationary 2nd Class Magistrate of Perambalur, 


t 


in C. ©. No. 470 of 1909. 

Order.—I thinkI mustask the Ist 
Class Magistrate to re-hear this. appeal. A 
large number of grounds of: appeal ure 
entered in the petition of appeal to him, and 
probably many of them were not presented; 
but some of them mast have been presented, 
The Magistrate has dealt with -the prosecu- 
tion evidence in a very general and summary 
way and has’ not even alluded to the evidence 
for the defence or the nature of the defence; 


and I infer that he has not giventhe evidence- 


the consideration which he was bound to give 
it. Without going so far as to say with the 
learned Judges in Jamait-Mullick v. Hmperor 


(1) that the judgment of the appellate . 


Court should stand by itself, or that it should 
be unnecessary to refer to the judgment of 
the Ist Court, it is clear that if the appellate 
Magistrate-gives a judgment which makes 
ib appear probable that he has not fully heard 
and considered the appeal, his disposal of the 
appeal ought not to be allowed to stand. I 
set aside his order confirming the sentence 
and I direct him to re-hear the appeal and 
dispose of it according to law. The accused 


may remain on thesame bail, pending the re- - 


hearing of the appeal. ae 
Order set aside. 
1) 85 0, 138; 12 Ô. W. N. 134: 6 Or. L. J. 427. 


-~ 





(s. 0.7 M. L. T, 183) 
MADRAS HIGH COURT. 
Carmina Ravision Case No. 582 or 1909, 
February 3, 1910. 
Present:—Sir Arnold White, Kr., Chief 
Justice. 
Inve H. NABI KHAN SAHIB—Accusep— 


- PETIRIONER. . 
Madras Hill Municipalities Act (Madras Act II of 


l 1907), 8. 23—Non-compliance—Penalty—Appeal. 


The finding of Ohsirman under section 23 of 
Madras Aot II of 1907, is final subject to the rightof 


appeal. The owner is entitled to show eause against - 


the notice issued under that section. 

The institution of proceeding for the recovery 
of penalty before the oxpiry of the timo for appeal 
is not illegal, i 
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On the 4th May 1909, the chairman issued a notice 
under section 28 requiring the owner of the building 
to make such alterations as wero specified in the 
notice to bringit into conformity with the plans. 
An order confirming the notice was passed on 20th 
May 1909. Proceedings for the recovery of tho 
penalty were instituted on the 16th June; and the 
order imposing the penalty was made on the 15th 
July, thatis, before the expiration of 60 days from 
the 20th May. The alterations specified in the notice 
were not completed before 15th July. The owner 
presented an appeal on 16th July: 

Ieid, that the proceedings for the recovery of the- 

nalty were not premature and the offence was 
complete before 15th July. 


Petition, under sections 435 and 439 of the 
Oriminal Procedure Code, praying the High 
Court to revise the conviction and sentence 
of the Bench of Magistrates, Ootacamand, 
dated 15th July 1909, in Summary Trial No, 
904 of 1909, 

Order.——In this case the first pointtaken 
by Mr.-Cowdell on behalf of the petitioner, 
as [ understand it, was that the finding of the 
Ohairman after inspection under section 23 
of Act II of 1907 that the work was otherwise 
than in accordance with the approved plan 
was wrong. In regard to this point, it seem 


‘to me, that the finding of the Chairman on 


this question is, subject to the right of appeal, 
given by section 23, final. 

With regard to the other point taken by 
mir. OCowdell, I have felt some difficulty 
and that isthe point on which the petition 
was admitted by the learned Judge who made 
the order of admission. Mr, Cowdell’s point 
is thatthe proceedings for the recovery of 
penalty are premature. The history of these 
proceedings, as I understand. them, is this: 
On the 4th May 1909, the Chairman issued a 
notice under section 23 of the Act in ques- 
tion requiring the owner of the building to 
make such alterations as were specified in the 
notice with the object of bringing the work 
into conformity with the plans. The section 
entitles the owner to show cause why the 
alterations should not be made. If he does 
not show cause,, he is bound to make the 
alterations specified in the notice. I do not 


` think it can be said that the petition which 


is referred to in the order made on the 20th 
May (the petition itself is not before me) 
amounts to showing cause why the alteration 
should not be made. The order says—and 
it is not suggested that the order is inaccurate 
that the owner has not removed the enclosed 
walls; that is to say; that he has not complied 
with the requirements of the notice, There 
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is nothing in the proceedings before me to 
indicate that he ever attempted to show cause 
why such alterations should not be made. If 
it is to be taken that the owner showed 
cause, then, as it seems to me, the order of 
alay 20th must be read as an order under 
section 23 (3) confirming the notice. 
Then I have to consider the contentions 
which Mr. Cowdell raised in regard to the 
recovery of the penalty. That seems to be 
clear. The order of 20th May is an order 
which is contemplated under sub-section 
3 of section 23; that isto say, ibis an order 
confirming the notice of 4th May. That sub- 
section empowers theChairman by an order in 
writing to confirm the notice requiring the 
owner of the buildidg to make those specified 
‘alterations. Under section 23, sub-section 
(4) the owner has a right of appeal to the 
Municipal Council from an ofder passed 
under sub-section (3). He has aright of 
appeal from the Chairman to the Council 
from an order confirming the notice. [For 
the purpose of the point, I am now consider- 
ing. I am assuming the owner did show 
cause. Ifhe did not show cause, there is 
apparently no appeal from an order made 
under sub-section (8).] We have in this 
case, at any rate, an order of the 20th May, 
which. as if seems to me, purports to be an 
order confirming the notice given on the 4th 
„May. Now the proceedings for the re- 
covery of the penalty were instituted on the 
16th June. The order imposing- the penalty 
was made on the 14th, July, that is, the order 
was made before the expiration of 60 days 
from the 30th May. But :T. understand the 
facts to be that the appeal was not presented 
till 16th July, that is, one day after the 
‘penalty was imposed. Mr. Cowdell 
-has contended that the institution of the 
proceedings for the recovery of the penalty 
before the expiry of the time for appeal was 
dallegal.. He has cited no authority in 
support of this proposition, and I have not 
‘been able to find any. I find that section 99 
of the English Health Act provides that 
where a person appeals against an order in 
‘manner provided by that act, no liability to 
penalty shall arise until after the determina- 
tion of the Appeal. Here, as [ understand 
the facts, the owner had not appealed on the 
‘date when the penalty was imposed. -In 
‘these circumstances I am not prepared to say 
:that the proceedings were premature, It 


appears from the- order of the 15th July, 
imposing the penalty, that the plea raised by 


the owner was that he had removed the roof , 


and that he was willing to remove the inner 
walls. This seems to make it clear that at 
the time when the proceedings for the penalty 
were instituted, the inner walls had not been 
removed in accordance with the notice and 


the offence was complete. si 


1 dismiss the petition. 
Petition dismissed. 





(s. c. 7 M. L. T. 184.) 
MADRAS HIGH COURT. 
Sseoonp Civi Appgat No. 24 or 1908. 
- February 10, 1910. 
Present:—Sir Ralph Benson, Judge, 
and Mr. Justice Krishnaswami Aiyar. 
-RAMAN NAIR AND oruees—Paintivrs— 
. APPELLANTS 
Cersus 
“-PANNANGAT CHANDU KUTTI NAIR 

AND OTHERS-— DEFaNDANTS—— RESPONDENTS. 

Alalabar Law-—Melcharth—Validity—Receipt of 
renta for more than 12 years—Adverse possession. 

The receipt of rents for more than 12 years as Mel- 
charthdars bara any dispute as to the validity of the 
melcharth. 

_ Madhava v. Narayana, 9 AL 244, followed. ` 

Second appeal against the decree of the 
Subordinate Judge’s Court of South Malabar 
at Calicut, in A.S. No. 384 of 1907, presented 
against the decree .of the Court of the 
Principal District Munsif of Calicut, in 
Original Suit No. 265 of 1906. 

‘Judgzment.—tThe only question argu- 
ed in second appeal is about the validity of 
the melcharth. The plaintiffs are clearly 
barred from disputing it, as defendants Nos. 
2 to 19 have been in receipt of rents as 
melcharthdars for more than 12 years. The 
ruling in Madhava v. Narayana(1) is a clear 
authority inthe defendants’ favour. 

The second appeal is dismissed with costs. 


Goron Appeal dismissed. 


Vol. yÌ 


SUBBARAYA TER U. VAITHINATHA IYER. 
i (s. o. 7 M. L.-T. 185; 38 M. 115 ) 
MADRAS HIGH COURT. |, 
Sgonn Crvin APPEAL No. 608 or 1908. 
i August 11, 1909. 
Present:—Mr. Jastice Miller and Mr. J ustice 
Sankaran Nair. 
' N. SUBBARAYA IYER AND Orrung— ` 
DEFENDANTS—APPELLANTS 
versus 
VAITHINATHA IYER AND ANOTHER—- 


PLAINTIFFS RESPONDANTS. 
Promissory-note, suit on—Assignment —COseill Proce- 
- dure Code (Act Y of 1908), O. 1, B. 10—Amendment of 


r 


plaint—Bubstitution of new 'plaintif—Suit barred . 


-—~Computation of the period of limttation—Limstation 
Act (IX 1908), a. 22. 

Where a promissory-note was executed in favour of 
one M, and Ms minor sons sued on the promiasory: 
note by their mother M, as their next friend :— 

Held, (1) that the anit was not maintainable dnis 
M herself was the plaintiff. - : 

(2) that M sould not be regarded as a plaintiff by 
implication in the suit as framed. 

8) that a statement in the plaint that the money 


belonged to the plaintiffs did not ainount to an assign- ' 


ine 


Su 


to the plaintiffs. 
uent to the institution of a suit, a new 


- plaintiff cannot be brought on the record as from the 


date on which the suit was instituted. If such an 
amendment is allowed by the appellate Court, the 


effect is to date it as of the date on which the Court . 


of first instance ought to have made it and that could 
not be earlier than the date of the eepueouen to the 
Court of firat instance. 
Seshamma v. Chennappa, 20 AL. 467, referred to. 
: The effect of section 22 of the Limitation Act is that 
a mistake to be corrected under Order 1, Rule 10, 
must be corrected before the limitation period of the 
` guitexpires.’ ` - 6 3 
Fatmabai v. Pirbhai Virji, 21 B. 580 atp. 584; 
Subodini Debi v. Oumar Ganoda -Kant Roy Bahadur, 
14 O. 400, referred to. 


Second appeal against the decree of the 

Court of the Subordinate Judge of Salem, in 
A. S. No. 142 of 1906, presented against the 
decree of the Court of the Principal District 
` Munsif of Salem, in O. S. No. 160 of 1905. 
» Facts.—A promissory-note was executed 
` in favour of one M. M’s mincr sons, Y & R, 
brought a suit on the promissory-note through 
M as their next friend. It was alleged in 
the plaint that the money belonged to the 
plaintiffs. The defendants objected that 
the plaintiffs were not entitled to sue. After 
the case was argued and closed in the Court 
`of firat instance, the plaintiffs put in an 
application to substitute their mother M as 
plaintiff. The lower Courts held that the 
minor plaintiffs were entitled to sue. 


Judgment. 


“Miller, J.— We are bound by the decisions of 
this Court to hold that the suit is not main» 
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tainable unless Meenakshi Ammal is the 
plaintiff and I cannot accede- to the conten- 


‘tions of the’ Advocate-General that as the 
’ suit has been framed she is a plaintiff by 
- implication, or that the statement in the 


plaint to the effect that the money belongs 
to the plaintiffs amounts to an assignment to 
the plaintiffs. I think, therefore, that the 
suit must be dismissed unless she can now. 
be made a plaintiff. I have no doubt that 
this can be done under Order I, Rule 10 
(1) [Vide Krishna Bai v. The Collector and 
Government Agent, Tanjore (1) ] and the orly 
question is whether ifit is done now the suit 
will not be barred by limitation. 

We cannot bring her on the record now as ` 
from the date on which the suit was actually 
‘institnted; itis not very clear to me what 


..was the effect of the order in Seshamma v. 
Ohennappa (2); in the matter of dates, but 


clearly the learned Judges did not intend to 
make their amendment date back to the date 
on which the suit was originally instituted, 
Had they felt themselves ablé to do that, no 


‘question of limitation could have arisen. 


The utmost we could do on the authority 
of that case would be, it seems to me, to 
date the amendment as of the date on which 
the Court of first instance ought to have made 
it and that could not be earlier than the 
date of application and the suit, if instituted 
on that date, would have been already barred 
by limitation, - 

The earliest date thenon which Meenakshi 
Ammal could appear as. plaintiff is a date on 
which the snit if then instituted would he 
barred, and if the effect of the amendment 
bringing her-on record is to bring on a new 
plaintiff within the meaning of section 22, 
Limitation Act, the bar will not be saved. 

I agree with the observations of the learned. 
Judges in Faimabat v. Pirbhad Virjt (8) to 
the effect that the language of section 22 of 
the Limitation Act precludes ‘the view that ao 
plaintiff added or substituted is nota new 
plaintiff if he is made a party merely for the 


` purpose of more correctly representing the 


title originally asserted, and that Subodini Debi 
v. Oumar Ganola Kant Roy Bahadur(4)cannot 
be regarded as an authority from which a 
general proposition ought to be deduced. 
The effect of section 32 of the Limitation 
-(1) 30 AL 419;2 ML L. T. 447, 
i 20 M. 467. 
3) 21 B. 680 at p. 584. 
- (4) 4 Q. 400, 


032 Mb. 
_ In re SESSIONS JUDGE. 
Act is that in a suit of the kind before us a 
mistake to be corrected under Order I, Rule 
10 (1) must be corrected before the limit- 
ation period of the suit ‘expires. 3] 
That this may work hardship in certain 
cases is recognised inf'aimabat v. Pirbhat Varis 
(3) and it is fairly arguable that it does so 
in the present case, but having given my 
best consideration to the subject, I think, 
the law requires us to hold that no amend- 


`” ment which we conid now make would save. 


the suit from the bar of limitation, and that 
we must consequently allow the appeal and 
` dismiss the suit : but as the law as to the 
- necessary parties to a Buit on a negotiable 
. promissory-note had not been finally declared 
by this Court when the suit was institnted in 
1905, T think we ought to dismiss it without 


costs. 
Sankaran Nair, J. The plaintiffs are clearly 


‘not entitled to sue on the promissory-note. — 


‘Their application to substitute their mother 
as plaintiff was not made till after the case 
was argued and closedin the Court of first 
‘instance, though the objection that the plain- 
tiffs are not entitled to sue was raised in 
‘the written statement of the first defendant. 
1 do not think, therefore, that their applica- 
tion ought to be allowed. 
~ Lagree, therefore, that the suit. must be 
dismissed but in the circumstances without 
costs. ; 
` Appeal dismsesed. 


(s.c. 7 M. L. 'T. 186.) 
MADRAS HIGH COURT. 
-, CRIMINAL MISOELGANEOUS Petrrron No. 264 
or 1909. | 
October 7, 1909. | 
Present: —Mr. Justice Miller. 
In re Toe SESSIONS JUDGE or TRI- 
CHINOPOLY—Perrriongr. 


Criminal Procedure Code (Act V of 1888), 5. 438— 


Offences not. ewclusively triable’ by Sessions 
Whether commitment should be quashed. 

That the offences disclosed at the preliminary 
enquiry are offences not" exclusively triable by a 
Sessions Court, is no ground for quashing a com- 
mitment, . e 

Application praying that, in the circum- 
stances stated the High Court will be pleased 
to quash the commitment of the accused in 
P. R. Case’ No. 10 of 1909 on the file of the 


f 


Court— 


-~ 


. INDIAN CASK, | 


st 


(1910 ` 
PARAMESWARM V. KEBTHATATH ALBEMA., 


Stationary 2nd Class Magistrate of Jayan- 
konda Sholapuram. i 

Order.-——The fact that the offences 
disclosed by the’ evidence taken at the pre- 
liminary enquiry are not exclusively triable 
by-a Court of Session is no ground for quash- 
ing a commitment. I see nu reason to in- 


- terfere with the commitment. ` 


(a: 0.7 M.L T. 187.) 
MADRAS HIGH COURT. - 
Ssconp Orvit APPBAL No. 881 or 1906. 
October 14, 1909. 


‘Present: —Mr. Justice Wallis and Mr. Justice 


Krishnaswamy Aiyar. 
_KURUMATHOOR IbLOTH PARAMFS- 
 WARAM NAMBUDRIPAD—P tatintirF— 
: APPELLANT | 

i versus a 

KBEETHATATH ALEEMA AND oTHERS— 

i DEFRNDANTS— RESPONDENTS. =, 

Mortgage—-Mortgage to, Karnavan of Tarwad——Sub- 
mortgage io some of the members of Tarwad-—Redemp- 
tion—Position of sub-mortgagees—Limitation Act (Act 
XV of 1877), Sch. II, art. 184. 

Where, in a snit for redemption of a mortgage 
against the Karnavan of a Malabar Tarwad, some of 
the members of the Tarwad set up a sub-mortgage n | 
their favour by the Tarwad: ; 

Held, that the sub-moritgagees were not purchasora 
for valuo of the property mortgaged as distinguished 
from the mortgage interest and that the plaintiff was 


‘entitled to redeem the mortgage. 


Manavikraman Etlan Thamburan v. Ammu, 24 M. 
471, distinguished. ; i 

Second appeal against the decree of the 
District Court of North Malabar, in Appeal - 
Suit No. 545 of 1905, presented against the 
decree of the Court of the District Munsif 
of TEN in Original Suit No.. €91 of 
1904, 


Judgment.—wWe are unable to agree 

with the District Judge. The plaintiff-. sues 
to redeem the kanom of 1857 to the.-then 
Karnavan of the defendant’s tarwad. Defen- 
dants Nos. 15, 16 and 17 who “are members 
ef the Tarwad and presumably, therefore; 
some of the mortgagees set up a sub-mortgage 
of 1891 in their favour by the Tarwad and 
claim to have acquired a title as mortgagees 
against the plaintiff under article 134, 
of the Limjtation Act.’ It cannot be said 


“that they are purchasers for value of the 


property mortgaged as distinguished from 


the. mortgage interest. We do not think 


Vo. \] 
In re-RAMASAMI SERVAL 


that Manavikraman Ettan Thamburan v. 
Ammu (1) has any application to thequestion 


raised before us. The -plaintiff is, therefore, 


entitled to redeem the properties mortgaged 
under the kanom of 1857. We reverse the 


decree of the District Judge and restore that. 


of the Munsif. The amount payable by the 
plaintiff will be given to defendants Nos. 15, 
16 and 17. The time for redemption is 
extended to 2 months from this date. The 
respondants will pay the appellant his costs 
in this and tho lower appellate Court. 


Decree reversed. 
(1) 24 M. 471. > - 


a TS 


3 (s8. G. 7 M. L. T. 187) 

MADRAS HIGH COURT. 
ORIMINATL MIBORLLANROUS Petition No. 265 
or 1909. 

October 7, 1909. 
Present:—Mr. Justice Miller. 
In e RAMASAMI SERVAI AND anotasr— 


ÅCOUSED., 
Criminal Procedure Oode'( Act V of 1898), 8. 438— 
Revision—Interference by Revision Court with commit- 


ant, 

The fact that some of the persons accused of an 
offence were committed to the Sessions Court while 
other were not yet arrested, is no ground for quashing 
the commitment, 


Application praying that,-in the circum- 
stances stated, the High Court will be pleased 
to quash the commitment of the accused in 
‘Sessions Oase No. 67 of 1909 (P.R. Case 
No. 5 of 1909, on the file of the Stationary 
2nd Class Magistrate, Ambasamudram) and 
tu direct the Stationary Magistrate to dispose 
of the case. of hurt against the 2nd accused 
after framing a charge under the appropriate 
section. i ; 

Order.—tThe question whether the 
accused who have been committed to the 
Court of Sessions were anting in concert with 
those who have not yet. been arrested is, the 
Sessions Judge opines, obscure; but that 
does not seem to be a reason for quashing 
the commitment: nor do I think that the 
inconvenience, if any, which will be caused by 
the trial in the Sessions Court of the 2nd 
accused before the others is of serious 
importance. a ` 

I will not interfere with thé commitment 
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CHIRALAYATH AYINKOOTTIN V. THOZAUKAT UTAYA. 


(s. 0. 7 M. L. T. 188.) 
MADRAS HIGH COURT. 
Second Cryin APPsat, No. 665 or 1906. 
October 8, 1909. 

Present:— Sir Ralph Benson, Offg. Chief 
Justice and Mr: Justice Sankaran Nair. 
CHIRALAYATH AYINKOOTTIB 
MOOPIL KUNHAN RAJA AND ANOTHER— 
- PLAINtiIFF8B—APPELLANTS 
versus 
THOZHUKAT UTAYA SEKHARI 
NAMBIAR AND oraers—Darexpints— 


ee. RESPONDENTS. 

Grant—Anubhavam of landa—Survender of landa-~ 
Alienation—Limitation, 

A grant of land with an anubhavam right only for 
thirty-five paras of paddy is an anubharam grant and 
the fact that there was kanom advanced does not 
make it any the less an anubhavam - 
~- Fythilingam Pulai v. Kuthira Vattath Nair, 239 M. 
501 ; 16 3L L. J. 358; 1 M. L. T. 290, referred to. 

A grant by a porson having no power of alienation 


. becomes indefeasible when 12 yoars have elapsed 


since the date of the grant. 
Secord appeal against the decree of the 
District Court of South Malabar, in A. S. No. 


- 667 of 1905, presented against the decree of 


the Court of the District Munsif of Ponnani, 
in O.8. No. 256 of 1904, 


Judgment.—lIt was first argued that 
the defendants are bound to surrender the 
land as they have an anubhavam only 
so far as thirty-five paras. of paddy are 
concerned and the case of Vythilingam Pillai 
v. Kuthira Vattath Nair (1) was relied on. 
The deed in question in that case was a 
kanom instrnment and it lay on the defen- 
dant tenant to show that after the period of 
12 years thejenmi had no right to recover 
possession. It also appears that the tenant 
in that case was only entitled to an 
anubhavam so far as the share of the produce 
therein referred to was concerned. In the 
present case the grant Exhibit. A to the 
defendant is recited to be renewed unubhavam 
grant. Prima facie, therefore, the land is 
granted in anubhavam. The fact that there 
was kanom advanced does not make it any 
the less an anubharam. It was then contended 
that the defendants have forfeited their right 
as Exhibit A expressly provides that the 
grantee has no power of alienantion. But 12 

“years Have elapsed since the date of the first 
alienation which was in 1889 and the aliena- 


. tion of 1897 is not alleged as a cause of 


(1) 29 M. 501; 16 AL L. J. 358; 1 M. L. T. 200, 
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VENKATA RAMA MOORTI t. NARAYANAMMA, 


action. This second appeal is ‘dismissed with 
costs. ; 
Appeal dismissed. 


(8. c. 7 BL. L. T, 180.) 
MADRAS HIGH COURT. 

First OiviıL Appear No. 159 or 1905. 
Octeber 28, 1909. 
Present:—Mr. Justice Wallis and Mr. Justice 
Sankaran Nair. 
RAVIKANTY VENKATA RAMA 
MOORTI BEING MINOR BY HIS MOTHER AND 
NEXT FRIEND SATYANARAYANAMMA-— 
_ PLAINTIFE—ÅPPELLANT 
versus 
KOLLARA NARAYANAMMA AND 


OTHERS — DEFENDANTS— RESPONDENTS. 

Trusteeship—Hereditary— Will—Acqursition of trus- 
teeships by Will and by adverse possession. 

Where a person takes under a Will, he must be con- 
sidered to have prescribed for the estate which the 
Will purports to confer upén hin. Tf the Will confers 
on him the office of hereditary trustee and if his title 
is perfected by adverse possession, he must be con- 
sidered to have held the hereditary office with all the 
incidents attached thereto. 

Goundha Pande vY. Ramachandra Puntgrahi, 6 MLJ. 
255, cited. 


Pauper Appeal against the decree of the 
Court of the District Judge of Ganjam, dated 
2ist March 1905, in Original Suit No. 47 of 
1908. 

Judgment.—wWe think the District 
Judge was wrong in disposing of the suit 
without finding whether the plaintiff's father 
had acquired a valid title to the trusteeship 
by adverse possession. The Will (Exhibit B) 
recites that the Dharmakartaship’ was 
hereditary in the testator’s family and pro- 
vides that as he had only daughters and no 
gons, his daughters son should be 
Dharmakarta in his place. We think the 
piaintiff’s father, if he took under Will, must 
be considered to have prescribed for the 
estate which theWill purports to confer upon 
him, viz., that of a hereditary trustee, and 
that if his title was perfected by adverse 
possessior he must be considered to have held 
a hereditary trusteeship with all the 
incidents atttaching thereto including the 
plaintiff’s right of succession on the occurrence 
of a vacancy [Gopinadha Pande v, Rama- 
chandra Punigraht (1) |. 


We may add that an attempt was made to 
(1) 6 M. L. J. 256, 
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question the validity of resignation of the 
plaintiff’s father and the’consequent vacancy 
in the office, but we refused to go into 
this of being opinion that no such question 
had been raised in the lower Courts and 
that the validity of the resignation had been 
assumed by all parties. We mmuat accord- 
ingly set aside the decree of the District 
Judge and remand the case for disposal ac- 
cording to law. Costs will abide the event. 
Case remanded. 


(s oc. 7M. L. T. 189.) 
MADRAS HIGH COURT. 
Cristina Revision Cases Nos. 327 AND 828 
or 1909. 
October 8, 1909. 
Present—Mr. Justice Miller. 

IN CRIMINAL Revision Cass No 327 or 1909 
In re NARAINA BHATTA AND OTHERS 
AND 
IN Criwinat Revrsion Case No. 328 or 1909 
In 1e P. SHRINIVASA RAU AND oTHERS— 


PETITIONERS. 

Gambling Act, s. 7—Gaming in one room—Convi- 
ction of persons sitting in another room-~Presuimp- 
thon, 

A and B were sitting in a room and were convicted 
for gaming along with others who were gaming in an- 
other room. The rocm in which A and B wero 
sitting formed part of the common gaming house: 

Held, that the conviction of A and B wns right. 


Petitions under sections 485 and 439 of 
the Criminal Procedure Code, praying the 
High Courtto revise the judgment of the 
Sessions Judge of South Canara, in Criminal 
Appeal No. 54 and 2 of 1908 dated 23rd 
March 1909 preferred against the judgment 
of the Court of the Sub-Divisional Magistrate 
of Mangalore Division, in C.C. No. 97 of 
1908, dated 23rd November 1908. i 

Order.—of these petitioners Nos. 22 
and 28 were sitting in what is called the 2nd 
room; and it is contended that this room 
cannot be taken to be part of the common 
gaming house and so the presumption under 
section 7 does not arise. 


This contention was not raised in either 
Court below and the things found in the 2nd 
room afford eyflence that it was part of the 
gaming house. 

I dismiss the petitions. 

Petitions dismissed, 


4 
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In re SHIVAPPA HIGADE, © 


(8.0.7 M. A T, 191.) 
MADRAS HIGH COURT. 
Criminal Appeat No. 357 or 1909. 
' October 12, 1909. 
Present: -—Mr. Justice Muuto and Mr. Justice 
Abdur Rahim, | 
In re SHIVAPPA HIGADE—Paisonrr— 


APPELLANT. 

Criminal Procedure Code (Act F of 1898), s. 297— 
Misdirection—Sessions trial—Dacoity—Jury to be 

judges of facts. 

A Sessions Judges should not take away- the decision 
on facts ont of the hands of a jury,’ who alone are 
entitled to say, whatis:the proper inference to be 
drawn ‘from facts. 

Where a Sessions Judge told the Jury, in 8 trial for 
dacoity, that there waa no force in the argument that 
the accused may not have foreseen and may not 
have intended that a dacoity should take place: 

Held, that it amounted to a misdirection. 

Criminal Appeal No, 592 of 1908, (unreported) re- 
ferred to. 


Appeal against the sentence of the Court 
of Session of the South Canara Division, in 
Case No. 23 of the Calendar for 1905. 

Judgment.—tThe Sessions Judge has 
seriously misdirected the j jury in paragraph 
20 of his charge and this in the face of what 
was laid down by this Court in the judg- 
mentin Oriminal Appeal No. 592 of 1905, 
The Sessions Judge told the Jury there was 
no forca in the argument that the accused 
may not have foreseen and may not have 
intended that a dacoity should take place. 
The Sessions Judge should not have taken, 
the matter out of the hands of the jury in 
this way. He should have set ont the evidence 
bearing upon the question and left it to the’ 
jury to say what was the proper inference to 
be drawn from that evidence. We set aside 
the conviction, acquit the accused of offences 
under sections 395 and 109 of the Indian 

- Penal Code and direct his immediate release. 
~  Oonviction set aside. 


t 





(s. 0.7 M. L. T. 191.) 
MADRAS AIGH COURT: 
SecoxD Orvıt Apprat No. 233 or 1907. 
October 27, 1909. 

Present: —Sir Ralph Benson: Offg. Chief 
Jastice and Mr. Justice Kr ishnaswaui 
Aiyar 
ANA PATTAR AND anotHer—PrLatntier3— 

APPELLANTS 9 : 
VETsiis 
SWAMINATHA PATTAR KARIAKAR— 


i cı DEFENDANT— RESPONDENT. 
` Mortgage —Redempton—Sub- mortgagee—Deecree 
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‘ANA PATTAR V. BWAMLINATHA PATTAR. 
sale of mortgage-interest—Construction of decree—Salé 
certificate —Hguity of redemption, whether subsisting. 

A aub-mortgagee sued on his mortgage making the 
original mortgagor a pro-forma defendant and 
prayed fora decree against the mortgage interest 
mortgaged to himand got a decree accordingly. 
The decree failed to describe the property as a 
mortgage interest. In execution of the decree 
the deoree-holder himself purchased the property. 
The vagueness of description given in the decree was 
retained in the sale proclamation and the sale certi- 
Acate: 

Held, that the decree should be construed as a deoroe 
against the mortgage interest. 

Srinivasa Rao Saheb v. Yamuna Bai Ammal, 
29 M. 84, 16 M. L. J. WO, and Ram Chander v. Kendo, | 
22 A. 442, followed: 

And that the galo certificate should be read ns 
comprising only the mortgage interest, 

Gowree Kumul Bhuttacharjee v. Surut Chunder Doss 
Biswas, 22 W. R. 408 and Balvant v. Hirachand, 27 B. 
834, relied upon. 

Consequently, the equity of redemption was atill 
subsisting and the vriginal mortgagor or a purchaser 
from him had the right to redeem the mortgage. 


Second appeal against the decree of the 
District Court of Coimbatore, in A. 8. No. 
98 of 1905, presented against the decree of 
the Court of tbe Subordinate Judge of 
Coimbatore, in O. S. No. 21 of 1904. 

Judgment.—the Ist plaintiff is the 
purchaser from the original mortgagor. 
Objection is taken to the bona fides of the 
transfer. But it was not pressed before the 
Ist Court. Weagree with the Subordinate 
Judge that the transfer is good. 

The principal question argued in the case 
was whether the equity of redemption was 
subsisting at the date of the suit. The defen- 
dant who was a sub-mortgagee sued on his 
mortgage makihg the original mortgagor a 
pro-forma defendant and prayed for a decree 
againstthe mortgage interest mortgaged to. 
him and got a decree accordingly. 

The decree in the case failed to describe the 
property as a mortgage interest. We think 
we are entitled .to construe it (and we do so 
without hesitation) as a°decree only against 
the mortgage interest. See Srintvasa Rao 
Saheb v. Yamuna Bai Ammal (1) and Ram 
Ohander v. Kendo (2). The decree-holder 
sought to take advantage of the vagueness 
in the description and managed to retain the 
game vagueness of description in the sale 
He is 
himself the purchaser. There can be no 
dispute as to what was the property to be 


gold. We are not precluded from’ reading the 


(1) 20 M. 84; 16 M. L. J. 60. 
(2) 22 A. 442, ` 
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gale ` certificate as comprising only the mort- 
gage interest. See Gowree Kumul Bhutta- 
churjee v. Surut Ohunder Doss Biswas (3) and 


Balrant Babaji Dhoénde v. cane Gulab - 


Chand Gujar (4). -+ 
We think, therefore, wiat passed by the 
sale was the usufructuary mortgage interest. 
The plaintiffs are entitled to redeem. The 
usual mortgage decree will be drawn up. The 
_ plaintiffs will pay Rs. 2,700 for redemption. 
- Three months willbe allowed for payment. - 
The plaintiffa will have their costs through- 
out. The memorandum of objections is not ` 
moyea and is dismissed with costs. 
A Appeal dismissed. 


l (3) 22 W. R, 408. 
(4) 27 B. 884. 


Ce el 


(s. c. 7 MOL. T, 192 ) 
MADRAS HIGH COURT. 
SECOND OiWIL Appeat No. 701 or 1906. 
September 22, 1909. . 
Present:—Mr. Justice Muno and Mr. Justice 
~ Abdur Rabin . 
“ PAKKIRI MAHAMAD BAIB—PLAINTIFF 
ÅPPELLANT 
Versus | 
SUBRAMANIA NAICKEN AND oTHERS— 


. Derenpants-—ResponDEnts, 

f Suit for possession of house—Allegation that defend- 
ant became owner of house under a fraudulent decree— 
Special prayer to set aside the fraudulent decree—Gene- 
ral prayer, for any other relief—Matntainability of suit 
` — Pleadings. 

* Plaintiff sued for possession of a house which he | 
purchased in execution of a decree, obtained by him 
against let defendant and hia father, and from which 
. he was dispossessed by order of Courtonthe application 
of 5th defendant who had purchased the same house 
under a mortgage decree. Plaintiff alleged in his plaint 
that 5th defendant’s decree was fraudnient and colln- 
ing and an issuewasframed on that point. Beyond pray- 
for possession of the house and such other suitable 
relief as the Court may deem Ab to grant, the plain- 
tiff did not specifically ask for cancellation of the 5th 
defendant’s decree. The lower Courts dismissed the 
suit holding that it was not maintainable for want of 
this prayer : 

Held, (1) that the suit was maintainable as an issue 
was framed on the question of the fraudulent nature 
or otherwise, of 5th defendant's decree and a finding 
on that issue in the affirmative wonld justify the 
setting aside of the decree; 


(2) that the relief for cancellation of the 5th defen. 


‘ dant’s decree was embodied in the general prayer for 
any suitable relief and it was competent to the Court 
to set the deoree aside. 


Second appeul against the decree of she 
District Court of Chinglepnt, in A. S. No. 192 


w+ 
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of 1905, presented against the decree of the 
Court of the District Munsif of Poonamalle, 
in Original Suit No. 344 of 1904. 

. Facts.—0On 16th March, 1893, Kaut- 
tiappa, father of Ist defendant, execrted a 
mortgage of the suit house to sth defendant. 
On 23rd August 1897, the 5th defendant filed 
Original Suit No. 
Kuttiappa and present Ist defendant and 
obtained a decree on 3rd September, 1897, 
directing sale of the. property. On 16th 
March, 1898, he brought the property to sale 
and purchased it himself. On 5th October, 
.1898, 5th defendant sold the house for 
Ra: 50 to 2nd defendant, who sold ‘it on . 1st 
November, 1900, to Ath defendant, for 
Rs. 80. The Brd defendant, daughter of the 2nd 


defendant claimed a sale of half the house - 


from 2nd defendant under a document, dated 


' 18th March,-1899, for Rs. 50. On Sth March, 


1897, plaintiff filed S. O. No. 276 of 1897 
against lst defendant and- his father and 
obtained a simple money decree on .]8th 
- March 1897. He attached the same property 
and brought it to sale on 2nd October 1902, 
and purchased it himself-and got delivery of 
possession on 23rd February 1904. This 
delivery was cancelled by order dated 830th 
March, 1904, and possession restored to him. 


property. 
‘Plaintiff's case is that the decree in Origi- 
nal Suit No. 424 of 1897 was obtained 


+ 
+ 


424 of 1897 against . 


4 


Plaintiff now files this suit for recovery of the 


fraudulently with intent to defeat his rights. . 


But no prayer is made for cancellation of the 
decree which directed sale’ of the property in 
pursuance of the mortgage.” 

“Until and unless the decree in question 18 
set aside on the ground of frand, it remains in 
full force and effect. Plaintiff, 1 consider, is 
bound, in the first instance, to obtain cancella- 
tion of the decree. The decree was not an 
ordinary money -decree. It was-a decree 
directing the sale of thepropertyin pursuance 
of the mortgage. The sale had been held and 
the title had passed to 5th defendant. As 
long as the decree subsisted, the plaintiff had 
no right to attach the property.” 

“It is argued that the plaintiff was not a 
party to the decree and that it does not, there- 
fore, bind him, It does bind him, inasmuch 
as he comese in under Ist defendant and 
Kuttiappa, whose alleged title was not 
subsisting at the time he attached and pur- 


chased, The decree, as I have-said, was 4. - 


“a 
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decree directly dealing with the. property. I 
cannot grant any relief which will have the 
effect of nullifying it, unless-and until it. is 
set aside and this can only be done in a 
suit properly framed for ihe purpose. A 
decree „can only be set aside by another 
decree.” 

“I have allowed plaintiff the opportunity 
of withdrawing the gait and filing a suit 
properly framed to admit of the relief sought 
for being granted fo him. This he is not 
willing to do.” 

The Munsif dismissed thesuit on the ground 
that it is not sustainable and the District 
Judge upheldthesame. The plaintiff appealed. 

Judgment.—tThe second issue framed 
raises the question. whether the decree in 


4 


Original Sait No. 424 of 1897 was fraudulent . 


and collusive and a finding that it was, wonld 
jastify its setting aside. In the plaint there 
is in addition to the prayers for possession 
and costs, œ prayer for any other suitable 
reef and under this general prayer it is 
open to the Court to set the decree aside. 
We, therefore, reverse the decrees of the 
Courts below and remand the suit for dis- 
posal according to law. Costs will abide ee 
event, ; 
_ Appeal allowed. 


(2.0.7 M. L. T. 194) - 
MADRAS HIGH COURT. `- 
SECOND Civin AppeaL No, 1315 or 1907. 
February 15, 1910. 

Present:——Sir Ralph Benson, Offg. Chief 
Justice and Mr. Justice Krishnaswamy Aiyar. 
SHREEVARARAYAN alas ANUJAN 
KUNHUNNI RAJA AND ornerg— 

J)BFENDANTS-—— APPHLLANTS 
- versus 
PALTHIA KOVILAKATH VEERARA- 
YAN alias UNNI ANUJAN KAJA AND 
OTHERS—DEFANFANTS AND BLAINTIFP’S LEGAL - 
REPRPSENTATIVES— RESPONDENTS. 

Contribution— Recovery of plaintiffs share of costs 
decreed—Impleading parties bona fide. 

Plaintiff and defendants sued a Karnavathi and 
‘her anandravans for maintenance, which was decreed 

tg against the Karnavathi with costs and dismissed 
with costs as against the Anandravans. Plaintiff 
having paid the said costs sued _dofendants for his 
share of the same :- 

Held, that plaintiff was entitled to recover in the 
absence of proof of any miscondact in the plaintiffs 
in impleading the defendants whose conte they were 
.. ordered to pay, 


i 
t 


OAS, 
| JOSIAM THIRUVEAGADA U. SAMI IYENGAR, 
< Merryweather v. Nizan, 8 Term Rep. 186; 16 R. R. 
810, doubted. 


Shahul Kaineed Alim Sahib v. Syed Ibrahim Sahib, 
26 M. 873 at p. 875, followed. 


~ “Second appeal against the decree of the 
Subordinate Judge’s Court of South Malabar 
at Calicut, in A. S. No. 620 of 1906, present- 
ed against the decree of. the Court of the 
Additional District Munsif-of Calicat, 1 in O.S. 
No. 493 of 1908. 

Judgment.—tThis i isa snit for con- 
tribution for costs recovered from the plaintiff 
in & former snit in which the present 
plaintiff and defendants sued as plaintiffs. 
That suit was for maintenance against a 
Karnavathi and her Anandravans. The 
suit was decreed against the Karnavathi, but 
dismissed with costs against the Anandravans 

Tiooking at paragraph 14 of the judgment 
in that case, Exhibit III, we are not disposed 
to think that the joinder of the other defen- 
dants in that case was otherwise than bona 
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` fide. We agree with the Munsif in the pre- 


sent case in holding that the defendants have 
failed to show that there was any misconduct 
in the plaintiffs in impleading the defendants 
whose costs they were made to pay. The rule 
in Merryweather v. Nivon(1)is one of doubtful 
expediency. It certainly is not to be extended 
to cases where costs have been ordered in a 
bona fide litigation. See Shakul Kamdeed 
Alim Sahtb v. Syed Ibrahim Sahtb (2). We 
must dismiss this second appeal. 
Appeal dismissed. 


(1) 8 Term Rep. 186; 16 R. R 810. 
(2) 26 M. 878 at p. 375. 


(s. 0. 7 M. L. T. 198.) 
MADRAS HIGH COURT. . 
Sscoxp Civic Arrear No. 1583 or 1907. 
. February 10, 1910. 
Present:—Sir Ralph Benson, Judge, and Mr. 
l ‘ Justice Krishnaswami Aiyar. 
JOSIAM THIRUVENGADA CHARIAR 
AND ANOTHER—-PLAINTIFPS—~A PPELLANTS 
varsus ` 
SAMI IYENGAR alias VENKATA- 


CHARIAR AND ANOTHER——RE8PONDENTS. 

Civil Procedure Code (Act XIF of 1882), ss. 361, 582 
Jut for in) junction —Dismissal—Appeal—Death of 
defendant, pending appeal —Abatement —A ppeal against 
costs — Decree for damages — Effect of plaintif’s death 
during appeal. 

A personal action would not survive the death of 
the parties sued or suing and s plaintiff mulcted in 


r 
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costs in.such an action dismissed and incompetent to 
proseoute his appeal for the personal action is not 
entitled to maintain an appeal for the setting aside 
af a decree for costs, which was consequent on the 
dismissal of the action. If an action fails what is 
incidental to it must fail also. ; 

Pulling v. Great Eastern Ravway Oo., 9 Q. B. D. 
110; 30 W. R. 798; 46 J. P. 817; 56L L J.Q. B. 458, 
Krishna Behary Ben v. The Corporation of Calcutta 
31 C. 406, relied upon. | 

Obiter dictum: Where in a personal action a decree: 
for damages is passed by the first Court and the 
defendant appeals against the deoree for damages 
but the plaintiff respondent dies during the pendency 
of the appeal, the defendant can continue his appeal 
as the.right to appeal survives against the repre- 


< sentatives of the plaintiff. 

Paramcn Chetty v. Sundaraja Naick,26 M 409; 
Gopal y Ramachandra, 26 M. 597, Phillips v. Homfiay, 
24 Ch. D. 439, 58 L. J. Ch. 833; 49 L. T. 5, 32 W. R. 8; 
19 L.J, Oh 401, Muhammad Hussain v. Khusholo, 9 


A. 131 ntp. 184, relied upon. 

Second appeal 
District Courtof Trichinopoly, in Appeal Suit 
No. 142 of 1906, presented against the decree 
Of the Court of the District Munsif of Sriran- 
gam, in O. S. No. 399 of 1904. 

Judgment.—rThis is a second appeal b; 

the plaintiffs against the second defendant. The 
latter having died pending the second appeal, 
his widow has been brought upon the record. 
She raises thé preliminary objection that the 
second appeal has abated onthe ground that 
the right to sue did not survive after the 
death of the original 2nd defendant. The suit 
was brought for an injunction against the 2nd 
defendant restraining him from preventing 
the plaintiffs standing at a particular place in 
the Srirangam Temple. [tis conceded by 
the appellants’ Vakil that he has no right to 
prosecute the appeal as regards the injane- 
tion after the death of the 2nd defendant 
but he contegds that the Courts below have 
dismissed his suit with costs, that his estate 
has lost and the estate of the 2nd defendant 
has gained to the extent of the costs awarded 
and that he ‘is, therefore, entitled to con- 
tinue the second appeal against the 2nd de- 
fendant’s repesentative to get rid of the 
liability imposed upon him by the action of 
the Courts below. We think the preliminary 
objection ix well-founded. 


The case has to be decided with reference 
. to the provisions of the repealed code as the 
2nd defendant died in 1908. It is provided 
by section 361 that the death of a plaintiff or 
deferd ut shall not cause the suit to abate 
ifthe right to’ sue survives. Section 582 


authorizes in the case of appeal the substitu-- 
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` [1910 


tion of “appellant” for “plaintif”, “res- 
pondent” for “defendant” and “appeal” for 
'suit.” Making the necessary changes ‘then 
we may read the section as follows: — ` 

“The death of an appellant or respondent- 
shall not cause the appeal to abate if the 
right to sue survives.” Section 582 does 
notin terms anthorize the substitution of 
the verb “appeal” for ‘the verb “sue” and, 
therefore, strictly speaking we have no. 
warrant for reading the section as if it ran: 
“The death of an appellant or a, respond.’ 
ent shall not canse the appeal to abate if the 
right to appeal survives.” It was, however,’ 
held by this Court in Paraman Ohetty v. 
Sundaraja Naick (1), where in an action for 
malicious prosecution a decree for damages had” 
been passed by the Court below and the 
defendant had appealed against the decree for 
damages and the plaintiff-respondent died 
pending the appeal, that the defendant could 
continue his appeal as the right to appeal 
survived against the representative of the 
plaintiff. The ground of decision was that 
after the judgment for damages thé estate 
of the respondent was liable to be enriched 
by the amount of the decree for damages 
and that the appellant was entitled to get: 
rid of the liability imposed upon him al- 
though an action for -malicious prosecution 
wasa personal action that would not survive 
the death of the parties suing or sued. In 
deciding as ' above, this ‘Court followed the 
view of the majority of the Bombay High 
Court in Gopal Ganesh Abayankar Sadashtv 
Sahasrabudhe v. Ramachandra (2). In 
Phillips v. Homfray (3) it was observed by 
Bowen Lord Justice: “It is of the essence of - 
the rule viz., actio personalis moretur cum 
persona, that claims which are indeterminate 
in their character shall not be pursued against 
the estate of a person afte? his death. , If the 
claim is one for unliquidated damages and has 
not been perfected by judgment at the time of the 
death of the defendant the rnle applies. This 
observation of the learned Lord Justice 
would seem to lead to the inference that if in 


_an action for libel or malicious prosecution a 


decree for damages has been made, the defen- 
dant aggrieved by the decree and appealing 
against it would’ be entitled to continue it 
notwistanding the death of the plaintiff- 
(1) 26 M. 499. ` 

z 28 B. 597. 

(8) 24 Ch. D. 439; 52 L. J. Ch. 888; 49 L. T. 5; 32. 
W, R 6; 12 L. Fa Ch, 401, 
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‘respondent. To the same effect are the 
remarks of Edge, C. J. in Muhammad Hussain 
v. Khusholo (4,. But it does not appear to 
follow’from these decisions that a plaintiff 
mulcted-in costs in such an action dismissed 
and incompetent to prosecute his appeal 
for damages: would ‘be entitled to maintain 
an appeal for the setting aside of the decree 
for costs which was consequent on the dig- 
missal- of the action. In Pulling v. Great 
Hastern Railway Oo. (5) which was an action 
‘for damages for personal injuries sustained 
by the running over of an engine, by tbe 
plaintiff's husband, it was held that there 


was no right of action to tha representative | 


of the ‘deceased merely because there was 
damage to the estate of the deceased 
arising from expenses for medical attendance. 
It was poined out by Denman, J. that 
none of the authorities go so far ag to 
say that’ where the cause of action is in 
substance an injury to the. person, the 
peysonal representative can msintain an 
action merely because the person so injured 
incurred in his life-time some expenditure of 
money.in consequence of the personal injury. 
In Krishna Behary Sen v. The Corporation of 
Oalcutia (6), Mr. Justice Henderson held 
that ‘an .action.for damages for malicious 
prosecution could not be continued after the 
death of the plaintiff because of the pecuriary 
loss sustained ‘by reason of the experises 
of defending against the criminal prosecution. 
Applying the principle of these cases which 
we take to be that -if the action fails 
what is incidental ‘to it must fail also, it 
appeats to us that if the appeal abates because 
the appellant can no longer claim the injunc- 
tion hë prayed for against the deceased 2nd 
defendant the costs he was made liable to pay 
a8 a consequence of the dismissal of his suit 
could not form the subject-matter of a con- 
tinuing appeal... It was said that an appeal 
might be preferred for costs alune. But this is 
not as:of course for no such appeal on a mere 
question of costs is ever entertained unless there 
is a legal principle involved.- And if the 
appellant cannot prosecute his appeal for the 
injunction he cannot be allowed to show that 
the decrée refusing the injuction was wrong 


for the mere purpose of getting rid of the 
(4) 9 A. 131 at p. 134 
- (5) 90. B. D. 110; 80 W. R 
L. J. QB. 453. 
(6) 31 0. 408. | 


- 


* 
798; 46 J. P. 617; 61 
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‘direction as to costs. We must, therefore, 
hold thet the appeal abates.- The representa- 
tive of the 2nd defendant is entitled to her 
costs against the appellant. 


Appeal abated. 


-~ 
eee 


-~ kana 


r (a. ©. 7 M. L. T. 197.) 
MADRAS HIGH COURT. 
Cıva Revision Petition No. 749 oF 1908. 
a February 1, 1910, 
Preseni:—-Sir Arnold White, Kr., Chief Justice. 
RAMALINGAM CHETTY—Prartipe— 
PRTITIONER 
. verens E 
VEERAYYA OHETTY AND ANOTHER— 
DEFENDANTS — RESPONDENTS. 

Oath-—Form —Proposal ın one form—Performance 
insisted in another form. 

Where the defendant was willing to take the oath 
in the form proposed by the plaintiff but the plaintift 
insisted on his taking the oath in another form and 
the Munsif found in favour of the defendant: 

Held, that the Munsif was right. i 


Umayammai yv, Muthiah Nadar, 17 M. L.J. 99 
relied upon. , 


Ktakkot Mathumkutti Mamad’s Kutti's son Majan 
Y, Pathu Kutti, 17 M. L. J. 546, referred to, 

Petition under section 25 of Act 1X of 1887, 
praying the High Court to revise the: decree 
of the District Munsif’s Court of Kulitalai, 
in Small Cause Suit No. 676 of 1908. 

Judgment.— I think the Munsif jn 
effect, though he does not'ray so in so many 
words, held tat the defendant was willing 
to take the oath in the form proposed by tne 
plaintiff and ‘that the plaintiff insisted on 
his taking the oath in another form. The 
form of oath by which the plaintiff offered 
to be bound is not before me but it-is not 
suggested that it provided that the light 
should be extinguished, as thé plaintiff insisted 
16 should be extinguished, by being blown out. 
The present case is not on all fours with 
Umayammat v. Muthiah Nadar (1) where the 
plaintiff prevented the oath being’ taken 
by not appearing and performing his part 
of theceremony. In the present case the 
plaintiff appeared but insisted that the oath 
should be taken in a form not specified in 
the proposal as to the form of oath by which 
he agreed to be bound. I think, however, 
the principle of the decision is applicable and 
I do not find anything in Htakkot Mathumkutti 


(1) 17 M. L, J. 99. 


940 
VARANASI BEBTHAMMA V, SRESHTALUR. 


Mammad’s Kutts’s son Majan v, Pathu Kutti — 


-.(2) which conflicts with this view. 
1 think the Munsif waa right. 
The petition is dismissed with costs. 
Petition dismissed. 
(2) 17 M. L. J. 546. 


Semen 


(a c. 7M. L. T. 199.) 
MADRAS HIGH COURT. 
First Cirvin Appear No. 150 ov 1905. 
i January 19, 1910. 
. Present: —Sir Arnold White, Kr., Chief 
` Justice, and Mr. Justice Munro. 


VARANASI SEETHAMMA—Puatrier— 


APPELLANT 
TETrsus 
SRESHTALUR VIJIARAGHAVA 
CHARTUUU AND OTHERS——DEFPENDANTS— 
_ RESPONDENTS. 

a Wa and debter—Appropriation of monies paid 
by. debtor towards interest—Right to a ppropriate— 
Absence of evidénce. 

A creditor can be allowed to meke out his account 
on the basis that when-each sum was paid, a portion of 
ib was appropriated towards interest, though no 
appropriation was made at the time when the various 
é suma were paid by the debtor to the creditor. 

~ Luchmeswar, Singh Bahadur v. Syed Lutf Als Khan, 
8 B. L, R. 110, followed. ; 

Appeal against the decree of the Distrei 


Court of Nellore, in O. 8. No. 5 of 19u3. 


- Judgment.—tThe -question is whe- 
ther, in the absence of evidence that any 
appropriation was made by the creditor at 
the times.when the various sums were paid 
by. the debtor, the creditor can be allowed to 
. make ont his account on the basis that when 
` pach sum was ‘paid, portion of it was ap- 
propriated towards the interest .then due. 
No authority has been quoted to show that 
thé creditor cannot do this, and onthe other 
hand Duchmeswar Singh Bahadur v. Syad 
Lutf Ali: Khan (1) is clear authority that 
lie can. There as here there was nothing 
to show appropriation for interest when the 
~ payment was made. The plaintiff's account 
was, therefore, drawn up on a proper basis. 
The decree of the lower Court is modified 
by: substituting Rs. 3,552-1-9 for 
Its. 1,544-10-0. The time is extended by 
three months from this date. The appellant 
will have his costs on the amount allowed in 
this and the lower Court. ` 
Decree modified. 


(1) 8 B. L. R. 110, g 
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RADHA KISHAN v. JAMNA PRASAD. 
(s. 0. 13 0. C. 59.) - 
ORUN JUDICIAL COMMISSIONER'S 
_ COURT. ` 
Bune Counom APPRAT, No. 20 or 1909, 
February 15, 1910. 
Present: —Mr. Chamier, J. C. and 
Mr. Evans, A. J. ©. ; 
RADHA KISHEN—Ptarntiee 
persue 
JAMNA PRASAD AND OTHRRS—- 


- DRYENDANTS. ` - 

Civ Procedure Code(Act F of 1908), er. 109 and 110, 

. XLI, r. 10—Order rejecting appent for faure to 
furnish security for costs— Order affirming decision of 
the Court below, meng of—Final order passed on 
appeal,meaning of. 

An order rejecting an appeal for failure to furnish 
security for costs under Order 41, R. 10, Civil Procedure 
Code, is not an order affirming the’ desision of the 
Court below within the meaning of the last para. 
graph of section 110, Civil Procedure Code, nor is 
such an order “a final order passed on appeal” within 
the meaning of section 109, Civil Procedure Code. 

Soudaminee Dossee y. Maharaj Dheraj Mahatab Chand 
Bahadoor, 6 W. R. Mis. 102; B. L. R. Sapp. Vol. 585; 
Rasah Enatt Hossein v. Ranee Rowshum Jahan, 10 W. 
R. 1 (F. B.); Sunder Koer v. Ghandishwar Pr8sad 
Singh, 80 O. 679; Karsondas Dharamsey v. Gangabdai, 
82 B. 108; 9 Bom. L. R. 566; Babu Sakan Singh v, 
Gopal Chandra Neogi, 8 O. W. N. 206, referred to 

Application for leave to appeal to His 


Majesty in Council. 

Bebu Basudev Lal and Mr. 
the Appellant. 

Pandit Moti Lat Nehru, Dr. Satish Ohandra, 
5. Nabi-ullah, Pandit Be Madho, Babn 
Saligram and Rai Ore Ram Bahadur, for the 
Respondents. 

Judgment.—this ig an MG A 
under Order 45 rule 2 (Act V of 1908) for 
leave to appeal to His Majesty in Council 
against a decree of this Court dated July 
21st, 1909, rejecting the applicant's appeal 
to this Court under Order 41, Rule 10 of the 
Code of Oivil Procedure on account of his 
failure to furnish security for costs within 


A. P. Sen, for 


` the time fixed by the Court. The applica- 


tion is resisted by the respondents .on the 
ground that the order against which -the 
appeal is directed is not a “final order passed 
on appeal” within the meaning of section 109 
of the Code.of Civil Procedure, and that, if it 
is such an order, it affirms the decision of the 
Court below and the applicant is not entitled 
to appenl becauge the appeal does not involve 
any substantial” question of law within the 
meaning of the last paragraph of section 110 
of the Code, It seems to us impossible to say 
that the order rejecting the appeal for failure 


s` 
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on the part of the applicant. to furnish security ` 
for costs affirmed the decision of the Court. 


below within themeaning of the last paragraph 


of section 110. The effect of the rejection of - 
the appeal was no doubt to leave the decision’ 


of the Court below untouched; but the order 
of this Court has no reference whatever to 


the decision of theCourt below. It expresses . 
no opinion at all as to the correctness of that 


decree. In this connection we would refer to 
the distinction -that is drawn in Order 41 
between the dismissal and the rejection of an 
appeal. Under Rules 11,16,17,18 and 30 the 
appellate Court may order that ‘an appeal be 
dismirged but under Rule 8 or Rule 10 the 
Court“ can only reject appeal. Where an 
appealis rejected not dismissed, the Court 
cannot, in our opinion, be said to have affirmed 
the decision of the Court below. But the 
applicant is entitled to appeal to His Majesty 
. in Council if he can show that the order 
in question’ was a “final order passed on 
appeal” within the meaning of section 109, 

e have been referred to cases in which it 
was held that an order by an appellate Court 


rejecting an appeal under Order 41, Rule 10 © 
is not appealable to a High Court under the 
Such rulings are irrelevant because: 


Code. 
they rest on the ground that such an order is 
not a decree as defined in the Code. The 
applicant is not bound to show that the order 
of this Court was a decree as defined in thé 
Code, but need only show that it was a final 
order. We have been referred to several cases 


in which the words ‘final order passed on , 


_ appeal” have béen construed, - In Soudamines 
Dossee v. Maharaj Dheraj Mahtab Chand 
Bahadoor (1) it was held that an order reject- 
ing an application for review , after argument 
was notan order passed on appeal and the 
same view was taken in Rajah Hnaet Hossein 
v. Ranee Rowshun Jahan (2): In Sunder 
Koer v. Ohandishwar Prasad Singh (8) it was 
held that an order refusing to amend a decree 
was not an order passed on appeal within the 
meaning `of section 109. In SKarsondas 
Dharamsey v. Gangabat (4), it was held that 
an order refusing to admit an appeal present- 
ed heyond limitation was not an order passed 
on appeal. In Babu Sakan Singh v. Gopal 


Chandra Neogi (5), it was held that an ordér — 


(D 6 W. R. Mis. 102; B-L. R. Suppl. Vol. 585. 
2) 10 W. R. (F. B.) 1. 

‘8 30 0. 879. h 

4) 82 B. 108; 9 Bom. L, R. 666. 

(5 8 C, wW. N. 296. = 


INDIAN GASES. _ 


- not an order passed on appeal. 


941 


passed on an application for revision was 
It has been 
pointed out in several cases that the words 
‘final order passed on appeal” are not 
equivalent to “final order “passed in the 
exercise of final appellate jurisdiction.” The 
words “final order passed on appeal” have 
always been confined to orders disposing of 
an appealat the hearing. In the present case 
there was no hearing of thé appeal. The 
Court declined to hear it because the appel- 
lant failed ‘to furnish security for the costs of 


-his opponents. An order rejecting an appeal 


under Rule 10 of Order 41 seems to stand 
on the same footing as an orde? rejecting an 
appeal under Rule 3 or declining to admit a 
time barred appeal. - . E 

In our opinion the order of this Court. 
was not a final order passed on appeal and, 


- therefore, the applicant is not entitled to'a 


certificate under section 110 of the Code of 
Civil Procedure (Act V of 1908). 
The application is dismissed with costs. 
Appeal dismissed, 





F (8. 0, 18 O. C, 62.) 
OUDH JUDICIAL COMMISSIONER’S 
_ COURT. 

- Frast Oiv APPBAL No. 52 or 1909. 
February 3, 1910. 
Present:—-Mr. Chamier, J. C. and 
Mr. Evans, A. J. O. 

BASDEO BAN (MAHANT)—Puatntirr 

VETEUNS 
SRI KRISHN GIR—~Derenpant. 

Court-feo—Sust jor possession~—Decree for possession 

conditional on payment of asum disputed in appeal. 
Where a plaintiff sues for possession of land claiming 
an unconditional decree or admitting his liability to 
pay a certain sum and the Conrt requires him to pay 


_agum which he disputes and he appeals on the ground 


thet he isnot liable to pay that sum, he must pay 


- Court-fee on the amount in question. 


Jawahir Singh v. Rajendra Bahadur, 12 O. O. 183; 


- 3 Ind. Cas. 836, not followed. 


Ram Adhin v. Hanuman, 9 O. 0.153, Baji Lal v. 
Gobardan Singh, 81 A. 265; 6 A. L. J. 165; 1 Ind. Ce. 
1000, Ram Iakhan Raiv Bandan Rai, L Legal Re- 
membrancer 162, Ramanand v. Sulul, S. ©. A. No. 
296 of 1908, referred to. 

Appeal against the decree of M. Muhammad 
Ainnl Hak, Subordinate Judge, Gonda, dated 
23rd January, 1909. 

Babu Ishwart Dayal, for the Appellant. 

Mr. 0. F. S. Oehme and Babu Har 
Gobind Das, for the Respondent. 

Judgment. 
Chamier, J, C.—The Assistant Registrar 


r 
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reports that there is a deficiency of Rs. 330 
in the Court-fee paid on the memorandum 
of appeal. The ‘appellant contends that the 
fee paid by him is sufficient. The suit 
in the Court below related to several vil- 
lages bat the appeal relates to one village 
only. The appellant alleged that he ‘was 
the duly appointed successor of the mahant 
ofan asthan who died in May, 1904; that 
“the village now in question was part of 
property of the asthan and was in possession 
of the respondent under an invalid transfer, 
-purporting to Be a mortgage, made by ile 
last mahani. The appellant claimed an un- 
conditional decree for possession and for 
Re. 1,000 on account of mesne profits. The 
respondent pleaded that the mortgage to him 
was valid and binding on the appellant. The 
‘Court below decided that the mortgage was 
vahd to the extent of Rs. 10,000 and gave 
the appellant a ‘decree. for possession cordi- 
tional on the payment of that sum. In appeal 
the appellant claims an unconditional decree 
and mesne profits which benow estimates af 
Rs. 450: ` 

In the Court below the appellant paid Court- 
fees under section 7 (v) of the Court Fees 
Act on five times the Government Revenue 
of the village and on the amount of mesne 
profits claimed. In this Court he has done 
the same... The- Assistant Registrar is of 
opinion that, he should pay Court-fees on 
Rs. 10, 450, 7. e.,0n the amount which he is 
required to pay by the decree of the Court 
below and on Rs. 459 the amount of mesne 
profits now claimed. The learned pleader for 
the appellant relies upon the decision of this 
Court in Jawahir Singh v. Rajendra Bahadur 
(1). In that case the plaintiff claimed re- 
demption of a mortgage on payment of 
Rs. 2,567; the defendant set up some later 
mortgages aud the Court held that the 
plaintiff was bound by them and required him 
to pay Rs. 10,590 in addition to the sum of 
‘Rs. 2,567. The plaintiff appealed not chal- 
“lenging the calculation of the amount due on 
the mortgages setup by the defendant but 
‘pleading that he was not bound by. them as 
they had been made by a widow without 
legal necessity. In the course of our judg- 
ment Mr. (now Mr. Justice) Tudball and I 
said “if on appeal there had been any dispute 
as to the amount due then no doubt the value 


of the appeal would have been the amount in 
- (1) 12 0. O. 188; 2 Ind. Cas, 836, 
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dispute on appeal but in the ‘present case 
-there is no such dispute. The sole point is 
the question of the plaintiff's liability to re- 
deem them (the mortgages). ‘We can see no 
Treason why he should be called upon to pay 
a Court-fee on more than Rs. 2,000. The 
point is a difficult one and the Act is not 
clear. He has, however, paid a Court-fee on 
appeal equal to that which he paid o the 
plaint and which entitled him to an adjudi- 
cation on his claim. It is difficult to see why 
on appeal he should be forced to pay a larger 
Court-fee to secure an adjudication on his 
appeal when the only point is not the amount 
due from him but his liability to redeem.” 

The position of.the appellant in the present 
cage is not unlike that of the appellant 1 in the 
case cited and the appellant is justified in 
contending that if the case was rightly decid- 
ed he has paid sufficient Court-fees in the 
‘present appeal. 

My notes of that case do not show that any 
authorities were cited by counsel and it seems 
that we dealt with the case as if the question 
was not covered by authority. After hear- 
ing further arguments and considering the 
authorities to which our attention has been 
directed I am of opinion that that case should 
not be followed. Itis contrary to the cur- 
rent of authority bothin this Court and in 
the Allahabad High Court and ig likely to 
cause confusion. 

In Ram Adhin v. Hanuman (2) Mr. Wells 
and I held that in redemption suits where 
the mortgagor or mortgagee appeals not rais- 
ing the question of the right to redeem but 
challenging ‘only the amount held by the 
Court below to be payable by the mortgagor 
the Court-fee should be computed ad valorem 
on the difference between-the amount found to 
be payable by the Court below and the amount 
which the appellant contends should be paid. 
Our decision in that case is supported by the 
rulings of the Allahabad High Court to which 
reference is made inthe judgment. It is also 
supported by the later case of Baja Lal v. 
Gobardhan Singh (8) the circumstances of 
‘which are analogous to those of the present 
case. The plaintiff had sued for foreclosure; 
defendants had set up a 
prior mortgage and the Court below had 
made the fordtlosure conditional upon the 


Bop of that mortagage. The plain- 
iB) ot A. eb. 266; an L. J. 165; 1 Ind. Oas. 1000. 
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bound by. the mortgage which had been set 
up. It was held that. he was bound to pay 
Court-fees on the amount which he had been 
required to pay for redemption of the prior 
mortgage. Two cases still more closely 
analogous to the case before us are those of 
Ram Takhan Rat v. Bandan Rat (4) and 
Ramanand v. Ram Sukul (5). In the formet 
the Court of first instance ‘made a decree for 
possession of property ‘conditional upon the 
payment by ‘the plaintiff of a sum of 
Rs. 600. The plaintiff appealed claiming an 
_ unconditional decree and it was held that he 
- mist p ay Court- -feos on Rs. 600 not on the: 
value of 
the plaintiff sued for possession of a share. in 
a village and for mesne profits. The Court of 
first instance held that the plaintiff was bound 
to pay RA 1,281 on two mortgages set up by 
the defendant. This “decision ' was affirmed 
with a slight modification ‘by the lower 


appellate Court and the plaintiff appealed to 


this Court claiming an unconditional decrée 
for possession ard ‘contending that he was 
not bound by the mortgages set up by the 
defendant. 
the plaintiff appellant was bound to pay 
Court-fees on the amount found to be due 
òn «the: mortgages by the lower appellate 
Court. 

. There is, therefore, a string of cases ~in 
which it has been held that where a plaintiff 


sues for possession claiming an ufconditional- 


decree or admitting his liability to pay a 
certain sum and the Court requires him to 
pay a sum which he disputes and he appeals 
on the ground that he is not liable to pay 
‘that sum he must pay Court-fees on the 
“amount i in question. z 

It cannot be said that this rale works P 
batisfactorily in all cases. The question 
arises generally. in suits for redemption or 
pre-emption or in suits for possession of pro- 
perty in which the defendant has set up a 
mortgage. It would seem that the Court-fee 
in such cases where the plaintiff is the 
appellant should “not ‘ordinarily exceed. 
the Court-fee paid on the plaint bub'as I have 
‘pointed out in other cases it is impossible to 
` envolve sucha rule ont of the provisions of 
Court Fees Act. In my opinien we should 
follow the current of authority and ‘require 
= a 1 Legal Remembrañoer 162. 

5) Second O. A, No. 206 of 1908. 
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tiff appealed contending that he was not ` 


the property; In the latter case a 


My learned colleague held that ` 
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on 


the appellant in this case to pay Court-fees 
-upon Rs. 10,450. There is a deficiency of 
Rs. 330 ‘which must be made good. As the 
appellant is prepared to make good the 
deficiency at once the appeal may proceed. 

Evans, A. J. C.—I agree. The substantial 
point in ‘dispute between the ‘parties is the 
liability of the appellant to pay Ra. 10,000 
before he can get possession of ‘the property 
in suit,’ Although it may be said that one 
object of tha. appellant is to get possession 
of certain property, his main object “is to 
avoid payment of.a certain sum. IT think 
that the current of authorities shows that an 
ad kai fee is required. 


4 
| 
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COURT. 
Caman APPHICATIYN No. 262 or 1909. 
~ January 6, 1910, 
Presni: :—Air. Chamier J. C. and Mr. Evans, 
å. J. C. 
IKLAS KUAR jagan na aaa ka 


| Baja RAGHURAJ BAHADUR SINGH— 


: Oprosita Party.  . 
Criminal Procedure Code (Act V of 1898), as. 146 


, and 147-—Qosts of proceedings under ss. 145, 146 or 


147, Criniinal Procedure Code, order for—tAmount of 
costs, assessment of—~Time for ‘making order, for coats. 

Only the Magistrate- who passes an order under 
fection 146, 146 or 147 of the Criminal Procedure 
Code can decide by whom the costs of the proceedings 
are tobe paid: but the amount of the costs may be 
assessed by his successor, 

An order for costs should as a rule be made at tho 
time of passing the order under section 145, 146 or 
147, Oriminal {Procedure. Code, when the facts aro 


fresh in the mind of the Magistrate. 


Bhojal Sonar v. Nirban Singh, 21 tO, 609; Girdhart 
Chatterjee v. Ebad-ul-lah .Naskar, 22 C. "884, Mahomed 


Ershad Alt Khan Ohaudhry v. Saroda Prasad Bhaha, 


23 O, 87; Binoda Sundari Chowdhrani v. Kali Kr ishto 
Pal Chotedhry, 22 ©. 887; Queen-Empress v. Tomiuddi, 
24 C. 757; Vythianada -‘Tambrian v. Mayandi Chetty, 
29 M. 878; 4 Or, Li. J. 232, referred to, 

Application for revision against the order 


of Mr, V. N. Mehta, Magistrate, lst Class, 


“Bara Banki, dated 4th Novèmber, 1909. ` 


_ Mr. A. P. Sen, for the Applicant. © * 
. Pandit.. Gokaran “Nath Misra, for 
Opposite-Party. 


the 


+ 


Chamier, J, CA dispu having arisen 


‘between the Harha and Paska estates in the 


Bara Banki district the Sub-Divisional 


~ 
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Magistrate took action under section 145 of 
the Code of Criminal Procedure and after an 
elaborate i inquiry decided that the Talukdar of 
Harha was in possession of the land in ques- 
tion and passed an order in his favour under 
clause (6) of the section. But he made no 
order regarding the costs of the proceedings. 
The Talukdar of Paska applied tothis Oourt 
for revision of the order on several grounds 
but this Court declined to interfere. Some 
months after the decision of the Magistrate 
the Talukdar of Harha applied to his 
successor (the Magistrate who passed the 
order having left the district) to direct the 
Talukdar of Paska to pay the costs of the 
proceedings and an order has been passed 
that the Talukdar of Paska shall pay a sum 
of Rs. 1,400 to her opponent. 


On the merits I have no doubt that the 
order is correct andI have little doubt that 
if the attention of the Magistrate who passed 
the order under section 145 had “been called 
to the question he would have directed the 
Talukdar of Paska to pay the costs; but the 
question is whether the successor of a 
Magistrate who’ decides a case under sections 


145, 146 or 147 can make an order regarding 


the ‘costs of the proceedings. 


In Bhojal Sonar v. Nirban Singh (1) the 
Caleutta High Court held that only the 
Magistrate who passes the order under sec- 
_tion 145 can make an order as to costs under 
` section 148 and that he can do so only at the 
time of passing his order under the former 
section. In Giridhar Ohatterjee v. Nbadullah 
Naskar (2) it was held thatif the Magistrate 
who passes an order under section 145 directs 
that one or other of the parties is to pay the 
costs the amount of costs may be assessed by 
_ his successor and the same view was taken in 
` Muhammad Ershad Ali Khan Choudhry v. 
Saroda Prasad Shaha (8). In Binoda Sundari 
Chowdhrant v. Kalikrishto Pal Chowrdhry (4) 
it was held that an order as to costs should 
be made if at all when the order is passed 
under section 145, but that an order as tó costs 
“made by the same Magistrate on a subse- 
quent day cannot be said to have been made 
without jurisdiction. The same view was 
taken in Qseen Empress v. Tomijudds (5) 
where Ghose and Wilkins, JJ. said that costs 


(Í) 21 O. 609. (2) 22 0. 384. 
(3) 23 0. 37. (4) 22 0, 387. 
(5) 24 C. 767, 
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should: not be ordered and assessed by the 
Magistrate after a long interval and without 
allowing all the parties affected an opportn- 
nity to appear and shew cause. 

It will be seen that in all the cases mention- 
ed the Calcutta High Court took the view 
that it is only the Magistrate who passed”. 
the order under section 145 who can decide 
which party is to pay the costs though in two 
of them it was held that the actual assess. 
ment of the amount may be mage by his 
successor. 

The only case which in any way T 
the view that an order for costs may be made 
by the successorof a Magistrato who passes 
an order under section 145 isthatof Vythia- 
nada Tumbrian v. Mayandt Ohetty (6) where 
Subrahmania Ayyar, J. said “The word 

‘passing’ which follows the term ‘Magistrate’ 
in the said provision, as] understand it, 
means no more than that the Magistrate, who 
may award costs, is the officer holding the 
proceeding under the chapter or his successor 
entitled to discharge his functions in confec- 
tion with the matter,” but he added “Even if 
this would be going too far, and the right 
construction were that the award of costs 
should be made by the same Magistrate that 
deals with the main question in the proceeding, 
the order here cannot be held to be void or 
illegal as in fact was the case here.” ` 

Section 148 (3) provides that “when any 
cosis have been incurred by any party to a 
proceeding under this chapter for witnesses’ 
or pleaders’ fees, or both, the Magistrate 
passing a decision under section 145 section 
146 or section 147, may direct by whom such 
costa shall be paid, whether by such party 
or by any other party to the proceeding, 
and whetherin whole or in part or proportion.” 
The question of the costs of a proceeding is 
always treated as one which the Court or 
officer who conducts the proceeding is best 
fitted to decide. In awarding costs the Court 
may properly take into consideration various 
matters, suchas the conduct of the parties 
which may not be easily, if at all, ascertained 
from the record. The words‘ he Magistrate 
passing a decision” apply literally to the 
Magistrate who actually passed the order 
under sections 145, 146 or 147 and to no other 
and I see no regson why we should give them 
any other meaning. 


In my opinion the only person who oau 
(6) 29 ME. 878; 4 Or. L. J, 382, 
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decide by whom costs are to be paid in iit 
& case is the Magistrate who passed the orden 
under becetiong 145, 146 ‘or 147, though ` “the 
actual assessment -may be made by his 


successor, and I would, therefore, set aside ` 


the order as to costs which has been made in - 
this case. I may add that, in my opinion, an 
order for costs should, asa rule, be made at- 
the timie of passing the order under sections 
145, 146 or 147, when the facts are fresh in 
the mind of the Magistrate. 

Evans, A.J. C.—I concur. The .provisions 
of section 148 of the Code ‘of: Criminal Pro- 
cedure cannot be interpreted as authorizing 
the successor of the Magistrate who passed 
the order under section 145 to award costs to 
the unsuccessful party. In this particular 
case the result may appear inequitable but ° 
the Talukdar of Harha made no’ application 
asking for costa until-:the 6th October, 1909, 
- and the date of the order under section 145 
_of the Code of Criminal Procedure is 14th 
Jung, 1909. In the meantime the Magistrate 
_who passed the order under section 145 had 
left the district. Ifthe Talukdar of: Hatha 
had acted with due diligence he would have 


obtained the costs to which he is aa 
entitled. 


= 
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OUDH JUDIOLAL COMMISSIONER'S 
nn ‘COURT. 
Rest APPEAL No. 41 oF 1909. 
December 19, 1909. 
Present: ena Mr, (hah lor; J. O., and 
- Mr. Evans, A.J. O. 
OHHOTE LAL——PLAINTIFF 
DErSUS roo 
RAMADHIN—DEFDNDANT. 

U. P. Land Revenue Act (III of 1901), s- 86—Oudh 

Rent Act (XII of 1881), 88, 7A and 126-——Kzproprietary 
tenant—Rent payable by an exproprietary tenant, per- 
son entitled to receive. 
. The respondent sold his sbare in sa- village to the 
appellant and became an exproprietary tenant of land 
which: had been his sr and the rent payable therefor 
was determined nnder soction 36 of the Land 
Revenue Act: 

Held, that the respondent was the tenant of the 
appellant’ alone and not of all the.co-sharers in the 
-village and that, therefore, the appellant alone was 
entitled to maintain a suit for anrears of rent against 
the re spondent. 


- Appeal againat the decreeof H. Dupernex, 
Esquire, District Judge of oe dated 4th 


ma 
i 
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March, 1909, upholding ik decree of G. G. 
Sim, Require: Assistant Com maka on6, eer 


‘dated 26th September, 1902. 


Babu Basudev Lal, for the Kaelan: 
Mr. Muhammad Fasth, for the Respondent. 
Judgment. 

Chamier, J. C.—Appellant purchased a one 
anna share in a village from the respondent 
who thereupon became exproprietary tenant 
of 10°6 acres of lånd which had been his sir. 
The rent payable, therefor was determined 
under section 36 of the Land Revenue Act, 
and the appellant hay now sued the bond 
ent for the renb.0f the land fora certain 
period. The respondent objects that the only 
person who can-sue him for rent ‘is the 
Lambardar of the village. This defence has 
been accepted by both Courts below and the 

suit has been dismissed. i 

On behalf of thé appellant it is santa 
“here that on the sale of the share the respond-- 
ent became the tenant of the appellant alone ` 
and not of all the co-sharers. 

The respondent on the other hand seated 
that inasmuch as the land ceased to be sir 
when it became the subject of an exproprietary 
tenancy (see Land Revenue Act, section 4 
(13) and Board's Select Denion No. 2 of 
1900) the appellant has no longer any 
special concern with it and in the absence 
of a special contract or local custom, neither 
of which is pleaded, the Lambardar must be 
held entitled to collect the rent. 

The question must surely have arisen in 
the Agra Province under Act XII of 1581 or 
the Agra Tenancy Act (U. P. Act I of 1901), 
but we can discover no reported decision on 
the point. ° 


The respondent was in PENA possession 
of the land previous to the sale. It is clear 
that if the sale had taken place before the- 
passing of United Provinces Act IV of 1901 
whereby section 7A, was added to the Oudh 
Rent Act, the appellant would have been 
entitled to separate possession of the land in 
succession to the respondent. The effect of - 
section 7 A, of the Rent Act is to give a 
vendor in a case like this” rights’ of a tenant 
in the str land; but I see no reason why 
the purchaser of the share should not succeed 
to separate possession of the land subject to 
the rights created by section 7A. = 

Previous to the sale of the share the 
co-sharers when settling accounts with each 
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other must either have been debited with a 
fair rent for their str lands or with a nominal 
rent per btgha—casually a nominal rent is 
fixed, In either case the creation of an expro- 
prietary tenancy in the str land of the holder 
of a share reduces the value of the share. If 
the rent of the vendor’s sir land is treated 
as being payable to the purchaser alone the 
loss falls on the person who ought to bear 
it. If the rent is divisible among all the 
co-sharers the arrangements for the settle- 
ment of profits must necessarily be disturbed 
and while the purchaser loses all bat a por- 
tion of the rent proportionate to his interest 
in the village the rest of the proprietary body 
obtain a share in rent with which theretofore 
they have had no concern. These considera- 
tions also suggest that the vendor becomes 
the tenant of the purchaser and not of all the 
co-sharers. 

I am of opinion that the appellant is 
entitled to maintain his suit against the 
respondent, Had the evidence of the parties 
been taken we might have disposed of the 
suit ourselves. As it is we must remand the 
suit fcr trial onthe merits. I would allow 
the appeal, set aside thedeorees of the Courts 
below and remand the suit under Order 41, 
“Rule 28 of the Code of Civil Procedure, 1908, 
to the lower appellate Court for trial on the 
merits. Costs here and hitherto should be 
costs in the cause. 


Evans, A, J, C_—The land which the vendor 
held as str before he parted with his rights 
is now held by him under special terms 
according tothe provisions of section 7A of 
the Ondh Rent Act. His successor-in-title 
does not hold any sír appurtenant to his 
share owing to the -special provision of the 
law under which arrangement is made for the 
maintenance of an exproprietor. The expro- 
prietor cannot be deemed an ordinary tenant 
of Khalea'land within the meaning of- section 
126 of the Oudh ‘Rent Act which provides 
that a sharer in a joint estate, in which 
divison of land has not been made among the 
sharers, shall not sue to recover arrears of 
rent except through a manager authorized to 
collect the rents on behalf ofall the sharers. 
The rent payable on account of an exproprie- 
tary holding is, inmy opinion, simply an 
‘equivalent of the profits of the wr land 
which is appurtenantto the share held by 
the successor of the exproprietor. The 
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exproprietary tenant is not, therefore, the 
tenant of the whole co-parcenary body. This 
is merely a special tenant of his successor 
holding from him under favourable terms. If 
the rent of the exproprietary holding were 
added to the total rent payable by the 
ordinary tenants it would reduce pro tanto 
the value of the vendee’s share and cause 
considerableconfusion when profits are divided 
amongst the sharers at the end of the 
agricultural year. 
Forthe foregoing reasons, I concur with tho 
order proposed by my learned colleague. 


+ 
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(s. 0. 12 Bom. L. R. 169.) 
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ISMAIL MOOSA AND OTHERS— RESPONDENTS. 

Pleadings—Contradictory defences— Klection——Mar- 
riage-— Legitimacy — Presumption— Muhammadan Lav 
— Gift-.-Hiba-bil-ewax, essential requistes of—Con- 
sideration, recerpt of— Delivery of possess:on—Iniention 
in presenti lo divest himself of proper ty—Resumptron—. 
Revocation of gift—Sale and hiba-bil-ewaz, distinction 
between, 

The pleas of gift and, in tho alternative, of adverse 
possession against the donor are contradictory and 
upon the general principle of allegans contraria non est 
audiendus a defendant can hardly be allowed to rely 
upon both. In such a case, it would be necessary to 
put the defendant to his election. : 

Wherever it is shown upon the facts to be possible 
that a man and woman who claim to have been married 
may have been married, the Courts would always 
lean strongly in favour of the conclusion that 
a marnage has taken place. a A 

Wherever upon the facts shown it is possible that 
a child has been born in a lawful wedlock and is, 
therefore, legitimate, the Court would always lean 
most strongly in favour of his legitimacy until the 
contrary is most clearly and irrefutably proved. 

Hirba-bil-ewax, although resembling a sale, does not 
correspond exactly in al] ita conditions, incidents and 
consequences, witha sale. The main difference is that 
a sale pre-sapposes some proportion between the 
consideration paid and the thing received, whereas in 
a hiba-bil-ewax the consideration is utterly adequate. 

To completo and perfeot a hiba-bil-ewaz or a gift for 
consideration, delivery of seisin of the subject- 
matter is notesseutial, but actual delivery and receipt 
of consideration, however small, is essential. 

To validate a gift for consideration, m which posses- 
sion is not actually given, the Court must be satisfied 
that the donor intended in present: to divest himself 
wholly of the posseasion of the property. 

- Jf itis not proved to the satisfaction of the Court 


Vol. y] 


MOOSA ADAM V. ISMAIL MOOSA, 
that it was the donor's intenbion, ab the time of 
making the hiba-bil-ewas, to part there and then, once 
and for all, if the donee wished, with the property, the 
Conrt would refuso to aocept any specious form of 


expression in a document. It would look below the ` 


words, to the intention and meaning of the trans- 
action. In doing so, it would have to be guided 
shiefly by the subsequent conduct of the parties. 

Muham may not avail themselyes of hiba- 
bil-ewasx to defeat their own law of snocession. 

Case law on tho subject discussed, 

Obiter dicta: 

Where a gift is once made, actual seisin given and 
is thus formally complete, it cannot be deemed to have 
been rovoked by the donor resuming possession. The 
surrender may have been only for a day, only for an 


hour but sọ long as there was a gift accompanied by’ 


delivory, ib is final. 

So where consideration has been paid, and thore 
has been a complete surrender of* possession, al. 
though that is not essential, the hiba-bi-ewax would 
be complete and final, and-no resumption of posses- 
sion by the donor would be effectual, any more than 
in the case of a simple hiba, to annul it, 


Mr. Khan,with Mr. Mirza, for the Plaintiff, 

My. R. D. Wadia, with Mr. Davar, for 
Defendants Nos. 1 and 2. 

Mr. Jaffer, with Mr. 
fendant No: 4. 


Judgment.—tThis suit 
brought by the-plaintiff as one of the heirs of 
the deceased Aishabai to have her-half share 
inthe house in dispute distributed amongsts 
her heirs. It has-been resisted by defendant 
Nos. 


B. J. Desai, for De- 


October 1892. The- detence Was - originally. 
two-fold. The defendant ‘No..2-:contended, in 
his written statement, that he and his children, 
the defendants Nos. 1 and 3, had acquired a 
complete title to the property in snit against 
Aishabai by adverse’ possession, or, in the 
alternative, that Aishabai had given to them 
by the deed of gift in the form of Arba-bsl- 
ewas, all her rights, title and interest in the 
property in October 1898, and that the said 
gift was legal and binding and effected a 
valid transfer of the ownership under the 
Mahomedan law. On the face of. it, these 
two defences are rather Pa tory than 


alternative. For itis clear that if, as the de- - 


fendant No.2 alleged in his written statement 
and has reiterated in his oral evidence before 
this Court, he had had advers@ possession of 
the property for more than twelve years, 
Aishabai would have had no right, title or 
interest which she could make the subject of 
gift to him in 1898, Or assuming that he 
means no more than that his adverse posses- 


1 


INDIAN CASES. 


-has beet < 


l, 2 “and 3 -as --donees fiom.. Aishabai ° 
under a hiba-btl-ewaz, dated ;the, 17th_ of: 
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sion had commenced fo run some years before 
1898, and had not then ripened into legal 
ownership, still the implication would be that 
Aishabai was not in possession of the pro- 
perty, and, therefore, would not have been in 
a position to comply, with one of the essential 
requirements of the Mahomedan law of gift. 
Similarly, if he relied upon a gift by 
Aishabai in 1898, it js as clear that he conld 
not establish * any title against Aishabai’s 
heirs by adverse possession. And as soon as 
I had heard the written statement read, it 
seemed to me that this was really a case in 
which it would bé‘ necessary to put the defen» 
dant to his election. He might rely upon 
one defence or the other. But upon the 
general principle of allegans contraria non est 
audsendus, he can hardly be allowed to rely 
upon both. Or assuming that as a mere 
matter of pleading he might have relied upon 
both, it is pretty clear that by endeav- 
ouring to press both these defences at one 
and the same time upon the Court, he would 
virtually put an end to all chances of suceceed- 
ing in his defence. But as soon asthe case 
opened, the learned counsél representing the 
defendants anticipated any such observations 
by framing issues which contained no allusion 
whatever to the defence by adverse posses- 
sion, and, on his attention being drawn to this, 
stated that his client intended for the pur- 


-poses of this anit to rely upon the gift and the 
: gift alone. 


Now the case has really broken up into two 
parts. The firat ground of defendant No. 
2's defence was that the plaintiff was not 
entitled to maintain this suit. And he based 
that contention upon the allegation that 


the. plaintiff was not the legitimate son of 


his putative father Adam and mother Aisha» 


bai,- but an illegitimate “son of Aishabai 


born to Adam out of wedlock. Consider. 
ing the character of the suit and the fact 
that among the other defendants there 


‘are undoubted heirs of the deceased Aishabai, 


who would have been entitled to have pre- 
cisely the same issue tried and determined 
between them andthe defendant No. 2, this 
preliminary lineof defence was, in my opinion, 
ill-advised. The position of the defendant No, 
Q-and his children defendants Nos. l and 
3 in relation to the plaintiff and other defen- 
dants in this suit 18. simply this. The plain- 
tif and the other defendanta represent the 
heirs of Aishabai and the’defendants Nos, 1, 2 


948 


MOOBA ADAM t. ISMAIL MOOSA. 


and 3 are holding the property against the 
heira of the estate. It could, therefore, 
have made no different to all that 1s sub- 
stantially in issue between these three defen- 
dants and the other parties to-the suit, 
whether the carriage of the suit had been 
entrusted to the plaintiff or to defendant 
No. 4. But the preliminary objection taken 
to the plaintiff’s right to maintain this snit 
was referable to, as indeed very soon frankly 
acknowledged, what always seems to be a 
preponderant factor in ltigation—a factor 
to which more importance is often given 
than to be actual rights of the contesting 
parties themselves in the subject-matter 
of the suits, I mean costs.. The deféndants’ 
justification for alopting the line he did 
was that, whereas he had reason to. believe 
that the defendant No. 4 who might 
have been entrusted with the carriage of 
the suit as an admitted heir of Aishabai, 
was a man of sufficient substance to pay his 
costs, should he prove successful in resisting 
this claim, the plaintiff was not. In 
order, therefore. to have the carriage of the 
suit placed in the hands of a man who would 
be in a position to pay costs, the defendant 
No. 2 did not hesitate to raise this 
defence casting a serious slur upon the 
birth and social position of the plaintiff. 
And in doing so, he must have _ been aware 
that that kind of accusation is oné which 
all Courts habitually view with disfavour. 
' It is a charge which, if recklessly made 
without any reasonable ground of being able 
to substantiate it, is almost sure, upon its 
breaking down, to set the Court in some 
measure against the party, who has preferred 
it. But I cannot help thinking that it is a 
little deplorable that the eagerness of the 
parties to be guaranteed all their costs should 
have hurried the defendants in this case into 
raising reckless and scandalous issues of . this 
kind, reflecting for the first time, as far as I 
can see,. after fifty years, upon the birth, 
parentage, and legitimacy, of the plaintiff, 


As, however, that preliminary issue was 
raised, the onus of proof lay upon the 
plaintiff and up to the time when, upon an 
intimation of the OQourt’s opinion, goes 
the defendant, with a readiness which 
some way towards atoning for having 
pushed the ingui y so far at all, withdrew 
from all further contention upon that 
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ground, the onus probandi and the opening 
of the case lay with the plaintff. 

Now the only ground upon which the de- 
fendant attacked legitimacy of the plaintiff 
Moosa bin Adam was that, notwithstanding 
every effort and notwithstanding as complete 
a search as possible having been made of the 
marriage registers kept by the local gazis 
no marriage certificate of Aishabai with 
Adam bin Kasam, in or about the year 
1859 or 1860, could be found. And the 
Court was asked to infer, or would have 
been asked to infer, had this issne been 
wound up by the ordimary formal argao- 
ment, from this. circumstance that Adam 
never had married Aishabai and Moosa, the 
plaintiff, was the offspring of illicit con- 
cubinage. 


Now were the system of keeping marriage 


registers amongst the Mussulman community 
nearly half a century ago perfect or anything 
like perfect and exhaustive, this ‘would 
certainly have been a very reasonable ground 
upon which to raise an inference that no 
marriage between Aishabai and Adam had 
actually taken place and an attempt, no doubt, 
would have been made had the matters been 
pressed further to show that while this 
particular certificate of marriage was not 
forthcoming, there were certificates of con- 
temporary marriages not only in the same 
caste but in the same family. However 
that may be, looking to the class of people 
to whom the plaintiff belongs, I should 
hesitate very long, I came to the conclusion 
upon no other ground than the want 
of a marriage certificate in the year 1860 in 
the gazt's books, that their necessarily had 
been no marriage between the putative father 
and mother of the plaintiff. There is perhaps 
no subject upon which the Courts lean more 
strongly in favour of one view and against 
another until convinced by the most con- 
clusive evidence than the subject of legitimacy 
and lawful-marriage. Wherever itis shown 
upon the facts to be possible that a man and 
woman who claim to have been married 

may have been married, the Courts would 
always lean strongly i in Pout of the con- 
clusion that’a marriage has taken place. 
Wherever, upon the facts shown, it is possible 
that a child has been born ina lawful wed- 
lock and is, therefore, legitimate, the Court 
would always lean most strongly in favour Of 
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his legitimacy until the contrary is most 
clearly and irrefutably proved. 

The evidence on this point shows, in 
my jadgment, that the plaintiff was born 
aboat fifty years ago, say in or about the 
year 1860, that he and his uterine sister 


Khatiza were always treated by Adam as ~ 


his children, and that in the estimation of the 
community, as deposed to by one old witness, 
the plaintiff has been regarded throughout 


his life as the legitimate son of Adam and- 


Aishabai. The defendants’ own evidence 
proves that Aishabai was free to marry 
towards the end on the year 1859 or the 
beginning of the year 1860. And although 
one of the defendants’ witnesses deposed, 
as was to be expected, that he had alwiys 
understood that the plaintiff was. not the 
legitimate son of Adam, that evidence stand- 
ing alone goes for little or nothing. It is 
proved by the gazi’s records that when the 
plaintiff and Khatiza were married, Adam 
was present at the ceremony and put him- 
self forward as their father. The same 
witness states that it would have been a 
sin against his religion to have done this, 
had he known that he was only their faher 
in the natural and rot in the full legal sense. 
There is likewise the evidence of Manubal, 
the half-sister, of the plaintiff, which appears 
to me to be entitled to considerable weight 
as being the testimony of a-member of the 
family who has grownupand spent all her 
life withthe plaintiff and his sister Khatiza 
and has always believed from the conduct of 
Adam towards them that they were his 


legitimate children. It is further in eviderice 


that at the ceremony of the girl’s marriage 
her uncle Uma, the second son of Kasam, 
was her Vakil and that increases the prob- 
ability that she was the legitimate daughter 
and not the child of concubinage. Further, 
there is the undisputed fact, that Adam was 
the Patel of his community and that the 


plaintiff has succeeded him in’ that office. | 


This shows. what his reputation amongst his 
own people was. For, it is at least inferable 


‘that, had they known him asa bastard, they 


would not have elected him in succession to 
his father. 


Against all this evidence which, in view. 


of the fact that the bastardy ef the plaintiff 
is now brought up against him for the first 
time in his fiftieth year, appears to me to be 
conclusive the defendant lias nothing to offer 
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but the absence of- the marriage certificate 


and his own interested statements. As to 
the absence of the marriage certificate, the 
qızi has informed the Court that marriages 
amongst his people may be and frequently 
are solemnized before a mulla, who keeps 
no marriage records and who would not, 


therefore, have given to the parties a marri- 


age certificate. l 
Upon the first question, then, whether the 
plaintiff isthe legitimate son of Adam and 
Aishabai, I have no hesitation whatever in 
finding in the affirmative. And I repeat, what 
I think it a pity, that for so paltry a reason 
and on such insufficient grounds, reckless 
and hurtful charges of this kind should have 
been made and pressed against the plaintiff. 
- If then he is the son of Adam and Aishabai, 
although not in strictness the paternal uncle 
of the deceased Aishabai, throughout this 
case called Aishabai,.he is indisputably one 
of her heirs and, therefore, entitled to bring 
this suit. l i 
It is unnecessary to goin detail into the’ 
family tree; but, for the sake of clearness, 
it may bə stated that the propositus was one 
Kasam who had four sons of whom Adam, 
the father of the present plaintiff, was the 


‘third. The grand-daughter of the eldest son 


Pira is Aishabai, for the distribution of 
whose estate this suit is brought. The defen- 
dant No. 4 is her husband therefore, of course, 
her heir. The remaining defendants are the 
representatives of Suleman, the son of Alt, 
the fourth son of Kasam. And the defendants 
Nos. 1, 2and3 come inthis way. The defendant 
No. 2 was the husband of Mariam, sister of 
Aishabai, and the defendants Nos. 1 and 3 are 
his sonand daughter. Thus the defendants Nos. 
1, 2 and 3 are clearly not the heirs of the de- 
ceased Aishabai and can only resist the plain- 
tiffs claim on the strength of the gift which 
they now setup. As none of these facts are 
now disputed, a mere statement of them 
disposes of the second and the third issues; 
and that brings the first partof the case to 


“a conclusion. 


‘The second part of the case is of a different 
character, and the burden of proof lay entirely 
upon the defendant No. 2. He, therefore, had 
the right to begin and, after the evidence 
was taken and the gentlemen representing 
the plaintiff and the 4th defendant whose 
interests are identical had summed up, the 
last word lay with defendant No. 2's counsel 
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That isa course of procedure which has been 
followed in this case, and I merely mention 
it to explain what might otherwise be thought 
to have been a deviation from the ordinary 
rule that he who begins has a right to the 
last word. 

I come now to a consideration of the 
principal question in the cage, which is whe- 
ther the deed of gift of the 17th of October 
1898 was genuine and valid and in all res- 
pects effective to transfer the -ownership of 
the property according to the Mahomedan 
law. The decision of this question involves a 
discussion of the rather obscnre and infre- 
quent doctrine of the /mba-bil-ewas or gift 
for consideration. In his concluding address, 
the learned counsel for the defendant claimed 
that whether this were asimple gift or a Arba, 
or aà Atba-bil-ewaz, a gift for consideration, in 
either case the result must be the same and 
the Court must decide in favour of his client. 
Throughout the course of the long and 
learned arguments which have been ad- 
dressed to the Court on both sides, there 
has beena tendency, especially in discussing 
the case-law to confuse the distinctive 
characteristics of the simple gift or hiba with 
the gift for consideration or Arba-bil-ewaz. 
But, when we look to the deed of gift itself, 
it is not open, I think, to the defendant to 
conteud that it cau be anything but what 
on the-face of it purports to be a Arba-bil- 
ewaz,or gift for consideration. We have 
here a written instrament, and in that 
instrument it is expessly stated that the 
gift was for a consideration of Rs. 5 and 


that that consideration actually -passed and- 


was received by the donor. Andas this is 
the document upon which the defendant 
himself relies, it is plain that be cannot go 
back upon its terms and take advantage 
of any peculiarities of the simple gift or hiba 
which may, perhaps, be wanting in the sub- 


~ species of gift for consideration, htba-bil-ewas. 


Before 1 proceed further to discuss some 
at least of the authorities to which I have 
been referred, before I attempt to analyse the 
notions which the early Mahomedan lawyers 
really had in mind when they laid down 
this classification of gifts, it would be as 
well, ag reference frequently will be made 
before the judgment ends, to the facts of the 
case to statein avery few words what I find 
those facts to be, 

The house in question belonged to two 
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sisters Mariam and Aishabai ; each of them 
was entitled to a moiety, and their rights in 
this house were analogous to, if not exactly 
the same as, those of English tenants-in- 
common. Aishabai was married three times 
in all. And it is part, at any rate, of the 
defendant’s case that both before and after 
executing the deed of gift she resided not in 
this house but in her husband's house. 
Subsequently to the deed of gift, she married 
her third and last husband, the defendant 
No. 4, Ibrahim Issa. And the defendant’s case 
is that from the date of her marriage to him 
and until a very short time bofore her death 
in 1905, she always resided with him and re- 
tained no right or interests, much less had 
the actual possession of her half house in 
dispute. The defendant No. 2 and his children 
as the husband and children of Mariam, 
were entitled to the other half of this house, 
and I have no doubt resided in it. It, is also 
to be noted, as perhaps suggesting a stronger 
motive in Aishabai to make the gift, that 
the defendant No. 2 was not only the,hus- 
band of her sister but afterwards married her 
daughter Sohrabai and thus became her son- 
in-law as well as her brother-in-law. It is 
alleged by the defendant that after the death 
of all her own children,the last of whom 
defendant No. 2's wife Sohrabai died in 1896, 
Aishabai concentrated the whole of her 
affection upon the defendant No. 1, son of 
defendant No. z,.,who was then a child of 
about 8 or 11 years. And itis suggested by 
the defendant No. 2 that during the period 
between her marriage with the defendant 
No.4 and her coming to reside in the house 
a month or two before her death in 1905. 
Aishabai only visited the house in dispute 
when the little boy, now defendant No. 1, 
invited her to do so. In 1895, the deed of 
gift was undoubtedly executed and duly re- 
gistered. Some point is made out of the fact 
that the stamp paper was procured in 
August, precisely two months before the 
deed was executed. But I do not think that 
that and many other circumstances which 
have been brought to the noticeof the Court 
as bearing upon the same point really have 
much importance. For the plaintiff it is con- 


tended thatthe proper inference to be drawn 


from this is..that Aishabai already an old 
woman and uhderthe influence of defendant 
No. 2 was reluctant to execute the deed of 
gift and that it took two months to persuade, 
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deceive, or coerce her into doing so. On the 
other hand, it is alleged that she wag going 
about consulting the relatives of her former 
husband Goja, and that the making of. this 
‘deed of gift wasa matter of common; know- 
ledge of which every ore inthe street was 
perfectly well aware. - ; 
. Now whether or not the deed was clan- 
destinely’ made, or whether it was made. 
openly and after giving information to the 
parties most vitally interested, would have 
bat little bearing on the case unless the Court 
were disposed to attach more importance 
than Lam disposed to attch to the allegation 
of undue influence. Looking to all the facts, 
which have been deposed to, surrounding 
the preparation, execution and registration 
of the deed, I entertain very little doubt 
that this deed of gift was, ina broad sense, 
perfectly genuine, that isto say, that Aishabai 
meant to execute it and did execute it and 
that no secrecy whatever was maintained 
about it. 

There are several circumstances which 
have some bearing upon this aspect of the 
question. There is the dispute which arose 
| between Aishabai and Umar, the brother of 
her former husband, Goja. The explanation 
of which i is that Gaja was very indignant at 


her express intention of giving away the. 


property to her sister’s son instead of to her 
husband's -relation. There is, however, the 
fact that shortly before the execution of this 
deed of gift, Aishabai got the house transferr- 
ed in the Collector’s and Municipal records 
to her own name. Her only object in having 
that done could have been to renounce all 
doubt as to her capacity to dispose of the 
property. There is also a considerable 
amount of oral evidence the weight of which, 
I think, is all in favour of Aisheabai having 
executed this deed of gift deliberately and 
openly. As to whether she was deceived in‘o 
doing so or not, [ am unable to discover any- 
thing in ‘the evidence for the plaintiff which 
would warrant the Court in coming to, any 
such conclusion. 

Where purdah women enter into negotia- 
tions or transactions of a complicated legal 
natare, the Courts have always shown a 
_sbrong inclination to insist upon proof that 
they have been properly vised. Bat, 
assuming thatit was really Aishabai’s inten- 
tion to make a free gift of this property even 
hadshe been, which she was not, a purdah 
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FONAN: I do not understand what assistance 
she could have derived from any skilled out- 
side advice. Theevidence shows that Aishabai 


‘Wasa woman of some capacity who looked 


after her own affairs, according to the plain- 
tiff’s own case, collected rents and may very 
safely be taken to have known what she was 
about when she contemplated and carried out 
this gift. 

These observations will be sufficient to 


‘dispose of some of the minor points in the 


plaintiff's case, for I do not believe that any 
undue influence was brought to bear upon 
Aisbabai nor do I believe that there was 
anything whatsoever clandestine about the 
execution of-the deed of the gift. It is, how- 
ever, more with the facts subsequent to this 
than those which preceded the making of 
this deed that Iam now concerned: 

I may, however, devote a word or two to 
what I may call the general antecedent and 
surrounding probabilities. ` i 

. At the time that Aishabai is alleged to have 
given away her half share of this house to 
defendant No. 1 she was,. I may say, a 
childless widow in the sense T mean that all 
her children were then dead. : There can, I 
think, be no doubt whatever that she enter. 
tained a very strong affection for the defen- 
dant No. land that it is antecedently pro- 


- bable that she would have wished.to make 


him the object of her bounty. lt appears that 
the defendant No..2 was also on good terms 
with her. Then he must have been residing 
in the other half at any rate of this house 
for sometime, and it is indeed the plaintiff's - 
own case that he had managed her affairs 
and had indeed obtained such an ascendency 
over her as to stand in a fiduciary relation 
towards her. I am not prepared to say that 
the evidence goes the length of convincing 
me that the defendant No. 8 really stood in 
any fiduciary relation to, Aishabai, but I am 
prepared to hold that speaking generally a 
a cordial relation existed between them and 
that Aishabai might very well bethought to 
have contemplated making what provision she 
could for the defendant No. 1. 

It is also in evidence that she possessed 
properties through her former husband and, 
I think, that the amount she actually obtained 
from the estate of Goia was Rs. 1,800. lt is 
also alleged by the defendant, though this is 
not admitted by the plaintif and rests, I 
believe, on the unsupported testimony of. Ali 
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Umar, that before she filed her suit against 


(toja, her brother and representative in. 1901, - 


Umar, was paying her from Rs. 20 to Rs. 25 
as she needed the money out of the rents of 
his father’s house. -Possibly this allowance 
ceased when the suit “was brought which 
resulted in her obtainitg a lump sum of 
Rs. 1,800. But if this evidence istrue, she was 
in receipt of those moneys at the time the 
gift was made, which is the only importance 
this.evidencs has for our present purpose. 
. From this it is legitimate, no doubt, as the 
. defendant: No. 2 suggests, to draw an in- 


ference, that Aishabai was not wholly depen-. 


dent on her share of the rents of the house in 
dispute and would, therefore, have been 
more likely to have divested herself wholly of 
thut source of income during her life-time in 
favour of defendant No. 1. These are the 
principal probabilities which emerge from the 
eyidence concerning the making of the gift, 
and so far as they go they are all in favour 
of the defendant No. 2’s contention that 
Aishabai quite naturally wished to, and was 
in a position to bestow upon her nephew this 
substantial mark of her affection. 

I come.nowto consider much more important 
facts which the evidence discloses subsequently 
to October 1898. In view of the requirements 
of the Mahomedan law, where gifts are 
concerned, for the legalizing and perfecting 
of such modes of transfer; it is clear that the 
real contest would centre upon what occurred 
after the alleged gift was -made, upon what 
the conduct of Aishabai herself was, as 
indicating whether or not the document upon 
which the defendant No. 2 now relies truly 
expresses what Aishabai intended by that 
document to do. 

Now the whole of this evidence may be 
very briefly disposed of in a few words: Iam 
not going into an elaborate analysis of the 
depositions of the witnesses or a comparison 
of their conflicting statements. Itis enough 
to say that.while thedefendant No. 2 certainly 
did not create a very favourable impression 
upon my mind in the box, although “he 


appeared to me to be an unprepossessing and - 


reckless witness, the defendant No. 4 impres- 
sed me still less favourably and if the decision 
rested upon weighing the testimony of the 
defendant No. 2 against the defendant No. 4, 
bad witnesses though both of them are, I 
think, I should be disposed to take the lesser 
of the two evils and, therefore, rely on the 
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evidence of defendant No. 2. As to the plain- 
tiff, he really appears to me‘ to have very 
little knowledge which could bé ofany service 
to the Court upon matters of this kind, and 
the other witnesses in the case on either side 
are also negligible. Some of them have been 
called primarily for the purpose of establish- 
ing plaintiff’s legitimacy and on the defen- 
dant’s side others have been called, primarily 
for the purpose of showing that there was 
nothing clandestine about the making of the 
gift. So that, were there no other evidence 
than the oal evidence, the Court might be 
in « considerable difficulty in coming -to its 
decision upon what appears tome to be the 
most important question of facts in the case. 
Fortunatley, however, “there is really no 
room for doubt at-all. The admissions of the 
defendant himself, the admissions of his son 
in their written statements, in their informa- 
tion to the Police, the depositions before the 
Coroner, in their Attorney’s correspondence, 
really, 1 should have thought, would have 
shut their months entirely and | convinced 
them thatthe only proper starting ground 
of their present case would have been the 
point on which all those accumulated admis- 
sions leave us and that point is that, indubit- 
ably up to the date of her death in 1905, 
Aishabai not only resided in the house in 
dispute, but appropriated her share of the 
rents precisely as she always had done before 
there was any question of a gift at all. The 
fact-becomes of the first importance as it 
will:presently appear when I have come to 
discuss the law of the case. 

51) may then summarize my findings of facts 
briefly for the purpose of starting my investi- 
gation of the law thus. 

. Aishabai made a deed of gift volantarily 
and knowingly in the terms in which it is 
‘expressed in Exhibit 3. There was no secrecy 
about it, and the relatives of her former 


‘husband certainly were perfectly well aware 


of what she was doing. But her conduct, 
after having-made the giftin 1898 up to her 
death in 1905, remained precisely the same: 
as we should have expected it to be, had 
there been no gitt to defendant No. 1. : 

: I have now the difficult task of dealing . 
with the Mahpmedan law of htba-bil-ewaz 
or gift for” consideration. ' This difficulty 
arising upon the very face of the terms used 
in the definition has been, | think, enormously 
heightened by the entangled web of thoughts 


a Vol. V] fi a 


- striking -illustration. 


MOOSA ADAM ©. ISMAIL MOOSA. 


'_ amd phrases which has been woven’ round it 


by text-book writers and judicial pronounce- 


‘ments. We always have to remember in 


endeavouring toadminister the Mahomedan 
or the Hindu law that modern notions and 
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modern terminology are perhaps not best- 


adapted to giving expression to what the 


framers of these Codes really had in mind. ` 


Subtle, no doubt, as their intellects wére, up 


- to a ceratin point, they had not been trained. 


for generations in: scientific methods of 
classid¢ation upto the point of avoiding in 
their definitions of legal egncepts ‘all con- 
fusions and contradictions. The present is a 
The: Mahonmedan law 
defines gift (to quote freely) asa transfer of 
ownership without consideration, ‘That is a 
very sensible and proper definition’ common 
to the thought of every country which ‘has a 
system of law. But, under the | genus of gift, 
they immediately ‘aolade two species which 
are called hiba-ba-shart-ul-ewaz and hiba-bil- 
egaz which mean gift on condition of a con- 
sideration and gift for consideration. both 
being contradictions in terms of the principal 
definition of gift. And the ingenuity of 
English text-book writers and many eminent 
Judges inthe past has been expended, andl 
think wholly in vain, in trying‘to draw an 
intelligible distinction between. these two 


- sub-species. 


With “that point, however, I am not 
immediately concerned. What I am concerned 
with is to try ‘and get a clear conception of 
what the: Mahomedan law really meant by 
the itba-bil-ewaz or gift for consideration as 
distinguished from a pure gift cn the one hand 
and a sale on the other.. And while I think of 
it, I may observe here that the Mahomedan 
law of sale, as aspecial law to be administered 
by our Courts, has long since been’, . abolished. 
So that, when we find the application in 
practice of the doctrine of fAcba-bil-ewaz 
being so extended as to be practically synony- 
mous with sale, one at Jeast of the dangers 


tobe guarded against is beihg too apt to 


deal with the consequences, as though the 
law of sale-intended to be applied were 
English and not the original Mahomedan 
law. For, it~ seems to me-clear beyond all 
possibility of, at any rate, theoretical dispate 
that if any analogy giving tise. to practical 


- legal consequences really does oxist between 


laba and the law of sale, the analogy ought 
to be confined tò the -old Mdahomedan law of 


a 
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sale, and cannot fairly be extended to a for- 
eign law of sale with which the Mahomedan 
law-givers were wholly unconversant. 

The learning, ability and industry of all 
Counsel engaged in this case have given me 
d survey, -1 think, of almost the whole field 
of case-law on ihis curiously interesting 
subject as well as of the” opinions and com- 
ments of all the best accredited text-book 
writers, and I was particularly indebted to 
Mr.’ Jaffer‘ for his bold: aid quite proper 
attempt to go at once to'the root of the matter > 
and get, as near as he can, to something like 
an intelligible ground’ of . principle © with 
which to start our ‘discussion. I think 
there can be no question that Mr. Jaffer 
was perfectly correct when he said that 
the’ original ` concept which! was intended 
to be enshrined in Mahamedan law by the 
hiba-btl ewag ‘was very far indeed from the 
shape that modern doctrine has assumed after 
undergoing a long process of moulding at 
the hands of English text-book writers and 
English Judges, 

- Logically, as I began by saying, there is a 
contradiction in terms’ between the notion 
ofa gift anda gift for consideration and, 
therefore, there is something on the 
face of it inconsistent in a system of law 
which places the under head of gifts anything 
for which consideration is ' ‘required. But at 
the.time the Mahomedan law, was codified 
or reduced, at ‘any rate, to learned treatises, 
the suciety, for the regulation of whose rights 
and conduct it was, enacted, was still 
very largely-in the nomadic state.’ I am 
quite prepared to accept Mr. Jaffer’s fruitful 
suggestion that the original -notion underly- 
ing the Aiba-btl-ewaz was not so much what 
for would now be implied by the terms a gift 
for consideration as an exchange of gifts. And 
that in itself, though in the strictest anlaysis 
is, no doubt, contradictory of the definition 
of gift would be very much less so than the 
‘meaning - which our Courts have tended ever 


: more strongly and’ strongly to impress upon 


hiba-bil-ewas.' A gift for a gift is such an ori- 
ginal sentiment, so common amongst chival- 

rous people amongst whom in early days the 
Arabs ranked high, that it is quite conceivable 
that their law- givers should have ‘recognized 
what was the common practice, and. I have 
very little doubt that Mr. Jaffer was also 
correct when he said that an exhanstiveanaly- 
gis wow reveal this result, that in that fornt 
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of transfer of property what was required was 
really two complete gifts that is to say, 
that the whole transaction would not be 
complete until there had been n delivery 
of seisin on both sides. And if we could 
leave the matter there, none of the com- 
plexities and contradictions with which 
the text-books and cases of this subject 
now swarm need ever have arisen. And it 
is equally certain that the purposes, to which 
this slight’ extension of the rigid theory 
of pure gift might be put, very soon took 
hold of the subtler minds of Mahomedans 
who came under the influence of growing 
civilization and the greater needs of complex 
society. So that we observe, as we always 
expect, certain forms of law rather too rigid 
to be altogether: suitable to the people to 
be governed by them, undergoing rapid ex- 
tension by way of fiction with a view to 
evading the rigour of the common law. So 
that it took no long time for the Mussalman 
of India, at any rate, to elaborate the 
doctrine of Atba-bil-ewaz as we now find it, 
and that doctrine appears to be that a gift 
for a consideration is something so very 
like a sale that'so far as judicial pronounce- 
ments on the subject go, it is absolutely 
impossible to distinguish between the two. 
And the reason for this toois, I think, obvious. 
I mean the hiba-bil-ewaz with the connivance 
of the person to be benefited would become a 
very easy way ‘for Mahomedans to evade the 
strict provision of their law of inherit- 
ance and by use of this fiction, while 
nominally parting with their property, 
they could retain the nse of it during their 
owu lives. But, as a mere matter of 
theory, I must demur entirely to the 
proposition which seems to me to have 
‘become now universally current. I do this 
with the utmost respect to all those high 
authorities upon which it rests, and I say I 
do so theoretically only because in practice, 
if occasion arose, I should feel myself entirely 
bound by‘any authorities which the law 
makes binding upon me. I am speaking 


now of the current proposition that Arba-bil-. 


ewaz, in all respects in its legal incidents, in 
all ita conditions, andin all its consequence, 
resembles a sale. Now, if there is any mean- 
ing at all in the word “resemble,” in that 
connection, which I confoss Ifind it a 
difficulty in discovering, no one of the 
‘yumerous minds which have been appli- 
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ed to elucidate these definitions has, I believe, 
attempted to point it out. What in effect 
the proposition means, if it means anything, 
is that Arba-bil-ewaz is to allintents and pur- 
poses a sale and nota gift? Now, whether 
we adopt the English law of sale or whether 
we turn to the old Mahomedan law of sale, it . 
would be very easy to point out that the 
hiba-bil-ewaz, although it may resemble, 
certainly does not correspond exaclty in all its 
conditions, incidents and consequences, with 
the -sale. If we‘-are verbally precise, 
4 * 
it is true that so long as consideration is 
given for an object received that transaction 
should be classified rather under the head of 
Butin the 
peculiarities of Mahomedan -law, which 
prescribes conditions validating eaclr' form 
of transfer, more than one difference is 
discernible. And the main difference upon 
which I should like to dwell, because 
it has a curious significance when we ‘have 
to study the case-law, although no doubt 
not a difference in words, is, I believe, a 
difference in substance. And itis this that 
in theory at least sales presuppose some, 
proportion between the consideration paid 
and the thing received. In other words,. 
in all theories of sale, although there 
may be exceptional cases, the expectation. 
is that the consideration would be approxi-, - 
mately adequate, and this is always made 
a ground, where the genuineness or the 
bona fides of the sale is impeached, of 
testing the allegations of the parties on the 
one hand that it is fraudulent, on the other 
hand that itis genuine. Taking it then to, 
be ordinarily an essential of sale that there 
should be an adequate consideration of what 
I believe to be in theory a most striking 
difference between htba-bil-ewazand thenormal 
sale, is that in the former the essential of the 
consideration in the original form of the con- 
cept was that it should be utterly inadequate. 
And this, again, would lend some additional 
show of consistency to what is so obviously in-: 
consistent in the early Mahomedan clasifica- ` 
tion. Amongst primitive’ people it is not 
at all, I believe, an uncommon trait to accept 
some acknowledgment, however trifling, 
for a favour bestowed and this very likely, 
subject to the correlative idea of exchange 
of gift, may have lain at the root of and 
contributed to the complater concept of the 
Atba-bil-ewus. Thus a person desirous of 
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bestowing an object of extraordinary value 
might demand from the recipient some mark 
of gratitude and recognition however trifling, 
and it would only be in the interests of the 
most exact use of the language that any one 
would quarrel with describing such a transac- 


tion as in,substance'a gift. If, for example,’ 
A bestows an estate worth 10 000 dimas on -B, 


demanding from B one rupee in exchange, I 


apprehend that although that rupee, for form - 


sake, be called consideration, no one would 


hesitate to gay that A had really bestowed a . 


very generaus gift on’ B, and this I take to be 


the distinguishing characteristic, in theory at- 


least, of the Arba-bil-ewaz contrasted with 
the sale. In the latter sale, as between 
strangers, human nature being what it is, we 
ordinarily expect | and we ordinarily find in 
_ honest dealings that the consideration is 
‘fairly adequate, that is to say, bears a 


reasonable satio to the value ‘of the thing, 


bought. In a hiba-bil-ewasz, theoretically.. at 
least, I should always expect to find that 
the consideration was wholly inadequate and 
out of all proportion to the property bestow- 
ed. To carry this simple illustration further, 


supposing a person bestowsa property worth . 


£10,000 for a consideration of £9,000 that 
might be called a hioa-bil-ewaz, or it might 
` þe called a sale, but in all its outward essen- 


‘tials it would undoubtedly be a’ sale and no. 


‘one would=hesitate to treat it as such ‘even 
though a benami vendor described it in his 
deed as a. Tift. . Suppose, 
professes to give this property worth £10,000 
for a consideration of 10 s., than in- 
dubitably we should have a typical gift, 
for although I0 s., might scarcely be called, 
in the language of sale, a consideration 
_ for £10,000, no one, I believe, would hesitate 


-to classify that under the Mahomedan descrip- | 


-tion of gift for consideration. So far, then, 


by way of clearing the ground before examin- ` 


ing: in some detail some of the leading author- 
ities which have been cited to me; but it is 


also necessary to point onb that in all cases . 


of hiba-bil:ewas actual transfer ot possession 
ig not essential to validate the gift. 
, respect it differé ‘from the Arba, or simple 
gift, and itdik ewi8e as far as can be gathered 
: from thet nienn of text-book writers to 
discriminate, , differs still ‘ore curiously 
from the Atba-ba--shart-ul-ewas, or gift 
on condition of consideration. 
gift, that is to say iba, requires for 


x 7 r iý if 
~ “ 
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its legal validity that the donor 
. give the donee actual seisin wherever that is 


however, he. 


In this . 


The true - 
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possible. 

1. will not pause now upon ihe few accept- 
ed cases founded upon intelligible principles 
of relationships ‘between the parties as father 
and child, guardian and ward, : In the Adbu- 
ba-shart-ul-ewas, which is a gift upon future 

-eondition, the distinction which the com- 
-mentators draw is that possession of a thing, 
that.is to say, the actual seisin of the subject 
of the gift must be given tothe donor, 
subject, I presume, toa right to recover, 
should the donor-in future not fulfil the pro- 
mised condition. What is curious, I say 
in this, is that actual delivery of geisin 
should be made compulsory, while the con- 
‘sideration is still in .the future unseen 
and unascertained. Whereas in the Acha- 
bil-ewaz where the consideration is, accord- : 
ing tothe theory, present and ascertained 
and indeed must‘actually pass, delivery of 
seisin Of the subject of giftis not essential. 
And the reason given for this is more cari- 
ous perhaps: than the distinction itself. “It 
appears to be the opinion of those. who have. 
endeavoured to. disentangle the connected 
ideas that the differences between the con- 
ditions which validate a Atba-ba-shart-ul-ewaz 
and Arba-bil-ewaz have been imposed to 
restrict fraud. But how that objectis to-be 
attained by the means I have described, 

which appear to me to be . designed rather 
to further than-hinder fraud, I confess I have 
not been able to discover. 

However that may be, the point of first 
importance in this discussion of the law is 
that by the common consent of all author- 
ities actual delivery of seisin is notin any 
case necessary to perfect the gift for 
consideration. On the other hand (whether - 
integral part of the original Mahomedan 
law ornot .I am still uncertain) it has 
becomé a settled rule of the Courts, and 
must be taken to be the law of this country 
that actual ‘delivery and receipt of the con- 
sideration, however ‘small, is essential- to 
complete and perfect a gift for a considertion. 

` Lf we bear all these points carefully in mind, 
it becomes comparatively easy to distinguish 
between numerous cases which have -been 
cited both for the plaintiff and the defendant 
No. 2. And it will be equally easy to lay a 
great many of them at once out of considera- 
tion, Many of these cases are cases of simple 
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hiba and turn upon questions of seisin, having 
been given or not having been given. Where- 
as in & case of this kind, no such issue onght 
properly to arise except, as I shall present- 
ly show, it be an indication of what was the 
real intention of the alleged donor. 

I will first briefly notice the more important 
authorities to which I have been referred. 

In the -case of Ameeroonissa Khatoon v. 
Abedoonissa Khatoon (1), the decision was 
ihat under Mahomedan law where there is on 
the part of æ father or other guardian a real 
and bona fide intention to make a gift, the 
law would ~ be satisfied without change of 
` possession. That case, as l think I have 
already sufficiently indicated, has little or no 
bearing upon our present enquiry. In the 
first place, if ‘there is a real and bona fide 
intention on thel part of any one to make a 
gift in the form of a htba-bil-ewas, there can 
be no doubt that if the consideration were 
received, the gift would be valid and com- 
plete. But in this case it was not a Arba- 
brl-ercaz but an ordinary Aiba, and the point 
which their Lordships had to consider was 
whether such a Asba-bil-ewaz could be complete 
without the delivery of actual seisin. That 
case started the law, I believe, that seisii is 
not necessary even in the case of pure hiba 
where the relation between the parties is that 
of father and: child, a doctrine which has been 
‘extended to tthe case of guardian and ward or 
even to the cage of any person standing, as 
itis often loosely called, zn loco parentis to 
the donee. 

In the case of Ranee Kioo v. 
Musammat Roushun Jehan (2), the point 
really turned upon-the decision .of a question 
of fact, and it was held that actual seisin had 
not been given so that the deed of gift was 
‘inoperative. It was further held that this 
was an invasion of the Mahomedan law which 
prevents the testator from interfering by Will 
with the course of devolution of property 
upon the heirs, and that, no doubt, is a very 
important ‘consideration which underlies 
many of ‘these decisions. However, in this 
case, as I say in most of these cases, the deci- 
sion was really upon a question of fact and, 
therefore, cannot be authority for the guidance 
of other Courts. But the observations which 
their Lordships make in the course of that 


judgment are of some interest. It is much 
(1) 2 L-A. 87; 16 B. L. R- 67; 28 W. R, 208. 
“(2 3 I A, 20h; 2 0. 84, 26 W. R. 88, 
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insisted upon in this and in other cases which 
follow it that the very paltriness of the con- 
sideration puts the Courts particularly to 
strict and searching’ enquiry whether or not it 
actually passed. And that appears to imply 
avery much what is implied in applying that 
kind of test, namely, the paltriness of the 
consideration to cases of normal sale. J have 
already ventured to suggest that the. more 
rélatively paltry the consideration, the greater 
the antecedent probability of it being ksba-bil- 
gibas in theory at anyrate. And if we pursue 
the same strain of thought a little further, it 
may very well be doubted whether ” assum- 
ing the possibility of such gifts for a con- 
sideration being made at all, the need of 
scrutinizing the fact whether consideration 


~ passed or not really diminished rather than 


heightened precisely as the consideration 18 
paltry. Take again a concrete case. «Assume 
that a Mahomedan really means to makea 
hiba,bil ewas as the law permits him .to do. 
Suppose he -wishes to give property worth a 
lakh of rupees to a friend or relative for a coh- 
sideration of Rs. 10. Surely the probabilities, 
that the man who is about to receive such an 
enormous and disproportionate benefit, forsuch 
a trifling sum, would not risk the loss of it 
for want of complying with the formality 
which any man could comply. with, are 
multiplied almost up to the point of certainty., 
And it does appear to me, speaking’ with the 
greatest respect, to be laying down a singular 
principle to say that because the consideration 
is so small that any one could and would 


easily have paid it for so great a benefit, there- 


is the greater need to exact the strictest 
proof that it actually was paid. Upon com- 
mon principles it seems to me that where 
there is almost a moral certainty that a thing 
has been done,the minimum proof that it 
has been done is’ required. Suppose for the 
same advantage of a lakh of rupees, the con- 
sideration demanded had been Rs. 80,000, 
then doubtless there would have been every 
reason to -scrutinize, it is submitted, with 
increased minuteness and ease ina ratio of 
Ra. 80,000 to Rs. 19 whether or not that con- 
sideration was paid. 

- In Chaudhrt Mehdi Hasan v. Muhammad 
Hasan (3), the alleged facts were that the 


plaintiff had made a deed of gift for con- 
(8) 88 L A. 68; 8 Bom. L. B. 887; 10 0. W. N. 706;- 


BALL, J. 408; 28 A. 489; 9 O. O. 108; 1 M. L. T, 108, . 
4C. L. J. 206. 
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sideration, namely, Rs. 2,000 and a marriage 
between the donee and his niece; further, that 
this Atba-bil-ewas was perfected by actual 
delivery of seisin. . Their Lordships of the 
Privy Council held, accepting the concurrent 
findizgs of the Uourts below on the question 
of fact, that the money consideration was not 
paid, and that no possession was given. The 
deed was, therefore, declared to be null and 
void. Their Lordships in the early part of 
‘the judgment lay down the proposition that 
in a gift for consideration two things are 
easential. to validate it: (1) the payment of 
the consideration; and (2) a proved intention 
in the mind of the donor to part with the 
possession tn presenti. Considering that 
the Court held that no considerantion waa 
paid (for the second consideration the. 
marriage was not seriously considered), it 
follows thatone essential was wanting and, 
therefore, the alleged gift was void. But the 
larger part of the judgment is taken up with 
a discussion of the question whether or not 
actual séisin was given. It is submitted, 

with great “respect, thatas in a great many” 
other cases, there is here some confusion 
between the two forms of gift. In a simple 
hib.1z, the essential is delivery of seisin to the 
donee. In a Aiba-bil-ewaz this is not 
necessary ; but the payment of the emaz or 
consideration is. Nor can one form of gift be 
changed into the other. If the gift was in 
the conditional form, or for consideration, 

then it matters not in the least whether 
seisin was given or not; for this follows from 
their Lordships’ own decision that payment 
of the consideration is essential. Truein a 
hiba-bil-ewaz there is nothing to prevert the 
donor giving actual seisin as soon as he has 
received the consideration ; but if he does not 
receive the consideration he would be entitled 
to treat the gift as a nullity even had 
he delivered possession. For it.is of the 
essence of this- kind of gift that there 
should ‘ be consideration. The donor might- 
fairly say I only meant to give if I re- 
ceived; I gave, it is true, but I did not receive, 
and, therefore, thé conveyance is a nullity. - 

Except for the short statement that to make 
a lubn-bil-ewas legal and binding, it must be 
proved. that the consideration wes paid, and 
(where there has been no actual delivery of 
possession) that it was the donor’s intention 
to'divest himself of the property given tm 
presents, the decision really turns upon ques- 
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- intended to be acted 
_ generally a restrictive clause in such deeds of 


‘favour of such a contention. 
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tions of fact, and cannot, therefore, be used as 
an authority. There is,. however, one addi- 


‘tional feature, which frequently recurs in 


cases of the kind, and has been the subject 
of judicial pronouncement. In this case the 


‘donor reserved a small sum .of money for 


himself and his wife, during. their lives, 
and this was held to be inconsistent 
with the theory of a true Atha-bil-ewaz, 
At least I gather that to have been 
their Lordships’ meaning, though it is 
possible that this was also treated as part 
of the proof supporting the conclusion that 
the alleged gift was fictitious and never 
upon. Speaking 


gift is sometimes treated as inconsistent with 
the legal validity of the gift as a whole, and 
sometimes the. Courts express the view that 
while the gift remains good the restrictive 
condition is inoperative. Those two views are 
painly irreconcilable, and must be referred to 
a radical difference in apprehending the 
fundamental priciple of this .peculiar branch 
‘of the Mahomedan law. Where the gift for 
consideration is regarded as in fact a sale, it 
would appear as though the conclusion that 
no restrictive clause could be operative is 
derived from- notions cf English sale. But, 
as I took ‘occasion to observe in an earlier part 
of this jugment, I think that in so far as any 
practical use is to be made of the analogy it 
should be confined to the Mahomedan law of 
sale. And that law would certainly treat a 
sale with a reservation of any,part of, orright 
in, the property sold, as illegal. This point 
is ‘of some importance, because the plaintiff 
much relies on -a clause in this deed of gifs 
by which restrictions upon the right of the- 
donee to alienate the property during the 
lifetime of the donor are imposed. And the 
inclination of my own mind, notwithstanding 
some decided cases to the contrary, is in 
I think, too, 
that it is supported by the observations of 
Sir Ford North in the case I am now dealing 
with. Ido not think that it will be neces- 


- sary to rest my judgment upon that ground, 


"but, if I am right, it would certainly be an 


“additional and a very strong ground for me to 


fall back upon. What I chiefly rely on is the 
law that to validate a gift for consideration in 
which possession is not actually given, the 
Court must be satisfied that the donor in- 
tended in precsenit to divest himself wholly of 
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‘the possession of the property. And since so 
much has beer said in all the text-book 
writers and some of the cases about this kind 
of gift resembling in all points a sale, let me 
try to point out, precisely where there arises 
a very marked’ and real difference. lap- 
_ prehend that in a sale, the vendee might 
at any time enforce delivery to himself. He 
might not do so immediately, he might wait 
a year or .even more, but from the moment 
the sale was complete, supposing it to have 
conformed in all respects with the Mahomedan 
law of sale, he wonld have the right to call 
upon the vendor to surrender any day, and 
“there could be no difficalty in establishing that 
right and obtainmg the relief. Now if the 
hiba-bil-ewaz really were a sale and nothing 
more, what would be the point of it? Why 
should not the donor say at once, 1 sell you 
this, instead of I give you thia? Itis sub- 
mitted that there are at least two pretty 
obvions reasons: (1)Theinadequacy of thecon- 
sideration would almost certainly be a sufficient 
reason for defeating the sale, if need arose 
later, so that the apparent donee might 
hesitate before parting witheven the nominal 
sum required. (2Y In a real sale the vendor 
knows that'he might be compelled to part 
with his property any day; whereas under 
cover of the gift for consideration he may hope, 
-and often with good reason, to accomplish 
his end, that is to say ensure that the nomi- 
nal-donee shall ultimately obtain the bene- 
faction, without being exposed to the incon- 
venience of parting with it himself’ during 
his life. For, it cannot too often be repeated 
‘that, in theory, as soon as the consideration 
is paid, it is not incumbent upon the donor to 
. deliver possession. And it would be idle on 
the part of the donee to attempt to force him 
to do so. If at the time of the Atha-bil-ewaz 
the donor does not deliver actual seisin, what 
is the donee to do? He waits and waits. 
Should he grow weary of waiting and bring 
a suit, he would lose toa certainty. For the 
donor would only then have to reply, I had 
not the intention in præsenti of parting with 
“the property, else I would have done so. And 
I have not that intention now. It seems to 
me that that would be conclusive, and is a 
sufficient explanation of the popularity of this 
kind of anomalous gift. For what it comes to 
is simply this. By using this fiction a 
Mahomedan may succeed in evading the 
trict rules of succession, He may no.ninally 
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give away all his property daring his life- 
time to some favourite, and yet in fact retain 


-the possession of it till he dies. Such plain 


considerations reveal at once what is the 
true and the only test of a genuine hzba-bil. 
ewaz. If it is not proved to the complete 
satisfaction of the Court that it was the 
donor’s intention, at the time of making the 
hiba-bil-ewaz, to part there and then, once 
and for all, if the donee wished, with the 
property, then the Court woul ‘ refuse to 
accept any specions form of expression ma 
document. It would look below the words, to 
the intention and meaning of the transaction. 
And in doing so it would have to be gnided 
chiefly by the subsequent conduct of the 
parties. It is nota case, common enough in 
the books, of resumption. Many of these gifts | 
are made for temporary expediehcy. If they 
are simple hibas actual seisin may be given, 
and the gift is complete. But the donor is 
then found to recover and often retain 
possession for years. That is respmption, and 
the Courts have often, aud rightly held, that- 
where a gift is once made, and is formally 
complete, ib cannot be deemed to have been 
revoked by the donor resuming possession. 
The surrender may have b3en only for a day, 
only for an hour, but so long as there was 
a gift accompanied by delivery it is final,” 
Much has been said in the argument upon 
cases of that kind and the prinaiples upon 
which they rest, but it is clear that they do 
not ordinarily apply toa Arba-brl-ewaz. Still 
if the consideration has been paid, and there 
had been a complete surrender of possession, 


-then, although that is not essential, yet, where 


it has been made, it appears to me that the 
hiba-Inl-ewaz would be complete and final, 
and no resumption of possession by the donor 
would be effectual, any more than in the case 
of a simple Azba, to annul it. 

~ Tho case of Ohand Kkan v. Reina Brbs 
(4) isan early case in which it was held 
that a contemporaneous tkrar or agreement 
by the donee ofa very restrictive character, 
making the nominal Arba-bil-ewaz practically 
nugatory, invalidated the Atba-bil-eivaz. Gom- 
pare with this Mirza Beebee w. Toola Beebee 
(5). Here a wSman gave her property in 
exchange for a necklace and imposed condi- 
tions on the donee against alienation, and as 
to devise. The Court held that this Arba-bil. 


(4) ee S. D. R. 105. 
(5) (1829) 4 8. D. R. 334. 
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ewas; being a gift for consideration was, 
according to Mahomedan law, in reality a 
sale; that the conditions of the deed were 
not binding and that, on the death of the 
vendee, the property would descend to: her 
heirs, etc. I have already submitted more 
than.one reason against the principle of that 
and allied decisions. 
' comment on several cases which were cited 
in support of the proposition that where 
delivery of possession is otherwise essential, 
it is dispensed with if the donor stands in 
certain relations to the donee, as for example, 
between father and son, guardian. and ward; 
or generally zn loco parentis. Because, in the 
first place, no delivery of possession is 
required here, and, in thenext, I do not find 
upon the evidence that Aishabai stood in loco 
parentis to the first defendant. I hold thatit 
is proved that she was extremely fond of 


him, that she gave him clothes and paid for - 


his marriage ; but his own father was alive 
all fhe‘time, and the child was living with 
him under his care. I do not think, therefore, 
that, were it necessary to invoke that special 
rule, there is any room for its application in 
the facts of this case. I may, however, say a 
word or two about the cases which have been 
decided in this Court. 


| Mahammad-in nissa Begum v. J. O. Bachelor ` 


(6). Iam in some doubt for what purpose 
this case was cited. Allthatthe Court appears 
to have decided was that the transaction in 


dispute was not a gift becanse it was sup- 


ported by consideration which the lawregards 
as valuable; delivery of possession. was, there- 
fore, not necessary. The rest of the jadgment 


deals with the application of section 53 of 


the Transfer of Property Act. Though their 
Lordships do not say so, and seemingly were 
not reminded of the gift for consideration 
recognised by the Mahomedan law, they 
appear to have held that was such a gift. 
Bibi Khawar Sultan v. Bibi Rukhta Sultan 
(7) was a case between Shias and it was held 
that the execution of a deed of gift of 1mmov- 
_able property accompanied by a temporary 
abandonment of possession by the donor in 
favour of the transferee, andthe attornment 
of tenants to the transferee, js a sufficient 
delivery of seisin to make the gift*valid under 
the Mahomedan law. No one, I think, is at all 


likely to dispute those propositions. 
(6) 29 B. 428; 7 Bom. L. R. 477. - 
(7) 20 B. 468; 7 Bom. L. R, 443, 


I do not propose to. 


Bat in 
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the present case, in the first place, no delivery 
of seisin was necessary, and, in the next, I 
donot find as a fact, that there was any 
attornment of tenants consequest upon the 
gift to the donee. 

In Shaik Ibharam v. Shaik Suleman (8) it 
was held that for the purposes of completing 
a gift of immovable property by delivery 
and possession, no formal entry or actual 
physical departure is necessary. It is snfficient 
if the donor aud donee are present on the 
premises, and an intention on the part of the 
donor to transfer has been unequivocally 
manifested. I agree, but I fail to see how 
this case helps the defendant in any way. If I 
could find that the intention of Aishabai to 
surrender possession tn presents had been 
unequivocally manifested at the time the 
deed of gift was executed, then cadit quesstio. 
But that is precisely the point of diffiealty in 
a case of hrba-bil-ewaz. How is that intention 
to be ascertained ? 

I have already stated my conclusions upon 
the questions of fact; and this brief survey 
of the law, with some comments on particular 
cases, has not, I think, helped to clear the 
way to a decision. Briefly, I may say that I 


have no doubt that Aishabai meant to give 


this property to defendant, No. 1 after her 
death. I have as little doubt that she meant 
to retain her interest in it tillshe died. There 
is, 1 think, no evidence worth the name that 
she, in fact, surrendered the property. Had 
she done soand had she received the con- 
sideration, then the gift would have been 
in all respects complete and valid. Farther, 
I think, that 1 must hold, asa fact, that the 


‘nominal consideration was paid. The defen- 


dant No. 2 swears that it was;it is acknow- 


_ledged on the deed, and the receipt is attested. 


Every probability points the same way. It 
is almost incredible that it should not have 
been paid. It was only five rupees. And the 
defendant No. 2 has a fairly clear idea of 
what the law means andrequires. He was not 
in the least likely to leave a loophole of this 
sort open for want of -paying five rupees. 
The plaintiff has made a point of the payment 
being outof the rents, and, therefore, probably, 
or at least possibly in law, the money of the’ 
minor donee. Now, according to Mahomedan 
law, if the ewas is paid out of the minor's 
money, it is no payment, and the gift fails, 
(8) 9 B, 146, 
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But 1 do not see why. I shonld presume that 
this five rupees belonged to the minor. ‘I do 
notattsch much importance to that technicality. 

But while I find that Aishabai knew well 
what she was doing, and intended to go 
through the form ofa hiba-bil ewaz, I am con- 
fident that she had ño intention of divesting 
herself of the ownership of the property as 
long as she lived. She continued to reside in 
it, to collect the rents, to spend money on 
the repairs, right up to her death. Indeed 
her suicide, if it was suicide, was due: to 
mental worry about a decree which had been 
obtained against herand the first defendant 
jointly for moneys advanced to repair the 
house. And I believe that the plaintiff's 
suggestion, explaining bow when the decree 
was satisfied by the second defendant after 
her death, the decree-holder made an endorse- 
ment showing that she was only sued as 


surety, is true. There was no mutation of . 


names consequent on the gift. And although 
it has often-been held-that entries of that 
kind in Government records are not evidence 
of title, yet the fact along with other facts 
helps to awell the volame of proof supporting 
my conclusion. Now, in spite of the extreme 
theoretical vagueness, in which this form of 
gift is shrouded, one thing, 1 think, is 
clear and certain, that Mahomedans may not 
avail themselves of it to defeat their own 
law of succession. And that is exactly what I 
believe Aishabai intended to do. She meant 
to retain the property as long as she lived,and 
shen secnre its transmission under cover of 
this gift to her pet nephew after her death to 
the exclusion of her heirs. Jt is true that 
“delivery of possession is not essential to the 
legal validity of such a gift; but that must 
be understood, reasonably. If a man at 


twenty make a Arbu-bil-ewaz to some favourite. 


coupled ‘with. a private understanding 
that it is not to be acted upon till he dies, 
and if, then, hé lives to ninety, would any 
Court say that he had the intention tn præsenti, 
. that is, at the age of twenty, of divesting 
himself of property which, in fact, he con- 
tinued to enjoy for seventy years? As the 
doctrine stands, it lends itself only too readily 


to abuse. Using it is an easy and effective 
way, or certainly may be, of evading 
‘the law of succession. And when Courts 


find thit in fact so-called gifts of this kind 
have not been acted upon till the death 
- of the donor, they would, I apprehend, incline 
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very strongly to hold that the gift was merely 
a cloke, and thut,.if effect were given to it, it 
would be allowing the donor to make a will 
in direct contravention of the law. For 
these reasons [ hold thal the gift was null 
and void and that the defence fails. 

Decree for the plaintiffand defendants Nos. 
4to 7. They are entitled to a moiety of the 
house, that is to say, what belonged to the 
deceased Aishabai. 

The Court passes the usnal administration 
decree. Snit to be referred to the Com- 
missioner for the purpose of effecting par 
tition and distribution. Defendant No. 2 to 
account to parties for all the rents and profits 
rec)vered by him since the death of Aishabai. 
Liberty to apply. Further directions and 
costs reserved. 

The lst and 2nd defendants to pay the 
costs of the plaintiff andthe 4th and other 
defendants jointly up to the time the defence: 
of limitation was abandoned. From which 
time onwards, the costs to be borne by defen- 
dant No. 1 alone. 

; Suit decreed. | 

Attorneys for plaintiff: Messrs. Mirza, 
Mirza and Mangaldas. 

Atttorneys for defendants Nos. 1 and 2: 
Messrs. Tyabi & Co. | 

Attorneys for defendant No. 4: Messrs. 
Kanga and Patel. i ° 


(8. c. 12 Bom. L. R. 196.) = 
BOMBAY HIGH COURT. ` 
Secono Civiz Appeat No. 763 or 1808. 

October 6, 1909. A 
Present: —Mr. Justice Chandavarkar and 
Mr. Justice Heaton. 
PARAMI RAMAYY A—PLAINTIPE— 
APPELLANT 
Versus 
MAHADEVI SHANKARAPPA— 


DEFENDANT— RESPONDENT. 

Hindu Law— Widew—Mairntenance—Unchaatity — 
Subsequent repentance——Bare or starving maintenance 
—Wifes right to maintenance-—Will, construckon of— 
Hindu ideas, when to be referred to ın construing a Will. 

The Will of a Hindu contained a provision that his 
widow wasto be maintained in case she lived with 
the respondent to whom all the property of tho 
testator was devised; but that if owing to disagreo- 
mont, she lived apart, she should be given Ra. 34 n 
year for her meintenance. After her husband’s death, 
the widow led an unochaste life for sometime and 
gave birth to a child bat since then she Rad been 
chaste. She brought a suit for the recovery of her 
arrears of maintenance; the defendant resisted the 
suit on the ground that the plaintiff had by; hor 
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unchastity lost her right even to a bare or starving 

maintenance: ; 

Held, that the word “maintenance” in the Will could 
not be understood as imposing any condition or 
restriction so as to cub down or extinguish the right 
to Rs. 24 a year granted by the Will. 

The rule that the Will ofa Hindu must be constrned 
with due regard to Hindu habits arid notions applies 
only where there is ambiguity. Caution must be used 
in applying that rule, and it must be adopted only 
where a suggested construction of doubtful language 
leads to manifest absurdity or hardship. The mere 
fact that the word maintenance is used cannot affect 
the unconditional terms of the bequest. The ordinary. 
notions of the testator must be judged from what the 
Shastras, in tho absence of usage to the contrary, 
ordain lie was bound to do. 

The goneral rule to be gathered from Hinda texts 
is thata Hindu wifo cannot be absolutely abandoned 
by her husband, If she is living an unchaste lifo, 
he is bound to keep her in the house nndér restraint 
and provide her with food and raiment just sufficient 
to support life; she is not entitled to any other right. 
If, however, she repents, returns to purity and per- 
_ forms expiatory rites she becomes entitled to all 
conjugal and social rights, unless her adultery was 
with a man of a lower caste, in which case, after 
expiation, she can claim no more than bare main- 
terfance and residence. 

Valu v. Ganga, 7 B. 84; Vishnu v. Mangamma, 9 B. 
108; Honamma v. Timannabhat, 1 B. 559, discussed. 

.Ramnath v. Rajonimoni, 17 O. 674; Kandasam v. 
AMurugammal, 19 MM. 6, referred to. 


Appeal from the decision of the District 
Judge of Kanara, in Appeal No. 175 of 1907, 
reversing the decree of the Subordinate Judge 
- e&t Sirsi, in Civil Suit No. 699 of 1906. 

Mr. Nilkanth Atmaram, for the Appellant. 

Mr. D. Q. Dalvi, for the Respondent: 

Judgment.—This second appeal 
arises out of a guit brought by the appellant 
to recover arrears of maintenance from the 
respondents. Both the Courts below have 
found that the appellant’s husband Ramayya 
died in February 1890, devising all his 
property bya Will to the respondents. The 
Will contains a provision that the respondents 
should maintain the appellant in case she 
lived with them, but that, if owing to dis- 
agreement she lived apart, they should give 
her Rs. “24 a year for her maintenance. 


It is also found by the lower Courts that - 


after the husband’s death the appellant led 
for some time an unchaste life and gave 
birth to a child but that since then she has 
been chaste. à 


Upon these facts the respondenta con- 
tended in the Court of firs? instance that, 


on account of the unchaste life which the 


appellant had led for some time after her 
husband’s death, she had forfeited her right 
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even to bare or starving maintenance. In 
support of that contention they relied on 
two decisions of this Court— Falu v. Ganga 
(1) and Vishnu Shambhog v. Manjamma (2). ° 

In an able judgment which is to be com- 
mended for a careful collation and examina- 
tion of original texts, the learned Subordi- 
nate Judge (Mr. R. R. Sane) held that these 
decisions were not applicable to the present 
oase, first, because the rale there laid down 
seems to have been based on certain passages 
from the Mrtakshara and the Mayukha, 
which refer to the maintenance either of the 
wives of disqualified heirs or of the widows 
of deceased co-parceners;” and, secondly, 
because, “ it did not clearly appear from the 
reporis that the attention of the learned 
Judges, who were purties to the decisions in 
question, was drawn to some verses from the 
Smriti of Yajnyavalkya and Vijnaneshvara'’s 
commentary thereon, relating to the treat- 
mont to be given to degraded persona or 
outcasts in general.” On the strength of 
these verses, cited in ‘his judgment, and also 
of the provision in the Will, the Subordinate 
Judge held that the appellant was entitled 
to “bare” maintenance and awarded the 
claim. 

On appeal by the respondents, the District 
Jadge of Kanara held that, whether the 
decisions of this Court in Valu v. Ganga (1) 
and Vishnu v, Manjamma (2) were right or 
not according to the.texts of Hindu Iaw, 
they were binding all the same on the 
Subordinate Courts. As to the provision in 
the will, he held that the annuity of Rs. 24 
a year, having been given tothe widow in 
express terms ‘as maintenance allowance,” 
must be presumed to have been intended by 
the testator to be subject to the condition 
that the appellant should lead a chaste 
life. Accordingly, the District Judge reversed 
the Subordinate Judge's decree and dismissed 


`- the guit. 


On second appeal it is argued that the 
texts, on which the learned Subordinate 
Judge has relied in his judgment, apply to 
the facts of this case, and that the rule to be 
gathered from those texts is that a Hindu 
widow, who hasat one time led an unchaste 
life, is entitled at least to starving or bare 
maintenance, if she has subsequently return. 
ed to a life of chastity. 


(1) 7 B. 84 (2) 9 B. 108, 


- 


- 


: dishonoured, sleeping on the ground.” 
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The first setof texts (a) noticed by the Sub- 
ordinate Judge occurs in Yajnyavalkya 
the chapter on’ Marriage” in the section 
which treats of “Ritaals.” The first text, 
verse No. 70, relates to an adulterous wife, 
and, as correctly translated by the Subordi- 
nate Judge, it runs as follows: She is to 
“be allowed to live (by the husband in his 
own house), deprived of her rights, poorly 
dressed, fed with a view to sustain life only 


obviously relates to a wife, who is leading 
a life of -unchastity, is nuurepentent, and is 
not purified by means of expiatory rites. 
In the ease of one so.purified, the general 
rule is that she is restored to all conjugal and 
social rights. As Apararka (b) puts it, ‘She, 


“who has. performed expiatory rites, becomes 


fit for conjugal and social association.” And 
for that proposition he cites Mann, who says 
that“ a wife, who has become pnrified after 
degradation, shall not ba censured.” This 


also follows from the next but one verse of- 


- Yajpyavalky (c) and ‘the explanation given of 
it by the Afttakshara. There the Mtrtakshara 
explains that only a certain class of. degraded 
women must be abandoned”’—viz, a woman 
who has committed adultery with a man of a 
lower caste, and a woman who has committed 
any of the sins regarded as deadly by the 
Shastras. The Mitakshara also explains that 
even in the case of such women, ‘abandon- 
ment ” (tyaga) does not mean entirely for- 
saking and throwing them upon the world, 
helpless and hopeless. It means abandonment 
only “ for the purposes of conjugal right 
and religions ceremonies.” That is, such 
women must be treated in the same way 
as women leading an unchaste life. They 


‘must be kept apart in the house and given 


just enough food and clothing to keep body 
and soul together, bat all other relations of 
husband and wife must cease. The same 
view is taken by Nilakantha in his P) ‘ayashitta 
Moyukha(d). Referring to a text in the Ohatur, 
Vimshati & 'mriti, which provides that “ ' there 


(a) Verses 70 and 72 — Tho Mitakshara. (Moghe’s 
8rd Edition, page 18). 

(b) (Apararka . Anandashrama Series, Vol. I, pago 
US). 

a) Verse No 72: The Afitakshava. 
Edition, page 18) : 
oie [Prayaschitta nae ee dition, page 


( Moghe’s ` 8rd 
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should be no abandonment of any .woman 


except in the case of such sing as the murder 


of a Brahmin and the like,” he explains that 
even in such cases, a woman: should be made 
to do penance in the honse, Madhavacharya 
inhis Parashara Dharma Samhtia explains 
the luw to the same effect (Sanskrit Bombay 
Series, Edition, page 852, Vol. II, Part 1). ` 
The penal rule to be gathered from. 
these is that a Hindu wife cannot be absolutely 
abandoned by her husband. If she is living 
an unchaste life, he is bound to keep her in 


“the house under- restraint and provide her 


with food and raiment. just sufficient to 
support life ; she is not entitled to any other 
right, If, however, she repents, returns to 


. purity and performs expiatory rites, she 


becomes entitled to all conjugal and social 
rights, unlessher adultery was with a man 
of a lower caste; in which case, after. expia- 
tion, she can claim no more than bare main- 
fenancoand residence. ~ 

The next set of texts of Yajanyavalkya te) 
noticed by the Subordinate Judge occurs in 
the section on‘ Penances.” ~—_- 

In that section Yajnyavalkya first deals - 
with the question of expiatory rites which a 
degraded man-has to perform before he can 
be restored to his caste. Then in. verse 297 
he deals with the case cf a ‘degradede 
woman.’’- He says that the same expiatory 
rites that are prescribed for degraded men 
are ordained in the case of degraded women 
too, with this difference, however, that in the 
case of such women, even after their purifi- 
cation by means of expiatory rites, they do 
not become entitled to restoration of” the 
conjugal”and social rights which ther bad 
before degradation but they must be allowed 
to live “near” the house, provided with bare 
food‘and scanty clothing, just- to keep body 
and soul together, and they must be guarded. 


Literally interpreted ` this would seem 
to apply to all degraded women, who 
have undergone purification. But Vini- 


neshvara points out in his remark íntroduc- 
ing the next veise of Yajnyavalkya; that it 
applies only- to a particular class of women, 
that is, to those. whose degradation was 
caused by one of ihe sins. considered dendly. 
It is such woman ‘Only who, even after 
purification, must be, abandoned That ia, 


(e) The Mitekshara; Versea 207 and 298: (Moghe’s 
Brd Edition, pago 4382), eas 


~ 
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while they become entitled to bare food and 


raiment and residence, théy must be treated 
as unfit “for the purposes of conjugal rights 
and the performance of religious ceremonies.” 
Thatis the definition and meaning of abandon- 


ment (tyaga) as given by Vijnaneshvara in 
his gloss on one of the verseaof Yajnyavalkya ` 


in the first set of texts above noticed. 

Asis pointed out by Nilakantha in his 
Prayaschtita Mayukha (f), the word tyaga 
(abandonment) ia explained in the Mttakshara 
as meaning the discarding of a woman so far 
as conjugal relations and religious ceremonies 
are concerned, but it does not mean driving 
her out of the kouse (that is, the husband’s). 
No question of abandoning a woman for the 
purposes of conjugal relations and religious 
ceremonies can arise except as between a 
husband and his wife. 
tion is whether this letter set of texts applies 
to the case of an unchaste widow or whether 
it appliesonly to the case of an nochaste wife. 
The learned Subordinate Judge thinks that 
the language of the texts is wide enough to 
cover both the cases. Nilakantha in his 
Prayashitta Mayukha, in the course of his 
discussion as to the right of degraded women 
to the performance of expiatory rites, cites 
some of the text andalong withthem he quotes 
a text of Parashara (f) which provides that 

*“a woman, who conceives a child from a 
paramour when her husband is either dead 
or is not to be found or has gone abroad, 
should bs regarded as degraded and sinful 


|. and driven cut of the country.” - Nilakantha 


explains driven ont of the country to mean 
“driven out of the house.” - 


This text of Parashara, which includes the 
ease of a widow,- is explained by 
Madhavacharya (g) as relating only to a 
woman who is leading a life of unchastity, is 
‘anrepentent, and has not performed expiatory 
rites. As to a woman, whether she is wife or 
widow, who returns to a life of chastity 
after she has been unchaste, Madhavacharya 


explains that she, after expiation, cannot be 


cast outof the house, but that she must be 
maintained. 

These texts of Hindu Shastras, as explained 
by the commentators of recognised anthority, 
would oe to eur On the lecision of this 

H - z We * o g 
r pie ae Benares Edn, p 91. 

(g) Parashara Dharma Samhita, Bombay Sanskrit 
- Series, Vol. IL, Part I, p.852, ` 
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Court’in Honamma v. Timannabhat (3) which 
has been dissented from in the two later 
decisions in Valu v. Ganga (1) and Vishnu v. 
Manjamma (2). Doubt has been expressed in 
Ramnath v. Rajonimont (4) and Kandasami 
Pillai v. Maurugammal(5) as to the correctness 
of the decisionsin Valu v. Ganga (l)and Tahan 
v. Manjamma (2). Tt is not necessary for the 
purposes of thissecond appeal to decide the 
question, which, having regard to the conflict 
of authority in this Court, will have to be 
settled, when it arisen, by a Fall Bench. 

We khave referred to it only to notice the 


-texts which bear on the question that they 


may be of use on a future occasion. 

in the present case the appellant has claim- 
ed maintenance not only under the Hindu law 
but also under the provision in her husband's 
Will allowing Ra. 24 a year to her as main- 
tenance. The factthatthe Will expressly refers 
to the allowance as maintenance has led the 
learned District Judge to infer that chastity 
is an implied condition of the bequest. He 
thinks that the testator must be presumed 
from that expression to have intended that 
the allowance should be given subject to the 
condition of chastity on which the right of a 
Hindu widow to maintenance dependa. No 
doubt, “in construing the Will of a Hindu 
it is not improper to take into considera- 
tion what are known to be the ordinary 
notions aud wishes of Hindus with regard 
to the devolution of property.” Mahomed 
Shumsool v. Shewutram (6). But a 
Hinda’s power to make a Will has been 
held to be co-extensive with his power 
to make a gift tnter viros. Having re- 
gard to the texts relating to an unchaste 
wife discussed in the earlier part of this judg- 
ment and the rule prepounded by Vijna- 
neshvara and Nilakantha, we must persume- 
that the appellant’s husband would have given 
her maintenance even in the event of her un- 
chastity during his life-time. Suchapresump- 
tion -must be preferred to that which the 


_ learned District Judge has drawn on the con- 


struction of the word “maintenance” in the 
Will, because the ordinary notions of the 
testator in such a case must be judged with 
reference to what he would have done if hig 
wife had proved unchaste while he was alire. 


(3) 17 6. 67. 

4) 17 0. 674. 

(5) 19 M 

(0) BLA. 7; 22 W. R. 400; 14B. L. R, 220, 
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And what he would ,have done mugt be 
jadged from what the Shastras, in the 
absence of usage to the contrary, ordain 
he was bound to do. -According to ‘the 
Shaatras, he would have had to maintain 
~his wife, unless 
herself with a man of a “lower caste, 
There is no allegation against the appellant 
of such misconduct.. Nor is it the case of the 
respondents that there is any custom which 
has broken in upon the rule of the Ghastras. 
Further, though the annuity is granted by 
the Will as “maintenance,” that word 
cannot be understood as imposing any 
condition or restriction so as to cut down or 
extinguish theright to Rs. 24 a year given 
by the Will. Where an implication is to be 
made, it must be certain and necessary. The 
rule that the Will ofa Hindu must be con- 
structed with due regard to Hindu habits 
and notions applies only where there is 
ambiguity. Caution must be used. in apply- 
ing that rule, and it must be adopted only 
where a suggested construction of doubtful 
language leads to manifest absurdity or 
hardship. Here there is neither. The mere 
fact that the word maintenance is used can- 
not affect the unconditional terms of the 
bequest. 

On these grounds the decree of the District 
Tadge must be reversed and that of the 
Subordinate Judge restored with the costa of 
both the appeals on the respondents. ` 

; Decree reversed. 


: 


(s.c. 12 Bom. L. R, 204.) 
BOMBAY HIGH COURT. 
Ssoonp Crvm Appeat No. 475 or 1909. 

; November 29, 1909. 
Present:—-Sir Basil Scott, KT., Chief Justice 
and Mr. Justice Batchelor. 

RAVJI MAHADU PATIL—-DBEFEXDANT— 
APPRLLANT 
versus 
SAKUJ! KALOJI AND ANOTHER—-PLAINTIYES 
— RESPONDENTS. 
Hindu Law—fuccession—Mijtakshara— Bhudmmg— 
Illegitimate son not entiiled to succeed collaterally— 
Iamitation—Suit by reversioners for declaration of heir- 


ship to vatan--Starting point of limitation—Widow 
surviving the vatandar. 

An illegitimate son, among Shudras governed by 
Mitakshura, is not entitled to succeed collaterally in 
the family of his father. - 
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she had misconducted - 
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Nissar Murtojah v. Kowar Dhunwant Roy, 1 Marah 
609; Shome Shankar Rajendra Varere v, Rajesar 
Swamt Jangam, 21 A. 99; Ramalinga Muppan v. 


- Pavadat Goundan, 25 M. 519, followed. 


A reversioner’s right. to sue for a declaration of his 
heirship does not accrue until the death of the widow 
of the last ratandar, because her existence at any 
time between the death of the ratandar and her own 
death would defeat the suit for sucha declaration by 
the reversionor, on the ground that she had a vested 
right as the nearest heir of the last vatandar. 


Apperl from the decision of the District 
Judge of Ahmednagar, in Appeal No. +5 of 
1908, confirming the decree passed by the 
Subordinate Judge, Kopergaon, in Civil Suit 
No. 138 of 1906. . 

Facts.— Plaintiffs sued for a declaration 
that they were the heirs to the vatan of one 
Ganpati. Ganpatidiedin 1892, leavinga widow 
Reubai in possession of the vatan. In 1899, 
defendant, who was a son of an illegitimate 
sou of ths common ancestor, represented him- 
self as the heir of Ganpati and frandulently 
got Ganpati’s share transferred to his name. 
Reubai died in 1902. Plaintiffs bronght ¢he 
present suit in 1906. The defendant resisted 
the suit ontwo grounds, first, that thesuit was 
barred by time, and secondly, thathe was 
entitled to succeed as heir to the vatan. Both 
the lower Courts granted plaintifis the decree 
prayed for. The defendant appesled to the 
High Court. 

‘Mr. B. R. Desat, for the Appellant. ° 

Mr. V. M. Mone, for the Respondent. 


Judgment. —in this case two points 
have been argued. Ferst that the suit is barred 
by limitation, and, secondly, that the defen- 
dant was entitled as an heir of Vithoji in 
preference to the plaintiffs. This latter point 
does not appear to have been argued in the 
District Court possibly because it was thought 
to be a hopeless point. The authorities are 
all against the defendant’s contention, dating 
from the case of Nissar Murtojah v. Kowar 
Dhunwunt Roy (1) up-to that of Shome 
Shankar Rajendra Varere v. Rajesar Swams 
Jangam (2) and Ramlinga Muppan v. Pavedat 
Goundan (3). The contentionis also opposed 
to the opinion expressed by the learned 
authors of West and Buhler’s Hindu Law 
at page 83. There is no caste custom -proved 
in this case to support the defendant’s conten- 
tion (See also 3fitakshara, Chav. 1, section 
11, placitum 31). 


(1) 1 Marsh 609. 


(2) 21 A. 99, 
(8) 25 M. 610. i; a 
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With regard'to the point of limitation, we 
agree with the view taken by the learned 
District Judge. The plaintiffs’ right to sue 
for a declaration would not accrue until the 
death of Reubai, whose existence atany time 
between the death of Ganpati and her own 
death would have defeated the suit fora 
declaration by the plaintiffs,on the ground 
that she had vested right asthe nearest heir 
of the last Vatandar. 


We, therefore, dismiss the appeal with 
costs. 


t 


Appeal ditsmtsesd.- 


`~ 


(s. 0. 12 Bom. L. R. 208.) 
BOMBAY HIGH COURT. 
Sxconp Civit Appean No. 537 or 1907. 
- December 8, 1909. 
Present:—Sir Basil Scott, Kr., Chief Justice 
aud Mr. Justice Batchelor. - 
TRIMBAK RAMCHANDRA PANDIT 
AND OTH&RS-—DHFENDANTS—APPELLANTS 
rersua 


Sheikh GHULAM ZILANI WAIKER— 


PLAINTIFF —RE8PONDENT, . 

Saranjam-—~Inam-—Mirasi or permanent tenancy— 
Denial of reverstonary rights of Saranjamdar—Atto~n- 
ment to successive holders of saranjam by payment of 
rent—Estoppel—Naiure of saranjam eslates——Adverse 
*possession—Limited interest--Claim to hold as perma- 
nent tenant—Lamstation-—Date of commencement. 

Ina suit in ejectment brought by ‘an inamdar 
against persons claiming to hold as mirasi or perma- 
nent tenants, it appeared that the inam rights in suit 
appertained toa saranjam held on political tenure 
and that the present incumbent of the saranjam was 
the plaintiff. The defendants contended that the 
inam rights were merely the right to receive the 
- royal share of the revenue and that the proprietary 

rights in tho soil were, prior to the date of the inam 
grant, vested in the grantee of the sam, had descend- 
ed to hia heirs independently of the inam and had 
furnished the permanent lease-hold or meras: interest 
by virtue of whioh the defendants resisted the plain, 
tifs claim to eject them: 

Held, that the contention of the defendants involved 
a denial of the title to the reversionary rights in 
the lands in the defendants’ occupation of the succes- 
sive saranjamdars approved by the Government, and 
that as the defendants had been continuously paying 
rent for their holding to the successive saranjamdars, 
including the plaintiff, they were estopped by attorn- 
ment from disputing the plaintiff's title. i 

In re Vasudev v. Babaji, 8 B. H. ©. A. C. J. 175; 

Doe dem. Marlow v. Wiggins, (1848) 4 Q. B. 367, 

relied upon. 

. In the case of non-transferable indivisible saranjam 
estates, which are hereditary though not governed 
by the ordinary rules of inheritance and which are 

subject to the condition of the Government's 


# ~ 
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approval of the heir, rights may be acquired by 
adverse possession against the successive holders of 
such estates. The period of limitation would begin 
to ran, in such cases, not from the commencement 
of the tenancy of the persons claiming to hold as 
permanent tenants’ but from the date when the 
claims of the tenants became openly and undoubtedly 
adverse. 

Where it appeared that, for more than 12 years - 
before a suit for ejectment, the defendants had been 
openly asserting their claim to hold as permanent 
marasi tenants. 

Held, that defendants had acquired by adverse 
posseasion a title tothe limited interest claimed by 
them and could not be ejected. 

Tekast Ram Ohunder Singh v. Srimati Madho Kumari, 
121. A. 197; 12 0. 484, relied upon. 


Appeal from the decision of the First Class 
Subordinate Judge of Satara, in Appeal No. 
41 of 1906, upholding the decree passed by the 
Subordinate Judge of Wai, in Civil Snit 
No. 208 of 1904. 

Messrs. Jayukar, with Messrs. G. B. Rele 


and S. R. Bakhle, for the Appellants. 


Messrs. Coyajs with Mr. G. S. Rao, for the 
Respondent. 

Judgment.—tThis is a suit in eject- 
ment brought by an :namdar against persons 
claiming to hold as mtrass or permanent 
tenants. . 

It was conceded in the lower Court that 
the * inam’ righta in the lands in sait ap- 
pertain to a saranjam held on political tenure 
and that the present incumbent of the 
saranjam is the plaintiff. The defendants, 
however, contend that the inam rights aro 
merely the right to receive the royal share of 
the revenue and that the proprietary rights 
in the soil were prior tothe date of the inam 
grunt vested in the grantee of the inam, have 


_descended to his heirs independently of the 


inam, and have furnished the permanent 
lease-hold or msrast interest by virtue of 


. which the defendants resist the plaintiff's ` 


claim to eject them. The lower appellate 
Court held it proved that the saranjam was 
created prior to 1785 and that the lands in 
suit, ab any rate since that year, came to be 
considered as appertaining tothe saranjam, 
As the lease under which the defendants 
claim dates only from 1848, the finding of 
fact of the lower Court disposes of the point. 


Lf the question were, as urged by counsel 
for the defendants, a mixed question of fact 
and law it must, nevertheless, be decided 
against the defendants. The contention in- 
volves the denial of the title to the rever- 
sionary rights in the lands in the defendants’ 


866". 
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occupation of- the. successive saranjamdars 
approved by Government. The defendunts 
have, however, been continuously paying 
rent for their holding to the successive 
saranjamdars, including the plaintiff, They 
are thus estopped by attornment from dis- 
puting the platintiff’s title: See Inve Vasudev 
Taji v. Babaji Rasiu(1)and Doe dem: Marlow v. 
Wiggins (2). In so far as the defendants’ case 
depends upon the constraction of the sanad of 
1785, the decisionof the lower Court rests upon 
the authority of the judgment of the Privy 
Council in favour of Sheikh Ajmodin, the 
sasanjamdar who succeeded the lessor, 
against Sheikh Saltan- Sani, their lessor’s 
devisee, with reference to the lands in suit. 
A reference tothe report of the proceedings 
in that litigation will show that the lands in 
suit were held not to be thé private heritable 
and devisable property of the defendants’ 


lessor but to be held on political tenure as - 


part of the saranjum, 
v. Sheikh Ajmodin(3). 

The defendants’ second line of defence 
was that the plaintiff's right is barred by 
the adverse possession of the defendants for 
upwards of twelve years under a claim to 
hold as permanent tenants. Itis urged that 
time will run against the successive sar- 
anjamdars for the same reasons as it was held 
to run against successive watandars, `n 
Radhubai v. Anantrav (4). This defenceinvolves 
an examination of the nature of the parti- 
* cular estate with which we are concerned. 
The nature of the estate nppears clearly from 
the judgment of the Privy Council in Shetkh 
Sultan Sant v. Sheikh Ajmodin (8). It is there 
stated that in consequence of the advice of 
Mr. Elphinstone the Comt of Directors, in 
-a derpatoh of the 26th October 1842, directed 
‘ that the jogir ot Sheikh Mira (bene the 
estate in question) “already restored to the 
son of the last holder but for life only must 
be considered hereditary.” © It remained for 
Government,” say their Lordships, ` when 
necessity should arise to determine to whom 
it should regrant or in whom it should recognise 
a right of succession to the Jjagtrs then 
possessed by Khan Mahomed.” Khan Maho- 
med died on the 3lst of December 1872. It 
then became necessary to determine to whom 


his saranjam should be granted. Ong 
(1)8B. H.O A. 0.J. 175. - 
(2) (1848) 4 Q. B. 867. 
(3) I7 B 481, 20 I. A. 60, - 
(4) 9 B. 198. 


See Sheikh Sultan Sant 
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the candidates was Sheikh Ajmodin, -the re- 
spondent, a descendantof Sheikh Abdul Khan, 


the half brother of Khan Mahomed. This led - 


toa Resolution by the Gover nment, dated 
the 23rd_ of October 1873, “that the Agent 
for Sardars should be requested to investigate 
judicially and after due notice to all parties 
concerned whether Sheikh Ajmodin is under 
Mehomedan law the legitimate suecessor to 
the headship of the family either by adoption, 
or descent.” On the 28th November 1873 
the Agent reported that Sheikh Ajmodin was 
not the legitimate successor to the headship 
of the family under Mahomedan law as Khan 
Mahomed had lefta daughter and she had 
sons who were nearer the.head of the family 


_ than Sheikh Ajmodin, bat he recommended 


that any property, the succession to which 
Government had power to regulate, should 
go to Ajmodin. 


the ‘Government confirmed the Agent's 
report in the following terms:— ` . 
“Resotvtiox—-The proceedings of «dhe 


Agent for Sardars are approved and for the 
reasons given by Baron Larpent Sheikh Ajmodin 
should be recognised as the head of the family 
to whom the saranjam should be continued. 
To avoid disputes, the allowances for mainten- 
ance of the widows of the deceased Sheikh 
Khan Mahomed and Sheikh Abdul Kadar 
and of any others who have. claim fot 


maintenance on the estate should be settled 


by order of Government after receiving the 
recommendation ‘of the Agent. The al- 
lowances now paid to Sheikh Rakmodeen 
and Rahimanbee under Government letfer 
of 28th March 1861 should be continued.” 
This arrangement having been approved 
by the Secretary of State, the whole of 
the jagir and nam incomes were made 
over to Sheikh Ajmodin, and the agent and 
the administrators of the estate which had 
been taken into the hands of Government 


called on all eee to acknowledge him as 


owner, 

Their Lordships abuts their judgment as 
follows:— 

"Their Lordships are of opinion that no 
distinction can bedrawn between theznam and 
ihe other property-in question. As has 
been pointed oat the sanad of 1785'included: 


_thetnam villages and lands with the Mokasa 


as parts of one saranjam for the support 


-of troops. The effect of the treaty of the 


3rd July 1823 wasto continue to Sheikh Mira 


{1910 ` 


On the 27th March 1874, - 
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the whole of the property including the inam 
as a personal and military jagir. This 
was done by the Government on political 
considerations, and the tenure thereby crest- 
ed was political. This was the view taken 
by tha Government in 1876 when it adopted 
the report of the Alienation Settlement Officer 
that the whole estate intact, saranjam and 
inam, as restored after the war under the 
treaty of 3rd July 1820, is continuable as a 


guaranteed estate to the adopted son (Ajm- 


odin) as the head of the family.” 

“Their Lordships, therefore, concur in the 
` Dpinion expressed by the Governor in Council 
that a mixed estate of saranjam and tnam 
was granted by the treaty of July 1820 to be 
held on the same political tenure and passed 
intact to the person whom the Government 
might recognise as the head of the family.” 

The estate then is a guaranteed hereditary 


estate. The right to succession is in the - 


family, but it is subject. to regulation by 
Government. When there is a delay in the 
choice of a successor to the last incumbent, 
Government collects the revenues for the 
next holder. The holderhas no power of testa- 
mentary slienation and presumably has ‘no 
greater powers with regard to the estate 
than the holders of other saranjam estates 
which are, as a general rule, inalienable and 
impartible. See Radhabat'y. Anantrav (4). ~- 

It was conceded that a saranjamdur would 
not, except possibly for necessity, have power 
to create. amirast lease to enure beyond 
his life-time, and the defendants could not, 
after Khan Mahomed’s death, suczessfully 
base their possession upon the lease of 1848. 
The defendants’ contention was disposed of 
by.thelower Court on the ground that a 
successor takes the szranjam by virtue of the 
gift of the ruling power and not by right of 
inheritance or any other right, and that as 
the plaintiff succeeded in 1895 and the 
suit was filed in 1904, the claim:is not 
time-barred. It is clear from what has 
been said above that the lower Court 
did nob rigutly apprehend the natura of this 
particular estate. In its incidents it resembles 
Ghatwali estates. of the kind investigated 
by thé Privy Council in Rajuh Nilmont 
Singh v. Bakranath Singh (5), estates which 
are not transferable nor diwisible, which are 
hereditary though not governed by the 
Ordinary: rules of inheritanos, and which are 


` 


(5) 9 L A. 104;9 0. 295- ` 


r 
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subject to the condition of the Government’s 
approval ofthe heir. Against the successive 
‘holders of sash estates rights miy be acquired 
by adverse possession: see Tekait Ram Chunder 
Singh v. rimati Madho Kumari (6). In 
that case it was held that time would begin 
toruan not from the commencement of the 
tenancy of persons claiming to hold as 
permanent tenants, but from the date when 
the claims of the parties became openly 
and undoubtedly adverse. In the present 
case it is shown that at least from 1889, the 
defendant openly asserted their claim to hold 
as permanent mirasi tenints. As this was 
more than 12 years before suit, thedefendants 
have acquired atitle to the limited interest 
claimed by them and cannot be ejected. 

We, therefore, allow the appeal. We set 
aside the decree of the lower appellate Court 
and dismiss the suit with costs throughont. 


Appeal allowed, 
(0) 12 I. A. 188 at p. 197; 12 O, 484. 


(s. 0.12 Bom. L. R. 219.) 
BOMBAY HIGH COURT. 
Seconp Civic Arrear No. 383 og 1903. 

: January 24, 1910. 
Present:—Mr. Justice Chundavarkar and 
Mr. Justice Knight. ` 
RAMAKRISHNA NARAYAN SINDHE~ 
D&FENDANT—~APPELLANT 
versus 


VINAYAK NARAYAN SASWADKAR— 


PLAINTIFF —RESPONDENT 

Transfer of Property Act (IV of 1882), 8. 85—Mort- 
gage surt—Jomder of parties —Defendants—Hindu Liw 
—Joint family ~Father or manager represents sons or 
other members of family. 

Section 85 of the Transfer of Property Act requires 
that all persons, having an interest in the property 
comprised in a mortgage, must be joined as parties to. 
a suit under Chap. LV of the Act, relating to such 
mortgage, provided that tho plaintiff has notice of 
the interest. ' 


The section, however, does not iuterfore with the 
rule of Hindu law that it is open to a fabher or 
manager in a Hindu family to represent, subject to 
certain conditions, his sons or other members ina 
suit brought on a mortgage against him. Unless a 
gon or a member can show that the debt of the mort- 
gage had been contracted for illegal or immoral pur- 
poses and was, consequently, not binding upon him, he 
must be held as substantially represented upon the 
record by the father or the manager of the joint 
family. 

Ramasamayyan Y. Varasami Ayyar, 21 M. 222; Lala 


Surja Prosad v. Golab Ohand, 27 0.- 724; Khairaj 


‘968 


~~ 


INDIAN GASES.’ 


[1910 


RASANGOUDA HANMANTGOUDA V, CHURCHIGIRIGUUDA YOGANGOUDA, 


Mal v. Daim, 82 I. A. 35; 7 Bom, L. R.1;2 A. L. J. 
71;1C0.L J. 584, 9 C. W.N. 201; 32 0. 296, followed. 


Apneal from the order of the First Class Sub- 
ordinate Judge, Poona, in Appeal No. 137 of 
1908, varying the decree of the Joint Sub- 
orbinate Judge at Poona, in Civil Suit No. 
121 of 1906. 

Mr. P. P. Khare, for the Appellant, 

Mr. G. S. Rao, for the Respondent. 

Judgment.—it is trne that section 
85 of the Transfer of Property Act requires 
that all persons, having an interest in pro- 
perty comprised in a mortgage, must be join- 
ed as parties to any suit under Chapter IV of 
the Act; relating to such mortgage, provided 
that the plaintiff has notice of the interest. 
But the section has been construed by the 
Calcutta and the Madras High Courts as 
not interfering with the rule of Hindn 
law, that it is open to a fatherin a Hindun 
family to represent, subject to certain 
conditions, his sons or other members in a 
suit brought upon a mortgage.against him. 
‘For instance, in Ramasamayyan v. Virasanw 
Ayyar (1), the mortgage had been executed 
by a Hindu father. The suit was brought 
against him and two of his three sons and 
there was a decree. A suit having been 
brought by the third son, it was contended 
by him that as he had not been made a party 
to the previous suit upon the mortgage, the 
decree passed in it, and the sale consequent 
upon it, did not bind him, and he relied upon 
section 85, It was held there that the father 
represented thé sons in the absence of proof 
that the mortgage had been effected for a 
debt of the father contracted for an illegal or 
immoral purpose. So also in Lala Sura 
Prosad v. Golab Ohand (2), the mortgage was 
by a Hindu father, who, with his son, consti- 
tuted a joint Metakshara family. It was held 
that the father incurred the debt in his repre- 
sentative capacity andas managing member 
of the family. And theruling of the Court 
was thatit was open tothe son by a suit to 
question the decree and the sale consequent 
upon it, but that the son, in order to surceed 
and entitle him to redeem his share of the 
property, must show not merely that he had 
not been madea party to the suit brought 
against the father, but also that the debt of 
the mortgage was not binding upon him, hav: 
ing been incurred for an illegal or an im- 
moral purpose by the father. The principle 


(1) 21 M. 222,7 (2) 27 0. 724, 


seems to be sound and in accordance with the 
observations of their Lordships of the Privy 
Council in Khatraj Mal v. Daim (3)- 

In the present case the mortgage was by 
Santaji, the grandfather of the present appel- 
lant, by his uncle Maruti, and by his brother 
Shivram, a minor, who was represented by 
his mother, Gojrabai. To the suit which was 
brought subsequently on the mortgage, the 
persons brought on the record as defendants 
were the present appellant’s undivided uncles, 
Maruti and Parshram, and his undivided 
brother Shivram who had at that time arriv- 
ed at the age of majority. The present appel- 
lant was, no doubt, omitted from the suit, but 
the adult members of the family represented 
him. They were the managing members of 
the family. Therefore, according to Hindu 
law, we must hold, in the absence of any other 
circumstance, that the present appellant had 
been substantially represented upon the, re- 
cord; and was virtually a party to the suit. 
Further, even if Shivram, the brother of the 
appellant, had not been brought upon 
the record, there was Maruti, the eldest 
managing member of the family. The 
debt again was one contracted by 
Santaji, the grandfather of the appellant, 
and the latter is bound by it unless it 
had been contracted by Santaji for illegal or 
immoral purposes. It has been found that 
the debt had been contracted by the manag- 
ing members of the family for its benefit and 
necessities. | 

On these grounds the decree must be con- 
firmed with costs. 


Decree confirmed, 
(3) 821 A. 35; 7 Bom. L. R. 1,2 A. L. J. 71;10, 
L. J. 584, 9 0. W. N°201; 320 296. 





(s. c. 12 Bom L. R. 228.) 

BOMBAY HIGH COURT. 
FIXTRAORDINARY (JIVIL APPLIOATION No, 215 
oF 1909. 

January 27, 1910. 
Present:-—Mr. Justice Chandavarkar and 
Mr. Justice Knight. 
BASANGOUDA HANMANTGOUDA Anp 
OTHERS——-PLAINTIFFS 


CETEUS 
CHURCHIGIRIGOUDA YOGANGOUDA 
AND ANOTHER— DEFENDANTS. 
Compromise—Decrees based on compromise—-Compro- 
mise signed by pleader not authorized by his client— 
Decree ultra vires—Fraud—Betting aside of decree-—Re- 


pi 


at 
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opening of the case—Practice—Inherent power of Court 
to correct its own proceedings. 

A decree was passed in terms of whai purported 
to be a compromise between the parties. The compro- 
mise was signed for the defendant by his pleader 
who had not been. authorized to enter into a compro- 
mise. The defendant applied to the Court, after tho 
decree had been , to set aside the compromise 
on the giound that the pleader had not been instructed 
to appear for him in the suit and that he had given 
him no instructions in the case, authorizing him to 
‘enter into a compromise. 

The Court set aside the compromise and ordered 
the suit to be re-opened: 

Heid, that the compromise was not binding on the 
defendant and the decree passed onthe compromise 
was ultra vires and void as to the defendant. The 
decree was passed on a document which had no legal 
foundation to lest upon and if that decree went out 
the whole suit was re-opened. As the defendant never 
consented to the compromise, there had been fraud 
committed on the Court. 

it is an inherent power of every Court to correct its 
onn proceedings where it has been misled. 


~ 
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kad 


Application against the decision of the. 


Subordinate Judge of Dharwar, in Applications 
Nos. 39 and 40 of 1909. 


Mf. S. R. Bakhle, for the Applicant. ` 
Mr. K. H. Kelkar, for the Opponent No. 2. 


Judgment.—Itis contended that the 
lower Court has erred in law in upsetting the 
decree, which was passed in terms of what 
purported to be a compromise between the 
parties. The compromise ended in a decree, 
because it was represented to the Court that 
the presént opponent (defendant) Bhiman- 
gouda, who was represented by his pleader, 
had authorized the latter to enter into the 
compromise. Bhimangouda, after the decree 
had been passed, applied to the Court to 
‘set aside the compromise on the ground that 
the pleader had not been instructed to appear 
for him in the suit and that he had given 
him no instructions in-the case, sauthoriz- 
ing him to enter into any compromise. If 


that was so, the compromise was not binding 


upon Bhimangonda, and the decree passed 
upon it was voidas tohim. It was ultra 
vires. The Court had been asked to put its 
seal upon and sign a document, which 
had no legal foundation to rest upon, and 
if that decree goes out, then the whole suit 
is re-opened. But it is said that the pro- 
cedure adopted by Bhimangouda is 
not in accordance with law;,that there is 
no section inthe Code of Oivtl -Procedure 
which entitles a party in the situation in 
which the defendant is, to ask the Court to 
re-open the suit and set aside the decree 


969 


in 8 summary manner: Now, where limit- 
ed authority was given to counsel to enter 
intoa compromise and the counsel entered 
into a compromise beyond that authority, it 
has been held by the House of Lords that the 
counsel having exceeded his, authority the 
party was entitled to have the agreement to 
refer set aside and the cause restored to the 
list for trial: . Neal v Gordon Lennox (1). 
What the defendant says is that there was a 
suit against him, and that the suit was declar- 
ed to have ended by reason of a decree passed 
with his consent. He never consented, and 
the result has been that there has been fraud 
committed upon the Court. The Court was 
persuaded to sign a decree to which the 
defendant had never consented, and that 
upon the representation that he had consent- 
ed toit. Therefore, once the Court ie asked 
to go back upon its own procedure, it is not a 
question whether there is any section in 
the Civil Procedure Code to warrant the 
action of the Court in amending its pro- 
ceedings. It is an inherent power of every 
Court to correct its own proceedings where 
it has been misled. We must, therefore, 
discharge the rule with costs. 


Rule discharged. 


(1) (1902) A. O. 465; 71 L. J. K. B. 939; 87 LT. 


341; 51 W. R. 140; 66 J. P. 757. 





(3. 0. 12 Bom. L. R. 228.) 

BOMBAY HIGH COURT. 
CRIMINAL APPRAL No. 391 or 1909, 
January 13, 1910. 

Present: —Mr. Justice Chandavarkar and 
Mr. Justice Knight. 

. EMPEROR 
versus < 
BANOOMIAN PIRBHAT—Accuseo. 

Factories Act (XV of 1871), 8.15 (a) (e), Rule 22 
(411) —Order or notice from Inspector . of Factories not 
necessary —Offence,tohen complete —Disobedience of rules. . 

No order or notice from the Inspector of Factories 
is necessary before a person, who has not conformed 
to the rules made under the Factories Act, can be 
charged for any offence under it. It is the duty of 
such person to obey the rules and in cage of his disobe- 
dience he becomes liable to conviction whether thore 
was any order or not from the Inspector calling upon 
him to obey the rules. 

Appeal by Government against an order of 
acquittal. 
, Mr. M. B. Ohaubal, Government Pleader, 
for the Crown. 
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EMPRROR U. KASHINATH BAGAJI SALI. 


Mr. L. 4. Shah, forthe Accused. . 

Order.—This Court does not agree with 
the Magistrate in his view of the law that an 
order or notice from. the Inspector of 
- Factories is necessary before a person, who has 
not conformed to the rules made under the 
Act, can be charged for any offence under it. 
Itis the duty of such person to obey the 
- rules, and in case of his disobedience he be- 
comes liable to conviction whether there was 
any order or not from the Inspector calling 
upon him to obey the rules. In this particu- 
lar case, however, on the merits the Court 
does not see suffitient reason to inte:fere with 
the order of acquittal. The Court disallows 
“the appeal on this latter ground only. 


(s. 0. 12 Bom. L. R. 226.) - 


BOMBAY HIGH COURT. 


Crrunat APPEAT No. 370 or 1909. 
=: February 3, 1910. 
Present: ~Mr. Justice Chandavarkar and | 
Mr. Justice Knight. 
EMPEROR 


~ 


Versus -> 
KASHINATH BAGAJI SALI.—Accusep. 

Oriımimal”“ Procedure Oode (Act V of 1808), ss. 222, 
233, 234, 235,236,239, 403 —Previous acquittal —Bar to 
subsequent trial—Criminal breach of trust-—Acquittal 
in respect of one item does not bar subsequent trial for 
another ttem—Joinder of chargeg—Irial of accused. . 

The acoused was tried for Criminal breach of trust 
in respect of Rs: 12\0dd and acquitted. Subsequently 
theaccused was tried for the offence of Criminal breach 
of trust in respect of Bs. 19 odd, alleged to have been 
misappropriated during the’ same „period as that to 
< which the Rs. 12 related. The acoused was found guilty 
but on appeal the Sessions Judge acquitted the ncoused 
onthe ground that the trialfor Criminal breach of trist 
in respect of Rs. 12 must be treated as having been 
for the same offence ng that in respect of Rs. 19, be- 
cause both these sums were alleged to hnve been 
misappropriated during the same period, July 1907 
to 1908: i 

Held, that the previous acquittal did not, under the 
circumstances, bar the accused’s conviction at tho 
subsequent trial. ; 

The general role is that contained in section 233, 
Oriminal Procedure Code, namely, that for every 
distinct offence of which any pergonis accused, thero 
ahall bea separate charge, and every such charge 
shall be tried separately. To this rule there are 
soveral exceptions, viz., those contained in sections 234, 
235, 236, 239. The exception embodied in section 234, 
although authorizing the combination of three charges 
atone trial, does not bar the separate trial of the 
acoused for each separate offence. 


Section 222 is an exception to another general rule, . 


viz., that at tho trial of an offence ‘certain particulars 
must be given iù the chargo. Section 222, cl, 2 modifies 
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that ruleas to charges of Oriminal breach of trust, 
etc., but does not restrict in any way the scopo ani 
object of section 234 i 


Appeal by the Government against the 
order of acquittal passed. by the Sessions 
Judge of Nasik, in Appeal No. 36 of 1909, 
from the conviction and sentence recorded by 


| 4] Nissim, Esquire, First Class Magistrate of 


Yeola. l 
M. B. Ohaubal, Government Pleader, 
for the Crown. l 

Mr. Rangnekar, with Mr. R. R. Desai, for 
the Accused. ' eo a : 

Judgment.—tThis is an appeal from 
an order of acquittal, passed by ihe Sessions 
Judge of Nasik. The accused, a servant of 
the Sinnar Municipality, was tried before the 
First Class Magistrate, Yeola Division, for the 
offence of Criminal breach of trust by á public 
servant, in respect of Rs. 19 odd, and found 
guilty. In appeal the Sessions Judge has 
quashed the conviction, on the ground of the > 
acquittal of the accused ata previous trial, 
where he had been tried for criminal byeach 
of trust in respect of Rs. 12-odd, alleged to 
have been misappropriated during the same 
period as that to which the Rs. 19 related. 

The learned Sessions Judge’s reasoning 
is that the trial for criminal breach of 
trust inrespect of Rs, 12 mast be treated 
as having been for the same offence as that in 
respect of Rs. 19; because both these sums 
were alleged to have been misappropriated 
daring the same period, that is, from July ~ 
1907 io 1908. The learned Judge is of 
opinion that when the prosecution had made 


-its election under section 222, cl. 2, and the 


proviso thereto, of Act V of 1898, by choosing 
some out of the different amounts misappro-. 
priated during the period, they were estopped 
by the provisions of section 403 of the Cri-~ 
minal Procedure Code from instituting any 
further prosecution in 1espect of any fresh 
items covering the same period. | 

That reasoning of the learned Judge is, in ` 
our opinion, founded ona misinterpretation 
both of the language and the scope and object 
ofthe provisions which bearupon the question ` 
which we are now considering. The general 


- rule is that contained in section 233 of the 


Code, namely, that for every distinct offence 
of which any person is accused there shall be 


‘a separate charge, and every such charge shall 


be tried separately. To that there are several 
exceptions, Those exceptions are contained 


. criminal breach of trust, &c., 
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in sections 234, 235, 236,239. Now, the ex- 
ceplion material for our purposes here is 
that embodied in section 234, which says that, 
although as a 1ule every charge must, have a 
separate trial, yet you can haveseveral charges 
not exceeding three at one trial provided, first, 
the offences charged are of thesame kind; and, 
secondly, the: offences in respect of those 
charges must have occurred within the space 
of twelve months from the first to the last of 
such offences. In other words, where there 
have been defalcations in respect of different 
items, in’ the course of twelve months, then 
the Court can try a man in respect of three 
offences by selecting different items, combin- 
ing these items into one lumpsum, and mak- 
ing the sele-tion so as to get at three sums, 
the appropriation of each constituting an 
offence by itself. 

Tlen section 222 comes in which PANA 
another exception upon the rule, butitis not an 
exception of the same kind as section 234. It 

“is amexception rather to another general rile, 
viz., thať at a trial for an offence certain parti- 
culars must be given in the charge. Section 
222, cl. 2, modifies that rule as to charges of 

‘but does not 

restrictin any way the scope and object of 
section 284. 

We must, for these reasons, overrule the 
decision of the learned Sessions Judge on'the 
point ofslaw on whieh be has, disposed of the 
case, and as Mr. Rangnekar wishes to sup- 


portthe order of acquittal on the merits, we 


adjourn the further hearing to such date as 
may be fixed, after the learned Government 
Pleader has supplied himself with copies of 
the evidence. 


(s. c. 12 Bom. L. R. 229.) ` 
BOMBAY HIGH COURT. 
` OURIHINAL Revision Oase No: 368 or 1909: 
|. January 20, 1910. 

Present:—~Mr. Justice Chandsyurkax: and 
Mr. Justice Knight.. - 
Inve RACHAPPA TIPPANNA—Appricaxt, 
Sanction to prosecute—Penal Code(Act XLV of 1860), 
s 211—Inquiry necessary before granting sanction— 
Police Report—Haamination of witnesses not essential 
—Discretion—Jurisdiction—Crimintt Procedure Code 

(dct V of 1898), ss. 201, 202, 203. 

‘Before granting any sanction for prosecution, under 
` section 211 of the Penal Codo, the Magistrate ought 
to observo all the formalities prescribed in sections 
| 201-208 of the Code of Oriminal Procedure. In 
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other words, he should examine the complaimant, and 
then afterwards he might refer the matter to the 
Police, and when the Police report is received by him 
then he may determine whether the claim is thue or 
false. That gives him jurisdiction to exervieo his 
discretion and determine the question as to the truth 
or otherwise of the complaint. 

There is nothing in the Code of Criminal Procedure 
which compels a Magistrate in express terms to 
examine any or all witnesses whom the complainant 
wishes to adduce, before dismissing a complamt and 
granting sanction under section 211 of the Penal Code. 
It may be contrary to justice to do so, but whether 
it is so or not must depend on the circumstuncos of 
ench case. 


Petition for revision of the order of the 
Sessions Judge, Dharwar, declining to revoke 
the sanction to prosecute granted by Mr. 
Turner, First Class Magistrate of Dharwar. 

Mr. V. F. Bhadkamkar, for the Applicant. 

Mr. M. B. Qhaubal, Government Pleader, 
for the Crown. . 
Judgment, 

Chandavarkar, J.— There are decisions of the 
different High Conti which lay down that 
no sanction ought to be granted for the pro- 
secntion of a person under section 211 of the 
Indian Penal Code, unless he has had an 
opportunity of adducing all his evidence in 
the matter of the complaint preferred by 
him. Now, those decisions proceed upon the 
ground that it is manifesty unjust that any 
Magistrate ought to grant such sanction 
on the mere strength of a Police report, with- 
out having applied his own jndicial mind to 
the question whether the allegations made in 
the complaint are true ornot. Insomeof the 
decisions on the question, it is said, that 
where a -Magistrate grants such sanction, 
without taking all the evidence which ibe 
complainant is willing to adduce, the 
Magistrate acts without jurisdiction. But, . 
without going so far, I am of opinion that, 


before granting any sanction under section 


211, the Magistrate ought to observe all the 
formalities prescribed in sections 201—208 of 
the Code of Oriminel Procedure. In other 
words, he should examine the complainant, 
and then. afterwards he might refer 
the matter to the Police, and when the 
‘Police report is received by him, then 
he may determine whether the complaint is 
true or false. That gives him jurisdiction 
to exercise his discretion and determine the 
question as to the truth or otherwise of the 
complaint. There is nothing in the Code of 
Criminal Procedure which compels a Magis- 


| trate in express terms to examine any or all 
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witnesses whom the complainant wishes to 
adduce, before dismissing a complaint and 
granting sanction under section 211. It may 
be contrary to justice to do that, but whether 
it is so or not must depend on the circum- 
stances of each case. In this particular case 
what the Magistrate did was that he 
examined the complainant, and then he 
referred the matter to the Police. The 
Police made a report, and on this report and 
the examination of the complainant the Magis- 
trate granted sanction. The Magistrate, I 
think, bad jurisdiction in granting sanction 
‘under section 211, and I see no reason 
upon the merits to interfere with it. The 
rule is discharged. 

_ Knight, J—I would not go so far as to say 
that the numerous decisions referred to, 
culminating in the Full Bench case of Queen- 
Empress v. Sheik Bear; (1), are wrong on 
this point; but, 1 think, they are certainly 
open to criticism. I coneur in the order pro- 
posed by my learned colleague in the special 
circumstances of this case. 


Rule discharged. 
(1) 10 M. 232. 





(s. c. 12 Bom. L. R. 232.) 
BOMBAY HIGH COURT. 
CRIMINAL Rerasgenos No 104 or 1909. 
: January 27, 1910. 
Present:—Mr. Justice Chandavarkar and 
Mr. Justice Knight. 
HUSENSHA RAHIMANSHA-COMPLAINANT 
versus 

MASHAKSHA MUJAFARSH A—<Accosep. 

Criminal Procedure Code (Act V of 1898), s. 523— 
Delicery of property—Hagistrate’s discretion—Right to 
possession—Title—Practice— Interference by High Court, 

Section 528, Criminal Procedure Code, says thate 
Magistrate may order the delivery of the property, 
if he thinks fit, tothe person entitled thereto. The 
Magistrate las not to decide the question of title 
but merely the question of possession. The question 
to be decided is, who is entitled to possession. 

In 1e Ahmed Saheb, (1888) Unrep. Cr.C. 8683, 
referred to. 

The fact that the accused had been in possession of 
the property when the charge was made is not 
conclusive. 

The High Court will not interfere with the judicial 
discretion exercised by the Magistrate if it appears 
that he had applied his mind as to who was entitled 
to possession and come to a conclusion with such 
materials as were placed before him. 

Reference made by the District Magis- 
trate. 
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to the conclusion that the co 
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Mr. K. H. Kelkar, for the Complainant. 

Mr. Q. S. Mulgaonkar, for the Accused. 

Judgment.—Section 523 of the 
Criminal Procedure Code invests a Magis- 
trate acting under it with the power to make 
such order as he thinks fit respecting the 
disposal of the property or its delivery tothe 
person entitled to its possession. There is 
no order respecting the disposal here, 
because the word “disposal” is something 
different from “delivery.” Here what the 
Magistrate did was that he ordered the pro- 
perty, which was in possession of the Police, 
to be made over to the complainant. Section 
023 says that a Magistrate may order its 
delivery, if he thinks fit, to the person 
entitled thereto. The Magistrate does not 
decide the question of title but merely 
decides the question of possession. “The fact 
that the accused had been in possession of the 
property when the charge was made is not 
conclusive, The question is who is eutigled 
to its possession. . As was said in In re Ahmed 
Saheb (1), in stich a case the Magistrate is 
bound to institute an inquiry under this sec- 
tion before making any order touching the 
right, not of property, but of possession to the 
property seized by the Police, The Magistrate 
had-a discretion governed by the provisions 
of section 523. Hehad to apply his mind 
to the question as to who was entitled to the 
possession of the property, and with such 
materials as were placed before him, he came 


mplainant was. 
e circumstances, 
dicial discretion . 
We decline to 
ecord and pro- 


We see no reason, under thes 
to interfere with the ja 
exercised by the Magistrate. 
interfere and direct that the r 
ceedings be returned. l 
(1) (1888) (Unreported Cr. Oase 365.) 


4 





(s.c.7 M. L. T. 201.) 
MADRAS HIGH COURT. 
Seconp Crvin APPRAL No. 1032 or 1906 
À February 3, 1910. l 
resent:— Bir Ralph Benson, Jag 
Mr. Justice Krishnaswamy peia n 
Tue BAPTIST MISSIONARY SOCIETY 
OF INDIA—PLAINTIFE— APPELLANT 


è Versus 
HORIAE BEHARA anp OTHERS 


ae DEFENDANT8— RESPONDENTS, i 
upancy rights - Ejectment—Tenants , 
to reclamation of lands —Zamindari landa. contributing 


= 


Vol: VI 
In re JAMES PLETOHER, ` oe 
Certain forest lands of a Zamindari were re-claimed 
by the tenants—the bulk of the expense of reclamation 
being borne by them—and were held by them and 
their ancestors for more than half a century: ' 
Held, that the tenants acquired: occupancy rights 
over the lands. 


Chukaty Zamindary v. Ranasooru " Dhora, 23 M. 
318, referred to. 


Second appeal against the decree of the 
District. Court of Ganjam, in Appeal Suit No. 
174 of 1906, presented against the decree of 
the Cotrt of the District Munsifof Berhampur, 
in O. S. No. 238 of 1905. 

Judgment.—tThe snit is to eject 
certain tenants from lands held by them and 
their ancestors for about half a century at a 
uniform rent. The lands originally formed 
part of a zamindart and were forest lands. 
They were re-claimed, the defendants con- 
tribating the bulk of the expenditure, On 


these facts the Judge‘has found in favour of 


the defendants’ occupancy rights. We are 
unable to say that the Judge was legally 
wrong in coming to that conclusion. We may 
perhaps “add that, though the Mohiri 
zamindart had .all been converted into 
yyotwars land shortly before the grant to 
the tenants, the lands which formed part of 
that zamindart are, on those side surrounded 
by gamindarts to which the ruling in Chukatt 
Zamindar v. Ranasooru Dhora (1) would 
apply. The tenants in this. case would have 


probably had notions abont tenure similar to 


those of the tenants in: the surrounding 
zamindarts. However this may be, we are 
unable to say that the Judge is legally wrong. 
The second appeal is dismissed with costs. 


Appeal dismissed. 
7 (1) 28 M. 818. x 


1 





f 


(s. 0. 7 M. L. T. 201.) 
MADRAS HIGH COURT. 
ORIMINAL Revision Case No. 515 or 1909. 
February 2, 1910. 

Present: —Sir Arnold White, Kr., Chief Justice. 
In re JAMES FLETCHER PETITIONRE. 
Penal Oode (Act XLV of 1860),, a. 420 —Defrauding 

Railway ‘ Oompany—Conceasion tickets—Transfer of 

students tichet—Obtaining pass on certificate given to 

another student—Accused entitled to tranver at reduced 
rate —Offence-—Oheating. 

“The acoused, who was entitled to wavel by rail at 
reduced rate as è student, presented acértificate issued 
to anothor student and after it was endorsed “tickets 
‘ may beissued,” received a pass. There was no rule 
prohibiting the transfer of student’s tickets. The 
accused was prosecuted by the Puey Company for 
heating and convicted: 


t 
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Held, reversing the conviction, that on the above 
facts no offence of cheating was made out. 


Petition under sections 435 and 439 of the 
Criminal Procedure Code, praying the High 
Court to revise the order of the Court of the 
Chief Presidency Magistrate, Egmore, Mndras, 
in O. C. No. 9047 of 1909. 

_Order.—I do not think this A KG 
can be upheld. It is admitted that the 
certificate which was presented by somebody 
at the Booking office for endorsement—-as to 
who presented it, there is no evidence—was 
duly.signed by Dr. Skinner. It is in evidence 
that the four parties named in the certificate 
were all entitled to travel at the reduced rate 
on a student’s ticket. It is im evidence that 
the accused was entitled to travel at the 
reduced rate as a student and according to 
the evidence of the Station Master there is no- 
rule prohibiting the transfer of student's 
ticket. The certificate which was in the first 
instance presented by somebody—not the 
accused—contains the names of students 
who had not applied for this certificate but 
thereis noevidence thatthe accused knew this. 
What hedid was to present the certificate 
after it had been endorsed “tickets may be 
issued” and receive & pass. As I have said he 
was himself entitled to travel at the reduced 
rate, I cannot assume that he intended to use 
the pass for persons who were not entitled 
to travel at a reduced rate. If the Railway 
Company had waited to see who was going to 
use the pass there might have been a case for 
a conviction. As it is, the Company have not 
been defrauded. On the presentation of the 
endorsed certificate by a person entitled to 
travel at the reduced rate, signed by the 
proper authority and containing the names of 


‘four persons who were eligible for concession 


tickets, the Railway Company issued a pass 
for four passenger tickets at the reduced rate 
and then arrested the accused. 
The conviction and sentence must be set 
aside and the fine if paid must be refunded. 
Contication set aside. 
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(s c. 7 M. L. T. 202.) 
MADRAS HIGH COURT. 
Carminat Revision Cass No. 502 or 1909.. 
` February 2, 1910. 
Present: —Sir Arnold White, K'r., Chief Justice. 
Tn re BOMMAREDDI SOMIREDDI— 
ÀCOUSED— PETITIONER., 

Penal Oode (Act XLY of 1860), ss. 352, 879, 447—-Con- 
tiction by Afagistrate under ss. 447, 352— Conviction 
under 8. 379 by appellate Court —Legality. 

. Where a Snb-Magistrute convicted the accused 
under sections 447 and 352, [Indian Penal Code, and the 
appellate Court altered the conviction into one under 
section 879, Indian Penal Code, to which there was no 
reference in the jadgment of the Sub- Magistrate: 

Held, that the conviction was illegal and should be 
set aside. 

_, The charge of theft is a distinct and separate 
charge and should be separatoly made. 

Jatu Singh v. Mahbir Singh, 27 O. 660 and Yakub 
Als v. Lethu Thaker, 30 C. 288, ‘reforred to. 


Petition undér sections 435 and 439 of the 


Oode of Criminal Procedure, praying the High 
Court to revise the order of the Ist class 
Deputy Magistrate of Gudivada Divison, in 
Criminal Appeal No. 9 of 1909, presented 
against the conviction and sentence of the 
l Stationary “nd class Magistrate of Gudivada, 
in C. C. No. 646 of 1908. 

Ordér.—Here the Ist accused was 
charged under sections 447 and 362 of the 
Penal Code and convicted by the Stationary 
` Sab-Magistrate under thosesections. On appeal 
the Deputy Magistrate withont expressing 
any,opinion as to whether those convictions 
were right convicted the accused under sec- 
tion 379 of the Penal Code. There is no 
reference in the judgment of the Stationary 
Sub- Magistrate to any evidence on which a 
charge of théft could be based and the 
accused had no opportunity of answering the 
charge of theft. The charge of theft is a 
distinct and separate charge and should 
have been Beparately made. If authorities are 
needed for this, I need only refer to the case 
of Jain Singh v. Mahbir Singh (1) and Yakub 
Ali v. Lethu Thaiur(2). I think the convic- 
tion on appeal by the Deputy Magistrate was 
badand 1 mast set it aside. I direct the 
Magistrate to restore the appeal to his file 
” and dispose of it according to law. 

Conviction set aside 


(1) 27 O. 660. (2) 39 C. 288, 
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(s.c 7M. L. T. 214; (1910) M. W, N. 147.) 
MADRAS H GH COURT. 
ORIGINAL Civin Suir APPRAL No. 27 or 1908. ° 
September 2%, 1909. 
Present: —Mr, Jnstice Munro and Mr. Jastice 
Abdur Rahim... -> 
THE OFFICIAL ASSIGNEE or MADRAS 
—APPELLANT | 
- versres 
L. D. RAMACHANDRA IYER— 


` RESPONDENT. 
Banker and customer, relation of —Money paid in 


Fised Deposit account—Eapiry of ttme—Demand by the - 


customer— Suspension of payment by Banker, effect of — 
Insolvent Act, s. 78— Appeal by the Official Assignee — 
Whether appeal lies —‘A person aggrieved, euplanation 
of. 


A person aggrieved 3 is one against whoma decision 
has been pronounced which has wrongfully refused 
him something which ho had aright to demand. 

Any person, who makes an application’ to a Court 
for a decision or who is brought before a Court to 
submit toadecision, is, if the decision goes against. 
him, thereby a person aggrioved. 

Bo parte Ditton; In re Woods, 1! Oh. D 56; Ka parte Side 
Botham; Inre Side Botham, 14 Ch. D. 458; In El parte 
Official Receiver, In re Reed, Bowen~ and Co., 19 Q. B. 
D. 174; In re Lamb Ea parte Board of Trade, (1894) 2Q. 
B D. 805, relied upon. 

Por Munro, J.— — When a person pays money ‘into a 
Bank the money becomes the money of the Banker 
and the ordinary relationship is ‘that of oreditor and 
debtor. The person paying the money may at the 
time of payment give directions which would put the ` 
relationship upon a different footing and give it a 
fiduciary character. ` In auch cases the money held ‘by 
the Banker in.a fiduciary capacity may,if ho fails, be 
recovered in full out of the general agsets. If n 
banker retains money of a customer pursuant to the 
directions given by the enstomer the bankor is bound 
to_act according to the directions given by the cus- 
tomer. The directions may be given either at the 
time of payment or. afterwards and if the banker 


accepts the directions, he “holds the money inf . 


fiduciary capacity. 

Per Abdur Rahim, J. .—The banks is a debtor of 
the customer in respect of moneys paid by him and 
does not hold them as a trustee. 

Foley v. Hill, 2 H. L. 28, referred to. 3 

It is otherwise, _ however, when a banker reccires 
money in trust or as agent for a special, purpose. 

Inve Hallet’a Estate, 13 Ch. D 696, Frith v. Cartland, 
34 L J. Eq 301, referred to. 

The relationship of debtor and creditor GOENA 
until it is terminated by payment or by agroement 
between the banker and customer, whereby tho banker 
holds the monoy in trust and a demand forthe pay- - 
ment of money has not the effect of changing the 
relationship. 


Appeal from the order and judgment. dated 
16th March*1908. of the Hon’ble Sir Charles 
Arnold White, Chief Justice in. the exercise | 
of the jurisdiction of this Court for the 
Relief_of Insovent Debtors at Madras, in Peti-. 


_ tion No, 181"0f 1906, 


4 
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Judgment.—this is an appeal by 


* the Official Assignee of Madras and as such 


the Assignee of the property and oredits of 
Arbuthnot & Co., insolvent-debtorsagainst the 
order of the Insolvency Commisaioner passed 
in Pétition No. 181 of 1996. The preliminary 
objection is taken that the Official Assignee 
is not entitled to appeal. The respondent 
holds a fixed deposit receipt from Arbuthnot 
& Co. The amount with interest fell due on 
the 9th October 1905. The respondent applied 


“tothe Official Assignee for payment of the. 


amount due to him in fall on-the ground that 


ke had demanded payment from Arbuthnot. 
& Co., on the 18th October 1903 and before: 


that firm suspended payment. The Official 
Assigneé refused to pay. ‘The respondent 
thereupon gave a notice of motion to the 
Official Assignee stating that he intended to 
move the Court for an order that the amount 
due under the deposit receipt might be paid 
to hin out of the assets of the insolvent in 
the hands of the Official Assignee. The In- 


solvency Commissioner after hearing the Off-. 


cial Assignee passed an order as prayed for 
by the rerpondent.~ It is sgainst this order 
that the Official Assignee appeals. 

' Under section 73 of the Indian Insolvency 
Act, 1848, “any person who shall think 
himself aggrieved” by an order of the Court 
may appeal. Ib does. not, -we think, follow 


` from this that any person ean- claim a hear- > 


ing by merelv stating that he thinks himself 
agg ieved. Unless it, appears that he is 
actually “aggrieved,” in the proper meaning 
of that expression, he cannot maintain 
an appeal. -Thus in Eg parte Ditton; In re 
Woods (1) it, was held that n person who 
alleged himself to be a creditor but had not 
tendered any proof of debt was not a “person 
aggrieved” by the order to which he objected 
and was not entitled to appeal against it. 


- Under section 71 of the English Bankruptey 


Act of 1869 and section 104 of the Act of 
1883 * ‘any person aggrieved” may -appeal. 
The words used in the Indian Statute do not 
secm to mean anything different. In Hz parle 
ae Botham; In re Side Botham (2), James, L. 

J. said:—" a person aggrieved must bea man 
«ho has- suffered a legal grievance, 8 man 
against whom a decision has been “pronounced 


which has wrongfully deprived him of some- 
~ (1) 11 Ch. D. 66; 40-L. T. 297; 27 W. BR 401. 


(2) 14 Ch. D. 458 at p. 465; 49 1. J. KE. 41;42 L. T 


788; 28 W. B. 716. 


` 


` 


~ 


thing, or wrongfully refused him something, 
or wrongfully affected his title to something.” 
In Hz parte Official Receiver, In re Reed Bowen 
and Co. (3), the question arose whether the 
official receiver was a person aggrieved” by 
an order adjourning an application of his 
undér rule 191 of the Bankraptey rules 


1886, for an immediate adjudication of 


bankruptcy against-a debtor. ` Lord Esher 


-M. R. observed, at page 177:-—" Therefore, 


he, as' it seems to me, is made a party to an 
application against the debtor fora jndicial 
decision upon matters of fact which may be 
in contest and I cannot doubt that he is 


“bound to maintain the application by produc- 


ing evidence and by arguing upon the effect 
of that evidence. Therefore, he is placed in 
the position of a party to a litigation before a 
judicial tribunal’ His Lordship then pro- 


-ceeded to consider whether ofticial receiver 


was a person aggrieved” by the decision 
and so entitled to appeal and after pointing 
out that James, L J.in Hz parte Side Botham; 

In re Side, Botham (2), when saying a person 
aggrieved” must be a man who has suffered n 
legal grievance did not say a pecuniary griev- 
ance, @ grievance to his property or to his 
person explained the definition of the term 
given by-James L. J. in Haparte Side Botham: 
In re Side Botham (2), as “meaning among 
other things that a “perron aggrieved” most 
be aman against wioma decision has been 
pronounced which. has wroúgfally refused 
him something which he had a right to 
demand.” Finally he said:— “When you 
see that the official receiver is by rule 191, a 
person who is tomake and to support this 
application and who is bound to prove the 
grounds affirmative and negative on which 
the application ought to be granted, if he 
says that the facts have been wrongly decid- 
ed against him, or that, the facts being decid- 
ed in his favour, the Court has come toa 


-wrong conclasion in refusing the application, 


it seems tome that he is, within the defini- 
tions given in Hz parte Side Botham (2), ‘a 
person aggrieved.” Inre Lamb Eg parte Board 
of Trade (4), the question arose whether the 
Board of Trade was “aggrieved” by a deci- 
sion that an objection taken by them to the 


appointment of a trustee of the property ofa 
(3) 19 Q. B. D. 174 66 L J Q.B. 447; 56 L.. 
876; 25 W. R. 860, 4 Morrell 226. 
(4) (1894) 20. BD 805; 64 L J. Q B.71; 9 R. 
636; 71 L. T. 812; 1 Manson 373; 42 W. R. 544. 
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bankrupt was invalid. It was held that they 
were “aggrieved.” Lord Esher M. R. at 
page 812 referred to Ex parte Official Receiver, 
In re Reed Bowen and Oo., (3) quoted above 
as determining that any person who makes 
an application to a Court for a decision or 
any person whois brought before a Court to 
submit to a decision, is, if ‘the decision goes 
against him, thereby a person aggrieved” by 
that decision.” He then proceeded to say:— 
“ere the creditors summoned the Board 
of Trade before the Judge to support 
the validity of their objection, and the 
Board went before the Judge. The Board 
~ ànd the creditors were heard and the Judge 
had to give his determination. 
determination being against the Board upon 
the matter which was brought before the 
Court they are “aggrieved” by it if ib 
is wrong. They are, therefore, persons 
aggrieved and are entitled to appeal to this 
Court.” 

In the light of these rulings we have no 
hesitationin holding that the Official Assignee 
is a * person aggrieved ” by the order now 
appealed against. He was brought before the 
Court to submit to a decision that he was 
bound to pay acertain sum to the respondent 


and the decision was against him. An at- - 


tempt was made to distinguish In re Lamb; 
Ex patre Board of Trade (4), on the ground 
that Lord Esher M. R. remarked that if the 
Board of Trade-could not appeal there could 
be no appellant. It is pointed ont that in the 
present case, even if the Official Assignee did 
not appeal, any creditor might appeal. 
Again Hz parte Oficial Receiver, In re Reed 
Bowen and Ov., (3) was sought to be dis- 
tinguished on the ground that the application 
was made thereby the official receiver 
prior to adjudication and that the ap- 
plication having been refused the official 
receiver was the natural person to appeal. 
The definitions of “person aggrieved” 
were, however, arrived at quite indepen- 
dently of the special cricumstances of these 
. cases and-are of general application. 

Ib is suggested that the notice of motion 
was in substance an appeal against the 
decision of the official assignee refusing to 
pay the sum demanded, that that decision 
was passed by'the Official Assignee in a quasi- 
judierl capacity and that he cannot be 
considered a party to an appeal against his 
own order. If the respondent’s application 


That 


"had been an application under Rule 50 of the 


Insolvency rules 1905, there might have been 
some force in the contention that the decision 
complained of was passed in a quasi-judicial 
capacity. But the application is not under 
that rnale. The respondent asked the 
Official Assignee to pay him something. 
The Official Assignee refused and cannot 
be said in so refusing to have been acting 
in any sense judicially, neither the notice 
of motion northe affidavit of the respondent 
treats the refusal of the Official Assignee 
as a Judicial order and asks to have it re- 
versed, 

There has been considerable discussion as 
to the exact position of the Official Assignee 
But it is unnecessary to enter into that ques- 
tion seeing that weare satisfied that i in the 
present case the official assignee is a person 
aggrieved’ and, therefore, entitled to 
maintain the ang The preliminary 
objection is, therefore, overruled. 

Theappeal'again came on for hearimg on 
Monday the 16th day of August 1909, and 
the Court delivered the following 

Judgment. 

Munro, J.—As to the facts there is no dis- 
pute. The respondent is the holder of a fixed 
deposit receipt for Rs. 1,890 for one year 
from Mesars. Arbuthnot and Co., dated 9th 
October 1905. The amount of the depobit 
with interest having fallen due on the 9th 
October 1906, the respondent wrote to Messrs. 
Arbuthnot and Oo. on the 18th October 1906 
enclosing the deposit-receipt duly signed and 
requesting them to send him the amount due. 
This letter reached Messrs. Arbuthnot and 
Co. on the 19th or 26th October at the latest. 
On the 22nd October Messrs. Arbuthnot and 
Co. suspended payment. On these facts the 
learned Commissioner found that Messrs. 
Arbuthnot and Co. having received a demand 
for payment before suspension held -the 
money in a fiduciary capacity. He, therefore, 
directed the official assignee to pay the re- 
spondent the whole amount due under the 
deposit receipt out of the assets of the 
insolvents Messrs. Arbuthnot and Co. in his | 
bands. 

The contention in appeal is that the fact 
that demang*was made did notin any way 
alter the relationship between the parties 
which continued to be merely that of debtor’ 
and creditor. The law relating to Banker and 
Customer has recently been considered in. 


- racter. 
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Oficial Assignee of Madras v. Smith {5). So 
far as is necessary for the present case, the 


law, as there laid down, may be stated thas. 


When a person pays money into a Bank then, 
if nothing further appears, the money becomes 
the money of the banker who is entitled to 
mix it with bis other money and use if as his 
own, but is bound to return’ an equi- 
valent by paying a similar sum to- that 
deposited with- him when he is asked for it. 
In such a case the ‘relationship between 
“the banker and the person paying the money 
is that of ordinary debtor and creditor. The 
“person paying the money may, however, at 
the time of payment, give directions to the 


banker which -put the relationship upon a’ 


- different footing-and give it a fiduciary cha- 


not become the money of the banker. Hè is 
not. entitled to mix it up with his own money 
and use it, and if he does so and afterwards 
faila, the anaon balance in his hands must 
be tåken tu include tho money which it was 
-his duty to keep separate and not to use 
rather than the money which he had the 
right to dispose ‘of. Tb is on this principle 
that money held by a banker in a fiduciary 


` capacity, may, if-he fails, be recovered in full 


ontof the general assets: 

In the present: case the money was paid., 
into the Bank on the understanding that it 
should bear interest at & per cent. per annum” 


- - for one year from the date of being paid in 


that at the expiry of the one-year interest - 
- should cease unless the deposit was renewed 
and that no portion of .the money could be 
drawn without the production of the dep sit 
' receipt: There was nothing to prevent the 
operation of the rule that the ‘money -when 
: paid became the property of the banker. 
Messrs.. Arbuthnot and Co. became, there- 

fore, merely debtors to the respondent bound | 
after the expiry of theyeartore-pay on demand 
accompanied by production of the deposit 
receipt, the amount ‘of deposit with interest. 
Demand by letter was duly made; but Mesars. 
Arbuthnot and Co. did-not remit on the day 
the demand was received. Two or three days 
later they suspended payment’ without hav- 
ing remitted the money. What- we have to 
détermine in this case is whefker the demand 
altered the relationship of debtor and. - 
ereditor which ‘previously existed between 
and the re- 
(5) 82 M. 68; 5 M. L. T. 164; 1 Ind. Cas7712. 


~ 


When thisisthe case the money does ` 


to give his directions 


“and customer has been considered. 


spondent, in respect of the money due under 
the deposit receipt, into one of a fiduciary 
character. 

Now we have seen that a person at the 
-time of paying money into a Bank may give 
directions which cause the banker to hold the 
money ina fiduciary capacity. Tf the money 
had been paid in without such directions is 
‘there anything to prevent directiona being 
. given by the customerat a subsequent time 
with the same result? I think not. The 
- customer, in the case supposed, is, if the 
money was paid into hig current account, 
entitled to-go to the Banker at any time and 
demand ré-payment of his money and the 
banker is at once bonnd tore-pay. The 


-customer having received his money may at 


once hand it back tothe Banker with direc- 
tiohs such as cause the Banker, if he accepts 
the money in future to hold the money in a 
fiduciary capacity. Butit would be absurd 
to say that itis necessary for the customer to 
go through the process of actually receiving 
his money across the connter and handing 
it back. It is manifestly sufficient if he gives 
his directions. On receipt of those directions 
the Banker, if he retains the money, is bound 
to act at once npon them, and thereafter to 
‘ deal with themoney as if it had actually been 
re-paid tothe: énstomer and again paid in 
with the directions and it need hardly be 
‘said that it is not necessary for the customer 
in person. If the 
money was paid into a fixed deposit account 


‘the same rule would, on the same line of 


reaxoning, apply after the expiry of the period 
of the deposit.’ 

From the above it is clear that when 
Messrs. Arbuthnot and Co. on the 19th or 
20th October received the respondent's 
demand for re-payment it was their daty to 
remit the money atonce. After this demand 
: they held the money in the same way as if 
on the day the demand was made, the re- 
spondent had received the money and had then 
handed it back and asked them to hold the 
money for him in trust pending remittance 
to him at a future date. 


We have not been referred to any cases in 
which the effect of demand as between banker 
There is 
another class of cases, however, in which a 
principle similar to that [ have followed hus 
been | laid down, Bee, for instance, Ha parte 
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Ward, In-re Couslon (6), where it was held 
‘that certain goods did not pass to the trustee 
in liquidation inasmuch as prior to the 
bankruptey the owner had demanded posses- 
sion from the bankrupt. 

I, therefore, agree with the learned Com- 
missioner’ that after demand Messrs. 
Arbuthnot and Co. held the money of the 
respondent ina fiduciary capacity and J would 
dismias the appeal with taxed costs to be 
paid out of theestate. | 

The appeal is dismissed accordingly, 

Abdur Rahim, J.—These appeals (O. S. 
Appeals Nos. 26, 27, 29, 30, 49, 50, 53, 54, 
56, 67 and 68 of 1908) are preferred by the 
- Official Assignee of Madras and the question 
to be determined upon the facts of each case 
. is whether the learned Commissioner in 
insolvency was right in saying that Arbuth- 
not & Co., at the time of their insolvency, 
held the respective eums of money, ordered 
by him to be paid to the several petitioners, 
in a fiduciary capacity or as mere Bankers. 
In none of the cases are the facts in dispnte 
and the decision turns upon the right 
application of the law to the admitted facts. 
Before T deal with each case separately 
it will be more convenient to state generally 
the law which governs such questions and I 
should like toobserve that the principles and 
methods according to which Arbuthnot & 
Co., carried on their Banking business were 
so far as they bear upon the present question 
much the same as thoseof other Bankers in 
this country and in England. Arbuthnot and 
Co., not only received their customers’ money 
in current or deposit account but also acted 
as agents and bailees not only for their cus- 
tomera as the term is ordinarily understcod 
but also for persons who had no accouut with 
‘ them. On moneys received in deposit they 
paid a current rate of interest and for acting 
as agents or bailees they generally charged 
commission. 

Now the following propositions may be 
taken to be well. established by English cases. 
Ordinarily money paid into a Bank on eur- 
rent or deposit- account is no longer the 
customers’ money but the Banker’s. The 
Banker can deal with it in any way he 
chooses, his only obligation being to re-pay a 
similar nmount. He is further bonnd to 
honour the cheques of those customers who 
have a current account with him and as to 
fixed deposits the banker according to the 


(8) L.R 8 Ch, 144, ; ; 


practice in this 
amount at the expiry of the stipulated period. 
The Banker is a debtor of his customer m 
respect of such moneys and does not’ hold 
them as trustee or in any fiduciary capacity. 
In the event of the banker’s bankruptcy the 
customer like any other creditor, has a right: 
of proof against the general assets of the 
Bank and no more. See Foley v. Hill (7). It, 
is otherwise, however, when a Banker receives 
money in trust or as agent for an especial 
purpose as he often does. He cannot use 
money so received as his own without being 
guilty of breach of trust. His duty is to keep 
it separate and not to mix it with his own. 
money. And if he mixes it with his own funds- 
or purchases any property withit a Court 
of Equity will not allow it to be said “the _ 
identical coins which the Banker received in 
a fiduciary character are no longer traceable 
and mast, therefore, be taken to form part 
of the general assets of the Banker.” the 
doctrine of following trust property is no 
longer confined to properties whic. are cap- 
able of being traced in specie although it 
might have been soin the olden days. The . 


‘modern development of Equity enables the 


Court to follow trast money in all its transmu- 
tations and to seize upon the fund or property 
into whichit is traced for the purpose of 
making good thereout the trust fonds [Se& 
In 1e Hallet’s Hetate (8) and Frith v. Cartland 
(9). “The inviolability of trust money is car- 
ried still further. If aperson holding money in - 
trust of quasi trust mixes it with his own 
money and.then draws out a portion of the 
blended fund for his own use he will be held 
to have drawn hisown money and no portion 
of the trust money. Similarly if he spends 
part of the mixedfundand buys property with 
the rest he shall be deemed to have expended 
his own money and invested the trust money. 
The reason underlying the rule is thus for- 
cibly expressed by Jameso, L. J. in Ha pata 


Kelly and Oo. (10) ”. “No doubt if a 
trustee commits a breach of trust by 
stealing or otherwise misappropriating 


the trust moneys, he becomes’ a. debtor 
to his cestuc que trust in respect of the 
money which he has thus im properly taken, 
and if he beconres a debtor in that way he 
remains only a ‘debtor, and the cestui que trust 


7) 2H. L 28 ; 
8) 13 Ch D. 696. ; ; 

9) 34 L J. Eq. 801.. l ; 
10) 11 Oh, D. 808.at p. 81L 


country is tore-pay the ` 


` only a ereditor,. unless he can 
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“ear-mark’ 
the money ‘which the trustee has a 
propristed. Bat I do not think it is. for a Court 


of law tocompel a man to be a thief, or to. 


hold that he intended to be or that hè did 


become a thief and, therefore, a debtor in © 
respect of the money stolen by. him, when” 


he had no such intention.” 16 is uly: when 


misappropriation: or otherwise and only to 


` the extent that-it is destroyed that the-Coart. 


of Equity. will deem trast property to be lost. 
But as Bramwell, L. J. says in Heparte Kelly 
and Oo.(10); I cannot think the law is that the 
money cannot be followed and traced where 


' a lotter dated the 18th October 1903, 


Rama- 
chandra [yer demanded payment of the sum 


- and I assume that Arbuthnot and Co.,received 


this letter on the 20:h October. On the 22nd 


` October, Arbuthnot and Co., suspended pay- 


. trust property is shown to be destroyed by ~ 


ment. Theargument urged before us on be- 


‘halfof Ramachandra Iyer which apparently 


found favour with the learned Commissioner 
is, that from the moment the letter reached 
Arbuthnot and Co., the latter must be taken 


"to have held the Rs. 1,890 as trustees or 


quasi trustees for Ramachandra Iyer because 


‘upon the demand being made Arbuthnot and 
` Co., were bound to hand over the money to 


_their customer. We have net been referred 


- there was what may be called a technical or‘ 


it is now 


| Sider. the questions as they arise 


formal breach of trust in nos ear-marking the 
fund.” g 


- Again it was ab oné time thought that the 
rule regarding ‘following ‘trust property. 


whether it bespecific property or money ap plied 
only to cases where there has been a trust in 
theordinary acceptance of-the ‘word ‘as is 
quasi trust’ and was not to be extended to 
property held in any other fiduciary capacity, 
such as by an agent or a bailee. But since 


- tho judgment of Jessel, M. R. in In re Hallet’s, 


Estate (8) that notion has been exploded and 
settled law that the equitable 
doctrine-as to following property belonging 


` ‘to one person in the hands of another applies © 


in all its refinements not only to the ordinary 
cases of trust but of quasi' trust such as when 
money or other form of property is placed 
in the hands of an agent or a factor for an 
especial purpose. In. Gilbert’ v. Gonard. (11) 
North, J., at page 440 states the rule thus: “It 
is very Kelb knwo law that if one person 
makes a payment to another for a certain 
purpose and that person takes the money 
knowing thatit isfor that purpose he must 


apply it to the purpose for which ib was 


given. He may decline to take it if he likes, 
but if he chooses to accept the money 


tendered for a particular purpose, it is his 


duty, and there is a legal obligation on him 


t) apply. it for that parpose.” Thas far the. 


law. is well established and I shall now con- 
in each 


Case. 
Apeaat No. 27.—In this aase L. D. Rans: 


chandra Iyer had a fixed depdsit of Rs. 1,890: 


for one year with Arbuthnot & Co., aud the 
amount fell due on the 9th October 1906. By 


(11) 641 J. Uh. D. 439, 


ha 


to any authority in support of this proposi- 


tion. which upon a little reflection would 


appear to be wholly untenable. The con- 
tention really resolves itself into this, that a 
creditor iscompetent simply br making a 
demand for his debt to turn his debtor a 
trustee with respect to the amount of the 
debt, without the debtor having ever at any 
time accepted such a position. This, if allowed, 
would go far tu obliterate all distinction be 
tween a debt and property held in trust and 


if that be the necessary resnit of such an 


_ argument it af once shows the utter unsound- 


rs 


Iyer. 


ness of it. Here undisputedly Arbuthnot 
and Co., were mere debtors of Ramachandra 
Tyer in respect ofthe amount in deposit 
account and on expiry of the fixed period 
they became liable tore-pay thedebt and there 
18 nothing to show that they ever assumed 
any fiduciary position towards Ramachandra 
The relationship ofdebtor and creditor 
must be taken to continue until it is termi- 
nated by payment or it may be that if 
Arbuthnot & Co., at any’ time agreed at the 
request of Ramachandra Iyer to hold the 
amount in trust for him orto apply itin a’ 
particular manner as his agents and did 
something towards effectuating the trust or, 


applying it for the specified purpose a new 


and different kind of relationship would be 
established between the parties in substitu- 
tion of theold. But here there is no pretence 
of such a change of relationship - having been 
effected unless it be by the mere fact of 
demand being mide for re-payment which to 


-my mind cannot-possibly have that effect. 
‘And I think it would be quite absurd to say- 


as suggested that on the demand for pay-. 
ment being made Arbuthnot and Co., became 
agents of Ramachandra Iyer for the purpose. 
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of paying back the amount to him. , The 
cases cited at the bar and to which I hayvo 
already referred only lay down.that if money 
gets into the. hands of a Banker unpressed 
with a trust or for some specific purpose it 
ean be followed even if blended. with other 
moneys. Before the rule as to following can 
be applied you must. therefore, first of all fina 
that the money 
some kind of fiduciary character and where 
that is wanting the rule cannot apply. I 
may mention that egpecial reliance has 
been placed on behalf of the respondent on 
Ez parte Ward v. Ooulson (6). But that case 
“has no bearing on tte present question. 


980 


“There the point for decision waa whether - 


certain goods were within the order and 


in question was held in. 


+ 


disposition of the bankrupt with the coneent . 


of the true owner of the goods. and it was 
held that the owner having sufficient time 
before bankruptey asked the bankrupt to 
forward the goods to him furnishing the 
- bankrupt at the same time with a cheque for 
cost of carriage.and clearancefrom the ware- 
house, the consent cf the owner had been 
_ determined by the demand for possession, 
With every deference, therefore, I am of opi- 
nion that the order of the learned Ohief 
Justice sitting as Commissioner in Insolvency 
-is -based on a misapprehension of. the law 
and I would allow the appeal and dismiss 
with costs the claim of Ramachandra Iyer 
7 te be paid in priority to the other creditors 
of Arbuthnot and Co. i 


; Appel aliea. 
(s. c. 5 L. B. R. 148.) 


LOWER BURMA CHIEF COURT. 
Civic Rereresce No. 4 or 1909. 
af August 17, 1909. 
- «Present: ijir Charles Fox, Ohief Judge, and 
: : Mr. Justice Parlett. 
- MASHEDEE KH AN—APPELLANT 
versus 


OV OB. MAHOMED AZIM—Respon pent: 

Interpretation of statutes —Retrospective eff ect of an 

amendment ina Statute Lower Buima Courts Act (TI 
of 1900), s. 27 -Right of appeal ~ Not matter of pro- 
cedure. 
` The general rule is that statutes do not operate 
retrospectively, but-amongst the exceptions to 
“this general rule is a rule that statutes dealing with 
procedure only apply to pending matters. 
_ Gardner v, Lucas, (1878) L. R. 3.A. C. 601, refer- 
red to. 

The new section 27 of the Lower Burma Conrts Act 
‘deals with procedure, butit also gives aright of 
appeal, and in so far as it does this latter, itis more 
than 9 statute dealing with Proceanre only.. 


won 


~~ 


` witb procedure only. This view is supported 


OASES. — [ia 


ann 


The Colonial Sugar Refining Oompany Lid. v. Irving,. 
(1005) L. R. A, C. 869,74 L. J. P. 0. 77; 92 L. T. 


738, 21 T. L. R. 5'3, roferred to. 


Hence, a party to a suit instituted before tho ` 


amending Act came into force, does not become 
entitled to a right ofappeal given ‘by the said Act, 


although the decree in the suit was passed after the ` 


Act came into force. 

“Mr. McDonnell, for the a AA 

Mr. Anklesaria, forthe Respondent. 

J udg ment.—tThe question referred 
is, “ Does an appeal lie under section 27 (2) 
of the Lower Barma Courts Act, 1900, from 
a decree of the J udge of the Court of Small 
Causes, Rangoon, in a suit of. value exceeding 
Rs. 


force of Burma Act VII of 1907?” 

This last-mentioned Act substituted a new 
section 27 for the original section 27 of the 
Lower Burma Courts Act, 1900, 


did not exist previously. -The question 
amounts to whether a party to a suit institut- 
ed before the amending Act came into- fofce 
became entitled to a right of appeal against 


the decree in his suit if it was passed after, > 


the Act came into force, 

‘The general-rule is that statutes do not 
operate retrospectively, but amongst the 
‘exceptions to this general rule‘isa rule that 


statutes dealing with procedure only apply to, 


- pending matters.—See Gardner. v. Lucas (1). 
The new rection 27 of the Lower Burma 


Courts Act deals with procedure, but it aslo 


gives aright of appeal, and in so far agit does 
this latter, it is more than a statute dealing 


by the decision of their Lordships of the Privy 


Council in The Colonial Sugar Refining . Com- - 


“pany, Lid. v. Irving (2). The question “in 
that case was whether a snitor who, when 
he had instituted his suit would have had an 
appeal by right to His Majesty, had been 
deprived of an appeal by statute subsequently 
passed. 

- Lord Macnaghten in delivering their 
Lordships’ judgment said :— 

~ “As regards’ the ` general principles 
applicable to the case there can be no con- 
troversy. On-the one hand, it was not dis- ` 


1,000, the suit having been instituted, 
before. þat decided after, the coming into - 


and. - 
gave a right of appeal in certain cases which” - 


Qu. 


puted that if the matter in question be a ` ~- 


matter of procedfire only, the petition’ (which 
asked that the appeal be dismissed on the 
(1) (1878) L. R..3 A O, 601, 


(2) (1905) L. R. A. C. 369; WAL. 7. P, YT 92... T. 
738; 21 T. I, R. 518, 


we 


+ 


. that; 
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- ground that the ‘right of appeal bad been . 


taken away by statute) is well founded. On 
the other hand, if if be more than a matter of 
procedure, if it tcuches-a right in existence 
at the passing -of` the Act, it was conceded 
in accordance with a Jong line of, 
authorities extending from the time of Lord 
Coke to the present dav, the appellants would 
"be entitled to succeed. The Judiciary Act- 
“Ja not retrospective by express enactment or 
by “necessary intendment. And, therefore, 
“the only question i is,- Was the appeal ‘to His 
Majesty’ in Council a right vested in the 
appellants at the date of the passing of the 
Act, cr was it a mere matter of ‘procedure P ° 
It seems to their Lordships that the 
question does vot admit of doubt. To 
deprive 8 suitor in-a pending action-of an. 
appeal to a ‘superior tribunal which: belonged 
io him as‘of right is a very different thing. 
~ from regulating procedure.” 

- If the taking away of a right of appeal ` 
is not a mere matter of procedure, the giving 
of* a. right of appeal is equally not such a 
matter, 

Consequently: the: general rulethat statates 
- da” not operate retrospectively applies to 
the present case, unless a clear intention ‘to | 
that effect is manifested in the section itself. 
This, in our opinion, is not ‘the case. We 
, answer the question referred-in the negative. 


f 
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(6. 0. 5 L. B R. 149.) 
LOWER BURMA CHIEF COURT. 
,URBIMINAL Revision No. 336-B orp 1909. 
- December 22, 1909. 
Present:—Sir Charles Fox, Kr., Chief Judge, | 
Mr: Justi¢e Ormond and Mr. Justice 


- Robinson, 
J. S. BRISCOE BIRCH— APPLICANT 
E © Persus 


EMPEROR. A 
" Oriminal Procedure Code (Act V of 1898), ss. 297,- 
_ 587 (d) - Charge to the jury — Laying down the law’ 
~ meaning of ~Misdirection. 
Per Fow, O.J. and Robinson, J.—- _ 
The jury must, for a proper: understanding of the’ 


_ evidence and a due appreciation of its bearing on the 


offence charged, be told what the law is and what’ 
constitutes the offence -charged and what ‘matters 
must be proved, to. their satisfaction to constitute 
that offence Ib is imperativelyenecessary - for the 
presiding Judge to expound the law to them. 

Per Ormond, J. (dissenting ).— 

In laying. down the law for the guidance of 'the 
jury, it is pufficient if the He informs the jury 
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whatfacts must be found by them before they can 


“bring in a verdict of guilty. It matters not whother 


the Judge tells the jury that the offence consists of 
such and euch elements, or that such and such elc- 
ments are necessary to constitute the offence 

Per ow, O. J.and Robinson, J.— 


- The total abserice of direction by the presiding Judge 


as to the law cannot be cured under section 687 of 
the Code of Criminal Procedure. 

It is true that that section refers to any misdirection 
but the whole section is subject to the provisions 
therein before contained -One of those provisions is the 
laying down of the Jaw for the guidance of the jury. 
That 18 an oxpress provision of the law. Tho section 
is intended to apply to minorerrors gnd in egularities, 
it cannot be intended to avoid total omissions of 
express provisions. 

Per Ormond, J. (dissenticnte.)— 

Assuming that there was an omission to lay aown the 
law fully to the jury, the Chief Court before setting 
aside the verdict,. must be satisfied that there was a 
reasonable possibility that the jury wight have 
returned a different verdict if the law had been fully 
laid before them; for section 537 (d) provides that no 
verdict shall be set aside for any misdirection unless 
' such misdirection has occasioned a failure of justice. 

Mr. deGlantilie, for the Applicant. 

Mr. Dawson, for the Crown. -. 

Judgment. 

Fox, C. }.—The case comes before this 
Bench under section 12 of the Lower Burma 
Courts Act, 1900, upon the following 
certificate of the Government Advocate of 
Burma :— 

“I hereby . certify that, in my opinion,. it 
should be further considered by the Chief 


Court (a) whether the learned Judge who 


‘presided at the Special Sessions held at 
Rangoon on the 28th day of October 1909 
and following days for the trial of J. 5. 
‘Briscoe Birch sufficiently complied in his 
charge to the jury with the provisions 
of section 297 of the Criminal Procedure 
Code; (b) whether the said learned Judge 
contravened section 162 of the Oriminal 
Procedure Code by admitting in evidence a. 
letter written by ‘one A. J. Renny, dated 
. September 30th, 1909, toone James Law, 
Head of the: Criminal Tiiveshiaation Depart- 
mont,” 

Clause. (b) of this PEET may be dis- 
posed of by the answer that the letter in ques- 
tion was not a statement taken down in 
writing to which section 662 of the Criminal 
Procedure Code applied, consequently the 
learned Judge did not contravene -that sec- 
tion in admitting the- letter in evidence. 


The questionin clause (a) of the certificate 
is a wide one. For the prisoner it has been 
urged that thelearned Judge did notsufiiciently 
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comply, and in one respect did not comply 
at all with the requirements of section 297 
of the Code,in that (1) he did not sufficiently, 
and in some respects correctly, state the case 
of the accused, and sum np the evidence for 
the prosecution and defence, and (2) that he 
did not lay down the law by which the jury 
were to be guided. 

I propose to deal with the second conten- 
tion first, because if it is correct,. and if 
there was an, entire absence of “laying 
down” of the law by which the jury 
were to be gnided, that may be a fatal 
defect which vitiates the trial, and considera- 
tion of the firat contention may be un- 
. Necessary. 


The ultimate thing which the jury in a 
trial of a person for a Criminal offence have to 
- doisto say whether the personis guilty or not 
guilty of the offence charged or of any 
offence put before them for consideration. 
Punishable offences sre the creation of law, 
consequently itisessential that the juryshould 
know, before they convict or acquit any one 
of an offence, what the constituents of the 
offence are in law. The Code provides 
for how they are to become acquainted with 
such-constituents by enacting in section 297 
that the Court, otherwise the Judge, shall, 
after the conclusion of the case for the 
defence and the prosecator’s reply, proceed to 
charge the jury P 4# s% ‘laying 
down the law by which the j jury are to be 
guided.” The jury have then to decide 
which view of the facts is true, and to return 
the verdict which, under such view,. ought, 
according to the direction as to the law which 
the Judge has given them, to be return- 
ed. It is not open to them to apply to 
the facts any views of the law which 
counsel have put before them or which any 
of them may possibly entertain: they are 
bound to accept the Jaw as stated to them by 
the Judge, and before they can find the 
person charged before them guilty of an 
offence, they must come to the conclusion that 
such person has been guilty of an act or 
omission or or acts or omissions which, 
according to the directions of the Judge, con- 
stitute the offence. They have in effect to 
apply what the Judge tells them is the law 
to the facts. 


“The following extracts from the summing 
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up will show the way in which the case was 
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put before the jury. Atthe beginning is the 
following passage :— 

“Itis my duty to * * t, ki 
put before you the question you have to 
decide. Itis simply this—Did Birch take 
over the elephant as a Government Kheddah 
elephant, and did he when he gave over 
charge to McHarg, know that it was a 
Government Kheddab elephant? If you 
decide that question in the affirmative, he is 
guilty of criminal breach of trust.” 

Ai the end is the following :—~ 

“The question for you now to decide is— 
Was this elephant. a Government Kheddah 
elephant when Birch gave over chatga, and 
did he know it? + 

If both these questions are nar in re 
affirmative then the accused is guilty.” 

The charge against the prisoner was that 
he,on or about the 26th August 1908 at 
Katha, beinga public servant and in such 
capacity entrusted with certain property—to 
wit, a muckna elephant, “Cuttack,” the pro- 
perty. of the Government of Burma—comnust- 
ted criminal breach of trust with respect to 


the said property and thereby committed 


an offence punishable under section 40- of 
the Indian Penal Code. There is in the 
gumming-up no explanation of and not even 
any statement as to what constitutes the 
offence of criminal breach of trust by a public 
servant. The result of the case is that the 
jury have by their verdict found the 
prisuner guilty of an offence the consti- 


+taents of which they were not told by 


the Judge, whose statement alone as to what 
those constituents were they had to have 
from him and apply in the case before .them. 
It must, I think, be held that in this trial 
section 297 of the Code was not complied 


- with, in so far that the presiding Judge did 


not, in his charge to the jury, lay down the. 


law by which they were to be guided. 

The question then arises as to what con- 
sequences must ensue. In my opinion the 
provision that the Judge shall lay down the 


law to the jury is an all-important one, and | 


that he should do 80 is a necessary and 
essential part of a trial by jary under the 
Code. 

In Subrahmania Ayyar v. King-Empevror (1), 
no doubt, the provisions of the Code which 
were not complied with were not the same as 
mort prodeat case, but the remark that their 


Pd 


Vol. x] 


BRISCOR BIRCH V., EMPEROR. 
Lordships were unable to regard the dis- 


obedience to an express ‘provision as to a, 


“mode of trialas a mere irregularity, appears 
tome to apply to a case, like the present 
where-there was an absence of an essential 
required by thelaw. On the views expressed 
by their Lordships in the above case, I do 
not see how a total absence of direction by 
the presiding Judge as to the law can be 
cured under section 537 of the ‘Code. 
Counsel for the Crown has invited us to 
examine the evidence in the case, and to say 
that the omission of the learned Jadge could 


not possibly have made any difference in the | 


result of the case. Here, again, the objec: 


tion stated by their Lordships.to such a- 


course, in that it would transfer to Judges 
what should rest solely with a jury, appears 
to me to apply to the present case: I guard 
myself, however, from saying that in no case 
which comes before the Court under section 
12 of the Lower Burma Courts Act, 1900, 
can the Bench look into the evidence with a 
vie® to considering whether an error, 
irregularity ‘or omission’ has occasioned a 
failure of justice or not. 

As, to the actual order to be made in con- 
sequence of this review I think that, as in the 
case of Hla Gyi v. King-Emperor (2), the 
conviction of and sentence on the prisoner 
ghould merely be set -aside and that 
he should be released-so far as this case 
is concerned. | 

Robinson, J:—The question we have to 
conisder 18 whether the charge to the jury in 
. this case sufficiently complied with the 
requirements of section 297 of the Code of 
Oriminal Procedure. 

There was in the charge no laying down of 
the law by which the jury were to be guided 
‘in the manner in which this is usually under- 
stood. The learned Judge, both before and 
after summing up the evidence, placed 
certain questions of fact before.the jury and 
dirécted them that if they found certain 
facts pruved they were to convict and that if, 
-` on the contrary, they found certain other facts 
proved they were to acquit. ‘It has been 
urged that the section does not require him 
to explainthe law bat only to lay it down; 
that the Judge alone has to decide as to 
what is the law and the jury are bound to 
obey his directions as to it, 


Section 297 lays down in 


imperative 
(2) 8 L. B, R. 75 8 Or. L J. L. 
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language the duty of the Judge on the conclu- 


sion of the defence and the prosecutor’s reply, 


“he shall proceed to charge the jury, summing 


up the evidence for the prosecution and 
defence, and laying down the law by which 
the jury are to be guided.” 

The summing up of the lanan is clearly 
distinct from laying down the law. What 
then does ‘laying down the law’ mean ? 

The offence with which an accused is charg- 
ed is given in the charge in technical terms 
which convey little to the jury. By section 
286 (1) the prosecutor is required, in opening 
his case, toread out to the jury the descrip- 
tion of the offence and he explains it and its 
essentials to them. The counsel for ‘the 
defence may also address the jury as to the 
law, and this was done in the present case. 
Then the Code requires the presiding Judge 
to lay down the law by which thejury are to 
be guided. lf the jury have heard discus- 
sions of the law applicable to the offence 
charged from opposing counsel and have 
heard detailed criticism of the evidence with 
reference to the essential ingredients of the 
offence it is, I think, obvious that it 18 
imperative that the possibility of doubt and 
confusion in their minds should be removed 
and that they should be told- authoritatively 
what the law is, Thay must, tor a proper 
understanding of the evidence and a due 
appreciation of its bearing on the offence 
charged, betold what the law is and what 
constitutes the offence charged and what 
matters must be proved to their satisfaction 
to constitute that offence. This, it appears to 
me, the Legislature has provided for in section 
297, and this is why it is imperatively 
necessary for the presiding Judge to expound 
the law to them, 

_In the’ present case it was ao explained to . 


the jury, nor were they affirmatively told 


what constituted criminal breach of trust, nor 
what would amonnt to any one ofits various 
ingredients. They were not given the defiui- 
tion of “ dishonestly,” in fact they were not 
told what they must first find proved to 
constitute the offence, but were only told that 
if they found a few facts proved the accused 
was guilty. This-was perhaps sufficient for 
& jury composed of lawyers, but I cannot 


‘think it was enough to enable the jury, com- 


posed asit was, to duly and properly decide 
the guilt or innocence of the accused. Nor 
do I think that if certain facts were admitted 
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that would make it the lesa necessary for the 
Judge to point out to the jury that those details 


were required to make up the offence. To give . 


one instance, the jury were told that if they_ 
found certain facts proved they should find 
the accused guilty. Nothing was said about 
the essential element of criminal breach of 
trust, namely, that. he acted dishonestly. 
As the matter was put to them it appears to 
me that the Judge decided that if certain 
facts were proved he acted dishonestly, but 
this was for the jury to decide. It may 
follow as @ necessary consequence that if he 
so acted he must have acted dishonestly. but 
as the jury were not told what constitutes 
“dishonestly,” how far this was present to 
their minds does not appear. 

I am, therefore, of opinion that in not lay- 
ing down the law as required by section 297 
there was grave misdirection. Is this in 
any way cured by section 537? I think 
clearly not. 
to any misdirection, bnt the whole section is 
“subject to the provisions hereinbefore 
contained.” One of these provisions is a lay- 
ing down of the law for the guidance of the 
jury. That is an express provision of the law. 
The section is intended to apply to minor 
errors and irregularities, it cannot be intended 
to avoid total omissions of express provisions, 
‘Their Lordships, in Subrahmania Ayar’s 
case (|), were, it is true, dealing with clause 
(a) of section 537,' but they laid down a 
general proposition which applies with equal 
force to the present case, and my opinion 
renders section 537 totally inapplicable. It 
is not open for us, therefore, in this “case to 
go into the evidence and consider whether 
the want of direction has in fact occasioned 
a fatlare of jastice. [am not, however, as 
at present advised, prepared to hold that it is 
. not open tu the Court to do so in any case 
whatever. 

On the second point I concur with the 
learned Chief Judge. 

As tothe order to be passedin the present 
ease, I concur that we should merely set 
nside the conviction and sentence. I consider, 
however, that we have the power to order a 
re-trial. This point was not finally decided 
in Hla Gyi’s case (2) and need not be con- 
-sidered now. f 

Ormond, J— The following facts were com» 
mon both to the case for the defence and the 
case for the prosecution: —That Birch was 
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appointed officiating Superintendent of the 
Kheddah Department and, as such, was in 
charge of all Government Kheddah elephants 
that came under his control; that he had’ 
control over this elephant from the time that 
he took over charge from Clarke until it 
was seized by the police after he had given 
over charge to McHarg; that he gave over 
charge of the Department to McHarg under 
orders of Government and purposely did not 
put McHarg into possession of this elephant 
bat remoyed it and retained possession of it 
as being an elephant belonging to Green. _ 

At the conclusion of my charge I said, “the 
question for you now to decide is:—Was this 
elephant n Government Kheddah elephant 
when Birch gave over charge, and did he 
know it? If both these questions are 
answered in the affirmative, then the accused 
is guilty.” — 

In my opinion that is a sufficient laying 
down of the law for the guidance of the jury. 
There was but one offence charged and the 
facts in issue were very simple. There pan 
be no reasonable doubt that the jury hte « 
stood this direction to mean that those two 
facts, together with the facts about which 
there was no dispute, were sufficient to 
constitute the offence. In effect 1 told the 
jury :— The law is this: if certain facts are 
proved, the accused is guilty; otherwise he 
is innocent’: and the jury being guided bye 
that laying down of the law, considered 
which verdict was applicable to the facts as 
found by them, te., they applied to the facts 
the law as laid down by the Judge, 

Under fection 299, Criminal Procedure 
Code, ‘‘it is the duty of the jury to decide 
which view of the facts is true, and then to 
return the verdict which, under such view 
ought, according to the direction of the 
Judge, to be returned.” There was no ques- 
tion of fact to be decided as regards the above 
stated facts which were common to the 
cases of both sides; and it-is not contended 
by the prisoner’s counsel that the verdict in 
this case should be set aside on the ground 
that 1 did not ask the jury to come toa 
finding on the case which was common to 
both sides. 

In laying down the law forthe guidance 
of the jury, it ig sufficient, I think, if the 
Judge informs the jury what facis must be - 
found by them before they can bring ina 
verdict of guilty. It matters not whether 
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the Judge tells the jury that the offence 


consists of-such and such elements, or that’ 


such and ‘such elements are necessary to 
constitute the offence. The jury are not 
concerned with the law, except to know what 
facts are-necessary for them to find for the 
offence- to be. established. They are not 
concerned with the reasoning ‘by which the 
Judge is led to the conclusion of law which 
he lays beforethem. The principle. underly- 
ing all the cases in which a ‘verdict has been 
set aside for misdirection in law, is that 
the jury could not have been sufficiently in- 
formed as to what facts they had to find in 
order to bring in a verdict of guilty. There are 
cases -to show that stating the law to the jury 
is a misdirection unless the- jury are also 
given tp understand what facts they must 
find in order to bring in a verdict of guilty; 


“but I know of--no case in which’ a verdict 


has ‘been set aside on the ground of 
misdirection in law, where all the facts which 
were in dispute and which were necessary to 
censtitute the offence were clearly put to the 


The fact of Birch’s appointment as Super- 
jı tendent ‘of the Kheddah Department in 
charge of all Government Keddah elephants 


‘involves, asa matter of law, an entrusting 


to him asa public servant of all Government. 
Kheddah elephantsof which he obtains control, 
provided he knows that such elephants are 
Government Kheddah elephants; and that he 
wrougfully retained (which in legal terms 
is equivalent toa dishonest disposal of) this 
elephant in violation of his trust, would: be 
merely another way of expressing a finding:— 
that he, knowing this elephant to be a Govern- 
ment Kheddah elephant on the plea that 
it was an elephant belonging to Green, 
removed and retained it and pul posely did 
not hand it over to McHarg, although it was 
his duty to hand over all Government Kheddah 
elephants to him. | 


Assuming that there was an omission to 
Jay down the law fully to he jury: this 
Court, ‘before setting aside the verdict, must 
be satisfied that there was a reasonable 
possibility that the jury might have returned 
a different verdict if the law had been 
fully laid before them. This is very dif- 
ferent to deciding questiéys of fact after 
weighing the evidence and thereby usurping 
the functions of 2 ay The knowledge 
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or absence: of knowledge, on the part of the 


. jury, of the law on the subject, conld not 


have influenced them in their findings of the 
facts which I put to them; so that all this 
Court would have to do in this case would 
be to consider whether the facts as found 
by the. jury in conjunction with the facts 
common to both sides, are in law sufficient to 


constitue the offence. 


In so doing, this Court would not be usurp- 


‘ing the functions ofa jury: but by refnsing 


to do so, this Court is, I think disobeying an 
express prohibition of law; for though section 
297 states that the Judge shall charge the 


- jury, laying down the law by which the jury 
‘are to be guided, section 537 (d) provides 


that no verdict shall be set aside for any 


“misdirection unless such misdirection has oc- 


casioned a failure of justice. 
Unless the defect in my charge to the 


jury is something more than a misdirection— 


the case of Subrahmansa Ayyar (1), which 
has been relied on by the prisoner’s counsel. 
would have no application to the present case. 
That case decided that when the law says 


‘that a man shall not be tried for more than 


a certain number of offences in one trial: to 
do so, whichis a disobedience to an express 


_prohiintion of law, is an illegality and a nullity 


from the beginning, and is not an irregularity 
within the meaning of section 587. That case 


‘also shows that, although all irregularities 


arein a sense contraventions of express pro- 
visions of law, they are curable under section 
537. 

For these reasons, [ think this Court should 


` uphold the verdict, but as the majority of 


this Bench are of opinion that it should be 
set aside, the question arises:—Should this 
Court order a re-trialP There being no pre- 
cedent for ordering a new trial in such a case, 
I think the order should be that the conviction 


and sentence be set aside. 


: Conviction set aside. 





(s. © 5 L. B. R. 186.) 
` LOWER BURMA CHIEF COURT. 
Seconp Cry Apprat No. %65 og 1908, 
January 6, 1910. 
“Peake —Mr, Justice Hartnoll. 
MA Bl—Deorer-Hotper——APPELLANT 
cersus 


S. KALIDAS—Sorery-Rasroxpenr. 
Ctu:l Procedure Oode (Act XIV of 1882) s. 489 - 
Surety, liability of, for decree on appeal, 


t 


| argues that he is liable. 
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In ré REVENUE STAMP CASE. 

Section 483 of the Codo of Civil Procedure (Act 
XIV of 1882) merely contemplates security for any 
original decreo that may be passed by the Court of 
first instance. The surety ceases to be liable when the 
suit is dismissed. It cannot be read into section 483 
that the surety gave security for any decree that 
might be passed on appealin the suit, 

Mr. Sealy, for the Appellant. — 

Mr. R. N. Burjorjee, for the Respondent. 

Judgment.—lIn Civil Regular Suit 
No. 1316 of 1905 of the Township Court of 


` Payagale, Ma Bi sued Manng Po Kin and Ma 


Thaw to recover Ra. 360. Before judgment 
an attachment was issued to attach certain 
money due to the defendants from the Pegu 
Municipality. Subsequently, the attachment 
was withdrawn on Kalidas, the respondent in 
this case, giving, security to pay ever the 
money so due, or the decretal amount. The 
suit was dismissed by the Township Court, 
but decreed on appeal. It was then sought 
to execute the amount of the appellate decree 
against Kalidas. The Jatter disputes his 
liability and has done so successfully in the 
Township and District Courts. 
Ma Bi now appeals to this Court and 
The application for 
attachment before judgment was made under 
‘section 483 of the old Civil Procedure Code 
(Act XIV of 1882). That section authorizes 
the defendant being called on to furnish 
security to satisfy any, decree that may be 
passed against. him in such suit. As the 
defendants subsequently furnished security, the 
‘attachment was removed. When Kealidas 
gave security the section of the Code, that 
determines his liability, is section 253, which 
says that the decree may be executed against 
him to the extent to which he has rendered 
‘himself liable in the same mauner as a decree 
may be executed against a defendant. 
It is urged in the present case that, though 


the suit was dismissed by the Court of first 


instance, yet, since it was decreed on appeal, 
Kalidasis still liable for the order passed in 
appeal exceptfor the costs allowed in appeal, 
and it is urged that section 483 should be 
read with section 588 of the Code. I cannot 
see that section 583 has anything to do with 
the matter. Iam of opinion that Kalidas'’ 
liability ceased when the suit was dismissed 
by the Township Court. Section 488 states 
that the attachment itself must be removed 
when the suit was dismissed, If this is go, 
surely the surety ceases to be liable when the 
suit ig dismissed, Iam unable to read into 
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section 483 that the surety gave security for 
any decree that might be passed in 
appealin the suit. The section seems to 
me to merely contemplate security for 
any original decree that may be passed by 
the.Coutt of first instance. This would seem 
to be made clearer by the words of section 
253 which refer to the liability of surety 
in a decree passed in an original suit. The 
game views as I expressed above seem to 
have been taken in the case of Shek Suleman 
v. Shivram Bhikaji (1). : 
Considering, therefore, that Kalidas’ 
bond ceased when the suit was dismissed by 
the Township Court I dismiss this appeal 


“with costs. 


Appeal dismissed. 
(1) 12 B, 71. 





(s c.6 L. B. R. 167) 
LOWER BURMA CHIEF COURT, 
FULL BENCH. 
Civit Rererence No. 6 or 1909, 
January 10, 1910. s 
Present.—Sir Charles Fox, Krt., Chief Judge, 
Mr. Justice Hartnoll, Mr. Justice Robinson 
and Mr. Justice Parlett. 
Inve REVENUE STAMP CASE No. 19 
or 1909-19 or rar COLLECTOR, PROME. 

Stamp Act (II of 1899), Schedule I, art. 65—Evemp- 
trons. 

An instrument, acknowlodging a loan made to tho 
signatorios jointly, and reciting an agreement that 
either of the signatories will re-pay the loan in the 
form of twenty-five baskets of paddy at any time 
after harvest when the lender or his agent shall 
demand ıt, isnot an agreement for the sale of goods, 
and, therefore, not exempt from duty under clause (a) 
of the exemptions to art 5 of Schedule I of the Stamp 
Act The instrument is chargeable under clause (b) 
of article 5 of Schedule I of the Act with stamp duty 
of eight annas, 

Mr. Young, for the Government Advocate. 

Judgment.—tThe following reference 
was made by the Financial Commissioner, 
Barma, under section 57, sub-section (1), of 
the Indian Stamp Act, 1899 (II of 1899) as 
amended by the Lower Burma Courts Act, 
1900 (VI of 1900), Schedule I — 

I am in doubt as to the interpretation 
of the document below. It is translated ag 
follows:— 

We the undersigned take Rs. 15 from 
Ko Tok Gyi and promise to deliver him or 
his agent at tlre harvest time twenty-five 
baskets of paddy at the rate of Rs. 60 per 100 
baskets after the paddy has been winnowed 


as o | MIAN cash. 


‘In 76 REVENUE STAMP GARE, ee 


measured with ae standard basket ‘in 
he village.” 

» It is somewhat aiaa to the ruling 
cironlated . with Financial Commissioner’s 


Circular No. 15 of 1905,. quoted after page 


172A, Stamp Mannal, 1903 edition, in that 
it consists of two, parts, but differs from it in 
that the first is an acknowledgment of a debt, 
and the. ‘second an agreement to deliver 
agricultural produce. 
It is not, however, an acknowledgment of 
a debt as ‘described in article I, schedule I 
for-it contains a promise to pay the debt. 
I'am of opinino that it does not come under 
article 5, Exemption (a), as it contains an 
acknowledgment ofa debt and is not merely 
an agreement for the sale of goods. It is not 
8 mortgage of s crop under article 41, for 
“Mortgage,” section 2 (17), must pe 
right over specified property and the paddy 
is unspecified. It-does not mortgage any 
particular crop. If, however, the words “from 
our holding No. P”, 
_ Weve inserted after paddy,” it appears to me 
“it would be taxable under article 41. 
` Ifthe.document were sub-divided thus— 
‘+ + We the undersigned tuke Rs. ik from 
“ : Ko Tok @yt 
. We the undersigned promise 
deliver to Ko Tok Gyi or his agent 
etc. 
“the former would be an E E E and 
the. latter an agreement exempted under 
article “5, Exemption (a). It appears not 


or words to that effect, 
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value of 25 arketi of suis at the rate of Rs. 
6%. per 100 baskets. Jn consideration of „this 


“money vither of the signatories shall, on . 


‘demand, when the harvest comes., winnow 


\ the grain well, measure at one and the same 


time. 25 baskets of paddy in the standard 
basket commonly used locally and deliver 
them either to the owner of the money or to 
their order. So agreeing this Poe nen 
note is signed.’ 

N. B.—If the signatories be more than: one 


_ it must be considered that they are jointly 


responsible. 
A - l (Sd) PO LIN. 
`~ (Sd) KO MWE GA.” 
‘tt is for consideration whether the instru- 
ment is not exempt from stamp duty under 
Exemption (a) to article5 of Schedule I of 
the Indian Stamp Act. That evempiion refers 
toan agreement, or memorandum of agree- 
ment, for or relating to the sale of goods or 
merchaudize exclusitely. In my opinion it 
cannot fall under that exemption. Even as- 
suming that it is an agreement relating to: 
the sale of goods, itis more than that, as itis an 
acknowledgment fora debt of Rs. 15. The debt 
being acknowledged, the instrument goes on 


. to recite how the debt is to be re-paid and states 


f 
` 


a little bard to require duly,on a document “ 


made in two parts neither of which .is liable 
to duty, because the joinder of them prevents 
it from coming under the exemptions, but as 
I amin doubt in the matter and consider 
that the ‘document as à whole comes under 


~ 


article 5 (b), I refer the question to the 


Chief Court. 


The final decision of the Fu Ul Bench 18 as - 


lows:— 
_ Hartnoll, J.— The question for A 


is what stamp duty; if any, Js chargeable 

“on an instrament that is in the’ following 

terms: — 

a us Ondemand | 

: Rs. 15 ' ' 

: Sth waning Tawthalin, 1270 B.E. 

We, KoHmwe Ga and: Magn Po Lin who. 

sign the promissory-note hereunder say: T 

(we?) now take from Ko Tok Gyi, the owner 

of the money, the sum of Rs. ......... being the 


+ 


+ 


that the paddy is either to be paid to.the`cre-' 
ditor or to ‘his’ order. In the case of Kyd v. 
Mahomed (1),.it was laid down as follows:— 
“The test which should be applied is to see 
whether the document evidences only a 
transaction of sale or a sale and some other 
independent tranadotion, and if the former 
the number of subsidiary stipulations it may 
contain cannot alter the nature of the transac- 
tion. The material words of the exemption are 
van agreement for or relating to the sale of 
goods or merchandize exclusively,’ and the 
intention was to exempt bona fide sales and 
purchases of merchandize from stamp duty.” 
I agree with this ruling. Even supposing the 
instrument under discussion is an agreement 
for the sale‘of goods it seems to me to be 
more than that and to be an acknowledgment 
of a debt. ; 
Tam of opinion that it should be stamped 
with an eight-anna stamp under article 5 (b) 


E òf Schedule I. 


' Fox, C. J—The document would appear to 
have beet intended to be a promissory-note, 
butit does not come within the definition of 
the term i inthe Stamp Act. Itis an agreement 

(1) 15 M. 162. 
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which does not fall within clause (a) of article. 
5 of schedule I of the Act. The only clause of 
the exemptions which could apply is clause 
(a), and it does not appear to me to be within 
that, since it is not an agreement for or 
relating to the sale of goods or merchandize 
exclusively,” 

Robinson, J.—The document acknowledges 
the receipt of Rs. 2and, further in considera- 
tion of this payment agrees to sell paddy. 
This being so, it is not a promissory-note or 
an agreement for the sale of goods exclusively. 
It is not, therafore, exempt under clause (a) 
of the exemptions to article 5 of Schedule I 
of the Actand must, L consider, be stamped 
sight annas under article 5 (b). 


Parlett, J.—In my opinion, the instrument 
18 not an agreement for or relating to the sale 
of paddy, as the paddy was not ascertained. 
1 take it to be an acknowledgment ot a loan 
made to the signatories jointly, and an 
agreement that either of the signatories will 
re-pay.the loan in the form of twenty-five 
baskets of paddy at any time after harvest 
when the lender or his agent shall demand 
it. 

I consider, therefore, that the instrument is 
chargeable with stamp duty of eight annas 
under clause (b) of article 5 of Schedule I 
to the Indian Stamp Act, 1899. 


(s. 0. 5 L. B. R. 160.) 

LOWER BURMA CHIEF COURT. 
CRIMINAL Appgat No. 856 o 1909, 
February 7, 1910. 

Present: —~Sir Charles Fox, Krt., Chief Judge, 
and Mr. sustice Parlett. 

PO SET— APPELLANT 
VErSUS 


“EMPEROR. 

Penal Code (Act XLV of 1860), s. 8300-—-Euception 6 
— Burden of proof 
-~ Yo bring it within any of the exceptions under 
which prima facie murder is reduced to the lesser crime 
of culpable homicide, the person who committed tho 
act causing death must show thatthe circumstances 
which he claims the benefit of existed when he did tho 
act. What a personclaiming the benefit of exception 
5 has to show is that the person whose death he 
caused consented to have the particular act, which 
cansed death, done upon him, knowing, that it would 
cause hisdeath or knowing that his hfe would be 
ondangered thereby. It is not suficient to show that 
the pérson whose death was caused voluntarily took 
the risk of death. 
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Queen-Empres v, Nayamuddin, 19 O. 434, referred 
to 


Mr. Necol, for the Appellar t. 

Mr. McDonnell, Assistant Government Ad- 
vocate, for the Crown. 

Judgment. 

Fox, C, J.—The facts accurding to the pro- 
secution witnesses were as follows: About a 
month before the occurrence in which ‘Maung 
Pyo On was stabbed the accused and his 
wife (aged respectively 22 and 18) had a 
quarrel over the loss of soma gold which 
belonged to the wife’s sister. In consequenca 
of the quarrel the two were divorced before 
the village headman. The wife's ill-feeling 
towacds the accused evidently continued, 
and on the day before the occurrence, the 
accused was sent off to the police station by 
the headman and his wife charged him with 
theft of the gold. It is not quite clear 
whether Manng Pyo On was oneof the escort 
of villagers who took him. The police released 
him for want of any suficient evidence 
against him. He returned to his father’s 
house in the village. This house 18 opposite 
his wife’s parents’ house, and many of her 
relations live near by. On the morning after 
his return to the village, the accused was 
heard shouting out from his father’s house 
abuse of the villagers generally, taunting 
them with their failure to get him sent to 
jail, and using threats to them. From the’ 
headman’s evidence as to his condition when 
he was subsequently brought to him, he 
must have drunk some liquor, but he was not : 
drunk or incapable, His conduct showed that 
he was infuriated at the treatment he had 
received from the villagers in connection 
with the loss of the gold. | 

Maung Pyo On, who wasa relation of both 
the accused and his wife, was returning. © 
home along a raised footway through the 
village. Between that and the fence of the land 
on which the accused’s father’s house stood. 
there was a cart-track. Maung Pyo On 
commenced to bandy words with the accused, 
who was still in the front part of tha house. 
He had a clasp knife in his hand. Different 
accounts are given of the words which passed 
between the two, but the dialogue was 
somewhat as follows:— 

Maung Pyo On: “ 1 have come along .- 
the road—stab me here if you dare” 
Accused : If you want to “be stabbed, 
come in here,” : 


~ 


~ 


~ Phe: 
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: Maung Pyo On: “ Come down from the 
. house—will you stab me then?” 
Accused : I will adding foul abuse, 


Maung Pyo On: “ ' Do you mean it P” 
Accused : “I do.” 
Maung Pyo On: ‘* Witness all, T- have, 
nothing i in my hand. Come on. 
Accused: ` ‘Come 6 on, 
- The “tivo then rushed at one another and 
struggled together. 


@ollar bone: A very deep wound was caused 
at the latter place. If the knifé produced is 
~ $heone used by the accused, he must have 
driven it so hard that part of the handle even 
penetrated into'the hole made i in Maung Pyo:: 
On’s' body : the blade went into one of the 
-Inngs. Maung Pyo On waa the taller man of 
the two, and he either managed to force the 
_acensed to the ground or the latter fell and 
“was under Maung Pyo On. Help arrived, the 
accu8ed was secured, and the knife taken 
‘from him. Pyo On was mortally, wounded, 
but lived some hours. The wound under the 
collar bone- was necessarily fatal. 

The accased’s story was that he was dua 


 ed-with dahs by Pyv On .and three others, 


and in resisting. them he took up the nearest 
thing at hand and brandished if in self- 
efence. 

The defence urged for him was that what 
he did was justified by the right of private 
defence, ` 

There can be no doubt that his account of. 
having been attacked by four persons before 
he stabbed Pyo On is untrue, and there can 
also be no doubt that the version of the 
-pffair given by the prosecution witnesses. 18 
‘substantially true.. ` - 

On that version--both -men a ka 
engaged in ‘a fight, Maung Pyo On knowing 
that the accused had a knife in his hand. 
which the accused-had toreatened to use. No 
| question of the right of private defence - 
arises: Prima fucte” the accused’s act which 
. caused-Pyo On's death amounted to murder. - 
Sessions Jndge ¢éonsidered ` whether- 
Ezceptions l and 4 to section 300 of the Penal ` 
‘Code could be applied to the. case, and was'of ` 

opinion “that - they conld not. el agree with 
him in this: In one view, however, Haception 5 
might be applicable, for “Maung Pyo On 
may be said to have. voluntary taken the 


ee 


risk of death, when he voluntarily left the- 
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footway, crossed the PE a entered ihe 
compound of the. accused’s father’s house, 
and rushed atthe accused, knowing that the 
latter had a knife in his hand. and knowing ~ 


. that the accused had threatened to stab him 


In the course of the ` 
struggle” Maung Pyo On received two stabs, `’ 
- oneon his shoulder, and one just below the ` 


if he came to the house. 


` The words ot the Egception are— 
‘Culpable homicide isnot murder when 
- the person whose death is caused, 
- being above the age of eighteen 
- years, suffers death or takes the 
. risk of death with his own consent.” 
The last words seem very wide on first 


. impression, The meaning of the Haception 


has: been interpreted differently. The cases 
in- which the question: as to its applicability 
“has arisen” are set out in Ratanlal and 
Dhirajlal’s-" Law of Crimes.” 

In- Queen Empress ¥. Nayamuddin (1) a 
Full Bench of the Calonita High Court held 
that it did fnot apply in the case of a 
premeditated fight voluntarily entered into 


"by two bodies of men armed with deadly 


weapons. The judgments in the case deal 
with some seemingly fine distinctions, but 
the learned and experienced commentator, 
Mr. J: D. Mayne in paragraph 447 of his 
“Criminal Law of India” considers that the 
judgment did not sufficiently distinguish be- 
tween. consenting to death and taking the 
risk of death. According to hima man con- 
sents to-death when the infliction of it is a 
friendly proceeding which he authorises; he 
takes the risk of death when it is a hostile 
proceeding which he neither consents to nor 
authorizes, but which he foresees as the 
possible termination of s conflict on which 
he determines to enter. 

With some diffidence as to disputing the 
view of such a learned author, I think that 
taking the risk of death ” cannot be con- 
fined to cases of: hostile proceedings. As an 
instance of a cage in which 8 person might 
take a risk of death in a friendly proceeding, 
I would give that of a woman who might 
consent to a person performing an illegal 
- operation on her, knowing full well that her 
life might be endangered by it. 

On Mr. Mayne’s view of the exception thé 
present case might-be held to come within 
it. He sets ont extracts from the reporta’ of. 
the Commissioners engaged in drawing up 
the Penal Code, and states that in his 
opinion the case of a man who killed another, 

(a) -18 0, 484, ~ 


> 
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ina duel would come within the exception. 
It is unnecessary to consider whether this 
view is right or not. The Courts are now pre- 
cluded by a decision of their Lordships of the 
Privy Council from taking into consideration 
the views expressed in such reports. 

We have totake the language of the law 
as it stands and give it its proper , meaning. 
In the present case the accused’s act in 


stabbing Maung Pyo On and thus inflicting — 


on him a mortal wound was,as I have said, 


prima facie no less @ crime than murder. 


To bring it within any of the exceptions 
under which prima facie murder iè reduced 
to the less crime of culpable homicide, the 
person who committed the act causing death 
must show that the circumstances which he 
claims the benefit of existed when he did 
the act, What a person claiming the benefit 
of Heception 5 has, in my opinion, to show, is 
thatthe person whose death he caused osn- 
sented to have the act, which caused death, 
done upon. him, knowing that it would cause 
his death or knowing that his life would be 
endangered thereby. 

The words of the exception themselves 
and consideration of the other provisions of the 
Penal Code appear to me to show that it is 
not sufficient for a claimant to the benefit of 
this 5th Hacepiton to satisfy the Conrt that 
the person whose life he took voluntarily 
took the risk of death. He must prove that 
person consented to the particular act being 
done and that he did so with knowledge that 
if done, he would die or incur risk of losing 
his life. 

For these reasons I do not think that the 
conviction should be altered to one of the 
lesser crime of culpable homicide..I think, 
however, that confirmation of the death 
sentence,is not called for in the particular 
circumstances of this case. The accused's con- 
duct in shouting out abuse, taunts and threats 
may have been very annoying, bntit was 
not the deceased’s duty to stop him or to 
arrest him. Maung Pyo On should have recog- 
nized that the accused was in an infuriated 
excited state in which he ought to have been 
left alone unless the 
ordered him to be arrested. 

The accused had done nothing and was 
not showing signs of any intention to do 


anything to anybody outside of his father’s. 


compuand. Maung Pyo On. virtually brought 
what happened to him on himself, © 
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I would uphold the conviction for murder, 
bat would reduce the sentence to one of 
transportation for life. < ' 

Parlett, J.—I concur. l 

Conviction upheld. 


(s. c. 27 P. W. R. 1910.) 
PUNJAB CHIEF COURT. 

Seooxpn Civit ArpgaL No. 1250 or 1907. 

, January 30, 1910. , : 

"Present: —Sir Arthur Reid, Kr., Chief Judge. 

SARDUL SINGH AND OTHERS — RFENDANTS 
VOTES 

KARAM SINGH AND OTHERS— PLAINTIFFS — 

RESPONDENTS. 

Custom—Succession—Hindu “Law-—Tarkhans of 
Amritsar city —Grand-nephevo. 

In matters of succession Trakhans of Amristar oity 
are governed by Hindu Law ae goverrs 
non-agriculturists residing ina city. onsequently, 
neither a great-grand-nephew, who is a sakulyu, nor 
the widow of a grand-nephew, who has pre-deceased 
the widow of the propositns, is entitled to succeed in 
the presence of a grand nephew who is a eptndas 

Diwan Kirpa Ram v. Sardar Jawahir Singh, 19 P. 
R. 1874, Ram Ditta v. Bishan, 123 P. R. 1879; 
Abnasht Ram v. Mul Ohand,- 44 P. R. 1884; Nur 
Muhammad v. fal, 180 P. R. 1888; Pitambar v. 
Gnnesha Ram, 148 P. B. 1890, Dya Ram v. Suhel 
Singh, 110 P. R 1908,59 P. W. R 1907; Hehtab-ud- 
din v. Abdullah, 140 P. R. 1908, 68 P. W. B. 1907, 
distinguished. j 

Farther appeal from the decree of Major 
A. A. Irvine, Divisional Jadge; Amritsar 
Division, dated the 18th March, 1907, 
efiemice that of Babn Raja Ram, Mansif, 
1st Class, Amritsar, dated the 20th October, 
1906, decreeing the claim 

Mr. Muhammad Shafi, for the Appellants. 

Mr. Shadi Lal, for the Respondents. , 

Judgment. —The question for con- 
sideration is whethér some of the parties, 
Tarkhans of Amritsar City, are governed by 
Hindu Law only or whether the ‘effect of 
that law npon them is modified by custom 
entitling Sardul Singh, who was not'a sapinda 
of the last male owner, or Mtsammat Bhani, 
widow of a sapinda, who pre-deceased the 
widow of the last male owner, to a share in 
the property in suit. 

Counsel for the appellants has id several 
cases in which it was ruled that various 
members of tribes, not ordinarily governed 


by agricnlturaf custom, were governed by `` 
. custom at variance with their personal law, 


e.g. Diwan Kirpa Ram v. Sardar Jawahir 


Singh (1); Ram Ditta v. Bishan (2); Mani 
(1) 19 P. R. 1874, |. (2) 133 P. B. 1879 
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Das v. Bishan Das (3); Abnashi Ram v. Mul 
Ohand (4) ; Nur Muhammad v. Lal (5); 
Pitambar v. Ganesha Ram (6) ; Mehtub-ud din 
v. Abdullah (7) ; Dya Ram v. Suhel Singh (8). 

No authority, actually in point, has been 
cited for the appellants and Dya Rum v. 
Suhel ‘Singh (&) does not help them, in the 
absence.of evidence of specific instances modi- 
fiying Hindu Law, which presumably governs 
Hindu non-agriculturists residing in a-City. 

Thetplea that the plaintiff-respondent. 
Jawahir admitted that he was governed by 
custom has no force. It is based on a notice 
written for Jawahir by a clerk who apparent- 
ly thought he knew more law than he actually 
knew. i l 

I concur with the Courts below in holding 
that the appellants are not entitled to any 
part of the property in suitand I dismiss the ' 
appeal with costs. ` 


: Appeal dismissed. 
(3) 28 P. R. 1884. i 
(9 44 P. R. 1884. 
_ (5) 180 P. R. 1888. 
(6) 148 P. R. 1890. 
(7) 140 P. R. 1908; 68 P. W. R. 1907. 
(8) 110 P. R, 1906; 59 P. W. R. 1907. 
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(s. o. 20 M. L. J. 78 ) 
l MADRAS HIGH COURT. 
MISOELLANEOUS UIVIL APPEAL No. 193 or 1908. 
| April 16, 1909. 
Present:—Mr. Justice Benson and Mr. Justice 
Miller. , 
KAYARUNISA BEQUM-—APPBELLANT 
: tergus 
SAKINA BIVI AND OTHERS——RESPONDENTS. 
Civil Procedure Code (Act XIV of 1882), 8. 
Appeal—Order of District Judge refusing sanction for 
appointment of receiver. 
* No appeal lies against the order of a District Judge 


refusing to accord sanction to the a aa ofa 
receiver under section 605 oftho Civil Procedure 


Code, 1882 es ee Te 

Venkatasawmi v. Sri Deviamma, 10 M. 180 (F. B.), 
followed. . hg 

Appeal from the order of the District 
Court of Tanjore, in O. P. No. 343 of 1908, 
in O. 8. No. 52 of 1907, on the file of the 
Subordinate Jadge’s Court at Mayavaram. 

Mr. T. V. Muthukrishna Atyar, for ‘the 
‘Appellant. ye 

Messrs. O. V. Anantakrishna Awan, R. Sub- 
-rahmama Atyar, N. Rajagopaluchartar and 
T. R. Venkatarama Nastri, for the Respond- 


ents. f oy 


pad 
— 
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Judgment.—wWe must follow the 
decision printed ina foot-noteto Venkatasatomt 
v. Sri Deviamma (1) and hold that no ap- 
peal lies against the District Judge’s order 
under section 5.5 of the Code of 1882. 

The appeal is dismissed with costs. 


Appeal dismissed. 
° (1) 10M. 180 (F. B.), 





(s. o. 11 P. W. R. I910 Or.) 

PUNJAB CHIEF COURT. 
CRrRiMINAL Oase No. 1276 or 1909. 
January 5, 1910 
Present:—Sir Arthur Reid, Kr., Chief Judge 
MOHAMMAD YAQUB AND OTHEkS— 
Accossp—PEeTiTIONERS 

Versus 

HM PEHROR—ProsecuTorkR—Responpent. 

Oriminal Procedure (ode (Act V of 1898), ss. 208, 
263, 4039, 437, 488 and 4890—Complaint dismissed — 
Petition jor revtsion to the Seasions Judge also dismissed 

: —Fresh complaint on the same facts not allowed. 

A Magistrate cannot entertain a fresh complaint 
whena previous one on the same facts has been 
dismissed and the ordor of dismissal hns been upheld 
by the Sessions Jadge. In such acaso the com- 
plainant’s only remedy is to apply to the High Court 
for revising tho lower Court's orders 

Muhammad Bakhsh v. Amam Din, 68 P. L. R. 1902; 


~ Orown Y. Radha Kishan, 5 A. 86; Crown v. Jamni, 5 


A. 887; Crowon v. Surandar Nath Sarkar, 28 C. 897 
‘distinguished. 
Case reported by A. E. Martineau, Fs- 
quire, Sessions Judge, Delhi Division. 
Facts.—tThe material facts of the case 


” and'the grounds on which the proceedings 


were forwarded for revision are given in the 

following reference of the Sessions Judge: 
“The vase was directed to be proceeded 

with under sections 342, 392, Indian Penal 


, Code, by Lala Topan Ram, exercising the . 


powers of a Magistrate of the Ist Class in 
the Delbi District, by order dated 16th 
September 1909. 

“Khawaja Ahmad filed a complaint against 
Mohammad Yaqub and others. This was 
dismissed by Mr. Reece on the 21st July, 
1908, und an application made by the com- 
plainant to me on the revision side for 
furthér inguiry was dismissed on the 15th 
August, 1908. Í 

“Kbwaja Ahmad then filed a fresh com- 
plaint on the same facts. . This came before 
Sardar Muhammad Aslam Hayat Khan, who 
kept it pending in his Court about 9 monthig 
without passing orders, but finally decided on 
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the 26th May, 1906, that he was competent 
‘to entertain the complaint notwithstanding 
the dismissal of the previous one, andordered 
that the parties should be summoned. 
Muhammad Yaqub, etc., the accused applied 
for revision to this Gauge, bat the applica- 
tion was dismissed for default on the 10th 


Angust, 1909. Mr. Morton, who appears for -> 


the acoused, informs me that the reason why 
his clients allowed their application to go by 
default wasthat Sardar Muhammad Aslam 
Hayat Khan’s succéssor, Lala Topan Ram, 
had expressed an opinion that he was debarred 
from entertaining the complaint. 

“Lala Topan Ram has, however, now decid- 
ed that he is pot competent to callin question 
his predecessor’s order and has accordingly 
directed the complainant to produce his evi- 
dence. On this the present application was 
filed. 


“Tt appears to me that the rulings cited 


by Sardar Muhammad Aslam Hayat Khan in 
his order of the 26th May 1909,in support 
of his view that he could entertain the com- 
plaint, do not apply to the case. l 
“This ig a case in. which not only bas a 
Magistrate dismissed the original complaint, 
but that dismissal has been upheld by the 
Sessions Court, which has refused to order a 


further enquiry. The order of the Court of- 


revision would be useless if the complainant 
gould evade it by filing a fresh complaint. 

“J, therefore, forward the record to the 
Chief Court with the recommendation that 
the Magistrate, Lala Topan Ram, be’ directed 
to abstain from taking further proceedings in 
the case.’ 

- Mr. Fazal Husatn, for the Accused. 

Order.—I concur with the learned 
“ Sessions Judge that the fresh complaint could 
not be entertained. Of the authorities cited 
by Sardar Aslam Hayat Khan, Criminal Re- 
vision No. 1149 of 1901, Muhammad Bakhsh 
y. Imam Din (1) reported at page 285 ‘of 3 
P. L. R., does not apply to the facts of this 
case, the complaint having been examined 
by the Magistrate, Mr. Reece, and a report 
having been called for from the police. 
~Orown v. Radha Kishen (2) ; Orewn v. Jamni 
(3) do not apply at this stage of the case 
but are authority for the proposition that the 
complaint will have to be thoroughly investi- 


gat d and disposed of before peoroog under 
(1) 68 P. L. B. 1902. (2) 5A. 3 
Q) 5 A, 887. É 
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section 182 of the Penal Code can be taken 


against the complainant—Crown v. Surandra ° 


Nath Sarkar (4) is not applicable. I set aside 
the order of the 26th May 1907, entertain- 
ing the fresh complaint and I dismiss that 
complaint. Proceedings in the Court of the 
Magistrate in pursuance of the order of the 
250th May last are, therefore, terminated. 
The vomplainant’s remedy was by application 
to this Court, not by presenting a fresh 
complaint. 


Revision allowed. 
(4) 28 C. 397. 


(s c. 85 P. W. R. 1910,39 P R. 1910.) 
PUNJAB CHIEF COURT, 
Seconp Crvit APPEAL No. 923 or 1909. 
February 11, 1910. 

- Present:—Mr. Justice Johnstone, 
GANGA RAM— PLAINTIFF- APPELLANT 


CETSUS 


.POKHAR DAS AND OTHERS—DEFENDARfE— 


RESPONDENTS. 

Limitation Act (XV of 1877),s 19- Acknowledgment 
— Limitation—Mortgage——Entry of mortgage am, 
Muntkhib Khewat of a large village signed by one of the 
two mortgagees. 

Wherein the Muntkiib Khewat a mortgage entry 
occurs among many other ownership entries and it 
is signed at the end by one of the two mortgagees,” 
not proved to have béen duly authorized as agent of his 
co- mortgagee, there is no acknowledgment within the 
meaning of section 19 of Act XV of 1877 so as to 
extend the period of limitation. ‘The Settlement 
Officer is not an agent of the mortgagee within the 
meaning of section 19 of thé Act. 

Lala Maly Gulam Mahomed, 32 P. B, 1880; Mokena 
Alı v. Salar Bakhsh, 68 P. R. 1888; Jauala Singh v. 
Sher Singh, 116 P. R. 1891, followed, 

Bahadur v. Nanka Ram, 58 P. R. -1905, F. B. and 
Maksud Als v. Salar Bakhsh. 6393P R. 1888, dis- 
tinguished. 

Turther appeal from the decree ofT, P. 
Ellis, Esquire, Additional Divisional Judge, 
Multan Division, dated the 4th February, 
1909, reversing that of Sardar Muhammad 
Allah Dad Khan, Honorary Munsif, 3rd 
Class, Wadha, dated the 25th August 1908. 

Mr. Nanak Ohand and Bhagat Gotind Das, 
for the Appellant, 

Pandit Rambhaj Datta, for the Respondents. 

Judgment.—tIn this case, the ques- 
tion ‘is as to the application of section 19, 
Limitation Ack,” 1877, to certain facta. The 
mortgage in question is much more than 
60 years old, but the question jis whether a 
new period -of limitation did not, under 


section 19 aforesaid, begin to run from 1878 


oe 
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(which was- -within 60, years of the mortgage), 
in which year the mortgage was entered in 


“the misl bundubast the signature of one of the < 


two mortgagees being found at the end of the 
Muntakhib Khewat papers,’ in. which- the 
entry of mortgage occurs, though not on the 
entry itself. -The first Court found that the 
section aforesnid covered the case, and so, 
relying on Gul Muhammad v. Akbar Yusaf 
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For my own part I confess to a doubt 
eor the section was intended to apply to 
cases of acknowledgment of the continued 
‘existence of a mortgage at all. Im order to 
make it apply the word “liability ” in the 
section has to be taken to cover liability to 
‘allow redemption on tender of the mort- 
gage money, and I have doubts whether 
the Legislature really had this sort of thing 


(1) and distinguishing Bahadar v, Nanka Ram: in its mind at all’ The typical case covered 


(2), it decreed the claim for. redemption. The . 


lower appellate Court discussed Lala Mal ` 
v. Ghulam Muhanimad. (3) ; Maksud Ali -v. 
Salar Bakheh(4)-; ` Qul Muhammad v. Akbar 
Yusaf (1) ; Jaial Singh v.- Sher Singh (5) 
and Bahadar v. Nànka Ram (2), and arrived 
nt the opposite result. ‘Plaintiff has applied 
for revision and the case has been admitted 
asa further appeal under claase (2), section 
70 (1), Punjab Courts, ‘Act. 

' The important parts for us” of section 19 


7 aforesaid are-these— If, before the expira- f 


-tion of the period prodi ba for a suit or 
appMcation, in respect of any property or 
right, an acknowledgment of liability. in 
respect. of such property or right has been ` 


_ made in writing signed by the party against 


“whom ‘such property or right is claimed. or 
by some person through whom he derives 


title or liability,a new period of limitation - 


- agcording to the nature of original liability 
shall be computed from the time when- the 
acknowledgment was so signed.” “Huplana: 
tion 2. In this’ sevtion “ signed ” means 


“signed either personally or by an agent duly” 
authorized in this behalf,” Tt 1s clear that in - 


the present case we-have an acknowledgment” 
within the 
if:— 

T the ya KAN Officer who signed 
the.record of 1878 was an agent 
duly authorized by the two mort- 
gagees to. make.the entry of the- 
mortgage in the Muntakhib, or 


(b) the signature (among a mass of, 


other signatures) of one ‘mortgagee 
at the end of that document, in 


which it. is said (and not denied) 
“that .these mortgagees are shown: 


also as. proprietors of other holdings 
in ‘the. village, can .be properly 
referred to this mortgage entry. 
(1) 145 P. É. 1898) (2) 53 P. R 1905, 
- (3) 32 P. R 1830. (4) 63 P. R, 1988. 
(8) 116 P. R. 1801, o 0 


+ 


meaning of the section only 


“Muhammad v. Akbar 


by the section is written admission of a debt, 
and the justice and good sense of the Jaw 
‘is there clear. The creditor demands his 
money. The debtor writes “I cannot pay 
but I-admit the debt.” The law allows a 
fresh period -for suing. In n case like tlre 
present, there has been no derhand to redeem 
with a reply by the creditor “ do not insist 
“upon redemption now, it is not convenient 


| to me. I admit your right to redeem.” What 


has happened is that the Government, over 
which neither party has any control, has order- 
ed a revision of the'Revenue Records, and the 
law lays it down that a presumption of 
correctness shall attach to all entries made 
upon revision. Government orders its officers 
to record’ anter alia all mortgages of land 
after enquiry from the persons concerned. 
In these circumstances, mortgagees must 
ai their peril produce their deeds, if they 
have any, or make statements regarding oral 
mortgages, if they have no deeds ; and, when 
the record, is complete,- the Settlement 
Officer has to collect all persons interested, 
read the whole thing to them, and sign tko 
statement and add at foot an order: declaring 
that it has been duly attested*, the practice 
being to make all persons present affix 
signatures or seals. This happens every 20 or 
30 years, and thusthe result is either that 
a mortgagee must make an acknowledgment - 
of his mortgage periodically andso prevent 
‘the 60 years’ term from ever running out, or 
he must take the risk of refusing to admit 
that there is a ‘subsisting mortgage. I hardly 


` think that the legislature contemplated 


result like this, but the rulings are against 
me, (and L do not feel disposed to go against 
them). i 

As regards (a), we ag Gul 
Yusef (1); Jawalan 
Singhy. Sher Singh(5) and Bahadar v. Nanka 


Ram (2). I must confess . that the first 
“ Para. 203 (d) or Rules under Section 46, Land 
Revenne Act KVL of 1887, 


y - 
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two of these rulings, though written by the 
same learned Judge, are not easy to reconcile, 
though the third ruling does attempt to 
reconcile them. In the first ruling the 
decision is really basedon the signatures of 
the mortgagees on the Revenue Records, 
which were taken to refer to the mortgage 
entry, but it is also hinted that the Revenue 
’.Officer was in the circumstances the duly 


‘authorized agent. In the second ruling ib. is. 


` plainly laid down that the officer making 
- the entry- of mortgage and signing the 
document at foot was not ex-officio agent of 
thé mortgagee ; andin Bahadar v. Nanka Ram 
(2), where the mortgugees did not sign atall 
but only the Assistant Settlement Officer, 
who signed his own name only, it was again 
held that the officer was the mortgagee’s 
duly authorized agent inregard to the mak- 
ing of the mortgage entry. I must hold, 
therefore, that condition (a) does not obtain 
in the present case. 

As regards condition (6), the rulings not- 
ed in the margin f are in point. In Lala 
Mal v. Ghulam Muhammed (8) the mortgagee, 
who signed, owned lands in the village and so 
was interested in the Kheiwat entries apart 
from the mortgage entry. lt was held that 


the signature, which was only of the mort- . 


gagee, referred only to the ownership entries 
and so was no acknowledgment ” of the 
subsistence of the mortgage. 

In Maksud Al v. Salar Bakhsh (4) the 
Khewatand Wajtb-ul-arz were combined in one. 
Only a copy of the original was in existence 
asthe original had been destroyed in the 
Mutiny, and thus it was ‘doubtful whether 
the names at end of document were signatures 
or not, In the JVajib-ul-arz, the only reference 
to mortgages was ‘a general rule that 
redemption should only take -place when 
land was khali, Lala Mal v. Ghulam Mohomed 
(3) was followed, and two other rulings in 
support were quoted, namely, Deota v. Jamna 


(6) and Oivil Appeal No. 1541 of 1883. The 


point wasem phasized that a signature at end in 
a mass of other signatures could not be taken 
as applicable to a specific mortgage entry 
when other t.e., ownership) entries existed 
to which it could be referred. I have already 
noticed Gul Muhammed v. Akbar Yusaf (1), 
The circumstances of that case were peculiar 
(6) 93 P. È. 1877. 


+ 32 P. R. 1880; 83 P. R. 1888; 145 P. R. 1099 and 
116 P. R. 1891. 


Nur 
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and I do not understand that, in connection , 


with the point now under consideration, the 
principles laid down in the cases of 1880 
and 1888 aforesaid were impugned. Butit was 
explained that the mortgagors and mortgagees 
were closely connected, thatthe village was 
small and the sam of entries small (which 
was not sointhe cases of 1880 and 1888), 
that the mortgagees must have been present, 
and so forth ; and in this way those rulings 
were distingnished and an “acknowledgment” 
was held to exist, 

‘In Jawala Singh v. Sher Singh (5) bandes 
the partial statement of its contents above, it 
was said that there must be some thing to 
connect mortgagee and signature specially 
with the entry. 

In the present case the village is not 


“small and there were ownership entries to 


which the signature might well be referred. 
Further, only one mortgagee signed and there 
is nothing to show that he was the duly 
wuthorized agent of his co-mortgagee. + 

For these reasons [ hold that there was no 

“acknowledgment ” within the meaning of 
section 19 aforesaid and thus the suit was- 
barred by time. 

I dismiss the appa but in view of the 
difficulty of the case and the circumstances 


generally, I direct that the parties do bear Us 


their own costs in this Court. < 
Appeal dismissed, 


eS 


(s. 6. 88 P. W. R. 1910.) 

“ PUNJAB CHIEF COURT. . 
MisceLLANEOUS Ory Appeat-No. 432 or 1939. 
March 22, 1910. 

Present; —Mr. Justico Rattigan. 
BEHARL WAS P ona 
ersus 
DHOLAN DAS AND a eee ee 
RESPONDENTS. 

Civ Procedure Code (Act XIF of 1882), ss. 873, 375 
and 525—0:vl Procedure Code (Act V of 1908), O 
XXII, Rr. 1,8, Beh. II, para. 20 —Compromise amending 
award "—Delay in acting upon iis conditions ~—Time not 
easence of compromise -E vecution of compromise decree, 

16 18 competent tothe parties to compromise the 


proceedings under section 626 of the Code of Civil. 
Procedure by aligring, amending or adding to the’ 


award Section® 375 as well as section 873 of the 
Code are as applicable to these proceedings as to other 


CARES. 
Gort Shankar v. Mads Kaur, 31 C. 


upon. 


516, relied 
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BEHARI LAL v. DROLAN DAS: 
Where the compromise distinctly provides; that as 


regards matters not expressly dealt with therein, the." 


terms of the award should apply, the decree should 
embody all the conditions of.the compromise as well 
as all the subsisting terms of the award. 

When time is so essentially a part and parcel 
of a compromise that even a short delay -in not - 
acting upon ıt is fatal to the interests of either side ' 
-. a delay of one or two days in not’ complying there- 
with,,. specially when the defaulting party does not 
seom to be responsible therefor, cannot be rogardod 
such a serious breach of 1t8 conditions as to entitle 

etter party to repudiate the compromise altogether. 


“Miscellaneous first appeal from the order ' 


of R. B. Lala Mulraj, M. A., District Judge,- are not embodied in the compromise, are to 


‘Amritsar District, dated 22nd March, 1909. 
- R. B. Mr. Shadi Lal, for the Appellant. 
Mr. Grey, for the Respondante 
Judgment. —This ‘ig one of those 
unfortunate cases in which persons who have 
‘been carrying on business together fall ont 
and thereafter become bitterly hostile fo each 
other. In all such cases each party complains 
of grievances and there is always something 
: to, be said on either’ side. [nu the present 
case, the facts of the dispute are put forth in 
the judgment of the District Judge and it is 
unnecessary “for me to recapitulate them. 
- For-all practical purposes, they are admitted 
by both plaintiff and defendant. - 
` An award was made by the arbitrator 
appointed by the parties on the 18th May, 
1908, and on the 17th June, 1908, plaintiff 
applied under-section 525 ofthe former Civil 
Procedure Code, for this award’to be made a 
rule of Court and a decree passed i in accordance 


4 INDIAN OASES. 


< 


with its terms. The Court in compliance with ` 


the provisions.of law, proceeded to register 
the application asa suit and to. deal with it 
as such, buton the 8th February, 1909, the 
parties arrived at a compromise, the terms of 
which are reduced to writing: The main 
points in ‘this compromise were that the 
defendant should pay plaintiff a sum of 


Rs. 3,350 withina week, and should within the - 


said period- execute a registered deed of sale 
‘of certain property in his favour and that in 


come the owner of a certain trade mark 
i belonging to the late partnership which 
Was regarded as a very valuable asset. 


Ib appears that the defendant on the 15th 
February, 1909, (the last day of the week 
referred to) wakeh asa a stamp and executed * 
two deeds of sale‘of the property in question 
im favour of plaintiff, but these deeds were 
not registered till the 16th February, and the 


- return the defendant. should theroafter bens 


5:5 


sum of Rs. 3,350 was also not paid to plaintiff 
on the 25th ‘of that month. On the 16th 
‚February, however, the two deeds were duly 
-registered and.on the datethe said sum to- 
gether. with’ the two deeds were duly 
deposited in Court. -The District Judge upon 
these facts held that defendant had substan- 
‘tially complied with the terms of the com- 
promise and gave a decree in accordance 
therewith, though the decree is admittedly 
faulty inasmuch as it does not expreasly state 
that the terms of the’ award, in so far as they 


hold good between the parties, The District 
“J udge was anxious to inquire into the question 
whether or not the terms of the compromise 
-had been substantially fulfilled by the defen- 
dant, but the plaintiff strenuously objected to 
anabh: a course and aa & result no enquiry of 
the kind was made. - 

From this decree plaintiff kag appealed to 
this Court, and’on his behalf it is argued (1) 
that it is not competent to the parties to com- 
promise proceedings under section 525 of 
the old Civil Procedure Code; (2) that the 
compromise did not embody all the terms of 
the award and that, therefore, no decree could 
be granted -in accordance with the award 


-and (3) that as defendant had not complied 


with the terms of the compromise within the 
‘period cf one week, the parties should have 
been relegated to their former position and a 
decree passed on the terms of award. 

I have heard.counsel on all these points, but 
I see no reason to interfere with the decree 
of the District J udge exceptas regards the 2nd 
point.. Upon the ‘first question, I confess I 
am unable to see why the parties should not 
be at liberty to compromise proceedings taken 
under section 525 of the Code of 1882. That 
section expressly provided that an application 
made thereunder should be registered asa 
suit between the -applicant as plaintiff and 
the other party as defendant, and to such a 
suit the provisions.of section 375 of that Code 
would appear to be as applicable as to other 
suits. It has been held that to such proceed- 
ings the provisions.of section 373 are appli- 
cable [Gort Shanker v. Maida Kaur(1)] and if 
these provisions apply, I fail to see on what 


ground the provisions of section 375 must be 


held to be inapplicable. . As to the 2nd ques- 
tion, it is clear that the decree of the District 


Jade is not gaibe correct. The compromise 
(1) 31 ©. 516... R 


~~ 
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distinctly ‘provided - ‘that as regards all wat 


ters not expressly -dealt with” therein the 


_ terms of the award should ‘apply. ` Mr. 
" Grey for the respondent admits that to this - 


‘> extent the decree ig incorrect and frankly 


states that Lhe said decree must pro tanto be 
_ amended. | 

The third question is the crucial one, - 
one sense it must be admitted that defendant 


did not strictly comply with the terms of the, 


compromise. 


“According to the literal terms of the com- 


promise, he should have (1) paid plaintiff 
the sum of . Re; 3,350 and (2) delivered to 
plaintiff duly executed and registered deeds 
of sale of the property, on-ov before the. 
15th. February 1909.- In point of fact he 


“paid the said suminto Oourton the very next 
_ day and onthe same date he filed in Conrt. 


duly executed and registered deeds of sale of 
the property. It is further clear that defen- 
dant purchased the stamps for the. deeds of 


sale on the 15th February and the District. 


” Judge points outithat those deéds would have 


- beeri registered on that day, 


Wi 
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It was aieiai to his interest; if lie really 


4 [1910 g 


“wished: to abide by the ‘terms of the _ com- $ 


-promise (and they were -admittedly in his ` 


favour), to do everything in his power to 
fulfil the strict letter of the terms. He had 
“the deeds of sale drawn “upon. the 15th 
February and apparently made every effort to 
get them registered-on that date, and there- 


- seems.to be no reason to disbelieve his alloga. 


-had it not been . 


for the fact that Thakar Mahan Chand, the 


- Sub-Registrar, to whom they were presented 


for registration, declined to register them an. 


the ground that he had been the arbitrator 
in the case and was, therefore, disqualified 
- from acting as the registering officer. The 
" result was that the deeds were registered the 
very next day and were then presented to the 
Court together with the sum of money which 
- plaintiff had-sgreed, to accept from defendant. 
In these circumstances’ I think I am’, not 


_ justified in interfering with: the order. of the 


District Judge which holdsthatdefendant had. 


= substantially complied with the terms. of the 


ar 


compromise. 
Mr. Shadi Lal, no “aoubt,” Beans he -saw 
the weakness of the case.so far,-proceeded to 


-contend that- defendant had inthe deed of 
com promise further undertaken to give ‘actual j 


~ possession of the property. to plaintiff within 
one week. But no such. provision can be found 
in the deed and Thakar Mahan Chand in his 
statement truly, states that. defendant agreed 
to give possession to plaintiff. “ The District 
Judge’s order-is dated 22nd March 1909 
and onthe 23rd March defendant's counsel 


tion thaț he was also ready to pay in the 
Rs. 3 350 into Court on that day. 
of one day, a delay for which he does not 
-seem to be responsible, cannot, in my opinion, 


-be regarded as such a serious breach of the - 


The delay - 


~ 


Yan 


conditions of the com promise as to entitle. - 


plaintiff (who seemingly is anxious to get ` 
‘rid of it) to go behind its terms and fall back . 
upon the'terms of the award. < 

-There is one other point of some “igih” 
ance. Ib appears that plaintiff. accepted the 
decree under protest, but on the amd October 


.1909% he had no hesitation in selling- one of 


the houses decreed to him: -Mr. Grey argued 
that by so selling this house plaintiff has ~ 
estopped himself from contesting the validity 
of the decree under the terms of which’.he . 
became owner of the house. I do not think- 


it necessary to go so far, but this action on ` 
it may not ,, 


the part of the plaintiff, though 
amount to an estoppel, is to my”. mind highly 
suggestive and significant. 
to show that, plaintiff himself felt that his 
objection to the.decree was purely technical 


. and that his argument that in the deed of 


- compromise “time” 


$ 


`- telegraphed to plaintiff to the effect that he | 


(plaintiff) conld take possession at once, 
I must confess that Tam unable to find 


any serious default on the-part of defendant, 


was Bo essentially part 
and parcel of the contract that a delay. of- a 
few hours was fatal to defendants’ case, was, - 
in his own opinion, really untenable. It isin 
this light that 1 regard, his conduct and it is 
partly with reference to it that, I hold that 
the defendant -to all intents and’ purposes , 
complied with the terms of-the compromise. 
For the reasons given I decline to interfere 
with- the decree of the District Judge on all 
the main points. Butas I have pointed out 


it.does not dispose of the other questions dealt — 


It seems to mee 


AN 


with in-the award-but not included iri the -. 


deed of compromise, and-it should, therefore, 
further provide that as regards all such-mat- 


‘ters, the terms of the award are upheld. To 


this extent it must be amended and to 
this extent I accept the present appeal. The 
decree which will pow be drawn up shonld - 
proceed on these lines and the draft should 1n 


the first sneha be submitted to Messrs; 


- 


+- - 


~ 


=- 
- 
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DEWA SINGH O. HAKU. 


Grey and Shadi Lal, for aie cee and be 


, thereafter submitted to me. 

In the circumstances, I leave the parties to 
bear their own costs throughout. - 
them has been entirely ` free from blame for 
this litigation. ` 
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Neither of - 


I accept the appeal to the extent ie 


indicated and | direct that the parties bear” 
their own costs throughout. - 
aad Decree modified. 





- (s, 0°89 P. W. R. 1910.) a: g 
PUNJAB CHIEF COURT. 
Civit Revision No. 2052 or 1908. 
February 16, 1910. 
- Present:—-Mr. Justice Rattigan. : 
DEWA SINGH- PLAINTIFE— PETITIONER 
versus: 
HAKU AND OTEERS—— DEFENDANT — 


RESPONDENTS, 
Custom—Alenation — Bale by a childless ‘male 
maraging member for the benefit of the family—Inaction 
~ for 9 years —Acquiescence —Necessity—Reviston. 
A sele of ancestral holding effected by the manag- 


ing members of the family, in the absence of | 


another member who did not,‘repudiate it for 9 
years, whereby previous mortgages by the common 
ancestor were wiped ont and more than half of it 
was brought back unencumbered to them, is an 
alionation for the benefit. of the family in which the 
fhicf Coart should not interfere on the Revision side, 
The inaction of the objecting member for 9 years 
*, was held to amount to acquiescence on his paru. 


Petition for revision of the order of Major 
G. C. Beadon, Divisional Judge, Hoshiarpur 
Division, dated 3rd April, 1908, reversing 


- “the order of Lala Kundan Lal, Munsif 2nd 


- Class, Hoshiarpur, dated the 17th day of De- 
cember, 1907, partly decreeing the claim. 
Facts.—tThe relative position of the 
plaintiff and the vendors is shown by the 
pedigree table given-below:— 
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In 1885, Rup Singh mortgaged with pos- 
session Khasra Nos. 12 and 13 containing 14 
kanale 11 marlas of land to B. for Rs. 200 
and to D. Nos. 276 and 365 containing 17 
kanals 2. marlas for Rs. 146. 

“On 20th June 1890, after Rup Singh’s 
death, Lalu, Anokha, Jauhri and Kirpa mort-. 
gaged khasra Nos. 12, 13 and 865 to N. for 
Rs. 300, out of which the sum of Rs. 200 
was paid to B. and Rs. 100 to D. 

On 10th June, 1898, after Lalu- died and 
Kirpa went away somewhere, Janhri, Anokha 
and Alusammat Banno sold khasra Nos 12 and ` 
13 to one Haku for Rs. 450. Out of this the 
sum of Rs. 300 they paid to N. for redeeming 
all the four numbers above mentioned and 


_ Rs. 150 they received before the Sub-Regis. 


pd 


_ trar in cash for zarurat zati. Thus land mea- 


suring 17 kanals and 2 marlas: was brought 
back unencumbered to the family. 

On 24th August, 1907, Deva Singh sued 
for recovering possession of $rd of the land as 
his own share and for protecting his rever- 


-sionary rights in the remaining 2/3rd on 


account of the shares of Jauhri and Anokha, 
on the allegation that Lalu died childless leav- 
ing 8 widow who also expired afterwards, and 
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Kirpa was civilly dead as he had not been 
heard of for the last fourteen years; and that 
the vendors had no power to sell plaintiff’s 
share, and that as there was no necessity 
and Musammat Banno being a widow and 
Jauhri and-Anokha~being themselves child- 
less, the sale of 2/8rd could mot hold good be- 
yond their lives, 

The vendee pleaded, enter alia, that the 
sale was for necessity and in the interests of 
all the members of the family, and plaintiff’s 
- long silence amounted to acquiescence on his 
part. The Ist Court partly decreed the 
claim. But on appeal the Divisional Court 
dismissed the claim itn toto. $ 

Mr. Fazl Husain, for the Petitioner. 

Mr. Nand Lal, for the Respondent. 

, Judgment.—I do not think that I 
am justified in interfering inthis case on the 
revision side. It may well be that the 
plaintiff, Dewa Singh, was not himself a party 
to the sale which was effected by all the other 
members of the family in June 1898, but I 
have no hesitation in agreeing with the 
learned Divisional Judge that plaintiff must 
have authorised his uncles to manage affairs 
for him during his absence on military service. 
As the learned Judge points out, this parti- 
cular sale was eminently one to the interests 
of the family, for by means of ifthe previous 
. mortgages were wiped out and two out of 

the four fields came back ‘unencumbered to 
them. 

But in addition to this, we have the fact 
that plaintiff took no steps whatever for some 
9 years in order to repudiate ‘the sale. I 
have not the slightest doubt that during all 
this time be was well aware of that 
transaction and his inaction amounts to 

, acquiescence.: I cannot believe that daring 
all this time he never went near his home 
and was in profound ‘ignorance of all that 
had occurred. Everything points to the con- 
clusion that the sale was onein the interests 
of ail the members of the family and that 

. plaintiff originally accepted it as such. -The 
present is a belated attempt to get round 
that transaction and the Divisional Judge 
acted with his usual sound common sense in 
declining to be made a party to the very 
shady proceedings of-the plaintiff. 


I have no hesitation in dismissing this 
petition with costs, 


l Petition dismissed, 
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(a. o. 37 C. 171.) 
CALCUTTA HIGH COURT. 
Szconp Orvin APreaLs Nos. 318 AND 324 
or 1907. 
May 17, 1909. 
Present: —Mr. Justice Sharf-ud-din and - 
Mr. Justice Coxe. 
JADAB GOBINDA SINGH AND OTHERS— 
DevenDaNTs—~A PPELLANTS 
Versus 
ANATH BANDHU SAHA— Prarntire— 
RESPONDENT. 

Civil Procedure Code (Act XIV of 1882), ss. 562, 
564,—Remand— Preliminary pornt—Pa ties, addition of. 

Whore the lower appellate Court remanded a suit 
to the first Court with a direction to make certain 
persons parties and to take certain other action. Held, 
that although the first Court did not dispose of the 
suit upon a preliminary point, the order of the 
appellate Court is an order upon a point which is 
necessarily preliminary to the proper decision of the 
guit, and that the order is not illegal. 

Habib Bakhsh v. Baldeo Piasad, 23 A 167, follow ed. 

Appeuls from the orders of the District 
Judge of Pabnaand Bogra, dated April 23, 
1907, reversing those of the Munsif of Pabna, 
dated September 17, 1906. 

Babu Hara Ohandra Wadaka, for the 
Appellants. 

Babu Brojo Lal OChuckerbutty, for the Re- 
spondent. 

Judgment.—tThe daton dani in this 
case wore originally tenants jointly undere” 
the plaintiff and his co-sharers. The plain- 
tiff and his co-sharers partitioned their pro- 
perty, and the result was that some portions 
of the holdings of the various tenants fell 
into the plaintiff’s share and others into the © 
shares of his co-sharers. The plaintiff 
accordingly sued for apportionment of the 
rent. The Munsif gave him a modified 
decree. .But on appeal tothe District Judge, 
he noted that it wag admitted on behalf of 
the plaintiff that all the co-sharer proprietors, 
and also some other persons who were in- 
terested in the land, had not been made 
parties. He, therefore, remitted the suits to 
the Munsif, with a direction to make these 
persons parties and = take certain other 
action. 

Two of the Tiana have appealed to 
this Court, and it is argued on their behalf 
that this arder af remand was illegal under 
section 564 of the old Oode. It may be 
conceded that the Munsif did not dispose of 
the suit upon a preliminary point, for this 
question, whether all the co-proprietors had 
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been. made parties, does not appear to have 
been raised before him. But the order of 
the District Jadge directing the addition 
of parties is an order upon a point which is 
necassarily preliminary to-the proper decision 
and trial of the suit. 

As: against the added parties, the T E 
ings begin only on the service of summons, 
and they are, we think, entitled to have 
their case investigated and decided by the 
Munsif. We think, therefore, that’ the 
order of the District Jadge is not illegal, 
and in this- view we are supported by 


the decision ‘in the case of Habib Bakhsh ` 


y. Baldeo Prasad (1). 


The appeals are ey dismissed with | 


costs. 


Apes dremissed. 
` (1) 28 A. 167. 


hal 


à (s. 0. 37 O. 194; 11 O. L. J. 410.) 
CALCUTTA HIGH COURT. 
Carmnat Revisron No. 1112 or 1909. 
November 4, 1909. 

” Present: —Sir Lawrence- Jenkins, KT., 
Chief Justice and Mr. Justice voce 
RAM LAL SINGH AND orasgs—Acousep—- 

dels 


HARI CHARAN AHIR —Couptareayr—Or- 


POSITE Party. 

Detia Procedure Code (Act Y of 1898), 38. 367,424 
—Judgment--Appeliate Court—Oontents of judgment 
—COase of. unlawful assembly and theft. 

Section 424 read with section 367 of the Oriminal 
Procedure Oode prescribes that a judgment of an 
appellate Court shall, among other things, contain the 
point or points for determination, the decision there- 
- on, and the reasons for the decision. 

Ine case under section 870 of the Indian Penal 
Code, the lower appellate Court should find whether 
there was any dishonest intention onthe part of the | 
accused, especially when the accused puts forward a ` 
bona fide claim of right. 

_ In 4 case under section 143 of the Indian Penal 
Code the judgment of the lower appellate Court ` 
should contain, as one of the points for determination, 

a statement as to the presence of the conditions 
which constitute the unlawful assembly in the 
particular case, and the decision thereon, bearing in 
mind the provisions of section 141, Indian Penal Code. 


Rule. against the order of the District 
Magistrate of Arrah, dated August 3, 1909. 

Babus Dasarathi Sanyal and Sarat Chunder 
Lahiri, far the Petitioners. 

Babu Manmatha Nath oar for the 
8) pposite Party. ; 


~ 
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Poke ik Rule in this 
case calls upon the District Magistrate to 
show cause why the conviction and sentence 


- ofthe petitioners should not beset aside on 


the ground that the findings arrived at are 
not sufficient for making out the offence 
under the sections under which the pe- 
titioners have been punished, or why 
there should not be a re-trial of the appeal or 
such other order made as to this Court may 
seem fit and proper under the circumstances 
of the case. 

It is continually overlooked by -Conrts of 
Appeal that section 424 of the Criminal Pro- 
cedure Code prescribes that the rnlescontained 
in Chapter XXVI as to the judgment of a 
Criminal Court of Original Jurisdiction shall 
apply, so faras may be practicable, to the 
judgment of any appellate Court other than 
n High Court; and one of the sections in 
Chapter XXVI is section 367, which pre- 
soribes that a judgment shall, among other 
things, contain the point or points for 


determination, the decision thereon, and the. 


reasons for the decision. Now, the convic- 
tion in this case by the Court of first 
instance was both under section 379 and 
section 143. For the purpose of an offence 
under section 879 itis necessary that it 
should be proved that there was an intention 
totake dishonastly any movable property 
out of the possession of the person aggriev- 
ed ‘without that person’s consent; and 
one -of the points for determination, 
therefore, is whether there was that 
intention. Admittedly, there is no finding 
on that point in the judgment of the 
lower appellate Court. This is not a mere 
technical objection, because one of the points 
urged on the part of the defence is that, 


though there may have been the moving of ` 


_ property, there was not the intention to take 
that property dishonestly out of the posses- 


-~ gion of any other person, inasmuch as, it is 


contended, there was -a bona fide claim of 
right; so that it is apparent that it was 
absolutely essential that that point should be 
contained in the judgment, and that it 
should be decided., Then, again, in the treat- 
-ment of the offence under section 143, there 
is asimilar defect. Section 143 prescribes 
the punishment for any one who is a member 
ofan unlawful assembly. But before any 
one can be convicted: of that, it must be 
determined that there was an unlawful 


- 


hi 
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assembly: in other- words, the judgment 


should contain, as one of the points for 
determination, a statementas to the presence 
of the conditions which constitute the 
unlawful assembly in the- particular case, 
and the „decision thereon, bearing in mind 
the provisions of section 141 of the Indian 
Penal Code. Admittedly, I say admittedly 
because on this point we allowed the com- 
plainant to make a statement before us, there 
is no such point contained in the judgment, 
nor is there any decision as to the essential. 
elements of the unlawful assembly. In 
ordinary circumstances we should have sent 
the case back for re-hearing in the lower 
appellate Court and for a fresh decision 
according to law; but as the sentences must 
have been served with the exception of two 
days, according to the statement made to -us 
hy the learned pleader on behalf of the 
applicants, < we think that that will be 
unnecessary. We accordingly make - the 
Rule absolute in the sense that we set aside 
the conviction and sentence. 

Rule m ade absolute. 


+ 


a 





A c 87 C. 204.) 
CALCUTTA HIGH COURT. 
APPRAL FROM ORIGINAL Civit No. 49 
or 1908. 

December 14, 1909. 
Present:—Sir Lawrence Jenkins, KT., 
Chief Justice and Mr. Justice Woodroffe. 
‘JAWALA PRASAD anp OTHERS—DEFBNDANTS 
— APPRULANTS 
VEI BUS 
MUNNA LAL SEROWJEE—Prawtire— 


RESPONDENT. 

Paden h—Manufacture of article—Right of suit 
for infringement by vendor—Registi ation, of trade-mark 
—Trade-mark, meaning of—Ingunction, variation of. _ 

An action tor the infringement of a i1ade-mark is 
maintainable even though the plaintiff be not the 
manufacturer or selector of the goods; but 18 merely 
a vendor of them 

There ig no system of kesisan on of a trade-marks 
in India which gives a plaintiff a statutory titlo. 

It is necessary, therefore, for the plaintiff in an 
nction for infringement of a trado-mark, to establish 
that the mark, im respect of which ho makes the. 
claim, has acquired a reputation in connection with 
the goods he sells. 

A trade-mark means a mark used to denote that 
goodsare of the manufacture or merchandise of a 
particular individual. 

Where a trade-mark has come to be recognised in 
the markot as indicating tho hopar of me PE 


CASES. 


~ 


and-tho defendants deliborately adopt the plaintifi’s 
trade-mark for their own purposes, the plaintiff is 
entitled to an injunction and dama 

An injunction granted by the first Court proceeded 


upon an incorrect assuiopticn that the article sold by ` 


the plaintiff was prepared or manufactured by him. 
The Court of appeal introduced a variation into the 
terms of the injunction so as to fit in with the facts 
as they wero actually estabhshed, thongh no specific 
objection was taken to the form of the a 
in appeal 


Appeal from the decree of Fletcher, J., re- 
ported at 35 C. 311. The defendants ap- 
pealed, 

Messrs. B. O. Mitter and S. K. Mullick i in- 
structed by Messrs. N. O. Bose, for the Àp- 
pellants. 

Messrs. A. Chaudhri and Sicar instruct- 
ed by Messrs. Manuel and Agarwalla, for the 
Respondent. 


. Judgment. 

Jenkins, C, J-i appeal arises out of a 
suit brought by the plaintiff to establish his 
exclusive right to a mark, with consequential 
relief. The plaintiff is one Munna hall 


Serowjee, who carries on business in Calcutta - 


as a ghee merchant in the name, style and 
firm of Munna Lall Dwarkadas. The defen- 
dants are Jawala Prasad, Mawaram and 
Gopal Das, who carry on business as dealers 


in ghee under the name and style of Jawala 


Prasad Mawaram ard Buktear Mal Mody, 
who carries on business in Calcutta as a 
dealer and commission agent in ghee. Since 
the institution of this appeal one of the 
defendants has died, and Mr, Mitter, wlo 


Ld 


appeared on his behalf, has dropped the- 


appealso far as he is concerned. 
It is alleged in the plaint, and established 
by the evidence, that for a considerable time, 


_ that is to say for twelve years, the plaintif ’s . 
ghee has been sold in Calcutta and foreign 


markets, tinned in canisters bearing his 
embossed mark, which consists of a floweron 
a stem with leaves, the flower being of the 
shape of an ellipse with an indented circum- 
ference, having within its circumference the 
initials of the plaintiff’s firm M; D. S. The 
infringement is said to consist in the fact that 
the defendants used on their canisters, of 
ghee, intended for sale and export in the same 
markets, a colourableimitation of the plain- 
tift’s mark : and it is alleged that the use by 
the defendants of this mark is calculated to 
deceive, as it has deceived, by inducing 
purchasers to buy the defendants’ ‘goods in 
the belief that they are buying those of the 


- 
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~ 
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plaintiff.. Though the plaintif’s mark --bas 


* been described as a.registered trade-mark, 
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there is no system of registration , here which < 


gives a plaintiff a statutory title, and,- there- 


fore, it is necessary for the plaintiff to establish ase 


that the mark, in respect of which he makes 
this claim, has acquired a reputation in 


connection with -the goods that he sells. 


A trade-mark -meang a mark used to denote 


~ 
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think ieren is sufficient in the evidence to 
justify the distinct finding of the learned 
Judge that the trade-mark has come to be 
recognized in the market as indicating the 
ghee of the plaintiff. In this connection, too, 


: one cannot but be impressed by the fact that 


that goods are of -the manufacture or mer- - 


_chandise of” a particular individual. That 
is the office of A. ‘trade- mark, and much 
of. the difficilty in the “case “has arisen from 


the fact that evidence has not been directed - 


to‘establishing that particular point. However; 
“Mr. Justice Fletcher has come-to a clear and 
distinct finding on the evidence -before him 
“I have come,’ he says 

“to the evidence that canisters containing ghee 
markéd with the plaintiff's trade-mark have 
come to be recognised in the market as ghee 
prepared by the plaintiff, ” andso an injunction 
“wis granted by him “restrianing the defend- 
ant from selling, or offering for. sale, ghee 


not prepared or manufactured by the plaintiff - 


in canisters 
‘flower on a stem with-leaves, the flower 
being inthe shape of an ellipse with an 


-indented circumference, without clearly dis- 
tinguishing, such ghee from the plaintiff's 


ghee.’ Im this finding, and in the consequent, 


injunction, there is this error, that it assum-, 


ed that the ghee was prepared by the aera 
' „This, admittedly, is. not so. . But ib 

contended on behalf of the plaintiff that 
though not. prepared or ‘manufactured , by 


` him, it is in fact selected and sold by: him, 


‘and that contention is, I think, made good: 
The first question then that we have. to 
determine is whether-there is anything which 
supports the. view that this, particular mark 
used by the plaintiff on the -canisters in 


which his ghee is tinned has come to denote” 
. in the ‘market his ghee. We 


have the 
‘significant fact that from 1894 this mark has 
“been claimed by the plaintiff as his own, 
and: he has used that” mark for the pur- 
poses of his. trade -in ghee. During the 


having -embossed thereon a 


~~ 


the plaintiff's mark was known to te defen- 
dants, and. also by the very significant 
circumstance that with the whole world of 
flowers to choose from, for some reason or 
other, the defendants have selected this 
particular form of conventional flower, and 
they have not come forward to explain how 
it was that this came about. In the 
circumstances, I hold with the learned Judge 
that not only did this mark denote in the 


_ market the ghee of the plaintiff, but that the 


defendants did deliberately adopt the plain- 
tiffs trade-mark. for their own purposes. 
Having come to that conclusior, it necessarily 
follows that the plaintiff is entitled to succeed 
in “this- suit. The remedy that has been 
awarded to him by the Court of first 


instance has been (first of all an injunc- 


tion; and, secondly, an enquiry as to 
damages. No- special ground of: appeal has 
been directed against this enquiry as to 
damages, and it was not suggested to us, in 


- the opening of the appellants’ case before ns, 
- that this enquiry was erroneous, except so 


far as the -whole of the plaintiff's claim was 


‘misconceived. Mr. Mitter, however, pro- 


posed, in reply; to raise then, for the first 


B time, a question as to the propriety of this 


enquiry as to damages.. But we could not 


‘allow that question to be raised at that 


stage of this appeal, bearing in mind the 
grounds of appeal formulated for ne con- 
sideration of the Court. - 

Though no specific objection was taken 
to the “form of the injunction, I think it 
requires -modification, because, as. I have 


- pointed out, it proceeds upon an assumption. 


a 


_ greater part: of that time there has been no + 


‘other mark- of that character and . that 
naturally leads to the é@gnclusion that the 


the mark which he throughout used; and 


“ though the evidence is, as I have said, not. 


carefully. directed to the real point in issue, I 


which cannot be sustained, that is, upon the 


assumption that the ghee. sold by the plaintiff 


was- prepared or manufactured by him. 
That is not so; and accordingly there must 


‘be a variation introduced into the terms of 


the injunction so as to fit in with the facts as 


: they actually are established, by substitut- 


- plaintiff's ghee: did-become associated with . “ 


ing the words ° ‘being ghee of” for the words 
prepared or manufactured by.” Then, 
again, the words “‘ghee from the plaintiff's 
ghee” (after the words without clearly dis- 


_, tinguishing guch”) are nol correct, and the 
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words “ canisters from those in which the 
plaintiff’s ghee is coutained”’ should be sub- 
‘stituted for them. 

The result then is that; with this variation, 
the decree must be confirmed with costs, the 
costs of the two abandoned applications will 
be costs in the appeal. 

Woodroffe, J—I agree that the appeal 
should be dismissed with costs. I think the 
action is maintainable, even though the 
plaintiff be not the manufacturer or selector 
of the goods, but is merely a vendor of them. 
The main point, however, which has been 
urged before us is this, that the claim is at 
variance with the evidence’ what, it is said. 
the plaintiff claims is notthe right to exclusive 
user of a flower, but to the exclusive user of 
the flower of a: particular design which he 
registered in 1894, This, however, I may 
observe, was the claim that was made in the 
plaint, and it is*in.fact the right which has 
been protected by the decree. 

It is further urged that the evidence, if 
believed, shows that the plaintiff’s goods were 
recognised by the design of a flower alone 
(which was cabled phul-mearka), and not by 
the particular design of a flower which the 
goods bear embossed on them, indicating the 
plaintiff's trade-mark, Exhibit A. I agree 
with the learned ‘Chief Justice in thinking 
that the evidence has not been on this 
point very happily directed. But this parti- 
cular design ‘hag been used since the year 
. 1894, and I am satisfied that for the greater 
part of this period no other design of flower 
has been used by any one selling ghee. There- 
fore; if the plaintiff’s goods were associated 
-with the mark of a flower, as there was only 
one flower, the association must have been 
with the flower of the particular design which 
the plaintiff has adopted. I think if is 
sufficient to show, in the circumstances of 
this case, that an association has been estab- 
lished between the plaintiff's particular design 
of a flower and the goods sold thereunder. 

There is further evidence, it has been 
noted, that the plaintiff’s goods are known 
by this mark—evidence which, in my opinion, 
is none the less acceptable because reference 
is made merely to the design of a flower, and 
not to the particular distinctive marke of the 
plaintiff's design. It must be remembered 
in this connection that, when that evidence 
was given, the witnesses had before them 
the particular exhibit, and I think it ‘is 
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reasonable to suppose that that evidence was 
given with reference to, and must be read in 
connection with, that exhibit. As to the 
similarity of ie. marks, this is transparent 
to the eye, and the doctrine of chances is all 
against coincidence and in favour of the 
conclusion that there has been, as the learned 
Judge has found, deliberate imitation. I do 
not consider, in the circumstances, that 
apy, direct evidence was necessary to establish 
that fact. It appears to’me to be a legitimate 
conclusion from the evidence that is before 
Moreover, there is evidence that unless 
the names are read, the marks are not dis- 
tingnishable. It may be, as the learned 
counsel for the appellants has pointed oat, 
that some persons can read the Devnagri 
characters under the mark, which, he claims, 
distinguish his mark from that of the plain- 
tiff. Busit must be remembered that others 
cannot do so. The case cited, Blackwell v. 


. Oralb (1), must be taken in relation to the 


circumstances of that case and the country jn 
which thatjudgment was prondunced. There 
it was an Fnglish name; and the mark was 
current in England, and naturally the name 
could be read and understood by everybody. 
But here the name is in Devnagri character, 
which is not readable by the greater portion 
of the publie. 

Apart from this, we bayè tbis outstanding 
fact that the actnal design of the defendants’ 


flower is almost exactly the same as the - 


plaintiff's mark. Why is this similarity if 


it serves no purpose ? The adoption of 
an almost exactly similar mark indicates 


‘cogently, in my opinion, that the defendants 


believed that it was the design which sold 
the goods: ifthey did not, they would not 
have adopted it. 

The only other point which I wish to add 
to what the learned Chief Justice has said is 
this: I am not satisfied, as regards the 
evidence of the plaintiff’s witness, Nanda 
Lal, that he did not make any mistake as to 
the mark which he says he saw in the plain- 
tiffs firm. I think it is very important in’ 
this connection to remember that the reply 
which he gave was in answer toa question 


put by one of the plaintiff's counsel in ex- > 


amination-in-chief. 


(1) (1867) 36 L. J. Ch. 604 


si 
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Appeal diemtssed, 


"r 
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(a. c. 87 C. 224.) 
CALCUTTA HIGH COURT. 
Motion IN ORIGINAL Civit Sor No. 6 ' 
$ or 1908. 
November 29, 1909. 
Present:—Mr. Justice Fletcher. 


NAGENDRABALA DEBI—Peritionge 


Versus 


KASHIPATI OHO WDHRY—OBJEOTOR. 

Probate and Administration Act (V of 1881), ss. 2, 51, 
58, 87—High Court— Jurisdiction to grant probate— 
s ‘High Court”, meaning of, in 8, BI— High Court Rules 
and Orders, rule 740. 

The High’ Court has jurisdiction to grant probate 
or letters of administrdtion on the original side in 


‘any caso which could have been brought before any 


Hooghly.. 


District Judge in either of tho two Provinces of 
Bengal. 

The “High Court” mentioned in section 87 of the 
Probate Act is not merely confined to the appellate 


jurisdiction of the Court, but includes its. original 
jurisdiction. * 


In the Goods of es Narain Roy, 6 0. W.N. 
877, followed. 
Section 87 doos not require that any portion of tho 
J eae should be within.the limits of the Original 
diction of the High Court. Rule 740 of the High 
Dauri Rules and Orders cannot override the express 
provisions of section 87 giving tho High 


‘-Facts.—One Nagendrabala Debi, the 
widow, obtained probate, 
Court, of the Will of her late husband Tara 
Pada Chowdhury who died in the District of 
The opposite party who are the 
faliter’s brother’s sons of the deceased obtained 
this Rule to show cause why the probate 
should not be revoked, on the grounds (1) 
that the High Court had no jurisdiction to 

grant the probate, and (2) that the “Will was 
-not genuine and that no citation was issned 
to the opposile party. 


Mr. Pugh and Mr. G. D. Seal, instructed. 


by Mr. N. 
motion. . 


Mr. A. C. Banerjee, instructed by Mr. N. N. 
Mutter, for the Contra. 


Judemenl -i this case a prelimi- 
nary point has been taken asto whether the 


N. Sett, 


in support of the 


' High Court has jurisdiction under the pro- 


visions of the Probate and Administration 
Act to grant probate, unless a portion of the 


assets are situate within the limits of the 


Original Jurisdiction of this Court. 


The sections of the Probate and Adminis. 
menos Act that are material are, first, section 
2, which provides that mo Court in any local 
aren beyond the limits of the town “of 
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High Court, in exercise of the concurrent 
jurisdiction over such local area hereby con- 
ferred, shall receive applications for probate 
or letters of administration until the Local 
Government has, with the previous sanction 
of the Governor-General in Council, by a 
Notification in the Official Gazette, author zed 
it so to do”. The notification referred’ to 
has been published. -in the Calcutta Gazetie in 
1881, by which this Court (that is the High 


Court of Caleutta) has jurisdiction to receive 


applications for probate and letters of 
administration throughout the territories 
subject to the Lieutenant-Governor of 
Bengal. 

The next section necessary to call attention 
to is section 51. Section 51 defines the juris- 
diction of a District Judge for granting 
probate, and the terms of that section ` are 
extremely general: and it says that “the . 
District Judge shall have jurisdiction in 
granting and revoking probates and letters of 
administration in-all cases within his district.” 
Apparently nothing is said here as to what 
the cases within his district are meant to be. 
Then section 56 defines the cases where 
probate and letters of administration may be 
granted by the District Judge, andthe cases 
are where the testator had at the time of 
his death a fixed place of abode or any 


‘movable or immovable property within the 


jurisdiction of the Judge. 


Then comes section 87, which provides that 
‘the High Court shall have concurrent juris- 
diction with the District Judge in the exercise 
of all the powers hereby conferred upon the 
District Judge”. Now the power conferred 
upon the District Judge is to havejurisdiction 
in all cases in his district, and under the. 
general notification. it is obvious that the 
High Court has jurisdiction in all cases in 
all districts of the District Judges. 1 think, 
from sections 2, 51 and 87, it is clear that the 
High Court has jurisdiction in all districts. 
That being so, so long as the petition could 
have been presented to any one District Court 
in one of the two Provinces of Bengal, this 
Court has, in my opinion, power to grant 
probate or letters of administration. 


The next point taken by. Mr. Pugh is that 
the High Court meant here is the High Court 
exercising its Appellate Jurisdiction. That, 
point has been disposed of by Mr. Justice 
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Sale in the case of In the Goods of Mohendra 
Naroin Roy (13. ne 
say that I agree with him that the High 
| Court” -mentioned in section -87 is not menely 


“ confined to the Appellate Jurisdiction of this 
Court, but includeg its Original Jurisdiction. - 
“concurrent” could mean nothing. 
if it applied to the Appellate Jurisdiction.. 


The word 


In my opinion, the High Court has juris- 


diction to grant probate or letters of ad- - 


ministration on the Original Side in any case 


` -which could have been brought ‘before any 
` District Judge in either of the two Provinces ` 
- Applwability of— Madras Act( IIT of 1805), s. 3—“Other 


of Bengal. , 

The next point is as to the meaning of 
Rule 740 of this Court. It appears that this 
Rule came from archaic times: originally it 
was one of*the Rules framed under the 
Charter of George III. That Rule has 


‘ apparently never been altered. In those 


days the'Supreme Court. had power to grant 
probate or letters of administration if the 
testator or the intestate, ifa European British 
subject, died within the limits of Bengal, 
Behar or. Orissa, and also jurisdiction in the 
case of A person not a European British sub- 
ject, if there was property within the limits 
of the Original Jurisdiction of the Supreme 
Court. That Rule seems to have been con- 
tinued; but the question is whether, unless 
the petitionér proves there is property within 
jurisdiction, that Rule 
overrides the ‘provisions ofthe Probate and 
Administration Act giving the High Court 


. concurrent jurisdiction in all-cases. Section 


87 does not require that any portion of the 
property should be within the limits of the 
. Original Jurisdiction. I- think these. Rules 
‘cannot override the express provisions of 
section 87 giving the High Court concurrent 
16 is apparent: that that Rule 
refers to ‘application for probate in common 
form of a written and perfect Will,etc., to be, 
made by petition’.etc. It means a petition j in 
thecommon form of probate, where use is 
made of the common ‘allegations in the 


petition which is adopted as a matter of. 


practice. 

That Rule, in my opinion, does not override 
the practice of ‘the High Court; I think, 
therefore, the contention. of Mr. Haneries i 18 
‘well-founded, and hold- that. this Court has 
power to grant probate. 


: (2) 5 C, W. N. 377.. 
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lt issufficient for me to - 


is ~ binding and ` 


S -O (s 20M L.J. J8) 
m g MADRAS HIGH COURT.. 
Se00ND Cryin Apprat No. 615 0r" 1906. a 
March 14, 1909. l 
Present:—Mr. Justice Benson and’ - 
Mr. Justice Krishnaswami Aiyar. 
| AUDIRAZU VEBRAY YA—Poarntire— 
APPELLANT 
Lersus 
| AUDIRAZU SANGAYYA—Devenxpaxt— 


RESPONDENT. 
ore re of Civil Court—~Karnain’s ° office—Suit 
for recovery of office and emoluments—Inain uillages— 
Madras Act IV of 1884—Madras Act IF of 1893 


Aeiiditary village offices” 


_ Madras Act IV of 1864and Madras Act, IV of 1893. 


have no application to inam villages, which were not, 
for purposes of village ees gronped with 
ryotwari villages. 

The office of ka) nam “in an inam village, ‘to shill 
the Madras Hereditary Village Service Act has not 
been extended,-does not come within clauses (1) and 


(2) of section-3 of Acf TII of 1805 but falls within < 


clause 3 of the section 

"A suit for the recovery of-the karnam’s office, in 
such an snam village and certain emoluments attached 
thereto ig not cognizable by a Civil Court. 

The words, ‘other hereditary village oces”, in 
cl. (8) of section 3 of Act IIT of 1895, do "not 


- necessarily moan offices.of a different description ‘but 


offices other than those in the localities dealt with by 
clauses (1) and (2). 

Second appeal from the decree of thé 
District Court of Kristna at Masulipatam, in, 
A. 8. No.` 438 of 1905 presented » against the” 
decree of the Court of the ‘District Munsit. of 
Bezwada, in 0. S. No. 186 of 1904. 

Mr. P. Nagabhushnam, for the E 


Mr. T. Prakusum, for the Respondent. © 2> 


J udgment.—the suit is for the re- 
covery of the karnam’s office'in an inam village 


[isio .- 


in the Kristna District and of certain emolu- - 


ments attached to that office. The Munsif 
decreed the claim to the office. The District 
Judge on appeal has dismissed the suit, hold- 
ing that the Civil Courts have no jurisdiction, 
It is to be regretted that he has not pointed 


out the particular provision of the‘law under” 


which the jurisdiction is ousted. But we think 


he has arrived at the right conclusion. We ’ 


have had the case twice argued before us. On 


the first ovgasion it appeared to us ‘that the.- 


case fell within cl..-(1) of section 3 of Act III 
of 1895. But on a closer examination we are - 


satisfied that, tlmt clause does not apply, 
Madras Act IV of 1864 had no application to 
inam villages which were not, for purposes of 


village administration, grouped with ne - 
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sillaga. The Government’ Notification dated 


„the 25th of J uly 1878 did not, therefore, extend 
“to the Agraharam we have to deal with. 
Madras Act IW of 1893 which applied to 
local areas to which Act IV of 1864 was ex- 
_ tended did not touch the suit Agraharam. It 
is, therefore, clear that the office pow in ques- 
tion does not fall within cl. (1).” This result 
is also made clear by the amendment made 
“by Act IV of 1907 which repeals Madras Act 


- LV of 1893 altogether and modifies the langu- ` 


age of cl. (1) of section 3 of the Act ILL. of 


| 1895. The suit, however, is governed by. the 


~ Act as it stood before the amendment; but - 


that the meaning was the same is, Dorno” out 


by the-historyof the enactment. Although we | 


are“ clear that cl. (1) does not. apply, we 
think cl. (3)-does: It deala with-other here- 


ditary village offices in propriétary estates. The, 


Agraharam i is a proprietary estate according 

to the provision in’ section 4 of Act II of 

1895 read with section 4 of Act IT of 1894: . 
We have been somewhat exercised over the 


~- word “other; Clauses. (1) and (2) deal with 


‘the office of village accountant among others. 
B that office excluded from the purview of 
(3) by- the word- “other”? We think not. 


j 7 the office of karriam wera excladed by the” 
_word, “other” there would be no meaning in 


excepting it from the offices in cl. (3) by the 
further words in proprietary estates wherein 


: RegulationX XIX of 1802 remains in force the. 
_ office of village accountant.” We ought, there- 


fore, to. put a :construction on the phrase 
“other hereditary village offices” which does 


“not render the exception meaningless it we 


"can possibly dogo. By “other hereditary village 
offices” we may understand not necessarily ` 


_ offices of a different description but offices 


other than those.in the localities dealt with 
by cls. (1) and (2). This ‘construction will ` 
not exclude the offices of karnam or village 
accountant from the other hereditary. village 
offices” in ol. (3). We think this interpreta- 
< tion produces a result in accordance with the 
-policy of legislature as regards the determina- 
tion of the-tribunal which should deal with 
the `snecession to the office of -karnams in 


inam vidages. We. are of opinion that, the 
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OUDH JUDICIAL COMMISSIONER’S 
-7 6. COURT. 


ee First Civin Apprats Nos. 52 AND 51 


= ` or 1909, 

> February 16, 1910. 

ANG Present: Mr, Chamier, J. C. and 
Mr. Evans, A. J. C. 
 BASDEO. BAN MAHANT—PLAIINTIPp e ‘ 
APPELLANT 
versus 
“SRI KISHAN GIR—Derexpayt— 


_ REBPONDENT, 

' Religious institution—Alienation—Powera of manager 
—Necessity—Burden of proof—Money decree against 
manager-——Kiridence of necessity. 

The powors ofa manager of the Property of 3 
charitablo or religious institution aré the same a3 
. those of a manager for an infant heir, 

Where property belonging to sach an institution 
has ‘been shenated by the manager the burden 
‘.of proving popestity for the alienation hes upon 
ahenee. 

Where money ` had been iorowad by the 
manager in order to satisfy a decree against him 
which had been followed by an attachment and nn 
order for sale of property belonging to the institution: 
Held, thatthe Court was not bound to accept the 
decree and tho oe for sale as conclusive proof of 
necessity. 


Appeal Seatac the decree of M. Muhammad 
_ Ain-ul-Hak, Sabordinata J adge, Gonda, dated 
23rd January, 1909. ` 


a Mr. 0. F. 3. Oehme and Babu Hargobind 


Das, for the’ Appellant. 
‘Babu Ishwari Dayal, for the Respondent. 


~ Judgment. 

Chamier, J. C.—-These arè croas-appeala 
against a deor se. of the Subordinate Judge 
of Qonda passe in a suit brought by Basdeo 
Ban and others against Sri Kishen Gir and 
others. Basdeo Ban wil! be referred to in this 
-judgment as the appellant- and Sri Kishen 
Giras the respondent. The other parties to 
the snit in the Court below are not parties 


to the appeals.. g 4 


The allegations in the plaint so far as they 
are now material are as follows.—There is an 
asihan of . nihang sannyasts at Srinagar, a 
village in the Gonda district. The , properties 
‘specified in the plaint, List A, ‘ant other 
properties appértaining thereto and the in- 


„conclusion, of the District Judge is right” and - „come of the.same are or should be devoted 


- asa dismiss the second Eppes with costs. 
Hepa dismissed, 


- to the np-keep of tho asthan and to charitabla 
purposes. The mahant of the asthan for the 
time being manageg the property but canno} 
dispose of it.” On the death of a muhuné his 
‘chela, or the senior „chele. if there are more 
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than one, succeeds as mahant and is installed 
by the nihang sannyasis of the district who 
are present. Mahant Narbadeshur Ban died 
in May 1904, after having nominated the ap- 
pellant his only chela as his successor and 
the appellant ; was duly installed on June 12th, 
1905. He isin. possession of part of the 
property of the asthan and is entitled to 
possession of the remainder. Narbadeshur 
Ban mortgaged Diwarda one of the villages 
in List Ato the. respondent on February 
17th, 1899, but the deed was: without con- 
sideration, was executed without authority 
and i is not binding upon the appellant. On 
these allegations the appellant prayed for a 
decree for possession-and mesne profits.» The 
respondent denied all the above allegations 


except that the mortgage | of February. 17th, 


1899, was executed in hisfavonr. As to this 
he pleaded that Narbadeshur Ban had fall 
power to make the mortgage and that it was 
supported by good consideration. 


Seventeen issues were fixed, some of which ` 


did not concern the parties to these appeals. 
The Subordinate Judge held that there 
was an asthan as alleged by the appellant 
to which were attached the properties speci- 
fied by the appellant and that the income of 
them should be devoted to the maintenance 
‘of the asthan and to charitable purposes, 
that the mahant for the time being had no 
power to dispose of the property, that the 
appellant was the chela of Narbadeshur Ban, 
wag entitled to succeed to him and was duly 
installed as mahant, that the mortgage of 
Diwarda dated February 17th, 1859, was 
binding on the appellant to the extent of 
Rs. 1,000, which was applied in part satisfac- 
tion of a decree passed against Narbadeshur 
Ban, and that appellant was entitled to the 
village but could take possession only on 
payment of Rs. 10,000 to the respondent. 

The appellant contends that the mortgage 
is not binding on him at all and that he is 
entitled toan unconditional decree for posses- 
sion of it. The respondent.in his appeal con- 
tends that Narbadeshur was absolute owner 
‘of all the property and the appellant is not 
entitled to challenge the mortgage, that, 
even if the village be. held to have been at- 
tached to an asthanand Narbadeshur be held 


ta have been only the mortgagor thereof, 


the mortgage is valid and binding on the 
appellant inasmuch as the appellant advanced 
the money secured thereby in good faith after 
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fall inquiry and in order to save the property 
from sale in execution of a decree against 
Narbadeshur. 

The respondent does not challenge the find- 
ing of the Court below that the appellant is 
the lawful successor of Narbadeshur Ban. 
The appellant does not now deny the passing 
of the consideration stated inthe mortgage. 

The questions for decision are, therefore, 


whether the property in question was held, 


by Narbadeshur Ban and his predecessors as 
managers of the property attached to the 
alleged asthan, and, if this is answered in 
the affirmative, whether the mortgage is in, 
whole or in part binding upon the plaintiff. 
According to the JWagzb-ul-arz and other 
papers the property was granted by the 
Emperor Alamgir to one Kandi Ban described 
as sniccesso) of Sahaj Ban more than 250 
years ago and has since then passed from 
guru to chela (See Exhibits 16, 17, 23, 25, 
27, 29, 31, 33 and 85). Upon the Teatrai 
of British rule after the Mutiny Dirgrag Ban 
10th in descent from Kandi Ban was found 
in possession of the property. He stated in 
the inquiry held under the resumption of 


‘muaft rules that the muaf had been granted_ 


by Alamgir for the purpose of feeding fakirs 
(waste khairat sadabarat) and that the 
whole ofthe income was still spent in charity 
except Rs. 50 or Rs. 60 which he spent on 
himself (See Exhibit 59). This sccount was 
confirmed by the Kanungo (Exhibit 19) and 
the Government confirmed the muaf for the 
hfe of Dirgraj. Dirgraj and his ‘successor 
Narendra Ban died during the progress of the 
first regalar settlement and the property was 
decreed to Nageshur Ban who had succeeded 
Narendra Ban (Exhibits 18 and 34). Descent 


of property from guru to chela does not | 


prove that the property is trust property or 
attached to religious or charitable institution. 
It indicates only that the holders were mem- 
bers of a sect of sannyasis among whom’ 
property descended from guru to chela. The 
fact ‘that the Government confirmed the muaft 
is equivocal, Gobind Kumar Roy .Chowdhry v. 
Debendra Kumar Ohowdhry (1).But the holders 
of the muofi seem to have been known as 


- ‘mahants’-—an appellation which suggests that 


they were heag’ of an institution of some kind. 

The witnesses for the plaintiff say that there 

is an asihan or gaddi of nihang fukirs at 

Srinagar-and. that the appellant succeeded 
(1) 12 0. W. N, 90 at p. 98, 
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Narbadeshur ‘Ban and the latter oiie 


w 


* Nageshor Ban as mahani thereof. The 16th 


witness for the plaintiff is the ` kotwal of the 
asihan in question and other asthans. ‘The 
appointment of - kotwal implies the existence 


` ofa regalar institution. The third witness for 


the plaintiff ‘is the Sri Mahant, te. Head 
mathant of a group of asthans’ (Mandal). 
He says that the Srinagar asthan is in the 
Mandaland that the maiant for the time 
being cannot alienate the property. Some of 


‘the witnesses say that the income of the 


property is or used to be spent in charity. 


` Even the, witnesses for the defence talk of 


the plaintiff's predecessors as mahants of 


Srinagar and they call the place where the ' 
appellant and’ his predecessors lived a gaddi- ` 


or asihan and they say that it ‘has always been 


a nthang g2ddi or asihan, ù. e., a gaddi occupied | 


by nihang or celibate fakive, as ~dis- 
tingaished from Grihast fakirs i. e., house- 
holders of men who marry; and they say 
th&tin this asihan the murwa chela, i. e., 
the chela who is shaved by his yuru succeeds 
his guru. D. W. 13 Bhawani Ban a Goshain 
of Kuria Bankat which is close to Srinagar, 
though he asserts that the mahani of the 
Srinagar can transfer the property, says that 
it is an ancient asthan and that the villages 
it have belonged to it 
long time D. W. -19 


for œ very 


Umrao Ban talzs of the institution atb ` 


[Srinagar as a muth, It appears to me that. 
` even the evidence of the witnesses called by 


' * the respondent shows that there was and is a ` 


charitable and religious institution at 


` Srinagar, that the institution has a mahani 
‘and that the property is attached to the’ 
‘institution and is not the private property of 
‘the mahani for ‘the time being. For an 
- example of on institution of this kind I may 


refer to the case of Parsotam Girv. Dat Gir 
-(2). “Of late ‘years this asthan seems to 


have fallen into-bad hands and parts of the — 


_ property have been sold and mortgaged but 
these transactions do not prove that the pro- 
* perty is transferable. Moreover the respon- 
dent failed ta prove- “moat of the transfers” 
"alleged by him. 

: The circumstances lendin mp to the morte 
gage in favour of the “respondent are ‘as’ 
follows—Cthirao’ (D. W. 1,) held a bond for- 
Rs. 9,000‘from Narbadeshur Ban on which 


he Dron hi a suit and obtained a decree for 
(2) 25 A, 206 2 


‘does not validate a transfer which 
‘otherwise be invalid. Asa general rule of 
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a Rs. 12,000. The village now in 
_ question and another village were attached 


and ordered to be sold. Narbadeshur Ban 
obtained leave from the Court under section 
305 of the Code of Civil Procedure, 1£82, to 
raise the amonnt of the decree by mortgaging 
the property to the respondent. Needless 
to say permission granted under that section 


would 


Hindu Law property given for the 
maintenance of religious worship and of 
charitiés connected with it is inalienable but 
it has been held repeatedly that such pro- 
perty may be alienated in case of necessity. 
The powers of a manager of the property of 
an institution such as that with which we are 
concerned in the present case are the same 
as those of a manager for an infant 
heir (See Prosonno Kumari Debya v. Golab 
Ohand Baboo (3); Parsotam Gir v. Dat Gir 
(2) and cases there cited). It is, therefore, 
necessary to see whether there was any 
necessity for the mortgage in favour of the 
respondent. In the well known case of Hunoo- 


f manpersaul Panday v. Musammat Baboose 
Munraj Koonweree (4) when dealing with the 


question of the burden of proof where an 
alienation made by the guardian of an infant 
heir was in quéstion their Lordships of ne 
Privy Council said (pp. 418, 419):— 
“The argument for the appellant in the 
sacle if correct, would indeed reduce the 
matter for consideration to na very short 
point ; for according to that argument, if the 
facium of a deed of charge by a manager for 
an infant be established, and the fact of the 
advance be proved, the presumption of law is 


prima facie to support the charge, and the Onus, 
‘of disproving it rests on the heir. 


For this 
position a decision òr rather a dictum of the 


Suaddar Dewanny Adawlut at Agra, in the 


-oase of Umed Rai v. Heera Lall (5) was 


quoted and relied upon. But the dictum 
there, though general, must be read in con- 
nection with the facts of that case. Jt might 
be a very correct course to adopt with 
reference to a suit of that ‘partionlar 
character, which was one where the sons 
of a living’ father were, with his suspected 
collusion, attempting, in a suit against a 
creditor, to get rid wot the charge on an 


(3) 14.B. L. R. 450; 21. A. 146; 23 W.R, 253, 
4) 6 M. L A. 993. 
5) 68. -D. N, W. P. 218, 
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, ancestral estate ‘oreated ‘by tne father, on the 
‘ground of the alleged miscondact’of the “father 
id extravagant waste of the estate.’’::.... 
“Their Lordships think that the question’ 
on whom does the onus of proof. lie in such 
suits as the present, is one not capable of a 
general and inflexible answer. . The presump- 
tion proper to’ be made will vary with circam- 
stances, rand must be regulated by and 
depending-on them. Thus, where the mort- 
,gagee himself with whom the transaction 
took place, is setting up a charge in „his 
favour made by one whose title to alieriate 
he necessarily knew to be limited and qaali- 
fied, he may be reasonably expected to allege 
--and prove faéts presumably better known to 


him than tothe infant heir, namely, those 
“facts which embody the representations made — 


to him of the alleged needs of the estate, and 
the motives influencing his immediate -loan.”’ 
In accordance © with this ruling and the: 
numerous cases in which it has been followed 
and applied, it must be held that the 
burden of proving necessity - lies upon” the 
-respondent. ` 
The deoree held by Ghirao was admittedly 
passed upon a simple bond. The bond has not 
- been produced. Chirao says that the money 
‘covered by it was required by the borrower 
for payment of Government Revenue and 
“prior, debts,” bat he can give no particulars. 
He doesnot know the villages in respect of 
which Government venus was due; he 
ad mits that. he did not inquire about it ‘aad 
that he did not see the bonds which were to 
- Ha paid off out of his advance. He is an 
- unreliable witness. The respondent owes 
money to him and the witness's brother 
hold a theka from 
witness 18 plainly interested in supporting 
. the- respondent. The respondent: has not 
_ himself given evidencesin the case. His agent 
“ Guptar’ saya that he paid Rs. 10,000 into the 
Treasury. on aceoant of the decree ‘and the 
balance’ in cash to Narbadeshur who said that 
.-he had to pay some Government Revenue and 
some ‘creditors. The witness says that 


__ Narbadeshur paid some money to a banya - 


“Anda mahajan in his .presence. All this is 
very vague and “unsatisfactory. The Sub- 
‘ordinate Judge holds and. Lagrée with him 
“that it hag not. been proved that the bond on 
|. which the decree ‘was pfssed “was “executed 
for any, necessity’ affecting the property of 
o Abe asihan. ub che upholds the _ mortgage 
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the respondent, The 
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„to the -extent of Rs. .10, 000 me ‘that sam . 


“ja proved to have been paid into -Court on 


account of Ghirao’s decree. -His view is that e 
necessity. is established by the .fact of the” 
decree and the order for sale of the property. . - 
The appellant contends that. a sale of -the ' 
property under that decree’ would not have . | 
been binding apon the appellant, that the!” . 


respondent must have-known this, and if he 
did not know it he should have looked behind 
the decree and inquiredintothe circumstances - 
in which it was passed, and that he would 
then have come to know that a sale. under 


pio 5 


pad 
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the decree, would not be. binding upon the-+ : 


judgment- debtor's suecessor in office. The 
evidence shows that Narbadeshur, Ban kept 
the defendant Afusammat Rudra for several- 
years, that her daughter -was married to the 
respondent's son two or -three years before 
the mortgage in question.” According to" 
Musammat Rudra Rs. 12,000 or Rs. 14, 000 | 


was spent in the marriage. She says that the 


only income that Narbadeshur had-was from 
the property’ which the” appellant. s&ys 


, appertained to the asthan. “The -respondent 


must have known that Nérbadeshur was 
living beyond his means, -A person lending 
money to the manager of: an asthan is`not 


. necessarily affected by precedent mismanage- 


ment on the part of the manager, but 1 refer” 
to the respondent's knowledgeof Narbadeshar's 
affairs because it bears on the question of his 
bona fides in the transaction. The decree in 
favour of Ghirao was passed ea parte. It did 
not show the purpose for which. the debt had 
been incurred nor did it purport fo bind the” 
asthan. The question whether a decree of 
this kind affords sufficient protection to a. 
person inthe position of the respondent’ is 
disctssed by Mayne at page 449 of. the 6th 


Edition of his work on the Hindu Law, where - l 
“The result of the.decisions appears | 
to be, that the party who relies or the decree- 


he says: 


is entitled to assume that it was properly- 


passed, and that everything-done underit was S 


properly done. But the extent to which this 


-will benefit him dépends upon the nature of 


the decree and the person against whom it - 
was given and upon the form of the proceed- 
ings taken in execution of the decree. I+ is 


eviderit’ that a decree may beone which upon ; 


its face.and by the mere fact-that it was 


, passed binds the person against whom it is 


enforced. Or it may be one which will not” 


bind him unless something was proved inthe . 


a a 
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course of the case, and that something may or 
may not have been proved. Again, the form 
of the decree, and of the proceédings taken 
under it, may show that the creditor, while 
only snide his debtor by name, sued him as 


` the representative of the family, in order to 


bind its property, Or, conversely, it may 


_ appear that, although the ‘creditor . had a re- 


- medy, which he might have enforced, against 


the whole family, and its property, he chose 
to restrict his original debtor and the interesta 
of that debtor.” It appears to me that this 
statement of the law is borne out by ‘the 
authorities. Itis obviuns that a decree for 
money by itself or even a decree for money 
followed by an attachment and order for sale 
does not necessarily prove thata debt has 
been incurred for necessity. In the present 


. case the decree proved nothing of the kind 


aa 


for it was passed ex parte against Narbadeshur 
Ban on-amoney bord, It merely established 
against him theexistenceof a debt but gave no 
information as to the nature of it! Ses Reotes 
Singh v. Ranjeet (6). ], Tt did not purport 
to be passed against him as representing the 
institution over which he presided ay in 
Manitkka Vasaka Dastkary. Balagopala Krishna 
Ohetty (7) nor did it give the decree-holder 
the right to proceed against the property of 


the institution as in the case of Parsotam Gir. 


v Dat Gir (2) referred to above. In some cases 
no doubt the existence of a decree and an 
order for sale are sufficient to establish neceg- 
sity, see Sheoraj Kooer v. Nukchadea Lall (8), 
where a decree was passed against a minor, 
and his property was proclaimed for sale; 


‘Prosunno Kumari Dabya v Golab Ohand Baboso 
(3), where the decrees showed that the debts’ 
. were to bo realized out of the Dewuttar lands; 
“and Girdharee Lall v. Kantoo Lull (9) where 


& sale in execution would have been binding 
upon the persons who challenged the transac- 
tion; on which the defendants relied. Bat 
the Court cannot be bound to accept a decree 


and an order for sale as conclasive proof of. 


necessity.. In Pareyasame v. Sasuckar Tevar 


. (10) the Court.went behind the’ decrees and 


other transactions which were relied upon as 
proof of necessity, and found that they were. 
illusory. Some of the decrees were mere 


(8) '2.N. W. P. HO. B. 50. "ee 
(7) 29 M 53; 16'M. L. J. 415. 

(8) 14 W. R. 72, 

(9) 11. A. 821; 15 B. L. R. 187; 22 W., R. 56. 
(10) '8 M. H. 0. R. 157. 
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devices for recording compromises and the 
majority of the transactions related to loans 


- which the purchaser must have known were 


contracted for personal extravagance. In the 
present case there is no evidence that the 
decree against Narbadeshur was the result of 


‘collusion between him and Ghirao or the re- 


spondent but on the face of it it proved no- 
thing béyond the fact of a debt contracted by 
Narbadeshur. The respondent knew that 
only debts contracted for legal necessity were 
binding on the property of the asihan. The 
decree did not justify: him in assuming that 


. the bond on which itrested was executed for 


“would be binding upon the asthan. 


necessity of any kind or that an execution sale 
There 
is no question of a reasonably oredited neces- 
sity: for the respondent is not shown to have 
made any enquiries at all. On the evidence 
wo must take it that an execution sale of the 
property would have been binding upon the 
asihan only if made in favour ofa person who 


' mada inquiries as to the existence of necessity 


_ upon the asthan. 


` 


for the bond.on which the decree rested and 
believed that necessity existed. In fact there 
was no danger to be averted and no pressure 
The authorities asl under- 
stand them, do not require us to hold that a 
decree and an order for sale are in all cases - 
sufficient proof of necessity. Were it other- 
‘wise there would be no protection for the 
property of a valigioni or charitable institu- 
tion. 

The jostor of the judgment- debtor, the 
form of the proceedings and the nature of the 
decree must be taken into consideration. For 
example, there isa great distinction between 
a decree against a father in a Hindn family 
followed by an order for sale of the family 
property and similar proceedings against the 
head of-a religions. or charitable institution. 
In the former case “the decree is prima facte 
binding upon the family, in the latter it ia 


_ prímu facte. not binding upon the institution. 


The same distinction exists between a decree 
against father in A joint family and a decree 
against one who is only a co- -parcener 
Gangulu v. Ancha Bapulu (11). In my opinion 
-the respondent is not protected by the decree 
‘and the order for sale, and as the burden of 
< proving necessity lies upon him and he hag 
failed to discharge it or prove that he made 
enquiries as to the existence of necessity, and 


believed thatnecessity existed, it must be held 
(11) 4 M, 87 ; 


~ 
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CHILLALOR YERRA MUSALA REDDI v, PATHANGI ON : 
-that the mortgage to the respondent is not 88 of 1908, dated Te Fors March 1908 in 


‘binding upon the appellant. 

I would dismiss the respondent’s appeal 
with costs. I would allow the appellant's - 
appeal with costsin the Court below on the 
value of the property and inthis Court 
on Rs. 10,450 and give him a decree for 


‘possession of the village with mesne profits, 


to be ascertained in thé Execution Depart- 
ment, from the date of pine suit to the cale of 


deney of possession. 


Evans, A, J; C.—I concur. 
Appeal allowed. 





k 


; (0.7 M. L. T. 83.) 
MADRAS HIGH- COURT. l 
APPEAL Acaixst ORDER No. 157 or 1908.* 

September 14, 1909. 
Present :—Mr. Justice Munro and 
Mr. Justice Abdur Rahim. 
+ CHILLALOOR YERRA MUSALA 
REDDI— Petirionsr——Ass1GnEE— 
APPELLANT 


ta 


VET OUS S 
PATHANGI RAMAILYA AND OTHER8S— > 
ATTAOHING-ORBDITOR—J UDGMENT-DBBTOR— 


ASSIGNOR— RESPONDENT, ` 


Ciml Procedure Code (Act XIV of -1882), s. 
2783—Assignment of decree—Attachment thereof—KRae- 


` cution application by assıgnee—Order to be passed. 


Where n decree of the District Court was transferr- 
_ed to the appellant and he applied to the District 
Court for execution of the decree and his application 


: was rejected on the ground that it was meanwhile 


z 


~ 


attached under section 278 of the. Civil Procedure | 


Code by the District Munsif’s Court 

Heid, that the order was right and the only remedy 
open to the transferee was to’prefer a claim petition 
to the attaching Court: 


Appeal against the Order of the District 


Court-of Nellore, in Execution Petition No. | 


“ Referred in 4 Ind. Cas. 126, 


“END OF VOLUME V, e° | 7. 


~ 


Original Suit No. 21 of 1902, on the file af 
the District Court of Nellore. 
| Mr. A. Krishnasamy Iyer, for the AC etek 
Messrs. Vencatasubba Rao and Badha- 


‘krishnayya, for the Respondents. 


Judgment.—in this case the decree 
“was transferred to the appellant on the 21st 
February 1908 and on the 24th February 
1908, the appellant -applied for execu- 
tion in the District Court. On the 14th 
March 1908, the decree was attached by the 
District Musat under the second paragraph 
of section 273, Civil Procedure Code, Act 
XIV of 1882, and a notice of attachment was 
sent to the District Court requesting — 
that Court to abstain from’ executing the. 
decree until the notice was cancelled by 
the District Munsif. On the 27th March 
1908, the execution application came on for 
orders and was rejected on the ground that the © 
decree could not be executed owing to the 
attachmentthereof by the District Mansit. 
We think this order. was right. The terms - 
of the second paragraph of section.273, Civil 
Procedure Code, Act- XIV of 1882, are 
imperative, and the District Court had no. 
alternative, but to stay execution and refuse 
to grant.the appellant’s application. We. 
have been referred to the judgment in appeal 
against Order Nu. 222 of 1907. In that cabe 
no question under the second paragraph of 
section 273, Civil Procedure Code, Act XIV | 
of 1882, was raisedin the argument, nor, 80 
far as we have been able to ascertain from 
the papers, could any such question have: been 
raised. The appellant’s.remedy was to prefer 
a claim in the District Munsif’s Court. This 
appeal fails ard is dismissed with costs. 
Appeal dismrssed. 
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‘Abandonment of land— Absentee—Oo-’ 
sharer —Adverse possession. ; 
At the Settlement of 1862, the ancestors of plaintiffs 

and defendants -were recorded as co-owners, but de- 
fendants’ ancestors were recorded as absenteas. - 
Defendante’ grandfather died many years ago, but 
neither he nor his son D made any attempt to re-gain 
possession of the land, though living only a few koses 
from the village, and paying visits to it from time to 
time. On D’s death, the defendants were recorded 

inthe revenue papers as owners ghair kabis. In 1905, 

plaintiffs applied to the Revenue authorities to strike 

out the defendants’ names as owners, but they 
were referred to the Civil Court. Hence the present 
suit: x : 

Held, that there was neither abandonment on the 
part of defendants nor adverse possession on the part 

-of plaintiffs, 

Before & co-sharer can establish a plea of adverse 
possession, he must prove by the clearest and most 

- unequivocal conduct on his part that he openly and 

to the knowledge of his co-sharer asserted and claim- 
ed exclusive ownership of the land claimed more than” 

12 years before suit. 4 . z 

“A co-sharer can relinquish his share in a joint 
holding, but the evidence of such rèlinguishment, 
who the property is originglly left in the possession 
of a co-sharer, must be very clear and unequivocal 

_ either by direct act or course of conduct. The right 

of absentees, especially in cases in which their lands 
are left in the hands ʻo? co-sharers, to return even 
after prolonged absence and resume their lands is 
very largely recognised in the Punjab. : 
The question of abandonment is one of fact and 
must in each caso be decided upon the evidence giyen. 
e Ram Chand v, Kirpa Ram, 120 P. R. 1908; 172 P. 
W. R. 1908, followed. Kıgra v. JIWA, 18 P. W. R. 1910 








et ene Adverse posses- 
sion—Co-sharer—Abandonment defined—Limitation. 

1. Possession may be either actual or constructive. 

2. While either kind of possession exists in the 
proprietor, time does not begin io run against him. 

8. Where one co-aharer holds the share of another 
co-sharer, who had simply ceased’ to hold actual 
possession, the holder’s possession implies construc- 
tive possession by the proprietor. 

4. Where the absentee has “abandoned” possession 
it ia impossible to talk of the co-sharer’s possession 
of the remaining person’s share as being possession 
on behalf of the latter. nm = 5 

5. The long silence and inaction of absentees and 

_their ancestors, are evidence of “abandonment”; the 
possession of absentees ceases when they leave the 
village and cease to take s share of the profits. 

. 6. “Abandonment”, as applied to absentee cases in 
the Punjeb, is an intentional quitting of possession by 
the ‘proprietor coupled with an intention not to 
resume it. Apart from the law of limitation an 
absentee proprietor, who. has abandoned his land, 
cannot be deprived of his title to recover it except by 
some act of his which would opefyte as an estoppel. 

7. An absentee is entitled to recover possession of 
his property, notwithstanding the abandonment, if he 
sues within 13 yeirs of the abandonment; but at the 
end of 12 years all his rights are lost, 


Ld 


Qed 





Abandonment of land—concld. 
Bam Ditta v. Ghulaman, 85 P. R. 1893 (F. B.), relied 
upon. -> 
Nawab Mohammad Amanullah Khan v. Badan Singh, 
23 P. R. 1890, (P. C.); 170. 187; 16 I. A. 148, Jodha 
v. Dhani -Ram, 80 P. R. 1901; Dhan Singh v Har- 
naran Singh, 85 P. R. 1909; 185 P. W. R.1909; 8 Ind. 
Cas. 599, and Gobind Lal Seal v Debendranath Mullick, 
6 O. 811, distinguished. Suraya JAH v. Azar, 17 P. 
W. R. 1910; 29 P. R. 1910 888 
Abatement—Death of respondent—His repre- 
sentatives not brought on record—Decree passed 
against all the ` respondents—Pre-emption decree — 
Abatement of entire snit 897 
Beee wan A. DEAL against costs—Decres for 
damages—-Effect of plaintiffs death during appeal 
i 37 
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—— Of sult—Wrong representative 
- brought on record 514 





ae ah 





—— Buit for dismissal of defen- 
dant from service—Death of defendant daring pen- 
dency of ae 58 
Abkarl Act (Mad. Act I of 1886), s. 
. 13—Partnership between a licensed manufacturer or 
vendor of arrack and one not holding a license— 

Whether sllegal. 

Section 13 of the Abkari Act does not prohibit a 
person who has no license from holding an interest in 
the manufacture or vend of liquor jointly with a 
licensed manufacturer or vendor. 

Marudamuthy Pillay v. Rangasaimi Moopan, 24 M. 
401, explained: 

8. A. No. 870 of 1908, approved. 

- Quera-—Whether the prohibition against such part- 
nerships promulgated by the Commissioner of Abkari 
Revenue, in the license forms, is legal? Narita Barr- 


-BAJU v, PURAN AcHuTHA . BAJAJER, 7 AL L. T, 176; 20 


M L. J. 887 
Absentee. | See ABANDONMENT. 


-Abandonment of land—Absentee— 
Co-sharer—Adverse possession 840 








Accomplice—Evidence—Admiasibility — With- 


drawal of prosecution—Formal order of discharge 
not passed “Si 


Acknowledgment. See LIMITATION Act 
(1877), s. 19. 





—— Of debt—Mere nae 


ture 
_Acquiescence—LEstoppel by conduct—Waiver 


- —Oo-sharera of mahal—Occupanocy holding sur- 
rendered to some of the co-sharers—Expensive liti- 
gation—Laches of the other co-sharer—Notice— 
Failure to share in risk—Subsequent claim to share 
in profit-—Suit for joint possession of surrendered 
holding—Equity — 








Revergsioner recognising alienee’s 
right—Heceiving revenue as Lambardar 
SSE A a Laches — Waiver—New 





cage in 


appeal 
"in allenation—Inoction for 
997 


.9 years 
` ACtS—GENERAL. 
Act 1839—XXXII. See INTEREST Act. 
— 18069 — Al. See BENGAL Ravenve SALE Law. 
——— 1859--XTII. See WORKMAN’S BREACH OF Con. 
TRACT ACT, 
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Acts—GENERAL—conclå. . 


Act 1850—XVII. See JuDIGIATL, OFFICERS Prorec- 
TION AOT. 

1860—-XLV. See PENAL Oops. 

18681—-V. See Pouror Act. 

1868—XK. See EELIGIOUS ENDOWMENTS Act..- 

1865—--V. See ÜHRISTIAN MARRIAGE Act. 

1865— X. See Succkasion Aor. 

1869—-1V, See DIVORCE Act. | 

1870—VII. See Count Fers Act. 

1871-—XV. See FACTORIES Act. 

1871—XXUI. See Pewstons Act. 

1872—I. See EVIDENCE Act. = 

1872—-TX. See CONTRAOT Act. 


1873— X. See Oatus Act. 

1877—I. See Sprcirio BELEP Act. 

1877—-TIL. See REGISTRATION Act. 

“1877—-XV. See LIMITATION Act. 

1878-- I. See Oprom Act. 

1879— XVIL See LEGAL PRACTITIONERS ACT. 

1881—-V. See PROBATE AND ADMINISTRATION ACT. 

1881—-XX VI. See NEGOTIABLE [NSTRUMBNTS ACT. 

J882—-Tl See Trusra ACT. 

1882—-TV. See TRANSFER OF PROPERTY AOT. 

1882—-V¥. See HASEMENTS Act. ih 

1882— XIV, See Orvit PROCEDURE Conk. 

1882—-XV. See PRESIDENCY MALLE CAUSE 
Courts ACT. 

1884—LV. See EXPLOSIVES Act. 

1887— VII. See Burrs VALUATION Act. : ; 

1887—IX, See PROVINCIAL SMALL Cause 
Courts Aot. 

_1889-—-VII. See Sucorssitonw ÜERTIFICATE ACT. 

1880—VIIL. See GUARDIANS AND Warps Act. 

]894—-T. See LAND ACQUISITION ACT. 

1897—X. See GENERAL LAUSES AOT, ii 

1898—V. See URIMINATL Procepure OODE. 

1898. —- VI, See Post OFFICE ACT. 

1899—.:.. See UANTONMENT CODE.’ 

J889—IT. See STAMP Act. 

1899— 1X. See ARBITRATION ACT. 

1908—I. See ENCUMBERED ESTATES Act. 

1907—ILI. See PROVINCIAL INEOLVENOY Act. 

1908—V. See Crvi PROCEDURE CODE. 

1808—VII. Ses NEWSPAPERS INCITEMENT TO 


OFFENCES Act, 
1808—-IX. See LIMITATION Acv. | 
Acts—LOOAL. - 
Act 1859—X. See LANDLORD AND TENANT PROCE- 
DURE Act. 


1864—11 See ADEN COURTS ACT. 

1864—IV. See MADRAS Act. 

1865—-XVIIL See Mapras EèTaATESs LAND Act. 
1865— VIII. See Mapras RENT Recovery Acr. 
1868— VII. See PUBLIC DEMANDS Recovery Act. 
1870—VI B. O. See OBOWEIDARI Act, 
1872—-IV. See PUNJAB Laws ACT. : 
1873—ITI. See Civin Courts Aor, à 
1876—I (Mad.). See Aor. 

1878—V. See BOMBAY ABKARI Act. 

1879—-V (Bom.) Sre Lann Revervz Cong, 
1879—XVII. See DEKKHAN AGRICULTURISTS' 
RELEF Act, 
1880—JIX. See Cass Act. P 
1881— XII. See Oups Rent ACT. 


REVENUE Act. 
1882—V. See Mapras Forusts Act, 


INDIAN OASES. 


1872-—-KV. See CHRISTIAN MARRIAGE ACT: -. 


1881— XVIII. See CENTRAL Provinces LAND 
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~ Acts—LOOAL—coneld. 


Act 1884—1I1 B. 0. See BENGAL MUNICIPAL Act. 
—— 1884-—-TYV. See ea DisTRIOT MUNICIPALITIES 
CT ‘ 
1884—-V. See Mapras Locat BOARDS Act. i 
1884—-XVIL. See PUNJAB Courts Acr. 
1885—-VIIL Ses BENGAL Tenwanoy Act. 
1886—-I (Mad). See ABKARI Aor. 
1886—-XXIL See Ounw RENT Act. 
1887—-XII. See Bencar, N.-W. P. AND Asean 
r i Crvit Courrs Act. 
1887—-X VI. See PUNJAB Tenancy Act. 
1887—-X VII. 8ee PUNJAB LAND REVENUE Act. 
1888—TI. See BOMBAY Ciry Moniorpat Act. 
1898—IV. "See MADRAS Act. 
1895—I B. O. D alas DEMANDS RECOVERY 


“1695— 1. See MADRAS HARRDITARY VILLAGE 
OrTICES Act. 

1897—7. See BENGATL Estates PARTITION Act. 

1899—-ITI B.O. See Cancurra MUNIOIPAT, ACT. | 

1900—I. See MADRAS Act. 

1900—-VI. See Lowe BURNA Courts ACT. - 

1900— XINI. ain PUNJAB ALIENATION or LAND 

CT. 

1901—-11. See AGRA TENANCY Act. . ; 

1901—ITL See U. P. LAND Revenve Act. 

1801—-VI. See Assam LABOUR AND EMIGRATION 
AcT. 

1902—I. See MADRAS Court oF Warps Act 

1804—TII. See Mapras Orry MUNICIPAL Act. 

1905-—-IL. See PUNJAB PRE-EMPTION Act. ` 

1907—Il. See BABTRERN BENGAL AND Assam 
DisorpERLY Hovsas Act. 

1907—-II. See Mapras HILL MUNICIPALITIES Act. 


Acts—REGULATIONS. 
1877—II. See AJMERE LAND AND Revenve RE- 
GQULATION. 


1879—I0L See Assam Looat Rares REGULATION. 
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1905—-XI. See REGULATION. | 
Acts—STATUTES. 
11—12 Vie. Oh. 21. See Insoirvency AOT, 
24-25 Vic. Oh. 67. See Oouncirts Act. 
44-45 Vio, O. 58. See ARMY Act. 
46-47 Vio. C. 52. See BANERUPTOY ACT. 


Act I of 1876 Application for separate registry 
of village— Consent of parties—Refusal by one party 

to consent, effect of —Suit for registration—Tnabslity of 

i non-consenting party for loss—-Defendant liable to pay 
peishoush to Government-—Payment made by-plamtif 
unth defendants notice— Plaintif himselftnterested to 

pay— Contract Act (IX of 1872), ss. 69, 70. 

Under Act I of 1876, unless all patties to the aliena- 
tion conour, the claimant is driven to a regular suit. 

There is no provision inthe aaid Act that any party 
wrongly, withholding his assent is to be liable for any | 
loss which the claimant may inour in consequence of © 
his refusal to congent. The result of his refusal is 
that heis made one of the defendants in the suit, and 
if unsuccessful, has to pay the plaintiff’s costs. 

Where cefendant was bound to pay direot onto. 
put plaintiff in funds to pay certain charges on a 
village to Government, and the plaintiff, who was 
alco interested himmlf to pay those charges, paid tle. 
Government with? the notice and scquiercence of 
defendant: Held, that the: defendant was liable to 
repay to plaintiff unecr ecction 69 or section 70 of the 
Contract Act, l 


"e 
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1882—VII. See REGULATION, .. 


Vol. V] . 
Act I of 1876—concld. 


‘ Under asotion 70 of the Dont rao Aot, a request 
* will sometimes be implied whera the dJefendant has 
notice of the-payment being made for him, and does 


? not dissent. 


Paynter v. Williams, 1 O. and M. 810; 8 Tyr. 894, 3 
L.J. M. C. 105; Alesandsr v. Vane, 1 M and W. 51l; 


_ 2 Gale 57; 5 L. J. Ex 187, referred to. 


The inference of an understanding (i.e, an implied 
contract) batween the parties, will be drawn in cases 
where the circamstances plainly lead to the conclu- 
sion that the owner of the saved property knew that 
the other party was laying ont his mongy in the ex- 
pectation of being repaid. 

Faicke v. Scottssh Impsrial Insurance Oo, 84 Ch. D. 
at 249, 56 L. J. Oh. 707; 66 L T. 220, 853 W. R. 143; 
Nobin Krishna Bose v. Mon Mohun Bose, 7 O. 578; 9 


. O, L. R. 182; Damodara Mudaliar v. Secretary of State 
for India, 18 M. 88; Jarao Kumari v. Basanta Kumar’ . 


Roy, 82 0, 374, referred to. 


Abdul Wahid Khan v. Shaluka Bibi, 21 O. 496; %1 


I. A. 28, referred to. NARATANASWAMI NAIDU v. SEBR- 


“NIYABSA JAGANNADHA, (1910) AL W. N. 80 318 


Actionable wrong—Breach of promise of 
marriage—Mother procuring breach by hor sa 75 


‘Aden Courts Act (II of 1864), 88. 8, 
I5 í 867 


Administration, letters of—Religious and 
charitable ep a A eee of a trustee 
—Sureties 761 








ae to consider whether 
there is estate to be administered—No necessity when 
estate fully administered during long o of 
widow. 
It is the duty of the Goart ia granting Letters of 
. Administration to consider whether there is any estate 
whatever to beadminiatered. . 
In the goods of Nursingh Ohunder Bysack, 30. W N, 


835, Raghu Nath Misser v. Pate Koer, 8 O. W.N. 345 


and Lakshmi Narain v. Nanda Rant, 90.L J. 118 
at p. 118; 3 Ind. Oas. 287, referred to. 

Where the estate of a deceased person was fully 
administered during the long life-interest of his 
widow, there is no necessity to grant Letters of 
Administration to any one for any pupose. LALIT 
CHANDRA v. BAIKUNTHA Nata, 14 C. W. N. 493 395 


Aministrator, mnebio: a trustee—Breach of 
trust 633 . 

Agreement to léase by adminis- 
trator in excess of powers, voidable and unlawful— 
Contract to lease other sharea—Hntire and indi- 
visible agreeoment—Void in entirety 3 

Admissibility. Ses Evipznosz. 


——--_~— Material alteration ‘of award by 
a parby—Admissibility of altered ney to prove 
vested right created by it & 


Unregistered TE ada 
i 519 

















Proof of debt ` 


Admission —Counsel’s an eae ad. 
mission—Review. 





Quere. ~~How far a party is bound by his counsel's 
admissions and whethera mistaken admission ong 
point of law is a good ground for review? GOYIND 4, 
DAWALAT, ON. L. B. 8 -4 


"w 
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Adverse possession against WIDA Gan 55 
Compromise—Olaim by widow 

after decree —Possassion of the other side 640 
—— -_—_—-Oo-sharer—Snuit for profits —Co- 

sharer appropriating profits—Limitation-—Repudie- 
tion of title —Presumption —Evidence 559 
Co-siarer—absentee-—-A bandon- 

















—— 


ment of land 





—~---- —— Abandonment of land—Co-sharer 
— Abandonment defined—Limitation 888 
Failure to deposit redemption 

478 











amount 


lL 





e —-Lease for definite period —Hold- 
ing over—Limitation—Starting point 

———--— —Malaba Law—Melcharth —Valia- 
ity--Receipt of rants for more than 12 years 930 

Taoking of the possession 53 











trespassers 








—— Usnfrauot mort O, pO8808- 

sion of , ve oe "654 
———= — Pasture, right of—Unassessed 
- wasteland—Enjoyment. - 853 
ns en Limited interest—Claim to hold as 
~ permanent tenant—Limitation—Date of commence- 

ment—Transfer of Property Act (IV of 1882), a. 

85—HMortgage suit—Joinder of pirties —Defendants— 

HinduLiw —Joint family —Fsther or manager res 

pres ents sons or other members of family 

Seotion 85 of the Transfer of Property Act requires 
that all persons, having an interest in the property 
comprised in a mortgage, must be joined as parties to 
a suit under Chap. IV of tho Act, relating to such 
mortgage, provided that the plaintiff has notice of 
the interest. 

‘The sechion, however, doas not interfere with the 
„rule of Hindu law that it is open toa father or 
“manager in a Hindu family to represent, subject to 
certain conditions, his sons or other members ina 
suit brought ona mortgage against him. Unless a 
gon or a member can show that the debt of the mort- 
gage had been contractsad for illegal or immoral pur- 
poses and was, consequently, not binding upon him, he 
must be held as substantially represented upon ‘the 
record by the father or the managar of the joint 
family. 

Ramisamiyyan v. Virastmi Ayyir. e1 M 223; Lala 
Burja Prosad v. Golab Chind, 27 O. 724, Khairai 
Mau v. Diim, 32 L A. 35,7 Bom L B. 13 A L.J. 
7i;10.L J. 584 9 0. W.N. 201; 32 0. 236, followed. 
RAMAKRISHNA NARAYAN v. VINAYAK NARAYAN, 12 
Bom. L. R 219 9 








—Real owner minor —Completion of 
title by adverseneas. 

Title by adverse possession cannot be completed 
against a minor before the end of threa years after 
the minor comes of age. ANNAYYAN V. CHINNAN, 7 M. 
L T. 140, 20 M. L J. 355 84 
— Suit against Governnsnt for re- 

covery of a tank—Acts constituting adverse possession 

— Enjoyment of fruits and flowers on the banks of the 
` tank—Removal of st from the tank-—Entry of tank in 

Settlement Register as poramboke, effect of-—Burden 

‘of proof. 

The mere enjoyment of fruits and flowers on the 
banks of a tank and of fishery in the tank for even 30 
and 40 years, will not, as against Government, indi. 
cate ownership, us Government generally allows 
villagers such enjoyment in small villages, and the 
non-interference of Government with such enjoyment 





mm 
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Adverse possession—coniid. 


" ‘does kat Sais a denial of ownership of Government 
_or abandonment by Government of its ownership, 

The Secretary of State for‘ India’ v. Mangeslwara 
Krishnayya, 2° M. 257 ab p. 286, followed. 

The clearing of silt froma tank, and the construction 
of masonry sluices in it bya person and the possession 


-and enjoyment of the tank adversely to the Govern- 


ment for 80 or 40 years raise a presumption of owner- 
ship in favour of that person and shift on to 
Government the burden of showing’ á title or that 
it was in possession at sometime within 60 years prior 
to suit. 

Lf the Government fails to prove that it was ever 
in possession ofthe tank, that person’s possession 
should be presumed to have continued for more than 
the- statutory period and to have established a title 
by prescription. 


The mere entry of the tank in the’ Paimash.and. 


Bettlement . Registers as Government poramboke is in- 
sufficient to prove that the tank is the property of 
Government. 

Anangamanjart. Chowdhrani v- Tripura “Sundari 
Chowdhrant, 14 C. 740 at p. 748, referred to. 
VANGCATRA SN AIYAR 9. Tua SBORETARY oy BTATH FOR 
INDIA, 7 M.-L. T. 189; 20 M L. J. 74 I 


Advocacy—Efort of advocate tu force his opponent 
to produce his ownclient—Unworthy practice—Bus den 
of proof on plamtiff—Trial unsatisfactory— Vatal 
points not elucidated—Suspiwrous circumstances not 


í < probed—Important documents not produced. 


-Tho species of advocacy tolerated by the Indian 
Courts, in which the unworthy effort of the advocate 
on each side ‘is to force his opponent to produce his 
own client in order that he himself may have the 
opportunity of cross-examining that client, 1s a vicious 
practice, unworthy of a high- toned. or reputable 
system of advocacy. ` 

Jn this case the most vital points were not eluci- 
dated, the most suapicious circumstances were not 
probed, the most important and decimve documents 
were not produced, but much discussion was devoted 
to petty discrepancies between the- evidence of the 
different Witnesges examined for the plaintiff. Due 
weight was not given to the conduct of the plaintiff, 
the improbability and inconsistency of the story told 


“ on his behalf, his absence from the witness chair, and 


x 


the non-production of all books or documents. The, 


conduct of the trial was eminently unsatisfactory; and 
asthe burden of proof was on the plaintiff, their 


Lordships held that he had failed to dischargo it., 
Lat KUNWAR v. OHIRANJI Lar, 14 0. W. N, 285; 11 ° 
~C. L. 3.172; 7 M. L. T. 57; (1910) M. wW. N. 


8: 12. Box. 
L. R. 244; 20 M. L. J. 183; 82 A. 104 549 P., C. 


Advocate~General in Indla—aAttorney- 

. General in England—Advocate General’s powers— 

' Suit in respect of public constructive nuisance— 

Excessive-remedy—Vexations suit—~Power of Court 

to refer back snit—Huistory of Advocate-General’s 

“ powers traced 213 
Agra Tenancy Act (Il of 1901)—Order 

> dismysaing a sint for dafault—Appeal. 

No appeal lies from an order dismissing ‘a gnit for 
default under the Agra Tenancy Act. KARANPAL 
BINGH v. BHIMA MAL, 7A. L. J. 246 423 

— 20—Eapro- 





—— ss. 10, 
pristary tenancy, tusufructuary mortgage of —Money 
NE cannot be given—Trangfer 4 Property Act 


INDIAN CASES, l E 


Agra Tenancy Act—oonoid. , - 
av of 1883), s. ` 83—Oontract Act (IX of 1872), s. 


A usufructuary mortgage ofan exproprietary ten- 


ure is void in view of the terms of sections 10 and 20°. 


of the Agra Tenancy Act, 1901. Thereforo, if posses- 
sion is not given to the mortgages, he cannot recover 
even the mortgage money from the mortgagor. 
Murlidhar v. Pem Ram, 22 A. 205, followed. 
Jijibhai Laldas v. Nagji Golab,11 Bom. L. R. 693, 
3 Ind. Oas 761, 
KHELAWAN Rat, 7 A. b J. 880 


S. 20 557 


ENG E anny 5 20—Occupancy holding 

—Usufructuary morigage prior to the passing of the 

- Act—Mortgagse not gething possession—Suit for 

possession after the passing of the Act—Retrospect 06 

effect of the Act, - 

B executed a deed of usufructuary mortgage for a 
term of 20 years, in respect of his occupancy holding 
in 1896, in favour of O. O sued for recovery of 
possession as usofructuary mortgagee after the 
passing of the Agra Tenancy Act, 1901: Held, the 
O’s claim should succeed; that Act II of 1901- did not 
affect retrospectively, that if what the tenant did 
was valid under the law, in force at the time when 
the mortgage was made, and that ifthe mortgagee 
was efititled to enforce his mortgage before the 
passing of the new Act, he would be equally enfftled 
to do so after the passing of that Act. 

Babu Lab vy. Rain Kali, 3 A. L. J. 40; A. W. 


(1908) 28; Khiali Ram v. Nathu Lal, 15 A. 219; ae 


Mohan Das y. Algu, 26 A. 78, followed. ° BHIKHA 2. 
UMRAO SINGH 82 


8, J2 oi holding 
- —Succession—Hindu Law-—Daughter. 

— A Hindu occupancy tenant diód leaving two married 
daughters prior to the coming into force of tho Agr 
Tenancy Act, II of 1901. One of the daughters who 
was indigent succeeded to the holding and died’ in 
1908, leaving behind her sons and a daughter: 

Held, that the daughter was entitled to succeed’ to 
the holding i in priority to the deceased’s sons. DULARI 
v. MULOHAND, 7 A.L. J. 293 ~ 
—_—. ——S. 32—Fived-rate 

ancy-—Division among co-tenants-——Landlorde, 

The tenants of a fixed-rate tenancy are entitled as 
between themselves to divide the holding; such 
division cannot bind or any wise prejudice the land- 
lord but as between the tenants themselves it is 
perfectly legitimate. BHEOBALAk Katwar v. KALAK 
SINGH 3I 


tët- 











1ce aa §, 177 — Decree” 
ing of, ns. 177-—-Ciutl Procedure Code (Act XIV 


distinguished. DIPAN BER v, Bat- 
557 


t 


of 1882), ». 54 (d)-—-Order of Assistant Collector re- , 


gecting plaint— Appeal, 

~ An order passed by an ‘Assistant Collector of tbe 
first class.rejecting a plaint under seotion 64 (d) 
of the Civil Procedure Code, 1882, not being a decree 
within the meaning of section 177:of the Agra 
Tenancy Act is not appealable to the District Judge. 

Zohia v. Mangoolal, 28 A. 758, A. W.N. (1908), 228; 
3 A. L. J. 569 (F. BA, ‘followed. 

Quinn v Leethan, (1901) A. C. 495 (508), 70 L. 7. 
FP. O. 76; 66 J. P. 708; EI: B. 749; 50 W. E. 189, 
85 L. T. 289; Kharag Singh v. Pole Ram, 27 A. 81; 
referred to. MAHONMAD ABDUL Aziz v. MAHOMMAD 
JALIL - 7 3 


[1910 . 


~ 


mean- 


Vo. V] p 


Almere Land and Revenue Regula= 
lon (II of 1877), S. 41—Usufructuary 


mortgage—Parting nth proprietary rights—Ewpro-. 


prietary tenancy, how created—“Temporarily,” mean- 
e tng of—“Continued tn occupation,” s+ntérpretation of 

— Absolute ownership and usufi uctuary mortgage, dis- 

tinstion betwoeen—Interpretation of statutes—Canons 

of interpretation —Plain and natural meaning of words. 

Per Richards, J-— É = : 

A mortgagor, who creates a usufructuary mortgage 
of his land, “parts” with his proprietary rights in the 
holding within the meaning of section 41 of the 
Ajmere Regulation II of 1877. 

Consequently, he becomes an exproprietary tenant, 
if he continues in ocoupation of the lands comprised 


his own cultivation. f | 

Indar Senv. Nawbat Singh, TA. 553, followed. 

Madho Bharthi'y. Barti Singh, 16 A. 887, not applied. 

The word. “temporarily” in sectién 41 shows that 

-it was intended to include something more than an 
absolute and complete transfer of -all proprietary 
rights. Ona proper interpretation of the section, it 
includes the case of a usufructuary mortgage. 

Per Karamat Husain, J.:— 

According to the rules of interpretation, a Oourt 
has to look to the plain and natural meaning of the 
words employed and ıs not to be influenced by the 
consideration that the interpretation frustrates the 
~ object with which the Legislature framed the law. 


T® interpreting a- statute, a Court must not be 
swayed by what was understood to be the law in a 
particular locality or by a section of a community. 

Mohesh Chander y. Madhub Chunder,18 W. R. 85; 


in the holding which vere, prior to the mortgage, in 


Balharan Rai v. Gobind Nath Tewari, 12 A. 1295 


3 


Kadar Bakhsh v. Bhawani Piasad,t\4 A. 148; Adminis- 
trator General of Bengal v. Prem Lal Mullick, 22 O. 
7 788,221. A. 107; Normdra Nath Sircar v. Kamta 
Basins Dass, 28 O. 583; 22 I. A. 18, referred to. 
‘, Canons of intérpretation of statutes discussed. ~- ` 
Ina usufructuary mortgage, the transfer of full 
ownership temporarily does not take place. The 
term “temporarily” im section 41 of the Ajmere 
Regulation II of 1877 does not justify the inference 
that a usufractuary mortgage passes the fall 
ownership for a time and thus creates an ex-pro- 
pristary tenahoy. 
An owner of a holding who has made a ugulrnobuary 
mortgage of his holding has not thereby ‘lost or parted 


with his proprietary rights either temporarily or per- _ 
manently”’; and he does not consequently, become an” 


exproprietary tenant of his khud kasht in the holding. 
Indar Sen y. Naubat Singh, 7 A. 553, not followed. 
Madho Bharths v. Barti Singh, 16 A. 887; followed. 


Briyymohan Das v. Algu, 26 A. 78, Babu Lal y. Ram. 


Kali, 8 A. L. J 40; Sheo Lal Singh v. Sukhdeo Singh, 
6 A. L.J. 487; 81 A. 868; 2 Ind. Cas. 452; Bhika v. 
‘ Omra Singh, 5 Ind. Oas. 82, relied upon. 

The words “continued in possession” in section 41, 
mean lawfully continued in occupation; and, therefore, 
if the transferor, in spite of a covenant to put the 
transferee in possession of his khud kasht, continues 
to hold on his khud kasht, he cannct be deemed to 
continue in possession within the meaning of section 
41, and cannot acquire the rights.of an ex-proprietary 
tenant. Section 41 has mo appli@afion to such a case. 
.- Distinction between usufructuary mortgage and 
transfer of absolute ownership discussed. NEMI 


. GHAND V. GANESH, 7 A. L. J. 870 - : 503 ~ 
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Allenation, See Cusrou, AND HINDU Law. 


See PLEADINGS. 


= Of decree after decision of 
the appellate Court 261 





after decision of appellate 
Oourt `: 304 








—— Of plalnt—Soubstitution of 
new plaintiff—Suit -barred—Computation of the 
period of linitation 931 


Appeal—<Adding respondent——Interested in the 
result of appeal—Cross-objection—Limitation654 
——---— Appellate decree in favour of respondent, 
whether enuresfor the benefit of the respondent 

who did not appeal 
Application for setting aside sale under sec- 
tion 811C P., C.—Dismissal for non-appearanco— 
Appeal against order, whether lies. 493 
—————Costs . - 342 
—— ———Arrest of judgment-debtor—Order rejecting 
application for exemption 909 
————Teath of defendant, pending appeal— Abate- 
ment —Appeal against costa-~Decree for o8- 
Rffect of plaintiff's death daring appeal. ° 937 
-Decree passed in a suit brought Pa 4 








private award 


Deoree in accordance with the award 621 
Dismissed for defanlt-—-Restoration—Daty of 
pleader—Dnaty of Court—Practice. 120 

~- from order of Assistant Collector rejecti 
371 





a plaint 
from order dismissing a suit in default under 
423 


f Agra Tenancy Act 


, forum Of—Valusiion fixed by Court— 
Non-payment of institution fee—Dismissal of suit— 
Right of plaintiff to appeal 18 

———— forum —Execution of decree—Valuation 





Ground common to all defendants—Dismissal 
of suit on appeal by one defendant—Mortgage by 
Hinda lady—Snuit against reversionera and their 
transferee—Decree by first Court—Appeal by trans- 
feree—Dismissal of whole suit whether legal 


Interest on mortgage decree allowed by 
first Oourt—Interference by appellate Court 127 
Misjoinder- of causes of action 46 





“————- Order of District Judge refusing anaota Sr 


appointment of receiver. 


—Practice—Questions of law decided—Rem- 
and for decision of questions of fact-—-Constrachion 
of mortgage-deeds—Anomalous mortgages 701 
Partition snit—Final decree made--Appeal. 
against the preliminary decree only not NOG 


Refusal to exercise jorisdiction 158 

—— — Order admitting application for review 182 
- from -order granting application for re- 
view—Jurisdiction of appellate Gourt 725 
Review—Exeoution pioceedings 483 

Right of—-Not matter of procedure 980 
Buit for partition—Appeal by some defen- 








` dants without impleading others—Dismissal of 


appeal 
—— under Madras Forest Act--Computation 
of time—Time requisite for obtaining copy 
Cin. Procedure Dode (Act V of 1908), O. 
XL, R. 1, 8ub-R. (1), cl. (d) & O. XLIII, R.1 (a) 
Receiver, directions to. i 





` 


1016 
Appeal—concld. 


The appointment of a receiver was agreed to by 

~ the parties, and the Oourt gave certain directions as 

regards the disposal of the renta and profita of the 
property, under Order 40, Rule 1, clause, (d): 

Held, that the order giving those directions was 
appealable under Order 43, Rule 1, clause (s) of the 
Civil Procedure Code. ANAND Das v. Raw PERKASH 
Das, 14 C. W. N. 183 | 6 

Contention going to root of litigation and 
arisiiig on pleadings allowed to be taken'in appeal for 
the firat time. 

A contention, which goas to the very’ root of the 

- litigation and arises on a consideration of the plead- 
ings, can be allowed to be raised for the first time in 
appeal. Lari ÇCHANDBA V. RarkuntuHa NATH, Beye C. 


W. N. 468 





= Criminal—Oonviction by "Magistrate 
= under sections 447, 852, P. Code—Conviction under 
* . geotion ne i Code, by appellate Cont iy 

2 ——— san -Disposal on the ‘evidence of 

| prosecution only—Procedure 928 


— —-- ———Jndgment—Appellate Oourt 











—Contents of JANE men ane of unlawful aa f 


and theft 
Second ere in’ second appeal to 
join party, not to be allowed . - 105 
Plea of Res judicata whether ou 








. taken in 


—————Determination of annual rent— 
Admitted rate | , 34 
Tana Lessor and Iessee—Objection as to 
= _ - want of notice or cause’ of action can be allowed for 
the first timo in second appeal 6 
————-Point of law—Whether deoree 
fraudalent—Conolusion of law from facts 398 
Death of - respondent—Time for 
‘bringing in legal representatives—Abatement of 
~- sppeal——Appeal filed ander the old: law 20 © 
maea Question’ of jurisdiction and im- 
portant point of law allowed to be takon forthe 
first time in second appeal 52 
` a Power to allow fresh evidence to be 
given—Sparingly used—Practice 666 ’ 








AEE ainai 





p 


Promiasory-note, suit on, by a per- 


son really entitled—-Note executed in the name of- 


another person—Deoree in the Munsif’s Sonrt— 
Dismissal of suit in appellate Conrt 
~ Concurrent findings. 


A finding is nob concurrent where tho appellate 
. Court doas not expressly deal with the question of faot | 
‘decided by tha Ist Coart and fails to give its own 
indepəndent opinion thereon. S#wa SINGH V. Ginnie. 

\ Lat, 8 P. W. R 1910 9 
4 Appropriation of monies paid by debtor to- 
wards snterest--Raght to appropriate—Absence of evi- 
d3nce~—-Cinii Procedure Oode' (Act V of 1908), 68. 109 
, an? 119, O. XLI, r. 10—Order rejecting appeal for 
failure to furnish security for.costs—Order afirm- 


x 4 


`- ang decision of the Oourt below, meaning of—Final - 


- order passed on appeal,meansng of. 
_ An order rejecting an appeal for failure to furnish 
A - socurity for costs under Order 41, R. 10, Civil Procedure 
Code, is not an order affirming the decision of the 


` graph of section 110, Civil Procedure Code, n nor ig 


INDIAN CASES. : 4 


| Court below within the meaning of the last para- - 


pd 


[19]0 


Appropriation—concid. gee 
such an order “ ‘a final order passed on appeal” within 
the meaning of seolion 109, Oivil Procedure Oode. - 
Soudaminee Dousée v. Maharaj Dheraj Mahatab Chan 
Bahadoor, 6 W. R. Mis. 102; B. L. E. Sapp. Vol. 585; 
Rajah Enait Hossein Y. Ranse Rowshun Jahan, 10 W. 


|| 
t 
1 


R. 1 (F. B.); Sunder Koer v. Ghandishwar” Prosad — 


Singh, 80 O. 6708; Karsondas Dharamsey v. Gangabai, 
32 B. 108;9 Bom. L. B. 566; Babu Sakan Singh vV. 
Gopal Ohandra Neog, 8 O. W. N 296, referred to. 
RADHA KISHEN v. JAMNA Prasan, 18 O, 0. 59 D 
Arbitration. See Award. i 

——Decnee n accordance with the 
award —No appeal bies~—Arbitrator delegating author- 





ity. 
Where a decree is in accordance with the award, 
no appeal lies. 


_ Where parties to itio agreed to ` accept | 
certain ‘estimate and’ valuation made bya certain 


person, and the arbitrator proceeded to examine 
that person as a witness and accepted his estimate 
and valuation: Held, that the arbitrator was there- 
“by not guilty of delegating his authority to that 
“person. MUHAMMAD FaxHaR-UD- DIN V. eer or 


— ——— award —Reference by a second 
class Assistant Collector——Ultra vires -Mutation po 


csedings. 
A reference to arbitration made ` ‘by an Assistant 


Collector of the second class in mutation, proceedings, - 


is ultra vires and the award given on such re rence 


has no effeot.  MATRURA PRASAD V. Ganga Rax, siS 


L. J. 69° g 
$< am $$ ACE (IX of 1899), ss. II, 


15—Atard should be written and signed—Omiasion 


by arbitrators to make a written award, effect of. 


Under section 11 of Act [IX of 1899 an award by Ea 


the arbitrators should be written and signed.: The 
arbitrators are bound atthe request of any party ka 
file the award or a copy thereof ın Court ‘and sue 

-~ an award, unless it 
consideration, becomes enforceable as if it were a 
decree of Court. The writing and signing of an 

`, award is not a formality that may be dispensed with 
by the parties. It stands on the same footing a8 a 
decree of Court. 

The plaintiffa and defendants made a , reference of 
their disputes to arbitration. The arbitrators decid- 
ed that plaintiff should receive Rs. 30,090 from 
defendants in monthly, instalments of Rs. 1 ,000 and 
should execute a release of all his interest in the 
subject of dispute. - “The necessary deeds were exe- 
outed to, give effect to this arrangement. The deci- 
‘sion wa’ declared by the arbitratora in plaintiff's 
presence. There was, however, no award in writing 
„ag the parties thought it was sufficient to actually 
carry ont the award The plaintiff sued to set aside 
the award. The defendants pleaded inter alia that, 
as there was a binding award, plaintif’s suit was not 
maintainable: 


Held, that as there was no written award plaintiff's h 


claim was not barred. Cora KRISHNASWAXNY v. 
THATHA pias: (1910) M.W.N. 53; 7 M. L. T, 353 
:374 


I5. 374 
Army Act Act Gi and 45 Vic: Ch. es 
_ $. 

-—— 8S, 144 proviso, 190 802 








is set aside or remitted for re- 


Vol. Vv] ` 
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Assam Labour and Emigration Act Attempt to murder—Fuing two shots~ 


(VI of I901), S. 164—Jurisdiction of Cri- 
‘ “minal Court—Orinuinal Procedure Code (Act F of 

1898), s. 177-- Jurisdiction of Court where inducement. 

to depart was given—-""Emigrate’”’, meaning of. 

“The aconused induced L B to leave Cawnpur in 
order to go to Fiji to work. On the way they stopped 
at Arrah,and there the accused.told L B that he 
would have to go to Sylhet and placed him in a train 
in charge of a Sardar for the purpose of ultimately 
going to that place: ; 

Held, that as LB was not induced to leave Oawn- 
pur in order to go to labour at Sylhet, but in order 
to go to Fiji, no_offence under section 16-4 of the Assam 
Labour and Emigration Act was committed at Oawn- 
pur; that L B did not omigrate within the meaning 
of the Act from Cawnpur and was not induced to 
emigrate therefrom, that it was not until he arrived 
at Arrah that any attempt was made to induce him 
to depart from that place for the purpose of labouring 
for hire in Sylhet, and that the offence was com- 
mitted at Arrah, and the Magistrate there had juris- 
diction to try the offence. Faiz Ant v. EMPEROR, 87 


O. 27 495. 


_Assam Local Rates Regulation (Il 
_ Of 1879), ss. 3, I 7— Rates payable by tenant, 


~ 


Evidence— Statement of victim how far andairhen 

credible—Impropriety of prosecuting a witness during 

trial—-Prejudice—Eaamination of accused—Personal 
tnspection of spot by Magistrate—Penal Code oe 

XLF of 1860), s. 307-——-Oriminal Procedure Code (Act 

F of 1898), as. 342, 556. 

A person’s firing two shots successively at another 
person clearly shows murderous intent. 

Where a victim in agony makes a statement as to 
what had happened with him shortly after the 
occurrence, the concoction ofa false story is highly 
improbable. 

While a case is pending, if is undesirable and 
improper.to start prosecution of a witness for perjury 


: or other offence which the witness appears to have 


amount of—Oontract bytenant to pay in excess of - 


maximum — Realisation in 
landlord any right. 
The maximum rale at present imposed under 
- section 8 of the Assam Local Rates Regulation is one 
annsin the rupee. Audalthough a contract between 

-the landlord and tenant for the latter to pay the full 


amount of local rate may be justified, one to pay any- 


thing in excess of that maximum ia not legal. 

A landlord cannot get a decree for rates at more 
thanone anna inthe rupee, even if fora long time 
he bad been realising more than that. UPENDRA Nata 
` Bex r, Kaweswae KOLITA 
Assignment—Right to recover ‘subscriptions 

—Assignment—Right to sue—Actionable ' claim 


of decree—Attachment thereof— 





“ Execution application by assignee—Order to .be. 
1008 


> sed 

Attachment. See Civit Procepurn Conn. 

- Direction to pay allowance in Court, 
. does not amount to attachment 145 


— m OF decree—Failure of attach. 
ing creditor to execute the attached decree—Attached 
decree barred by limitation—Right of decree-holder 

“ta claim-damages from attaching creditor—Damages. 

.,A decree obtained by plaintiff against one K was 

.attached by defendant, who held a decree against 

plaintiff. The defendant did not execute the decree 

attached and allowed it to become barred. In the 

‘suit by plaintiff for damages against defendant, the 

latter contended inter alia that plaintiff was not 








` entitled to damages as he could have executed the 


decree himself: 

Held, that the attachment of plaintiff's decree by 
defendant did nat prevent plaintiff from executing it 
and that plaintiff was not entitled to recover any 
damages from defendant. ` 
” Pattumma v. Idiri Beari, 13 L J. 285; Sami Pillai 


- y. Krishnasami Ohetti, 21 M. AWI and Adhar Chandra 


Das v. Lal Mohan: Das, 24 O. 778; 1.0. W. N. 676, 
referred to, „ÅRAPAYIL PATTUTHI UMMA v. THACHAR- 
Kavin UMMI, 7 M. L, T., 262 


excess, whether gives. 


committed in connection with the case in the opinion 
of the presiding officer, 

It is inst the provisions of section 342, Criminal 
Procedure Code, 1898, to subject an accused person 
toalengthy examination before all the prosecution 
evidence is over, particularly to cross-examine him 
regarding the line of defence which he is io adopt. 

A Magistrate does not make himself a witness in 
the case by incorporating into it the results of his 
inspection of a spot where something connected with 
the commission of the crime is alleged to have hap- 
pened. Having visited the spot expressly for the 
purpose of the trial, he is fully justified in noting what 
he sees and in drawing reasonable inferences there. 
from g 

Crown v, Harsa Singh, 14 P. R. 1901; 89 P. L. R. 
1901, followed 

Crown v. Manikam, 19 M. 263, dissented from, 
AHMAD Yar Kuan v. Emperor, 1 P. W. E. 1910 Or. 


602 
Attempt to publish sedition 612 


‘Attestation—<Attesting witness—~Party to deed 


cannot be attesting’ witness—Meaning of attestation — 

Pardanashin lady—Keecution behind parda—Hoto 

to be attested—Document to be explained to, and 

understood by, pardanashin lady. 

A person who isa party to adeed cannot be re- 
garded as an attesting witness, therefore, a co-execut- 
ant cannot be considered as an attesting witness. 


Wickham v. Marquis of Bath, L. R. 1 Eq 17; Seal v. 
Claridge, 7 Q. B.D. .516 at p. 619, 60 L. J. Q. B. 316, 
4-4 L.'T. 601; 29 W. R. 698, followed. 


When an instrument is required to be attested the 
meaning is that a witness would be present at its 
execution and shall testify thatit has been executed 
by the proper person. 

Basi Bhushan Pal v. Ohandan Peshakar, 4 C. L.J. 
41; 88 O. 861; Freshfield v. Reed, 9 M. and W. 404, 
6 R. R. 760; Ford v. Kettle,9 Q. B. D. 189; 51 L. J. 
Q. B. 558; 46 L. T. 666; 30 W. R. 741 and Roberta v. 
Phillips, 4 E and B 450, 99 R. R. 558; 24 L.J Q. B. 
171; 3 Com. L. B. 618; 1 Jur. (N. a ) 444, relied upon. 

Where according to the custom of the country, 
pai danashin ladies are unable to appear before male 
witnesses, a document which by independent testi- 
mony is conclusively proved to have been executed 
by a pardanashin lady, may reasonably be deemed to 
have been attested by witnesses who were present 
outside the parda, and who before attestation satisfied 
themselves that there was no fraud, and that the 
document had been actually executed by the lady 
screened off from their gaze. 


r 
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Attestation—concld. 
Harmangal v. Ganaur Singh, 18 O. W. N.40; 8 Ind. 

Cas. 399 and Tari Prosad v Rair Ganga Prosad, 3 Ind. 


Oas 311; 140. W. N. 163, followed 
In theoase of deeda and powers exeouted by 


` pardinishin ladios it is requisite that those who rely, 


upon fhem, should satisfy the Oourt that they, had 
been explained to, and understood, by those who exe- 
cuted them. ii 

In'a case where such a lady had the advice of her 
eldest sister who joined her in the transaction” of a 
mortgago and the husband of the eldest sister looked 
after the matter for the benefit of both, and the 
money was paid into the hands of-the ladies and was 
urgently needed to meet the expenses of the litiga- 
tion then pending in respect of the estate of their 
father Held, tat the mortgage deed executed by the 
lady undor such ciroumstances was valid. SaRURJIGAR 
Broa v. BARODA Kant MITTER 53 
Auction sale—Property sold in possession of 

trespasser—Formal ee 

—Tacking of the possession of two trespassers 
Nicaea eins 273 
Award. Ses Arbitration. 


Agreement torefer to arbitration when 
illegal or against public policy —Agreement with 
object to- stifle non-compoundable criminal case 
Court to examine true uature of agreement 98 


= Pleading of award -m defence—-No application 
made for filing the award—draterial alteration by a 


r 


party—Admissibility of altered award to prore vested 
right craated by st. 


An award of arbizrators can be pleaded in defence 
toa suit, and if valid must be given effect to even” 











though no application for filing ıt in Court was made - 


or even though an application was made bub i did 


_ not succeed, provided that the validity of the award 


was not decided upon in such application 

An instrament which, by reason of an alteration, 
becomes invalid as the foundation of an action, 1s not 
thereby necessarily avoided for all purposes It may 
still be adduced in evidence to show what was origin- 
ally conveyed thereby, as in such cases it. is produced: 
merely as a proof of some right or title created by or 
resulting from its having been exeduted In this respect, 
there is a distincLion between intraments which have 
a continuing effect and instruments which produce 
thóir fall effect at the instant of execution. A subse- 
quent alteration in an instrament of the latter kind 
dops not render it inadmissible for the “purpose of 
proving the vested right created by it. -dlohamiad 
Newaz Khan v. Alam Khan, 180. 414, 181. A 73; 
Sonajee Mali v. Uttamchand Bama, 12 C. P. L È 38, 
followed. _ h 

Mangal Sen v. Shankar Sahai, 25 A. 530, distinguish: 
ed. ` GANPAT yv. BAMERBISHUNA Puri, 6 N.L.-R. 1 


Private award, suit based on—Lamitation— 
Decree appealable-—Aroard affecting property out of 
British India. 5 
A suit can be brought upon a private award inde- 

pendently of the summary procedure authorised by 

section 523 of the Civil Procedure Code, 1882. 

(Olanges 20 and 21 of Schedule IT to Act V of 1908) 

and the decree passed therein is appealable although 

there is no appeal from a decree passedin a more 


t . Fa 
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- 
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Award —coneld. l 


summary proceeding nuder Chapter XXXVII of the 
Code (Schedule II of Act V of 1903). 
The difference between the two proceedings is 
“that: | j i 
" '- (a) .An award can only be filed, as the result of. 
a summary proceeding, provided that it is: 
free from each andall of the defects under 
p section 520, Civil Procedure Code, Clauses 
- ` J4 and 15 of Schedule If to Aot V of 1903 _ 
. and ıt can only be so filed within six months” 
ofits being given. - i 
(b) A suit, however, can ba well based upon s 
defective award—the Court having power to 
rectify its defects ~and it can be brougbb at 
any period which the law for the limitation 
a of suit permits. : 
Obiter. `~- ; - 4 
An award affsobiny property in a Native State‘ 
owinot be converted into a decree by a Beitiah Indian 
Conrt so far as that proparty is concerned. - 
Dharm Das y. Ajudhia Perahad, 77 P. R 1832, re- 
ferred to Wazirk Atl v. MULKYAR, LL P. W. B. 1910; 
34 P. R. 1910 a a 597 


Banker and Customer—Bzink .- holding, 
money tobe remutted toanothe: —Fidunary relation 
—Agensy —Suspension of hold2i’s business before pay- 
ment, ; 4 g 
Respondents, who were indebted to one M, seb 

cheque to A and Co. for Rs. 970, drawn on the Nati m- 

al Bank, to be placod in M’s account. M at that 

time had no accounts with A and Oo. When M ap- 
plied to A and Co. for- payment, they forwarded to 
him a receipt form for his signature, which he sent 
duly signed j : 

But A and Oo. did not remit the money and sus- 
pended payment. Afterwards respondents applied | 

„to A and Co for payment, having got assignment of 

M's rights: 7 : 

Held, that A and‘ Oo. did not hold the money as 
M's bankers, but only as Mas agents and that the ` 
Oficial Assignee was bound to pay tho amount to the _ 
respondent. - : 

O. 8. Appeals No 27 and 50 of 1908; Re Hallet’s 

' Estate, Vaughan v Halliday, 9 Ch App. 561 at p. 563, 

80 L. T 741;- 22 W. R 836, referrod to OFFICIAL 

, ASSIGNEE, MADRAS yv. Ogtaxntau Gov. Security Lis 

Ass. Oo", 7 M. L. T. 109; 33 M. 160 - 


” 
er 














: —~—— Appropriation 
of debt— Payment of hlf notes— Whether operates 
as a virtual tianste: of property in ths notes —Inten- 
tion of parties —T ust-—Oontract Ast (IX ‘of 1872), 
8. 92. l | 
A and Co, Bankers, sent to the appellant, their 

customer, who had lodged some money with thom-in 

fixed deposit, at bis request, halves of currency notes, 
promising to send the other halves on acknowledg- 
ment, by the appellant, of the prior halves. Before - 
they could send the other halves A and Co. be- 
caine insolvent, The appellant sued them for the 
amount: eS 

Held, (agreeing with White, C.:J, and" differing 
from Miller, J.)—that by sending the first halves of 
the currency notes, the senders did not become 
bailees or trustees for the creditor so as to entitle the 
latter to hold the first halves of the notes as sa kind 
of security for payment of the other halves and that - 


+ 


- 


` 
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Banker and Customer—contd. 


the oreditor was not entitled to insist on the other 
halves of the currency notes being sent to him 

Smith v. Mundy, 29 L. J. Q B. 172,3 El. and El. 
29, 6 Jur. (N s) 977; 2 L. T. 373; BW. R. 661; 
Ranken v. Alfaro, 5 Ob. D. 788; 48 L.-J. Ch. 882; 
86-L. T 529, referred to. 

Per Abdur Rahim, J.— 

Section 92 0f the Indian Oontract Act (IX of 
1872) does not apply to the present case as that Bec- 
tion occara in the Chapter relating to sale of goods, 
and does not apply to money or currency notes, 
which are made legal tender by- statute and are gov- 

-erned by different considerations. i 
In ths matter of Orptain Michsl, 1 Oom L R 339 


at p 34l; Rs The Oollector of Salem, 7 M. H. 0. R. 233 


and In re Mathur Labha:, 25 B. 702, referred to. Kori 
VENOATRAMIAH V. OFFICIAL Assignee, Mapras, (1910) 
M. W. N. 134 202 


Inst: uctions to 


Banker to convert current account deposit —Insolvency` 


of Banksr—Fiduciary relation, . . 

A remittance sent to a Banker by his customer for 
a speciflo purpose must ‘either be. applied by ths 
Banker for the purpose for which itis sent or re- 


amount on trust for the customer. 


One L had a sum of Rs. 600 in deposit in current 
account with A-& Oo., Bankers. He wrote to A & 
Co, to purchase Government Pro-Notes when his 


account came to Rs.-1,000. He also called atthe Bank © 


and gave personal instructions to that effect. A & Oo., 
orally informed L that they would do so. They never 
purchased Government Pro-Notes, and became in- 
solvents. Lapplied for the return of Rs, 1,000. Held, 
Per Mumo, J.-— i h 
From the moment when A & Oo, received instruc- 
tions for the conversion of the money they held the 


itgretmm.  - 

In re Barnard's Banking Oo, (Messey’s Case), 39 L. 
J. Eq. 635; 22 L. T. 853, 18 W. R. 818, not approved. ` 

King v. Hutton; (1900) 2K. B 604, Prince v. Ori- 
ental Bank Corporation, L R. 8 App. Cas 325 a8 p. 
834, Bernad v. Fuller, 14 East, 590 Vaughan v. 
Halliday, L. B. 9 Oh. App. Cas. 56l at p. 568; 30 L. 
"T, 741; 22 W, R. 886, referred to. — 

Per Abdur Rahim, J . 

A &Co., did not hold the money as trustees for L 
as they did not follow up the promise to carry oub 
L’s directions by doing any act towards apprupriat- 
ing the money for the specific purpose directed by 
him. OFFICIAL Assignee OF MADRAS v. LUPPRIAN, 7 
M. L. T, 161; 33M. 145 b 


emmm wani 








BEN relation of — Money 
' paid in Fiwed Deposit account—Espiry of time 
Demand by the customer—Suspension of pay- 
ment by Banker, effect of—Insolvent Act, s. 73—Ap- 
peal by tha Official Assignee — Whether appeal lies —A 
_ person aggrieved, explanation of. - pee 
< “A person aggrieved is one against whom a decision 
has beet pronounced which has wrongfully refused 
him something which he hade right to demand. 
“Any person, who makes an fipplication -to a Court 
for a decision or who is brought before a Court to 
submit toa decision, is, if tho. decision goes against 
him, thereby æ person aggrieved. 


z 
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turned to the customer. The Banker holds the, 
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Banker and Customer-— concid. 


‘Ba parte Ditton; In-re Woods, 11 Ch. D. 56, Ew parte Side 
Botham; In re Side Botham, 14 Oh. D. 458, In Ea parte 
Official Receiver, In re Reed, Bowen and Co., 19Q B 
D. 174; In re Lamb Hv pai te Board of Jiade, (1894) 2Q 
B. D. 805, relied upon. 

Per Munro, J.—When a person pays money into a 
Bank the money becomes the money of the Banker 
and the ordinary relationship is that of creditor and 
debtor The person paying the money may at the 
time of payment give directions which would put the 
relationship upon a different footing and give it a 
filuciary character. In such cases the money held by 
tie Banker in a fiduciary capacity may, if he fails, be 
recovered in full out of the general assets. If a 
banker retains money of a customer pursuant to tho 
directions given by the customer the banker is bound 
to act according to the directions given by the cus- 
tomer. The directions may be given either at the 
time of payment or afterwards ond if the banker 
accepts the directions, he holds the money in a 
fiduciary capacity. 

Per Abdur Rahim, J.--The banker is a debtor of 
the customer in respect of moneys paid by him and 
does not hold them as a trnstee. 

Foley v. Hill, 2 H. L. 28, referred to. 

“ {is otherwise, however, when a banker receives 
money in trast or as agent for & special purpose. 

= Inre Hallet’s Estate, 13 Ch. D. 696; Frith v. Cartland, 
341 J. Eq 801, referred to. 

The relationship of debtor and creditor continues 
until ib is terminated by payment or by agreement 
between the banker and customer, whereby the banker 
holds the money in trust and a demand for the pay- 
ment of money has not the effect of changing the 
relationship. OFFICIAL AssiGNER OF MADRAR v. RAMA- 
CHANDRA IYER, 7 AL L. T. 2M (1910) M. W.N. 147; 33 


M. 184 ' 
_ Bankruptcy Act (English 1883), 379 


amount in a fiduciary capacity and, L was entitled to 


Benam] purchase—Purchase in name of 
mistress — Not sufficient proof that she waa intended to 
be benefited-—Title of mistress —~ Evidence — Proof— 
Oircumstances. 

Where money was advanced by a person ‘for the 
purchase of a certain property, the mere circnm- 
stance, that the conveyance was made out in the name 
of his mistress, living nuder his protection, is not 
suficient to raise tho inference that ho intended to 
benefit the woman. 

Ridsr v. Kidder, 10 Ves. 380, followed 

In re Policy of the Scottish Equitable Life Assurauce 
Sossety, (1902) 1 Ch. 282, distinguished. 

Ram Narain v. Muhommed Hadi, 26 C. 227 (P O.); 
26 L A. 38; 3 O. W N. 118 and Isma:l Afussajee 
Mookerdum v. Hafiz Boo, 10 O. W. N. 570 (P O) 
8 A. L J. 858; 3 0. L. J. 484, 8 Bom. L. R. 379, 16 
M. L J. 166; 1 M L. T. 187; 88 0, 778, referrod to. 

But the circumstances that the property was re- 
gistered in the name of the woman who was, there- 
fore, the only person legally entitled to collect the 
rents, thatthe person advancing the money possessed. 
a number of other properties none of which was 
put in the name of the woman, that the value of the 


property in the woman’s name was very small and 


that- the woman’s right to the property was not 
disputed until some six years after the man’s death, 
are enough to show that the title passed to the 
woman, JITAN PRASHAD Y, MANBARTA KURR 85 


NAD sh we, y 


Bengal Estates Partition Act (V B.: 
C. of 1897), 8. 7—Partition—-Pormal division 
by mates and bounds—Informal division —Jurisdiction 
of Collector to make partition. , 

Section 7 of the Estates Partition Act evidently 
contamplates a formal division of the landa of an 
estate, by metes and bounds, agreed fo by all the 
co-owners and a possession of separate lands held in 
severalty by each such co-owner. 

Where thére has not been such a division, the 
Collector may make a partition> 

1f the lands of an estate have been divided. at any 
time in the manner mentioned in section 7, and such 
division is subsisting at the time of an application for 
partition to the Collector, in spite of any further 
sub-division of the parcels, no partition of the estate 
_ oan be made under the Act excepton a joint applica- 
tion of all the proprietors or in pursuance of a deoree, 
or order of a Oivil Court, and this too, even in the 
case where, after such privato division, each of the 
separate parcels becomes, or some of them become, 
“by reason of transfer or succession, or otherwise, 
jointly vested in-more proprietors than one. TAJAM- 
MUL ALI V. Mussop ALI, 11 0. L; J. 291, l4 0. W N. 
832 h 776 


ss. 51, “52, 55, 58, 

1 19—Owil Procedure Coile (Act XIV of 1882), 
` gs. 620, 621-—~Partition by Revenue Authorities—Juris- 

diction of Civil Gourt.to set aside 

A Civil Court has no jurisdiction to set aside a 
partition made by the Revenue Authorities on the 
ground of a defect in, or erroneous exercise of, jurig- 
diction without any issue of fraud or wrongful | loss 
caused to the parties by reason of such error. 

Secretary of State v. Fahamidannissa, -17 O. 590,717 
T. A. 40, and Ledgard v. Bull, 9 A. 191 (P 0.);18T. A. 
184, referred to. GIRWADHABY SINGH v Bacau SINGH 


am aman 88. 52, 55, 58 454 











E 





-—— 8. 190 - 454 
Bengal 1 Munici “pal Act (dll of 1884 
u Assessment- Correctness or 


4 a gan, a aa Aa of Oivil Court 
to interfere, 
The Oivil Courts have nothing to do with the 
correctness or otherwise of the valnation made by a 


Municipality. They can only interfere when the ' 


assessment ig tira vires. 
The Oivil Courts have no jurisdiction to in- 
terfere with the assessment even when the rate- 


payer had no proper hearing before the Objection 


Committee.” 

Manessur Dass v. 1 he Collector’ and: Municipal Jom: 
missioner of Chapra, 10. 409, referred to. OHAIRMAN, 
MUNICIPAL BOARD, CHAPBA v. BASUDEO NARAIN SINGH, 
14.0. W. N. 487; 11 O. L. J. 400; 87 C. 874 321I 
—8g. 363—Notice before sut 

against Munwcipality—Premature- institution of suit 

—Objection not taken in written statement but in 

course of argument. 

The plaintiff's cause of action ‘against a Municipality 
acorued on August 30; he served the required notice 
under section 353 of the Bengal Municipal Act on 
October 28 and instituted the suit on November 28 on 
which date the plaint was returned for amendment 
‘and it was again presented on December 1. The 
‘objection that the suit was premature was not taken 
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Bengal Municipal Act—oconold. i 


~ 


in the written statement but in the course of argu- 
ment: 

Held, that if the suit be ‘considered to have been 
instituted on December 1, the suit was barred under 
the second paragraph- of ‘section 863, and if it be 
considered to have been instituted on November 28, it 
was premature by one day under the first para- 

graph: 

Held, farthər, babi: a plea of “want of insufficiency 


‘of notice may be taken in the course of argument , 


though not taken in the written statement. 
Manindra Ohandra Nandi v. Secretary of State, 5 C. 
L. J. 149; 84 U. 957, distinguished. 


Secretary of State v. Dip Chand Poddar, 24 0.” 306 - 


and Bachchu Singh v. Secretary of State, 25 A. 187, 
relied upon. arap > LAT v. ČHAIRMAN ` gr 
P. and Assam Civil 
Courts Act (XII of 1887), S. 19 —Iin- 
vestigation of claim under 8. 331, C. P. O., by execut- 
ing Oourt irrespective of the value of property 573 


m eman ————  8.- 21 — Court ‘Fees Act 
(FIL of 1870), ». Wen of suit— Deficiency tn 
Court-fee ‘made good—Appeal-—Forum —Jurisdic- 
tion—Value determined by the entire valuation on 
which the Court-fee +s pard—Ezecution of decree, 

So long as there has been no order accepted by the’ 
plaintiff to make good the deficiency in Court-fee, the 
original value placed by the plaintiff must be taken 
as the value of the suit forthe purpose of regalating 
thé proper appellate Court but when there has been 
such an order accepted’ by the plaintiff, from that 
moment the value of the suit must be taken as being 
in.accordance with the fee paid by the plaintiff. 

Igjat-ulla Bhuyan v. Ohandra Mohan Banerjee, 84 C. 


. 954,60. L J. 255; 11 C. W. N. 1188 (F. B ), followed. ` 


Madao Das v. Ramji Patak, 16 A. 296, distinguished. 
A. suit to enforce payment ofa mortgage by sale of: 


‘the mortgaged property was valued at Bs.-1,045 but 


the plaintiff also prayed: for redemption of two prior 


mortgages for the aggregate sum of Rs, 16,000. A - 


decree was given in favour of plaintiff; the defendant 
was ordered to pay the decretal amouut by instal- 
ments; on failare to pay the instalments, the plaintiff 
was to have the right to redeem the two prior mort- 
gages and tosell the property for their amount as 
well as for the amount of his own mortgage. There: 
was a condition that the plaintiff must make good the 
deficiency in Court-fee. ` Default im the payment of 
instalments was made and the plaintiff made good the 
deficiency aoquiescing in the order of the Court: 

Held, that the proper forum of: appeal against 
orders passed in execution proceedings was -the. 
High Court and not the Court of the District Judge. 
Raman LALJI v. Desras, TA L. J. 208; 82 A. 


8 
Bengal Tenancy Act (VIII of 18555 
S. 3 ci. (9) 39 
—— 88. 3 (13), 15, [6— 


“Succession” 
trator not barred tunder s. 18. à 


Sections 15 and 16 of the Bengal Tenanoy Act do 


not refer to the case of representation but to that of- 


beneficial succession. , e 
Therefore, suitfor arrears of rent brought by 
the surviving administratrix to an estate is not bar: 


red by virtue of the provisions of sections 16 and i6 


of the iin Tenancy Act, 


—"Representation’ ’"—Suit by adminis. . 


4 
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Bengal Tenancy Act—contd.: 


` 


Khetter Mohan Pal v.. Pran Kristo, 3 O. W. N. 


$71, referred to. BIPRO Das Keasnavis v. Pacu BIBI > 
Te 434 
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$..15 does not refer to 
434 








representation - ; 
—— §. 16—Suit by adminis- 
a 34 


A 





Gai 


trator not barred 


sanan 8. 20(7), oe 


under |. i 
aaas aaa S. 22 
m ma meem Sa 2O——Enhancement of 
~ rent— Settlement of bona fide drapute-—~Dectatons 
standing many years unchallenged — Not to be orter: ul- 
ed lightly. : < : 
Where there is a bona fide dispute between a land- 
lord and hia tenant as to the amount of rent or as to 
the area of the holding‘and a qabulyatis executed by 




















the tenant insettlement of the dispnte, the gabulyat is . 


not affected by the prdvisions of séction 29 of the 
Bengal Tenancy Act. 

The Courts must always hesitate to overrule deci- 
sions which are not manifestly erroneous and mis.’ 
chievous, which hare stood for many years unchal- 
longed and which from their naturo may reasonably 


be supposed to have affected the conduct of a large | 


portion of the community in matters relating to rights 
of property. . e.g i 

Young v. Robertson, 4 Macqueen 314, referred to. 
Kepar NATH HAZRA v.-MANINDRA CHANDRA NANDI, 11 
C. L. J. 108 











Gone rea §. 32, cl. (a)—Decen- 
nial periods to be distinct. : 5 
The two, decennial periods, mentioned in section 82, . 
cl. (a) of:the Bengal Tenancy Act, ought to be 
entirely distinct and should not even partially overlap 
each other. ANNODA PROSAD BHATTACHARJEE v. 
~NIBARAN? Dasi, 11 C. L. J. 880 29 
——$ aan 83.43 565 
—— 8. 49 264 


— u BSa 50, 105-—Amalga- 
mation of tenures-—Uniform payment of rent for 20 
_  yeara—Presumption of holding from Permanent Settle- 
ment. | 
Where in a proceeding under section 105 of the 
Bengal-Tenancy Act, it is found that the defendant is 
the owner of six separate tenures which have been 











amalgamated into one after the permanent settle- . 


ment and uniform payment of rent for more than 
20 years before thie suit has been proved: 

Held, that the presumption which would have ap- 
plied to the six different tenures if they had stood 
separately, would apply to the amalgamated tenure 
under section £0 of the Bengal Tenancy Act. 

Udoy Chandra v. Nripendra Narayan, 1 Ind. Cas. 4, 
13 C. W. N. 410, 86 ©. 287, distinguished. PirTHI, 
CHAND Lat v. BHRIKH HAZARI 

— sg, 50, 105, 106, 
IO9A. cI. (3)—Presumption of holding-from per- 
manent settlement—“Until the contrary 18 shown,” 
meaning of—Proceeding under 8. 105— Matter coming 














under 8, 106—Bar of second appedl-- Finding wtthout — 


consideration of ecidence and ur:técut giving 1easons— 

Cul Procedure Code (Act V of 2908), s. 100—Pro- 

posal to party of fair vent. ` 

A tenant is entitled, even though the proceeding 
was taken under section 105 of the Bengal Tenancy 


€ 
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Act, tos second appeal provided that, in that proceed- 
ing, questions were raised and decided which properly 
come under the provisions of section 106. 

Pirthi Chand Lall v, Sheikh Basart Ali, 8 Ind. Cas. 
449; 18 O. W. N. 1149, 10 C. L. J. 343 (F.B.), follow- 
ed 


Therefore, where in a proceeding under section 105 
the defendant raised the objection that he wasa 
tenant holding at fixed rate, as that queation involved 
the determination of his status as a tenant, which is 
a question coming under section 106, n second appeal 
lies from the decision of the Special Judge. 

The words “until the contrary is shown,” in sec- 
tion 50 of the Bengal Tenancy Act, mean that either 
it must be shown thatthe rate had béen raised at 
some time after the creation of the tenancy and 
prior to the suit, or that the tenancy was created 
after the time, of the permanent settlement, and do 
not cover any conduct of the tenant, that is, it can- 
not be found that the presumption has been rebutted 
by any conduct of the tenant. 

A finding of the lower appellate Court, arrived at 
withont any consideration of the evidence and with- 


„out giving any reasons for differing from the find- 


ings of the first Court, cannot be accepted. 

Where the Settlement Officer without stating what 
rents he proposed as fair and equitable under section 
105 clause (5), took the consent of the tenant to 
accept whatever rent the Court wonld settle as fair 
and equitable: 

Held, that the proceedings were notin accordance 
with law. Cuoa LALL MONDAT V. RAMESWAR Sinan, 


160 
— ama 88.50, III, ILIA 

— Suit for correction or alternation of Record-of-rights, 

tf maintarnable—-Whether such suit 18 one under 

Bengal Tenancy Act--Presumption under a. 50. 

After the final publication of the Record-of-rights, 
in which the plaintiffa were entered as tenure-holders 
without fixity of rent, they brought a suit for n de- 
claration that the record was wrong and that they 
were ratyats with a fixed rent: 

Held, that-the suit was maintainable. 


Jogendra Nath Roy v. Krishna Promoda, 35 C. 1019; 
12C. W. N. 1082; 80. L J. 822, distinguished. 

Shambhu Chandra v. Purna Chandra, 85 C. 176, 7 
O. L. J. 103, 120. W. N. 122; Ram Gulam v. Vishnu, 
11 C. W. N. 48, Troylokhya Nath v. Macleod, 28 C 28; 
Taki Sahu v. Tosi Munda, 8 Ind. Cas. 689, 9 C. L J. 
83; 18 0.-W. N. 111; Luchnu Pashad v. Eikdeshuwar,' 





‘13 O. W. N. 181; 41nd Oas 6877, and Sheonandan vy. 


Bacha Rant, 9 O. L. J 284, 4 Ind. Oas. 54, relied upon. 

Although such a smt is for a declaration of right 
under ihe Specific Relief Act, itis nevertheless a suit 
authorized by and, therefore, under the Bengal 
Tenancy Act; and consequently the presumption 
under section 60 applies. Rasmsnwar SINGH v. 
RAGHUNANDAN 


ee Ba CO—Registered pro- 
prietor, right of, to sue for rent—Uneepunged name of 
former mortgagee. 

A registered proprietor can sue for and obtain s 
decree for rent; althcugh an entry in the register in 
the name of a former mortgagee has not been cx- 
punged. ` ' 

Sunder Des v. Charttter Rey, 10. W. N. dxi, Hem 
Chunder Mieri v. Rajah Str Ecorindia Mohun Tagore, 


“1022 


Bengal Tenancy Act—contd. 


& O. W. N. 482 and Sadhu Charan Pal v. Radhika 
Mohan Roy, 8 C. W. N. 695, referred to. Syep HossEIN 
MUJTABA v. Rax BUBHAG Sixes, 11 C. L J. 147 163 
ee $s. 65, 159, I6],, 
_ 1G 7—Decree for whole rent obtained by registered 
- proprietor who is ultimately found not to be sole land- 
lord—Sale wn emecution of decree, effect of —Incum- 
brance, annulment of— Whether execution purchaser 
competent to annul inferior snowumbrance without 
avoiding superior, icumbrance, 
A Bale in execution of a deoree for the whole rent 
obtained. by a landlord, who atthe time of the suit is 
the registered proprietor and who has been placed 
and maintained in possession by a competent Court, 


` operates as n sale under Ohapter XIV of the Bengal 


Tenancy Act, even if it transpires ultimately, as the 
result of litigation in a-title suit, that he is not the 
gole landlord and has co-sharers in the property. 
Sheikh Jarip v. Ram Kumar De, 3 O. W. N 747; 
Chandra Sakhar v. Rani Manjhee, 3. C. W.N. 886; 
Bashi Kumar v. Sita Nath,7 O. L J. 425; Pramoda Nath 
y. Ramani Kanta, 85 C. 381, 7 C. L. J.-189; Narain 
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sidering the khatian passed'a decree according to the ` 
rentala admitted by the tenant. In a subsequent .. ` 
rent suit, the landlord again claimed rent according ` 


to the khatian: - i . 
Held, that, as the kAatian was not taken into con- 


` sideration in-the decision of the first suit, the pre- 


sumption of section 103 B of the Bengal Tenancy Aot 
is stillin operation notwithstanding the judgment 
in favour of the tenanta in. the first suit. > SHaniy-vn- 


"NESA V. SASADHAR MOTLIK, 140. W. N. 864 781 











S. 105—Amalgamation 
of tenures 7 Z - $53 
~~ 88.105, 106 I60. 
akan anaman aaa as amended by 

Act (lll of 1898 (B. C.)), S. 106—Deci-. 
‘sion by Revenue Officer—Lakhera] or no jakheraj— 
Jurisdiction of Revenue Officer—Res judicata. - i 
The question whether the land is Lakheraj or not is 
one which the Revenue Officer is rot competent to 
decide under section 106 of the Bengal ‘Tenancy Act 
as amended by Act III of 1898 (B. O.); and, there- 
fore, his decision on that question being without 


< referred to. - 


Uddin v. Srimanta, 29 O. 219; Hem Chunder yv Mon- 
mohini, 3 C. W. N. 604, Srimant v. Mahadeo, 81 C. 550; 
8 0. W. N. 53l; hioharaj Bahadur v. Forbes, 35 O. 737, 


jurisdiction does not operate as a decree and ~ia not _ 

“binding as res judicata between the parties in a sub-. 

sequent suit. ; a 
Secretary of State-v. Nitya Singh, 21 C. 88 (F. B.), > 


| 1b is not competent to a purchaser at asale held in followed, Bl os 


execution of a, decree for arrears of rent to annul, 


- 


under section 167 of the Bengal Tenancy Act, an in- 


-cumbrance upon the property purchased, without 


annulling at the same time a superior incumbrance 
directly subordinate to the interest purchased. Mo- 
FIZUDDIN v. AsHUTOSH CuuckERBUrTY,.11 O. L. J. 140; 
140. W. N. 352 = 189 
— $S, 86, sub-sections 
(6) and (7), 8. I61—“Incumbrance,” meaning 
of—Bale of portion of non-transferable holding not an 
incumbrance. - 
An incumbrance means anything that restricts or 
limits the rights of the tenant and not anything which 
amounts to an absolute extinction of his rights. 
_ Therefore, a sale of a portion of a non-transferable 
holding is not an incumbrance within the meaning of 
rection .86, sub-rections (6) and (7) of the Bengal 
Tenancy Act. a 
Jogeshwar Mozumdar v. Abed Mahamed Bircar, 3 C. 
W.-N. 18, explained.  TAMIZUDDIN Kuan v. KHODA 
Nawaz Kran, 14 C. W. N. 220,11 0.1.5.16 116 
> $s. 90, 9I , 92— 
Measurement of holdings of more than one tenant in 
a mouzah— One application by landlord is matntatn- 


able. 
A landlord can, in one application under section 91 











anA onl 


of the Bengal Tenancy Act, include the lands of more 


than one tenantand apply for an order from ihe 
Civil Court against several tenants having kLoldings 


Gokhul Sahu v. Jadu Nundun Roy, 17 C. 721, ditin- 
guished. ROWLAND HUDSON v. MAHABIR TEWARI 


I 
i S., 109 al (3) 160 
ss. III, IITA 266 
S. [53-——Sécond Appeal 
—Determination of annual rent—Decree not at ad- 
. nmutted rate but ata lesser one—Admitted rate—Ad-. 
mussion to be taken as a whole. ts 
Where the lower appellate Court gives a decree to, 
the plaintiff in a suit for arrears of rent not nt the 
rate admitted by the tenant, but at a lesser rate 








t 











_ - which is not the jama set up by the defendant tenant: , 
` a second appeal Hes to the High Court. 


Neikajee v. Nanda Dulal, 1 O. W. N. 711, dis- 
tinguished. - 
: In decreeing a rent suit atthe admitted rate, it is 


- incumbent on the Court to accept the admission of 


the tenant as a whole, regard being had to the ques- 
t:on whether the land in the possession of the defend- 
ant is the same as when tho tenancy was created. 
SHIB.NAYA DHAR V. ANNoDA PRASAD Duar, 11C.L J. 


340 
© ttt = $3, [535-1 OB Ques- 


tion relating to title to land decided wncidentally—Bar 
of appeal—Suit for rent of tank, whether governed by 
Bengal Tenancy. Act— Fishery, meaning of-—Ciril 
Procedure Oode (Act F of 1808), s..115-—Decree— 
Refusal to exercise jurisdiclion—Appeal: 3 


- Section 153 of the Bengal Tenancy Act does not 
say that the question of title decided in a rent suit _ 

` must be decided as an issue substantial:and mater- 
jal to the case. Therefore, if an issue as to title, `’ 
is deaided even incidentally between parties barv- 


in the land which the zamindar desires to measure.- 
There need not be a separate application in the case 
-~of each tenant. HAJI Sean Momraz t. HAGHU NANDAN 
BAHU, 14 0. W. N. 231; 11 C. L. J. 216 .. 153 

—— 8S. 91, £2 153 
apakah Sa 





- 











103 B—Presumption 
—- Khatian—Res judicata. 


A. record-of-rights under the Bengal Tenancy Act 


was published on December 31, 1899. In 1901, the 
landlord brought arent suit according to the rate 


mentioned in the khatian, but the Court without con- . 


s~ 


A 


ing conflicting claims, that section will not bar an 
appeal. ry 


A suitin respect of the rent ofa tank, where the - 
lease is not only of the water Lut of the land under. . 


neath and of the fiuits of trees on the kanks of the 


-tank and of the right to rcar fish, is not one governed. 


~ 


col a 


+ 


t 


Vol. v] i a * x 
Bengal Tenancy Act- contd. Dee 


by the Bengal Tenancy res and the provisions of 
section 158 are not applicable to ib so as to bar an 
‘appeal. 
The right over fishery in astio 198 of the Bengal 
Tenancy Actistha-mght torear and to catch fish 
-without any reference to or connection with the land 
underneath or.bordering on the-water. oF 
Where in anappeal from a decree of the first Court 
ina suit for arrears of rentin respect of a tank, the 
lower appellate Court passed, a decree dismissing 
the appeal as not maintamable ufider section 153 of 


the Bengal Tenancy Act, and @ second appeal WAS ` 


preferred, agamst that decree: ` 

Held, that although the appellant might have ap- 
phed under section 115 of the Civil Procedure Code, 
1908, there was nothing to prevent his coming in 


“ gecond appeal on the question of jumsdiction. Gour | 
MOHAN GHOSE v. CHANDI CHARAN (FHOÈR 158 
ne Tama — gs. 159 189 








s. 160, cl. (g)-—Jung- 


` Jeburi tenure—Subordinate tenure—Incumbrance— - 


Occupancy right— Law of emblements 

A Jungleburi mawari mokayart mckhadami tenure 
was created by a-potfa which was tothe following 
effcct: “‘you and your heira m succession at your own 
cost will raise embankments, .cut jungles and 


‘establish tenants’ ies construct houses..... and . do a 


her acta.’ 


| The lessee created a subordinate muka: ası maurasi Nk 


‘mokhadants tenure under him. 
.. Held, ~that the words “establish “tenants” do not 


5 necessarily, indicate “that the lessor gave the lessee 
express anthority to ‘create tenancies of ‘the kind. 


created by the lessee, and that the subordinate 


tenure is not a protected mterest under section 160 of- 


ihe Bengal Tenancy Act. 
Held; also, that the subordinate tenure is a tenure 
and not at saryati Kolding. 
Per Mitra, J.— As there is no law of ea bismeting in 
' this cocntry, on the termmmation of a tenancy, the 
right of the landlord to re-enter accruing, he is entitl- 


‘ed not only to take possession of the land but also of 


the standing crops on it. AXKWIL- CHANDRA MANDAL 


v. SURENDRA Natu, 11 C. L. J. 87 6 
ee, IGI, 167 - 189 
S., 167—‘Encumbrancer” 


-means whole body of encumb1 ancers— Nottce to am. 


_‘muktear— When am muktcar ts husband of principal 
and conducted proceedinga’on her behalf, notice to him 
- sufficient. 
Section 167 of the Bengal Tenancy Act provides 


` thatan application to the Collector should be to 


| Serve notice on the encumbrancer: 

- Held, that this means on the whole body -of the 
encumbrancers, and if the notice 19 not served with- 
in time upon any of several encumbrancers, jointly 

interested in the encumbrance, the toticeis bad in 


E ‘respect of- the others algo, and the encumbrance will -` 


- not stand annulled by reason, of its service 
+ Dylaney v. Rahamat Als, 82 O. 710, followed. 
Iri an drdinary case, notice to an ordiñary am muk- 
tear may not be a notice to his principal, but when 
the am mukted# is- the husbang of the principal and 


conducted “proceedings on her behalf, notice to lim ~” 


of an encumbrance will-be considered notice to her. 
‘* KAYANTA KALI Dasi v, KEDAR Nata KAJI 


a Su ae T 








a 


- 


GENERAL INDEX. ` 


“ed as a notice to quit. 





1023 

` Bengal Tenancy Act—coneld. 
— u S, 193 158 
———-Sch. H, art. 3— 


_Limtta!ton, special—Ouster — Settlement, colourabla 


‘and sham. | 

In order to bind the tenant by a short period of 
limitation of two years under art. 3 of Sch. II of 
the Bengal Tenancy Act, ıt must be strictly shown 
-that the ouster is an ouster by tha landlord and 
‘known to the tenant as such. 

Therefore, where the ouster was by an alleged 
settlement from the landlord which is found tote a 
colourable and sham transaction, the tenant suing 
for recovery of his holding will not be bound by the 
special limitation. 

Loke Nath Gopa v. Pctambar Ghose, 8 C. W, N. 216 


at p. 217, referreed to. ARMAN Gazi t. KRISĦNA 

CHANDRA NANDI 

—— m — Sch. Hart. 3 
397 


“Berar Land Revenue Code, s. 79— 
Landla d und tenant—-Nitice falling ahon of the piee- 
ertbed 7 e:10d—] alidity—Surt for e ectment—Plamt 

. sthether a notice—‘Form to the like “efect”—Cause of 
action, _ 

A ryot whose tenancy can only be determined by n 


~ 


‘notice tọ qmt expiring at the end of the year, can 


claim to have a suit brought against him by his land- 
lord dismissed on the ground that he has had no such 
nolice. 
Rajendvonath Mookerjce v. Beseedur Ruhman 
Khundkar, 25 W. R. 329;20. 148 and Ramanadun 
Chetti v. Lultkutt: Kerrar, 21 M. 286, followed. 

The requirements of section 79 of the Berar Land 
Revenue Code, as tothe form of notice, etc, must 
be strictly complied with by a landlord, before he can 


_ institute a suit to eject an annual tenant, 


The plaint ma suit for ejectment cannot be accept- 
By howsoever shorts period, 
a notice by the landlord may fail to fulfil the re- 
quirements of section 79 of the Code, the defect can- 
not be condoned on the ground that the proceedings 
in the suit have been pending for a sufficiently long 
time to give defendant a notice to quib. 

Paba y Velvanath Joshi, 8 B.£28, Jagut Chunder 


- Roy v Hup Chand Chango, 90 48,11 C. L R. 148, 


Kishor: Mohun Roy Cheudhry y. Nund Kumar Ghosal, 

24 O. 720, Teman Khan Mahomed v. Jatgun Bibi, 27 c 

570, 4 0. W.N. 210,- ‘distinguished and not apphed. 
The settled principle of law in India as wellas in 


` England is that plaintiff must succeed on the bams of 


his rights as they stood at the time he filed his snit 
“and, not on rights subsequently acquired, 
Rajendronath BMookhopadiya v. Basecdur Ruhman 
Khundkar, 25 W. R. 829, 2 C. 146; Ramandan Chetti 
v. Pulikuttl Seriar, BI M. 288; Ruya v. Royal Fr- 
change Assurance Corroration, 2 Q. B. 185, at p. 142; 


"661. J QB. 584,77 L. T. 23; 8 Asp. M, C. 264, 


followed. 

Mahomed Rasid Khan Chowdh’y v. Jadoo Mirdha, 
20 W. R. 401; Hem { hurder Ghose v. Radha Pershad 
Paleet, 23 W. B 440, REUEN from. UbERHAN v. 
JAGANKATE, 6 N. R-i 699 


come Abkari Act (V of 1878), 
- £8. 3 (b); ATE cope of s. 4t-—~Cocaine— 
a posecsstcn fiem iia inception Remoral— 
Tianezperling inicaicating diug. 

Sccticn 48 (b) cf the Bouter Alkari Act does not 


‘Bombay Abkart Act—conda ` 


= 


4 
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hal 


j i 
apply where the saccused’s possession “of cocaine is 
altogether illegal from its inception. The section 
seems to contemplate the case ofa person whois in 
lawfal possession of odcdine at one place but is by 
law forbidden to remove it either partly or wholly 
to another place. - : 

Where the offence consists not in moving the co- 
caine - from one place to another, bub in the 


' unauthorized possession of is at any place in contra- 
vention of the Act, the case is governed “by section - 


a 


~ 


- ‘gion must be obtained. 


Bad, 12 Bom. L. R. 124 . : 


47 and not by section 43 (b). EMPEROR v. BALVANT- 





MBA KE A 860 
Bomb City Municipal Act, (Bom. 
9A and 


Act III of 1888), ss. 64, 34 
349 B— Construction of sections—Height of build- 
(Act V of 1908), 88. 70, 91—Public nussancea—Actual 
-gtersance——Oonstructive nuisance—Specific Relief Act 
(I of 1877), 8.68 (k)—Mandutory tnjunc’ton—Dts- 
| cretion of Court—-Advocate-General in India—Attor- 


ney General in England-—Advocate-General’s powers. 


Suit in respect of publio -constructive nutsance— 
Excesswe remedy—Veratious suit-—Piwer of Court to 
refer back suit—History of Advocate-General’s powers 
"A very natural way of constriing sections 840 A 
and 849 R of the Bombay City Municipal Act would be 
to take the words “except with the written permission’ 
of the Commissoner” out of section 849 A and apply 
them not only to the special case mentioned in. that- 
section but to each of the following cases provided for 
in soction 849 B. Thus statedcompendiously the sec- 
tions would mean that ' ` ys 
(a)~ No building shall exceed 70 feet in height: 
(+) In streets not exceeding 26 feet in width no 
~ poilding shall exceed in height 14 times the 
width of the street: 
` (c) in streets exceeding 26 feet but not 40 feet 
in width no building shall exceed 40 feet in 
height, and : 
in all other cases no biilding shall exceed 
the width of the street in height “except 
with the written permission of the Com- 
missioner.” 


7 


(4) 


And that’means that, provided permission is given - 


to build at all, any person may, as a matter of right, 


build to the prescribed heights relatively to the streets: 


on which the buildings face without having recourse 
to the Commissioner ‘at all. But if in any case, in 
which permission to build has been granted, 1b is de- 
sired to exceed those prescribed heights or the general 


ings—Commussioner's powera—Orwvil Procedure Cade ” 


INDIAN ‘CASES. 
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It is doubtful whether the rigid rules of sections 
849A and 349 B, regulating the height of the. build. 


” 
Ly 


| ings, were framed with the sole object of maintaining 


t 


maximum height, the Commissioner’s written permis- — 


Section 64 of the Bombay City Municipal -Act 
which confers generally upon the Commissioner the 
entire executive power for the purpose of i 
out the provisions of the Act, governs the whole Act. 


- The intention of the Legislature, expressed in gec- 


tions 849 A and 349 B, was to confer upon the Com- 


missioner a power to grant permission in writing in | 


all exceptional and proper cases for the erection of 
buildings beyond the prescribed heights. 


When Government appoints a high and responsible 


officer to carry on the purposes of an Act, such as 
the Bombay City Municipal Act is, it takes it for 
granted that he will endeavour to the best of hia ability 


" 


to do so and will-not act perversely. 


a free circulation of air, without paying any regard 
to architectural and sathetic requirements. 

Section 79 of the Civil Frocedure Oode does no 
more than recognise the powers conferred by sec- 
tion 111 of the East Indian Company’s Act of 1813. 
Therefore, while ib is doubtful whether the missing 
link ‘in the present Advocate-General’s lineal deg- 
cent from the principal law officer of the Company 
has been supplied or can be supplied except by an Act 
of Parliament, it must be held, on the authority of 


_ Attorney-General v. Brodie, 4 M. I. A190, that the 


Advocate-General represents in the Bombay Presi-, 
dency the Attorney-General in Hngland and has all 
his powers and that those powers are'not restricted 
to the language and to the intention of section 91 of. | 
the Code of Civil Procedure but cover many cases 


which could not fairly be called publio, nuisances | 


within the meaning of that section. 


There are two kinds of public nuisances, actial and 
constructive; or public nuisances in fact and public 
nuisances in law. What is meant by a constructive or 
public nuisance in law is that which is only. wrong 
because it contravenes the provisions of an Aci, 
and the test in all those cases is whether if there were 
no Act the public nuisance complained of would exfht 
at all. ` i oss 

Section 91 of the Code of Civil Procedure ‘is restrict. 
ed in terms to pubic nuisances in fact: Therefore, 
a ‘constructive public nuisance can be nd ground for 
a guit under that section, but the Advocate-General 
in India, ‘like the Attorney-General in England, has 
special power to take proceedings’in respect of the - 
latter class of nuisances. In all such cases his ac- ` 


tivity ought to be applied (a) either against the offend- e 


ing Local authority; (b) or where powers con- 


ferred’ upon the Local authority are inadequate for’ ~ | 


enforcing compliance with the provisions-of the 
Act, to supplement those provisions by his special re- 
medies, , g oi : 

In India, as in England, no mandatory injunction . 
would ever be asked for, much less granted, against 
a private individual for a mere nuisance'in law, etr- 
cept where it has been created and persisted 
in defiance of Local authority and such authority 
has not sufficient power to enforce compliance with- 
the law. | 2 

It is not for a Court: to say that because in its 
opinion the matteris trifling, the Advocate-General 
has no jurisdiction or has exceeded his jurisdiction. 
But there may be cases in which the Oourt, while 
admitting that the Advocate-General is within his 
jurisdiction, may think that in relation to the cir: 


g- cumstances of the case, the remedy he asks for is ex- 


cessive.’ For although the Advocate-General holds a 
high office and is the Chief Law Oficer of the Crown, 
he is after all subject, like ‘any other suitor, to the 
control and authority of the Court (Reg. v. Presser, 
11 Beav. 808) and may be restrained from'continuing 


merely vexatious suits. Therefore, if the Court is- | 


of opinion that the, 8nit is mis-conceived or of a 
kind not justifying the relief prayed for, it may 
refer back the suit to the Advocate-General to give 
him an opportunity of further considering it and 
deciding whether he would continue, - ; 
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“It is always for the Court to decide whether there 
is a proper. case for a mandatory injunction, and 
*where it is of opinion that by ordering the demolition 
of a building ib should be inflicting a real injustice 
upon an innocent man out of all proportion to any 
public good or convenience, which might be secured 
by such demolition, it would refuse the injunction. 
ADVOUATE-GENERL OF BOMBAY v, Hast Hamar Hassan 


12 Bow, L. R, 274 45 
———_—— — ss. 349 A, 349 B 





construction of - 21 3 i 


Sa 377—Nuteance — Pil 


` thy premises—Notice to remove nursance—Oondition 


precedent—Municipal Oommissioner’s opinon 

cretion of Magistrate. 

Section 377 of the City of Bombay Municipal Act 
enacts that the only condition precedent to the valid 
issue of a requisition is that it shall appear, not to 
the Magistrate, but to the Commissioner, that the 
premises are in the condition specified in the section. 
Where the premises appear to the Commissioner to be 
in the condition specified, the notice is validly issued 
under section 877. Non-compliance with such a notice 
constitutes a complete offence. The Magistrate can- 
not acquit the accused on the sole ground thatthe 
premises did not appear tothe Magistrate in such 
a condition as to justify the issue of notice under 
the section. EMPRROR v. Sarvnay, 12 Bom. L. ar. 

6 


- 


cipal Commissioner's permission—Hatablishing factory 

without .permiasion. 

Where the accused obtained the Municipal Qom- 
missioner’s permission to establish a handloom factory 


worked by an oil engine but by means of this oil | 


engine he also established a fiour mill without any 
permission: 


a Held, that the accused was guilty of a technical 
offence under section 390 of the Bombay Municipal - 


Act, Although the accused had power to establish 
the handloom factory,he had no leave to establish. 
the flour mill factory, which was not the less another 
and aseparate factory because if happened to be 
worked by the same power as was proposed to be 
employed in the permitted factory. EMPEROR v. MULJI 
DAHMODAR Das, 12 Bom. L. R. 132 859 
Burden of proof—Agreement to stifle non- 

compoundable criminal case—Oxus on defendant 

to proye that criminal case was non. an 





-Alienation of property of 
a religious institution—-Burden of proving neces- 
sity 1005 
a — Burden of proving excep- 
tion— Defamation 714 
Collateral not residing in 


the village—Hscheat to Pe ata body 17 
aranan aana Good faith--Transferee to 
prove good faith 33 
Hindu law-— Heads of mutts 


whether trustees or life-tenants—Usage—Practice 
_ -~Presumption-—Intent of donor— Equity 





Hindu family from enjoyment di,family ae at | 


ne — Hindu reversioner suing 
to set aside alionation—Burden of proving. that he 
. wan the nearest reversioner ` 666 


ry wt 
~ 


¥ 
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Fictitious decrees 


S. 390— Factory—Muns- 


- exorcised from time to time. 


Exclusion of a.member of | _ 
-Cause of action. 


/ 
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Burden of proof—concld. 


ee renee eee Barden of proving that 

i ppa in possession of a widow belongs to her 

husband . 760 
Hundi-—Consideration 














Islands in the sea—Pre- 
sumption of title in Orown—No enjoymont for 20 
years —Subsisting title 882 


maei 








Lessor and lessee-——Proof 
of notice or other sufficient canse 336 
Malicious prosecutiono— 














Plaintiff to prove malice 
: Murder-—Culpable homi- 
988 














cide 
——--Negligence—Installation of 
dangerous articles—Proximate cause of aa 


jurisdiction— 
257 

















Pecuniary 














Private alienee to prove 
92 





l priority 

meamea ea Suit against Government 
for recovery of a tank 118 

a nt ne me STE against Seore of 
State for possession To] 

Calcutta Municipal Act (III B. C. of 


1899), ss. 341 (D), 450 (3), 574 (3), 
63 1—Order for demolition of fixture by Charrman 
at owner's expense—No limitation to tnatitution of 
proceedings, 

In January 1907, a notice under section 341 of the 
Calcutta Municipal Act, was served on the petitioner 
calling on him to remove a fixture which was alleged 
to be an encroachment on a public street. [n Octo- 
ber 1907, proceedings wore instituted against him 
under section 450 and the Municipal Magistrate found 
that the fixture was an encroachment and directed 
that it should be demolished by the Chairman at the 
expense of the petitioner : 

- Held, that aa the Magistrate did not try the peti. 
tioner for the offence of failure to comply with the 
requisition made upon him under section 341, but 
applied the special. remedy provided by section 4.50, 
the limitation in section 681 did not apply to the 
case, and the order of the Magistrate was not illegal. , 
Sanat OHANDRA MUKHERJEE V. CoRPORATION OF OAL- 
ourra, 14 0. W. N. 591; 37 O. 884 
ee ———— 88. 450 (3), 574 
644 


cantonments Code, 1899, S. 4 (2) 
m" Define,” meaning of—Power to entend existing - 

" limits of Oantonment—General QOlauses Act (X of 

1897), s. 14. 

“Define” in section 4 (2) of the Oantonments 
Act means to define by way of extension as 
well as by way of retrenchment. Consequently,- the 
power: to “define” includes the power to extend the 
limits of a Cantonment by the inolusion of areas 
clearly outside the limits already fixed. Under sec. 
tion 14 of the General Olauses Act, such power canbe 
FAZAL ILAHI v. BEOBE- 
TARY oF Stave FOB INDIA IN COUNCIL, 24 P B. 1910; 
87 P. W. B, 1910 





See RIGHT TO SUB. 
» accrual of 
ee ——Claim for injunction restrain- 
ing the person restored .to caste from enterin 
kan aan rights 57 





—————— gat 





t- 


= 


Wi 











1026 : BE 

Cause of actlon—concld. 

— -Declaratory suit—Date of 
document—Knowledge 98 

—— —__ —Insult—Contumely ` 124 

== Widow of deceased judgment- 
debtor in possession of joint properties 362 





SS Order of  ea-coniunumeation 
passed in Cochin State—Delivery of order withen 

British territory. 

The firat defendant, a resident within the State of 
Cochin, under the orders of the Maharaja of Cochin 
held an enquiry in the Oooliin State into the conduot 
of a Brahmin woman who was charged with adultery 


. and asa result of the same certain persons were put 


‘ out of caste one of whom was the plaintiff. This was- 


commuyicated by the second defendant the Kariestan 
of the Tiparayar Devasom, who though a native of 


~ Cochin State, resided within the District Munsif’s 
; jurisdiction and who handed it over to the Pattamali 


to prohibit such persons entering the Devasom The 


` office of the Devasom was in the Cochin State where 
` the notice was published. The plaintiff alleged the 


publication as cause of action: 
Held, that the real cause of action is tho delivery. 


- of the order of ex-communication to the Pattamali 


and the suit, therefore, mast be tried with regard to 
the second defendant. Poznata MANNOTH GOVINDAN 


“Vv. PATTACHAMARTH, 7 M. L. T, 42 513 


Central Provinces Land thee 
Act (XVIII of 1881), ss. 64, 74, 117 
132, 152 705 


‘ Cess Net (IX of 1880, B. C), S. 4—RHat, 


profits from, not liable to road-cess—Rule of Board of 

Revenue to the contrary, ultra vires—Payment of - 

soad-cess on hat by landlord not recoverable from 

tenant. 

The profits derived from hat cannot be said to be 
rent or reyenue or anhual value of land within the 


“ meaning of section 4 of the Bengal Cess Act, and, are, 


a 


therefore, not liable to road- 0088. 

Secretary of State v. Kasuma Kant, 6 O. L. J. 242; 11 
O. W. N. 1053 (F. B.), followed. 

Therefore, % landlord who pays road-ceass upon such- 
profits cannot recover it from his tenant. 

The Rule of the Revenue Board, authorizing the as- 


’ sessment of hats, being at variance with the provi- 
- sions of the Bengal Cees Act, is ultra v2 ea, 


Umeå Rasul Shaha Fakir v. Anath Bandhu 


' dhury, 28 O. 687, followed. SuURrAJDEO NARAIN v. 
' MACKENZIE 254 
' Charge—Partition deed—Liability to pay debts— 


Stipulation to pay twice the amount in default of 

such payment from the properti¢s—Default—Transfer 

of Property Act (IV of 1882), s. 100. 

Plaintiff and defendant executed a partition deed. 
As the properties falling to the share of each were 


‘ not equal, defendant agreed, in order to, equalize the 


division, to pay offa joint debt. One‘clause in the 


' deed provided that if either of the parties should fail 
` to observe the provisions, the party in“default would 


lal 


pay to the other party, who has sustained loss, twice the 


~ amount from their properties. Plaintiff claimed to be 


nm 


wn 


+ 


indemnifled out of the property which had fallen 
to defendant on the ground that plaintif had to ay 
the debt by reason of defendants’ failure to 
charge it:— 

Helt, that bearing in mind the fundamental idea of 
the deed, vis., equality of division and reading the 


- words in-the light of the general provisions of the 


he 


INDIAN OASES. 


Chow- ` 


s 


[1910 


Charge—concid. 


deed, the word ‘properties’ meant properties which 
had fallen to the share of each party on partition; and 
that the words were sufficiently definite to create a 


In construing words describing property, a distinc- 
tion should be drawn between wideness of language 
and vagueness or indefiniteness of language. A charge 
is created if the language is definite though wide, 

Bheri Dorayya v. Maddipatu Ramayya, 3 M. 85, 
not- applied. Manickam ` PILCAI 9, " AUDINARAYANA 
PiLLAT, 7 M. L. T. 158 
——to Jury. See CRIMINAL PROCEDURE 

Cops 


Cheating. See Pena Cons, s. 420. 


Chowkidar Chakran land—Settlement 
wih zemindar by Collector—Sutt for possession by 
patnidar—Joinder of prayer for execution of deed of 

' transferr—Suit for specific performance and con- 
sequential relief— Suit whether maintainable. 

Ooertain chowkidart chakran lands having been re- 





`” gumed by the Collector and transferred to ake zemin- 


dar, the durpatnidar of the mouzah in which the lands 
were situate brought a suit praying that, as she was 
entitled to the lands, a proper deed of transfer might 
be executed in her favour by the semind sr defendant — 
and that khas possession might be decreed to hor: 

Held, that the suit was rightly conceived, the 
` joining "of the two prayera for execution of @ deed 
of transfer and for recovery of possession being in no - 
way repugnant to any rule of law. 

Nathu valad Pandu v. Budh valad Bhika, 18 B. 
587 and Naragana Kavirayan v. Kandasami Goundan, 
22 M. 24, referred to. are SINHA v. KALIDASI 
Das, 87 C. 57;14 0. W. N 


205 
Chowkidari Act VI ‘of 1870 B. C.)s 


warrant under—FPerson to execute warrant must be 
named in it— Delegation to another illegal 09 
Christian Marrlage Act (V of aa 


——— = (XV O 72) 42 
Civil Courts Act (III of a ee S. ao 


Civil Procedure Code (Act XIV of 
1882), S. I I— Caste matters—Order of the spire. 
tual head of a community restoring @ person to caste— 
Claim for mnjenction restraining the person restored 

. to caste from entering temple—Crvil righta—Cause of 
action—Jurudiction of Civ Courts. 


The firsl defendant, who was ex-communicated from `' 


caste for having married a- Nambudri --girl, 
was restored to caste by the 2nd defendant, the 
spiritual head of the community. The temple 
moktesars sued for a declaration that- the- 2nd defend- 
ant’s order did not bind the temple and for an injunc- 
tion restrainmg the Ist detendani from entering the 
temple: 

eid (1) that the mere fact of the 2nd defendant 
having passed the order did notgive the tempia 
moklesars any cause of action, 

(2) that the right of entry into a temple for wor. 
ship is a Civil right and can be a aaa on by 
-- Qivil Courts. 

Venkatachalapgh v, Subbarayadu, 18 M. 293 and 
Sankaralinga v. Rajeswara - Darai, 31M. 286; 12 O. 
W. N. 946; 4M L. T. 101; 8 GN 280: 10 Bom. 
L. B. 781, referred to. UPPANGALA BUBBAYA v. 
- Bsprapi SUBRATA, 7 M, L, T. 190 ~ § 


Vol. Vj 
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———-_— S. I I —Suit cognizable by Oued 
Oourts—Suit to enforce right of worship in a temple— 
dtight to make offerings at a particular place — Right 
tofcquire idol tu be stopped im front of plaintiffs’ 
house—Plaint—Amendment. 

The right to worship ina temple is enforceable in 

a Civil Court; but that right can be exercised only 

during hours of public worship. 

Nagiah Bathudu v. Aluthuychar, 11 M. L. J. 215, at 

p. 219, Vengamuthy v, Pandaceswoara,6 M. 151, refert- 

ed to 


Vaidnatha v. Chandrasekara, 15 M. L. J. 458, ex- 
plained. = 

Where the plaintiff in a snit merely alleges an im- 
memorial custom to make offerings to an idol ata 


-particular place, but does not prove that he hus — 


acquired any right thereunder, no relief can be given 
- to him in respect of auch a claim. i 


The plaintiff, in such a case, may be permitted to. 


amend the plaint by inserting the necessary sver- 
mente. : wg 
The right to enforce the stopping of an idol in 
front of a person’s house is not part of the right of 
worship bya member of the community for whose 
benefit the temple has been dedicated, and such a 
-right is not cognizable by the Civil Courts 
KRISHNASWAMI IYENGAR v. RaNGasawary IYENGAR, 19 
M. L. J. 743; 7 M. L. T. 248 6 
em 8S, 13, 544-—Res judicata 
—Heard and finally decided—Abaiement of appeal 
l 25 


— 8. I3 478 


m 88, 13, 206—Deeree notin 

| accordance with judgmeni—Olerical mtstake—— Appli- 
cation tu bring decree into conformity with judgmer.t— 
Dismissal of apyzlication—Subsequent sut for 
declaration of the mistake whether maintainable, 

The plaintiff sned for a declaration that he was en- 
titled to certain lands which were inthe defendants’ 
. possession as the result of a clerical mistake in a 
‘decree ina previous suit to which he was a party. 

A previous application in that suit to bring the decree 

into conformity with the judgment ‘was rejected by 
` the District Judge, which order was confirmed by the 
High Court in revision: 

Held, that as the said order was an adjudication 
on the very question which was raised in the present 
suit; the suit was barred as res juticata, 

Jogeswar Atha vy. Ganga Bishnu Ghattack, 8 ©. W. 
N. 473, distinguished. THAMBALLA VEERANMA ¥ 
THaMBALLA PALUR BURBAMBA, 7 M. L. T. 266 119 

S. 13—Res judicata—Suit for 
redenphor based on mortgage and also on title— 

Dismissal of suit on the ground that defendants held 

“under a lease—Subsequent esuiton the said lease 
~ amd also on title—Maintatmnadility, 

Plaintiff sued defendant for redemption. That suit 
was dismissed as the Oourt found that defendant 
held under a lease. Plaintiff brought the present 
suit on the said lease and also on his title. The 
lower appellate Court found that the lease was not 

roved and as to title held that the claim was res 
judicata aa plaintiff put forth hia title also in the pre- 
vious suit as jenmi while suing to*redeem : 

Held, that the present claim based on title was 
not res judiwats, as the question of title was excluded 
< from the consideration of the Oourt in the previons 


need 
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suit. KUNDUR CHIRUKANOAN r. MANUNATH KANDI 
“TM. L. T. 854 - 62 
- —ss. I3, 43—Svits fir 
sale of mortgaged mopeiiy by pior and subsequent 
- mortgagees without implesding each other as parties— 
Second auit by prior mortgagee for sale of property 
mortgaged to subsequent mortgagee, whether barred. 
Certain property was mortgaged to two different 
mortgagees on two different dates. The first mort- 
gages brought a suit for sale, obtained a decrees and 
‘in execution purchased the properly himself. The 
second mortgagee was not made a party to that suit. 
Subsequently the second mortgagee brought a similar 
suit, got a decree for sale and purchased the property 
himself. He also did not ımpleatl the prior mort- 
gagee asa party to his suit. Upon this, the first 
mortgagee sued the second mortgagee for possession 
of the property on the ground that he was a prior 
purchaser, This suit was dismissed on the ground 
that the second mortgagee not being a party to the 
first mortgugee’s suit, the sale to the first mortgagee 
was not binding on the second mortgagee. There- 
upon the first mortgagee sued for the sale of pro- 
~perty on the ground that a balance was still due to 
him upon his decree which had not been satisfied by 
the previous sale in his favour: 
eid, that sections 13 and 43 of the Code of Oivil 
Procedure, 1882, were no bar to this suit inasmuch 
as the second mortgagee was not a party to the first 











“ guit, that the first mortgagee was bound to add the 


second mortgagee as a party to his previous suit, so 
as to given him an opportunity to redeem the prior 
mortgage, but that this omission did not preclude the 
first mortgagee from maintaining the present suit, 
inasmuch as the object of the suit is to afford the 
second mortgages an opportunity to redeem the pro- 
perty from the first mortgagee. BHAADEI Y. BALJIT 
Sineu, 7 A. L. J. 29; 32 A. 119 ‘451 


88S.. I3, 43—First swt for 
revocation of agsxcy—Becond euit for dismissal for 
- misconduct—No bar—Meaning of ‘Irrerocable Agency’ 

— Abatement— Master and servant. 

The plaintiff brought a suit to revoke the authority 
given to the firat defendant as agent for a time of 18 
years under a power-of-attorney, which was dismiss- 
ed onthe ground that the agency was irrevocable. 
The present suit was instituted by the plaintiff oe 

un 
of misconduct. The defendant pleaded that the suit 
was barred by res judicata: . 

Held, that ib was not barred. The dismissal of frat 
suit to revoke the authority of an agent is no bar to 
a second suit for dismissal of the agent on the ground 
of misconduct and for payment of money found due 
on taking account. 

In every contract of service there is an implied 
condition>'that if the service be not faithfully ren- 
dered thé@2nployer ig entitled to put an end to the 
contract. 

Boston Fishing Co, Ld. v. Ansell, 89 Oh. D. 889; 59 
L. T. 395; Gen-ral Bill Posting Co., v Atkinson, (1908) 
1 Oh. 537; 77 L. J. Oh. 441, 98 L T. 482; 24 T. L. R. 
285; 25 T. L. R. 178, referred to. 

Where the relationship is one of a sorvant or an 
agent or one holding a fiduciary position resembling 
a trustee, the right to retain the position depends 





upon the discharge of duties attached to it. 
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Ina suit for dismissal of the defendanb from ser- 
vice, the defendant's death during the pendency of the 
appeal does not cause the suit to abate. KuncHUNNI 
NAIR v. SUBRAMANIA Patran,7 M. L. T. 87; 88 M, 162 


75 
m $3. 13, 244, 255—Ewe- 
cution of decrea—Alenne profits, assessment of-—~Mesne 
prohta, decree for—-Not proceeding in execution—Res 
judicata—-What 1emedy open to defendant, 
Accordmg to the direction contained in a decree, 


" mesne profits were assessed in the execution depart- 


ment and an es purte final decree was mado. The 
defendant then came in and applied in terms of sec- 
tion 244 of the Civil Procedure Code, 1882, alleging 
fraud on the part of the decree-holder and asking 
that the enquiries into mesne profits may be re- 
opened. 

Jela, that the final decree ascertaining mesne pro- 
fits is res judicata between the parties until it is set 
aside, that although the mesne profits were assessed 
by the executing Court, that procedure was not one 
in, execution of any decree, for it resulted in a final 


decree being passed in continuation of the original - 


suit, and that the remedy open to the defendant was 
by way of appeal from the ev parte decree, or by an 
application for review or under section 108 of the 
Oivil Procedure Code. SARAT CHanpra Roy» Ma- 
HOED Kraut, 11 C L. J. 501 38 
= ss. 13, 33 I — Claim of third 
pirty resisting delivery of yvossession—Incestiqation 
of claim by executing Court trrespective of value of 
property— Bengal, N. W. P and Assam Orvil Courts 

Act (XH of 1887), s. 19—Res judicata—Decision of 

former suit by Gourt competent to try subsequent suit, 

Section 831 of the Civil Procedure Code, 1882, is 
not controlled by section 19 of the Bengal Civil Courts 
Act. 

Therefore, when a claim has been preferred under 
section 331 of the Code, it must be investigated by 
the Court executing the decree, irrespective of the 
value of the property oo 

Observation of Jenkins, C. J, in Damul Dharama v. 
Shripat Narayan, 6 Bom. L. R. 301, followed and those 
of Muttuswamı Ayyar, J. in: Sithalakshmi v. Vyth- 
tlinga, 8 M. 648, not followed. 

Section 18 of the Civil Procedure Code, 1882, bars 
the trial of a subsequent suit by reason of the deci- 
sion in a former suit only when such decision has 
been given by a Court of jurisdiction competent to 
try the subsequent suit. KADAMBINI DASI v. DAYARAM 








Das, 1L C. L. J 478 573 





—— 8. 13—Res jadicata—' Under 
whon they or any of them claim, meaning of-—Privity 
-Landlord and tenant—Hatop pel. 

For the purpose of res judicata the ground of 
privity is property and not personal relation. 

Sita Ram v. Amir Bogam, 8 A. 324, referred to 

Though the words ‘nnder whom they or any of them 
claim’ in section 13 of the (ode of Oivil Procedure 
are wide, there seems to be no difficulty in the way 
of restricting them so as to bind the party to the 
subsequent suit by the decision in the former suit 
only in respect of interest represented by the party to 
the former suit at the time of snit. 

Other interest, with which ho had parted before 
the suit and which he had ceased to represent, could 
pra a aie be the subject of adjudication in the 
gui < 
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As regards the inlerests represented, however, it 
does not matter whether they vested in the privy 
before or after the former gut. z 

Quærs:— Whether a tenant may be represented by 
his landlord in so far as his holding is subordinate. 

Conduct to create an estoppel. must be found to 
have misled the plaintiff. BESHAPPAYA V. VENEKATRA- 
MANA Upapya, (1910) M. W. N. 26 7 
amarani §, 13—Prior sushi dismiesed 

under §.43-—Subsequent suit on the same cause of ' 

action between the same partics—Object-matter sanie 

—Res judicata. 

A prior suit between the same parties on the same 
cause of achon was dismissed though erroneously 
under.section 43 of the Oivil Procedure Code. A sub- 
sequent suit was brought against the defendant of the 
game cause of action: 

Held, that the claim was res judicata, the object- 
matter being the same. DASARI OBXELLAMMA v. 
CHELLAYA, 7 M. D T. 84 ; 756 
Seer ee S. [3—Res judicata between 





co-defendants. 

Where in a suit there is conflict of interests amongst 
co-defendants and an adjudication of -such conflict 
ig necessary to give appropriate relief to the plaintiff 
in the case, the decision in the case will be ses judi- 
cata between the defendants. 

Ramachandra Narayan v Narayan Mahadeo, 11 B. 
216, Ahamad Alt v. Najabat Khan, 18 A. 165, relied 
upon. NARASIMMA AMMAL v. Spinrvasa Raaava, 7 M. 
L. T. 89; 88 M. 112 - 760 - 


S. I 3— Bar of defence. 
Where in a former suit the defendant was not allow- 





-ed to deny the plaintiffs title and it was not found 


that plaintiff had any title: 

Held, that in a subsequent suit the defence on title 
was not barred. BHADRA BAJAYYA v. MAcHABATHNI- 
LaksuMi, 7 M. L. T. 107 . 615. 


m §, [5 — Jurisdiction — Suba” 
Judge—Suit which should be laid in Munsif’s Court. 
Section 15 of the Civil Procedure Oode of 1882 

refers to procedure only and does not affect the ques- 

tion of jurisdiction. Therefore, though that section 
may require a certain suit to be laid in the Munsif’s 

Court, 16 does not follow that the Sub-Judge has no 

jurisdiction to try ıb. TANGOB MAJHI v. JALADHAR 

Deant, 14 0. W. N. 822 -~ 69I 


—m lu §. 24 —Transfer of case—High 
Couta prower—Jurisdiction—District Judge deler- 
mining question of jurisdiction after High Court had 
disposed of application for tranafer— Return of plaint 
jor presentation to proper Court, 

Under section 24 of the Code of Civil Procedure, 
1882, a High Court is not empowered to order that a 
suit instituted within its jurisdiction should proceed in 
the jurisdiction of another High Court. Tula Ram v. 
Harjivan Dass, 5 A 60, followed. i 

On an apphoation for transfer under section 24 of 
Act XIV of 1882, the High Court ordered that the 
case should prvceed in a certain Court within its 
Jurisdiction. The suit was accordingly heard and 
decided by that Oourt. 

On appeal, the Strict Judge held, that the canse_ 
of action did not arise within the jumediction of the 
first Court and returned the plaint for presentation to 
the proper Court: Held, that the order of the District 
Judge was right. Tursi BAM r. Buum Bunner 688 








“ta 
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- ————88. 30, 539—Frame of 
suit—Applirability of old Code—Speoifio Relief Act 
k A 1877), ss. 483—Sutt for declaration— Further 
relief,- 

The plaintiffs sued defendants on behalf of them- 
selves and all other members of the Beri Chetti caste 








and other worshippers of -the Sri Muthukumarasami . 
Temple under section 589, Oivil Procedure Code, | 


after obtaining the Advocate-General’s leave to sue, 
for the following reliofs: (1) for the settlement of a 
scheme for-the management of the temple, (2) fora 
declaration that the 3rd -defendant has been duly 
and validly elected as-Darmakartha, and (8) for the 
appointment of a receiver: `~ ` l A 
eld, that a mere declaratory relief could not be 
granted ina suit under section 30, Civil Procedure 
Code, because the plaintiffs did not seek any further 
relief such ag an injunction. A suit under section 539 - 
must be asuit against a trustee, including a trustee 
de son tort, by persons having an interest in the trust 
for one of the reliefs specified in that section and 
not for any other. i 

Budree Das Mukin v. Chooni Lall Joh'ory, 38 C. 789; 
10C. W. N. 581, referred to. > : 

The assertion of the rights of an, alleged trustee - 
cannot be said to be incidental to a prayer for settling 
& conga of management for the trust, A prayer for 
the oval of a trustee willnot be inoluded in tne 
words, “such further or other reliefas the nature of 
ag case may require” in section 589, Civil Procedure 

e, > 4 7 

- Rangaswami Naickan v. Varadappa Naickan, 17 M. 
462 (F. B.), referred to. 


Tt is well settled that, section 589, Civil Procedure 
Code, was neither’ intended-to bar the assertion of 
private rights on the one hand norto afford a means 
of ascertaining them on the other. Where the case 
comes within the supplementary provision as to 
“snch further or other relief as the nature of the 
ease may require,” the Court ought to be guided by 
the provisiona of section 42 of the Specific Relief Act 


and ought to hold that the nature of the case does not ~ 


requirés merely a declaratory relief to be given where 
further relief might have been sought for in addition. 

Suits instituted under section 539, Civil Procedure 
Oode, of 1882, are governed by the provisions there- 
of ‘and not by the corresponding, but modified, 
provisions of section 92 of the New Oode, as these 
provisions donot merely deal with- procedure but 


_affect the right of suit also. 


é 


i 


Colonial Refined Oo. Ld. v. Irving, (1905) A. O. 389; 
74 L.J. P. O. 77; 92 L. T. 738; 21 T. L. B. 513, fol- 
lowed. Munisawar Onerry v. MURUGAPPA Onerry, 
7 M. L. T. 45 : 515 








T S. 31—Non-joinder of parttes 

—Dismirsal of suit. 7 

A suit should not be dismissed for ‘non-joinder of 
parties.” Ifthe objection as to non-joinder was nott 
taken inthe first Court, “but is for the first time 
taken in appeal, the appellate Court should not dis-- 
miss the suit, but order the joinder, of the necessary 
parties and direct a fresh trial toe be held. KAJI 
MAHOMED SHRRIFE v. Eusurr Sarries, 7M. L. T. 849 


—— a 8. 31-—Musjoinder of caxses of 
- action—Appeql—Reveroal of decres only on ground of 
inigjorrder. : 
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»Misjoinder of causes of action is nota ground on 
which a decree can be reversed in appeal. 

Rup Nurain v. Gopal Devi, 86 I. A. 108 at p. 113; 
38 O. 780; 18 O. W. N. 920; 100. L J.58 6A. L.J. 
867; 11 Bom. L. B. 845; 19 M. L. J 548; 3 Ind. Cas. 
382; 93 P. B 1909, followed. VENCATANUNIAPPACHETTY 
v. Gopam OHANDAPPA, 7 M. L. T. 364 6 
— SS. 36, 4B—Plaint— Presen. 

tation to proper officer—Presentation by proper person 

—Plasnt ordered to be registered after limitation — 

Effect of such order. : E 

The limitation for filing a suit was to expire on 
the 18th of February, 1903. The pleader for the 
plaintiff came to the proper Court onthe evening of 
the 17th of February, after the Judge and his 
Munsarim had both left the Court, and persuaded 
thé suits olerk to receive tle plaint. Next day the 
suite clerk handed over the plaint to the Munearim 
who noted how the plaint had reached his hands, and 
on the following day, February 19, put it before the 
Judge. The Judge ordered: “Registered, subject to 
objection as ‘to limitation, if any, made by other 











Held, that the making over of the plaint to the 
suits clerk onthe-17th of February was no present- 
ation within the meaning of section 48 of the Code 
of Oivil Procedure. 

Held, further, that the reaching of the plaint to 
the Munsarim on the 18th February through the 
soits clerk could not be said to be a presentation by 
the pleater who had given the plaint to the snits 
olerk. : 

Queen-Empess v, Rama Sammi, 21 M. 114, followed. 

Held, also, that the order passed by the Judge on 
thel9th of February. to register the plaint, was 
irrelevant, and could not be considered as having any 
retrospective effect so as to validate the proceedings 
of the two previous days. 

Shanker Narain v, Kunjappa,8. M. 411, distinguished. 
PRABHU Narain BINGH v. BARJU Mise 330 
—_ Tamanan S. 43—First suit for revoca- 
tion of agency—Second suit for dismissal for mia- 
conduct 





43—Suits for sale of 
mortgaged property by prior and subsequent mort- 
gagees without impleading each other as parties— 
‘Second suit by prior mortgagee for sale of property 
mortgaged to subsequent mortgagee, whether barred 





a Ka 








~ nme §, AZC use of action Lessor 
and. lessee—Omission of relsef in the former suit— 
Subsequent suit for omitted relief barred. 

- One Musammat RÈ brought a snit in 1907 against 
the defendants for damages on the ground that the 
defendants had dispossessed her from the lands in 
suit by ploughing up her standing crops on the said 
land and taking possession of the standing trees. 
She did not include thena claim for recovery of pos- 
geasion. Subsequent to the date of dispossession but 
before the date of the suit in 1907,R executed a 
lease in respect of the land in favour of the plaintiff, 
who sued for. recovery of possession and for mesne 
profitas: Held, that the suit was barred by sectron 43 of 
the Code of Civil Procedure, 1882, inasmuch as the 
plaintiff's lessor, R, omitted to include in her pre- 
vious suit the claim for possession which she was 
entitled to make at the date of instituting her 126 


"RAM Lar v. MIR JAHANGIR ALI 
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—— §, 43—Revenne Oourt proceed- 
ings do not bar Owi suit—Jurisdiction of Otvil 
Court— Partition—Share allotted im partition proceed- 
ings without objectorn— Suit for larger share wn Civil 
Court—Punjud Land Revenue Act (XVII of 1887), 
gs. 158 (1), 158 (8), clause (17). 


Section 48, Civil Procedure Oode, 1882, cannot be 
nsed to bar a suit in a Oivil Court beosuse of some- 
thing that has happened in a Revenue Oourt. 

Where a partition was duly effected by the Revenue 
Court on plaintiff’s application and a specific share, 
according to the entries in the Revenue Papers, was 
allotted to the plaintiffs, who formally accepted the 
partition without raising any objection at the time 
that they were entitled to a larger share: 

Held, that a subsequent Civil suit by the plaintiffs 
for a larger share was barred by section 158 (1) of 
the Land Revenue Act. The Revenue Court was em- 
powered to effect the partition and, if it chose to 
decide-any question of title that might arise, but as, 
plaintiffs raised no question of title, no such question 
was in dispute. Section 158 (2), ol. (17) did not apply 
to such a case. JNayat v. Nourane, 8 P. R.1910; 6 
P. W. R. 1910 253 











———_—— S. 43—Applicability—Test -- 
Different causes of actwn. : 
In 1806 the plaintiffs instituted a suit in which they 


prayed for a declaration to the effect that the defen- . 
. dants had no right in certain land beyond that of ordi- 


nary tenants. This suit was dismissed on the ground 
that the plaintiffs ought to, have sued for possession 
as they were not entitled to claim merely declaratory 
relief. Upon this they instituted a suit for posses- 
sion. The facts constituting the plaintiffs’ title as 
well as the title aaserted by them in both cases were 
exactly the same, although the two causes of action, 
as stated in the two plaints, were essentially different. 
_1t was contended for defendants that as the cause of 
action for the second suit was in existence when the 
first, suit was instituted it should have been put for- 
ward then: -, 
Held, overruling the defendants’ contention, that 


` the second suit was not barred by section 43, Civil 


- barred for rents which had accrued due, it is by ` 1910, 86 P. W. R. 1910 


Procedure Code, inasmuch as the test for the appli- 
cability of the seotion is not whether at the date of 
the previous suit the cause of action for the second 
suit existed and it might or ought to have been alleg- 
ed, but whether the causes of action alleged in the 
plaints in the two cases are one and the same or aro 
distinct. 

Partab Narain Singh v. Musammat Barju Dei, 6 
O. O. 178; Muhammad Asghar v. Amjad Au, 80.0. 
389; Badrı Hisal v. Musammat Lalta Koer, 10 O.O. 44. 
Nathu valad Pandu v. Budhu valad Bhika, 18 B, 537; 
referred to. ABUL Kasın Kuan v. JAGGU Sings, 18 


0. 0. 19 439 


; 8., 43—Suit agamst joint 

promisors—Sutt against one barred under s, 43-—Not 
barred against others—Oontract Act (IX of 1872) 
8. 48—Lrabrlity of joint promisors. f 
Although under section 48 of the Civil Procedure 

Oode, a ‘subsequent suit against the same defendant 18 








the force of a special rule that relief not claimed in 
respect of a cause of action shall not be claimod in a 
subsequent action and not on the principle of merger 


- 
- 


INDIAN CASES. 


bad 


[1910 


Civil Procedure Code—(1882)—contd. |, 


in a judgment recovered. Section 48 of the Civil 
Procedure Code operates to bar the second suit even 
where the flrat was dismissed and not decreed, for its 
applicability depends on thé frame of the suit in- 
stituted and not upon the result. . 
Ittappan v. Manavikrama, 21 M. 163, referred to. 
Quere.—Whoether the rulein King v. Hoore, 18 
M. & W 494, according to which a joint promisor is 
not liable in a subsequent suit when judgment had 
been previously recovered against the} co-promisors, 
sis applicable to the Mofusil in India. 


RaMANIULU , 


NAIDU v. AkAMUDU Iygneag, (1910) M. W. N. 35; Jas ' 


L. T, 878 


B a T 





S. 43 — Previous suit for in- 
terest when both principal ana interest due—Subse- 
quent suit for -principal barred—-Cause of action— 
Suit for subsequent interest barred when suit for prin- 
cipal ts barred— Construction of document—~-Mortgags 

- deed provideng for recovery of principal or for con- 
tinuance of mortgage. 

A mortgage deed provided for the payment of fixed 
kasur dues by way of interest. It was further 


stipulated that upon “the expiry of a certain period, ` 


the mortgagee “shall be competent to recover the 
principal mortgage money or to continue receiving 
the fixed kasur dues:” 

Held, that the provision meant that the mortgagee 
could, if default waa made in payment of interesty at 
once gue forthe recovery of the principal amount, 


or if no such default was made, he could allow the . 


mortgage to continue and go on receiving the interest 


as before. The provision did not mean that an ~ 
option was given to the mortgagee of either suing . 


after the expiry of the stipulated period for the 
principal sum due on his mortgage together with all 
arrears of interest, or of electing to goon under the 
terms of the mortgage and suing merely for the in- 
terest thereon. 


Where principal and interest under a mortgage are . 


both due and the mortgagee sues only for the recovery 
of interest, a subsequent suit for the recovery of the 
prinoipal is barred by section 43 of the Civil Proced- 
ure Code, 1882. ` ‘ 

A mortgagee’s cause of action for the recovery of 
the principal sum and of the interest due on his 
contract is one and the same and he is, consequently, 
bound by law to include in his suit the whole of hig 
claim in respect of that cause of action. 

Ganga Ram vV. Abdul Rahiman, 28 P. R. 1907, 
followed. 

“Shri Shitlapa Hadlapa v. Balapa Lukgura 
Vashvant Narayan Kamat v. Vithal Divakar 
21 B. 267, dissented from. 

Where a claim to recover the principal amount of 
the mo debt is barred under the provisions of 
the Oivil Procedure Oode, a suit to recover interest 
on such principal is also barred, as interest is merely 
accessory to the principal and follows the latter. 

Ganga Ram v. Abdul Rahman, 28 P. R. 1907, follow- 


7 B. 446; 
Pa rulifar, 


Parra Banking Company v. Yates, (1808) 30. B. 
460; 67 L. J. Q. B. 851; 79 L. T. 821; 47 W.R, 42, 
relied upon on poiné of law, but distinguished on 
facts. KUNDAN MÅL v. ALLAH Dap KEAN, 19 Hot 











by any. two proper persons 


$,8Q 804 


+ 
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—— 88. 102, 103, 157, 

< 158—Time pren to plaintif ta produce evidence 

, —Default in appearance on adjourned date——Stute- 
ment by plarntiff’s Vakil that he had no instruo- 
tions—Natxre of order to be passed— What sec- 
tion to be applied—Scope of ss. 157, 158. 


Plaintiff obtained time from Court to produce his 
evidence on a certain date. On that day he did not 
appear and his Vakil stated that he had no instruo- 
tions. The Munsif, instead of dealing with the case 


under section 167 of Aot XIV of 1882, disposed of it 


nnder section 158 on the issues raised: 


Held, that there was clearly a default in appear- 
ance on the adjourned date and that the Munsif was 
wrong in disposing of the suit under section 158, Civil 


Procedure Code, as he should have auposed of it under . 


section 157. 


Sections 157 and 158 of Act XIV of 1882 should, if 
possible, be read as mutually exclusive. Section 157 
deals with cases of failure to appear and section 158 
with cases of failure todo the thing for which time 
has been granted, neither can be treated as an excep- 
tion to the other, for there may be failure to do,the 
thing for which time has been granted, the parties 
themselves being present, and there may be failure to 
appear even when no time is granted to do anything 
in particular. 

When a case is set down,for hearing, whether it 
ig on the original or on the adjourned date, the first 
question for the Court is, are the parties in attend- 
ance? If both or either of the parties have or has 
failed to appear, the Court is bound to deal with the 
matter under Oh. VII or section 187 read with Ch. 
VII as the case may be. Any other defect in the case 
or default of any party is a matter for investigation 
end orders only after the question of default in appear- 
ance has been settled. The appearance of the parties 
or more correctly the determination‘ of the conse- 
quences of non-appearance has a natural precedence 
over the disposal of matters arising in the trial of the 
case. 

Therefore, if there be default in appearance on the 
adjourned date of hearing, section 157 should alone 
be applied, no matter whether there has or has not 


been default ofthe kind referred to in section 108. 


If is only in case the parties are in attendance and 
there is failure to do what a party is given time to do 
that section 158-is to be put in nisition. 

Soondarlal v. Gvorprasad, 23 B. 414, Ramana 
Reddiar v. Ramasamy Atyangar,- 18 M. L J. 51; 
M. L. T 225, Lalta’ Prasad v. Nan? Kishore, 22 i 
66, and Mariannissa v. Ram Kalpa Gorain, 34 O. 235; 
6 0. L. J. 260, followed. : 


ed. 

Rangasawmy Mudeliar v, Sirangam, 4 M. H. O. B. 
254, Comalammal v. Rangasnuwy Iyengar, 4M. H. O. 
E. 56, disapproved. CHANDRAMATHI AMMAL 4. 


NARAYANASAMI Tine, 19 M. L. J. 760; 7 M. L. T. 369° 


23 
ss. 102, 103, 278, 
283—Clamm, dismissal of, without adjxdication — 
Claimant not bound to bing regular sutt—Bound by 
result of suit if brought- Dismissal of sunt fur 
| default—Rea judicata. 
a ben a claim, preferred under section 278 of the 


` 











NG 


Shrimant Sagajirao v. 3. Smith, 20 B. 736, follow- 


Civil Procedure Code, 1882, has been dismissed with. ` 
out adjudication, it is not obligatory on the claimant 
to bring a suit for a declaration within one year of 
the date of the dismissal of the claim. 

Sardhari Lal v. Ambika Pershad, 15 J, A. 128; 16 0, 
521 and Kunj Behari v, Kanda Prashad, 6 C.L.S. 882, 
followed. 

But if he does bring such a suit, he is bound by the 
result of the litigation > ‘commenced’ by him, and if the 
suitfails he cannot aay that the suit was unnecessary 
and that its dismissal does notaffect him. - 

The dismissal ofa snit under section 102 of the 
Code of Civil Procedure, 1882, does not operate in 
favour of the defendant as res judictta, 

Chand Kour v. Partab Singh, 15 I. A. 156; 16 O. 
98, followed. 

But, when read with section 103, it precludes a fresh 
suit in respect of the same cause of notion. SANKAR 


NATH v. MADAN Monan Dasa, 110. L. J. 61; 140. 
W. N. 208 298 
—_——-—— 8S. 102, 103, 311, 


312, 588 cl. (§16)—Applteation for setting 

aside sala under 3. 811—Disuessal fur non-appear- 

ance—Appeal against order, whether lies, : 

When an application under section 311 of the „Civil 
Procedure Code, 1882, bas been dismissed by reason 
of the, non-appearance of the jndgment-debtor, an 
appeal lies against the order.by which the application 
has been dismissed. 

„An order under section 102 of the Civil Procedure 
Code dismissing a suit is as much a deores as an order 
under any other section deciding a suit, and is appeal- 
able. 

Gosto Behary Sarkar y. Hari Mohun Adak, 8C. W. 
N. 318, relied on. 

The case of Amrita Lal Mukherjee vy. Ram Chandra 
Roy, 29 O. 60, must be taken to have been overruled, 


-by implication at any rate, by the Full Bench case of 


Radhanath Singh v. Chandi Charan Singh, 30 O. 660. 

But when after the dismissal of such an application 
for non-appearance, a subsequent application under 
section 108 to revive the application has been unsuc- 
cessful, no appeal lies against the order of rejection of 
the application under seotion 108. 

Ningappa v Gaxgawa, 10 B. 433, Raja v. Strinivasa 
11 M. 819, Gilkinson v. Subramama Aypar, 22 M. 226 
referred to. Broso Sunpak Roy v. Morr Lan, 14 C. 
W. N. 578 493 








Adjourned hearing—Refusal of application furprocesa——" 
Intimition by pleader that he has no further instruc. 
tlon—Diamissal of stut, whether under 8. 102. 

Where at an adjourned hearing of 2 suit, the 


' witnesses on behalf of a party were not in attendance 


and the party applied for the issue of warrants against 
them, but the Court refused the application and 
the pleader thereupon intimated that he had no 
further instructions to appear, and the suit was 
dismissed:. Held, that the dismissal was not under 
section 158, but under section 102 of the Civil Pro- 
cedure Code. 

Mariaanissa v. Ramkalpa Gorain, 34 O. 285; 5 C. L. 
J. 260, relied upon. Ganea Rarv. Gunan Rar 499 


s. 103 23 
$s. 103—Dismissal of suit 
under section 102 bars fresh suit 298 


ae e 
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Se 8. 103—Application for sett- 
ing aside sale eet in default 493 
a OS ee in we 


= 

















on adjourned kerag. 


Mama ra 











s. 103, sadaka of —Dia- 
missal for default—Plaintiff tn the subsequent sust 

Ja contesting defendant wm tha previous suit—Subse- 
quent suit not barred. 


In order that a fresh suit on the samo cause of 


action may be barred under section 103, Civil Proce- l 


dure Code, it is necessary that the plaintiff in the 
` subsequent suit must be the same person actually as 
the-plaintiff in the previous suit or be eoprensared by 
the latter. Section 103 does not bar the subsequent 
suit if the plaintiff i in the subsequent sut was a con- 
testing defendant in the previous suit. OTTAPURRAKAL 
v, CHERICHIL PALLIKKAL, 83 M, 81 


S. IOB—Erx parte decree 
against a me defendants-—Decr ee one and mdremble— 
Ex parte decrees set aside—Decree sct aside tn tts 
entirety, 


In a suit for sale on the basis of a mortgage, some 
of the defendants did not appear while the rest 
contested the claim. Finally a decree was given 
against all the defendants, it being ex parte against 
those who had not appeared. On the latter’s 
application the er parte-decree was set aside and on 
reh the suit the Court restricted itself to the 
cage of the defendants at whose instance the ew parte 
decree had been set aside Ultimately a decree was 
passed against all the defendants and within three 
years of the last decree the decree-holder applied for 
an order absolute. The defendants, against whom 
the first decree had bean passed after contest, contend- 
ed that the application was barred as more than three 
years had elapsed from the date of the original decree 

inst them: Held, that the origimal decree being 
one and indivisible was set aside in its entirety, and 
that the decree-holders’ application, therefore, was 
within time: Held, further, that the word ‘decree’ in 
section 108, Civil Procedure Code, meant the whole 
decree made in the suit and that a decree could not be 
sot aside in 
_ Bhura Maly. Har Krishan Das, 24 A. 883, Gouri 

Sahar. v. Ashraf Husain, 29 A, 628; A. W. N. (1907) 
204;4A.L J. 552; Mahomed Hamid Ullah v. Tahur- 
un-nissa, 25 A.166; 10, W. N. 652, referred to. 
BAMODH DHAR DUBE v. BHULADHAR DUBE 4 




















e Se 


1O08—Decres ex parte 
_ against ons and on contest against other dejendants—. 
< Appeal— Decree affirmed—Jurisdsction of- first Court 
to set aside ex parte decree-——Secund Appeal— Ques. 
tton of gurtsdiction and smportant point of law 
~ allowed to be taken for the first tune m second appeal. 
After an appeal is filed against a decree of a lower 
Comt, which proceeds on a ground” common to all 
the defendants, the power to set aside the original 
decree on an application under section 108 of the Civil 
Procedure Code, 1882, by any of the defendants, 
against whom the decree was passed ew parte, becomes 
vested in the Appellate Court only, and the first 
Court does not continue to exercise juriediction in the 
matter. 
Sankara Bhatta v. Subraya Bhatta, 30 M. 535; 17 M. 
L. J. 486, followed, 
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Monomohins Chowdhurant v. Nava Narayan Roy 
Chaudhri, 40. W. N. 456, distinguished 


A contention which involves a question of juris- 
diction and an important point of law may be per- 
mitted to be taken for the first time in second appeal. 
Duanar SARDAR v. TARAK NATH. 25 

570 © 


1 I I I 
—— $i 


——— S. II I — Set-off in technical 
and general sense—Ascertained sum” , meaning of. 
The defendants were tenants of the plaintiff with 

respect to certam villages, and the plaintiffs also 

were tenants of the defendants in respect of certain 
land in those villages. The suit was for rent due for 

1811, 1812 and 1813. The defendants pleaded that 

the rent due from the- plaintiffs to the defendants for 

1809 and 1310 should be set-off. 


Held, that the matter was one not of set-off in the 
technical sense of the terms as prescribed by section 
LIL of the Civil Procedure Code, but of account and 
set-off in the general sense of the term. 


The words “ascertained sum” in section 111 cannot 
mean only an admitted sum, but they mean a sum of 
money of which the amount is fixed and known. 


Although there can be no set-off of a time-barred 
debt, yet on the facts of the case, the set-off by the 
plaintiffs of the monies which they had in their 
pockets due to the defendants against debts accruing 
due by the defendants to them, ought to be allowed. 


i 





- Epwagp DALGLEISH v. RANDIN SINGH, 14 C. W. N. 


170- 








ss. III, 216—Set-of— 
Whether claimable where no money 18 due to the plain- 
tf. 

À. plea of set-off can snoceed even where no money 
is found due to the plaintiff, 

Ramjuwoan Maul v. Chand Mal, 10 A 587, followed. 

Steoke v. Taylor, (1879-80), 5 Q. B. D. (x. s ) 569; 
49 L. J. Q. B. 587; 48 L. T. 200,29 W. R. 49; 44 J. P. 
748. Misrs Lal v. Banarsi Das, A. W, N. (1806) 111; 3, 
A. L. J. 233, referred to. Goswami KRISHNA CHANDRA 
Dro v, Durea PANDA BHATTAOHARJI, 7 A. L. J. 105 


———— 8. 157—Default in appear- 
ance on adjourned date-—-Nature of order to be, 
passed 























—— S$. 158 applicability of— 

Default in appearance on adjourned date 23 
——— . 58. Dismissal in default 

on adjourned hearing 499 








——— er BS a 159, 167, 175—Sum- 
mons— Witnesses, attendance of Court bound to as- 
sst party— Process against. absconding yrtnese-— 
Laches of party—Dhrserstion of Oourt— Professional 
witness, convertence of latitude to be given for: 

Every Court is bound to render all reasonable 


‘assistance to a party to enforce the attendance of his 


witnesses. 

Nilmones Banerjee w. Shurbo Hungara Debdse, 6 W., 
R. 14, followed. 

À part is entitled at any stage af the case before 
hearing to apply for s summons to cite witnesses 
without reference to the number of such applica- 
jong which he may have previously made, and it ig 


A 


_ 


# 


* 


w 
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the duty of the Court to comply with’ such appli- 
cation, if any time be left before the hearing of the 
cause. f = 
Onooraap. Chander v. Hemra Monee, 11 W. R. 418; 
Huree Dass v. Meer Moassum, 15 W. R. 447; Indra 


Chunder v. Dunlop, 9 W. R. 530, and Pearee Mohan w. 


Aladhub Ohunder, 9 W. B. 439, followed. - ~ 

Where an ipplication is made for issue of process 
against an absoonding witneseg, the Oourt, i? satisfied 
that the witnees has aleconded and that he is a 
material syitness, ought to grant the application, un- 
less the ®pplicant has placed himself in such a posi- 
tion by his conduct that ik would be insquitable to 
grant 1t í . 


Rijoo Singh v. Lalla Balgobini, 1 W. R. 26,. fol- ` 


lowed. ; 

But the above principles may bə departed from in 
practice in the exercise of a proper discretion on 
the part of the Court on proof of laches on the part 
of the parties, . > 

A reasonable latitude should always be given for 
the convenience of professional meu who have their 
own daties to attend to in othor Ooarts and cannot 
dance attendance all day on the chance of being call- 
ed as witnesses. Tara CHAND v. CHANDRA SEKHAB 
110.L.5.29% | . 184 


a —.g8. 160, 162, 235 
*-Sunmoned twitnrss not examined —Altendance at 
adjourned heaiing—Order for payment of expenses — 
Validity of —Attachmsnt of propsrty—Civil Procedure 
Code (Act V of 1908), s. 115— Revision. 


“A witness who was summoned for a hearing and 
whose expenses had*been deposited was not examined 
at that“ hearing but had to attend again, and on an 
application by the witness, payment of. his expenses 
for his further attendance was ordered. The party 
against whom the order was passed had no property 
within the jurisdiction of the Oourt and so the 
order was transferred to another Court for execution 
on an application made in that behalf. Objection 
being taken thatthe order for payment of the 
expenses was not an order passed under section 162 
of the Civil Procedure Oode, the petition for attach- 
ment was rejected by the Oourt to which it was 
transferred: 

ə» Held, on revision, that the first order taken with 











‘the second order for transmission clearly shows that 


the order could be executed by attachment and sale 
of properties under section 162 of the Code. 


Held, further, that as the Munsif to whom the order- 


was transferred for execution refused to exercise a 
jarisdiction vested in him by law, the order passed 
by him could be reversed under section 622 of the 
Old Civil Procedure Oode corresponding to seotion 115 
of the New Code. MANAVICRAMAN v. 














M. L. T. 76 E 742 
meeer iii meaa sa 175 184 

— —— §. 206 119 
— —-—-- m 8, 206 342 








——— 8, LOGO Decree, amendment 

of— Decres modified by appellate Court— Jus isdiction 
of first-Court to amend decree, ` 

A Court cannot amend a decree originally made by 

it and subsequently modified on appeal by consent 


T 
7 
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oe SR ee 
of parties in the appellate Court. The application 
SA amendment should be made to the appellate 

ourt. i 

Srigobind Singh v. Gangatri Pershad, 6 C. L. J. 542, 
followed. - 

Peary Mohan v. Mohendra Nath, 40. L. J. 568, 
Munisami Naidu v. Munisami Reddi, 22 M. 293, and 
Asma Bibi v. Ahmed Husain, 80 A. 290; 6 A.L, J. 
584; A. W. N. (19095) 109, referred to. 

An appeal does not he against an order of amend- 
ment of a decree, but an appeal lies from an amended 
decree : 

Menak Ali v. Amdar Ali, 9 O. W. N. 605, VFisva- 
nathan vy, Ramanathan, 24 M. 646, and Brojo Lal y. 
Tara Prasanna, 8 O, L. J. 188, relied on. BAxgs- 
WAR MALLIA v. BHABA SUNDARI DEBI, 11 C. L. J. 81 





. 304 
——— 8, Z1O—Jurisdiction of Court 
to order postponement of execution at the time of 
paesing a decree—O:vil Procedure Code (Act V of 

1908), 0. XX, R. 11. 

Under the old Civil Procedure Code of 1882, Courts 
had inherent power to postpone execution of a decree 
while passing it, thongh such power was not express- 
ly conferred on them, as is now declared in Order XX, 
Rule 11 of the new Code of 1908. PALANIAPPA 
CHRTITYAR v. VELAYUTA PILLAI 7 M. L. T. Aoi 


(1910) M. W. N. 1 
—_——_ 8. 216 211 


88. 223, 226 -— kzrecution 

—Transfer of decree—Order of transfer signed by 

sheristadar as ‘by ordei; validity of-—Pecuniary 

limits of District Munsif’s jurisdiction for purposes of 
evecution, 

An order of the District Court, transferrring a dec- 
ree for execution to a District Munsrf, signed by the 
sheristadar of the former Oourt as “by order” of the 
District Judge, is‘a valid endorsement and fulfils the 
requirements of sections 228 nnd 226, Civil Procedure 
Code, 1882, 

The jurisdiction of a District Munsif in regard to 
the execution of a decree transferred to him for exo- 














———_ 





por is not subject to any pecuniary limit. 


orasayya v. Venlata Krishnaya, 7 M. 897, Shan- 
muga Pillar v. Ramanathan Chetty, 17 M. 309, fol- 
lowed. 

Gokul Kristo Ohunder y, Aukil Ohunder Chatterjee, 
16 0. 457, Durga Oharan Majumdar v. Umatara Gupta, 
16 C. 465, and Sidheshtcar Pandit v. Harihar Pandit, 
12 B. 155, not followed. GHULAM GHOUSE v. SUNYI 
Lau, TM. L. T. 132 
a es SS DOS 155 
—_—-——— 88. 230, 235 (I) and 

(J), 245— Petition for execution of an order award- 

mg mesne profits--Patition for execution of two orders 

as against separate sets of defendants—Order of 

Court to furnish liste of defendants against whom 

execution was sought—Limitutron—Oomputation of 
. linatation pertod--Date of application to execute-— 

Order on the petition, . ` 

An order awarding mesne profits in execution 
proceedings was made on 10th April 1894. Theap- 
plication to execute the order was presented on 
10th April 1906. The application came on for hear- 
ing after repeated.adjournments on 10th November 
1908. On objection beng taken that the application 
was barred as it came for disposal more than 12 yearg 
after the date of the order; - 

- 2 æ 
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Held, that the ‘application was in time as it'was 
presented within 12 years from the date of the order 
sought to be executed. ; 

Pirasama v. Annasam, 6 M. 859, followed. 

Petitioner having filed an application to execute 
two orders awarding mesne profits, one dated lOth 


April 1804 against all defendants, and another dated - 
30th March 1895 against only 20 of them, the first. 


Court returned the petition for the filing of lists of 
the defendants distinguishing their liability. When 
the petition was represented with the directions 
complied with it was more than 12 years from the 
date: of the orders. The lower appellate Gourt 
held that the petition was defective and not be- 
ing in proper form at the date of presentation was 
barred : ; 

- Heid, that the petition was not defective and was 
not barred. Srvaswamy Atrar V. BIVALINGANM PILLAY; 
7 M, L. T. 858 . 474 


—— m Ba 230—Heecution—Limit- 
ation-——Abatamaent of appeal, effect of. = 
A decree by the first appellate Court was passed 
against one Muhammad Malih onthe 15th of Feb- 
ruary, 1894. During the pendency ofa second appeal 








against the decree the appellant died.‘ The appeal. 


was ordered to abate on 20th March 1897 ag no re- 
presentative of the appellant was brought on the 
record. The present application.for execution was 
made on the 14th of August 1907.: - nee 

Held, that under section 280 of Act XIV of 1883, 
the decree-holder was entitled to the benefit of 12 
years’ period of limitation calculated fiom the 20th 
of- March, 1897, when the final order of the High 
Court was passed, which had the effect of affirming 
- thé decrees of Courts below. 


Faral Husam v. Ray Bahadur, 20 A. 124, distin- 


guished. 


kewal v Tirkia, 3 A. 1.5.8; A. W. N, (1908) 27; 


1 M. L. T. 59 ; Rup Singh v. Mukhraj Singh, 7 A. 887, 
Akhoy Kuma? Nandi v. Chunder Mohan Chathati, 16 
0.260; Mahomed Mehdi Billa’ vy. Mohini Kant Saha 
` Chowdhury, 34 O. 874, referred to. MUHAMMAD RAZI 
` KARBBALAI BIBI, 7 A. L. J. 58; 32 A. 136 . 473 


- mmm S. 230—Ezecution of - decree 
—Limitation —Praud— Plaadinga—Subsiantive ap- 
> plreatrons—-Continuation of pending application, 


It is doubtful whether it is open to a ‘decree- 
holder to raise a question of fraud for the first time 
in appeal. ki 

The mere fact that the judgment-debtor preferred- 
an unsuccessful appeal in connection with exeon-. 
tion proceedings does not constitute fraud of fri- 
voloug and vexatious obstruction of the execution of 
the decree. 

Rar Sham Kissen v. Damar Kumari Debi, 11 0. W. 
N. 440; Pattakara Annamalai Goundan vw. Rangasami 
Chetti, 6 M. 365, distinguished. 

: Where, in execution of a decree, an application was 
made to attach movable property, which was duly 
attached and sold by anction, the subsequent appli- 
cations by the decree-holder to attach houses, not 
mentioned in the previous application, are substantive 
applications and not merely steps to carry on an 
existing and pending application, even though the. 








previous application had never been definitely struck 


off the file. s 


-” 
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Civil. Procedure Code=(1882)—conta. < 


Rahim Ali Khan v. Phul Chand, 18 A. 482 (F. B.);7 
Jit Mal v. Jwala Prasad, 21 A. 155; Mul Ohand v. 
Muhammad, 45 P. B. 1909; 68 P. W. R. 1909; 88 P. 
L. R- 1909; 2 Ind. Cas. 76, Gurudeo Narayan Sinha 


v. Amrit Narayan Sinha, 88 C. 689; Bishan Singh v.- - 


Ganga Ram, 27 P.R 1905; 79 P. L. R. 1903, distin- 
gnished. HIRU v. GUROHARN, (7 P. R. 1910; 20 P. L. 
R. 1910 ij : 








————--———— SS 234, 244 — Partnership 
Surt for winding up— Decree for money—Ewecxtion 
against judgmert-deltor’s undivided brother and 
wido refused—Fresh suit against the brother and 
widow— Whether barred by 4, 244-—Cause of action. ` 
In a suit for dissolution of partnership and accounts 

the plaintiff got a decree, under which one ‘8, was to 

pay a certain sum of money. S died and execution 
of decree against him by attachment of joint family 
property which at that time was in possession of an 
undivided brother and widow of S, was struck off on 


the ground that the property has come to 8’s brother - 


by survivorship. The plaintiff, then, instituted a fresh 
suit against B's brother, nephew and widow praying 
that they be directed to pay the decree-debt of 8, as 
8 carried on a family trade and the partnership 
business was for the benefit of his family, consisting 
of himself and his brothers, and as the widow of 8 
was in possession of the joint properties: _. .— --- 

Held, (1) that section 244; Civil Procedure Code, 
(XIV of 1882), was a bar'to the suit against the 
widow of 8 in respeot of the separate properties of 5. 

(2) that the mere fact that the widow of 8 was in 
possession of the joint properties did not give plain- 
tiff a cause of action agninat her, | 

(8) that the widow of 8 was not liable to be sued 
ag an executor do son tort with regard to the joint’ 
properties in her possession as she did not intermeéddle 
with them and the properties legally passed 
brother of 8 by survivorship. i 


Maglari'Garudiah v. Narayana Rangiah, 8 M. 359- 


and Narainasawmy Pilla: v. Essa Abbay: Sart, 28 M. 
851, referred to. 

(4) that as -the brother and nephew of 8 were 
not parties to the previous suit and got the properties’ 
by survivorship after 8’s death, there was.no cause of 
action against them and that they were not liable for 
a decree to which they were not parties, though the 
case would have been otherwise against the sons of” 
S, had there been any, in place of hig brother and 
nephew. . = oer ` 

Periasawmy Mudelsar v. Seetharam Ohettyar 27, M. 
243, referred to. - RAMASWAMY IYER +. DEERAPPA. 











Cunrry, 7 M. L. T. 211; 20 M_L. J. 308 362 
OT S. 244--Assessment of 
mesne profits’ - 387 


a -— $S, 244—Decree for money— . 
Execution against jndgment-debtor’s 
brother and widow refused—Fresh suit barred. 


362 
——~mu- SS, 244, 273, 276, 295. 
— Mortgage of decree by decree-holder — Attachment of 
“decree on same datg Py decree-holder'e creditor —Eub- 
sequent attachments by other creditors— Pricrity— 
Withdrawal ij first attachment— Rateable distribution 
pe ey of mortgagee of decree—Lien—Lurden of 
proof, | 4 i” i ` 


t 








~ 


` t ig - 
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_ The lst defendant mortgaged a decree to the plain- 
tiff on 8rd November 1904. The 10th defendant who 
had obtained a decree against the lst defendant on 
the fle of ‘the Sub-Judge’s Court attached the 
decree, and the order of attachment was communicated. 
tothe Munsif on the same day as the date of the 
mortgage, vis., 8rd November 1904 Subsequently 
defendants Nos. 11 and 12 also attached the same 


decree ‘The 10thtefendant having afterwards with- | 


drawn hig attachment, the lst defendant executed 
his own decree andthe amount realised wan keptin: 
deposit in Court. The plaintiff sued forthe recovery 
of his mortgage smount from the amount in. 
depozitin Court Defendants Nos. 11 and 12 claimed 
priority; + , ` 

Held, (1) that section 244, Civil Procedure Oode, 
Act XIV of 1882), was no bar to the plaintiff’s suit; 

(2) that the mortgage by lst defendant to the 
plaintiff was not mide ‘during the continuance of the 
attachment’ so as to invalidate it under sections 2738 
and ye of the Oivil Procedure Code (Act XIV of 
1882); 

(3) that the receipt by the Munsif of the notice of 
attachment by 10th defendant was nota judicial act- 
to juatify the presumption thas it was received at the 
earliest point of time on. the date of receipt and to. 
cast on the private alienee the barden of proving that 
hisgtransaction was prior; JH 

5 that llth and 12th defendants were not en- 
titled to a rateable distribution of the amount in 
deposit in Coart as it is essential to a valid claim for 
rateable distribution that the asseta should have, been 
realised by the 10th defendant executing the lst 
defendant’s decree by way of executing his own 
dec: ee; . , 

(5) that the plaintiff had a lien on the amount in 
deposit in Court and not merely a peraonal claim 
against the lst defendant, asa mortgagee is entitled 


4 


~ to, a odarge upon the pæoperty which through. no ` 


fault of his takes the place of the mortgaged property. 
VENKATARAMA Iyar v, Hsumsa Rowrgen, 7 M.L T. 


ss. 244, 248, 311— 


143 
Reecution sale witout no'ica under s 248 trregular, 
not nuliity—-Application to set aside ‘such sale must 
eucceed— Sal’ ‘may be set aside after confirmation 








°” eve: though purchaser w s'ianger—Statute, prom- - 


#104 ix, absolute or directory —Teot. i 


An execution sale, held without the issue of a notice 
under section 248 of the Oivil Procadare Code, 1882, 
is nota nullity and cannot be ignored by the party 
whose property has been sold as if the sale had never’ 
taken place, but such omission is a serious ir ity. 

Malka jan v. Narhuri, 25 B. 837; 27 I. A. 216, 
lowed. - h ‘ 

A sale impeached for such irregularity must be set 


aty. 
fol- 


- aside either by a suit, or by an appropriate application 


in the execution proceedings. ' 

Gopal Chuxder v. Gunamons, 200. 870 and Sahdeo vy, 

Ghasiram, 21 O. 19, referred to. 

And an application made to set aside the sale on 
the grognd of want of the requisife notice under sec- 
tion 248 must succeed. . 


Jogendra Chandra v. Shyam Das, 1 Ind, Cas. 168, 9. 


0. L.J. 271; 86 O. 648, referred to. 


A sale may be attacked on the ground of any ir- l 


regularity even after ite confirmation. 


, 


- Balkrishna v. Masuma Bibi, 5 A. 142 at p. 157 
(PO); 180. L. R 232, 9 I. A. 182 and Mohes Narain 
v. Kishnanund Misser, 9 M I. A. 824 atp. 342; 5 
W. R. 7 (P. 0.), distinguished. 

Bhuban Mohunv. Nunda Lal, 26 C. 824; Durga 


~ Chuan v Kali. Prasanna, 26 O. 727; 3 0. W.N. 


586 and Thathu Nauk v. kondu Beddi, 32 M. 242, 5 
M L. T. 248; 1 Ind. Cas. 221 and Ashutosh v, Behari 
Lal, 35 C. 61 (F. B.),110.W N. 1011; 60. L. J. 320, 
referred to. fi 
“ Hf there are good grounds for reversal ofan exe- 


-cution sale under section 244 or 311, Civil Procedure 


Code of 1892, the sale can be set aside even though 
the purchaser happens to be a stranger to the proceed- 
ingg. a" 

No general rule oan be laid down to determine 
whether a-provision in a statute is absolute or dires- 
tory, ahd although the language used may be man- 
datory, it is by no means conclusive. One test which 
may usefully be apphed is, whether a party may 
waive the benefit of the particular provision. If it ean 
be waived, a sale held in contravention of such a pro- 
vision is not a nullity, and it stands good till it has 
been-avoided by an appropriate proceeding. Mrs. 


LEVENIA ASHTON v. MADHABMONI Dasr, 14 C. W. N. 


560; 11C. L. J. 489 390 


a NA T~ : Ss. 244, 629—Brecution 
proceedings —Review— Appeal. 

An order passed on review ofa previous order in 
an execution proceeding, is open to appeal asitis an 
order under section 244 of the Civil Procedure Code 
1882, relating to-the execution of a decree. ADHAR 
MANDAL Ut, KESHAB CHANDRA Mana >` 


ss. 244, 305, 3II— 


Admission by gudyment-debtor that sale proclama. 

tion had leen tasued—Time not granted to him-—Siub. 

sequent aplication by hin for setting aside sale— 

Kstopyel. 

In an application by the judgment-debtor unde 
section 305 of the Oivil Procedure Code, 1682, a 














2 stated .that a sale proclamation had been issued, and 


he, offered to have the sale held without the service of 
a fresh sale proclamation if time was given to him 
to enable him to raise money to pay the jadgment- 
debt. That application was refused and the sale took 
place. He then made an application for setting aside 
the sale on the ground of irregularity: 

Held,that there was no relinquishment of his ght 
to question the validity of the sale, because the 
terms on which he offered to do so were accepted 
neither by the Court nor by the deoree-holder and 
that the app akon was, therefore, maintainable, 

Raja Thakar v. Anantaram, 2 O. L. J.°884 and. 

Noorul Hossein v, Omatool Fatima, 25 W. R. 84 
distinguished. Dhanukdhari v. Nathum, B8 C.L J. eg 
and Ohandanbalav Piobodh Chandra, 901 J 251. 
2 Ind Cas. 338; 86 O. 422, referred to. ENawuppin 
JAMADAB v. ABDUL JABBAR 489 
~ 81 244—Foimal de’endant 
against whom no reltef clatmed or decreed— wit be. 

tween decree-hulder and such person not barred-_ 

Constructwn of decree—Ambiguaty 
, Section 244 of the Code of Civil Proceduro, 1882 
presupposes a decree, enforceable by the decree-holder 
against the person between whom and the decree. 
holder the question in dispute had arisen. It has no 
application to a question arising between the déecreo 
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holder and the person against whom there was no 
decrees to Be execnted, although Le was a formal 
party to the smt, in which the deoree-holder had ob- 
tained the decree. 

Katka Prasad y. Basant Ram, 28 A. 346, followed. 

In the case of ambiguity. in the meaning of a 
decree, if it is possible to read the decree consistently 
with the judgment, this should be done. Sugo PARGAS 
Binan v. Nawan BINGH, 7 A. L. J. 264 496 


— — 8S. 244, 258— Decree satis. 








fied out of Court—Swit for a declaration that decree ` 


has been satisfied and could mot be executed 18 
maintamable—Suit _ for damages where judgment- 
debtor forced to pay trowe., 

Where a decres has been satisfied ont of Court, but 
no satisfaction has been certified, the judgment. 
debtor can bring a smb for declaration that the 
decree has been satisfied and that it canno longer be 
executed. 

Azizan v, Matuk Lal Sahu, 21 C. 487, dissented 
from. Atmt Singh v. Binke Iam, 29 P. R. 1908; 61 
P. L. R. 1997, 71 P. W. R, 1907 (F. B.), relied upon. 

As section 258, Civil Procedure Oode,, 1882, 
specifically enacts that an uncertified adjustment can- 
not be recognized as an adjustment of the decree by 
any Court executing the decree, it is implied that it 
` may be recognized as such by a Court trying the 
matter as a regular suit. The judgment of Banneriji, 
J.,in Aswan v. Alatuk Lal Sahu, 21 0. 487, followed. 

Tf forced to pay asecond time in exeontion proceed. 
ings, the judgment-debtor can maintain an action for 
damages. 

Kesu Shiva Ram v, Qanu Babajs, 28 B. 502; Shadi v, 

Gunga Sahat, 3 A. 538; Peri tambi Udayan v. 
Vil’aya Goundan, 21 M. 409, followed. 

Periatambi Udayan v. Villaya Goundan, 21 M. 409 
distinguished, DIWAN SINGH v. AMIE SINGH, 16 P. R. 
1910. 814 
mann m ss. 244, 642—-Appeal— 

Arrest of judygment-debtor—Order_ rejecting applica- 

tion for ewemption——Hwecution of decree~-Powers of 

Oourt—Judge empowered to 1ssue warrant has power 

to order exemption. 

An order dismissing a judgmeni-debtor’s application 
claiming exemption from arrest under section 642, 
Orimin«] Procedare Code, is an order determining a 
question relating to the execution of the decree 
under section 244 and ıs, consequently, appealable. 

JA Judge, who has power to issue a warrant for 
the arrest ofa judgment-debtor, has power to issue 
orders for his release if he is- found to have been 
illegally arrested at a time when he was exempt from 
arrest. NAYANA NAICKAN t. Sygp GULAM GuHavan 


Saas, 20 M 'L. J. 188 9 
c S. 245 474 


S. 248—Sale withont notice 
is irregular-but not & nullity 390 
Sa 24B —Trunsfer of Property 
Act (IV of 1883), 3. 104—Rules made by High Cou:t 
— Hescu'son—Morigage decrees —S. 243 not ertended 
to execution of mortgage deu ee. - 
After the issue by the High Court of the Rules 
ander section 104 of the Transfer of Property Act, the 
gone of section 248,0. P. C., 1882, cannot be 
eld to apply to proceedings in execution of mortgage 
decrees, that section not having been extended to 
such pr i 
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: Therefore, a sale of the mortgaged property can- 
not be set aside on the ground that’ no notice, as - 
required by section 248, had been served on the judg- 


. ment-debtors prior to the taking of proceedings in 


execution. : 

Kedu Nath Raut v, Kali Charan Rim, 25 C. 703; 2 
O. W. N. 858 and Hash Chandra Mondol v. Jagabandx 
Du'ta, 120 W.N. 282; 3 M. L. T. 202; 7 O. L. J. 580, 
relied upon. : 2 

Hitem Ali v. Abdul Gafur, 8 O. W. N. 102, Shyam 
Kishen v. Sundar Koer, 81 0. 878 and Akwunmesa v. 
Rosp Lal, 25 O. 133, referred to. KESHAB CHANDRA 
Karv. RAJENDRA NATH IOI 








88S. 248, 249 — Civil Pro. 
‘cedure Cote (Act V of 1908), O XXI, Rr. 22, 23— 
Notice —Objecttor of judgmm*-deblor —Duty of Court 
to exterlain objections, " È . 
When once a Court has issued notice under O. XXI, 
R. 22, of the Oode of Civil] Procedure, 19038,ib has no 
alternative but to dispose of any objection that may 
have been raised on behalf of the judgment-debtor 
under -O0, XXI, R 28 of the Code. KALIAN Das v. 

BHAWANI SHANKAR 54 
546 


—— Ta ~~~ Ba 255 387 


z S. 257—Payment of decretz- 
Decrés-holder’s death befwre instaliaent due—Judy- 
tient debtor to pay money into Court or be liable for 
interest, 

A decree required payment of the decretal amount 
by instalments. Upon the death of the decree-holder 
the judgment-debtor did not deposit the money due 
till sometime after the date fixed for payment: Held, 
that there being a olear provision of law as to the 
mode of paying the money, contained in section 257 of 
the Civil Procedure Code, 1882, the judgment-debtor 
ought to have deposited the amount in Court as 
directed in cl. (a) or taken directions under clause (c), 
and as he failed todo that, he was liable to pay in- 
terest for the time the instalment remained unpaid. ` 
NARENDRA OHANDRA LAHIRI wv, CHARU CHANDRA, 14 
O. W. N. 146 

















—— 88. Z57A, 258—Agree- 
meni to give time—Transfer of Property Act (IV of 
1882), 83. 88,89— Decree absolute—E-cecution—Limit. * 
aton Ack (XV ef 1877), Sch. II, art. 179 (4)--- 
Application of decree-holder under section 258, Curl 
Procedure Code—Step-in-aid of execution—Inimit- 
ation, : 

A decree for sale under the Transfer of Property 
Act is not capable of adjustment under the -provisions 
of section 267A of the Code of Civil Procedure, 1882. 

Kashi Pershad v Bheo Sahai, 19 A. 186,. followed. 

A decroe-holder’s application under section 258 o d 
the Oode of Civil Procedure, 1882, is an application 
to the Court to take steps-in-aid of execution within 
the meaning of Schedule 11, article 179 (4) of the 
Limitation Act, 1877. 

Sujan Singh v. Hira Singh, 12 A 399, Tarini Daagss 
Bandyopadhyay; Bivktoo Lal Mulhopadhya, 12 C. 608, 
followed. CHOTEY BINGH v. Esnwant, 7 A. L. Tabe 


m §. 258 295 © 
$< mene Sa DB Decree satisfled ont 

of Court-—Snuit for a declaration that decree has 

"been satisfied and copld not be execnted ig 


ee 


1 ——— 


- 
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ad 


maintainable—Suit for damages where judgment- 
debtor-forced to pay twice - 814 


4. eas = 8S. 256 (D),. 273—Decres 
for maintenance 13 aright to future maintenance— 
Not liable to attachment. ~ i 
A deores for maintenance is a right to future 

maintenance and, under section 266 (2) of the Civil 

Proceduré Code of. 1882, is exempt from attachment 

in execution of a decree. Nor can it be treated as 

money capable of attachment under section 278. 


-~ 
aia 
r 
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88. 268, 295 —Ezecnin— ` 





Altachment—Ratedble distribution. | 

An allowance due to ajudgment-debtor was attach- 
ed in execution of a decree and the disburser of tho 
. allowance was directed to pay the amount of allow- 
ance into Court. But the disburser having failed to 
comply with the direction of the Court, the execution 
was struck off. Subsequently the allowance was 
realized ii execution of the decrees of other creditors 
of the judgment-debtor.and the decree-holder, whose 
execution had been struck off, claimed rateable dis- 
tribution. ; 
` Held, (1) that the direction of the Court to the 
disburser to pay the allowance into Oourt did not 
amount to an attachment of the allowance under sec- 
tiqn 268 of Act XIV of 1882; (2) that as the execution 
application was finally strack off, there was no right 
to rateable distribution of assets realised at the ins- 
* tanoe of other creditors. 

Tiruchittambala Chetti v. Seshayyangar, 4 M. 383, 
followed. Snags: AsaN v. Usin Sutauram Onerry 
20-M. L. J. 86; 7 M- L. T. 882 “143 


Se al ORS 820 


<= S. 27 3—Decree for mainten- 

ance. Not Hable to attachment : 879 

— - —~ §. 273—“During the con- 

tinuance of attachment” 92 

| Sa 
tohether decree for Roney, - i & te 

A mortgage-deuree for sale cannot be regarded as a 








ew ~ 











ee 








273—Mortg tge-decree, 


decree for money within the meaning of section, 273 


` of the Civil Procedure Code, 1882. MACNAGHTEN v. 
pussa Prasan, 11 O. L. J. 78 302 


———_—— 8, 273—Aignmert of 
decree—Attachment thereof-——Evecution —Application 
by assignee— Order to be passed. 

Where a decree of the District Court was transferr- 
ed to the appellant „and he applied to the District 


Court for exeoution of the decree’and his application _ 


was rejected on the ground that it was meanwhile 
attached under section 273 of the Civil Procedure 
Code by the District Munsif’s Court. _ 

Held, that the order was right and the only romedy 
open to the transferee was to prefer a claim petition 
to the attaching Court. ` 

OHILLALOOR YERRA MUSALA REDDI v. PATHANGI 
RAMAIYA, 7 M. L. T. 83 10 





———— S. 27@—“During the con- 

tinuance of atttachment” ° 92 

EEFE S. 278 —0bjectioù dismissed 
without adjudication—Olaimant nob bound to sue 
foy declaration within one year 





GENERAL INDEX. 


1037 
Civil Procedure Code—(1882)—contd. 


—— 88, 280, 283 —Lamitation 

“Act (XV of 1877), Sch. II, art. 11— Objection allowed 

ex parte—Decree-holder failing to appear and pro- 

duce evidence —Adjudication on merits. 

Where an objector put in an objection to the attach- 
ment of property and actually produced his witnesses 
but several adjournments were made to enable the 
decree-holder to produce his evidence and finally the 
objection was allowed ev parte, inthe absence of the 
decree-holder: 
` Held, that the order allowing the objection was an 
adjudication on the merits after an investigation 
under section 280, Oivil Procedure Oode, 1882, and a 
guit for a declaration that the property was liable to 
attachment must be brought within one year from 
the date of the order. f 

Sardari Lal v. Ambika Pershad, 15 O. 521, (P. O.); 
15 L A. 123, relied upon. 

Rahim Buv v. Abdul Kader, 82 O. 639; Surjan Ram 
v. Ram Rattan, 87 P. R. 1904, distinguished. 

An objector is not to be deprived of the benefits 
of an adjudication under section 280, because the 
decree-holder chose to absent and never produced his 











evidence. Jiwaniv. NATHU Mar, 19 P. W. R. 1910; 
28 P. R. 1910 . 890 
— —— —— 8., 282, effect of an order 

under 874 











S. 283—Objection dismissed 
“without adjudication—Claimant not bound to sue 
for declaration within one year 


—— 8.283 890 
SS Ba 287 874 


S. 295—Mortgage of decree 
by decree-holder—Attachment of decree on same 


date by deoree-holder’s creditor—Subsequent at- 
tachments by other creditors— Priority —-Withdrawal 
of first attachment—Rateable distribution—Rights 
of mortgagee of decree 92 


—o_r 
Sa. 

















bution. 


Domed 





295—Rateable distri- 
145 








: ss. 295, 268 —Rateadle 

distribution—Eaecution application—Not pending. 
The plaintiffs applied, in April 1900, for attachment 

of the Ist defendant's right to receive a monthly 


` allowance and for an injunction directing the dis. 


burser of the allowance to pay it into Court as itfell 
due. The Sub-Jndge did not attach the right but 
ordered, on 28rd April 1900, notice aa the 
injunction, and on the Ath May 1900, the order was 
made absolute. On the 18th July, payment not having 
been made, the plaintiff's execution application wag 
struck off: 

Held, that the order of the 4th May cannot be taken 
as an order effecting an attachment under section 268, 
Civil Procedure Code, and that as the last order 
closed the plaintiff's execution proceedings, there was 
no execution application pending and, therefore, the 
plaintiffs had no right to claim rateable distribution 
under section 295, Civil Procedure Code. 

Tsruchittambala Chetti v. Seshaayyangar, 4 M. 383, 
referred to. RANGANATHA TAWKER v., SRETHARAMA 
OneTtTY; 7 M. L. T. 110 











S. 295—Rateable distribu. 
tion—Deécree against sons to be satisfied out of the 


~ 


c 


had 
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dasets sn their hand3—Decree against the father him- 

sélf by another creditor—Judgment-debtors in the two 

decrees not the same. 

The petitioner obtained a decree against the legal 
representatives of one M, and it was to be satistied 


_ out of the assets in their hands. The respondent had 


another decree against DI himself: Held, that the judg- 
ment-debtor was not the same in both, decrees with- 
in the meaning of section 205, Civil Procedure Code. 


Govind Abajs Jakhads v. Mohoniraj Vinayak Jakhadi, | 


‘25 B 494, followed. MB : 
Where a decree was obtained against the legal 
representatives of a deceased debtor the legal repre- 
.sontatives are the jndgment-debtors and not the 
-estate of the deceased. 
t> Kaliappan Serovaikaran v. Varadarajulu, 19 M. L. J. 
651, 33 M. 75, 6-M. L. T. 199; 3 Ind. Oas. 737, fol- 
lowed. SatNIVASINGAR V, KANTHIMATHI, 7 M. L T. 


157 i 917 


— — S. 305— Admission by judg- 
ment-debtor that aale proclamation has been PE 








S. 310 A—Setting aside sale 
—Notice to auction purchaser essential; 
An execution ‘sale cannot be set aside behind the 
“ back of the auction purchaser, without giving him an 
< ppperiaty to contest the application. 
ungshidhar v. Kedar- Nath, 10. W. N. 114 and 
Nitya Nand v. Hira Lal, 5 C. W. N. 63, Yelied on. 
Bhasrab Pal v. Premchand ‘Ghose, 10. W. N. clxi, 
` explained and distinguished, KRIPADI SINGH v, 
. Parnoo Ravr, 11 C. L. J. 86 ~ -- 305 














Code (Act V of 1908), O. XXI; R. 89-—Sale of occu- 
pancy holding—Possession of tenant of portion of 
holding —Rent. decree agasnst purchaser—Sale of 
holding—Right of old tenant to save by deposit of 
decretal amount. - 3 
“The purchaser of an occupancy holding in execution 
of a rent decree, succeeded in gis ‘possession of 
only a portion of the holding, the ofher portion con- 
` tinning to be occupied by the old tenant. In execution 


< of another rent decree against- -the--purchaser, the 


holding was again sold. 
Held, that the old tenant who retained a portion of 


the holding in his possession is entitled to make a. 


. deposit under, section 810A of the Civil Procedure 


“INDIAN CaSsks. 
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certificate may issue. There is no period fixed during 
which the auction purchaser has to make an applica- 
tion to obtain a sale certificate. 

Ohiddo v. Piarı Lal, 19 A, 188; Balwant Babaji v. 
Hira Chand Golab Ohand, 27 B. 384, referred to. 
BALIG Raw v, Narain Das i 263 

809 


aaea tt aaa Mauna SG 331 
a 8. 331—lInvestigation of 
claim by executing Oourt irrespective of the 
value of property : ,. 573 
—— 88. 332, 335-—-Finality 
of order—Order.wpon enquiry. 
- The only order under section 386 of the” Civil Pro- 
cedure Code of 1882, upon which the character of 
‘finality is impressed, is an order made upon inquiry, 
and by parity of reasoning to same effect can only 
attach to an order uncer section 832 when an investi- 
gation has been made. Í 
Kunj Behar v. Kandh Prashad, 6 O. L. J. 362, 
followed. GQourr CHURN -PATNI v. BIra Parni, 14.0. 
W. N. 346 ; 710 


S. 335—Finality of order— 
710 




















Order upon enquiry 





—- 88, 361, 582—suit for 
injunction—Dismissal— Appenl—Death of defendant, 
pending appeal——Abatement—Appeal against costs—~ 
Decree for damages—Effect of plaintyf’s death duging 
appeal, ~ 
A personal action would not survive the death of 
the parties sued or suing and a plaintiff muloted in 
costs in such an action dismissed and incompetent to 
prosecute his appeal for the personal aétion is not 
entitled to maintain an appeal for the setting aside 
_ of a decree for costs, which was consequent ọn the 
dismissal of the action. If an action fails what is 
incidental to it must fail also. ` 7 ii 
Pulling v. Great Eastern, Railway Oo.; 9 Q-B. D. 
110; 80 W. R. 798; 48 J. P. 617; 51 L. J- Q.-B. 453, 
: Eruhna Behary Sen v. The Corporation of Calcutta, 
, 81 0. 406, relied upon. oe a ar 
Obiter dictum: Wherein a personal action a decree 
for damages is passed by the first Court and the 
defendant appeals against the decree for damages 
but the plaintiff-respondent dies during the pendency 
of the appeal, the defendant can continue his appeal 
ag the right to appeal survives against the repre- 
sentatives of the plaintiff. -- - 


- = 


w m - 


+ 


<. Code, 1882, and to have the sale set aside. _ 2 
“` Kunja Behari v.Sambhu Ohandra, 8 O.W. N. 238, 
- referred to. 'Janox1 NATH OHAKRAVARTI 4. Be I 


- KUMAR . 
< s. 311 489 


——§8. 31 [—Exeoution sale with- 
out notice under section 248 irregular, not nullity— . 
Application to set aside such sale must succeed—Sale 
may be set aside after confirmation even though pur- 


_ ohager is stranger | 
—— 8S. 3I I a eae 
passed severally—Sale of joint property 
$i I, B12—Application 4 


Paramon Chetty v. Sundaraja Naick, 26 M. 499; 
Gopal y, Ramachandra, 26 M. 597; Phillips v. Homfray, 
- 24 Ch. D. 430; 52 L. J. Oh. 888; 49 L. T. 5; 82 W. R. 8; 
12 L. J-Ch 401, Muhammad Hussain v. Khusholo, 9 

- A. 131 at p. 134, relied upon. Jostiam THIRUVENGADA : 
v, Sami Iyengar, 7 M. L. T. 195 937 


8. 365—Assesament of mes 
of decree-holder—Subatitution— 
272 








paaa a ŘE 
` 











protits—Death 
Limitation 











= S. 366—Oivil Procedure Code 
(Act V of 1908), O. XXU, R. 8 OL. ()— Wrong repre. - 
sentative brought on record—Abatement. ; 
A bona fide application to bring the legal representa- 
tives (though the êrong persons) of a decedsid defen. 
' dant on record is an apphoation made to the Court «. 
ficate. within the meaning of section 866 of the old Code, or 
- In an auction purchaser the title: vests on the date Order 22, Rule 3 sub-rule (1) of the new Code as nob . 
" of the confirmation of sale, no matter when the sale ‘-to cause the suit to abate, 





a Majah ie TS TIS SNC ss. 
dismissed in default—Appeal 
evar a 16—When title vests in 
„ ~ auction purchaser —Confirmation of sale—Sale certs 


Na CT 
= Se 





Hd 
` 
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Musala Reddi v. Ramayya, 28 M. 125; Kadir- 


“Mohideen Marakayar v. Muthukrishna Ayar, 26 M. 
162; Balabas v. Ganesh, 27 B. 182, referred to. 
MALLAPRAGADU v. Linagaw VIBARAGAYA, 7 MLT. 
43 i p 4 


514 - 


~ —— §, 368—Doeath of respondent 
~H representatives not brought on record—Decree 
passed “against all the respondents-—-Pre-emption 
decree—-Abatement of entire suit. x 
‘During the pendency of appeal in a pre-emption 
case one of the respondents died and his represen- 
tatives were not brought onthe record. Inignorance 
of the fact of death the Court passed a decree both 
against the deceased and other respondents: . Held, 
: that the decres was incapable of execution in its 
entirety and that the representatives of the deceased 
- respondent not having been brought on the rédord the 
appeal abated as a whole as the cause of action -did 
not survive against the remaining respondents. 
Rajchunder Sen v. Ganga Das Beal; 31 C. 487; 
8 C. W. N. 443, referred to s 
Imdad Ali v. Jagan Lal, 17 A. 478, distinguished. 
IMAM-UD-DIN v. SADARAT Rar, 7 A `L. J. 228 897 
— $S. 37 I —Bepresentatives of 
ove ofthe respondents not brought on recori— 
Abatement of appeal —Oause of action, EERE os 


y ——— Sa 373— Withdrawal of por- 
tion of claam—Lniberty to bring fresh suit--Ooste— 
Discretion of Court. ; ao 
Where the High Court allowed the plaintiff to 

abandon his suit as regards a portion of the claim 

with liberty to institute a fresh suit in regard bo it, 

and the only exception ag to this was that the terms 

as to-costs were too easy upon the plaintiff: Held, 

that the matter was clearly in. the discretion of the 

High Céurt in view of the circumstances of the case 

and that the Privy Council should not interfere. 

Ganpat Rao v. ANAND Rao, 140. W. N 810; 7 XL L. 

“T, 58; 7 A. L. J; 165; 11 0. L. J. 281; 12 Box. L. B. 
267; 20 AL L J. 164; 32 A. 148 - 689 
S. 373 —Buit, withdrawal of 

` —Liberbr to bring suit 725 

——ss. 373, 375, 525— 

Oiv Procedure Code (Act V of 1908), O. XXIII, 

Rr. 1,8, Sch. II, para. 20—Compromise amending 

award —Delay in acting upon sts conditions —Lime 

not essence of compromise—Hwvecition of compromise 














Peal 


warnan MEH Ne 





a dietitian oem 








MI 


decree. 
, It is competent tothe parties to compromise the 
poe under section 525 of the Codeof Civil 
| Procedure by altering, amending or adding to the 
award. Section 875 as well as section 378:of the 
Code are as applicable to these proceedings as to other 
casos. f f ANENG” 

Gori Shankar v. Miila Kaur, 81 O. 516, relied 


upon. f 
Where the compromise distinctly provides, that as 


regards matters not expressly dealt with therein, the- 


terms of the award should apply, the decree should 
‘embody all the conditions of the compromise as well 
asallthe subsisting terms of the award. : : 
When time is so easentiall$.a part and parcel 
ef a compromise that even a short delay in not 
acting upon it is fatal to the interests of either side 
.a delay of one or two daysin not complying there- 
» with, specially when the defaulting - party, does not 


`~ 
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seem to be responsible therefor, cannot be regarded 
“such & serious breach of its conditions as to entitle 
either party to repudiate the compromise altogether. 
Beuagi Lat v. DHOLAN Das, 88 P. W. R. 1910 994 
So 8. 375 applies to a com. 
promise amending an award 994 
— —_—————- S. 395 — Partition suit—Pre. 
liminary decree passed~-Qommissioner appointed — 
Resistance to Commissioner—Application to` re-issue 
of Oommission—Court’s duty—Dismissal of suit. 
Ina partition snit the Court passed a preliminary 





‘ decree in favour of the plaintiff and issued a Com- 


“mission to effect the partition. Plaintiff resisted tho 
Commissioner and objected to his preparing a plan for 
purposes of partition. The Commissioner thereupon 
returned the Commission with his report. An applica- 
tion was made to re-issue the Commission, but the 
Court refused this application and dismissed the suit 
of the plaintiff: Held, that the Oourt was not justified 
in dismissing the suit in its entirety The Court ought 
to have acceded to the request for the re-issuing of a 
Commission and to have seen that the order was 
obeyed. As the Court had ed a preliminary 
decree, decreeing a part of the plaintiff's claim, it had 
no authority to nullify that decree by totally dis- 

‘missing the suit. MASUM-UN-NISA v. LATIFAN, 7 A. L. 
J. 196 872 
kara - S., 424-—Suit against Goren- 

ment servant—Defamation of-or asstult xpon sub- 

ordinate—Act purporting -to-be done ın offical cap- 








u- .acity—Duty—Notice to sue, 


_ A public officer has no right to use insulting 
language to his subordinates and he has no right to 
commit assault upon them. If he exceeds his right 
and uses defamatory language which is actionable or 
assaults or beats a subordinate, he is responsible in 
damages as any ordinary person would be liable. Such 
tortious acts cannot be said to have been done In 
his official capacity, and he is not entitled to notice 
of any action-for such assaultor defamation. MUMTAZ 
Hussain v. A. E. Lewis, 7 A. L.J. 801 467 


— — 8S. 470 to 474 Inter. 
| pleader—Two qabuliats given by tenant to two parties 

— uit by tenant to get rid of one—Not maintainable, 

The plaintiff passed two qubuliats in favour of two 
parties in respect of certain land and found himself 
in the predicament of being sued on both. He brought 
a suit praying that ‘the Oourt may declare which 
‘defendant has what mght in which of the disputed 
lands, and in what right the plaintiff holds which of 
the said lands under whom:” 

Held, that the prayer of the suit secksa declar- 
ation as to the title to land, and the plaintiff cannot 
describe himself asa mere stake-holder of the pro- 
‘perty; that the case does not come within the 
‘positive provisions of Ohapter XXXIII of the Civil 
Procedure Code, 1882, and that seotion 474 of the Code 
being in its terms clearly against the plaintiff, the 
suit is not maintainable. K. 8. BONNERJEEB v. Ras 
OHANKDRA Dorr, 11 0. L. J. 677; 14 C. W. Ne 

7 

—— 8, $483—Attachment before 

* gudgment—OConduct before suit—Attempt at alena 
ation by defendant. 

. In order to bring a case under section 483 of the 

Uivil Procedure Code, 1882, it need not be proved 

: that the attempt at alienation by the defendant wag 














r 
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made after the commencement of the action. It is 
open to the Court to look to the conduct of the parties 
immediately before the suit and to examine also the 
z~ . surrounding circumstances, and from these to draw 
,, Aan inference as to whether the defendant ia about 

' to dispose of his property, and, if so, with what in- 


tention, MACGREGOR V. Tae OAWNPUR BUuGAR WORKS, - 
I8 


11C LJ. 19 


m -n 








— —— Sa GB3—Surety, liability of, 


for decree on appeal. 
Section 483 of the Code of Oivil Procedure (Act 


- XLV of 1882) merely contemplates secarity for any- 


original decree that may be passed by the Coart of 
first instance. The surety ceases to be liable- when the 
suit is dismissed. It cannot be read into section 488 


that the surety gave security for any decree ‘that 


- might be passed on appeal in the suit, Ma Br v. 
Katinas, 5 L. B R. 1066 985 





“District Judge refusing sanction for appointment of 
receiver, 
No appeal lies against the order of a Diatrict Judge 
- refusing to accord sanction tothe appointment of a 
h receiver under section 605 ofthe Civil Procedure 
~ Code, 1882. ' 
Ventatasawmi v. Sri Daviamms, 10 M. 180 (F. BJ), 
followed. Kayaguniss Beaun v. Sakina Birvi, 20 M. 


L.J. 78 , 99I 
: Sn as ss. 520, 521 454 


is governed yoa 











=e 
Sa 


tion 875 








526 — Award —Agreement 
to refer to arbitration whenillegsl or against public 
policy—Agreement with object to stifle’ non-com- 
pounduble criminal case—Court . to ewimins trus 
nature of agreement-~Onus on defendant to prove that 

“aimindl case was for non-conpoundable offence— 
Prof by record of. Criminal Court or certified copies 
—Orul evidence not to be relied upon, 

: Section 526 of the Civil Procedure Code, 1882, does, 

not strictly limit the grounds which may appropriate- 
~ ly be taken to the validity of an award. It does not 
affect the inherent jurisdiction of the Court to 


ee ene $s. 


decide a fundamental objection which goes to the- 


root of the matter, for example, that the agreement 
on which the award is based was itself against publio 
polioy, for an award cannot have validity if the 
reference which leads to the award is itself ill 
f Mahomed Wahid-ud-din v. Hakiman, 25 O.. 787 
- Œ. BY, Chintamallayya v. Lhads, 20 M. 98, Amrit v. 
K Dasrat. Ram, 17 A.21 (F. B.), Ganesh v. Kashi, 28 
A. 621 and Gobardhan v, Jaikishen, 22 À. 224, rohed 
upon, 
P Pejpur v. Mahomed, 20 B, 596, referred to." 
Although an agreement to refer certain matters 
to arbitration on the face of it is not one to stifle 
a criminal prosecution, the Court'is not concluded by 
what appears merely on the face of. the agreement 
and must examine its true nature; and if it is found 
that the object of the agreement was not merely to 
settle a Civil dispute but also to stifle a criminal 


‘æ 


prosecution for «a non-compoundable offence, the- 


award based on theagreement would be held to he 
unenforceable. 

Gobardhan v. Jai Kishen, 22 A. 224, Keir v. Leeman, 
_ 8 Q. B, 808; 66 R. R. 392; 9 Q. B. S71; “2B. R 
~ 298, 18 L. J. Q. B. 359; Sna AAN L J. Q. B. 360; 


INDIAN CASES. 


8. 505—Appeal—Order of | 


_ Ligio 


Civil Procedure .Code --(1882)~-contd. ` 
10 Jur. 742; Juikxmar v, Gauriaath, 28 A. 718 and 


- Nanakchand v, Durant, 9 P. R. 1906; 19. P. L.. R. 


1996, referred to. 

But it is essential for the defendant to prove that 
the criminal prosecution waa for a non-compoundable 
offence; and where the record of the criminal case 
was not called for, nor certified copies of the criminal 
complaint ete. produced: Held, that it is unsafe to 
rely upon oral evidence and hold, that the offence was 
non-compoundable. 

Amr Khan v. Amr Jan, 30. W. N. 5, ‘relied on. 
Rai CHARAN PURKAIT v. ANBITA LAL Gam, 110. L. I. 
131 98 





————— 








Sa 539— Public ant Prirate 
trusts, 4 











(24 & 25 Vic O. 67), 8. 2t—Indian High Courts Act 
` (24 & 25 Vio C. 104). 8 9-—Letters Patenti (Mudras), 
cl. 11—-Jurisdiction—Susts about charities sn the 
Mofuss High Court's power to try—Power of 
Indian Legislature to extend -original jurisdiction of 
High Oourt. . 

The Indian Tes inke haá the power to confer on 


. -the High Oourts original jurisdiction in a particular 


class of suits arising outside the limits of its ordi- 
nary original jurisdiction. 

Queen v, Burch, 5 I. A. 178, followed. 

But olear and unambiguous words are necessary®to 
extend the original jurisdiction of the _ High- 
Court to any particular lags of suits arising in the 
mofusail, 

Section 539 of the Civil Procedure Code, 1882, 
does not confer upon the High Court in its original 
jurisdiction power to entertain suit about charities in 
the moftssit. 

Ghasaffar Husain v. Zarwar Husain, 28 A, 119; 2A. 
L. J. 591; A. W. N. (1905) 208, referred to. 

Achaya vy. Rathanavelu, 9 ML 253 ; Rangaswami 
Naick v. Varadoppa Naick, 17 M. 482, not followed. 


ADVOOATE-GENERAT OF MADRAS ¥. ARUNACHELLAM : 
Onertimn, (1910) M. W. N. 14; 7 M. L. T. A 
, i - 72 


—— 8, 544 — Appellate decree in 
favour of respondents, whether enares for the 
benefit of the respondent who did not TOD 














—— §. 544—Two appeals pre- 
ferred pentane a partition decree—-Defendant 
appealing against one of the appellate aay 








5. 545, scope of—-Frame of 
suit SIS 








remand, not appealed against. 

Quesre:——-Whether an order of remand on a pre- 
liminary point not having been appealed against, can 
be objected to in second appeal from the final deores 


‘of the first appellate Court? 


Subbalakshmamma v. Vencatrayudu, 39 M. 318, 
doubted. 

Subba Basiri. v. Bw&tachandra Sastri, 18 M. 421, Bawi: 
tri v. Ranoji, 14 B. 282, Khorag Prosad Bhagat v. 
Durdhari Bat, 14 A. 249, Kanto Prasad Hasarı v. Jagat 
Chandra Datta, 28 0, 335, referred to: Sxssauo -GURU- 
KEKAL v. SOMASUNDARA Munanin, 7 M, L, T. 93 764 


+ 


~ 


S. 539 Indian ati Act 


+ 


—— 88. 562, 591—Order of . 
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————ar 





— 88. 562, 564—Remand— Civil Procedure Code, do not apply and cannot apply 
Preliminary point-—Parties, addition of. . to something which came into existence after the 
. Where the lower appellate Court remanded a snit’ decree was made,‘andthe discovery of new and im- 
to the first Court with a direction to make certain portant matter or evidence must also be in existence 
porsons parties and to take certain othor action: Held, at the time of the decree. 
that although the first Court did not dispose of the Kotaghiri Venkata Subbamma Rao v. Vallanki Yen- 
suit upon a preliminary point, the order of the kafarama Rao, 24 M. lat p 10(P.C.); 87 I. A. 197; 
appellate Court is an order upon a point which is 40, W. N. 726; followed. GOLAMALI v. ABDUL KARIM, 
necessarily preliminary to the proper decision of the 14C. W. N. 244, 110. L. J. 26 182 
suit, and that the order’is not ille —— ———-—— 8, 623—Sufficient reason 
Habib Bakhsh v. Buldeo Prasad, 23 A. 187, followed. 


* 





























- - 182 
JADAB GOBINDA SINGH v. Axatn BANDHU SAHA, 37 ———— — en Ss. 624,626 182 
0.171 998 ———— §,629—Review of execu- 
Pas s. 564 S98 tion proceedings 
8. 574—Judgment by Appel- S. 642 909 
late Court—Conformity with law. ` Civil Procedure Code (Act V of 
The judgment of an appellate Conrt should diy 1908)— Retrospective operation—Construction of 
conform to the requirements of section 5740f Act Statute 102 
XIV of 1882 (Order XLI, Rule 81 of Act V of 1908). ——————————— 8, 2 (I 2) —Mesne profits—In. 
Desar KUPPUSWAMI v. BESHADEI IYENGAR, 7 M. L. T. terest oR mesne profits—Afortgage-—Redemption decree 
120 829 —Transfer of Property Act (IV of 1882), $8. 76, 88— 
s.579 —- 342 Tender of mortgage money—Laches in instituting sut 





a 8. 582—Snuit for injunction for redemptton—MMortgages’s lability for mesne profits 
—Death of defendant during appeal—Abatement —lInterest from date of deposit—-Collection charges 
| 37 from date of deposit ~Mortgagor and mortgagee, 

ee S. 583—Evecution of decree The mortgagors deposited the mortgage money 

— Possession in exccution with the help of the, Court under section 83 of Act IV of 1882, on the 26th of 
@ Dubsequent dispossession—Confirmation of decree Jane, 1896. Thoy brought the suit for redemption on 

© Application for eveculion—Maintamability. the 16th October, 1901, and obtained a decree with a 
The plaintiff got a deoree for possession and took direction that the meme profits should be determinod 
possession in execution. The defendants appealed - by the execution.Oourt. Application for escertain- 
and the decree was reversed. The defendants then mont of mesne profits was made in October 1907. The 
took possession but without the intervention of the judgment-debtors objected, among other things, that 
Court. On second appeal- the original decree was the decree-holders, being guilty of laches in institut- 
confirmed. ing the suit, were not entitled to interosi on mesno 
Held, that the plaintiff was entitled in exeontion of profits prior to the institution of the snit and that 
the final decree to get possession of the land. Tuer- they (the judgment-debtors) were entitled to a de- 
VANA Pinar v. KULLA Pinuar,7 M. L. 7.107 776 duction of collection charges from the gross profits: 

















S. 588 (16) 493 Held, that the definition of mesne profits, in section 2 

———-~——— 8 591 667, 764 (12) of Act V of 1905, included also the interest on 
eens By GI 7—Decres not final —No mesne profits and that the decree-holders were en- 

- reference Lies—Qourt’s power 10 refer, titled to interest on mesne profits from the date of 


- A Oourt is not competent to make a reference the deposit ofthe mortgage money in Court to tho 
to the High Court under section 617 of Act XIV of date of realization. 

1882, ina case in which the decrce of the Oourt- Held, further, that under section 76 (1) of the 
-~ would not be final. In re Desi Praswap v. BHAMA Transfer of Property Act, 1882, the mo 
JABAN 584 judgment-debtors were liable to account for the gross 
—— 8. 622 291 receipts from the mortgaged property from tho date 
SS. 622, 623, 624,626 of the deposit and were not entitled to any deduction 
Review —"“Sufficient reason "Not ‘applicable to on account of collection charges. Beni PRASAD ~v 




















something happening after decree—Appeal—Revision - Narain Das 529 
—Material irregularity. ——_—— 8. 2 (17) 802 
No appeal lies from an order which is not in con- —— 8, I I — Res judicata—Previous 
travention of section 624 or 626 of the Civil Procodure suit fora share as heir-~Subsequent suit for main. 
Code, 1882. tenance—Plea of res judicata thether can be taken tr, 
Manniram Chowdhry v. Bishen Perkash, 24 0. 878 second appeal—Pleading—Practice. 
and Bombay and Persia 8. N. Oo. v. 8. 8. “Tuarv’, 12 In a previous suit the plaintiff claimed her sharo 
‘B. 171, followed. x ; under the Muhammadan Law and repudiated a Will 


Therefore, where an application for a review of the under which the defendants held exclusive possession. 
judgment, by the plaintiff, on the alleged ground that, Ina subsequent ġuit she claimed maintenance under 
after the dismissal of 'his appeal, the defendant had the Will: Held, that the subsequent suit was not 
made an admission of the truth of the plaintiff's claim barred by res judicata. ` 


was admitted: ` Mahomeg Riasat Ali v, Husain Bano, 21 0, 157; 20 
Held, that the order admitting*the review was not J, A. 155, followed. 
appealable. But: Guddappa y. Trikappa, 25 B. 189; Srimut “Rajah 


Held, furthor, that the Cont below committed a Moottoo Wijaya Raganadha Bogha Gooroo Sawmy Perut 
material irregularity in admitting tho roview, asthe Odaya v. Katame Neatchiar, 11 M, I, A. 50; 10 W. R. A 
-words “for any othor suficient reason” in section 623, (P. 0.), distinguished. 


~ 
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Civil Procedure Code—(1908)-—conta 


The plea of res Judizute can bo allowed in second 
appeal although it was not taken in the first appeliate- 
Court. 

Kanhaiya Lal -v. Suraj Kuari, 21 A. 448, Muham- 
mad Ismaily. “Chatter Singh, 4 A. 69, followod. 
ABDUL Aziz v. AZIMAN - 294 


” 


Á 


-—Identity of title, not identity of subject-matter. 
. It is the identity of title and not tho identity of 


“subject-matter of the suit on which the doctrine of 


res judicata is based. 
Chandi Prasad v. Maharaja Mahendra ‘Mahendra 
Singh, 24 A. 112, followed. 


Skib Charun Lal Y, Raghu Nath, 17 A. 174, distin- , 
_ guished. 


The lands in dispute in tho provious aud subso- 
quent suits were parts of the Same ares; In the pro- 
vious suit, the plaintiff had claimed the ownership of 
the part then in dispute on tho basis of a sale certi- 
ficate in his favour. The Court gave him a deorece 
for possession of that part holding that he was the 
owner in possession of the whole ares comprised in 
the sale certificate. Without such a finding a decree 
for possession of the. then disputed part could not 
have been given to the plaintiff- : 

Held, in the subsequent- suit relating to tho re- 
maining portion of the same area, that as the decisioun 
as to the ownership of the entire area covered by the 
sale certificate was material and- essential in the 
previous suit, that decision operated as ses judicata as 
regards the plaintiff’s title to the part ofthe area-in 
dispute in the subsequent suit. Ras KRIsHNA v. 
SHIAM OHAND 278 
= —— 8. 24— Transfer of surt— Ju is- 

diction of High Court—Subordinate Court—Ooncur- 

sent jurisdiction. 

Under section 24 of the Civil Procedure Code, the 
High Court has the power.to transfer a case after an 
application for transfer made to the District Court 
had proved infructuous. 

The Court of a Munsif-is subordinate to the High 
Court with the meaning of sebtion 24 of the Civil 
Procedure Code. HARI Narg v DEBENDRA Naty, 11 








a 52,53 516 

—__—— $8. 
ee > 60 (1) (D 802 
S. 79, scope of 213 
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nuisances only- 
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9l, restricted. to public 
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joinder—Suit for mauitenance against. Karnaran. 
‘For the purpose of construing section 99 of tho Code 
of Civil Procedura, tio word ‘misjoinder’ includes ‘non- 


joinder.’ 
Mahaballa Bhatta v. Kunhauna Bhatta, 21 M.- 373, 


at page 382, followed. 


A suit for maintenance against the Karnavan `of 
tarwad in his capacity as such based- upon an agree- 
ment executed by a former Karnavdn is maintainable 
and it is unnecessary to make the other members par- 
ties unless they choose to join as ‘such. . 

Mammali v. Pakki; 7 M. 428, ferred to.” 
EKKANATHA HACHARA v, MANAKKAT VASUNNI BLATA, 
7 M. L. T. 102; 20 M. L. J. 844 
S. I QO— Bar of second appeal 

--Finding withont considerafion of evidence and 
a without giving reasons - 5 











INDIAN CASES, ah 


- S, I [—Res RR basis of , 


s. 99 — Afigjomnder — Non- A 
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. Civil Procedure Code—(1903)—contd. 
eas Nene ieee - Pe s. 100—Secs) dApreal—Io. “at 








of- law— Whether decree Sraudulext— Conclusion: of + 


law from jacts. - 

A finding of the lower appellate Court-that' a cer- 
tain decreo is not fraudulent is nota finding of fact, 
but isa conclusiou of law arrived at from facts found, 
and is, thorefore, amenable to reversal’in second ap- 

peal. Dego Nagar Roy v. Rau Bewar Manto 


——-—— §. 108, 0. XXII, Rules 
4 and II —Zinutation Act (IX of 1908), 54. 8,80 
§* art, 177—B8econd, appeal—Death of sespondent-— 
Time for bringing im legal rem erertatires—Abale- 
ment of appeal—Appral filed under the old law— 
Application of new Limitation Act—Hardships no 

, ground for non-applicabrlity—~Inter val between pate: 
~ tng or enforcement of statute, construction of stutuie— 

General Clauses Act (X of 1807), 8. 6. 

The legal representatives of a déceased respondent 
to on appeal should, after the coming into forco’ of 
the Limitation Act (IX ‘of 1908), be brought on record 
within the time provided for by article 177 of the Act, 
though the appeal was -filed when the Limitation 
Act of 1877 was in force. If not, the appeal 
will abate under section-108 read with Order XXL,- 
a a. aud 11 ofthe Code of Civil Procedure (Vv of. 
1908 
i Section 30 of the Limitation Act of 1905 ae not 
provide a longer period for such cases, as the secon 
applies only to suits anl not to applications." 

- Section 6 of the General Clauees Act (X of 1897) 
does not preserve the older period of Kathah . 
whioh is not arule-of euketantive lew. 

Chajmal Das v. Jagdumba Prasad, 11 A. 408," TO- 
ferred to, 

There is no ‘objection to the application of the new 
Limitation Act on the ground -of hardship, when tho. 
legislature passed the Act on August 7, 1908, and ¢ 
postponed its coming into operation to January. i, 
1910. 5 
- The principle of law as ‘above set forth ig not” 
_affected by cases of individual hardship. 

Khusai bhar y Kalibhas, 6 B. 26 at p. 88, Reg. v.. 
Dovabjs Bulabji, 11 B. H. GC. R. 117, Feferred to. 
Arnayin KALI AMBA v. SALA NAN NABA 7 M. L. T. 110; 


20 M. L. J. 847 0 
mama aaa aana aaa Ss. 169, HIO — Pricy 
Council Appeal—Leave to appeal— Subject-matter not 
- - exceeding Rs. 10,0C0—Certificate giarited in connect- 
eq-cases—Same question mnvolred—Fit case jor appeal , 

to His Majesty in Council. - 








Applications wero made in several connected ape. 


penals for leave to appeal to His Majesty i in Council. 
"Some of them satisfied the requirements of’ section 
“110 of Act V of 1908, and the certificates were grante. 
ed. One of them, however, did not. satisfy the re- 
quirements of the section but involved the same 
question ag did the others: 

. Held, that, in view of the fact that the same quos- | . 
tion waa involved: in all the appeals, the certificate 
should be granted even in the appeal which did not 
satisfy the requirements of section 110 of Act V of 
_ 18908. MAKUND AN v., BICHARD Ross SKINNER 


563 - 

— ——— s 10 583, 645, 940- 
—s. 115 and O. XXII,- 

R. 1— Withdrawal of ewt, permision Jor, when to 
be granted—Improper ae neces by High Court, 


~ 








Sae 


~ 


wt 
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Civil Procedure. Code—(1903)—outd. 


Tho Court has no power to grant permission to the” 
e plaintiff to withdraw from the suit with libarty to 


institute a fresh suit in a case where issues have 
been joined and the plaintiff has failed “to produce 


evidence, or where evidence has been adduced on - 


both sides and the argument on the aide of the de- 


fendants has been finished. The Court can make . 


án order of this description only where the suit fails 
by reason of some. formal defect or any analogous 
rengon. aA a 
_ Watson § Co. v. The Collector of Zillah Rajshahye, 
13 M. I. A. 160,12 W. R. 43; 3 B. L. R, 48 (P.C.), 
relied upon. i i 

Musamnriat- Khatoon Koonwar v. Hurdoot Narain, 20 
W. R. 163 and Páresh Narain v, Surut Suxduree, 16- 
W. R. 100, distinguished. : ` 2 ire 

When an order for the withdrawal of a suit isim- 


" properly made, if is competent to the High Court to 


interfere by way of revision. 
Dick v. Dick, 15 A, 169 and Tirupati v. Muttu, 11 M. 


322, referred to. Kuarpa Co. Lp. v. DURGA OBARAN 


CHANDRA, 11 0. L. J. 45 ; 

ae S. I 15 x ” 742 

m S. 11 5—High Court’s power 
to revise orders of resident at Aden ' 867 

——— aan §, 1 1 5—Refasal to oxercise 
jurisdiction—Appeal 158 


2 Sa 139, and O. IX, R. 
5—Evidence Act (I of 1872), 8. 57, cl. 7—Pi ocess, 
service of, proof of—A ffidavit of identifier sworn -before 
pleader Honorary Magitrate—Signature of Magis- 
trate—Judicial notice. è 


Order IX, rule 5, of the- Civil Procedure, Code, is’ 


only an enabling provision enacted fora special pur- 
pose'only. oe 4 
A plaintiff filed, in support of proof of a service of 
*process on the defendant, an affidavit sworn in the 
Bar Library by the identifier before a pleader, who is 
also an Honorary Magistrate. Tho Munaif refused 
to accept the affidavit and directed the plaintiff to 
lave an affidavit sworn before the officer of the Court 
appointed for that purpose. The plaintiff not -having 
complied with this, the suit was dismissed for default: 
Held, that the Munsif was rightin refusing to ac- 
cept-the affidavit; that section 189 of the Civil Pro- 
cedure Code contemplates that at the time when an 
Honorary Magistrate administers the oath, he shall be 
acting in his official capacity as a Magistrate, and 
that the provisions of section 67, clause (7),-of the 
Bvidence Act as to the Court’s taking Judicial ‘notice 
of tho signature of an Honorary Magistrate should bo 
interpreted in the same way. BAMJIBAN Buorta- 
CHARJEE V. AHMED KHAN ' ; 53 


Alteration of decree. 

~ -The general provisions of section 148 of Act V of 
1908 relate only to proceedings antecedent to the 

-passing of afinal decree. They wore nsver intended 
to give a Court power to make any alterations in the 

terms of a decree already passed. When onco 8 


decree has been passed, it cannot be altered except ` 


under certain’ express provisions,of the Code. Na- 
RENDRA BAHADUR SINGH V. ÁAJUDHYA PRASAD, 13 94 0. 
28 = ' : 








Amendment— At any time,” meaning of, 


Though it is opon to a Court, under section 152 of 


- GENERAL INDEX, | 


~ 


S. 148—Ewiension of time— `` 


— 8, 152—Decree — Appeal ma 
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Civil Procedure Code—(1908)— conta. 


the Civil Proceduro Code, 1908, to amend a judgment, 
deoree or order at any time, it is- manifest that the 
judgment, dëcreo or order when it is amended must 
be in full operation, and must not have become merg- 
od in or cancelled by the deciee of a superior Court of 
Appeal. 

_ Therefore, whona decree of a Court of first in- 
stance has beon affirmed, reversed or varied by the 
appellate Court, the first Court has no jurisdiction to 
ainend its deoree under section 152 becanse its decreo 
is superseded by the appellate decree, which is tho 
only decree capable of amendment. Muhannad 


| Sulaiman Khan v. Muhammad Yar Khan, 11 A. 267 


(F. DB); Uma Sunda: v. Bindubashini, 24 O 759; 
Mumsami Naidu v. Mungams Reddi, 22 M. 293 and 
Asma Bibi yv. Ahmad Hussain, 80 A. 290; (1808) A. 
W.N. 109,5 A. L. J. 584, followed. ABBAS KRAN v. 
NIBARANI Dassi, 11 0. L. J. 169 261 
Semana maan Sa LHD 723 


O. I, R. 8—Szit by only 
some members of a community, without the perinwsion 
of Court, whether entertamable, 

Order 1, Rule 8, of the Code of Civil Procedure, 1908, 
is an enabling one and does not bar some of the 
mombers of a community from maintaining a suit 
in their own right. | 

Zufaryab dls v. Bukhtawar Singh, 5 A. 497 ; Baiju 
Lal Paibatia v, Bulak Lal Pathuk, 24 C. 385, followed. 
R. QuLBA v. BASANTA, 7 A. L, J. 233 547 

me Paty pee O. I, R. 9, 0, XLI, R. 
20—Non-joinder—Suit for partition—Appeal by 
some only of defendants without ampleading the other 
defendants -Dismissal of appeal 

: În agnitfor partition relief cannot be given to 

one sharer without all the other sharers being 

brought before the Court. 

Where some only of the defendants toa partition 
decree appealed without impleading the other defend- 
ants who were entitled to a share on the basis of the 
lower Court's decree : 

Held, that the'appeal could not proceed withont the 














-other defendants being brought on the record in 


appeal unless it was possible to give proper relief 
without the other sharers being made parties, and 
that the mere fact of the appellants being in posses- 
sion did not cure the non-joinder. 

Obiter:— When no proper relief can be given without 
making all the sharers parties the Oourt may dismiss 
the appeal unless under Order XLI, Rule 20, Civil. 
Procedure Codo, the proper parties are joined. BAM- 
MANTHA V. DMYASIKAMANY, 7 M. L. T. 174; 20 M. D2 A 


364 i 
0.1, R. 10 931 
6: Ix R: T E Tiet 
a 3 a — LOR ro- 
537 
| O. XX, R. II 421 
a ț 0i XXIRr. 22,23 546 
aaan O XXI 409 


w XXI, R. 
LLI ON XXI, R. 48 (3) 802 

XXL R. 561 
O. XXi, Rr. 97, 


Ò. XXI, R. IOI 
O. XXI, R. 103 809 
il, 3 (1)— 

514 
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Civil Procedure Code—(1908) —conta. 


piae 





sassa OXI 
O. XXIII, R 


ih La 


—— O. XXIII, .Rr. 1,3 994 

1 m 0. XXXIII . R. t- 

p'anation — Constructton— The words “such Pre and 

“lha sutt” in Koplanation—Application for leave to’. 

JANG as a pauper—Deposit ofa sum by defendant into 
Court to the credit of plaintiff, effect of. : 


pan 


i In construing an explanation to a section or ralo 


4 


it is necessary to refer to the section or rulo itself. 
The “gut” referred toin the explanation tòr 1 of VU. 
XXXIII, is the suit instituted under the rale. The 


words “such suit” in the first part of the explanation — 


refer to the suit which may be instituted by a pauper’: 
as soon as his application to sue as a pauper has been . 
accepted. i 

A mortgagor presented an application for leavo to- 


_ INDIAN CASES. 


Civil Procedure Code—(1908)—couta. 


es T II, ae Chands Dit Jhi v. Padmanand Singh, 28 O 459 and 


Poreshrath Mookerjee v. Omolo Nawh Mi ter, 17 O 
614, roferred to. Rawi Rax r. Saria Ram, uC W. 


N. 248 96 
- pe O. XL, R. I, Sub-R 
~ (1), ch (d) 


rs Poh XL I (8s) 
ang XLI, T4 — Ground com- 
mon to all defenda nae of sul on appeal by 











ee 





one defendant—Afortgage by Hindu lady—Sutt against ` 


reversioners aNd theu transferee—Deci ee by first Court 
~-Appeal by transfer ee Dismusaal of whole su 
whether legal. 

_ A suit was instituted ` on a mortgage said to have 
been executed by a Hindu lady, against her roversion.« 
ers and their transferee. The suit was decreod by the 
first Court. On appeal by thë transferee alone, the 


` sue as a pauper to set aside an auction sale of the“ lower appellate Court found that the mortgage was 


mortgaged property alleging that the mortgagee 
had not advertised the sale property and had acted 
in collusion with the auotion-purchaser The mort-_ 
gageo paid into Court Rs 101 which he admitted 
was a surplus due tothe mortgagor after the amount 
due on the mortgage had been satisfied, and then 
contended that the applicant being entitled to the said 
sum was not & pauper: 

Held, that the mortgagee’s contention was unten- 
able. Famu Barv.-p. R UMRIGAR, 12 B L. R 102 


688 

0O. XXXIV, R, 14 —Feecu- 

tion—Mortgage sut—Compromwe decree—Money 
deci eg —Mor gage property can be attached und sold. 

D executed'a ugufrictnary mortgage in favour ‘of 
G. Possession was not given. G sued D for possession. 
The parties came to terms and by compromise a 
simple money decres was passed in favour of G. 

In execution of that decrec, G asked the Court to 
attach and bring to sale the mortgaged property: 
Held, that the property could be gold. 

Madho Prasad Singh v. Bai} Nath, A. W. N. (1905) 
152; 2 A: L. J. 866;sHemban v. Behari Gir, 28 A. 58, 
A. W. N. (1905) 189; 2 A. L. 7. 479, Narsingh Das vy. 
Musammat Alauna, 6 A. L. J. 73L; 6 M. L, I: 182; 3 
_Ind. Cas. 537, distinguished. i 

Rai Kashi Prashad Singh v, Babu Dhudeep Narain 
Sahu, 8 C. W. N. 264, followed. Gangsa Sineu v. 
DEBI BINGH, 7 A L. J. 821 419 


I — Receiver, 
| appowtinent of —Power of Oow Dik Jor partition. 

The Courts in India have now, after the passing of 
the new Civil Procedure Oode of 1908, precisely the 
same discretion in questions of the appointment of 
a Receiver as the Courts in England have.. 

But the principles of care and caution in ‘appointing 
a Receiver, which in ordinary cases necessitatc an 
enquiry into the question of waste and alienation, have 
not ceased to govern the practice of the Courts in 
India. 

In a suit for ERTA where one of the co-owners 
is in occupation of the property, the’ Court has 
jurisdiction to appoint a Receiver, for the fact that _ 
the defendant is keeping the plaintiff out of posses- 
sion of property to which he is admittedly entitled, 
‘is a sufficient ground for- poang the properly i in tho 
hands of a Receiver. 

Porter y, Hee Oh. D. 268 37 L. T. 824, vie 


` 








‘after the period of a 


withont consideration; and dismiased the suit ‘alto- 
gether: 

Held, that the docree- of the first Court proceeded 
upon the existence.of a valid ‘mortgage, that is, the 
liability as against all the defendants: depended upon 
a common ground, namely, the existence of a binding 
mortgage by the lady, and that the lower appellate 
Oourt was right in reversing the decreo against the 
other.dofendante also when it found upon the appeal, 
of the transferee defendant that there was no valid 
mortgage. 

Sinam Ghitak v, Biqjamvhan Ghosul, 11 W. R. 
449, 3 B. L. R. App. 4l, distinguished. KISHORE 
Cuanpra Banensike v. BAM CHARAN 


O. XLI, R. 10 | 
——— 0. XLI, R.19—Appeal di- 


Cea ommend 


missed Jor default—Restor ation——Duty of pleader— 
+ 


` ~Duty of Court—Practice. 


Itis the duty of the pleaders appointed by. tho 


parties to be present and to be ready to proceed with 
_ tho appeal when itis called on for hearing. It is in no 
ay the duty of the Court to send for the pleadors 
ou to sce whether they find if convenient or not to 
come to Court SHANBHU Natu V. SECRETARY oF ae 


120 
0. ZEN R. 20 924 
——— QO. I, R. 20—dddisg 
respondent—Inter ested in the result of es aaa 
~ Urosa- objection— Lunitation. 
. A Court of appeal ia competent to add a ` yespond- 
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69. 
69 


388 - 
S40 


ent al the hearing of au appeal under O. XLI, R. 20 ` 


of the Civil Procedure Code, if tho presence ‘of such 
respondont is necessary for the purpose of properly 
deciding tho appeal and croas-objection, provided such 
respondent is interésted in the-result of the appeal 
ng brought and -the cross-objection” so far as tho 
< original Asa are concerned. 
nwar Jan Bibs yv. Armat Ali, 15 W. R. 26; Upendra 
Lal Mukerji v. Qirmdra Nath 'Mukeree, 25 C. 566; 2 
C. W. N. 425; Hudson yv Basdeo, 26 ©. 109; 80. W., 
N. 76, Bishnu Churn Y. Jogendra Nath Roy, 26 U. 114; 
Rup Jaun Bibee v. Abdu! Kadir, 31 C. 643 and Iswar 
Dhari Singh v. Sahegads, 86 0. 538; 2 C.W. N. 720, 
referred to. | 
A respondent can be brought on the record even 
"Breda against him has ran out, 


Manickyamoyee v, Boroda Prasad, 9 0. 255; 110. L, 


Rar 430, followed. 


- 


~ 
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Civil Procedure Code—(i603)—concld. 


Ramratan Chuckerbutty y Jogesh Chiindt Bhatta- 
charya, 12 0. W. N. 825, referred to. i 
Where the plaintiff wanted fo make defendants 


Nos. 5 and 10 liable also on the bond sued upon, but- 


the, Court below made a.decrap against the other 
defendants and exonerated defendants Nos, 6 and 10; 
and those bbher defendants appealed’but did not make 


defendants-Nos, 5‘and 10 parties to it, and the plain- , 


tiff filed cross-objections in due course, and’ at the hear- 
ing of the appeal made an application under O XLI, 
R. 20, for making defendants Nos. 5 and 10 respond- 


, ents on the ground that they were interested in the 


result of the plainbiff’s Groas-objection: 
Held, that defendants No3,5 and 10 could not be 
„added as respondents. Bitoneswak Ban vy. Raw Kur- 
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: tu O. XLV, R. 7 844 
Fe ee O. XLV, R, 13 723 





Period, grant of—Apprai—Jurisdictim of appellate 
Court—Ciyil Procedure Code (Act. XIV nf 1882), 8. 
873— Suit, withdrawal of—Liberty to bring sutt. 
Under R. 7 of O. XLVTI of the Codo of 1908, an 
appeal lies against an order granting an application 
for review of judgmenton threo specified grounds. 
The jurisdiction of the Court of appeal is, therefore, of 
& strictly restricted nature. If that Court finds that 
thegorder. of the first Court was made in contra- 
vention of r. 2 of O. XLVII, or that the appleation 


—_-—— 0. XLVIi, Rr. 2, 7— 


.- for review wag time-barred, it ought to allow the 


appeal.” : A 
. Where the plaintiff jn a suit applied for amendment 


of tha plaint by striking out the names of certain - 


persons as defendants and the prayer for relief 
against them in respect of certain parcels of land, 
and this-application was granted, the effect in 
substance wasas ifthe suit had never been com- 
menced against those defendants in respect of the sub- 
ject-matter of the litigation; and, therefore, ib would 
bs needless for the Court to record an order reserving 
liberty to the’ plaintiff to bring 8 fresh suit, and the 
plaintiff is entitled to miamtain a freab suit notwith- 
standing the fact that he did not obtain express 
pormiasion to do so‘: MANINDRA CHANDRA Y. BALARAM 
Das, 110. L. J.-161 ` 


=~ O. XLVI, R.7 725 





—_—_—-—-—+ Sch. II, para. 20 994 


Common lan d—Co-sharér tn possession for long 
tsms—Disposseosion by other co-sharers-——Right to sue 
for posseasion—Oustom. ` i 


In accordance with well-known law and custom, a` 


< co-sharer, who has long been in" pòssession of parti- 


r 


cuiar plots of the shamilat, is entitled to retain his 


possession and his co-sharers cannot forcibly dispossess 


him. 

The peacsfal possession of a: co-sharer under the 
ofotesaid law and cnstom is a substantive right, the 
infringement of which gives rise to a cause of action 


and it is not necessary for him to seek a remedy by a - 
snit for partition. He can rightly. ask the Court 
- simply to restore his possession. 1. i 


Plaintiff, a do-sharer in the sh&guilat,’had ‘a kotha 
'on.& piece of shampat land: he subsequently executed 
an agreement that the site bolonged to the village 
commanity and that he would occupy it subject to 


ka + 
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“Common Jand—coneld: 


their pleasuro. ‘More than 20 years after this, a few 


_ of the other co-sharers in the shamulat foreeably dis- 


possessed plaintiff: ae 

. Held, that plaintiff was entitled to restoration of 
possession, na his title of possession was superior to de- 
fendants, though they also were co-sharers in the 
JHANGI v. RAMZAN, 13 P. R 1910 8 


Complaint defective—Dnuty of Magistrate 
to enquire from complainant further facts--Oom- 
plaint based on privileged commnnication 


Compromise, unlawfol—Suit to set aside 
deores based on such compromise 236 
ei sak amending award—Delay in act- 
ing upon'its conditions--Time not essence of com- 
promise—Execution of compromise decree 994 
a Decree based on compromuwe-——Com- 
` promise signed by pleader not authorized by his client 
— Decree ultra vires—Fraud—Satiing aside of decrce 
—Re-opening of the case——Practice—Inherent power 
- of Court to correct tts own proceedings . 

A decree was ed in terms of what purported 
to be a compromise between the parties. The compro- 
mise wassigned for the defendant by his pleader 
who had not been authorized to enter into a compro- 
mise. The defendant applied to the Conrt, after the 
decree had been passed, to set uside the compromise 
on the ground that the pleader had not been instructed 
to appear for him in the suitand that he had given 
him no instructions in the case, authorizing him to 
enter into a compromise. 

. The Court set aside the compromise and ordered 
the anit to be re-opened 

, Held, that the compromise was not binding on the 
defendant and the decree passed onthe compromise 
was ultra vires and void as to the defendant. The 
decree was passed on a document which had no legal 
foundation to rest upon and if that decree went ont 
the.whole suit was re-opened As the defendant never 
consented to the compromise, there had been frand 
committed on'the Court z 

It is an inherênt, power of every Court to correct its 
own proceedings where ıt has been misled. BASAN- 
GOUDA HANMANTGOUDA V, CHURCHIGIRIGOUDA YOGAN- 
goupa, 12 Bom. L. R. 228 9 
Concurrent sentences-—Sentences for 
rigorous imprisonment in default of somi as 








` quent sentence for theft 


Confession taken in jail with police officer in 
next room—Subsequently retracted .—Cur1 oboration. 
Where a confession, which was subsequently re- 

tracted, was taken in jail by a Magistrate witha 

Police officer in the next room : 

Held, that the confession, should be supported by 


, very good corroboration if it is to be acted upon. 


SHRIKH SOHATLI v. EMPEROR, 11 C. L. J. 273 73 
Consent decree—Setting aside—Unlarrful 
` compromise—Agreement to lease by administrator im 
exceas of powers voidable and wnlawful—Contract to 
lease other shares— Entire and indivisible agreement 
‘mm Ford in entirety. i 
Tf a consent decree has been made on the basis of 
an. unlawful conipromise a guit can be maintained to 
got aside euch decree. 
Golub Koer v. Badsha Bahadur, 2 Ind. Cas, 129; 10 
O. L. J. 429, 18 ©. W. N. 1197, followed. ; 
Therefore, as a lease by an administrator in exces 8 
of his powers is yoidable on the ground that it 
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Consent decree—coneld. 


is in contravention of law, a consent decree basod’ , 


on an agreement in that DRENU is equally open to 
attack. 

Two previous litigations between ` the parties- 
to the present suts were ‘compromised and consent 
decrees were- made. By the compromise it was 
agreed that ‘the presont plaintiffs should grant a 
durpatns of the half share in a certain property to 


| _° the defendants in consideration of a certain spooifi- 
ed bonus and annual rent, and that 8, one ofthe .. 


plaintiffs, who acted for himself and as administrator 
to the estato of his deceased brother, would obtain 
„~ permission from the Court where, 
Letters of Administration had been granted. S 
applied for the permission but it was refused. The 
plaintiffs now sue for setting aside. the consent 
decrees: 

- Held, thet -as the settlement had been made on 
the assumption that the necessary permission would 
be obtained as a matter of course, and as such 
lenve had been refused, the settlement had be- 
come inoperative as to the share of the decensed 


. brother of 8. and that as the contract was entire 


4 


‘tion passed, yet a defendant, 


and indivisible it must fail in its entiroty; and 
that under the cironmstances -the consont dearoces 
ought to be set aside and both the suits re-opened and 


-` hear& on the merits. SARBRAH Onanpra BASU v. 


HARI DAYAT, SINGH, 140. W. N. 451; 11 C. L. O36 
Consideration—impliod : contract—Residence 


' with promisee, whether constitutes pena in 


ae Title-deed of plamtif—Right. of 
stranger to smpugn—Right of defendant sued in 
ejectment to impugn—Pleadings, 

Although a stranger cannot impugn the validity 
of a title-deed-on the ‘ground that no considera- 
who ia ‘sued in 
ejectment, can put the plaintiff to the proof of 
his title. HAR Lat BAUT v. Jar Lan Ravr i 
Construction . of decree—Anbignity 


6 
— mortgage decree 935 


SEE AA et “Date 
of payment” meaning of. 

The ordinary meaning of the words “date of pay. 
ment” is the date on which payment is made, and 
ought not to be construed as meaning the date on 




















' which payment ought to be, but is not, made. 


Therefore, where a mortgage decree directed that ' 
interest should be paid at the bond rate “up to the 
date of payment.” Held, that the interest up to the 
date of actual payment must be paid and not up to 
the date of the preliminary decree only. 

Maha Pershad v. Surendra Mohan, 9 O. L. J; 288, 4 


` Ind. Oas. 56, and Maharaja of Bharatpur ¥. Rani Kanno 


Dei, 23 A. 181; 28 I, A. 35, and Megray Marwari v. 
Nursing “Mohan, 88 O. 846, referred to. RADHIKA 
MOHUN GHose Y |" BROJENDRA Kumar, 14 C. W.N. 
125 





Mortgage deed providing.’ 


for recovery of peep or for continuance of mort. 


“ gage 


aes 





of document—an 
descriptive column of record-of- Tights 29 
of grant—Fumily”, meaning 
of. Buocesaion after death of grantee—Limitation— 
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Construction of grant—contd. 


Starting point—Suit for possession against co-sharers 
~-Pleading— Cause of action, accrual of. 
Part of the shamilat land of a village was grant- 


ed by the Government to one K. 8. in consideration 5 


of his personal services as a military: man. No 
compensation was paid by Government to the pro- 
prietary body of the village. In the revenue papers, 


-tho land was always entered as part of the sha- 


milat, the name of tho grantee and after his- death, 
thab of his widow, having been shown only in the 
colamn of cultivation. 

The sanad, by which ‘ the grant was -made, pro- 


vided thab the land was granted in- rent-free tenure 


' for granteo’s life only, “the proprietary right- to 


4 


‘subject to assessment”. 


remain in the family.of the grantee on his demise 
-On the death of the grantee 
and his widow, the proprietary body of the village 
claimed the land as shamtlat while the defendants, 


[1910 


P 


who were the nephews and grand nephews of the 


granteo, claimed itas members of his family. The 
brothers of the grantee did not constitute a joint 


family with him living under the same roof; nor * 


had they any hand in the cultivation of the land 

Heid, that, under the cironmstances of the case, 
the word “family” in in the sanad must be taken to 
be employed in its esizioted genge; 1.6., AB meaning 
the wife and children of the grantee; and notin the 
more extended sense of a household comprising all 
the blood relations of the man. 

Pigg v. Clarke, L. B.8 ‘Oh. D. 672; 24 W. R. 14; 
45°. J. Ch. 849, relied upon. 

Consequently, when the “family” of the grantee 
became extinct, the land reverted to the proprietors 
of the village as owners of the shamilat out of which 
the grant was made. 

Where some of the- pene are in possession 
of joint property, the period of limitation for a 
suit for possession by the co-sharers oub of posses- 
sion begins to run from the time when the co-* 
sharers in possession were asked to give up the area 
in excess of their share and when they refused to 


do so, thus setting up adverse possession in theirown , 


exclusive right. 
~ Plaintiffs alleged in the plaint that shortly before 
the suit was filed, the plaintiffs asked the defendants, 
who were members of the proprietary body in the 
village, to retain possession of- the land in suit, 
which ,was shamilat deh, only to the extent of their 
own shares therein, but that they refused to 
do ao. 

The defendants did ga in their pleng challenge tho 
correctness of this allegation: 

Held, that the cause of action must be held to 
have acorued ‘to the plaintiffs at the time when the 
demand and the refnsal were made and that the’ 


defendants conld nof subsequently urge that the- 
_ cause of action accrued earlier. 


JAIMAL SINGH .v 
(GURKUKA BINGH, 20 P.R. 1910; 28 P.W.B. 1910 898 
oF statutes—Ponal Act 











—— — Application of 
new Limitation Act—Hardships no ground - for 
nou-applicability—Interval between passing or en- 
forcement of statgte, construction of statute 420 
~ &-.- onsiderations to be borne 

















in mind 457 
Interpretation of . taxing 


~ 


enactment . i : 


re 
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Construction of, Statutes—concd. ` Contract Act—conta. 
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Bye-laws—Value-payable 
post emer aia -T 





T Team Heading of Chapter—~Lan- 
guage used in other enactments .~ 862 














ofan Act-—Legislative Council, admissibility of its 
proceedings forthe purpose of construstion.: ` | 
Debates in a Logislative Council of reports of 
Committees which precede the passing of an Act 
cannot be referred to as legitimate nids to the con- 
struction of a particular section of the Act. -  ' 
King-Emperor v. Barju Singh, GA L J. 114 notes 
` and Kati Buw v. Bhawani Prasad, 14 A. 145, referred 
to. -Rax BALI Sinan v. Exreroer, 13,0.0.65 805 
> OT Wajlb~-ul-arz See Pex-nup- 


TION. | ; 

Continulng cause of actlon—Suit for 
deciaration that defendant’s right was higher than, 
that entered in the record-of-Fights 5, 

Contract Act (IX of 1872), s. 2 (d)— 
Consideration—Promnsory-note—Negottable Instru- 
ments Act (XXVI of 1881), 8s. 8,43 and 78—Plea of 
erecution as ‘nane-lendei'—DLoun not. given at the 
request of the defendant. | 4 | 

` Inasuib on a promissory-note tho maker admit- 

ted execution but pleado! want of consideration al- 

leging that the plaintiff and one N., a Police Inspector, 
had money dealings, that they were unwilling that 
any written document shonld pass between them and 
tihi at the request of both of them’the defendant 
executed the pro-note as a ‘name-lender’. Tho Snb- 
ordinate Judge held that the plea waa no doafencs to 

the suit.: . | g l 

_ Held, on appeal, that the ples amounted to a denial 
of consideration and that if the defendant proved 

that the loan was not given at hia request there was. 

no consideration for the promissory-note executed 

by him. i 
Per Abdur Rahim, J—Section 43 of the Negotiable 

Instruments Aob permits the defendant to raiso a 

-plea-of no consideration where the righta of bona 

fide transferees are not involved. 








Obiter dictuim.—It.may be open to tho defendant. : 
romissory-note as a mere ` 


to show that he signed the 
- ‘namo-lender’ which would mean that there was an 


agreement that the dofendant waa not to be sued on - 


the note. 


Subba Narayana Vathiyar y, Ramasami I yer, 30 M. | 


“86; 1 M. L. T. 377; 16 M. L. J. 508 (FB), distin- 
guished. SEBA IYRRU. MANGAL Doss, 7 M. L.T. 85; 
20 M. L. J. 144 : 757 
tT) 2 (h), (e), (d),—Parchase 
with intention to gift property- to another—Implied 
contract onsideration-—Residence with promusse, 

` aphether constitutes . cons:deration—Ciil Procedure 
Code (Act XIV of 18821, 8 544—Appeliate decree im 
sjavour of respondents, tohether enurea for the benefit of 
respondent who did not appeal— Civil Procedure Oode 
(Act V of 1908)—Retroapective operation—Congtruc- 
. tion of Statute.. ` 7 


—— and 





A promised to leave a village, which she had _ 


purchased, to B in consideration of B and Her hus- 


band living with A. To a letter of B asking A to - 


‘confirm the promised gifs A wrote an cvasive reply 
that she was much interested ifigB’s welfare “and that. 
ghe would feel vory happy if time was. allowed to 


s 


Oohstrustion of the sections _ 


, with A till her death. In a suit by B to recover pos3es- 


sion of the property after A’s death on ths basis of 
the above-mentioned promise: 

Held, that there was not even an implied contract 
between A and B so as to make it onforceable nb 


Jaw, d i 
~ _ Held, algo, that the 2nd respondent who did not 


. appeal, was not entitled to the benefit of the decree 


in this appeal asthe present appeal was not against 
the whole- decree and the plaintiff having becomo 


entitled to hold her decree against this respondent 


before the Civil Procedure Codo of 1908 came into 
forco, the provisions of the latter could not be applied 
retrospectively so as to deprive her of it. 

Ooloniul Sugar Refining Co., v. Irving, (1905) A. O. 
369, referred to. VENKATA NARASINHA V. LAKSMI 
VENKAYAMNA, 7 M. L. T 296 


(oe 1S TG —U nde tnfluence—- Position 


- 
~ 


. 


to dominate the will of another—Noney-lender— 

Bpsudthrift young man of weak intellect. 

Where the defendant was a spondthrifé young man 
of weak intollect, whose imbeoility was so great 
that, in order to preyent him from sqnandering his 
ostate, his relatives cansed him to execute n deed of 
trust in favour of his mothor, and the plaintiff who 
was a professional money-lendor lent him money at 
a high rate of interest being fully aware of the above 
factsand of the history of the defendant who was 
his landlord; and where if was found that that rate 
of interest was never charged against any other 
debtor of the plaintiff: 

. Held, that the plaintiff was in a position to dominato 
the will of the defendant, and used that position to 
obtain an unfair advantage over the defendant. 

The High Ooûrt reduced the rate of interest to 25 
per cent. per mensem simple interest. 

Dhanipal Das v. Raja Maneshar Bakhsh Singh, 33 
I A.118;40C.L J.I; 1 M L.T. 208;3A.L J 495; 


"9 ©. C. 188 ; 8 Bom L. R. 491; 100. W. N. 840; 16 


M. L. J 292 ; 28 A. 570, and Muneshar Bakhsh Singh 
v. Shads Lat, 13 O W. N. 1069;10 C. L. J.76;60 A. L. 
J. 707 ,11 Bom L. R. 864; 6 M. L.T 71; 19 A. L. J. 
438; 31 A. 386;3 Ind Cas. 383, reforrod to Ras 
KUMAR Gope v. Hina Lat ROY h 486 

Ba 23—Transfer of Pioperty Act 

{IF of 1882), s 64—Consideration unlartofu!—Un- 

registered sale-deed—Registered mortgage bond for 

consideration money, validity of. 

Plaintiff purchased certain properties belonging to 
defendant in an execution sale Afterwards there was 
an agreement between the parties, which was em- 
bodied in an ‘unregistored deed of sale, to the effect 
that the plaintiff re-conveyed the properties to the 
defendant for Rs 300, But as the defendant could not 


* 





‘pay the money, he executed a mortgage bond in favour 


of the plaintiff forthe amount. The Court below held 
that the consideration of the bond was nnlawful ng 
it would defeat the provisions of section 54 of tho 
Transfer of Property Act which required the salo to 
be made by a registered documont: 


~. Held, that the plaintiff sought to recover the con- 
“ sideration which was given for his abstinence from 


enforcing his mght, and that there was nothing to 
indicate that the consideration was unlawful or that 
the bond was invalid on that account. ; 
` Ilur Kishen Dass v, Nibaran Chander, GC. W. N. 27, 


pass away with the intention entertained by herfrom -referred to. FANINDRA Narain Roy v. BADR-UD-DIN 


the very beginning. B and her hushand actually lived 


Š 
~ 
# 
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Contract Act-— contd. 


S. 25 cl. (3)—Consideration— 

Barred debt— No recital, l ; 

A. pro-note executed in renewal of a barred debt 
but withont mentioning the same as consideration is 
enforcible at law. Recitals are notin themselves con- 
clusive and do not preclude the Courts from ascértaiu- 
' ing and giving effect to the intention of the parties. 

Oonsideration may be proved: when: not recited in 
the document ora different consideration may be 
proved from that recited thorein. 

Vasudeva v. Narasamma, 5 M. 6; Kwnara v. 
11 M. 218, at page 215, followed. Appa Rao v. Surya- 
prakasa Rav, 28M. 94, doubted. GANAPATHY MUDALY 
v. Munisaway Mupaty,7 M. L. T. 81; 38 Al. a 

















—— § 25 (3)—Sarkhat executed in 
lieu of debt partly barred and partly now— Con- 
tract—Acknowledgment 2a F 


s.3 
S. 38—Offer of performance to 
343 





ore promisee 





S. 43—Liability of joint pro- 

misors i : 735 
S. 45—Right of one joint-pro- 
misee to claim performance 343 
ene Sy BAY — Validity of discharge by 
one co-morigagee, 
One of the two co-mortgagees, who advanced the 
mortgage money equally, cannot give a good discharge 
for the entire mortgage debt without the consent of 
or reference to hia co-mortgages, 

Manzur Ala v. Mahmud-un-nisea, 25 A. 155, follow- 
ed, 


Bhup Singh Y. Zain-ul-Abdin, 9 A. 206; Barbar 
Maran v. Ramana Goundan, 20 M. 461, distinguished. 
Raw UHANDRA v. Goswaur Ragan Lat, 7 A. L-J. 99; 
82 A. 164 9 








—— $9. 59, 6O—Appropriation of 
payment—Applicability to debt under Public De- 
mands Recovery Act—Amount paid for specified 
kist not to be appropriated to another 337 

mm amar §. 6O— Appropriation of payment 








— 8. 65—Usnfructuary mortgage of 
ex-proprietary tenancy——Right to recover mortgage 
monay 557 


* 








ditional sale—-Right to ane for money decree 
-————-— §. 6&—Money advanced to a 
minor for his sister's marriage 413 


S. 69 applies to case of co. 
. -440 

S. 69—0One co-mortgagor payin 
off mortgage-deoree—Snuit for contribution 779 
———_—-——~— $8. 69, 7O—Defendant liable to 
pay peishcush to Government—Payment made by 
plaintiff with defendant’s notice—Plaintiff himself 
interested to pay 318 
$s. 69, 7O—Payment of revenue 
by pattadar—Land tn enjoyment of another person— 

Butt for contribution, whether sustainable. 

Plaintiff, in whose name stood a patta for the suit 
land, paid the Government revenues, and sued defend- 
ant, the real owner of the land, for contribution: 

Held, that defendant was not bound to pay Govern- 

_ment revenue ashe was not the pattadar and section 
70 ne the Contract Act did not apply to the plaintiff’s 
nuh 








"sguretien 











La 


-—— 8. 65-—Mortgage by way of con- 
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Contract Act--contd. 


Boja Sellappa Reddi v. Vrithachala Reddi, 30 M. 35; 
16 M. L. J. 569; 1 M. L. T. 323; Ammani Ammal v. 
Naina Pillai Markayar, 9 M. L. J. 489, followed. 

Rajah of Vencatagins w. Vudutha Subrayudu, 30 M, 
277; 17 AL L. J. 146, distinguished, Sappran MUDE- 
LIAR V. SESHAPPIER, TM. L T. 200 422 

—— S, G9—Rıght to re-imbursement— 
Essential conditions —Payment under compulsion of 
law. $ 

According to section 69 of the Contract Act, before 
the hability to pay or the right to be re-imbursed can 
acorno, it isnotnecessary that there should be any 
contract or privity between obligor and obligee, nor 
need there be circumstances from which a contract 
can be implied between the two. It is enough if the 
two conditions, namely, an original Hability to pay 
and its discharge by a person interested to pay, are 
fulfilled. a 

Raghoba v. Raghoba, 8 O. P. L. R. 106, at p. 107; 
Janki Prasad v. Balmukund, 14 C. P. L. R. 107 at p. 
108, referred to. CHATURBHUJ v. CHANDIRNOOL, ON, 
L. B. 27 705 





——— S., 70—Payment of revenue by 
pattadar—Snuit for contribution whether sustainable 





S. 7O—Defendant liable to pay 
peshcash to Government—-Payment mado by 
plaintiff with notice to defendant—Plaintiff himself 
interested m paying 
5, 
ooners-—Property. 
Where one of’two riparian owners executes a work 
of irrigation against the will of the other and sues 
that other for contribution, section 70 of the Con- 
tract Act does not apply and no suit for contribu- 


S sakta 








70O— Natural stream—Riparian 


‘tion lies, ' 


Dhamodara Mudaliar v. The Secretary of State for 
India, 18 M. 88, distinguished. - 

A natural stream can in no sense be the joint pro- 
perty of the various riparian owners. ROBERT FISCHER 
v, KANAKASABAPATHY, 7 M. L. T. 74 
—— m 8S, 74—Interest—Penalty— Con- 

tract as’ to wnterest—Lower rate agreed to be pad 

an case of punctual payment—Higher rate, whether 
penalty, $ 

In- a mortgage-deed, the mortgagor covenanted to 
pay a higher rate of interest, but in case of punc- . 
tual paymont the mortgagee agreed to accept a 
lower rate: Held, that if the mortgagor failed to 
avail himself of the lower rate by making punctual 
payments he was liable to pay at the higher rate, 
The higher rate was under the circumstances not a 
peualty. i 

Wallis v Smith, 21 Ch. D. 48-at p. 261; 62 L. J. 
Oh. 145; 47 L. T. 889; 31W. EB. 214, referred to. 
KUTUB-UD-DIN AHMAD V. BASHIR-UD-DIN 65 
— S, 92 ` 202 


- ss. 108, 178, 179, 229, 
anterpretction of—Pledge, power of—Posseasion,” 
meaning of—Coxrverston, essence of—Return of goods 
to pledge, effect of —Principal and Agent—Knowledge 
of agent—Duty of principal to muke inquiry—Con- 
structions of statuteg-Constderations to be bornetn 





- mind. . 


Per Scott, C, J, ` 
A warchouseman, who has possession of tho goods 
of another person under & promise to hold them 


f 


"~ 
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Contract Act—contd- 
Bs A mucéadam, commits the, offence. of cheating if 
he obtains their possession with the intention of 


pledging them as his own. Therefore, by virtue of 
the second proviso to section 178 of the Contract Act, 


a pledge of goods, obtained under such circumstances : 


by the muccadam, is invalid. . : 
Babock v. Lawson, 5 Q. B. D. 284, 42 L. T. 289; 28 
W. R. 591; 49 L. J. Q B. 408, distinguished. 


The possession of a muccadam is not such a posses- . 


sion aa is contemplated by section 178 of the Contract 
Act, 5 i 

Any person, who however innocently, obtains pos- 
geskion of the goods of another, frandulently deprived 
of them, and disposes of them, whether for his own 
benefit or that ofany other person, is guilty of con- 
vergion, » ` : : 

Hollins v. Fowler, E. & 1. App. 795, followed. , 

Where certain gooda were pledged to the defendant 
by a person who could not make a valid pledge, the 
defendant was not allowed to resist the claim of the 
real owner for the price of goods on the ground that 
the-goods were returned to the purchaser from the 
pledgor before any formal demand for the goods was 
made by the real owner on the defendant. 


Per Batchelor, J, 

Althongh in construing a statute, it ia primarily 
necessary to attend to the actual words of the statute, 
thegp are other important considerations to be borne 
in mind in seeking to discover the intention of the 
Legislature. 


Where a provision of law has been uniformly .in- 


terpreted by the Oourtein a particular manner and 
the legislature has kept the provisions intact, though 


the statuto has subsequently been amended, it must: 


be held that the legislature acquiesced in and ap- 
proved of the interpretation uniformly put by the 
e Courts. i 

The, words of general import used in a legislative 
provision are to be construed with reference to the 
particnlar cases get out therein, i 


The “possession”, referred to in seotion 178 of the | 


Contrapt Act, on the subject of pledges, must be the 
game possession as is referred to in section 108 on the 
subject of gale. 

The word “possession” in section 178 should be con- 
strued with reference to such particular cases as pos- 
session of a bill of lading, dock warrant, warehouse- 


_ ‘ keeper’s certificate, &o. Section 178 should be read 


with section 179, which provides for the case where 
the pledger has only a limited interest in the goods 
pledged. 
Mere possession is not sufficient’ for the creation of 
a valid pledge. A 
Greenwood v. Holquette, 12 B. L. R. 42; 20 W. R. 467; 


` Ie Geyt v. Harvry, 8 B. 501; Shanker y, Mohanlal, 11 


B. 705; Cooke v. Eenelby, (1887) 12 A. C. 271; 56 L. J. 

, Q. B. b0b;.66 L. T. 678; 35 W.'R. 629, Cule v North- 
Western Bank, (1875).10 O. P. Cas. 354; 32 L. T. 733; 
44 L. J.C, P- 288; Seager v. Clema Kessa, 24 B. 458; 
Naganada Devay vy ‘Buppy Chettiar, 27 M. 424, relied 
upon. : 

The possession intended in section 178 is such 
possession as œ factor has, in othr words, such pos- 
session as ig had by an agent entrusted as such and 
ordinarily having, as such agert, a power of gale or 
pledge. | . a 
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- A person, who is the custodian of goods as a mere 
Warehouseman, has not that possession which under 
section 178 would enable him to make a valid pledgo. 

A pledge by a person in possession of goods is 
valid only if the pledgee acted in good faith and 
under circumstances which were not such as to raise 
a reasonable presumption that the pledger was acting 
improperly. 

Any information obtained by an agont, whose dnty 

it isto obtam the information, has, as between tho 
prmeipal and.o third person, the same legal con- 
sequences as if it had beon obtained by the principal 
provided the information was obtained by the agent 
in the course of the business transacted by him for 
the principal. 
- The defendant Bank had been, for several years 
doing business with one L who oceupied the double 
character of a merchant'and muccadam, and in pre. 
vious dealings the Bank always took letters of security 
from L forthe goods pledged by him, Subsequently 
the Bank forewent this safeguard and elected to deal 
with L as if he were a merchant only and not n 
muccadam ag well. There were no grounds for tho 
belief that L had ceased to be a muecadam except 
somo misrepresentation by tho Bank’s agent. The 
Bank then accepted a pledge of certain goods in the 
possession of L. The very slightest investigation 
would have been enough to disclose the fact that L 
was merely a warehouseman of the goods: 


Held, that, nnder the circumstances, the Bank were 
put upon enquiry to ascertain the character in which 
L held the goods, and that the Bank, being put upon 
enquiry, should be debited with the knowledge, which 
the slightest enquiry, would have elicited, 


Cole v. Norh- Western Bank, 10 C. P. Cas. 854; 32 
L. T. 738; 44 L. J. C. P. 233; Earl of Sefleld v. Lon. 
don Joint Stock Bank, (1888) 18 A. C. 333; 57 L. J. Ch. 
986; 58 L. T. 738; 37 W. R. 83; Cooke v. Eshelby, (1887) 
12 A. 0. 271; 66-L. J. Q. B. 505; 586 L. T. 673; 85 W. R 
629, referred to. $ ; 


Manchestêr-Trusi v, Furness, (1895) 2 Q. B. 539- 
R. 739, 73 L. T. 110; 44° W. B, 178; sae A. C. Ps 
64L J. Q. B. 766, distinguished, f 

Where the defendant acquired absolute control over 
plaintiff's goods by an invalid pledge and retained 
them with the intention of keeping them as security 
for his debts, having no intention of allowing any one 
else to have any dominion over them and refusing to 
deliver them to plaintiff or to pay for them: Held < 
that the defendant was guilty of “conversion”, i 

The taking of goods in pledge from a warehonse. 
man, who could not make a valid pledge and the 
holding of them with the intention of retaining them, 


. are in themselves a complete conversion and that 


conversion is not removed or blotted ont. by a snb. 
soquent return of the goods to the pledger. 

,, The very assuming to oneself the property and 
right of disposing of another man’s goods is acon- 
version. 

Hi llns v. Fowler, L. R. 7 H. L. 757; 838 L. T. 78: 41 
L. J. Q.B 277; D. R.7 Q. B. 616; 27 L. T. 168; 20 W. 
R. 868; 44 L. J. Q. B. 169, referred to and distinguish- 
ed. NANDLAL THARERSEY v, Bank Or Boxupay. 12 


Bom L R. 816 
S. 165 is not o 
general law of contract 





principle of the 
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Li 


Contribution, suit for—Joint deeres—Non- , 








possession of propert | 45 
3 — Ba (79 —~Pledge. by pergon in 
possession of property ' " A457 
§. 229-——Information ODENA 


arent, how far binding on principal 





appearance by one of the defendants —Effect of decree 
— His subsequent right to contest contribution suit. 
The landlord sued both the plaintiff and defendant 


jointly for rent in respect of a holding.. The defend- 

ant did not defend that suit and the landlord got a 

_décree and the whole amount of the decretal money 
- yas paid-by the plaintiff who sued for contribution: 


Held, that the circumstance that the defendant 


anbmitted to a judgment jointly with the plaintiff 
- shows that he was jointly lieble for the rent with tho 


| LANAG RAMA PANDE v. RAMQHARE PANDE. 16 





r 


isintiff, and that the suit for contribution was main- 


= Recovery+of plaintiff's share of costs 
decreed—Impleading parties bona fide. . - 





Plaintiff and defendants sued a Karnavathi and l 


~ . her Anandravans for maintenance, which was decreed 


ng inst the K 
- stl casks aa against the Anandravans, 


aronvathi with costs and dismissed 
Plaintiff 


having paid the said costs sued defendants for his 
share of the same : : 


Held, that plaintiff was entitled to recover in the 


absence of proof of any misconduct in the plaintiffs 
> in impleading the defendants whose costa they were 


ordered to pay. 


mat 


Merryweather vV. 


7 doubted. : 
sere Kameed Alim Sahib v. Syed Ibrahim.Sahi, — 
-26 M. 373 at 
VRERARATYAN, 
Conversion, essence 


. 375, followed. BHRERYARARAYAN v. 
M. L. T. 194 .. | - - 937 
of— Return of goods to 

457 


ledger, effect of 


` Conviction —Export evidence, valne of —Expert 


~ 


-in handwriting—Oonviction based on the opinion of 


i xpert - 
i ee under two sections —Appeai 


- 





—-Qonviction under one section quashed-—Sentence- 
. mot reduced — Whether enhancement —Revision—Crv- 


minal Procedure Oode (Act F of 1808), ss. 435, 439. 
A Court of appeal is not bound to reduce a sentence 


- in a case where the appellant is convicted under two 
seotiong and the conviction under one section is 


quashed, when the true inference to be drawn from 
_ the sentence is that the Magistrate did not mean to 


_ petitione 
no enhancement of sentence. 


81 | 5 14 a < 
Co-0wner— Ejectment — Injunction — Suit 


a separate sentence for the offence of which the 


Mani, Inve, TM, L T. 
b 754 
for 


ejectment by one co-owner against another-—BSole oc- 


“eupation of part of joint property by one co-owner— 


- Common law action for ejectment and equity suit, for 


- ouster. ; , 


injunction, no difference between, in this country 


_-—Ouster or not—True test—Sole occupation of 


‘part or erection of building on part, no evidence of 


One co-tenant of joint property is not entitled to 


maintain an action -for ejectment against his co- 
sharer, merely on the ground that the latter is in sole 
occupation of a portion of the joint property; nor 
is he entitled as 9 matter of right to a decree for joint 


possession. , , 


1 
d = a £ 


- INDIAN CASES. 

_Co-owner—oousld. |, 

8. I178—Pledge by person in - 
457 ` 


Nison, 8 Term Rep. 188; 16 R. R.. 


followed. - , 


i tly there ` 
r was acquitted and consequently there was. Singh, 27 A. 848 


followed. K TE 

- The appropriation of prdfits by one co-sharer can- 
not be regarded as notice to the other co-sharers that 
their title was repudiated. Har CHARAN v. BINDA, 7’ 
A.L, J. 298 : 559 


e aka 


Costs —Pleader’s fee—Suat withdratun, 


fee as costs. OOLLEC 
BEGAM 


e 


4 


- 


The.distinction between a common law action of 


ejectment and an equity suit for an injunotion, ought 
not to be recognised 1n „thig cou 


One co-sharer cannot get a permanent injunction 


to réstrain another co-sharer from dealing with tho 
joint property in a particular- manner, or a manda- 
tory injunction to compel him to demolish baildings 

- grected by him or to restore the land from its al- ` 
tered to its original condition, where the defendant 
has not made nse of the jomb property in 9 way incon- | 
sistent with the continuance of the joint ownership--' 
“and possession. 


One tenant can maintain 


indivi- 


And the erection of a substantial building by “ne 


co-owner on the joint property, even without the 
assent of his other co-sharer, is not conclusive evidence ` 
of ouster of the latter. 


Ananda Ohandia v. Parbati Nath, 40. L. 3.198, 


The teat to be applied is whether the plaintiff 


pirating profis—Adverse possession— Limitation—Re. 
pudiation of tetle—Presumption —Evidence. j 


* [1910 


4 
ty, 


who complains of the act of his co-owner has sustain-:. _ 
ed some substantial injury by reason of the not of . 
which he complains.” DIJANDRA NARAIN v. PURNENDU * | 
NARAIN Roy, 11 C. L. J. 189" | pisa gS 1 i 


Co-sharer— Sut, for profits—Co-shdrer appro. 


ntry as it would -lead. 1 
toa multiplicity of suits. ° E . 


>o g 


“The. fact that one co-sharer received no profits for ~ 


19 years from the other co-sharer, who had been ` col- 
- lecting the profits, is not by itself sufficient to bar the 
former’s suit for his share of profits in the absenco 
of evidence that the* latter was holding the lana - 
adversely to the former. . i 
_ Mihin Lal y. Badri Prasad, 27 A. 486; “A. W.N. 
(1905) 36; 2 A. L. J. 107; Raj Bahadur v, Bharat 
;2 A. L. J. 110; A. W. N. (1905) 15, 


r 


in possession for long time~~Disposses- 


t 
` 


. sion by other co-sharers—Right to suo for Era 


sion —Uunstom. 


Where a suit “is not decided on the merits after 


contest but is withdehwn, the Court acts rightly in 
awarding the defendant only half his pleader’s “| | 
TOR OF MUTTRA v. AHMADI 7 | 


~~ 


Lah 


a+ 
+ “a A 


4 


m 


~ 
č 


an action against his co-_ | 
tenant if he has. been ousted from the common pro- 
perty. And although. the ouster need not bo ac. 
_ companied by positive force, yet whether the 
oxclasion of one co-tenant constitutes onster must 
‘depend upon the-circumstances of cach 
dual case. ss 4 - ; 
Whether any given-act will amount to an ouster or’ , 
not depends npon whether the act is or is not consist. - 
ent with the common title. | ; ae 
Tho'sole occupation of a-part of the common estato . 
hy one co-owner does not inevitably imply nn ouster 
of the other co-owners. «ed 
- Watson v. Ramchand, 18 C. 10, Mohesh Narain w. 
Nowbat Pathak, 82 C. 837; 1 0. L. J. 487, and Ananda - 
Chandra v. Parbati Nath, 4 0. L. J. 198, followed... 


: 
al 


» 


- 


Vol. Vi 
Costs—concld: ss. ve 
Appeal—“Costs incurred by defendants in 


enter sermon 





lo'rer Court,” meaning ef-—Ciril Procedure Code (Act 


‘XIV of 1882), se, 206, 579. 
A. guit was decreed by the first Court and the 


| GENERAL INDEX. 


deoree dirocted that the defendants do -pny the 


costs of the plaintiffs amounting to acertain sam. Af 
the bottom of the ordering part, the costa of the 
several defendants,.who had appeared by separate 
takalatnamahs ond put in. separate defences, were re- 
corded separately, each being credited with the full 
pleader’s fee. 
to the High Court, and the decree of the first Court- 
was reversed, and ‘the plaintiff was directed to pay to 


‘thé defendants the costs of the appeal and tHe-costs - 


incurred by them in the lower Court’: 

Held; that those words meant the costs as entered 
in the superseded decree’ of the first Court. - - 

Nubo Kristo Mookerjee v, Parbu‘ty Churn Bhutia- 
charjee, 18 W.R.28 and Mothoora Vohun v. Huree 
Kyshore, 18 W. E. 286, referred to. RAGHUNANDAN Lan 
v, RAJENDRA Prasan, 110. L. J. 207, 14 C. W. “Bae 





Discretion of Oourt 
Wrthds awal of Land Acquuition Case—High 
Court Rules and Circular Orders, Civil Chap, VI, 
dtules 86 (b) and 87 (b). 

In a land acquisition A full costs can be allow- 





The defendants preferred one appeal 


689°. 


ed only if it is dismissed on the merit. But when. 


ə is withdrawn half of the “full costs should be 
rded. NANHILAL AGRARI t. Secrerary OF Statr 
on Inpia,110.L J.217 ° 770 
Councils Act (24 & 25 Vic. C. 67) 
8. 22 729 
Cou rt-fee—Declaratory wsuit—CanceHation of 
deed. Ad valorem fee 927 


7 ae 
Wanantara 





—Suit jor posseasion-— Dect ee for posses- 
‘sion conditional on payment of a sum disputed in 
appeal. 

Where a plaintiff s suesfor possession of land claiming 
an unconditional decree or admitting his liability to 
pay a certain sum and the Court requires him to pay, 


a sum which he disputes and he appeals on the ground ` 


that he isnot liable to pay that sum, he must pay 
Conrt-fee on the amount in question. 

Jawahir Singh v.. Rajendra Bahadur, 12 O. 0, 133; 
‘2 Ind. Oas. 836, not followed. 

Ram Adhin v. Hanuman, 9 O. 0.153, Baji Lal v. 
eGobardan Singh, 81 A. 263; 6 A. L. J. 155; 1 Ind. Ous, 
1000, Ram LIakhan Rai v. Bandan Rat, 1 Legal Re- 
membrancer 162, Ramanand v. Sukul; 8. O. A. No. 
296 of 1908, referred to, BASDRO ve Serr KRISHN Gir, 
13 0. 0. 62 
Court Fees Act (VII of 1870), s. 7 

sub-s. 4, cl. (C)—8uit for settlement of farr 

rent by amendment of record-of -rights—Declay atory 

' decree—Oonsequential reltef. 

In a suit for settlement of a fair rent by amend- 
“ment of the record-of-rights, the Oourt-fee must be 
determined, in terms of section 7 of the Oourt Fees 
Act, by the.amount at which the relief sought is 

valued in the plaint and not at Rs. 10 required for a 
declaratory decree, SHRINATH CHANDRA V. SECRETARY 
oy State FoR INDIA IN ae 11 C L. J. 158 IA] 








8.7 ( Ny? ec) 562 
—— 8.7 (IV) (t) ang (d) 867 
menan aé -S.-7, Para IV (c)—Declara. 





tory auit—Stamp on plaint.-Ad valorem fee. 
The substance of the aon and not the mere words 


hi 


4 
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Court ` Fees Act—contd. 


introduced i in the plaint is the test for deciding the 
question whether section 7, para. 4, cl. (c) of the 
Court Fees Act applies or not. 

“Where a.suitfor a declaration isin substance a 
suit for cancellation ofa deed, ad valerem fee must bo 
paid. - 

Chengacham Vital Sankaran Nair v. Chengacham 
Viti Gopala Menon, 80 M. 18; 1 M L. T. 412, referred 
to. MALIKKA MELADATHIL v. KUNJI ACHAMMAL, 7 M. 
L. PAIT 
ee — S. 7; cl. IX—Suit for redemp- 

' tion, accotints and for award of any surplus that may 

be found due—Juriadictional value. 

In the case of a snit for redemption and for an 
award of any surplus that may be found due on 
taking the accounts, the amount of the ‘mortgage. 
money determines the value-of the suit both for the 
purpose of jurisdiction anc Couri-fee. 

Obiter dicta,—In a redemption suit itis the daty 





-of the Court to settle all the accounts between the 


parties and the plaintiff need not-claim anything 
beyond n decree for redemption. 

If a plaintiff joine with m claim for redemption 
a claim for thé recovery of a specified sum of 
money, the question of jurisdiction wonld depend 
upon the aggregate value of the two’ claims. 
MUHAMMAD HUSAIN v. [arriaz-un-Nissa, 18 0, 0, 82 


f 444 
——_— §. 7 XI cl. (c) 910 
S. I ]—Valdation of snit 875 


-— S, I I“ Meene profits"—No Couri 

-fee is payable on future mesne profits decreed from 

date of plaint. 

Section 11 of the Court Fees Act applies only to 
œ claim for mesne profits ‘for which an amount can be 
and has been olaamed in the plaint. The section does 
not apply to future meane profits claimed from the 
date of the institution of the suit till the property is 
restored -to the plaintiff. No Oourt-fee is, therefore, 
payable on future mesne - profits decreed from the 
date of the plaint up till the recovery of the property. 

Ramakrishna Bhikaji v. Bhimabhai, 16 B. 416, 
followed. SAMINATHA VELLALA V. MUTHUSA WAT Ven. 
LALA, 20 M. L. J. 98 0 
S. I2, scope Of—Paluation 

` fined by first Oourt—Non-payment of institution Jee— 

Dismissal of suni—Rıight of plaintif to appeal— 

Appeal, forum of. 

Section 12 of the Court Fees Act was passed 
mainly for fiscal purposes and prevented the parties 
from contesting the decision of the first Court so 
far as that decision was arrived at for those pur- 
poses. - 

Bat when a sik has been dismissed in conse. 
quence of the failure of the plaintiff to pay the 
institution fees on the valuation fixed by the Court 
of first instance, it is’ open-on appeal to the person 
affected by that order to question the correctness 
of that order with 8 view to succeed in tho 
SENA by getting the decree set asido and tho suit 
heard. 

Omrao Mirza v. Mary Jones, 12 C. L. R. 148, and 
H. C. Studd v. Matı Mahto, 28 0, 334, relied upon. 

Where the plaintiff valued his suit at lesa than 
Rs. 5,000- but the Court found that the subject- 
matter’of the suit was worth more than that amonnt 
and tho plaintiff nee against that decision to the 
District Court: 
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a ae E si Ep er aa a 
Held, that ds the plaintif disputed the correctness 


òf- the. valuation and throughout alleged. that the 
value of tho duit was the value as stated in his plaint, 
the appeal rightly lay to the District Court and not 


to the High Court. PROKASEH CHANDRA ÑARKAR t., 


BIGUMBHAB Naru, 14 O. 


W.N. 843 * 18 
*h, a cl, IHI (6 
Sch. Il Art. 17, cl. HL@) 





ee KN oe ei 
1 
k ta t a 


> E re ai 
Creditor ‘and debtor—Appropriation of 
monies paid by débtor towards interest —Right ` to 
` gppropriate—Absence of evidence. see 


> 


A creditor can be allowed to make out his account. 


ou the basis that when each sum was paid, a portion of 
it was appropriated towards interest, though no 
appropriation was made at the time when the various 
gums were paid by the debtor to the creditor. 
‘Tuchmeswar Singh Bahadur v. Syed Lutf Alı Khan, 
8 B.L. R. 110, - followed. - VARANASI SESTRAMNA YV. 
SRASATALUR, 7 M. Le T199- , 940 


riminal Procedure Code (Act V of 
s aa. ss. 4 (m), 476—“Judicial - proceed- 
ings,” meaning of-—Euecution proceedings —Jurjsdic- 
tion of Uourt ta Getermins genuineness of decree— 
.  BPietitions decree—Pecuniary jurisdiction—Burden of 


-^ pron, ; F < ; 
The test to be applied toa particular, proceeding 
before a Court to determine whether it is or is not a 


“judicial proceeding,” for the purposes of section 476 | 


of the Criminal Procedure Code, is, whether in the 
course of that proceeding the presiding Judge has the 
power legally to take evidence on oath, not whethér 
he hag actually taken such evidence.” 
Execution proceedings are “judicial, proceedings” 
for the purposes of section 476. : E 
Queen-Empress - v. Bapuyyt Daya Ram, 10 B. 288; 
Bhola Nath Dey v. Emp?ror, 10 0.W.N..55; 8 Cr. L. J. 
142, followed ey ; 
Haracharan Mookerji v. King-Emperor, 82 O. 867; 


90. W.N. 864, 1C. L.J. 161, 2 Cr, L. J. 110, dis- - 


` tinguished. eg hae Hi 


- Kanto Ram Das v. Gobardhan Das, 35 O. 183, 7 Cr. 


L, J. 159, dissented from. ' ~. 
On the presentation of an application for execution 
. of a decree alleged to have been obtained by the 
petitioners against the judgment-debtors, the Court 
has power to enquire into and decide the question of 
the -genuineness of the ‘decree,, and ‘to order the 
secution of the petitioners if the decree is proved 
. t6'-be‘a fictitious one. 
- that there was no such decree -in existence does not 
render the proceedings taken under gection 476; 
Oriminal Procedure Code, ab initio void or legally of 
' no effect. i a 
Before it can be held that an spplication for execu- 
tion. was beyond the jurisdiction of a Court, it must 
be proved that the amount of the decree sought to be 
‘executed exceeded the pecuniary limits of the Oourt’s 
jurisdiction; it is impossible to show this where the 
decree is admittedly fictitious, CHANAN V. EMPEROR, 
1 P. R. 1910, On; 2 P. W. R. 1910, OR. ; 57 
ee = 88. 6, 156 (3), 190, 





~ 193—Sessions Judge—Power to direct enquiry by ` 


police. 5 A h ae ae 
An order by the Séssions Judge directing the polico 
t> make enquiry under section 166 (3), Criminal 


P 


~ bond iñ appeal—TIllegal. l 


The fact that it is found, 


‘ ~ 
Ld = 


> 2 


Criminal Procedure Code--conta. 
Procedure Code, is ultra vires. Section 156 gives 


power to order an investigation only toa Magistrate - 


empowered mnder section 190. A Sessions Judge. is 
not “a Magistrato empowered under section 190. 
Exprgor ty ADI, 11 P. K. 1910 On; 16 P. W. R. 1910 


Ox. , +. OI5 

es em 8. JOB — Search. List— 
Ruiderice— Whether acarch list the only evidence of 
113 contents, - : 


> The contents of a search list need not be proved 

by the search list alone. External evidence of its con- 

tents is’ac{missible. nS a f 
- Abdul Khadir v. Quser-Empress, Weir's Criminal 


- Rulings, 4th Edition, Volume II, p. 616, not follow- | 
ed. es ' i J Kg ai = ar 
‘The Public Prosecutor y, Sarahu Chennayyu, Weir's 


Criminal Rulings, 4th Edition, Volume II, p. 776, fol- 
lowed. EtaMATHAN v. Emperor, 7 M. L. T. 382 
site < 438 








rity bond—Breach and Jorfeiture—Fresh bond and 
fresh sureties, © ~ l 


o Bae 


[4 


- Chapter VIII—Secu.- - - 


“A man cannot be reqnired, without fresh proceed- < 


ings taken against him, to find sureties and execute’ 
a fresh bond a second time, when in consequence of 


a breach, the original security is forfeited. There is ` 


no provision in the Code forthe bare renewal of tho 
bond. Inre Murgu THEVAN, 7-M. L. T. 90 761 


Sa Chapter VIII, s&. 














106, 226 and 354 —Security for keeping the 


peace and for good behaviour—-Accused of an offence. 


~ Persons ordered to pive security for Keeping’ the- 


peace or to be of good behaviour are not persons 
accused of an offence. ‘~~ , 
_ Emperor vy. Tula Khan, 80 A. 884; A. W. N. (1908). 


_ 133,54. L. J. 318; 7 On L. J. 427; 4M. L. T. 4, 


referred to. = Z 

-` Quesre Whether such persons. are accused persons 
within the meaning of the Code. KORA. AYYAPPA, In 
re, 7M. L.T. 104 - . 9 














S. 106—Convicting 
Court— Second Class Magistrate —Direction to emecite 


Where a convicting. Conrt is the Court of the 
Second ‘Class Magistrate, an appellate Magistrate 
cannot direct in appeal the execufion of a bond for 
keeping the peace. LATCHUMANA TALAVAN, 
TM.L.T. 104 : 807 
- —-+-- 88. 107, 349—Convic- 
tion by third class Magistrate—Appeal—Recommenda- 





tion to firat class Magistrate as to binding down--Oon-- 


viction and appeal good—Reconvmendation bad,  - . 

` The acoused were convicted by a third class Ma- 
gistrate who submitted the record to the Sub-Divi- 
sional Magistrate under section 349 of the Crimmal 


: Procedure Code in order that they might be bound 


down under section 106. The Sub-Divisional “ Magis- 
‘trate ordered the accused to be bound down An 
appeal was then instituted from the original conviction, 
and the appellate Court set it aside: = 


Held, that the recommendation as to binding down ' 


the accused was withopt jurisdiction and the action 
of ‘the Sub-Divisionab strate under section 106 
was also without jurisdiction ; but the original convic- 
tion and the appeal against it, were good -and within 
jarisdiction.. . i 


A Has 


In re,” 


had 


Vor y] 
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emeut 


E E Howladar v. Emperor, 85 0, -1093; 9 
Cr. L. J: 72, referred to. LuxHan Dosapu v. noe 
Sinan kin NG = 





Se ss. 109 and 110— 
Security demanded under both sections, whether legal — 
Single enquiry in the case of two persons—Proof of 
association or concert. 

Security should not be demanded of a person nndor 
both sections 109 and 110, Criminal Procedure Code. 

A Magistrate should not hold a single enquiry, under 
xootions 108 and 110, Criminal Procedure Code, in 
the case of two persons, unless he is satisfled that 
the two men were acting in concert, t.e., were assocjat- 
ed in the acts charged. KARRA; REDDI v. ao- 


56 


Penal Code (Act XLV of 1880), 5. 879—Sentence for 
nigorous © imprisonment i» default of security—Sub- 
sequent sentence for- thett—Oonsu rent sentences. 

The accused, against whom proceeding were taken 
under section 100, Criminal Procedures Code, wasunder 
section 123 sentenced to rigorous imprisonment in de- 
fault of security for good behaviour. Subsequently 





—< 


before the expiry of that term he was convicted of the _ 


GENE RAL INDEX. 


= 


offence of theft corumitted before the passing of the : 


first sentence. For this offence, he: was sentenced 
to suffer rigorous imprisonment for another term with 
a fircction that the sentence should take effect on 
the expiry of the first sentence. 

Held, that both sentences must run concurrently 
aud could not be directed to run consecutively. 

Queen-Empiess v. Tulshya Bahiru, (1898) Unrep. 
Cr. O. 970; “Empeior v. _BMuthukomaian, 27 M. 525; 
Joghi, Kannan v. Emperor, 31 M. 615;4 M L. T. 
223, 8 Or. L. J. 492, followed. HEPEROR v. ARJUN 
AMBO, 12 Box. L. R. 129 86r 
——— SIO 156 
a Ba 121 — Bond for ve 








behaviour, 

Section 131. of the Oriminal Procedurk Code is . ex- 
plicit and it is, go far.as concerns bonds for good 
behaviour, exhaustive. 

Sach a bond cannot be forfeited Galak there has 
been the commission of, or attempt to commit, or 
abetment 6f, an offence punishablo with imprison- 
EMPEROR v. (Javan Suan, 5 P. R. 1910 Boy 


8 P. W. R. 1910 On, 
367, A24 Judgment under 9. 128 (8) whether 


governet by ss. 867 and 424—Judsmext to show that: 


. Judge considered case of cach acoused on tts merits— 
Evidence Act ({ of 1872) s. 11—Habitual cheat— 
P: oof —Swweties, when to be rejected—Hngquiry under 

. 8 122, whether may be delegated. 


It is open to doubt whether the provisions of séc- - 


tions 867 and 424 of the Criminal Procedure Code, 
which apply to judgment in trials and in appeals, 
govern orders under section 123, sub-section (3). 

But even if theydo not, it is only reasonable to 
require the Sessions Judge, m writing his order, 
to show that he has considered” the case of enol 
individual prisoner on its own qerits. i 

When the question is whethera man is & habitual 
cheat, the fact that he belongs to an organization 
formed for, the purpose of habitually cheating in 
concert, is relevant, under soclign- 11 of the Evideuce 
. Act. 


rr 


Criminal Procedure Code—coutd. 


It would be aiins and improper fora Magistrate 
to accept, as security for good behaviour, men whom 


he did not know himself and who would not appear 


before him to be questioned 

It ia not proper on the part of a Magistrate to 1e- 
fuse the suretios on the ground that when they 
were called on to state in writing what influence 
they had over the accused persons, they faled to do 
80. 


Per Coxe, J.—It is open to doubt whether section 
122 of the Ciiminal Procedure Code necessitates a 
jadicial inquiry at all; but if it does, suchan enquiry 
may be delegated to another Magistrate. 


A. Magistrate ought to record his reasons in the 
order ; but tho omission doos not justify interference 
by the High Oourt in revision where the Subordinate 
Magistrate to whom the-i ‘inquiry was transferred re- 
corded his reasons for rejecting the sureties and the 
inquiring Magistrate accepted them. 


Per Ryves J. (Contra) : A Magistrate should him- 
self hold an enquiry into the fitness of the proposed 
sureties, KALU MIRZA 2. EMPEROR. 14 C. W, NS 


eeen S a 123 i &6I 


m Maag 123 (33) —Judgmoné 
under, whethor governed by sections 367 and 424 29 
SS SS. 125,476—Suxetion 
to pi osecute—Judicral “proceeding Magistral aching 
under s. 125—No jurisdiction to direct privecttion 
under s. 476. 








~ Proceedings under section 107 of the Criminal Pro- 
' cedure Code were instituted against M at the instiga- 


tion of the petitioner who in the course of the pro- 
ceedings filed certain documents. M was bound 
down under section 107. He applied to the District 
Magistrate to have the order set aside. The Magis- 
trate cancelled the bonds under section 125 and dircet- 
ed that the petitioner be prosecuted under section 471, 
Indian Penal Code: 

Held, that the documents did not come before tho 
Magistrate ina judicial proceeding and that hu had 
no power to direct the prosecution of the petitioner. 

Nabu Sardar v. Emperor, 34 C. 1; 11 C. W, N 25,4 
0, L. J. 428, 4 Or. L J. 399; 1 M. L. T. 368 (F. B.), 
referred to. Dara Naty THAKUR v. RAPERE = 


O. W. N. 806; 87 O. 72 
E ngih NGT $s. 133, 137, 140— 
Conditional order vayue and indefinite—Final order 
bad. 
Where the persons against whom an order under 
section 133 of the Crimmal Procedure Code is direct- 
ed cannot learn from its terms what it is that they 











Jare to do for the purpose of complying with it, tho 


order should be considered as vague and indefinite 


_and should be set aside. 


Where the conditional order was bad, the High 
Court declined.to send the case back as no useful 
purpose could possibly be served hy adopting .that 
course. KALI MOHAN v. NAKARI CHANDRA Das, I1 C. 
L. J. 114 722 


C saanane 
+ 








ss. 137, 140 722 
meae m Sa 1 5 —Failure to decide 

affect of “Civil Cont decree between parties--Ref usual 
| of jurisdiction, 


~ 





—<———— 
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- 8 Or. 
T ne emanen anang anan ss. 145, 
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l Criminal Procedure Code-conta._ 
Neglecting to decide what effect a Civil Court | 


. decree between the -parties toa procseding under 
section 145 of the Criminal Procedure Code may have 
had on the question of possession, is omission to deal 


* with a material, part of the cage, made before the 5 


istrate and a# refusal of jurisdiotion by- eats 


GOPAL UHANDRA v. Uma OHARAN GHosH 


man 3. 145—Orders under sec- 

tion not to .be ewceuted _ by Sr aa a a 

after final order, ultra vires. - 5 

There is no’ specific provision in the Oriminal Pro- 

` cednre Code authorizing a Magistrate to take proceed- 

ings in the nature of execution after passing orders 

under section 145. All proceedings after the decision 

of the case are ultra vires. RONBNDRA NARAIN Roy v.- 
__ Kisnort Lan Roy, 14 O.M. N-78 ° 








Rata 


dence—Its effect. 
In a case under section “145 of the ‘Criminal "Pro. 


"+ cedure Code, neither party filed written statements 


or adduced any evidence, and an interval of more 
than two months had elapsed from, the date of the 
initiation of the proceedings, and the Magistrate attach- 
ed the land in dispute under-section 148:, 2 
Held, that the order was not without jurisdiction. 
Sheikh Monsar “Ali v. Matiullah, 12 ©. W. N.. 896; 
L. Ji 202, distinguished. Brsoy MADHUB t, 
CHANDRA NATE, 140. W.N. 80 40 
146 -Order 


of- attachment, without writen statement and ev- 

dence—J urisdiction of Afagistrate. 

Although it‘is nob beyond the jurisdiction ‘of a 
“Magistrate to make an order under section 146 of the 


* _ Oriminal Procedure Code without written statements 


and without evidence, yet if he makes such an order 


_ without making any attempt ‘to. investigate tha ques- 
- tion in the light of evidence and of written statements, 


he acts without aa Aan ASFANDYAR KHAN Uv. 
IRSHAD KHAN 


49 
a oe BS, 145, -439—Order 


~ under section 145 defectsve—Both parties cogniaant 

of the facts in dispute—Danger of-a. breach of the peace 

J wy diction —Réevrsiwn. 

-The only object of causing the Magistrate to set 
. forth his reasons for the initial order, under section 
‘145, Oriminal Procedure Code, is to enable the parties 
to know what case they have to meet. Therefore, 
“where both parties to proceedings, under the said 
section, themselves inform a Magistrate that thero 
is a danger of the breach of the peace and the Magis- 
“ trate acting on that information ' makes the - initial 
order without recording his reasons in full, his final 
order is not without jurisdiction, inasmich as the 
parties are not prejudiced in any way. Ganaa BARAN 
SINGH v. BHAGWAT ene 7 A. L. J. 68; 82 A, ey 


8a, 145—Procedure. . re 
An application wan made toa Magistrate to ‘take 
action under_section 145 of the ~Code of Criminal 
Procedure, 1898. ~ The Magistrate passed an order 
that the opposite party be summoned and the com- 
plainant produce his evidence. On the date fixed 
the Magistrate merely examined the patwari and 
passed the final order: Held, that as the Magistrate 
had not followed the ‘procedure laid down in Chapter 
XIT of the Code, his order was without jurisdiction. 
Birau RAl v, BISHESHR Rat, 140, W.N. 479 128 
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40 
-———— $8. 145, 146—sufic._ 


` -ent time given to parties—Omsasion to addice evi- 


Lal 
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| Criminal Procedure Code—conti. 


ee ns Sy 146—Order” of ttaka 
. ment, withont written- statement and evidence — 
za urigdiction of Magistrate 49 








: Costa of proceedings undsr sa” 145, 148 or 147, 
Criminal Procedure Cads, order for—Amount of costs, 


_ dsseasment of-~Time2 for making order for costs.’ 

~, Only the Magistrate who passes an orller' ander 
sections 145, 148 or 147 of the Criminal Procedure | 

z Code cat decide by-whom the costs of the proceedings 


are tobe paid bat the eco of ths costa may >be 
aasassed by hia successor. 

An order for costs snoald as a cn 7 Tai at the 
time oÊ passing the ordər -under sections 145, 148 or- 


.147, Criminal Prosedure Code, when the facts: are 


fresh in the miad of tha Magistrate. 

- Bhojal Bonar yv Nirbin Singh, 21 C. 608, Girdhari 
Ohatterjee v. Ebad-ul-lah- Naskar, 22-0. 831, Mahomed - 
Ershad Ali Khan Chaudhry v. Naroda Prasad Shaha, 
23 0.37, Binada Sundari Ohowdhrani v. Kali Krishb - 
_Pal Ghowdhry, 22 0. 387; Qusen-Himpress v.. Tomyuda,, 
24 C. 757, Vythianads Tambrian v. Mayandi Chetty; 
2D M. 878, 4 Cr_L J. 233, referced to., IKLAS .KUAR 
v RAGHURAJ BAHADUR SINGH, 18 0.0.63 > 43 











~ 











“Information received” —Institution of case -origun 
Ly pon inforination given to police—Compensation to. 
ascussd— Whether saction 280 applicable—Res pon- 


sibh ty of servant for information lodged on behalf 
of smtster—Accusation, subse saene ta or iginal com- 


, plaint. ` 

The words" from information PE T ” in section 
157 of the Criminal Procedure Code, refer to the 
_information given in section 154 | - 

-Where & case was iostituted ultimately upon a 


, police report, but originally upon information given . 


to a polrce officer: Held, that the case falls- within 


. section, 250 of the Oriminal Procedare- Code, , and 


= 


4 


that the person upon whose information the case 
was originally instituted may be dealt with under 
that section. 

The question. whether a servant i ig responsible: 1 un- 
der section 259 of the Oriminal Proéeduro Gade for 


an information lodged on bshalf of his master, is ‘ 
- ono of fact- and depends on the question whether * 


the servant ıs merely the- mouthpiece of the-master . 

~and is merely giving expressions to hig master’s 
- accusation, or whethér ho joing personally in the _ 
accusation himself - 

The original complainant may ‘nob be’ liable ‘for 
all acousdtions. made by others interosted in. the 
case in ita course, but where the original complain- 
` ant himself is the author of the subsequent acou- 
sation he may jastly be dealt with under sootion 
250. JAGDAMI PBRSHAD’ V. Matapo KANDOO, - -14 0. 
W.N. 326 . ~ 693 


$. 156 (3) 














l ceived > , 
t GS, 162, - 





statutés~—Koidence—Admissibulity—Btatemant ‘niade 
by witness -to police officer—Refreshing ok memory by”. 
police officer by reference to statement recorded by him 


Reproduction of statement from’ recollection wah 


i 


J 


ss. 146 and’ 147—- 


< : — $3 147— Order for coats 
= -§5. 154, J 57; 250—- = 


915° 


S. 157—Information re», 
693 


aira re I 72—Evi- 
-- dence Act Q of 1872), 38. 157, 161— Construction of 


` 


wf 
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| Criminal Procedure Code—conia. 


Accuscd’s right to inspect document, used by police 

oficer for reji eshiny memory. 

The general provisions of section 167.0f the Evi- 
dence Act must bo taken to be controlled. by the 


special provisions of the Code of Criminal Procedure - 


embodied in section 162 of the Code. 
Emperor v. Narayan Raghunith Palki, 32 B.-111 at 


p. 142; 9 Bom. L. R. 789 (F. B.); 6 Cr. L-J. 184,2 `- 


M. L. T. 414, followed. 

The written record of statements previously made 
by ‘a witness to a police officer in the course of an 
investigation cannot be used as ovidence for the 
purpose of corroborating ‘the statement of the wit- 
neas, It oan only be used to impeach the- credit 
of a witness for the prosecution under certain . 
conditions. 

A-pdlice officer cannot bo allowed to depose to the 
statements made to him by refreshing his memory by 
reference tothe record made by him of such. stato- 


33 C. 1023; 10 0. W.N. 


. ment. 


Dadan Gazi v. Emperor. 
890; 4 Or. L 3. 79, followed. 


Obiter dicta. . T 


(Por Piggott, A JU) 

It is a very ‘dangerous proceduro to allow a 
Polite officer to suy from his own memory what 
certain persons_had said to him, without referring to 
ia tatements recorded by him. , 

er Sunder Lal, A J.O). 

4 Police officer cannot be allowed to prove the 
statements made to him by persons who have not been, 
called as witnesses in the Court. 


from which a Polico officor is Yeksa his memory, 


Quare : 
Can the police oficer, to whom a statement is made 


eand who reduced it. to writing, be pernutted in: his 


evidence to reproduce the contents of the statement 
from his recollection ? 


nee y. Laman Subhana, 9 Bom. L. R. 806; 6 | 
Cr. L. J. 224; Fanindia Nath Banerjee v. Emperor, 36 — 
C. 281; 9C.L: J. 199; 5M. L. T. 97; 18 0. W. N. 197; 
1 Ind. Cas. 970, 9 Cr. L. J. 452; Sherw Shah v. Queen. 


Empress, 20 O. 642; Queen-Empress v, Nasir-ud-din, - 


16 A. 207 ; Empress v. Munnu, 20 A. 890, considered. < 
BUULAÄI Sixau,v. EXPEROE, 13 0.0.7 357 





-m S. 162, statement’ urn- 
dor, is nct a complaint or charge 908 
—— § 





report to vet forth nate of informatun—EFf defective, 

no cognizance uf case to be taken. 

A polico report under section 178 of the Criminal 
Procedure Code should setforth the nature of tho 
information; and where it‘is defective in that parti- 
cular, the Magistrate should not take cognizance of 


the cage. LER ť. ADHIKARY, l4 O, W. N. 304; 37 O., 49 
- 553. 


- 
— 


a 





177 —Turisdiotion 
; 495 


— ; Se 179 —Rlace of trial 830 


———, §,'190—Police- report to set 
` forth nature of information 553 
915 


—__-—- $§: 190, 193 


ki 














Kapan pegon mangarah 
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man 88. 173, 190-526, 
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——-———~ Sa 195—Presinlency Small 

. Cause Courts Act (XV of 1882), 83. 87, 388— Sanction 

- to prosecute—-Power of Full Court to grant o revoke 
sanction-~Power of Full Court to hear appeals— 
Oonstruction of statutes—Heading of Chapter— 
Language used in other enactments, 


The Full Court of the Presidency Small Cause Court 
Bombay has no power to grant or revoke a sanction 
refused or granted by a mogle Judge of that Court. 

Per Chandaverkar, J:— 

The Presidency Small Cause Courts Act makes no 
distinction between a Judge and more than one 
Judge of the Presidency Small Cause Court. There 
is no mention of a provision for a Full Court in tho 
Act. -Itis a Court which has obtained its legality 
and status owing toa long continued practice. Its 
powers should not be extended beyond those which 








‘have been recognized up to now unless there is 


anything express in the Act which justifies the oxten- 
sion of these powers. 
Behram Kaikhushru Irani v. Ardeshir Kavazji, 


27 B. 568, 6 Bom. L. R. 566, referred to. 


_ Judge who tried the cage. 


The language used in section 38 of the Act docs” 


= nob appear to be appropriate for the purpose of 


conferring appellate jurisdiction upon the Full Court. 
Tho heading of the Chapter ofan Actis a key to 
tho construction of an enactment only whero the 
mein provisions of the sections, which occur under 
that heading or chapter, are ambignously worded. 
Arrow Shipping Company v. Tyne Improremeni 
Commussioners, (1894) A. C. 508, 530; 63 L J. Adm. 


The, acoused has no right to inspect ‘the paper ae O ak iL T eg, “7 Asp. 513, referred to. 


In construing sections 37, 38 of tho P rosidency 
Small Cause Oourts Act, the language used by the 
legislature of the Government of India in tho other 
Acts as to the right of appeal may be called in aid. 

Per Batchelor, J.— 

The jurisdiction conferred by section 88 of tho 
Act is not appellate, but revisional only. Bury Lat, 
In re, 12 Bom, L. B 130 862 











S. 195—Saxction to mo. 
secute for perjury—Four months’ delay—Sanction 
given by lhe successor of the Judge—Jurisdictio~a— 
Penal Code (Act ‘XLV of 1860), ss. 193, 211. 

A. prosecution for perjury should be instituted as 
goon as possible after the commission of tho offence. 

Therefore, an order, granting sanction to prosecute 


for perjury on an application made four months after 


the decision of ‘the case in which the offence wag» 
ami, was held to be bad in law and wus seb 
aside 
Sanction to proseento for perjury can be granted 
bya successor to the Judgo who tried the caso in 
which the offence was committed, but it would be 
more satisfactory if it were granted by tho very 
Yap RAM v. Risal, 7 A. 
L. J. 60 469 





—8. 195 (I) (a), (7)— 
Fulse complaint to police officer—District Maqinti ale 
can, sanction _ prosscution—Police Act (V of 1861), $ 


4, 

The District “Magistrate is invested with general 
control over, and direction of, the administration of 
the police in his district. He is, therefore, compotent 
to sanction prosecution for a false cowpluint toa 
Police officer. 


` 


` 
"4 
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~Orown v, Bosdh Smgh, 47 P. R. 1887, Cr; Crotor v, 
Bosdh Sirgh, 9 P. B. 1868, Or., followed. f 

Ramasory Lal v. Qu'e t-Hmpress, 27 C. 452; 4 C. W, 
N. 594, dissonted from. | s 

Emperor v. Barada Prosad Ohattarjee, 82 C. 180, 
` feferred to. Bumu v. Exprron, 6 P. R 1910 Ory 10 

P. W.R. 1910 OR- 829 
4 nema woes By LOS (C) —Sanction— 
Forgery--Penal Code (Act XLV of 1860), ss. 463 
and 487, 

’ Where forgery is alleged to have been committed 
“before a document was produced ina Court, sanction 
is required to prosecute the offender. 

Although section 487 of the Indian Penal Codo is 
not mentioned in sub-section (c) of section 195, 
Criminal Procedure Code, yet section 463, Indian 
Penal Code, which i8 mentioned therein covers 
forgery for which penalty 1s provided under section 
467 and, therefore, sanction isnecessary for a prosecu- 
tion under section 467. TEN! SHAH v. BOLANI B ga: 

40, W.N. 479 ` j 
: ss. 195 and 428— 

Further evidence —Powers of appellate Oourt. 

The provisions of section 428, Criminal Procedare 
Code, empowering the appellate Court to take or 
call for further evidence, do not apply to appeals 
under section 196, Oriminal Procedure Code. 

Rama Aiyar v. Venkatachala Padayachi, 830M. 311; 
QM L.T. 8417 M. L. J. 128; 5 Or. L. J. 288, 
applied. Inve Keisuna Reppy,7 M. L. T. 128; 20 M. 


L. J. 102; 83 M. 90- _. SBI 
ss. 195, 476—sanc- 
tion te prosecute under sections 182, 211, ‘Indian Penal 
Code—Departmental erquiry by Distiict Regtstrar— 

Judictal proceeding, ; 

The petitioner complained to a District Registrar 
alleging that a Sub-Registrar had misappropriated 
certain commission fee pad by the petitioner. The 
District Registrar held a departmental enguiry and 
concluded that the complaint was false. He then 
forwarded & report to himself as District Magistrate 
and as such sanctioned the prosecution of the 
petitioner under sections 182 and 211 of the Indian 
Penal Code; ; oe 
~ Hel, that, if the Magistrate acted under seotion- 
195, Oriminal Procedure Code, then his sanction 
would be without’ jorisdiction as to- section 
182, Indian Penal Code, inasmnch as he was not 
the public officer concerned or ‘the public officer to 
whom he was subordinate, snd as to section 211], 























Indian Penal Code, as thore was no offence committed 


in or in relation to any proceedings in Court. 
Held, further, that the Magistrate could not take 


action under section 476, Criminal Procedure Code, | 


as the offences could not be said to have been com- 
mitted before him or brought under his notice asa 
Court in tho course of a judicial proceeding. ELAHI 
Bouxusy v. BMPEnBOR, 110. L. J. 111 
i 88. 195, 476—Sane- 
tion to prosecute—-Proceedings under 8. 478, when to 
be taken—-Jurisdiction, i oe 
An application for sanction_was refused by an 
Honorary Magistrate. Against the order of refusal 
an application was made to the District Magistrate 
who set aside the order of refusal and sanctioned 
prosecution. The District Magistrate’s order, how- 
‘over, was set aside by the High Court on the technical 
ground that he had not issued notice to the. accuse 


X 








kd 
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_ sions of section 198, Oriminal Procedure Code. 


. complaint—Order based on 


Criminal Procedure Code—conid. 


before he sanctioned his proscoution: upon this the | 
District Magistrate directed prosecution of tho 
accused under section 476, Oriminal Procedure Code: . 


. Held; thatit was open to the District Magistrate to 


send a notice and take up the revision again, but he 


“had no power to institute an entirely fresh prooced- 


ing under section 476 of the Code of Oriminal Proce- 
dure at that stage of the case. Í i 

Except under very special ciroumatances, proceod- 
ings under section 476 should be taken -at an early 
date after the decision of the original case. In the 
matter of Nihal Qhand, A. W. N. (1895), 226, referred 
to -In 1e MirHan Lat v. EMPEROR. I7 
m Sa OB Complaint of 

bigamy—Person aggrnered—Husband-—Penal Code 

(Act XLV of 1860), 8. 494—Bigamy - . 

In tho case of bigamy (section 494, Indian Penal 
Code) the person -aggrieved is tho husband within 
the’ moaning of 
Code. : s 
Therefore, where the father of the husband pre- 
ferred a complaint under section 498, Indian Penal- 
‘Code, and the Magistrate committed the accused for 
trial to the Court of Session, on a charge under sec- 
tion 494, Indian Penal Codey the High Court quashed 
the commitment for non-comphance with the provu- 
Ex- 
PEROR V LALA, TA. DL. J. 10; 32 A. 116 176 

—>.ss. 201, 202 971 

——— L e n renee 8s. 202, 203 k I4 
SS. ZO3—Dismrsal of 

Police seport—Police 
, report to be made part of the order. . : 
An order of a Magistrate dismissing a, complaint 














kanan anana, dhana anandhang ah 


under section 203, Oriniinal Procedure Code, whioh “- 


states no reason except that the Magistrate aprees 
with the Police report is illegal unless the Police 


report ı made a part of the order. AHMAD Ber v.e 


AMEENA Beg, 7 M. L. T. 175 
Teor gn $s. 203, 











926 
253, 403, 


437,438 and 439—d(omplaint dismissed— . 
Petition for revision to the Sessions Judge also dis.” 


missed — Fresh complaint on 
allowed. 


the same facts not 
JH 
A Magistrate cannot' entertain a fresh complaint 


-when à previous one on the same facts has been 


dismissed and the order of dismissal has been upheld 
by the Sessions Judge. In such acase the cont. 
plainant’s only remedy is to apply to the High Court 
for revising the lower Court’s orders. 2 

Muhammad Bakhah v. Amim Din, 68 P. L, R. 1903; 


Crown v. Radha Kishan, 5 A. 36; Grown vy. Jamni, 5° 
A. 887;.Crown v. Burandar Nuth Sarkar, 28 O. 397, | 


distinguished. MOHAMMAD YAQUB v. HYPEROR, 11 P. 

WR: 1910 Or. $ 991 

mm S 203 = ° 9Q7I 

terere; 221, 535 and 
537 — Previous convicion—Form of chdrge— 
Ir:egularıity—Penal Oode (Act XLV of 1880), 5. 76, 

, Where it is intended to prove previous convictions. 








, for the purpose of affecting the punishment, the fact, 


date’ and place of the previous conviction should “be 


. stated in. the charge-and section 75: of the Indian. 


Penal Oode has no gpplication to such-éases. . 

. But a mere omission to set out the previous convic- 
tion.is no ground for interfering with the sentence’ 
unless if has caused failure of justice. {n re ABDUL 


g 
OTELI 2 743 


~ 


{1910 : 


section 193, Criminal Procedure ` 


i 
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235, "236, 239, 403—Previous acquittal— 
Bar to subsequent trial-—-Oriminal breach of. trust— 
Acquittal tn respect of one item does not bar subse- 
quent tial for another vtem—Joinder of chargea— 
{rial of accused. ' 

The accused was tried for criminal breach of trust 
in respect of Rs. 12 odd and acquitted. Subsequently 
thenccused was tried for the offence’ of criminal breach 
of trust in respoct of Bs. 19 odd, alleged to have been 
misappropriated during the same period as that to 
which the Rs. 12 related. The accused was found guilty 
but on appeal the Sessions Judge acquitted the dcoused 
onthe ground that the trial for criminal breach of trust 
in respect of Rs. 12 must be treated as having been 
for the same offence as that in respect of Rs 19, be- 
cause both these-sums were alleged to have been mig- 
appropriated during the same period, July 1907 to 1908: 

Held, that the previous acquittal did not, under the 
cironmstances, bar the aecused’s conviction at the 
subsequent trial. 
~ The general rale is that contained in section 233, 

Criminal Procedure Oode, namely, that for every 
distinct offence of which any person is accused, there 
shall bes soparate charge, and avery sach charge 
shall be tried separately. To this rule there are 
several exceptions, viz., those contained in sections 234, 
235, 286, 239. The exception embodied in section 234, 
altfough authorising the combination of three charges 
atone trial, 
accused for each separate offence, 

Section 223 is an exception to another general rale, 
viz., that at the trial of an offence certain particulars 
must be given in the charge. Section 222, ol. 2, modifies 
that rule as to charges of criminal breach of trust, 
etc , but does not restrict in any way the scope and 
objact of seetion 234. FEAPRROR v. KASHINATH BAGAJI 


`> Sanr, 12 Bow. L. R. 226 
aan angakak na eG PS 809 
ss. 233, 239-—Distinct 


offences-—Joint trial—Defamatory resolutions—Trans- 

mission of resolutions to a newspaper — Concert. 

Where accused Nos. 1 to 4, who were charged with 
passing and publishing resolutions defamatory of the 
complainant, were tried jointly with the 4th accused 
who was charged with transmitting the repens: to 
an aper: 

Held, that in the absence of a concert Duan all 
the accused their joint trial was illegal as the offen- 
ces committed by accused Nos. 1 to 3 and the offence 
committed by the 4th acensed were not committed in 
the same transaction within the meaning of section 
239, Criminal Procedure Code. 

l Bubrahmanyya Aiyar ¥. Emperor, 25 M. 61, applied, 
“KRISHNA v. ENPRROR, 7, M. L. T. 127° 43 
Pn en $F. ZIBB, 234, 236, 

239, 537—Charges, misjomder of —Evidence Act 

(I of 1872), 8. 27—Statement ofaccused—Pointing out 

places where stolen property was concealed —Inde- 

pendent prior, discovery by police—Penal Code (Act 

XEV of 1860), ss. 395, 411, 412. 

Fifteen acoused were charged under section 395 of 
the Penal Oode. Three of thege were also charged 
under sections 411 and 412, ofl the strength of an 
incident which is a part of the evidence against them 
on the charge under section 396: 

- Held, there has been no misjoinder of ree which’ 
vitiates the whole proceedings: 
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——— $§. 222, 233, 234, = 


does not bar the separate trial of the , 
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Held, further, that a statement made by the accused 
to a Police Officer m pointing out the places whero 
stolen property had been concealed is admissible 
under section 27, Evidence Act, evou if the property 
and the place had already been found ont by the 
Police. JANKI v Ewpsror,11C L J 182 769 
ss, 233 and 235— 

Multifariousness—AL.sappropriation extending to tio 

years—‘BSame transaction,’ meaning of. 

The accused were charged with misappropriation 
of certain amounts belonging to a compauy during 
a period of 2 years and with fabrication of accounts 
aud cheating. Objection taken to the trial under 
section 283 of the Code was overruled andthe acoused 
were acquitted of the charge of falsification of 
accounts.and cheating bub were convicted of 
misappropriation on appeal: 

Held, per Benson, J—That the misappropriation 
extending over the whole period of the company’s cx- 
istence could not be said to have been committed in 
the course of the sametransaction within the meaning 
of section 235 of the Criminal Procedure Code and 
the trial was, therefore} illegal. 

Per Abdur Rahim, J.—The mere fact that the com- 
pany was in fact a bogus concern and that the object 
ofallthe accused was to defraud the public would 
not make the various offences charged against them 














_-fall within section 235 of the Code of Criminal 


Procedure. 

Community of purpose or design and ‘continuity of 
action are. essential elements of the connection 
necessary to link together different acts into one and 
the same transaction. Proximity of timo often 
furnishes good evidence of the connection which 
unites several acts into one transaction. 
_ Krishnaswani Pillar v. Emperor, 26 ML 125, 
Emperor v. Sheruf ‘Ali, 27 B. 185, Emperor v. 
Datto Hanmant Shahapurkar, 30 B. 49, Queen- 
Empress v. Fakirappa, 16 B. 431, Queen-Empress 
v. Vaziram, 16 B. 414, referred to. 

If the joinder of certain charges is in violation of 


_ the law andthe accused have been acquitted of those 


charges, the trial is nevertheless illegal as the accused 
would have been embarrassed in their defence on the 
remaining een CHORAGUDI VENKATADRI v. Ex- 
PEROR, (1910) M. W. N. 65; 7 M. L. T. 299 847 
c ———— 88. 233, 234, 235, 

236 and 350 fine of chai ges—~Afore 

than three offences at one trial——Irregularity. 

The appellant was tried atone and the same trial 
for three offences under seclion 408 and three offences 
under section 407 of the Indian Penal Code: Heid, 
that the proceedings were irregular and that the trial 
of the acoused in respect of sıx offences at one and the 
game trial, althongh they were committed within the 

space of 12 months, contravened the rule laid down 
in section 283 aven ‘when read with section 234 of the 
Code of Criminal Procedure, 1898. To hold that section 





284 of the Code covers all offences, committed in the 


course of separate transactions, when the number of 


- offences is more than three, would be straining the 
language beyond all bounds. 


Subrahmania Ayyar v. King-Emperor, 25 M. 61, 
followed. 

In re Balgangadhar Tilak, 38 B. 221; 10 Bom. L.R. 
973; 9 Cr. L. J. 226; 4 M. L. T. 465; 2 Ind. Oas. 277, 
referred to. Saxo SARAN Lan v. EMPEROR, 7 À. L. J. 


225; 32 A, 210 
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S. 233—Crimival breach 




















of trust—Different items 970 
tn eet my mn SF 769 
- - S. 234 Nor than-three 
offences at one trial 896 








aoise me a 234—Öriminal breach 
of trust-—-Different items > 970 
anne ener a BD Jon der of charges 
—TLrial for eight distinct offences at one-and the same 
time—Re-trial. 

The “accused were tried for eight distinct and 
separate offences under section 161, Indian “Penal 
Code, at one and the same trial: Held, thatthe trial 
was illegal, Subrahmania Aiyar yv. Emperor, 26 M. 
61; 28 I. A, 257, followed 

Where a Magistrate who tried the case has already 
formed an opinion on the evidence on the record and 
has expressed the same, itis only fairto thé accused 
that they should be re-tried by another Magistrate 
who has formed no opinion.  UMED SINGH v. bee 


7 A. L. J. 19 
-m By 235—Misappro ria- 
tion extending to two years 47 





aman 




















offences at one trial” 














S. 235 —Criminal breach 





of raat dak nb Teny items + 970 
e i ne 833 DO — More than hece 
offences at one trial 896 _ 


~ 


n Ő Sa 236 —Criminal breach 
of trust—- Different items 
—— m Sa 239—Same transac- 

> tion ~Defamatory resolutions — ‘Transmission to & 


newspaper 
ann Se ZO 
S. 239- Moro than thres ` 














offences at one trial 
PEN 


x trust—Diferont items 


8 
8. 239 — Criminal breach 











8. 250—[Institution of 








——— 
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~ 
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Therofore, where ‘the ena. was asked the ques- 
tion at the time of framing the charge and he could not 
at that instant answer, but subsequently before the 
case had beon closed applied for re-calling some of the 
prosecution witnesses for cross examination, and the 
Magistrate refased the application on the grounds 
that the accused bad waived Ins right and that tho 
witnesses wore sufficiently C1088- -examined before the 
charge. 

Held, that the order was against tho wording ‘and 
spirit of section 256, Cmminal Procedure Code, and 
that the conviction ‘of tlie acensed must bo quashed. 
“INDER Rai v. Euprenon, 140 WON, 280, 110.1. Jd. 
418 408 











am mann Sa 297— Misdirection— 
Sessions trial— Dacaty—-Jury-to be judges of facts. 


“A Sessions Judge should not take away the decision . 


òn facts out of the hands of a jury, who alone are 
entitled to say whatis the proper anferedcs TR be 
drawn from facts. .- 

- Where a Seasions Judgo told tho Jury, ina rini for 
dacoity, that there was no force in tho argument that 
the acoused may not have foreseen and may. not 


S. s. 235 — More than three- ave intended that a dacorty should take place: 
896 


Held, that it amounted to a misdirection. 


| Criminal Appeal No. 592 of 1905, ‘Cunreported), re- 


ferred to SHIVAPPA Hicapr,Inve.7 M L.T 191 935 
—— -m SS. 297, 537 ( 
Charge to the jury — Laying doun the law” m 
ing of —Alisdirection. 
Per Fov, O. J , and Robinson, I~ 
~The jury must, fore proper E of the 
evidenco and a due appreciation of its ‘bearing on the 
offence charged,-be told what the law is and what 


R- 


436 constitutes the offence charged and what matters 
769 must be proved to their eatisfaction to constitute 


that offence. It is imperatively necessary for the 
presiding Judge to expound the law to them. 

Por Ormond, J. (dissenting) —" 

In laying down ‘the law for the guidance of the 
jary, it ‘is sufficient if the Judge informs the jary 


„cage originally upon information given to police—: what facts mut be found by them before thoy can 


‘Compensation tọ accused—Whether section 250 ap- - 


‘plicable : 693 

3 SS, 250, 423 (1) (d) 
—COompensation—Frivolous or vewatious complaint, 

` Power of appellate Court to award compensation. 
Section 428, sub-section 1, clause (d), of the Orimi- 








bring in a verdict of guilty. It matters not whether - 


the Judgo tells the jury that the offence consists of. 
such and such elements, or thatsuch and such ele-. 
monts aro necessary to constitute the offence. 
Per Tov, C. J.,and Robinson, J.— ° 
The total absence of direction by she presiding Judge 


r 


nal- Procedure Code, entitles an appellate Court to asto the law cannot be cured under section 587 of 


make any consequential order that may be just and : 


proper, hence that Court has power to pass an ortler 
for compensation in favour of the accused undor sec- 
tion 250 if it finds that the case brought poe him 
is frivolous or vexatious. 

Ballı Pande v. Oluttan, 28 A. 625; 3A. L I. 882 ; 
A. W. N. (1906) 145; 3 Cr. L. J. 441, dissontod from. 
KARI SINGH t. TUFANI DHANUK, 14 C. W. N 73 
—~— ~ S. 253—0omplint dis- 
missed—Fresh “complaint on the same facts not 








allowed 991. 


8., 256—C)css-cramina- 








ton after charge Waiver. 
Section 256 of the Criminal Procedure Codo does 
not say at what particular time the accused is to be 
asked the question whether ho wishes to cross-examine 

- the prosecution witnesses and ae to what timo ho has 
this right, x =: 


> 


fhe Code of Criminal Procedure. ‘ 

Ib is true that that section rofera to any misdirection 
but the whole section is subject to the provisions 
therein before contained. Oue of those provisions is tho 
laying down of tho Jaw for the guidance of the jury: 
That is an oxpress provision of the law. The section 
is intended to apply to minor errors and irregularitiog, 


it cannot be intended to. avoid. total omissions- of | 


express provisions. > 
Per Ormond, J. (dissendiente,)— 2, ` 
Assuming that there was an omission tolay down the 
law fully to the jury, the Chief Court before: getting 
aside the verdict, must be satisfied that there was a 


reasonable possibili that the jury might have: ” 


returned a different’verdict if the law had been fally 

-laid before them; for section 537 (4) provides that no 
verdict shall be set aside for any misdirection unless 
such misdircction has occasioned a failure of justice, 
< Ba1scon BIRCH v. EMPEROR, b L. B. R. 149 981 


re y ` 


(1910. 


t 
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Sais eat ss. 337, 339—Pardon, 


fender of —ForJeiture-—-Resiling hon original state. 
ment—Pleading pardon sn bar of trial—Duty of 








Comt to determine first whether pardon had been i 


forfeited, . ii 


The requirement of clause 2 of section 837 of the - 


Criminal Procedure Code that a person” accepting a 


tender of pardon upder that section must be examin. - 


ed as a witness in the caso is satisfied by his exami- 
nation in “the preliminary enquiry, and the pro-- 
secution is not bo ind to prt him teed as a witness 
. inthe Sessions Court if itis of opinion that his evi- 
- dence would not be truthful. - 
Queen-Empress v, Ranasami, 24 M. 821, followed. 
Even when an approver first-makes a full and true 
diaclosure, he forfeits. his pardon if he contradicts _ 
his statement or denies its truth subsequently. 
Queen-Empress y. Ramasami,°24 M. 321; Kallan Xi 
Emp%or, 82 AL.178;-2 Ind, Cas 343, relied npon. 
om When & person, who. has beén pardoned, is after- 
wards placed on his trasi for the offence on the 
ground that he had forfeited the pardon, -ib is open to 
“him to plead the pardon in bar of trial and the-Court 
(te, the jury in a jury case and the Judge’ in other 
cases) must firat try the issue as to whether the’ nao: 
ata has, in fact, forfeited the pårdon. R 
Eigperor v. Kothia, 80 B.611; § Bom. L. B. 740; 4 
J. 345; Kallan y. Emperor, 82 M. 173; 2 Ind. 
oe 343, followed.: Inve AUIGIRISWAMI NAICKEN, 7 
M. L. T. 121; (1910) M. W. N. 5 - 83 
8. 342--Examinstion of 
602- 


k - . 
5 “om > 
accused 








eeaeee 








third class Magistrate—Appeal— Recommendation 
= to first class Magistrate ag to binding dowu—Con- 
e vistia and appeal good—Recommendation BAN 7 














ee "8S. 354 
— 8. 367, whether goyerns ~ 
` judgment under section 123 (3) 29 


—— 88.367, 424—Judg- 
ment—A ppellate Oourt-—Contents of gudgment—Unse 
of unlawful assembly and theft. -- 

Section 424 read with section 387 of the Criminal 
Procedure -Gode prescribes that a judgment of an 
appellate Court shall, among other things, contain the 
point or points for determination, the docision there- 
on, and the reasons for the decision. r 

Ing case under section 879 of the Indian Penal 
Code, the. lower appellate Court should find whether 
there was any dishonest intention onthe part of the 








_ accused, especially when the accused pats forward a | 


bona fide claim of right. ; 

-In a case under section 143 of the Indian Penal 
Code the judgment of the lower ‘appellate Court 
should contain, as one of the points for determination, ' 
_& statement as to the preseuce of the conditions 
‘which constitute the -unlawful assembly in the 
particular case, and the decision: thereon, bearing in 
mind the provisions of section 141, Indian Penal Code. 


RAM Lat SINGH v. Harr OHARAN Aun, 37 Ur 194; 11 . 
f 999 
861 - 


O. L. J. 410 
S. 397 * 
8. 403— Complaint dis: 

















` ylso distnissed—Fresh complaint on tho samo facts 
uot allowed 991 


w 
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missed-—Petition for revision to the Sessions Judgo ” 


% 
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~ S. 403—Previous ac- 
quittal—Bar to subsequent trial—Criminal breach 
of trust—Acquittal in respect of one item, does nob 
“Bar subsequent trial for” another item—Joinder of 
charges— Trial of accused 970 
sn Sa BLT -—Post Office Act 
- (FI of 1898), ss. 85, 64, 74, cls. (1) and (8)—Value 

Payable. Post—Declaration—Construction of statute 

—Bye-lares. 

The acoused, the Manager of a J piel called tho 





er 








` Ipternativnal "Police Ssrvice Magazine, sent onthe 2th 


October 1908 a copy of his Magazine by Value Payable 
Post to one Mr. Webster, Superintendent of Police, 
signing a declaration in pursuance of a rule issued 
by the Governor-General in Cohnoil that the article 


‘was sont in’execution of a bona fide order received 


by him. Mr.- Webster refused the article, and- the 
accused was prosecuted for making a false doclara- 
‘tion in Violation of the Post Office Act. The Magis- 
trate ‘found the declaration false bat acquitted the 
accused on the ground that the Post Office Act does 
not require the declaration and that though tho rules 

med under the Act do require a declaration, yet the 
rules are not a part of the Act 

Held,'on appeal, that this view of the Magistrate 
was wrong | 

According to general canons of interpretation when 
& Statute empowers the Government or any other 
authority to frame rales or byo-laws for the purpose 
“of carrying ‘out the objects of the Statute, rules or 
bye-lawes so framed inust, if withim the scopo of such 
powers, be regarded as part of the enactment. 

No order or willingness can be inferred from the 


S: 349—Oonviction by.. silence of the addressee though he does not return 
‘the articles sent or reply to any of the cards address- 


ed to him. 

‘But if the addresses had paid for any one of thea 
4. “periodicals which was sent to -him by V. P. and con- 
tinned to receive farther issues of the Ma e and 
then an issue was sent to him by V. P. for the amount 
‘of subscription then due an order could be inferred. 

Ghulam Rabbani v. King-Emperor, 6 A. L. J. 48, 2 
Ind. Oas- 228, distinguished. EMPEROR v. KOTHAN- 
DARAMIAH, 7 M.-L. T.69 .- 38 

manna 4%23—Conviction for 


principal offence quashed by appellate Court—Wice. 
ther appellate Court can convict for abetment, 
> Whena person has been charged with acertain 





"offence and has beon convicted of that offence, the 


appellate Court cannot ordinarily, on finding that 
the conviction is not sustainable, convict the acoused 
of abetment of ihat offence. 

The power to alter a finding, given to the appcollate 
Court, by section 428 of the Criminal Procedure Codo, 
should not be used arbitrarily, but only, in accordance 
- with sections 287 and 238 of the Code. 

Regina v, Chand Nar and Pirbhai Adanj:, 11 B. H. 
0. R. 240, followed. PADMANABA PAYI Kannan 4 
Pupenon, 7 M, D.T. 79; 20 M. L, J. 84 145 
S. 423 (1) (d)—Power 
of appellate Court to award compensation 72 
2 ss. 423 (d), 439— 

Revision—Leare to compound an offence—Revision. 

Section 428, clause (d), Criminal Procedure Code, 
“being expressly mentioned in section 489- of the 
Code a High Court can, in revision, if it sees fit, give 
leave for the composition of an offence under section 
325, Indian Penal Core. ae 
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i INDIAN CASES. TG : i 


“Abadi Begam v, Ali Busen, A. W. N. (1897) 26, fol- 


lowed. Ram PIYARI v. EMPEROR, 82 A. 168, TA 7 Jas 








108 - 6 
——-— +S. 424, whether governg 
~ judgment under section 123 (3) ‘29 
a 8: 424 999. 








ne emang man S. 428 does not apply 
to appeals under s. 195 








` of sentence ` 
ne waa S. 435— Disposal of ap-, 
peal without fully hearing and considering it. 928° 


S. 435—Power of High 
Court to interfere in maa with an order under 


section 8 of Hastern, Bengal and Assam nr 


Houses Act 
s. 437. 991 


s. 438-—Offences not ex- 
clusitely triable by Sesstons Court— Whether , com- 
mitment should be quashed. j 

That- the. offences disclored at tho mlana 

















kananga A 











enquiry are offences not exclusively triable by a Bes- ` 


-§, 435—Enhancen ent | 
‘754 ~ 


sions Court, is no ground for quashing a commitment. - 


In ve Sussiqns Jupes, 7 M. L. T. 186 932 
tent a By 438—Revision—In- 

terfercnee by “Revision Court with commitinent, 

The fact that some of the persons accaded of an 
offence were committed to the Sessions .Court while 
others were nob yet arrested, isnoground for quashing 
the commitment. RAMABAMI Sarval, Inve, TM L 


T. 187,- 933 
— 88. 438, 439 - 991 

mm 8, 439—Disposal of a 
peal Without fully hearing and considering it 928 
orem 439— Enhancement 
of punishment - % is : 754 
ern wn Sa AII Leave to com- 
pound an offence 96 




















Semana mama a nn §, 


Bakwan nyetak ipanaa 





————— S. 439— Power of High 
- Court to interfere in revision with an order under 


section 3 of Eastern Bengal and Assam Disorder! 
- Houses Act 3 





Sı 439— Revisión against 
order under s146 - “471 











"e—a 1439 Revision— Fucts, 

. whether may be gone snto—Penal Code (Act. XLV 
: of 1860); a 124 A—Sedstions article—Publication 
“ and character of article, questions of fact Intention 

Attempt to publish sedition. 

It is the settled practice of High Court to aries to 
interfere, in the exercise of its revisional jarisdiction, 
in regard to findings -of fact, except on very ex- 
ceptional grounds, such as a -misstatement .of evi- 
dence by the lower Court, or the misconstraction 
of documents, or the placin by that Court’ of the 
onus of proof on the accused contrary to the law of 
evidence. : 

Queen v. ‘Shekh Saheb. Badr udin, 8 B. 197; Queen- 

Empress v, ‘Mahomad Hasan, (1886) Unrep. Cr. 
244; Queen-Empress v. Chagan Dayaram, 14 B. 881, 
followed, 
“ The question of publication and the question of the 
seditious character of article me ‘questions of fact, 
which~have to be determined, on the evidence and by 
the light of surrounding circumstances. 

“An attemptto commit an- EDEN ig punishable 


” 
4. ’ a Ie 


yh 


~ 
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Criminal Procedure Code—contd. ct 


under ike Indian Penal Code. an ‘that 18 necessary , 
to constitute such an altempt is some external act, 

something tangible and datensible of which the law 
„can take hold as an act showing progress towards the 
‘actual commission o” the offence. Itdoes not matter 


J tla.) feo 


t3 


‘that the; progress was interrupted. an ae 


An attempt to publish‘a seditious article is complete 
for the purposes of law when copies of the magazine 
, containing the article aro old: It is nonetheless 


‘an attempt because something external happens which - 


prevents a» perusal of the article by the buyers of the 
magazine or any other member of the public. ` 


Whether an articlo'is seditious within the meaning _ 


of section 124 A, Jxidian Penal Code, depends on 
whether the article was intended to bring the Govern- 


ment into hatred and contempt and the question of... 


intention in such cases isa question of fact, GANESH 


b LABA, akah is einai haih “dei akesah kina Nana 


-BALVANT MODAK v. EMPEROR, 12 Bom. L. B 21 612. 
-440 ' 720 











—S S. 476—Judicial prcs 
eE EL, meaning of— Execution pro- 
ceedings 








oreenennanetcnen — 8. 

” ig judicial proceeding >° ' 

“ee 8. 476 Judcial ‘pro: 
ceeding ~ Magistrate seed under s. 125 655 

£: 476- Judicial 
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ss. 494 (a), 537—Weh. 
drawal of prosectit1on - Formal orde? of discharge not 
1. assec- Acconiplice—Er lence —A Idmissibility—h es 
gularity. 
The applicants and one Majida were prosecuted for 
an‘ offence under section 401 of the Indian Pena} 
Code. In the course of the trial, but before any, chargo 


m 


_-was framed, the Publio Prosecutor withdrew from 


the prosecution of Majida, and tendered him as s 
witness against the other accused. As a matter of 


eS ngang Danan N o proceedings une, 
der, when to be taken —J ne ba 17 
476, enguiry under, 


fact no formal order of dischargo was passed in 


respect of Majida under the provisions of section 
494 (4); Criminal Procedure Code . 
Held, that in view of the fact that there ‘had been 


“ 


a valid and’effective withdrawal of the prosecution as > 
against Majida, and thab “his position as a witnéss 


could “not be adversely affected - even though the 
Court did not comply with the clear provisions of 
section 404 (a) of the Criminal Procedure. Code, his 
evidence as a witness was admissible, as against the 
other accused. 


Banu Singh v. Emperor, 33 C. 1858; 10 C. W, N. 


962; 4 Cr. L J. 145; Queen-Empress v. Mona Puna, 16 
B. 661; Queen. Empress v Durant, 28 `B. 213, dis. 


tinguished, 


Where an accused person is.in fact: ‘discharged. fc om. 
custody by virtue of a withdrawal of his * prosecution 


the omission to nge the 


- and the Magistrate trying the’caso ‘takes judicial : 
- notice of such withdrawal, 


formal words “I discharge this accused’? would be ab. 
most an irregularity curable by the.’ provisions of.. 


section , 587. of {ke Code of Oriminal Poed eS 


“MUHAMMAD NUR v. EMPEROR, 7 A. L. J. 86 
et ein A 4 517 —Drsposal of “property . 
-7 m Pinding that property 18 joint—Order -for delivery 


af property to joint owners on their jont receipt. 
When 8 party is charged for-theft and that charge 


= 
3 
+ 


~ 


~ 


Vol. yv] .- 


materials as were placed before him. HUSENSHA 1. 
MASHAKSHA, 12 Bow. L. R. 232 2 ~ 
— ——— 8. 531 í 
— — §. 535 © 743 
° ~~. S. 537 —Irregularity 
———— S. 537 743, 769 
——--—— §. 537 (d) 981 
E —— §. 556 2. 


A ah 
” 


ig dismissed or the party i is discharged, an order can 


be made, under section 517, Criminal Procedure Code, 
-for tte delivery of the subject- niattér of the alleged 


nn 
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- Criminal Procedure Code —conta. 
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Criminal Procedure Code—:onold. 


Satm Dulah .v. Tinei 83 C.W. N. 607; Nidani 
„Mondal v. Alaboza Sukar, 9 0..W N. cexxii; Lal 
. Bihart Saha v. Byoy Sankar, 100. W. N. 181; 3 Cr, 


theft to-some party other ‘than the party in whose~ L J. 198, referred to. Basson BHAIKH v EMPEROR, l4 


possession the property wasfonnd at tho date of the 
alleged theft. ` 


Criminal Revision Case No. 477 of 1908, r orrod 


Where it is fourd that the subject-matter. of the 
offence belongs partly to the acensed who was dis- 
charged, and partly tohim and another jointly, it is 
not illegal to pass an order to deliver the property. to’ 


both on their joint.receipt. 


Chalakonda Alasami v. Chalakonda Ratnachalam, 2 
-M LOR. 56, referred to. KANAGASABAI V, RAMAMANT, 


7-M L.T. 179 
—— C §. 523— Delivery of pro- 
perty— Magistrate's dissretion—Right to possesston— 

_ Title—Practice —Interference by High Oourt. 


Section 528, Criminal Procedure Code, says that a 


_ Magistrate may.order the delivery of the property, 
if ho thinks fit, tothe person entitled thereto. The 
Magistrate has rot to decide the question of title 
but merely the question of possession. The question 
-to be decided is, who is entitled to possession. 

In re Ahmed Saheb, (1889) Unrep. Cr. 0, 385, 
. referred to 
. Tho fact that the accused had been in possession of 
the property when: the charge was made is not’ 
con@ugive.- 


The High Court will not interfere with, the judicial ~ 
discretion exerciaed by tho Magistrate if it appears ` 


“that he had apphed his mind as to who was entitled 
to posséssion and come to ‘a conclusion with such 
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S. 556—Local investigation, 
scope of—View of locality—-For understanding evl- 
_ dence, not for testing credibility of witnesses -—~Immedi« 
ate report to be recorded—Opinion not to be m ported- 
`e Disqualification from trying case. : 
Held, by Woodroffe and Chatterjee, JJ. (Stephen, J, 
- dissenting), that a Magistrate may hold a local in- 
vestigation in order to enable him to understand the 


' evidence that is laid before him, and for no other 


purpose, e. g., the purpose of testing the crodibility of 


. the ‘witnesses examined on -either side; that an 


immediate report of what 1s seen should be placed on . 
the record and laid open to the scratiny of the part- 
ies, and that if he imports into the case hie ‘opinion, 
he ‘disqualifies himself from trying the oase, 

Per Stephen, J —Both under the Criminal Procedure 
Code and apart from it, 8 Magistrate may visit the 
scene of an alleged , offence “in order to test the 
- evidence he has heard in @ cise and he may act upon ` 
his opinion he forms on seeing the place in adjudi- 
cating between tLe parties. -+ 

_Grish Chunder Ghose v. Queen-Rmpress, 20 0. 837; 
Hari ‘Kishore Mitra v. Abdul Baki, 21 C.- 920; “Queen. 
Empress Y ka 19 M. 263; relied ico 


4 


~ 


4, 


0. W. N. 422,11 0. L J. 885, 87 C. 840 
Cross-examination ‘ot prosecution wit- 
nesses after charge— Waiver 408 
- Cross-objection—Addition of respondent 
` interested in the result of appeal 654 


Custom—Allenation—<Acquiescence— Estop- 
pel—Necessity—Proof—Antecedent creditor. 

- (1) A reversioner who recognizes an alience’s right, 
is estopped from disputing the validity of the aliona- 
tion. , 

Realizing revenuo of the alienated land m the 
capacity of a lambardar from the alienees or con- 
senting to partition of the dand are asis of ac- 
quiescence, | 

The share of the reversioner who has acquiesced in 
the alienation goos to the alienee. 

(2) Strict-proof is not required of the passing of 


‘consideration or of necessity where the alienation is 


‘yery old But where the ‘antecedent creditor is the 
alienee himself and isin a position to prove necessity, 
lapse of long time is not very material. Szwa BINGH 
v. GANESH Lat, 8 P. W. B. 1910 


en mama maan Abandonment of claim to 
ancestral property tn litigation—Comproniuse bona 
- fide-—Incompetency of heirs to object. 

In onse of a dispute relating to ancestral immor- 
able property, if a litigant abandons his claim thereto 
by a compromiso, which is not the resnlt of a collusion 








“but is entered into in the bona fide belief that it is a 


reasonable arrangement for the protection of his 
interest, tho -compromise cannot be treated as an 
alienation guch as would give his heirs the customary 
right of contesting validity for want of necessity or 
consideration. 

Labh Singh v. dopi 16 P. R. 1908, 55 P L. R. 1903; 
Buta v. Khuda Bakhsh, 97 P. R. 1906, 184 P. L. R. 
1996; Devs Dyal v. Uttam Devi, 37 P. R. 1907; 156 P 
W. R. 1907, 120 P. L.B 1907, reformed to. Misax 
BaKHS# vl GAMCN, 3 P. W.R. 1910 589 
nnn Gift to daughter's 











80%— 


= Pathan» of Gurdaspur tahsil. 


A sonless Pathan proprietor of the Gurdaspur tahsil 


is competent by custom to make a gift of ancestral 


property in favour of his daughter’s son in the pre- 


l sence of near collaterals. ISMAIL v ISMAIL, 21 P.R. 


1910, 31 P. W..R. 1910 901 
Mortgage by sonlesa pro-- 
prietor— Suit by reverstoner's for povwession—Unczei - 
. tainty of widow's death—-Competency of Court to paas 
declaratory decree and declare the amount of valid 
- charge—Specific Relief Act (I of 1877), s 42 

Where the reversionera of a deceased childless 
proprietor sue for possession of his property in the 
hands of alienees on the ground that the alienation 
does not affect their rights, and it canuot be shown 
whether his widow is dead or living, the Court is 
jnstified in passing a decree declaring what is the 
valid charge against the property on payment of 
which they can get its possession after her death 
Sanrp DAYAL V. AcHHRU, 1 P. W. R 1910 587 
Sale by a childless male 
managing member for the benefit of the family—Inac- 
tion for O years —Acquiescence —Necesaity— Revision. 
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Custom—contd. - oS ta 

A sale of aiei holding effected a ‘the manag- 
ing members of the” family, in the gbsence of. 
another member who did not repudiate it for, 9 
years, whereby previons mortgages by the common 
‘aticestor were wiped ont and more than half of it 
was brought back unericumbered to them, is an 
alfenation for the benefit of the family in which the 
‘Ohief Court should not interfere on the Revision side. - 
- The inaction of the objecting: member for 9 years 
‘was held to amount to acquiescence on his pare. 
Dewa Sinan v. HAKU, 39 P. W. R. 1910 > 


-Alenatlion—wWil=—Danghter and 
son-in-law Khanadamad—Qujars of is Dia- 
trict. : 

_Among Grijars of the Gujrat District, Wis; in favour ` 








-of daaghtersand their hnsbands are valid, only if - 


_made in favour of dnly*appointed and regularly and. 
continuously recognized ‘Khanadamads’ ,.’ 


Bhole v. Fakir, 62 P. R. 1906; 138 P, L. R. 1906; dis- - 


tinguished. MUHAMMAD v. LAKHAN, 25 P. R. 1910; 34 


leis: 1910. 








Su ccession—Collateral not residing 
in the village nor a proprietor therein'— Proprietary. 
` body of the- polis Bustle of proof-——Kscheat to pros 
prietary body. 

Where a proprietor dies leaving landed an 
and it is not proved that he got the land by gift or 


rty in preference to the proprietors of the village, 


- even if the collateral does not reside in the village 


where the deceased left the land and ig nots pro- 
prietar in it. i 
The initial onus lies on the proprietary. bady. to, 
show that they have a right to exclude the agnatiore- ` 
lation of the deceased owner from inheritance on the 


_ ground of non-residence and non-proprietorship in the 


f 


`~ R. 1908; 129 P. L. R. 1906; Nihala v. Rahmatullah 
-137 P. B. 1908, relied upon. DASOUNDA SINGH 4. 
_ Manaat, 18 P. R. 1910, 26 P. W. R. 1910 


village.” __ 

- Daya Ram v Sohel Singh, 110 P. R. 1906; 31 P. L. 
R. 1907; 59 P. W. R. 1997, (FB), followed. 
- À right of escheat to the , proprietary body cannot 


: - be presumed to exist and must be. affirmatively prov- 


ed. In the absence of such proof,’a title based upon 
the right of agnatic succession must prevail. 
_ Shaman vy. Bardha, 61 'P. B.~ 1898; - Rukan Din v, 
-Musammat Mariam, 68 P. R. 1898; Chet Singh v, 
Samand Singh, 78.P. B. 1898; Kala ‘Singh v. Narain 
Singh, 75 P. R. 1902; Bishen Singh v. Bhagwan Bingh, 
28 P. B. 1904; Harnam - Singh v.'Partab Singh, 102 P, 


lah, 


817 
——- Endogamous Muhammadan 
Raj ‘neta of Hoshiarpur — Estate inherited by daughter 
— Daughter's- ddughter——Sisters—Sister's sonm Ool- 
laterals, when excluded. P 
Among ‘endogamona Muhammadan Rajputs of 
Hoshiarpur, where a daughter has succeeded to her 
father’s estate as an ‘heir to the exclusion of his zol. 
laterals, she transmits her own estate to her daughter 
in the absence of direct male descendants, - 
- On the death of a danghter without issue, her 








——— 
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997, R. 1874, Ram Ditta v. 


“Muhammad v. 


., by a grant from the whole proprietary body of the’ ` 
~ village, the deceaged’s collateral succeeds to the pro- .. 


ri 
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Custom—conold. ; n Ae = 
Successlon— Hindu Ear — Tar- 

_khansof Amritsar city—Grand-nephew, - 

- In matters of succession Tarkhans of Amritsar city ; 
are governed by Hindu Law which presumably goverrs ° 
non-agriculturiats residing ina city. Consequently 

neither’a .great-grand-nephew, who is a sakulya, nor 
the widow of a grand- nephew, who' haa pre-deceased 
the widow of the propositus, is entitled to succeed in 
the presénce of a-grand nephew whois a spinda, — - 

Diwan Kurpa Ram v. Sardar Jawahir Singh, 19 P. 
- Bishan, > 123 P. B. 1879;- 
Abnasin Ram v. Mul Chand, “44. P. R. 1884; Nur 
Jal,- 180 P. R. 1888; Pitambar v. 
| Ganesha Ram, 148 `P, B. 1880; Dya Ram v. Behel 
” Singh, 110 P. R. 1906, 59 P. W. R. 1907; Hehtab-ud- 
din v, Abdullah, 140 P.B. 1908, 68 P. W. R.1907, 
'. distinguished. SARDUL SINGH v. Karan SINGE, 27 P. 
. W. R. 1910, 80 F. R. 1910 - : : 
a aa Jalana Sryale . of mauza 

Kħaranwala in the Jhang District—Haq-i-dastar— 

Right of eldest son to extra area. : 

Among Janjiana Siyals of mauza Kharanwala in 
the district ‘of Jhang, the eldest son is, by special 
custom, entitled upon final partition to receive an 
extra area, in addition to his own share; by way of 

 hag-t-dastas” or. “hag-t-pagri.” Mian Kasnf v 
Sanam, 4 P. R.1910, 2 P.W.R.1910 ~. - 241 











district-- Daughter —“ Khanadamad, ” meaning , of — 
Will- Puture possible husband of daughter, apyeint. 
ment of, as Khanadamad—“ Ancestral land,” mean- 
ing of —Land | pre-empted by mortgaging aricestral , 
property. _ í 
_ Land acquired by right” ‘of pre-emption, the pur- | 
chase-money of which is raised by mortgaging a por- 
tion of the ancestral land, is not itself-ancestral pro- 


erty, , $ g 
Where a sonless proprietor has mortgaged ances- 
tral ‘property and with the money has „acquired e 
other land.by right of pre-emption, the reversioner’ 8 
. remedy is not to follow the ~purchased land ‘as ‘if ib 
"were ancestral, but to’sue for a declaration that the 
mortgage aforesaid is not for necessity and should not i 
be considered binding-on them. : 
Among Musalman Gujars of the Ludhiana . ‘District, : 


. a sonless proprietor has no power by Will to alter the 


ordinary rule of succession; he cannot will ancestral 
land in absolute ownership to a daughter in the pre- 
sence of near collaterals. 

Although the institution of khana damad is well 
established among these Gujars, a sonless proprietor 
has no power to appoint by’ Will a future “possible 
-huaband of. his daughter as his khana damad. A 
khana damad is a man who marries the -daughter of ° 
a sonless proprietor- and, instead of taking tho girl 
‘away to his own house, ‘lives on with her in her 
father’s house, perfor ming services for him and 
generally taking up the position of a gon. i 7 

An unmarried daughter is entitled to hold her 
father’s estate until her death-or marriage. NABITIA v. 
Farro, 2 P. R. 1910; 4 P. W. B. 1910 - 232 


Dacolty. See PANAL Cone, as. 391, 892. 


siaters or sister's sons would succéed to her estate, Damages— Attachment of decree—Failure.of at- 


excluding the collaterals of her father. 


Lehna v. Musammat Thakri, 32 P. R. 1895 (P. B:), . 


referred to. ILANI :BAKBSA v, Bupi, 5 P. R. 1910; 
10 P. W, B. 1029 : É | 247 


t 


~ 


taching credito *to execute the attached decree— 
Aitached decree barred by limitation—Right of 


decree-bolder to caim PERENE from. attaching ` 
ne 56 


Musalman Gujars of Indhiana _ ~ 


F 


Vol. V] 


Damages-—conold. Mig = : 
——-Rain-water -Flowing over adjoining land 

» —Natural right—Right of the neighbour to orect 
a dam or to build up to obstrucé the flow 
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Decree—contd. f 


“If the decree of the Court below is confirmed, 
reversed, or varied on` appeal, the npplication tor 


21. amendment has to be mado to the appellate Court; 


Declaratory decree —Swut for partition— ; the decree of which Court 19 the ultimato and the only 


Prayer that p evious solonamah and decree may be 
declared. invalid—Consequential relief—Couwrt Fees’ 
Act (VII of 1870), Sch If, art. 17 el. (iu) and 
cl. (vr), 8. 7 cl. (iv) (€). 


Where a plamt prayed to have an arrangemont, 


carried out under tho terms of a Lrevious decres, re- 


versed and to bring into hotchpot, for the purpose of 

making a partition, the properties which since that 
arrangement had been in the exclusivo possession 
of one or other of ‘tho. dofendants, 
to have certain additional proporties brought into 
partition ; 

Held, that the plaintff asked that the decree might 
be declared invalid. and that as a consequence "of 
that deolaration the properties might be restored to 
their original state as joint property and then brought 
under partition ; that the suit, therefore, was for a 
declaratory decree and for consequential relief; and 
that an ad valorem Oourt-fee was payable on the plaint ` 
under section 7; clanso iv Ce). Hara GowRI BAHA v. 
DUKHI SAHA 582 























8.42. , i 
Causo cf  action—Know- 
ledge—Date of document 
night of aust—Cause of ac- 


tioi—Succeasion Certificate Act (VIE of 1880), s. B— 
Certificate to receive only interest in deposit—Surt for- 
adeclaation as to might to withdraw the money 
deposited. 


and . also ` 


decree in the case. 


Muhammal «Sulaimat Khin v. Mubtmmial Yur 
-Khan, 11 A 278, Shirlal Kalidas v. Jumklal, 19 B. 
542 and Rameswar y. Bhaba, 11 0. L. J. 81,5 Ind. Cas, 
304, followed. AGHORA KuMAR GANGULI r, MAHONRD 
Musi, 11 C. L. J. 165 723 


meng Wagu and indefinite — Not caprble of erecu- 
tion. 


Where a decree directs that the plaintiff isto got 
interest at a specified rate, but neither the decreo nor 
the judgment defines the point of timo from which 
the interest is to run or the pariol during whioh 16 i3 
to continne, the decree is vague and intefinite ns to 


. the payment of interest and is, therefore, incapable of 


sult. See Specivic Rewer Act, — 


= 


A Hindu widow applied for a succession certificate | 


onsbling her tò receive a certain sum of money do- 
posited by her decensed husband iu a bank, The 
roversionary heirs of the widow did not dispute the” 
right of the lady but asked for an order protecting 
their reversionary interests “The District Judge 
granted her a Certificate to receive only the interest. 
on the deposit: eld, that this gave a Cause of action 
to the widow to maintain - n suit for a declaration 
thatshe could withdraw the money, and that it was 
not necessary for her to appeal from the District 
Judge’s order. Kesno Rax Sixau v. Rax KUNWAR, 
7 À. L.J. 311 590 


. Decree, amendment of—~Application to the Bench 
of group to which case belongs, not t3 same Judges— 
Practice—Oivil Procedure Code (det V of 19C8), 8 
152, O. ALY, R. 18—~Amendment of decree by High 
Court after lesve to appeal to Privy Council grunted— 
After appeal, amendment of decree to be made by 
aupellate Court. 

The settled practice of the Calontta High Gourt 
has been to allow an application for the amendment 
of a decree to be made to the Division Benoh in 


. charge of the group to which belongs the case the. 


decree In which is sought to be amended, whether 


execution, DIGAMBAR DAs v. HARENDRA Naratn, 11 C. 
L. J. 216 ; 140. W. N. 617 IG 


Subsequent alteration in law, ita effect upon 
decree — Dekhhian Agriculturiste’ Relief Act (XFIT 
of 1879), s. d= Overpaid mortgagee not liable to 
refund. 


A change in the law, made after a decree is ob- 


l tained, a change which does not oither directly or by 


implication affect the decree, cannot be permitted to 
annul the decree. 


The fact that ino subsequent decree passed undor 
the Dekkhan Agnriculturists’ Reliof Act it was found 
upon taking accounts, in the way directed by the Act, 
thatthe-mortgagee had overpaid himself from the 
rents and profits, cannot affect the right he had 
acquired under the previous decree for recovery of & 
certain sum ag arrears of rent against the mortgagor. 


The Act nowhere provides that whore, upon 
accounts taken under it, 16 is found that a mortgagee 
in receipt of rents and ‘profits has ocenpied himself, 
the overpaid amount paid becomes a debt due from 
hinr to the mortgagor and that the latter becomes 
entitled to recover it from the mortgages. 

Ramchandra Babaji Kathe v, Janardhan Appaji, 14 
- B 19, referred to. AluGAPA CHANBASAPPA SAWADATTI r. 
MARHAMADRAHEB, 12 Box. L B. 187; 34 B. 260 864 


» form of—Surt by minor to set aside alienation 
by guardian—Portion of canaderation for the benefit 
of the minor. 

Where, in a suit bya minor for tho recovory df 
immovable property, sold by his guardian, a portion 
of the sale consideration is found to be for the benefit 
of the minor, the minoris in equity liable to make 
good to the purchasers the portion of the considora- 
tion by which he benefited and -he would be entitled 
to recoyor the property only on condition of his paying 
to-tho purchasers that portion of the consideration. 
The proper decreo to passin such cases is one for 


“the Bench be composed of the samo J udges who | possession of the whole property alienated on condition 


heard the appeal or not. -~ - 
The operation of scotion'152 of the Civil Procedure 
Code is not reatricted in‘any way by Order XLV, R. 


of the payment of the portion of the consideration 
found for the benefit of the minor, and nota decree 
for recovery of a part of the property proportionate 


13 Therefore, the High Court, has power to amend . to the consideration disallowed 


its decree even aftor leave to appeal to'the Privy 
Council has been granted, specially 
transcript record hag not been sent to England. 


when the . 


Ram Det Kunwar vy. Abu Jafar, 27-A. 494, A. W. N. 
(1903) 68, relied upon. Bacnan BINGH vo KAMTA 
PRRSHAD, "7 A. L. J. 837 85 


r 


| 
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s form of—Religious sndowments— Alienation 
by temple trustees—Suit by worshippers for declara- 
tion of invalidity of alienation and for possession to 
truestees-——Injunction. 

Where the worshippers of a temple sue to have the 
alienation of trust property by some of the defendants, 
trustees, to the other defendants, declared invalid and 
for possession to be delivered to the trustees on be- 


half of the temple, and the Céurt is of opinion that , 


the alienation is invalid, the proper decree to pass is 
one for possession to those defendants who are 
trustees. The trustees should not be referred toa 
separate suit to obtain possession. 

As the trustees will hold possession | ‘nob on their 
own behalf but only as trustees,.it is unnedessary to 
issue an injunction restraining ‘them from alienating 
the temple property. SwBRaMANIA AIYER v. NAGA- 
RATHNA NAICKER, 20 M. L. J. 161 eat 


Interpretation of conditional decree 

—— passed against dead person—Nallity—No 
- execution of such decree maintainable ~ 523 
Defamation. See Pena Cons, s. 409, 500. 


——— Malicious report by police officer— 


Taability—Burden of proving exception—Complaimt 
defective —Duty of Magistrate to enquire from com- 
plainant further facts —Complaint based on privileged 
communication —Practice—Argumants of . counsel— 
Practice—Public policy no consideration in adminis- 
tering statute law —Penal Oode( Act XLV of 1860), ss. 
? 77, 499, 500—OCriminal Procedure Oode (Act F of 
1898), s. 202, 203— Evidence Act (I of 1873), ss. 10, 
123, 124, 125—ct XVIII of 1850 —Police Act (F of 
1861), 88. 4, 7, 24—Ohief Court Circular No. 849 G. 
dated 15th Fe bruary, 1900— Whether ultra vires. ~ 
A.Police officer is guilty of defamation if he mali- 
ciously makes to his superior officer a defamatory re- 
port against any person unless he can show that he 
is protected by some special statutory privilege. 
No such privilege is created by the mee ree in 
favour of Police officers. 
Where a complaint i is based on some official com- 
munication, oral or in writing, falling within the 
scope of section 123, section -124 or section 125 of the 


Evidence Act, and there ia no likelihood of proving < 


the communication by primary or direct evidence, 
the Magistrate is justified in dismissing the complaint 
under section 203, Criminal Procedure Oode. No 
secondary evidence regarding the contents of written 
communications, made in official confidence, is 
admissible. ; 

` "Per Johnstone, J. 


Where the facts could baraly be known with ve 


cision to the complainant, the complaint ought not to 
be thrown ont simply on the ground of the wording 
of the complaint or the erroneous idea of the com- 
plainant as to the procedure. Itisthe duty of the 
Magistrate hearing the complaint to explain the pro- 
cedure to the complainant andın view of that expla- 
nation to call upon him to state precisely what the 
ig, 


charge 

Although the general rule is that in Criminal pro- 
ceedings, the onus of proving everything, essential 
to the establishment of the charge against the accused, 


. lies on the prosecation, section 105 of the Evidence , 


‘Act constitutes a departure from that rule. When 
once the complainant has proved that the accuged has 
stated things ‘which iri ve the complainant’s 


4 
4 
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reputation, it is for the accused 4 prove that he made - 
the statement “in good faith for the public good”. 

Crown v. Shair Singh, 23 P. RB. 1880 Ory oe 
tingnished. i 

Courts, sitting to administer statute law, should not 
be swayed by any general grounds of public, policy. 

Clark3\y. Brojendra Kishore Roy Chowdhry, 36 C. 
433 at p. 449; 18 0. W. N. 458; 9 ©. L. J. 288; 5 M. L. 
T. 3867; 2 Ind. Cas. 486, referred to. 

Chief Court Ciroular No. 8494 of 15th Fobruary. 
1900, is ultrı vires, being in contravention ofthe 
Oriminal Procedure Code. It lays down ‘a principle 
and atest which ore inconsistent with ‘the statate 
Law, °* 

- Ganesh Narayan Sathe's case, 18 B. 590; Haladhar 
Bhamji v. Sub-Inspector of “Police, 90. W N. 199; 2 
Or, L. J. 51, Emperor v. Blonapye Pillai; 20 M. 387, 


relied upon. 


Per Williams, J. 

When the facts brought to notice do not ee to 
an offence, or where, w 
offence or not; it is cbvions that the person chargod- 
is not the person responsible, ‘it is no part of the 
Court’s duty to eximine the complainant as to whether ' 
there are not other facts or circumstances, not 
brought to notice in‘ the'complaint, in respect to 
which he can take Criminal proceedings: against the 


` accused. This is specially so where the complainant 


had the benefit of competent legal assistance. 

Arguments of the counsel should bear some rolation 
to the charge bronght and the facts on the record. 
It is not proper to charge, a man with one- thing and 
arguo that he has boen guilty of something qnito 
different, 

The course indicated “in Ohief Court Circular No. 
849G, dated 15th February 1900, is pre-eminently one ` 
whioh, it is desirable and even necessary to adopt in 
a case of criminal accusation against a public servant. 
ABDUR Razak v. GAURI Nara, & P. W.R, 1910 Cr. 


DekkKhan A 
(XVII of 1879), s. I 
not liable to refund 

Divorce Act (IV of 1869), s. 3—Jurisdic- 
tion—‘Residence,’ meaning of-—-Duty of Court. 

In matters of divorce under the Divorce Act the 
jurisdiction of a Court depends upon the residence or 
last residence of the petitioner .and his wife, 
temporary sojourn for a day ortwo ata place does” 
nob constitute residence. Mere casual fesidence in a 
place for a temporary purpose with no intention of 
remaining there is not “dwelling” and where a party 
has a fixed residence out of the jurisdiction, an 

‘occasional visit within the jurisdiction will not 
‘suffice to confer jurisdiction by reason of residence, 

Tn all cases of divorce a District Judge ought to 
enquire into and set out in his judgment the facta 
relied on as giving jurisdiction to the Court to pro- 
nounce a decree for dissolution of marriage. 

Durand v. Durand, 14 W., B. 416, Wingrove v. 
Wingrove, 14 W. R, 416, referred to: ARTHUR FLOWERS 
v. MINNIE FLOWERS, TAL J. 198; 82 A. 203 87] 


Docu ment—Interpolation, effect of 654 
Easement—SuiteParties—Servient owners neceg- 
sary parties, 
A decree based on easement cannot be passed when 
all the servient owners are not mado parties to the 


2-—Overpaid mortgagee 


ether the facts amount to‘an - 


-~ TIA 
riculturists’ Rellef Act 


The “ 


` 


= 


t 
~ 
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Easement—conold. - 


guit. . MADON MOHAN v. AKSHOY KUMAR BARURI, 14 
C. W. N. 15 e a 23 
———~~Encroachment . “916 
Easements Act (V of 1882), s. 123—A4p- 

parent and continusus easement—Arirficial channel. 

Where property belonging to a common owner was” 
transferred to two different owners and at the time 
of the transfer there was no water-course in existence 
bat one was subsequently cat onte __ 

Heid, that it ig no apparent and continuous ense- 
ment and that the plaintiff could succeed only if he 
proved enjoyment for the prescriptive period. 





Morgan v. Kirbey, 2 M. 48, explained and dissented © 
from. KUTTAH KRISHNAN v. Cuatau Menon, 7 M.. 


L. T. 72 


e 








aeaaee ae S. 60 (D)—License to oc- 
cupy house—Revocation, 


Where @ person has bsen granted a license to oc- 
capy a house,,he can be ejected:from it at the will of 
the licensor. cae 

Section 60, sub-section (b) applies to a case in which 
the licensor gives permission to ‘a party to execute 
works of a permanent character and to expend money 
in the execution -of such works, but not toa case 
where a licensor merely gives a license to ocoupy a 
house already existing. Onunr Lat v. Heera Lat, 


Eastern Bengaland Assam Disor- 


erly Houses Act (Il of 1907 E, B. ` 


nd-A.C.), S8, 2 to 6 - Court making order 
under 8, 3, whether Criminal _Court—Magistrate to. 
satisfy himself thathouas 18 disorderly —Scope of en-, 
guiry--Crominal Procedure Code (Ast F of 1898), ss. 
435, 4380—Power of High Qourt to interfere in revision. 
The Oourt, making an order under section 3 of the 


Eastern Bengal and Assam Disorderiy ILouses Act... 


1997, is, Oriminal Oourt, and, therefore, the High 
Court has jurisdiction to act under sections 435 and 
439 of the Criminal Procedure Code in respect of such 
an order. ; 

“Sections 2 and 8 of the Act do not create any offence, 
the only offence created by the Act being that created , 
. by section 6. 

The power conferred by sections 2 and 8 is nota 
power to hold a Criminal trial or to take any pre- 
liminary proceedings under .the Oriminal Procedure 
Oode- The Magistrate may hold the enquiry under 
esection 2 in any way that does not .violate ordinary 

rules of fairness and propriety, but he is not bound t9 
- act only on legal evidence, and he need not administer 
oath. Rasgant KUBUTAWALI v. Eupgror, 14 O. W. 

N. 404; 110. L. J. 207; 87 0.287: 323 

Ejectment. See LANDLORD AND TENANT. 
, See Lussor AND LESSER. 
= Occupancy rights—Tenants contri- 
bating to reclamation of lands --Zamindar: nar 




















- Tnjunction—Suit for ejectment by one 
co-owner against another—Sole cocupntion of part 
‘of joint property by one co-owner—-Common law 
,action'for ejeciment and equity suit for injunction, 
no difference between, in this country—Onuster or 
not—True test—Bole o-cupation of part or erection’ 
of building on part, no evidegce of ouster I 
Lease—Agreem@nt to lease—Parol 
agreement to lease out land for 6 yoara—Doctrine 
of part performance-—-Entry upon land by lessee 
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Ejectment—coneld. 


- 





mmm Right of one co-o.wner—Settlement by 

all co-ownsrs—-Unregistered lease —Tenancy by 

` sufferance. ; 

Where the relation of joint landlords continues, n 

tenancy under them cannot be putan end to except 
by all the lessors acting together. 

Gopal Ram ~Mohuri v. Dhakdsswar Pershad, 35 C. 


07,7 O. L. J 488, followed. 


Therefore, if one co-owner makes a settlement of a 
certain land with the consent of the other co-owners, 
the lessee comes upon the land as a tenant, and 
although the tenancy may not bea valid one for want 
of a registered pattal for more than a year, yet the 
lessee having been allowed to hold on, the tenancy 
becomes one by sufferance and cannot be terminnted 
by one co-owner of the land, THAKUR po 

7 

— sult—Limitation—Denial of title — 

Payment of rent—Admission of title——Evidence— 
Admissibility of gabuliat—Barden of proof—Tenane 
—Oral contract — Pleadings 35 

, SUIt for—Plaint whether a notice 

699 

















Exclusive possession—QJoint 
possession —Limitation 


Encumbered Estates Act(I of 1903) 
s.. I3 520 

Endorsement —Hund: endorsed in tho namo 
ofa third party for collection—-Bight of endorser 
to sue on hand: without re-endorsement by endorsce. 


Equlity—Ruies il regulating the enforcement of 
equitable right 431 


Estoppel. See Evipexos Act, ss 115, 116. 
nn Admn by judgment-debtor that 
gale proclamation had been issned—-Time not 
granted to him—Subsequent application by him for 
setting aside sale 9 
~ — Conduct must have misled the other 
party l 32 
-Principal and agent—Agents limited 

















authority known to stranger —“ Holding out”, prin- 
ciple of 489 

-———-———Reversioner recognising  alienee’s 
right—Reoceiving revenue as Lambardar 592 


Saranjam—Inam—Muase or perma- 
nent tenancy—-Denial of reversionary rights of 
Saranjamdar—Attornment to successive holders of 
saranjam-.by payment of rent 965 
Attesting a deed as witness. 

The mere fact of a person attesting a deed is not in 
itself sufficient proof that he consented to it or know 
its contents, aud does not necessarily import his 
assent to all the recitals therein. 

Ram Ohunder Poddar v. Hari Das Sen, 9 C. 463; 








2° Rejlakhi Dediav Gokal Chandra Chowdhry, 8 B. L. R. 


57(P.0.); 12 W. R. 47 (P. C.), 13 M I. A. 209, 
followed. , 
-© Mohar Misr v. Bishambhar Misr, A. W. N. (1888) 
294, distinguished. Mewa SINGH v. BHAGWANT 
SINGH 252 
: — True owner recovering possession by 
inducing trespasser’sa tenant to attorn to him—Lanil- 
lord and Tenant. 
A true owner of property is not eatoppod from 
recovering possession of his property by inducing 
the trespassor’s tenant in possession to attorn to him, 








i 
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` nor is such tenant, who had not been let into posses. 
sion by the trespasser or his predecessor-in-interest, 
estopped from denying the trespasser’s title. 
ANNAYYAN v. UHINNAN, 7 M. L. T. 140, 20 M. aj 


. 8355 


m Wewara 





Mortgage-—-Mortgagee with knowledge 
cannot plead estoppel with reference to subsequently 
-eplarged estate of mortgagor. 

A title by SAAD rests upon representation made 
. by the grantee. , 

‘Ausammat Uidey v. Musammat Ladu, 6 B.L. R. 233, 
231, (P. C.), referred to. 

Hence, a mortgages with fall knowledge of the 
limited interest of the mortgagor in the mort- 
gaged property, cannot allege that he has any title 
by estoppel under whioh any enlarged estate coming 
to the mortgagor subsequent to the mortgage, would 
onure for the benefit of the mortgagee. GANGABAI v. 
BASYANT BALLAPPA, 12 Box. L. R 143; 34 B. e GE 





— -by conduct--—Aequiescencs—-Waiver 
—Co-sharersof mahal—Occupancy holding surrender- 
ed to some of.the co-sharers—Hopensive litigation — 


' Laches of the other” co-sharer—Notice— Failure to - 


. shave tnrisk—Subsequent claim to share sn profit 
| —Suit jor jomt possession of surrendered holding — 
'Kquity—Trusts Act (IT of 1882), s. 90. 
' Plaintiff and defendants jointly owned a mahal. „An 
occupancy tenant, whe held under the parties surrend.- 
ered his holding to the defendants. 

According to the defendants, monoy had been spent 
in securing the surrender. = 

The surrender was followed, by an application by. 
the heirs of -the tenant, under s2ction ¥3 of the 
Tenancy Act, to be placed i in possession of the surren- 
dered holding. The litigation in the Revenue Courts 
was of a protracted character “and proved very 

troublesome and expensive. Duringthe pendency of 
these proceedings, the defendants gave the plaintiff 
a notice giving him the option to share in the banefit ` 
of the gurrendor on payment of his quota of all charges 
incurred in connection with it To this notice there 
` was no response. The litigation with the tenant's 
heirs continued for three yoara and finally ended in 
favour of the 
sued for joint possession of the surrendered hold-_ 
ing. offering to pay his share of” the expenses incurr-— 
ed- 

Held, that it was not equitable under the circum- 
stances to permit the plaintiff to enforce his right , 
under section 99 of the Trusts Act. 

The defendants had an undoubted right to call 
upon the plaintiff to share in the barden and risk, 
which the acquisition involved and brought ın. ibs 
train. As the plaintiff failed to respond to the call 
made-by the aefeddants; and gave no time, no 
trouble and no contribution to the expenses for three 
years, he could not, at the end of this period, be 
nllowed to claim the benefit of an undertaking, which 


T had been carried on-withonut any help ofany kind ~ 


from him. - 

Lindsay Petrolaum Company v. Hurd, L. R 5 P. O.. 
221 at p. 239; 22 W. R. 492; New Sombrero Phosphate 
Oom pany v. Erlanger, (1879) 43 L.J. Ch. 73, 3 App. 
Cas. 1218, In re Sharp, (1892) 61 L.J. Ch., 193, Sen- 
house v. Ohristian, 62 E. R. 387; Hart v. 'Clarké, 62 


E. R. 385, relied upon. 
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Estoppel—ooncld. hae i 


The right recognized by section 90 i is nob an abso- 
lutely vested right ora right whioh can be enforced 
by an unconditional decrees for joint possession, with. 


oat any regard to the nature of the property .or the . 


equitios arising in the case from the. conduct of the 
’ parties, 

Watson v. Ramehuné, 18°C, 10 at p. 21, EA: 
110, relied upon. : 

Peddamuthulaty v. Timma Reddy, 2 M. H. C. R. 270, 
not applied. ~ 


_ The enforoament of the right is “ aubject to the | 
equitable rales regulating the onforcement of such 


rights in Eaglish Courts of Equity, so faras they 
may be consistent with nates, equity and good con- 
Bcience. 

Where theré is an diment of uncertainty - in a 
property, the Court requires a person to be active in 


the prosecution of his rights, and not to sleep over - 


them. Mooncuanp v. Cuirroo; 6 N. L.B.10 43] 
Evidence—Admissibiliry—Withdrawal of progs- 
cution—Formal order of discharge ‘not passéd — 
Accomplice =~ Zi 
——Admissibility—-Statement made by mit. 
ness to police officer-—-Refreshing of memory by , 
police oficer by referonce to statement recorded by 
him-—~Reproduction of statement from _recollection 
—Accused’s right to inspect document uged b 
police officer for refreshing memory . 357 
Statement of victim how far and 602 











credible | 
Plea that land was given in.lien óf claim 

' for maintenance—U nregistered document—Admis- 
sibility in evidenoe—Proof of transaction not affect. 
ing land < 
— Some of the poems in a book forming 
basis of charge--Reference to other poems for as- 
> certaining intention, -~ « 854 
———-——Oicumstantial + evidence—Burder of 
proof —Conviction—Hapsrt evidencs, valus -of —Ew- 





pert in handwriting —Conviction based on the opinion ~ 


of expert. sa 


In tho case of ciroumstantial ovidencə; ib is | 
incumbent on the prosecution to show that ib “is . 


impossible .to explain the circamatances otherwias 
than upon the hypothosis’ of the aconsed being 
the guilty person. A -coaviction based upon cir- 
cumstantial evidence alone cannot be sustained an- 
less it can bs shown beyond reasonable doubt. | 
that the guilt of the aoousad 13 bas only nybobhesia T 
possible. lk 

To- base a conviction upon tho opinion “of an 
expert abang yai ig ig, 23 8 goneral role, very |! 
unsafe. : 

‘Sri Kant y. Emperor, 2A L. J. dik 2 Or L.J. "853, 
Kah Olaran Mukhsiji v. King-Empsvor, G A.L. J. 194 
2 Ind, Oas. 164; 9 Or. L. J. 478, followed. 


Althongh expert evidence derived from comparison __ 


of handwriting is very valuable as evidenc3 corroborat- 
ing the direct evidence, 1f auy, oa the paint, it iz only 
in rare cases that it can take its place. 

Where, according to the opinion of the expert, a 


-few similarities are discovered between the genuine 


- handwriting of the accused and the forged signaturas 
bub thero is no marked psouliarity in the. hand- 
writing of the acensod ar the complainant, nor is the 
style rare, it i3 unsafe to conclude that the accused 
was the nuthor of the forged, signatures, Lanta 
PRASADU, peers 18 0.0.1 3 
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Evidence Act (I of -1872), 6. I | —Habi- 
tual cheat—Proof 29 


one of the accused not to be admitted againat others— 

Evidence, improper admission of, +n jury wial—High 

Court, power of, to enquire where there was sufficient 

evidence besides — Evidence smproperly admitted, 

where trivial-—Failure of justice —General principle 

—Re-trial, | 

Where one of the accused laid ao counter-informa- - 
tion before the Police, containing on admission that 
all the accused were present at the occurrence, and 
the connter-information was admitted ag evidence 
against the other aceused parsons 

Held, that the evidence was proporly admitted as 
against the accused who laid the information, for 
thongh it contained a statemont made by him toa 
Police officer it could not be regarded as a confession 
under gection 25 of the Evidence Act; but that there 
was an improper adimission of evidence as far as the 
other-accnsed were concerned. 

Where in a trial by jury, evidence has been impro- 
perly admitted, the High Conart Has power,” under 
section 167 of the Evidence Act, to enquire whether 
independently of the evidence, there was sufficient 
evidence to justify the decision. And if it considers 
that the improperly admitted evidence was so trivial 
that it could not have occasioned a failure of justice, 
it should not order a re-trial but should proceed to 
make kuch an enquiry as is contemplated by section 
167 of the Evidence Act. 

ein the present case, a re-trial was ordered. 

Sadhu Shethh v. Emperor, 4 O. W.N. th referred 

to. HAZIR ALI v. Farperor, 110. L. J. 301- 315 


s — 8, Z7—Admissibility of statement 
_ of accused pointing out places where stolen proper- 
ty was conosaled—Independent prior discovery b 
. police 769 


Gumarang 








| 33—TWitness—Hwamination-in- 
chief—Death bafore i oss-eaane! nation Admirasibility 
of evidence. 

The plaintiff was sented in chief but died batons 
his cross-examination. It was contended that such , 
evidence was inadmissible: 

‘Held, that without going so far as to hold that it is 
inadmissible, it is clear that the principle ‘underlying 
seotion 33 of the Indian Evidence Act points to the 
conclusion that gaoh evidence ought not ordi ey 
to be acted upon. Rosrt. YADALA PILAMMA, 7 BS i 


s. T.4l 


e 88. 35, 90— copy of a document, 
—Admissibiliiy—Ordiniry correspondence of public 
~ gervaats, whether within the meaning of 3. 85, 





‘A copy of a document is not admissible under gso- , 
tion-90 of the Evidence Act unless the original is * 


preved to have been lost or destroyed. ~ 
Section 35 of the Evidence Act does not apply to 
ordinary correspondence conducted by officials. The 


- entry must be in something which 1s either book, 


register or record. J IYOYAMBA Bar v. VENGALAKSHAT; 
7 ML. T. 117 827 
——— ——_—~ 8. 57, ig “Sidicial netics vot 
Honorary Magistrate’s signature ~ 537 
aa en 8. 65 (c) —Proof—Oontenta of 
burnt decree 660 


evidence ° 








—— $. 91—Parol agreement to leaso 
g 56 


ss. 25, I 67—Almission by 


—— Sa 9D —Atnissibility of -copy of 
oe ee 827. 
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——- S. 92—Agreoment contrary to 
the terms of gift 97 
ar 105—Burden of proving ex- 
ception vid 
-e 8, 108 — Presumption of death— 

Time of death. 

-The presumption that arises ona man not hayme 
been heard'of for seven years, isa presumption that 
he is dead at the time when the question ig raised, 
and not at some antecedent dato, 

Fani Bhusan Bina: jee v. Surja Kant Roy Chowdhwi y, 
11 C. W. N.7883; 35 C. 25;5 C L J. 649, and Moolla 
Cassim v. Moolla Abdul Rahin, 10 6. Ww N. 33; 33 C. 
173 at p: 176;2 C.L J 236; 13 M. L. J 317; 7 Bon. 
L. R. 892, 3 A. L. J. 798; 32 I. A. 177, followed. NARKI 
v, Pumgia, 14 0. W. N. 341, 11 C. L. J. 138 709 


s —— Sa I 14 —Presumption of pay- 
TEON of 20 years from date of a 








——— aan §, I I 5—Estoppel— Administrator 
paying money to a third person with the consent 
of the benoficiary—Effect of such payment 633 


——- 8. 116—Donial of lessor’s title 




















- 870 

— 58, 123, 124—0fcial commu- 

nication 714 
——— 8. 125—Information regarding 
commission of any offence 714 


S. 157—Provision controlled by 
157 


S. IGI -357 
— Sa 167-~Improper admission of 
evidence in Jury tral—Power of High Court to en- 
; quire whether there was enfficiont evidence besidas 


B 162, Cr, P. ©, 














i 3 
Kebun On of decree. See Civiu Proce- 


DURE CODE. 
——--——Decree Against assets in hands 
of -mortgagor’a son—Alitakshara Law—Property 
coming by survivorship, if assets 14s 
———-—Decreo for money against father— 

Attachment ‘and sale of family property, SE 
l ne 2 


Forum of appeal 875 
ree na nner a AT een profits, assessment of — 
Mesne profits, decree for—Not proceeding in exo- 
cution—Ras judieata—What remedy open to de- 
fendant 387 
mama ————~--—_Mesne profits, assessment of — 

CAntinuation of original suit-—Death of der ee-holder 

Substitution —Limitation — Civil Procedure Coda (Act 

XIV of 1882), 4. 865. 

An application for the assossment of mesne profits 
ia not a proceeding in execution of the decrec, but 
merely a continuation of the original surt, 

Puran Chand v, Roy Radha Kishen, 19 C. 182 (F.B.), 
followed. 

Therefore, the provision of sections 385 of the Civil 
Proceduro Gode, 1882, are applicable to such an appli- 
cation; and consequently if no proceodings in order 
to substitute the representatives of the deceased 
decreo-holder or to have the masne profits assessed 
be takén within six months from date of the death of 
tho original decree-holder, an application for the par- 
pose will be barred. DEBENDRA NATH Goswami vt. 
KHIRODH OHANDRA 27 
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r . £ 


- Mortgage suit—-Compromise decree 
—Money decree ~ Mortgage property. can be attach- 
- ed and sold 419 








Possession in execution with the 
help óf the Oourt—Subsequent dispossession — 
“Confirmation of decree-Application’ for execution 
—Naintainability 776 
- -Powers of Court—J nda empower- 
ed'o issne warrant has power to order exemp- 

tion. 909 














Transfer of decres—Order of trans- 

| fer signed by sheristadar as ‘by order,’ validity of 
—Pecuniary limits of District Munsif’s jurisdiction 
for purposes of execution 15 


ad 











jant- judgment-debtors, effect of, against others— 

- Limttation Act (IX of 1908), Sch. I, art. 182. 

‘Where a decree has been passed jointly’ against 
more persons than one, an application for exeoution 
mado against some of them will keep the decree alive 
against them all. S 


- Harendra Lal Roy Chowdhry v. Sham Lal Sen, 27° 


©. 210, distinguished. KABILASI BUNYAK e, Rupe 
Partas Sant, 18 O. C. 48 - 800 


ewe no for receiver after 
sale—Step-in-ard of execution. 

The lands of a mortgagor were sold but pending 
confirmation of sale, the decree- holders, fearing the 
loss of property owing to failure to pay “Government 
revenue and the possibility of attachment and gale, 





applied for the appointment of a receiver to harvest 


the crop and pay the revenue: 


Held, that such an application was a TE in-aid of. 


execution, A receiver can bo appointed aftor sale, 
but before confirmation, for the preservation of. the 
property. BAMBASIVA MUDALI 1. KRISHNAN, T M 
L.. T. 88 75! 


—_ 











Application jor attachment of 
houte and share im revenud paying mouzah—eturn 
of application for necessary extract from Collectorate 


Register and for valuation—LRe-filing beyond period ` 


of lumitation——Application, step-in-aid of executron— 
Limitation Act (KV of 1877); Sch, II, art. ue el. 


(4). 
A decree was obtained on Angust 6, 1902, and the 


first application for execution was struck off on Juno- 


6, 1995. A second application was made on December 
5, 1907, which was admittedly within time. The: 
application was in proper form., It was for the 
attachment of a certain. house and some shares in a 
' revenue-paying wousah, The executing Court with- 
out entertaining the application returned it for sup- 
plying the “necessary extract from the Oollectorate 
Register under section 238, Oivil Procedure Code, 
1892, and for, œ correct valuation within ten days. 
The application was re-filed on June 15, 1908, with 
an application explaining the delay: 

Held, that the application of December 5, 1907, was 
an effective step-in-aid of execution, and that the &p- 
plication for execution was not barred. 

‘Held, also, that an application by the decree-holder 
to the Collector for the necessary extracts, is a step- 
in-aid of execution. 

Gopal Ohander v. Gosain Das, 25 O. 594 and Juwat 
Dube v. Kali Oharan, 20 A. 478, relied on, MATHURA 
PROSAD v. ANURAGO Kore, 14 O. W. N. 481 579 


~ 
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AGE by mukhtear—RMuk- 
htearnamah accapted by Aim-—Name of mukhtear 
omitted from mukhtearnamah by mistake—Amend- 
ment of mukhtearnamah-—~Inherent power of Court to 
allow amendment—-Diseretion of Court—-Amendment 
validates proceeding from inception. ` 
An application made by a mukhtear whose name 

was by mistake omitted from the mukhtearnamah can 

be validated by-a snbsequeni amendment which the 

Court has inherent power to allow to be made, and 

the amended muditea:namah takes. effect from the 

date when it was onginally filed . - 

The allowance of amendments must in every stage 
of the case reat with the discretion of the: Court, and 
that discretion must depend largely on the spocial 
circumstances of each case. Amendments mnst not 
be allowed to prejudice the substantial rights of -the 
party in favour of whose opponent the amendment 
is allowed; but observing due caution in that regard, 


“the time and extent of. each amendment are in the ` 


judicial discretion of the Court. 

Hardin v. Boyd, 118-U. S. 756 at p. 761, Oodington v. 

Moff, 14 N. J. Eq. 430, 82 Am. Dec. 258, followed. 

A decree was obtained on- July 6, 1905. On June 
29, 1908, the decree-holder applied for execution. This 
application was presented by a mukhtearwho signed 


“on the back of the mukhtearnamah attached to the 


application, but the body of the mukhtearnamah did 
not contain his name, the omission being due to the 
mistake of the writer. The officer of-the Court whe 
examined the application overlooked this defect, 
though ho returned the application for amendment, 
within seven days, on July 2, 1908, as the propertios 
sought to bo atinachod were imperfectly deseribed. 
The application was amended and re-filed on July 6. 
On August 5, the judgment-debtor filed .objeozions 
but no objection Was expressly taken that the mukh- 
tear had not been duly empowered to file the ap- 
plication: On, September 10, thp decree-holder filed 
an application stating that by an oversight the name 
of the mukhtear had been omitted from the smukhtear- 
nimah and along with it è properly executed mukhtear- .. 
namah in favour of the mukhtear was filed and the 
Court directed this document to be placed on the” 
record:. 

Held, that it was competent to the Court to allow 
the omission to be supplied; that‘the application of 
September 10 should be treated asan application for 
amendment of the mukhtearnamah, that as goon as 
the defect was removed the proceeding was valid: 
ated from its inception, and that the application for 


-execution was, therefore, not. barred. Canayunmssa 


Briar v. Kaz BASIRAR RADMAN, 11 C. L. J. 286; -37 C. 
399 - 532 


Application in accordance with law— 
Assignment of decree by some of decrec-holders to one 
of them—Refusal of those who did not assign to jon 
assignees 1n ewecution—Failure to prove laa of 
assignment, effect of ~Parties. 








Some of the decree-holders in a suit - assigned —the 


decree in favour of one of them. The others having 


refused to join the assignee in execution, he applied 
for execution making thgm defendants: 

Heid, (1) that this was an application in necord- 
ance with law , 

(2) that the failure of the ee decree- holder 


* 


r 
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to prove the validity of the assignment did not mako- 
his application any the less in accordanco with law. 
Sieepada Brahmayya -Pantulu v. Parasaramayya, 12 





M. L. J. 348, referred to. VASHA KUTHIYARKATH v.*ASHI 
KALAKATH, 7 M. L. T, 247 - + 120 
~M ABZistant Surgeon in Alilitary 


employ-—~Salary not attachuble—Army Act (44-and 
"46 Vict. Ch. 68), sa. 186, 144, proviso, 190—Civil 


Procedure Code (Act Y of 1908), ss. 2 (17), 60 (1) » 


(JO KAT, r. 48 (3)—“Public officer,” meaning of— 
“Gazetted offices,” meaning of—Practice—Procedure 
tthere disbursing officer 1efuses fo comply with order 
of attachment. 


_ An Assistant Surgeon of a Station Hospital in 


_ military employ is not a “public officer’ within the 


meaning of proviso (:) of section 60 of the Civil 
Procedure , Code, 1908 He is neither a “Gazettod 
officer” under section 2 (17) (e) of the Code nor does 
he come under sub-clause (A) of section 2 (17). 

Consequently, his pay is absolutely protected from 
attachment in execution.of a decree. 

Where a disbursing officer refuses to comply with 
an order of attachment, iasued by n Civil Court against 
the pay of na public officer serving under him, the 
Court should proceed to’ recover from, Government, 
for the bencfit of the decree-holder, the sums which 
should have been stopped out of the judgment-dobtor’s 
wey and remitted tothe Court, leaving the Govern- 
ment to settle np as ib pleases with its officer, the 
judgment-debtor, Oakes & Co v. Disoarcis, 10 P. R. 
1910 802 
Contribution suit—Decree pass- 

ed severally aguinst debtors — Sale of joint property of 

debtors in exsscution—Irregularity—Ciwu Procedure 

Code (Act XIV of 1883), 8 311. 

- In execution of a decree passed against several 
persons severally, a property held by them jointly 
was sold: Held, that this was a material irregularity ` 
aud if substantial loss was the result of 16, the sale 
ought to be set aside. SURENDRA Natu PAL v. AkHOY 
Kesar PAL 647 
———— Coste in course of ewecution pro- 
cesdings—Sepas ate application for realisation—Appli- 
cation for execution against both judgment-debtors— 
~- Application tn accordance with law—Inmitation Act 
+ (XV of 1877), Bch. II, art. 179 el. (4). ` 

When costs have been directed to be paidin the 
course of excontion proceedings, soparate execution 
may be taken out for realisation of these costs apart 
ftòm any application to realise whatever is duo under 
the original decree. : - 

Hulasi v. Mariku, 5 A. 286, followed. i 

Where tho only defect in an application for execu- 
tion was, in so far as ibt was one for realisation of the 
costs of the previous execution proceedings, that the 
decree-holder prayed for realisation thereof not from 
one judgment-dobtor, as he should have done, but 
from both the judgment-debtors: Held, that that did 
not yitiate tho application, for it would have been 
‘competent to the Gourt to direct execution to issue 
against both the judgment-debtorsa for recovery of the 
balance of the decree and against one judgment: 


x 








Fete EEE anang anana 








. debtor for realisation of thé@,costs of the previous 


execution proceedings. h f 
Chatter v. Newal Singh, '12 A. 64 and Munawar 
Husain v. Jani Bijai, 2 A L. J. 378; 27 A. 619, dis- 
tiuguished, Suxua “BINDHU Sanyal v. JOGESWAR 
BHATTACHARIEH EA ta | 480 
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Decree adiniited to be fully eatis. 
fied— Application for further execution not admtanible 
—Proper course for decree-holder 18 review 
A decree-holder is not entitled to pnt in an appli- 

cation for further execution of hia deste after, in 
execution of a previous application, the full amount 
stated in that application had been paid and the 
decree admitted to be fally satisfied and so entered 
by an order of the Court. 

The proper course, if there had beon any mistake, 
would be for the decree-holder to come in for p 
review. 

Nilratan Khasnobish v. Ram Rattan Chatterji, 5 C. 
W. N .627, distinguished. KAPILUDDIN AHMAD v, 
KAMARUDDIN AHMED ` n7 


+ 
aaeeei 





- Decree for possession—Resiotance 
to execution-——Property n possession of third 
. party—Bummary enquiry into claim of third paty 

~~-Procedure—Civ:l Procedure Code (Act XIV 

of 1882), 2 831—Civil Piocedure Code (Act F of 
_ 1908), O XXI, Rr. 97, 99, 108—Differ ence between old 

and new law. - 

Where in execution of a decroe for possession, a 
third party is found in possession of the property 
decreed and, resisting delivery of possession there- 
of to the decree-holder, the executing Court should, 
under Order XXI, Rules 97 and 99, of the Civil Pro. 
cedure .Code, 1908, make a summary enquiry 
into the claim of the third party that he is im 
possession “in good faith” and pronounce a decision 
leaving the aggrieved party to hig remedy by suit 
under Rule 103. 
~ Difference in procedure between section 331 of the 
old Code and Rr, 97, 99, 103 of Order XXI of tho new 
Code explained: Har Ninan v. SHANMII Mat, 14 P. 
R. 1910 
= Decree, interp etationr of—Res judicata— 
Civil Procedure Oode (Act V of 1908), ss 52, 53—~ 

Applicability of. 

Iu execution proceedings the Court executing 
the decree held that the decree, as it stood, could 
not be enforced against the uncestral property of 
the jadgment-debtor, but that it could be enforced 
only against the property which had come to 
him by way of inheritance. Held, that on u sub- 
sequent application for execution of the same decree, 
made after the passing of Act V of 1908, it could 
not be said that the decree was enforceable against 
the ancestral property, that the interpretation of 
the decree had become res judicata between thie 
pares and that thealteration inlaw, as contained in 
seotions 52 and 53 of Act V of 1908, did not affect 
the qaestion. COLLEOTOR oF SHAHJAHANPUR v. KUNJ 
BEHARI Lau, 7 A. L. J. 190; 82 A. 210 


Decree burnt-——Re-construction of 
decree——Rule of limitation for execution not suspended 
during re-construction—Copy of decree not necessary 
to be filed with application for execution——Oontento of 
bu: nt decree-——Proof—Evidence Act (I of 1872), 5. 65 
cl. (c)-—-Step-in-aid of ewecution, application for ve~ 
construction 18 not—Limitation Act (XV of 1877), 
Sch. I, art. 179, cl. (4). 

As the Code of Civil Procedure does not require 





_that a copy of the decree should be annexed to an 


application for execution, there is no necessity for 
the decree-holder to apply for re-construction of the 
decree before applying for eaecution ; and the opers 
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ation of the rule of limitation for ‘execution of a 
decree will not ba suspended for the. benefit of the 
decros-holder. during the time oconpied in re-con- 
struction of the decree. 

Therefore, where a decree was passed in June 1907 
and burnt in November of tho same yoar and the 
- decree-holder apphed in March 1902 for re-construc- 
tion of the decree and the dpplication was, alowed 
anudon March 23, 1995, the decree-holder applied for 
execution. ` 

Held, that the ‘application was barred, as it was 
not made within three years from the date of the 
decree. 

Heid, farther, that as the decoa holdet could have 
apphed for execution without a copy of the decree, 
the application, to re-construct the decree was’ noed- 
less and could not properly be regarded as an appli- 
cation to take a atep-in-aid of execution. 

Kenhi Munnin v. Seshagiri, 6 M. 141, distinguished. 

Gopilandy y. Domburu, IL M. 336; Range v. Bala- 


rainasimi, 21 M, 499. and Rajaram v. Bang, 23 B. 
81l; relied on. Ras GE Banay U. ISHWARDHARI 
SINGH, l1 C. L. J. 243 6 


Order to selb properties 
ı certain order—Subseqnent application “not to well” 
proptrty in that ordsr—Res judicata. ; 

Where upon an objection to an application for 
oxecution ofa decree, an order was made directing 
thit the properties affected by tha decrees should. be 
sold in a certain order: H-ld, that the. same question 
could not be re-opened upon s subsequeat-applicatioa - 

for execution of the same decree. 

, Vugesher Prisad Singh v. Srinivas Pu ide, A, W. 
N. (1891) 33, followed. 
| Muhammad Ismail v. Waur Ah, 4 ALT 430, ACW.’ 
N..(1997) 163; Behri Lal v. Majid Ali, A.W N. (1897) 
29, referred to. MURLIDHAR v. Gows,7 A. L.-J 
491 of 210 
— Sale—Purchase money, fight of 

decree-holder to taks, when acerues—Intei est, right of | 

. dscree-holder to get, upto whan — Poundages fee — ~v- 

pense of sale. 

Although the sale proceeds could not be available 
for the satisfaction of the decres, and the mortgagee 
decree-holder would not be ontitled to handle the cash 

; un to the date when the sale was oonfirmad, yet, if 
as a matter of fact, he withdrew the money before 
that time, then he was entitled to interest only up 
to the date when the full purchase money was paid. 

- The Roles of the High Oourt clearly contemplato 
that the poundage fees are to be taken as costs of the 
exec.ition to be recovered from the judgmant-debtor; 
and where asarety bound himself to make good the 
sum by which the sale proceeds of the property fell 
‘short of the decretal amount Held, that the suroty 
bound himself to make good any sum which the sale 
proceeds after defraying the expenses of the sale 
including the poundage fees-fell short of the amount 
decreed. SUNDRI v. HARI PROSAD SINGH 39 


— Sale —Decree passed against dead 
person—Nullity—No ev2sution of such decree main- 
tainable, ' 

Ifa decree was passed against a person who, at 
‘that time, was not in existence, it was a bad_decroe 
thoagh passed as æ result of a bonu fide muistako, 
und could be successfully impugned by any person 
against whom it was actualy pasaod, and on such a 
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decree, of courso, no- oxecution could be legally had, `e 


such “a decree would he a nullity and might be dis- 
regarded without any proceeding to set them asido. . 

Khairajmal v. Dum, 341. A. 23; 2 A. L.J 71;1C. L. 
J. 584, 7 Bom L R l; 90 W.N. 201; 32 O. 296 and 
"Kishen Ohunder Ghose v Musammat Ashoor un, Marshall 
647, followed. Risinr Kaxr Brows v. Karimar 
Aut 


[1910 


Executor —Trads-trustes —Linbility., for debta— - 
594 


Joining co-executor as trado-trustec 


Expert evidence,’ value Of —Export in 
aa a ca based on the opinion of 


55 

Bc iosives Act (IV of 1834)—License— 
Fatakhas. 

No license for the manufactuie or sile of patakhas 

is required under the Explosives Act. EMPEROR v. 

BANSIDHAR, 8 P. R. 1910 Cr; 9 P. W. R. 1910 oe 


91 
Factories Act (XV of 1871), 8. I5 by i 


(e), Rule 22 (I1)—Ordsr or notice from In- 
spector of Factories not necessary —Ofense, when com- 
plete —Disobedience of rules. 

No order‘or notica from ‘the Inspector of inate dicey 
is necessary before a person, who has not conformed 
to the-rnles made under the Factories Aci, can be 
It is the daty af 
gucu paraoa to oboy tha rules and in case of his disobe- 
dieaco hp b3comas liable ta conviction whether there 
was aay odor or not from tha [uspactor calling upon 
“him to obey the rules. EMPEROR v. RANOONIAN PIR- 
BAL, 12 Bos L-R 223 969 

R. 222 dp 989 


False imprisonment —But from wharf by 
turnstile without paymsnt—Prevention by force but 
without excessive violence. - 

‘The plaintiff paid a -penny on entering the hase 
of the defendants to stay there till a boat should 
start and then be taken by tho boat to the other side 
-of the river. “Thea to- plaintiff changed his mind, 
and wished to go back. The, rules.as'to the exit from, 
the wharf by the turnstile required a ponny for any 
person who went thréugh. This the plaintiff refused 
to pay, and he was by force prevontad from going 
“through the-tarnstile, but no excessive violence was 
used. The plaintiff claimed damages for assault and 
false imprisonment : 

Held, that there was no assault or false i imprison- 
ment, as the dofendanta were ontitled” to rosisb a 
forcible passage through their tarnstile without pay- 
ing the penny required to be paid by their rules, 
RoBERTSON v, BALMAIN Nsw Furey Oo, 14 0. W.N. 

2-P. C., 

Fraud—J urisdiction —Setting aside decree of an- 
other Court- 648. 

women — Ñ xeoution, of decree—Limitation—Pleadings 











—-— Betting aside of decreo—Re-opening’ of the 
968 


Fraudulent transfer of property to defoat 
creditors—Oonversion, of land into cash to dofeat 
creditors-~Vendee halping vendor to defeat—Ven- 
dor’s créditora—Good faith—Burden of proof 33 

Braud of transferec an 

essential elemont-—Inadeqnate consideration—Pre- 

sumption of fraid—Good faith and valuable con- 

sidoration—Frnud--Pleading 179 





k 


$ Vol. V] 


<. becomes indefeasible when 12 years have elapsed: 
> since the date of the grant. 
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S. 7—Gaming im one room— 
Conviction of persons siling in another room—-Pre- 
sumption, 

A and B were sitting in a room and were convicted 
for gaming along with othera who were gaming in an: 
othor 100m. Tho .100m m which A and B -were 
sitting formed part of the common gaming house: 

Held, that the ae A A and B was right. 
NARAIN A, Inre, TM, L.T. 1 9 
u Japa SAUBES Act (X of datas 5 Se 


2 are a (d) (e) 804 
amanna a wen aman amara a By LÉ 905 
Gilft—Sale-—P: ice—Money — Consideration — Past 
and future services—Money value 599 
Grant—Anubhavam of lands—Surrender of lands~- 

Alienation—Limitation. 

A grantof land with an anubhavan right only for 
thirty-five paras of paddy is an anubhavam grant and 
the fact that there was Aanom aavanced does not 
make it any the less an anubhavain. «> 

Vythilingam Pillai v. Kuthira Vattath Nair, 29 M, 
501; 16 M. L-J. 858; 1 M. L. T. 290, referrod to 

A grant by a person having no power of alienation 
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OHIRALAYATH AYINKOOT- 
TIBV ToozHuKat Utaya,7 M L. T. 188 33 
Gyardian ~~ Minor—Hindu Law — Joint famly . 

— Guardian of prison can be appointed—Guai dian 

of property cannot be appointed—Sepsration—Alinor 

under the care of third person—Suit for establishing 

- a hansaction on behalf of joint family, effect of. 

Where a minor is a member of ajoint Hindu family, 
a guardian of the minor’s property, held jointly with 
the othef members, cannot be appointed, but there 
is no bar to the appointment of a guardian of the 
miinor’s person. 

Ghurid Ullah v Khalak Singh, 25 A. 407, followed. 

Thera i igno inconsistency iu a guardian of the 
minor’s person being appointed without any appoint- 
ment of guardian of the joint property” of which the 
minor is aco-parcenor. ` 

-Bindaji v. Mathurabas, 80 B. 152; 7 Bom. L. R. 809, 
followed. : 

The fact that the minor is under the caro of a per- 
son not interested as an heir in his death, does not of 
“itself terminate the rolations of the minor and his co- 
- parceners ag members of a joint famuly. 

A suit by one member óf a joint Tindu family | 
against another on the allegation that an acquisition 
wasfor the joint family and not meroly for the 
member ‘in whose “name it was recorded, does not 
offect separation. 

Bishen Singh v Kishan Chand, 2 P. B. 1892 and Joy ` 
Narain Gut v Gireesh Ohunder Aytee, 4 O. 434, 6 
1. A. 228, distinguished. BAM KISHEN v. BELI BAM, "93 
P. B 1910, 33 P. W.R 1910 887 
Guardians and Wards Act (VIII of 

1890), S. 

ed. guardian— Welfare of minor considered from 

standpoint of his religion -571 

a SI —Permission to mort- 

gage minor's edtate—Permisston not in due form 

—~Hortgagse not bound to go behind order—Fraud. 

Where an 'application by a guardian of a minor for 
permission to mortgage the minor’s estate: contains 
the requirements laid ‘down in section 81 of the 


Guardians and Wards Act, tis, tho. nocessity or the. La. T.94 


` 
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Gambling Act (HI of 1837), ss. 34 
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Guardians and Wards Acon 


advautage which would acorno to tho minor if the 
pernussion wore granted, but the order granting the 
permission did not recite them as required by cl. (2) 
of section 31: 

- Held, that it may be assumed that the Court.adopt- 


, od the statements, and the order sabstantially 


me 
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oy 
r 


I 7—Fitness of person to be appoint- , 


complied with the provisions of tho section, and 
that the per mission. was- good if not obtained by 
fraud. 

A mortgagee is not bound to go behind the order 
and enquire whether the order ought to have been 
‘made or, nob, where no case of fraud is “lleged , anil 
the mortgage executed under tho permiasion ig rool 
and binding on the minor. 

Ganja Pershad Sahu v. Moharans Bibi, 12 L A 47; 
11 C. 379, followed. Rauesrvan SINGH v. Daavpar 
fixan, 11 O. D. J. 197 334 
Hat, profits from, not liable to road-cess—Rale of 

Board of Revenue to the contrary, ultra vires—~Pay- 

mon’ of road-cess on hat by landlord not recover. 

able from tenant 254 
‘Hereditary Village Se Act 

(Mad. Act IH of 1895), ss. 3, 5— 

Blacksmith’s inam in a proprietary estate whether 

‘Liable to ba attached in en2cution ofta decree 

An inam land ina proprietary estate attached to 
the office of a village blacksmith is liable to be 

-attached and sold in execution of a decree. 

By section 3 of the Hereditary Village Officas Act, 
the village offices mentioned in clacs 4 of that soc- 
tion, if they are offices in proprietary estato are ox- 
cluded from the operation of the Act as provided for 
in clause 3 of section 3. 

Rajah of Vizianagaram v Dantwads Challah, 23 M. 
84, distinguished. CHINNAYA AsARIv. ANNAYAPPA 
MOONIAPPA, TM. L. T. 264 41 

—-—-Ss. 3, 2Į—Clam to 
hold the office of village carpenter—Zamindari and 

Proprietary estates—Juriadiction of Civil Cou: ts. 

Clauses. (8) and (4) of section 3 of Madras Act ILI 
of 1805 must be construed together and as in clause 
(8), in the case of hereditary village offices in pro- 

prietary estates the offices named in clause (4) aro 
excepted, clause (4) should be construed to mean that 
-the Act applies to the hereditary office of villige 
artisans, such as carpenter otec., only in villages othor 
than proprietary estates. 

, Civil Courts have jurisdiction to entertain clans 
to hold the office of village carpenter in zamindan 
village, but not in proprietary estates 

Pichuvayyan v. Vilakkudayan dsw, 2L M, 181, 
Palamalar Padayachi v. Shanmuga Awears, 17 M. 302, 
Soundara Pandia Thevan v. Velathiappa Thevan, 26 M. 
490, distinguished. VEERABADRAN ACHARI p. SUPPI AH 
Acutant, 7 M. L. 'T. 108 
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S. 5—Service Inam lands 
‘Shall not be liable to be transferred,’ meaning of 
-Grant of a permanent lease, whether within the pios 
hibition of the section. 
. The transfer that is prohibited by section 6 of 
Madras Act HI of 1895 1s the transfer. of ownership. 
The grant of a permanent leaso of omoluments attach- 
ed to offices is not a transfer within the meaning of 
the section and, therefore, is not invalid. 
Vencateswara Yettiappa Naicker v. dAlagoo Mootoo 
Servagaren, 8 M. I. A. 327; 4 W. R. 78 (P.O), reforr. 
ed to. KSHKrRABARO Bissoxi v, SOBHANAPURAM, i AL. 
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Hered ae Village Offices Act— 
i concld, ; 
rem —38. I 3, 21 —Jurisdic- 


tion of Civil Courts—-Lease of inam by the mam- 

“holder—Suit to eject tenant on the expiry of lease. ` 

A suit for possession of Village Officer’s inam land 
onthe expiry of a lease by the snam-Holder to m 
tenant is cognisablé by the Civil Courts. 

Sections 13 and 21 of Madras Act 111 of 1895 
should be. read together, and a suit for possession 
from a tenant on the expiry of his lease does not 
fall within the terms of section 13 
_ Kesaram Nasasimhulu v. Narasimhulu Patnaidu, 30 
“AM. 126, explained. , 

Kesaram Narasimhuly v. Fuddanda Rao Narasimhulu, 
16 M. L. J. 888 at p. 836; 1 M. L. T. 102 and C. R. 
P. No. 3 of 1908, referred to. i 

In such a cage plaintiff will not be entitled- to Wass 
his suit on his title to the inam. 

Basappa v. Venkatappa, 4 M H. ©. R. 70, dis- 
tinguished. Mavouru BEBTHARAM NAIDU v. Donpi 
Baxi, 7 al. L. T. 181; 20 M. L. J. 91 13 

—__ SS 13, 21—Sut jor 
possession of land—Jurisdiction of Civil Courts. 
Where a suit is for jand and is not based on the 
+, ground that tho land constitutes part of the emolu- 
ments of the office, nor pertains to any right to succeed 
to any of the offices mentioned in section 13 of tho 
Hereditary Village Offces Act, nor raives a question 
as to the rate or amount of the emoluments of such 
office, Civil Courts have jarisdiction to entertain it 

Section 18 of Madras Act III of 1885 is an enabl- 
ing section conferring jurisdiction on Revenue Coarts 
and by itself canndt oust the jurisdiction of Civil 
Courte which would otherwise exist. 

Kesaram Narasimhulu v. Narasmhulu Patraidu, 30 
MM. 126, referred to.. Gavura BAMANNAN Y. ADARLA 
Ratrayya, 7 M. L. T. 186; 20 M.L J 94 136 
eaaa mmm abangan §. 21 136, 137, 477 
High Courts Act (24 &.25 Mics i 





104), 8 9 
High "Court (Calcutta) Rules and 


Circular Orders, Civil, Chapter VI 
Rules 36 (b) and 37 (b). 770 

~ Rules and Orders 
Rule 740 1003 











High Court —Ju P MA — Division Bench — - 


Legal Practitioners Act (XVIII of 1879), 8. 14— 
Reference-—Practice 
| Although there hag been no framed rule of iie 
High Court expressly allotting references under 


INDIAN 


CASES. > 


[1910 
Hindu- Law- contd. 
dra Mazumdar v. Hamathi Shaha, 32 C. 62 at p. 65, 


Thi urola Punnanuna y Ohiruvolu, 29 M. 390; 1. M. 
L. T. 183; 16 M. L. J. 307 (F. B), referred to. 


> CHIDAMBARA REDDIAR v. NALLAMMAL, 7 M. L T. 265° 





— Gift with the consent of nest reve: sioner— Remoter 

severoionei’s right to contest. ` ~ 
- Where a Hindu mother alienated her deceased! 
son’s property by way of gift with the consent of the 
next reversioner: 

Held, that the transfer could be impeached by the 
remotor reyersioner 

Ramphal Rat v. Tula Kuari, GA. 116, followed. 

Bajrang: Singh v. Manokarnika Bal heh Singh, 35 I. 
“A. 1; 30 A 1.8 M. T. T.I (P.O); 12 C. W.N. 745 9 
Bom L R. 1348,6 0. L. J. 766; 5 A. L. d.l, distin- 
guished, 

Where the nearest reversionary heir refuses with- 
out sufficient cause to institute proceedings or if ho 
has precluded himself by his own act or conduct from 
suing, or has colluded with the widow or.has con- 
curred in'the act alleged to be wrongful, the next 
presumable reversionary heir would be entitled to sue 

Ram Anand Kunwar v. The, Uourt of Wards, 6 C, 


“464, 8: I A. 14; BO. LR. 881, followed. BAKATA- 


4 


section 14 0f the Legal Practitioners Act to any’ ' 


particular Bench, the long and undeviating practice 
of the Court is that such matters are heard by the 
Bench constituted for hearing Civil appeals eto. from 
the particular district. ABINASH CHANDRA MOITRA 
In re, 14 C. W.N. 276; 37 0.178 40 

——- 1003 


Jurisdiction to grant probate 
See JURISDICTION. 

‘Hindu ‘Law—-Allenation by widow—Right 
of nearest veversioner to contest, when heir next 
after widow ts also a lim ited owner. 

The nearest reversioner „ofa deceased Hindu can 
-sue to setaside an alienation by the widow, where the 

“heir next after the widow is also a limited owner, as 

for instance, a daughter. 

Rani Anand Kunwar v. Court of Wards, 6 C. 7 ‘64, 
distinguished. 
Raghupathi v, Tirwmalai, 15-M. 422, Abinash Chan- 


~ 











`. aside alienation by a widow—Burden of proof— 


WAR T. BHAGWANA, 7A.L J: 181, 32 A. 178 


moment werner TH doo a power — Gift— Eai u- 
tual benefit of her own soul-—Legal necessity—Irans- - 


es mee 





Allenation by female—Mitakshara _ 


x 


fer of small portion of her husband's estate—Datghter - 


—Next reversioner-—~Right to sue to set aside an 
PE 
A daughter according to Hindu Law is the next 

reversioner. 

Ishwar Narain v. Janki, 15 A 182, followed. 

As such she is entitled: to sue to seb. aside a gift 
made by her mother of her father’s property. - 

Rani Anand Kunwar v. The Court of Wards, $ 0. 
764, followed. 

A widow cannot alienate by way of gift even an 
insignificant portion of her hasband’s ‘property for tho 
kenefit of her own goul, 

Puran Ra: v. Jai WE 482, followed. Unapar 


- p. BHAGWAN DRI 





a Ancestral propert y—<Afother’s 
power to alienate minor son's ancestral estate. 


A mother has no right to mortgage her minor son’s , 


ancestral property without a lawful necessity. MATH- 
URA PRASHAD Y. MAHTABI 








— ‘Sale by nedo to sutiafy a 
barred debt due from her husband—Necessity—Right | 
of reversionera to question the sale. 

_Where a Hindu widow sells her husband’s property - 
bona fide in satisfaction of a debt due by him and the 
sale is" otherwise such that, had the debt not been 
barred, it could be upheld under the Hindu Law as 
a sale for proper purposes, the mere fact that the 
debt is irrecoverable in consequence of the law of 
limitation will not of itself make the sale voidable by” 
the reversioners. 

Kandappe v. Subba, 18 M. 189, referred to, KANDA- 
SANI MANNAYAN F. RAJAGOPALASAMI, 19 M.-L. J. 868 

°° 382 
Reversioner—Sutt - 
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fe set 


Plaintiff to move that he was the nearest one 
widows death, 


287 ~ 
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Hindu Law- contà. Hindu Law —contd. 
A Hindu reversioner suing to set aside an alienation Impartible estate ~Maintenrace grant ~ 
made by a widow must prove not merely that,he was Partition Inheritance. 
è possible revorsioner but that he was one of the The decision in Laliteawar Singh v. Rameswar Singh, 
* persons entitled to succeed as the nearest surviving 36 C. 481, 13°C. W.N -938, 2 Ind. Cas. 290, does not 
á reversioner at the time of the widow’s death Ifany~ mean to go so fat as to lay down the broad rule that 


nearer reversioner was alive at the death of the male 
owner, he must be proved to have died at the time of 
the widow" 8 death. Buona PANDEY v., CHANDI 
< PANDEY | = `, : 


in no circumstances whatever can an impartible an- 
cestral estate, which was originally the joint property , 
of several members of a family, become the separate 
property of one member. a 
i <5 . : A separation in estate and from the joint family 
parcen ee natio re Wa a A does not follow asa necessary consequence from the 
A sale of a house, effected by the adult eR Ss receipt of a maintenance grant by one of the members 
ofa joint Hindu family for the maimtenance of the ia an can pagent Ha Hinde dai where 
family, isnot lable to be impeached -by the other bhe ancestral cainte consiated a ee ka Wa ra 
members in the absence of fraud or improper motive B Te pats ais Fee z granite < P 3 bit 
on the part of the executants. Narayanan BAH v. d °F je keen: r STERN ea TE J H 
Kapiear PARASURANA SAH, 7 M L. T. 116 826 n4 made himself a nuisance to his brother li, who 
_ In consequence executed a maintenance grant in 
——— Assessment right =a - Nibandha — Im.” favour of B.with the object of onabling the latter 
movable property 599 -to support his own family and‘ pursue lus vicious ha- 
. bits without applying for funds in each case, as occasion 
NAN A of ‘aan by widow after g 
‘Adoree—-Alienation —Right of reversioner to ques- oe oe a n A A 
ane compromise —Adverse p anak land just outside the old family dwelling honse, and 


; : iy: he and his branch of the family were afterwards 
Cu stom—Tarkhans of grr 














separate in food and in worship, and he paid the 
os i expenses of his family ont of tho profits of the property 
mim Debt contracted by widow as representa- _Steated to him for maintenance and by borrowing 
tive of the estate—Debt not pie a ae on the Money on mortgages on that property: Held, that the 
A shto —Inabilit of reversioner . facts were uot sufficient to prove that there was n 
i Under Hindn a  revorsioner is bound by a complete separation between B and RB by which B 
debt. contracted by a Hinda widow, as representative sncrificedhis expectancy to sneceod to the a 
of the estate,. for necessary purposes, whether the  Preper ty onthe-failure of nearcr male heirs of R.- 
debt was. formall made a chiirge on the ostate op OHATURBHUI Narain Sinan v TARA Kuurt 193 
not È —— Inheritance —Occupnncy hold- 


City 











Pamasa Madia y, Sellattammal, 4 M. 375, ing—Daughter ae 
` explained. REGULDA JOGAYYA v. VENCATARATHNAMMA, ae een udi as—I legitimate 
ot M: Ge Ts 112 : - 27] “son —Marriuge—Custom. 
* ——Heads of mutts whether trustecs or The illegitimate son of a Sudra by “an unmarried: 
' life-tenants—Usage—Practice—Presu m p tion— Sudra woman ” is entitled toa share of the family 


roperty 1f the concnbi was continuous and if 
lsarden of ee of. donor — Ma rity F Pyaar was A kan or aduiterons or 
-Ttlegrtimate son—Maintenance fromthe in violation of or forbidden by law Butthe offspring 
andivided spat of his putative father —Liabitty. of a connection forbidden by the oustomary law of the 
An illegitimate son by an adulterous intercourse is parties has no right of inheritance to the property 
entitled to mamtenance out of- the estate of his of hiafather. ANNAYYAN v. OHINNAN, 7 M. L. T. 140; 
putative father, 80 far as the illegitimate son's right 20M. L J. 355 
to maintenance is concerned. It makes no difference = ——~—— m Mitakshara— , 
whether his mother isan unmarried woman or a Sudas—rIllegitsmats son not entitled to succeed 
married woman. . - edilaterally—Limitatwn—Suit by reversioners for 
Rahi v. Govinda-valad T eja, 1- B. 97; Vencatachella declaration of heirship to vatan--Starting point of. 
| Chetty v. Parvatham, 8M. H.O R. 134, Viraramutht | limstation— Widow surviving the vatandar. 
`< Udayan v. Singaravalu, 1 M. 308, Kuppu v. Singara- -Àn illegitimate son, among Sudras governed by 
valu, 8 M. 326, followed. Mitukshara, is not entitled to succeed collaterally in 
The maintenance awarded to the illegitimate son the family of his father. 
can be charged against the family propertios against : Nissar Murtojah v Kowar Dhunwant Roy, 1 Marsh 
persons who have succeeded by right of survivorship. 609; Shome Shankar Rajendra Varere v. Rajesar 
»Ohouturya Ruk Murder Byn v. Sahubd Purhulad Syn, Swami Jangam, 21 A. 99, Ramalinga Muppan v. 
7 MLA. 18; Muthusami Jegavara Yetidppa Naicker Pavada Goundan, 25 M 519, follow ed. 
v. Vencateswara Yettaya, 12 M. I. A 203, relied upon. A reversioner’s right to suo for a declaration of his 
Intercourse with à'marriod woman is notalwaysa . heirship does not accrue until the death of the widow 
crime Even when it is a crime, the only result `of the last vatandar, because her existence at any 
would be that the ériminal himself should not acquire ‘time between the death of the vatandar and her own 
-rjighta by the crime. “There is no warrant for holding death wonld.defeat the suit for such a declaration by 
that the offspring of a criminal ifgercourse should be < the reversioner, on the ground that sho had a vested 
doprived of all rights. BUBRAMANYA MUDALI v VELU, right’ as the nearest heir of the last vatandar Ravyut 
ij 7M. |. F. 161; (1910) M, W. N. n 29 ML TA MAHADU PATEL v. BAKUJI KALOJI, 12 Bow L. R. 204 
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oo Inherltan Ce—Mitakshara—Stap. 
motehr—Father’s sisters son. 
Under the Mitakshara Law in Bongal a step-mother 


- ig not entitled to succeed to the estateof her step- -800 


in preference to his father’s sister's son. 

Lala Joti Lal v. Musammat Durans Kower, 
Sup. VoL (F. B.) 87, relied on. 

Kumaravel v. Viréna Gowndan, 5 M. 29, Muttam- 
malv..Venga Iaksmiammal, 5 M. 83, Rama Nand 
v. Surgians, 16 A. 221, followed, ig 

Kesserba; ¥. Valab Raoji, 4B. 188, Lallubhai Bapu- 
bhai v. Cassidas, 5 B. 110, 7 O. L. R. 445, 7L A, 212; 
Russoobaiv. Zoolekhabat, 19 B. 707, not followed. 

Collector of Madura v. Mutu Ramalinga Sathupathy, 
12 M.I. A. 436, 10 W. R.(P.0.) 17,1 B. L., R. (P. 
0.) 1, referred to, TAHALDAL KUMBI v.Gava PRASAD 
San, 14 C. W. N. 443; 86 O. 214, 110. L. J. 588. 135 


B. L.B. 


it mn Priomty as between mother’s 
sister’s son and maternal uncle's son—Propinguity 
—Religious efficacy 
Under the Mitakehara School of Hindu Law, the 
mother’s sister's son of a deceased Hindu succeeds to 
his property in preference to his maternal uncle’ a 
son. 


The theory of spiritual oblations as conferring a 


superior right of succession has no place in,the Mitak- 
shara scheme of succession. Greatness of propinquity 
is alone the criterion of succession. 

Lallubhat Bapubhai v. Casswhas, B B. 110 at pp. 118 
and 121 ;-7 0. L, B.445;71.-A. 212; Suba Singh vy. 
Barafras Kunwar, 19 A. 215 at pp. 224 and 228, re- 
Terred to. bi 

Muthusawami v. Muthukumaraswami, 16 M 28; 
Bhyah Ram Singh v. Bhyah Ugar, 13M LA.-873 at 
p- 892, Balusami Pandsthar y. Nanang Rau, 20 M. 
842 at p. 848, not approved. 

Tirumalachariar v. Anandalammal, 30 M.. 408; 17 M: 
L. J.285; 2 M. L. T. 357, explained. 

Gunesh Ohuniler Roy v. Nu Koniul Roy, 22 W. R. 
264; Mohandas v. Krishnabat, © B. 597, referred to. 
APPANDAL VATHIYAR T. RAGUBADLI MUDAT, TAR, (i910) 
M. W. N. 44, 7 M. L. T. 203; 20 M. L. J. 276 280 


eO NE family—Guardian of per- 


| mon. can be appointed~—Guardian of property can- 
not be appointed-—-Separation—Minor under the 
care of third person—Suit for establishing a trang: 
action on behalf of joint family, effect of 887 


———--_-_-.-—-Helf-acgured property— 
ee of astrology without detriment to the jot 
perty~~Hlementary education received at the 
ere of the father. 
Property acquired by an astrologer by his own 
unaided intellectual exertions is his: self-acquired 
“property thongh he had received his elementar y edu- , 
-eation from his father. . 
Iachmin “Kuar v. Debi Prasad, 20 À. “436, Pauliem 





`- Valoo Chetty y. Pauliem Sooryah, 1 AL. 252 ; 47. Al. 
109, referred to. Durea: DUTT v. ee Durr J OSHI, _ 


TÀ. uJ. 218 - - . : 

= Tease by. one member—- 
“Security bond enecuied by him and his father for 
himself and as guardsan of his minor sons—Lease for . 
the benefit of the families—Surciy, liability gene 
holding after first default’ in payment,  - 
Where a lease was executed’ by one member of & 

joint 1 Hindu family, and a seourity bond was given 
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by himself and his father for himself and as gan 
of two other minor sons: 


[1910 - 


Held, that the lease should be E PRE S to -» 


have been taken for the benefit of the family. 


Radha Parshad Singh v. Musammat Talook Raj Kosr, - 


20 W. R. 38, distinguished. 
Where it is open to the lesgor to dêkam ian the 
lease on the first default but the lease is not so 
determined, the lessee continnes to hold as before 
and if a default in payment is subsequently-made the 
sureties of the lessee under the original security. bond 
continag liable. BUNDARAM AIYAR v. RAMASWMI Ian 
7 M. L. T. 92 
———doint famlly—Separation ofa few 
 mombers— Status of the family—Buit in ojectment— 
Kuclusiwwe possession- Joint possession —Limitation. - 
There is no-presumption that when a few co- -par- 
ceners separate from the others the latter remain 
united.” An agreement among the remaining co-par- 
ceners to be united or to re-unite must be proved like 


' any other fact. 


Balabus v. Rukhmabat, 80 C., 723, applied.. 

Where the plaintiff sets np the right to evict and 
snes for exclusivo possession, he is not entitled to rely 
upon a tenancy-in-common and ask for joint posses- 
sion, where upon his first plea ho would be barred by 
limitation. 

Ahmed Walikhan v. Shamsh-ul-Jahan Begam, 23 = 
482; 10 0. W. N. 626; 3 A. L.J. 380; 30. L. J. 
JM I. T. 143; 8 Bom. L. B. 897; 18 M. L. J. 289, 


referred to. OHIDAMBARAM PILLAI v. Morav PILLAT, 
HM. L. T. 05 764 
mama —— aan BUSINESS —Oontract in 





the name of one member of the family—Suit on that ' 
contract—Other members not necessary Para 
Nonjoinder. 

A contract waa entered into in the name of „only 


- one member of a Joimt family samping on a joinb e 


business : 

Held, that that ponb could alone biak a snib 
onthe contract without joining other members as par- 
ties to the snit. 

Shamrathi Singh v. Kishan Prasad, 29 A. 811, 4 A 
L. J. 192; A. W. N (1907) 58, distinguished! 

a tae Badri Nath, 27 A. 381; 2A. L. J. 8; 
followed. . 

Agacio v. Forbes,-14 M. P. 0.160; 4 L. T. 155; 
9 W. R. 503; Bungare Singh v. Soodist Tall, 7 0. 739 9 
10 0. L. R, 263; Hari Vasudev ‘Kamat v. “Mahadu Dad - 
Gavda, 20 B. 436, referred to. Durea PARSHAD v. 
DAMODAR Das, 7 A. I. Ei 161; 32 A. 183 767 


m PO perty—Morigage by 
manager—Necessity—Ratification by other members 
' —E fect of subsequent ratification— Widow's powers | 
and manager's power of alienation compared. 
The Manager of a Hindu family can alienate family 
property with the asgent-of the other members even 
though the alienation ia not for any family necessity.. 








- An alienation without necessity by a Hindu won ot P 


is only voidable and not void. 


Modhisadan Singh v. Rooke, 25 O. 1; 24 LA 164; j 
10. W. N -433; Bijoy- Gopal Mukerjeo™ v. Krishna 
“Mahishi Debi, 34 O. 320; 9 Bom. L R. 602; 110. W. ` 
-W.424, 5 0. L. J 804; 2M. L.T. 188; WM. L.'s 


164; 4 A. L. J. 339, relied upon. 
But an alienation by the manager of a Hindu famil y` 


„is void: it ib is notfor justifiable masesa and n no assent 
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has been given by the other mongers ab ‘the thine of 
the alienation. 

* Unni v. Kunchamma; 14 M. 26, Sheo Shanker Gir, 
v. Ram Shemak Chowdhin, 24 C. 77; Balvant Rao 
-Naranha v.. Ramkrishna Baburao, 3 B L.R. 682, 
relied upon. 

-Bommals Musiligadu Y. Madugula Nannigadu, 15 
M. L. J. 492, Bajrangi Singh v. Aanokirmka Baksh 
Singh, 30 A. 1;3 M.L T.1 (P.C) 12 0..W. N 74; 
9 Bom. L.. R, 1348; 6 C. L. J. 7680; 5 A. L. J. 1, 
distinguished. 

The subsequont assent of the remaining members 
of the co-parcenary cannot validate an alienation by 
the manager, void in its inception. 

An assent by some members alone, though evidence 
of the propriety of an alienation, will not, in the face 
of positive proof of its impropriety, suffice to pass 
their interests, for such assent doesnot amount toa 
transfer. Kaxpasaur ASARI v. Sowassanta ECA 
NIDHI, 7 M. L. T. 165, 20 M. L. J. 871 


1 
——_—-+-——Joint famlly—sister's marriage 

—Reasonable marriages expenses—~Chargs on family 

property-—-Money advanced to a mimor member for 

hig sistere marriage-—-Rermbursement from family 

estates—Contract Act (IX of 1873), s 63. 

Money advanced to a Hinda minor for the resson- 
able expenses of the marriage of his sister, who has 
attained a marriageable age, is for the minor’s neces- 
sity a@d can be reimbursed from the family estate 
under the Hindu Law as well as under section 63 of 
the Contract Act, 1872. : 

Sham Charan Mal v. Chowdhury Debia Singh, 21 C. 
872, Chappel v. Coopsr, 13 M. W. 253, 18 L.J. Ex. 
288; Vaikuntam dmmanagar v. Kallapiram Ayyangar, 
23M. 612; Tulsha v. Gopal: Ras, 6 A. 632, referred to. 
NANCAN PARSHAD V. ÅJUDHIA PARSHAD, 7 A. L. ic 
-a Fiability of grandson to contribute 
towards grandmother's funeral ceremomes, 





A. grandson, under Hindu Law, is not liable to con- . 


tribute equally with his father, for the faneral ex- 
penses of the latter’s mother. 

Frij Bhukhandas v. Bar Parvati, 32 B 28, 9 Bom. L. 
R. 1187, referred to. Ranaa SASTRI p. SANMANNA 
Bastar, 7 M. L. T. 268 
—— -—___-MalIntenance. 

$ Law—~W mow. 


Mitakshara—Possession of 
number of joint famsly, nature of —Oivil Procedure 
Code (Act V of 1998), O. XXI, r. 101—Decree for 
money against fathsr-——Ewecution—Attachment and, 
sale of family property, legal.. ` 
A member of a joint Mitakshara family cannot 

affirm that he is in possession of any particular por- 

tion or share of the joint property on his own account; 
and consequently he is not entitled to'an order ander 

R. 101, O XXIof the Civil Procedure Code, which 

restores him to possossion of a specific share on the 

ground that he has beañ in possession of that share 
on his own account. - 


See HINDU 





‘Cooverji v. Dewasy, 17 BY 18, relied on. : 

In execution of a decres for money against the 
father of a Mitakshara family, the €goreo-holder may 
attach the entire family property inclusive of the 
interest of his son. 

Bfuddun Ththoor v, Kantoolall, i I. Av $21; 14 B. L.- 


R. 187, 22 W. R. 56, Nanomi Baduasin v, Madan 
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Mohan, 18 1. A. 1; 180, 21 and Johur Lal v. Bànath, 
24 B 343; 8 Bom L. R $22, followed. 

| Kallappa v Vonkatesh, 2 B. 676, Dugappa v. Venkata- 
ramanaya, 6 B. 493 and Patil Hariv. Hakam Chand, 
10 B. 363, distinguished. 

When atter such attachment, the son preferred n 
claim to get his interest releasod, but did not pro- 
secute it, and subsequently comm enced a regalar suit 
whioh shared the samo fate, and then the auction- 
purchaser purchased what the decree-holder intended 
to sell, sy the whole estate of the jomt family, the 
soa cannot be allowed to contend that he was in pos- 
session of a share of the property in his own mght 
and is entitled’ to bo restored to such possession 
as against the motion purchaser. SANKAR Natu r. 
MADAN Monan Dass, 11 C. L. J, êl; l4 0. W. E 
SS Mitakshara ın Western India 

and Central Provinses-—-Widow of Gotraja Sapinda — 

Heir by customer position im order of succession 

According to the Afitakshara, as interpreted and 
followed in Western Iudia and Central Provinces, 
widows of Gotraja Sapindas aro admitted, in 
opposition to the view prevailing in Bengal and the 
United Provinces, ns ‘heirs, even though not namod 
by any text. 

The object of the passage, which makes the wilg a 
sapinda, by reason of her forming one body with her 
husband, is to lay down the principles of prohibited 
relationship in mariage and not to coufer on the wife 
any mght of succession, much less to fix the position 
she should ocoupy in the order of succession 

The wives‘ of the persons expressly named or 
defined ns heirs in the text must be postponed until 
they themselves are exhausted. 

Their admission into the rank of heirs is really 
made to reat on custom. BAYANA v. DINKAR, GN. L 
R. 39 7 





— m Woman's estate—YPill by a 

Hindu woman—Its effect. 

The property inherited by a Hindu female governed 
by the afitatshara devolves at her death upon tho 
heirs of the last male holder and failing guci. heirs 
on ths Crown. 

A devisa, therefore, by the female of such property, 
cannot be permitted to operate, there being no estate 
left upon which the Will can operate. 

In a suit for. ejectment by the devisee of a Hindu 


female, the defendant is entitled to rely, not ouly on 


his own possession, but also onthe jus tertu of tho 
Orown if there be no hoir. MUKUND v. Laxaran, GN. 
L. B. 46° 75 


— a Lm Inheritance— Mothei'’s share 

—Partition among sons—Stridhan, 

Acco to the Alitukehara, the share, which the 
mother ina joint Hindu family obtains on partition of 
the joint family property between the mother and the 
sons, becomes the mother’s Stridhan, which devolves 
on her death upon her own heirs andok upon the 


heirs of hor husband. 


` Chrkiddu v. Naubat, 24 A. 67, Gambhir Singh ~v. 
n an Bad Li J. 673, A. W.N. (1907) 208, follow- 
ed 

Sheo Shanker Lal v. Debi Sahai, 25 A. 483 (P. 0.),7 
C. W N. 831, distinguished. Desr MANGAL PARSHAD 
BINGH v. MAHADHO Parsnap, TA. L J. 239, 6. 
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—————- Partitlon—tmpartible estato 
193 


—~YHemnbers enjoying 
Gicided interests — Presumption of complele partition— 
Division of melwaram right—Ditision by metes and 
bounds yxnecessary—Contract Act (IX of 1872), ss. 
88, 45, 105 —Tendsi —Offer—Mortguge in favour of 
one member of an undivided Hindu family—Payment 
of entire mirtgage money to one of several members 
after the family became divided—Mortgage not dis. 
charged ın respect of the interests of other divided 
members, 











kd 


Where the share of the melwaram due to the mem. 
bers of a Hindu family 18 being enjoyed by them in 
pursuance of a partion in accordance with the in- 
terests of the divided members, the presumption of 
the law is that .there- was a complete division. 

It 18 enough if the melzcaram right has been divided 
amongst the sharers. It is not, necessary that in 
every case of divided enjoyment by division of the 
produce, there must necessarily be a further physical 
division by metes and bounds. | ; 

Where after a member of an undivided Hindu 
family had taken a mortgage on behalf of the family, 
the family was divided and the morigagor paid the 
mortgage debt to one of the divided members. 

_ Held, that such payment did not discharge the 
entire mortgage in which other members of the 
family had their several interests. 

Barbar Maran v. Ramana Goundan, 20 AE. 461, dis- 
sented from. A 7 

Wallace v. Kelsall, 7 M. and W. 264, 8 D. P, O. 841; 
10 L. J. Bx. 12; 4 Jur. 1084, not approved. 
Ahmsa-Bibi v. Abdul Kader Saheb, 25 M 26, follow- 
ed. i 


Naba Gopal Ohak, 34 C. 805; 5 C. L. J. 270, Steeds v. 
Stesde, 22 Q. B. D. 587; 58 L. J. Q. B. 3023; 60 L.T. 
318 ; 37 W. B. 378, referred to. 

The last‘clause of section 83 of the Contract Act, 
under which an offer can be made to ons of several 
joint promisees, does not override the express pro- 

- visions’ of section 45 of the Act regulating the right 
to claim performance. d 
An offer of performance’ is nob a discharge of 
_ obligation, 


_,The consequence of a tender ia merely that the ` 


promisor fs not responsible for non-performance and 
| that interest will cease to run from the date on wich 
ib was made. . l 

The special rule contained’ in ‘section 165 of tho 


Contract Act, relating to the validity of delivery by ` 


` the bailee to one of several joint bailers,-has not the 
force of a general principle of the law of contracts. 
Rauswamy v. Munianpy Sravar, 7 M. 17 T. 258 





-tion——Surt for partial partition, whether mam- 
tasnable—Plea that vendor was excluded from enjoy- 
ment of family property~-Onus of proof—Inmitation 
Act (XV of: 1877), Sch. I, art. 144 

Where, in a suit by the purchaser- of am nndivided 


share of a Hindu co-parcener for ‘partition of the ` 


family property, he is met by the plea that the ven- 
- dor had no enjoyment of the properties, ıt is incum- 


bent on the party raising such a plea in denial of hig. 


- 


`i 


x * INDIAN OASES. , : 


Sitaram v Shridhar, 37 B. 292, Jagat Tarini Dasi y. 


nE 343 
—— Purchase of undivided 
share of Hindu member—Surt by purchaser for parti- _ 


[1910 


Hindu Law-—contd. a 
title, to prove that the vendor was excluded from the 
enjoyment of his property. Such a case is governed , 
by article 144 of Schedule II of the Limitation Act 
(XV of 1877). é 

Jogendra Nath Rei v. Baldes Dus, 35 O. 961; 12C. 
W. N, 127; 6 C. L. J. 735; Sellam v. Chinnammal, 24 M. 
441 and-Itta; pan yv. Manavikrama, 21 M. 158, referred 
to = > 


A guit by a purchaser of an undivided share of a 
Hindu co-parcener for partial partition of only one of 
the villages belonging to the joint family, in -which 
the share purchased is situate, ia maintainable, when 


, that portion is capable of partition, without much. 


inconvenience to other shares. 
S. A. No. 176 of 1908, distinguished. 
Ramaswami Chetty v. Alagiriswamy Chetty, 27. M, 
861; Partabi Churn Debv. Ain-ud-deen, 7 0. 577; 9 0. 
L. R. 170; Syed Harihur Rasul Abul Fais v. Ashita 
Mohun Ghash, 12 O. W. N. 640; Uma Sundari Debi 
y. Benode Lal Pakrashi, 84 O. 1026, referrod to. HARI ` 
KRISTNA t. VENKATALARSHNI, 7 M. L. T. 186; 20 M.. 
L. J. 323 _ Do oh 491 
~-—— Shebalt-—Amounts spent in protect- 
ing debutter estate and performing obligations as 
shebait—Right to be fe-imburaed from debatter funds 
—Limitation Act (XV of 1877), 8.22 and Sch. IT, art, 
-120—New defendant, one already on record 16 not—- 





~ 
Lil 


“ 


Limitation for suit by shebait’s executor for the 


amounts. . 
The legal representatives of a deceased shebait 
brought 4 suit to recover the amounts, which the 
shebait was compelled to spend out of his private 
funds in protecting the debuiter estate and perform- 
ing his obligations as shebaif, and although every 
possible claimant to the office of shebait, including 
the appellant, was made a party to the suit, the 


Pi 


High Oourt thought that the estate was not properly, ~ 


represented and remanded the suit in order that 


. the prayer in the plaint might be amended, so as to 


raise directly the question as to the right to the office 
of shebait and the representation of the estato, and on 
remand, the appellant was found to be the shebait 
and the finding was upheld by the High Court. 

Held, that the period of limitation is six years from 
the death of the shebatt and that the suit being 
instituted within that time was not barred, and that 
the amendment directed by the High Court did net 
niter the character of the suit and no new defendant 
was bronght on the record within section 22 of the 
Limitation Act, 1877. ` 3 a 

The estate of shebait ig entitled to be reimbursed 
all moneys properly expended by him in defending 
hia position as shebatt. 

Walters v.-Woodbridge, L. R. 7 Oh. D. 604; 47 L.J. 


“Oh. 516, 88 L. T. 83; 26 W. B. 469, relied on. 


And that estate is also entitled to be reimbursed all 
moneys properly expended in performing the obliga- 
tions imposed upon the shebait by the original 
founder. Peary Monan v. NORENDRA Nata, 140. W: 
N.261;7 A. L. J. 195: 7 MLL. T. 63; 110. L. J. 220; 12 
Bou. L. R 257; 20 M. L J. 171, 36 C. 229 404P.C. 

— Stridhan—Acquisition by female by 
adverse posseasioye—Inhe itance. - 

Property acquired by s female by adverso posses- 
sion is her stridhan, and passes as such toher heirs. 
Brij Indar Bahadur Singh v. Rant Janki;Koer, 6 LA. 1; 
10.1, R, 318; Mohim Chander Sanyal v. Kashy Kunt., 
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` Sanyal, 9 C. W. K. 161, followed. ‘Kasur RAM v. 
- Auni, 7 A. L. J. 158; 82 A. 189 207 


Stridhan—litokshara ~Susces- 
sion—Bister—H usband—Marriage—Pres umption. 








GENERAL IN DEX; 


Under the Mitukshara law the stridhan of a woman, ` 


married according to one of the approved forms of 
marriage and dying ‘childless, devolyes upon her 
husband i in preference to her sister. 

-In ‘the absen¢e of proof to the contrary, évery 
Hindu marriage is presumed to be in one of the ap- 
proved. forms, 

- Narayan Vithal v. Govind Narayan, 1 N.L. R. 164; 
Dawala rab v. Govindrao, 5 N. L. R. 13, 1 Ind. Cas. 
248; Manilal Rewadat v. Bas Rewa, 17 B. 758; 
Fijiarangam v. Lakshuman, 8 B. H. C. R 
ed to. 

_ Chuntlal Pranshankar v.. Surajiram “THavibhat, 
Bom, L. R. 708 at p. 716, 83 B. 433, 8 Ind. gees 
Munni v, Umrao Singh, 80 P. R. 1909; 59 P. L. R. 


1908; 56 P. W. R 1909; 1 Ind. Cas. 720, Jagannath _ 


Prasad Gupta v. Ranjit Singh, 26 O. 854; Ramprasad 
v. Musammat Subu Bar, 4 N.L R. 31, at p. 36, fol- 
lowed.. Govinp v. DAWALAT, 6 N. L. R.8 426 


Dame Mother's eee Tees it- 





ance, 


The share whiéh a Hindu mother ‘gets on partition 


ane her sonsis her stridhan and passes on her 
as such to her heirs. 
eau. v. Naubat, 24 A 67, Gambhir 
Alakaradhuj, 4 A L. T. 463, followed. 
Phopi Ram v. Rukmin Kuar, A. W. N. (1895), ee 


referred to. MATHURA Prasan v. GANGA Ram, 7 È 5 


TU a : 
Widow, remarriage of—Widow ‘ceases 
tobe wilow of deceased and to represent lis estate 


Singh v. 





—Alorigauge suit against widow after her re-marinage . 


— Decree null and Bata = Neg purchaser gets 
mo title. 


+ 
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Hindu Lawa 


the husband: Windeierd ANBMAL 
"Bacava, TM. T. 89, 82 M. 112 


WIdOW—NMaintenance—Unchastity 
Subsequent 1 epentance— Bare, or. starving main- 
tenance— Wife's right’ to maintenance—TVili, con- 
struction of -—-Hindu sdeas, when to be referred to tn 
construsng a Will, 


The Will ofa Hindu contained a provision that his 
_ Widow wasto be maintained m case she lived with 
the respondent to whom all the property of tho 
testator was devised; but that if owing to disagrec- 


U. SRINIVASA 
760 





- ment,she lived apart, she should be given Rs. 24 a 


B. 244, referr- F 


~- 


On the death of a mortgagor, his widow re-marrieđ 
and left her husband’s houge and his mother remain- < 


ed in “possession of the mortgaged premises. Then 
the mortgagee brought a suit upon his mortgago 
against the widow’ of the mortgagor, obtained a 
decree and in execution purchased the property and 
Brought this stit fof possession: 


Held, that á sale ofthe property was without jurisdic- , 


tion, and null and void. 7 

Khiarajmal v. Diam, 9 ©. W, N. 201; 82 I. A. 28, 82 
C. 2906; 2 A. L.J. 714,1 0. L. J. 684; 7 Bom. L. R. 1, 
followed. 

The widow of the mortgagor had ceased to be his 


widow at the date of the mortgago suit, as she had ` 


taken to herself another husband. 


Rasul Jehan v. Ram Surun,22 O. 589 and.Vithu v. f 


Govinda;.22 B. 321, referred to. 
Therefore, the deoree on the mortgage was passed 
against a person who atthe time did not legally re- 


| present the estate of the mortgagor, and it cannot 


affect'the rights of the mortgagor's mother who was 
not ‘made a defendant in the E. suit, Gouri 
OHURN PATNI v. Siva Patni, 14 œW. N. 346 710 


47)‘ POsBession ` 
Burden of proof. P ownership. ; 
A person, who claims property from œ widow as 

that of her husband, must prove’ that it belongs to 











of property— - 


_ Holding out, principle of 


year for Ker mamtenanco, After her husband’s death, 
the widow led an unchaste lfe ‘for sometime and 
gave birth to a ohild but sifee then she had been 


- chaste. ‘She brought a suit for the recovery of her 


- arrears of maintenance, the defendant resisted the 
suit on the ground that the plaintiff had by her 
unchastity lost her right even to a bare or starving 
maintenance: 

‘Held, that bli word “maintenance” in the Will could 
not -be understood as impomng any condition or 
restriction so as to out down or extinguish the right 

-to Rs. 24a year granted by the Will. 

The rule that the Will of a Hindu must be construed 
with due regard to Hindu habits and notions applies 
only where there is ambiguity. Caution must be used 
in applying that rule, and it must be adopted only 
where a suggested construction of doubtful language 
leads to manifest absurdity or hardship. The moro 
fact that the word maintenance is used cannot affect 
the unconditional terms of the bequest. The ordinary 


~ notions of the testator must be judged from what the 


Shastras, in tho absence of usage to the contrary, 
ordain he was bound to do, 

' The general rule to be gathored from Hindu texts 
ig thata Hindu wife cannot be absolutely abandoned 
by her husband. If she is living an unchaste lfe, 
he is bound to keep her in the house under restraint 
and provide her with food and raiment Just sufficicnt 
to support life; she is not entitled to any other right, 
If, however, she repenta, returns to purity and per- 
forms expiatory rites she becomes entitled to all 
conjugal and social rights, unless her adultery was 
with aman of. a lower oaste, in which oase, after 
expiation, she canclaim no more than bare main- 
tonance and residence. 

Valu v. Ganga, 7 B. 84; Vishnu v. Mangamma, 9 B. 
108; Honamma v. T imannabhat, 1 B. 559, discussed. 

Ramnath v. Rajonmoni, 17 0. 674; Kandasami v. 
Murugammal, 19 M. 6, referred to. PARANI RAMAYYA 
v. MAHADEYI, 12 Bom. L. R.1986 980 


oo Mata kshara ~Unchastity—In- 
. her itance-—-Succession to her son’s estate, 

A Hindu widow, who after her husband's death 
-lives with another man, does not commit an act of 
_ unohastity or vice, and, therefore, she does not thereby 
lose her right to succeed to her son’s estate, Dan 
SINGH v. Musammat DINI, 7 A. L. J. 80, 82 5 Be 











WIHII—Bequest for idol not in ex- 
istonce—Valid—Trust. 584 
‘WII, construction of--Hinda ideas, 
when to be referred toin construing a Wil 960 


789 
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HundIi—Presitimption —Consideration -~Burden of 
mi oof. z l 
When a man executes a hundi he must pay the 

money or mast prove that uo consideration passed. 

This law my ab times socuro decreas for money to 

plaintiffs who never paid the gind pro quo, bat this 

is immaterial Tue Legislature, in the interest of 

the business community generally, ‘has adopted a 

policy, and in” parsnance of bhat policy the onus in 

such oases is. laid upon the person who promises to 
pay upon a négotiable instruamont. ` : 

A person is not bound to keep careful proof of 
matters whioh the law says he need not prove. 

Kisuen Cuano v. JAMNA Das, 26 P. W. R. 1910, 24 P. 

L. R. 1910 89I 


Immovable property—Assessment right— 
Nibandha 599 


a 


Cash allowance to temple . 
869 


Imprisonment—Falso imprisonmont—Exit 

from wharf by turnstile without payment —Preven- 

: tion by force but without excessive violence 842 
Inam, See Suransau 


Information received 693 


Injunction —LHjectment—Snit for ejoctmont by | 


one co-owner against another—Sole occupation of 
part of joint property by one co-owner—Common 


law action for ejectment and equity suit for in- ` 


junction, no difference between, in this oun 





Mandatory injonction—~Diseretion, of 
Court 





Religious endowments—Alienation by 
” temple tiustees—-Suit by worshippers for declara- 
. tion of invalidity of alienation and for ape ee 5 


“ trusteos—Injunction : 


yan 





- y Variation of 

Insolvent Act (Il & 
Sa 9, proviso and s. 73—Adjudication 
of insolvency—Revocation of adjudication—“Person 
aggrieved,” whether the assiynee of the property of 
insolvent 1s. . ms 


Under section 78, Indian Insolvent Aot, interpreted 
in the light of the continuous practice of the English 
Courts in matters of bankruptcy, an assigneo by decd 
of the-property of an insolvent may be a person 
aggrieved who is entitled to come in and object to an 
order of adjudication by way of appeal. And it can 
hardly have been the intention of the legislature to 
provide that the Court of Appeal should have juris-- 
diction to make orders which are not.within the juris- 
diction of tho. Court appealed from. Therefore, in 
giving to the Court the express power to annul an 
odjudication on the petition of the insolvent, under 
proviso to section 9 of the Indian Insolvent Act, the 
legislature did not impliedly prohibit ib from aunull- 
ing an adjudication on the application of any other 
‘person aggrieved. HAJI JAOKERIA v. R. D. Sarona, 12 


Box. L. R., 27 4 GIB- 
<< ss. 19, 41 -—4daras Insolv- 
' . ency Rules (1905), Rules 127, 131—Oficial Assignee 
, — Right to retain commission without order of Court 
—“Order acco dingly’—Practice—Practice contrary 
to law not to be followed—Aocounts—Audit—O ficer 
authorized toaudit, « ; 
Bofore the Offlcial Assignec can retain his com- 








mission on the dividends declared he must obtain an - 


INDIAN CASES, 


. from claiming back money. 


. 1000. 
iZ Vic. C. 21), 


` [1910 


Insolvent Act—contd. S Ae 


Ladi 


order from the Court undef section 19 of the In.” 
solvent Act. Rale 131.of tho Madras Insolvency 
Rules only provides that the Oficial Assignoe shall be 


entitled to a commission at the rate mentioned thore- ` 


in; 16 does not dispenso with the necessity of passing 
en order under section 19 of the Act. The ‘provision 
contained in Bule 181 cannot be regarded as an “ordor 
accordingly” which section 19 requires. 


Official Assignee v. Ramalinga, S M 79, distingaish - 
ed, : , 

A wrong prachee, ‘contrary to law, cannot be fol- 
lowed even ifibt has- prevailed fora long period and 
has been judicially recognized. Under Rule 127 of 
the Madras Insolvency Rules, the accounts .of tho 
Official Assignee should be audited by the Account- 
anut-General or an auditor apppointed by the latter. 


OFFICIAL ASSIGNBE oF MADRAS Y. ARBUTHNOT & oF 


(1910) M.W.N.1;7M LT.290 =”. 


1 Nai 8. 26— Pi operty,’ whether 
” sncludes “snoney’—Interim order for attachment of 


—— 








moneys due to +msolvent— Subsequent vesting oder in 


insolvency proceedings—Title of Official Assignee to the. 


` money attached— Notice to Oficial Assignee tn ewecu- * 


_ tion proceedings in creditor’s suit—Consent by Official 
Assignee’s solicitor to payment of attached money, to 
creditor—Whether such consent bais Official Assignee 


© 

If pending a suit against an insolvont, his creditor 
obtains an “interim order for attachment of in- 
solvent’s property and that order is made absolute 
before 8 vesting order is made in Insolvency pro- 
ceedings, the title of the Official Assignec, under the 
vesting order, obtained after the order for attachment, 
prevails. : 


` A judgment-creditor of an insolvent obtained au 
interim order for attachment of his debtor’s money, 
but before this order was made absolute, a vesting 
order was made in Insolvency proceedings. When a 
few days after the judgment-creditor took execution 
proceedings and sought payment of his decree ont of 
the money he had got attached and-which in the 
meantime had been paid into Court, the Court gave 
notice to the Official Assignee. At firat the Official 
Assignec’s solititor, who appeared io represent him, 
objected to payment fo the judgment-ereditor bunt 
then under a misapprehension as to the effeot of a rul- 
ing, cited by the judgment-creditor’s Vakil, he with- 
drew his objection, whereupon the money was paid 
ont to the judgment-creditor: ` 


Held, (when afterwards the Official Assignec songht 
to establish his title to the money tho judgment- 
creditor had received), that the Official Asmgnee was 
nob regularly before the Court as a party to exocu- 
tion proceedings and that the withdrawal of objec- 


tion by his solicitor, as ‘to payment of money to tho. ` 


judgment-creditor, did not preclude him from putting 
forward the claim of the estate on any future occa- 
sion. ` 4 

European Bank v. Fou, L.R 2Q B.78 at p 85,15 
L. T. 268; -15 W. B. 158, distinguished. 

The word “property” in section 26 of the Insolvency 
Act includes “money.’’, - : . 

In the matter of Umbica Nundun Biswas, 3 C. 484, 
followed. YAKALURB * v. «OFFICIAL ASSIGNEE oF 
MaADRAS, (1910) M. W, N. 39; 7 AL L, T. 268 347 


Vor Ng GENERAL INDEX. i 


£ 
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S. 39—Set-of as against 
~ amounts due to insolvent —Set-of to be determined at 
date of vesting order-—Presidency Small Cause Courts 

. ` Act (XF of 1882), 8 70—Reference ‘to High Court 
Deposit of decree amount subject to the opimon of the 


High Court—Payment of amount to Official Assignee < 


— Whether: that amount can be set-off. as against 


. debt due, to snsolvent—English Bankruptcy Act. 


(46 and 47 Fu. O. 52) of 1888—Unliquidated 
damages —Set-off. - 


Money deposited into Court by a judgment-debtor 
‘under’ section 70 of the Presidency Small Cause 
Courts “Act, pending a reference’ to the High 


Court, does not become the property of the decree-- 


holder. 
Mothiar Mara Taragan ~. Ahamatti Ahmad Pellai, 


29 M. 232, Dal Singh V. Pitam Singh, 25 À. 179, Pro- o 


sunnanath Mookerjee v. Benode Ram Sein, 18 wW. R. 

z 29 and Fatıma Khatoon Chowdrain v. Mahomed Jan 
Chowdhry, 12 M. I. A 65, 1B. L. R. (P. C.} 21; 10 W. 
R; (P. C.) 21, referred to. 


‘Where the decreé-holders ina Small Coase sait, in- 


which tho amount was deposited as aforesaid, became 
ingolvents and a vesting order was made, ‘and the 
judgment-debtor filed a suit before the vesting order, 
-against the insolvent for money due to him and obtain- 
ed a deoree after the-vesting order: ` 
Geld, that under section 89 of the Insolvency Act a 
set-off was allowable to the decree-holder as against 
, the amount deposited by him into Court as judgment- 
' debtor and that his ‘right to set-off was not affected 
by thé fact that the money deposited by him was paid 


over tothe Official Assignee after judgment was had ° 


against the insolvents. 
The time at which the right ‘of set-off isto be 
determined is the date of the vesting order. ` 
> berle’s Hotele and Restaurant Oo. v. Jonés, 18 Q. B: 
< D. 459 at p. 470; 85 W. R. 467;-56 L. J. Q. B. 278; 
` ` Palmer v. Day`and Sons, (1895) 2 Q. B. 618 or 
822, 84 L. J. Q. B..807; 15 R. 523; 44 W. R. 14, 2 
Manson 388, referred to. 
Por Krishnaswami Atyar, J. 
English law is that. unliquidated damages due by 
the estate of the insolvent by reason of a contract or 
- promise are capable of being set-off agninst a debt or 
demand. due to his estate. 
Unliquidated damages can be set-off under section 
88 of the English Bankruptcy Act of 1883. 
"Unliquidated damages may be-proved against the 
insolvent’s estate also under section: 39 of the Indian 
Insolvency Act, read with section 40. 
Rose v: Hart, 28m. L O. 298, Bell v. Carey, 19 L. J. 
- C, Pi 108, 80. B, 887; Makenham v. Oow, 15 0. B. N. 
8. 847; "Booth ¥. Hutchinson, 15 Bq. 80; 42 L. J. Oh, 
-. 492; 27 L. T. 600, 21 W. R. 116; Peat v. Jones, 8 Q. B. 
D. 147; 80: W. B. 433; 51 L. J. Q. B. 128; Afersey Steel 
and Iron Oo. v. Naylor Benzon and Oo, 9 A O. 434; 51 
L. J. Q. B. 576; 1 Q. B: D. 448; 47 L. T. 369; 81 W. R. 
` 80; 58 L. J. Q. 497; 51 L. T. 637; 82 W. R.'989; Jack v. 


Kipping, 9 Q. B. D. 118; 51 L. J. Q. 463;46 L T. 169; 


30 W. B. 441, Inre Vardalaca Chari, 2 M. 15, In the 
matter of Omertaloll Dav, 18 B.L. R. App. 2, referred 
to: OBENGALVARAYA MUDALY ey. OFFICIAL 'ASSIGNRE 
or MADRAS, 7 M.-L. T. 207 














ss. 39, 4O—BSet-of, 
sight of —Bille discounted wee and dishonoured after 
insolvency, 


IN 


Insolvent Act—concld. 


“ Under sections 39 and 40 of the Indian Insolvency 
Act, anything may be set-off in India which can be 
got-off in England under the Bankruptcy Law for the 


time being. 


Mutual creditsywhich may be set-off include credits 


which have a natural tendency to terminate in debts 


and not merely credits which must necessarily ter- 


minate in debts 


. Claims in respect of the bills disconntéd by the in- 
solvent and dishonoured after insolvency, can be set- 


off under section 89 of the Insolvency Act. 


, Alsager v, Oare, 12 M. and W.761;13 L J. Ex. 203, 


followed. 


Young v. Bank of Bengal, (1838) 1 Moo. I. A. 87, re- 


ferred to and explained. 


Rose y. Hart, 2 8em L. O.dhth Ed) 824, 8 Taunt, 


499; 20 L. R 538; 2 Moore 547, cited. 


Bliller v. National Bank of India, 19 ©. 146, dissent- 
el from C. L. Cantaox & Co, In ths matter of, 83 M. 


53 





S: 73 
_———— — (ig T2vie. Ca 
S. 73—Appenal by Official Assignee 


618 
$74 


gan of spot by Magistrate, effect of 602 


interest; allowance: of—Disoretion of 


mnamanmi 





Oonrt 
165 


Oharge on surplus sale—Proceods of 


revenue sale—Attachment of money—-Decree niri 


made absolute 


~~~ ———Deposit by mortgagor—Money recoived 
* by mortgagee under protest—Right to recover 
balance reserved—Mortgage-deod roturned to BIG 


gageo—Full discharge 








on mortgage-deoree 


memm Mortgage Calculation 
Ponalty—Contract as to interest -Lower 





anan nana aka nrang fana 


127 
916 


rate agreed to be paid in case of punctual poyment 


~>Hugher rate, whether penalty 
—Tender of mortgage-money 
Date of plaint. 








529 


No interest is allowable by the Court prior tö the 
date of the plaint betit must be allowed subsequent- 
ly. GopaLasamy UHETTIAR v. Range, 7 M, L. T. 108 


817 

Interest Act (XXXII of 1839)—2upress 
agreement not to pay interest—UCourt’s discretion to 
award twnteresi—Waiver bya party of an advantage 


conferred by law for his benefit. 


A mortgage deed provided. “I agree and covenant 
in writing that J shall re-pay in fall tho said loan 


‚without interest in three years” and “if I, the execut 


aut, fail to pay the principal amount on the date pro- 


mised, the creditors shall be at liberty to realise tho 
_ principal amount due to them without interest from 


the property” hypotheoated: Held, that as there was 


an express agreement’ that no interest shall be 


charged on the mortgage debt, no interest could be 
allowed to the mortgagee prior to the date of institu- 


tion of the suit. : 


There is somis to prevent a party from waiving 
or agreeing to waive the benofit or advantage of a Jaw 
or rule made solely for the benefit or protection of the 
individual in his private capacity and which may be 
dispensed with without infringing on any public right 


or public policy. LACHAMI Nagain BAHU v, 
_ BATTAR, T Mil, T. 154 


Asbo, 


285 


z - ‘ f 
-BÒ o? i _ INDIAN CASES. `- NE, [1910 
Inter-pleader sulit, Sæ C. P. 0. (1882), Judgment—coneldi -. Ta a 
68. 4/0—474.4 >` = ` f < < 
Interpretation of statutes—Canons of makes it probable that lo has not fully heard and 
interpretation— Plain and natural meaning of words considered tho appeal. his disposal of the appeal 6 
i = - 50 ought nob'to be allowed to stand. ~ ; 














- — — m m provision im, `” Jamait Mullick v. Emperor, 85 C 188; 120. W:N, ~ 
_ absolute or directory—Test 390 184,6Cr.L J 427, cited. Seperuwan UDAYAN, niey ` 
Ss en enn Reh os pecine FM D. T 182 928 
effect of an amendment tn a Statute—Lower Burma —_~~ Appellate Conit--Contents of judgment: - , 
Courts Act (VE of 1900), 3. 27— Right of appeal—Not ~_ —Caso of unlawful assembly and theft 999 _ 
~ -_ matter of pm ocedure. i : : : en NA. 
The general role is that statntes do not operate Jurisdiction of Court to determino gennine- 
retrospectively, but amongst thé exeeptions to  NÊBA of decree 25 





this general rule is a rule that t i i ~ Fs parte decreo confirmed on ap- “` 
Ng A only apply to Ta a iji ja peal—Jurisdiction of first Court to set aside e 


Card ae 8) L. R. ‘ofer- E i eae 
red to kiki ne oe rei wW nee —— of Subordinate Court, to initiate ` . 


The new section 27 ofthe Lowor Burma-Courts Act - aie shen a against Mukhtar under section 1 o 
deals with procedure, butit also gives aright of ` the Legal Practitioners a RE E EN a ; 
oppen, ae ia ne ig rid ne latber, itie moro sil—High Court’s aja age ae eas of Indian 

ana sta lealing with-procedure only. | , ee 2 a bee ye Bog: 

The Oolontal Sugar Refining Company Ltd. v. Irving, kapa to extend original jurisdiction of 745 
(1805) L B. A. O. 869; 74L. J.-P. O. 77, 92 L. Te 7 Courts N ; 




















738; 21 T. L. R.5138, referred to. ——— mm Fiaud- Betting aside decree of another |, 
; Hence, a, puty to a suit instituted before the “Court. a ; E EE | 
. amending Act camo into force, does not become Every Court possesses inherent jurisdiction to 


entitled to aright ofappeal given bythe said Act, - prevent abuse of its process. Therefore, eyery Court 
although the decree in the suit was prased after the has jurisdiction to vacate its own decree if ib was 


Act came into force, MASHADER' KHAN v Manongy  Obatained by fraud. a 
Aalu, 5 L. B. B. 143 i i Also, an action hes in one Court to set aside the , 


IA te j m E 7 decree of another Court, on the ground that itevas 
‘Islands In the sea—Presuinption of title ın obtained by fraud, if the first mentioned Court has 
~Crown-—No enjoyment for 20 yeurs—Buiden of otherwise jurisdiction, in accordanco with. the pro-. 
proof—Bubsisting title. ` < . vwimipns of the Civil Procedure Code, to entertain the 
3 The rule of English law that islands arising ontof samt, eg, if the perpetration of the fraud was done, 
the sea belong p ıma facte to the Crown would apply that ıs, the cause of action arose, withm its jurisdic- 
to British India also in the absence of local usage or tion, or if the-defendant ordinarily resides or personal. 
_ statutory: enactment to the contrary. 4 ly works for gain within its jurisdiction, and so 
Secretary ‘of State v. Kadwikutti, 18 M. 869, fol- forth. 7 i er. g 
“lowed, i ee < Nilmani Burnick v. Puddo Lochan Chuckerbuity,5 ® 
Waste land which is not “the property of an W.R,Act.X.20;B L BR. Sup. Vol. 379, Sarthakram 
7 “individual ora community belongs to Government. Mait v. Nundo Ram Muiti, 11 0. W. N. 579, followed. 
and the title of the Crown is similar to the title by Umiao Singh v. Hardeo, 29 A. 418, 4 A. L. J. 892; 
" escheat, : < : A- W. N. (1907) 112, dissented from. -ABDUL 
Reg. y. Keyn, 46 L. J., M. 0. 17; 2 Ex D. 68,18 Cox HAQUE v. ABDUL Harez, 14 C. W.N. 695; 11 0. L. J. 
- 0,0. 403, considered. i 686 i : 646 
The Collector of Masulipattam v. Qavaly Fenkata mmm Place of sut— But fo posession of- "A 
-Nas rainappa, 8 M. I. A. 600 at p. 528; 3 W. R. (P C) -* immovable property situate am several disti icles and | 
` 69; Secretary of State for India.v.-Bawotti Haji, 15 M., . based on different causes of action—Multifasiouanesg - 
315, followed. -` — - —Cint Procedure Code (Act V of 1908), s. 17, O. I, . 
But where the claimant proves hia -pòssesmon for r. 3, gS a 
20 years, prior to the notification by Government that - One O died posseesed’ of properties at Delhi and 
the land is formed into, a reserved forest, the onus ig Almora. Plamtiffs, who were trustees in respect of _ 
ou the Crown to prove that ıt has asubsisting title the properties, took possesion of thom. Subsequently 
by showing that the possession commenced or became -ihe plaintiffs were dispossessed of the Almora pro- 
adverse within the period of limitation, and if is ~ perty by defendant No.1, while the Delhi property 
- unnecessary for the claimant to prove adverse posses- “remained in possession of one of them: When the |. 
sion for 60 years. -  . latter died, defendant No 2 took possegsion of the Delhi 
Secretary of State v Vera Rayan, 9 M. 175, discussed. property: Plaintiffs had meanwhile obtained probate 
Secretary of State v.' Bavotte Haji, 15 M. 815, Secretary of the Will of O. and on the basis of this probate 
of State v. Kotta Bapanamma Garu, 19 M. 165, fol- “they sued in the Delhi Conrt for possession of the 
-- jowed. Cuxvigant Bawa Rav v. Seckerany oy Stare properties at Delhi and Almora against both defend- 
FOR INDIA, 7 M. L. T. 128, 88 M..1; 20 M. L. 5.66 7 ants: À N 
cle ek z : ->` 882 Held, that the suit was bad for multifariousness, as 
‘JoiInder of charges. See Canunat Proce- ‘the cause of action in regard tothe Delhi -property 
a hase + DURE CODE, es 288 ro 289. was different from wfe cause of actionin regard to the - 
Judgment—Oriminal Procedure Code (Act F of Almora property. The Delhi Court would only have 
1898), ss. 435 and 489—Appeal—Disposal on-the jurisdiction to try the suit if plaintiffs confined their ` 
evidence of mosecution only—Proceduse. ~ guit to the Delhi property and to defendant No. 2.. A / | 
- If the appellate Magistrate gives a judgment which ~ Buit for relief respecting immovable property situate.: 
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- 
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Jurisdiction —oonid. 
—— aan Of Civil or Revenue 
Court—Claim to hold free fiom rerenue 


+ within the jarisdiction of difforout Courts cau be en- 
e  tertained by any Court within whose jurisdiction- 





Wo 


any portion of the property is situate only if the 
suit is based on one canse of action in respect of- 
the whole of the property in suit. A suit based on 


ts ged by way of defence to a .suit—Surt by malgusar 
to recover land revenus debitable to defendante land 
-— Central Provinces Land Revenue Act (XFIIL of 


> Beparate and distinct causes of action cannot be tried — 

~ anywhere, being bad for multifariousness. i 
Separate invasions of plaintiffs’ rights constitute 

different causes.of action, each arising on the date of- ' 

the,partioular infringement. 4 a 

_ Gopi. Devi v. Jas Narain, 1 P. R 1995, Mangal v. - 

Girdharı, 127 P R. 1892; Rattan Kaur v. Badna, 24 - 


1881), ss. 64,74, 132, 152. 

In view of tbe provisions of sections 74, 132 and 152 
of the Land Revenue Act, a Civil Court ia debarred 
from taking cognizance of a claim by a proprietor to 
hold land free from revenue against tho malguzar, 
whether the,claim is put forward by a suit or by way 
-of defence to a suit. 


` 


` “ment made by a Municipality 


P., R. 1899, Rajjo Kaur v. Davi Diyal, 18 A 432, dis- ` 


tinguished. CHIRANJI Lan v. BANKTA UHARI, 12 P. W. 
R. 1910 > 835 


m Of Civil Court—suit for - 
136° 


possession of land by village officer 
i nee nn GAG Of tram by the nant. 
holder—Suit to eject tenant on tho expiry of lease 


m Paftifion— Sharo allotted 


in partition proceedings without objection—Suit for .- 


larger share in Oivil Court . 
oem tointerfere with assess- 


—_— to set aside partition made 
by Revenue authorities 454 
nn o hear claim to hold the 
® office of village-carpenter. i ~ 47-7 
a meaa aai £9 degl with terms offered 
by Depaty Commissioasr in leu of mortgage 
‘way of conditional sale 
Serer oem anata i Karnam’s office—Smt for 
recovery of office” and: emolumsnts—Inam villages— 
Madras Act IV of 1864—Afadias Act IV of 1898, 
Appluability of—Madras Act(III of 1895), 8.-8— 

“Other hereditary village offices’. » ; 

Madras Act IV of 18$4an'l Madras Act IV of 18938 
havo no application to inan villages, which were not, 
for purposes of village’ administration, grouped with 
ryotwar Villages = 

The office of karnam in an inam village, to which 
the Madras Hereditary Village Service Act hig not 
been extended, does not coms within clauses (1) and 
(2) of section 3 of Act TIL of 1895 but falls within 
clause 3 of the ssotion. i ev 

A suit for tha racovery of tha karman sg office in 
such an imun villaga and certainemoluments attached 


thereto is’ not cognizable by a Civil Court. > 


The words, ‘other hereditary village offices’, in 
ol.' ($) of section. 3 of Act III of 1835, do not 
necessgrily mean oftices ofa different description but 
offices other than thoso in the locahties dealt with by 
clauses (1) and (2). AUDIRAZU VEBRAYYA V. AUDIRAZU 
Sancarya, 20 M. L. J. 281; 7 M. L. 'T. 404 - 


~~ — Of Civili or Revenue. 

Court—Land mortgaged by occupancy tenant—Ten- 

natdyiung withou thews—Suit for possession by tu ndlord, 

A suit by the landlord for possession of land mort-- 
gaged by the occupancy tenant on the ground that the 
occupancy rights, and conscquently the mortgage 
rights, have been extinguished by the death, without 
heirs, of the occupancy tenat, is cognizable by a Civil 
and not n Revenue Court. | - : 








Guidial v, Farida, 88 P. R. 1804, distinguished. - 


Qanu v. BULAND Krax, 9 P. R. 1910; 7 P. W. B. 1910; 
9 P. L. R. 1010 


~ 


903. 


1004 ` 


255- 


Ambika Piasad v. Vishwanath, 1 N. L. R 140, Bani- 
sam v, Mahomed Abdidla, 90. L J. Bon, 2 Ind. Cas. 
62, followed. = 

A sut by a malguz7r against a proprietor for tha 
recovery of the portion of land revenue debitablo 
against the defendant’s lands and paid by the plaintiff, 


4 is cognizablo by a Civil Court. There is nothing in 


the Land Revenue Act to take away the jurisdiction of 
a Civil Court to try such a suit. 

‘The person to bear the burden of land revenue is 
primarily the person who as proprictor enjoys the 
benefit of the land on whichit is a burden. 

Where under a settlement arrangement with the 
malguaar, the land revenue on the defondant’s land is 
included in the assessment of land revenue, payable 
by the malguzar, the latter is entitled to call upou the 
defendant to pay the amount which the malguzar has 
paid to the Government on account of the usscasmont 
on defendant’s lands. The payment of the revenue 
by the malguzar is nota voluntary paymont but a pay- 


‘ment under compulsion of law. 


The lidbility of the owner of tho land extends only 


to the portion of the revenue properly chargeable on 


his lands and not to their rental value fixed for pur- 


poses of assessment. CHATURBHUJ t. ÜHANDIRMOOL, G 
N: L. R. 27 





of Collector to mako 
tion after an informal division 

—_—— of Criminal Court—in- 
ducemont to labourer to depart —Place of tral 495 


a TAN ——— Goods sent fiom Delhi 

to Caleutta—Oriminal misappropriation of prire — 
Place of frial—-Proper order to pasa where Court ews 
mo quristiction — Dischaige — Asquittal— Oi eminal 


arti- 





- Procedure Code (Act V of 1898), ss. 179, 531 —"“ dny 


consequence that has ensued,’ meaning of. 
The words, “any consequence that has ensued” in 


section 179 ofthe Crimmal Procedure Code, nican 


some consequence modifying or completing the act or 


acts constituting the offence, and do not inolude the 


loss resulting to an employer from criminal breach 
of trust by his servant. 

The complainant despatched goods from Delhi to 
the accused at Oaloutta for sale on commission. The 
accused mortgaged the goods and appropriated the 
money to their own use: 

Held, that the Calcutta Oourt alone had jurisdic. 
tion to try the offence; the offence alleged was complete 
as soon as the money had been misappropriated, 
and the fact thatthe money should have beon, and 
was not, sent to Delhi did not give the Delhi Conrt 
jurisdiction. . 

Ghulam Ali v. Queen-Empress, 7 P. R. 1900 Cr., 
followed. 


Queen-Hmpress v, O'Brien, 19 A. 111, dissented fron 


4 


1 


oy 
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` Section 531 of the Code cannot justify. the Chicf 


fy 


4 


"MOHANTI v. MANMATHA Nata, 11 O. L. J. 63 


Court in declining to intefere with the order of ac- 
qaittal, based on the-geound that the Court had _no 
jurisdiction to try the case. 

Where a Gonrt finds thatit has no jurisdiction to 


' try a case the proper order ‘to pass ıs not one of`, ac- 


quittal but of . discharge. GOKAL, CHAD v. PRUG 
.CHAXND, 7 P. R.1910 Oe: 7 P. W.B 1910 0e. 830 
— Of High Court to -interfere 


` with the marriage of an infant under the | Court of 


Wards 7 
robate’ 1003 

of Magigtra e--Order_ of 

attachment, without written statement and evi- 








daana m ne e aana CY 














mmea ra ea 








dence l 249 
———— of Revenue Officer to 

decide whether land is akharaj or not - 13 
— of Small Cause Court— 





Suit for damages for the cutting of plaintiff's troes 
by defendant—Defendant not.claiming trees as his 
own but alleging non-oxistence of trees Plea of 
jurisdiction—Daty of Conrt , 32 
Kabulyatto Govern ment—dgreement to 
recognize rights of under-tenanisas 1 eas in pera 
ment papers, effect of. ; 
The plaintiff took settlement of some lands- foal 
the Government and stipulated in the "gabulyat that 


ho would be bound to recognise’the rights of inter- > 


mediate holders etc, recorded -iw the settlement 
ers: 

ne Held, that even if any right-had been es E 

-yecorded i in the settlement papers, the plaintiff would 


be bound to recognize the same. CHAaNDRAMONT 


Kallan is not a servile caste - 797 
ee ik ew cage Im ap- 


‘Land, definition of 621 


Acquisition Act (I of 1894), 
ss. 3 (a), 11, 15, 23,30 and 31-— Land; 
definition of —Government lund in possession of a, ten- 
ant— Whether Government can acquire such land 
under the Act ~Acquisition from a private individual 
——Goverament can plead their own ownership—Object 
and app lication of the Act-—-Crown—Local Govern- 
ment—Collector—Crown not named in an Act— 
Crown can interfere where ita revenue is affected — 
Crown as party can 3 be reapresented by Secretary of 
State alone. 


“In an inquiry before a Oollector in the case of ace 
quisition of land with buildings thereon, the Govorn- 
ment put forward their claim to the land as owners 
and averred thatag the claimant held it as a tenant 
by mere sufferance, he was entitled to compensation 
in respect of the value of the buildings only: 


- Held, that in sach & case the Collector has juris- 
diction ‘to go into and determine the question of title 
for. the purposes of the inquiry before him, that- the 
Land Acquisition Act applies to land of which Go- 
vernment are, or claim to be, owners; and that, where 
the Government move the machinerv of the ‘Act for 
the compulsory acquisition of any land from a private 
individual as owner of it, they can. plead their” own 
right as owners and olsim compensation in respect 
of it as against the private individual. _ | 
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- Per Chandavarkar, J. 
. The Land ‘Acquisition Aob was passed by Elie Go- 
.vernment for the purpose of compulsorily acquiring 
any land when ib is required for a public purpose of 
for companies , The legislature has constituted the 
Local Government, the Judge of that requirement, and 
the Collector, agont of that Government, for the pur- 
pose of compulsory acquisition. 


+ 


a 


Legally the [ooa] Government own no land The 
Crown „is owner of all State lands and property, and 
remains owner unless the ownership has been trang- 
' ferred to a subject by way of fee-simple. This differ- 
‘ence must be borne in mind in interpreting the , 
` provisions of the Land Acquisition Aot, 

Where a Crown land is parted in such a way as to 
create in favour of a.subject a limited right to hold . 

' and use it,‘to require sach land is not the same thing 
"asto purchase the right of fee-simple to it, but to 
- buy ont the person who hag the right to bold and uso 
Jab 


2 “Phe dofimtion of the coed “lande” given in the Act 


is not exbauative. The-nse of the inconclusive verb 
‘ “includes” shows that the legislature imtended to 
‘lamp together in one ‘single éxpreasion, tig., “land” 
several things or particulura, such as the soil, the 
| buildings on it, any charges on it, and other intereste 
‘init, which all have a separate existence and are cap- 
able of being dealt with cither ın a mass or separa, 

as the exigencies of each case arising under the Act 
may require. 

. The legislature, having given a general direc- , 
tion thal the amount of compensation payable for 
a land shall be determined according to its market 
value, has left the decision as to the interests sub- 
ordinate to the mght of ownership or foe-simple to 
rest upon principles which the Collector or the Court 
may see fit to apply- in each case on grounds of law 
"and equity. 

The Crown is entitled where its” rights and 
revenue are affected to intervene and take. the 
benefit of any particular Act, though it be not 
named therein. The right of the Orown to inter- 
vene and have a trial at bar where itis actually and 
immediately interested, 18 a branch of the Royal 
prerogative. 

_ Sections 11, 15 and 28 of tho Land Acquisition ' 
“Act must be read with sections 30 and 81. Under 
“these sections it is the duty of the Court to determine 
whether the claimant has the right to receive com- 
“pensation for the land or buildings thereon or othor 
. Interests in it in the capacity which he asserts. There’ 
fore, though the Crown is-not precluded from recover- 

‘ing from the claimant in a separate suit the amount 
which‘ has been paid to him, to which he was not 

< entitled, itis not sound law, not to say justice, to Bay 
to the Crown: “You can sue the claimant if” you 
think you are entitled to what he claims.” 

In all litigation to which the Crown is a proper 
party, it is the Secretary of Prata for India who alone 
oan represent it. 

Per Batchelor, J —There ig nothing in the and 
Acquisition Aot which excludes from its operation 
cases where Governmput hold some interest in the 
land to be. acquired. The extreme frequency of such 


cases forbids the theory that they .were omitted per. 


ncuriuim. 
me Government are not debarred from aoquirigg” 
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and paying for the ,only outstanding interests merely 


‘becanse’.the Act, whioh primarily contemplates all 
interests as held‘ outside Government, directs that the 
‘ontire compensation, based: upon the market value of 
_the whole land, must be distributed among the 
claimants. 
The procedure laid down in the Actis aqpropriate to 
the special case whore the complete interests are owned 
` privately. But that special case is singled out by the 
¿legislature as the norm or type with the intent that in 
other cases, which only paitially conform to the 
type, the procedure should be followed in go far as it 
is appropriate GovERNMENT OF BOMBAY v KSUFALI 


SALEBHAT, 12 Bou. L. B. 34 2! 
i. SE, L, .15, 23 62 I 


maan aan S.a 28—Interest. 
: The claimant “is “entitled asa‘matter ofright to 





intercat at six per cent per annum on difference, 


between the amount awarded:and that offered by the 
Collector. BANGASAMI Cuxtry o. Couixctronjor Comma. 
tore, 7 M. L. T. 78 








——— m §S, 30, 31 -621I 
Landlord and Tenant. See Aora TEeNANCY 
Act. ; 
ns ~———-, Ses BENGAL TENANCY 
Act. 
a ; a See Lesson and Lessee. 
e — - Agreement by tenant to 


pay higher rent than that mentioned in settlement 
_papers, not illegal—Right of stranger to enforce 


| egntract for his benefit between others —Waiver of 


; i such right lawful 





eae E Enhancement of rent— 

Landlords’ right to enhance rent-~Dry land con- 
verted into wet at tenants’ expense—Custom of on- 
hancement m such cases ulegal—Dlegal condition 
in patta OL! 











Landlord taking settlement 
. from Government—Qabulyat taken from ‘tenant 
before that—Tenant bound by Qabulyat—Landlord 
not bound by rates recorded at settlement Pr OG 


ings 
Notice falling short of the 
prescribed period Validity —Suit for ejectment— 
Plaint whether a notice—“Form to the hke effect” 
—Cause of action , 
m- Possession, Zemindar suing 
for—Defendant claiming titlk—Onus of proof— 
Holding of tenant—Gradual accession ` 723 
True owner recovering 
pi possession by inducing trespasser’ g tenant t6 attorn: 
to him—Kstoppel. 





"a 

















mean man ee Pt 











a_a Usufr netnary mortgage— 
| Parting with proprietary rights —Hxproprietary 
tenancy, how created—‘“Temporarily,” ‘meaning of 


—“Continued ın occupation,” interpretation of—., 


Absolute -ownership and peanuts: mort 
distinction bétween - BOS 





aa ti ne WA heather tenant may be re- 
presented by landlord 732 
; —— -Absolute occupancy holding be- 











longing to minor—Strrender by guardian—Rule of 

decision—-Origin and Nature of the right-—Sever ance 

of tenant’ connection, effect of. 

The question whether the surrender ofan absolnte 
ocoupancy holding, belonging to « minor, by his 
guardian is valid and eae on the minor and 
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operates to`pot an end to the right, must be decided 
according to the same considerations as apply to the 
acts of a guardian with respect D the ordinary pio- 
petty of the minor. 

In the case of an absolute NGE holding, non- 
cultivation and non-payment of rent for a serics of 


-years short of the period of limitation prescribed for 


| 
w 


1" 


suits for land and tho breaking off of the connection 
with the holding during this period do not operate to 
| extinguish the occupancy right. 
- The title of an absolate-occupancy tenant and that 
of his Jandlord rests on the same basis, namely, a grant 
‘from the Government 

An atsolute-occupancy tenant is freed from all tle 
liabilities ordinarily attaching to a tenant-right 
‘under the Central Provincps Tenancy Act. 

Origin and nature of an absolute-occupancy tenant 
right’examined. Raguo v. Banoo, 6 N. L. R. 6. 








Chariramnalands—Pastuielands 
—Permanent tight—Hjectment, suit for—Right of 
occupancy—Fandlord cnd Tenant Procedure Act (X 
of 1859), s. 6—Bengal Tenancy Act (FIII of 1885), 
a5. 
Where ib was proved that char:iramna holdings or 
pasture lands were frequently used to be sold both by 
‘private treaty and by auction at the Courts, that they 
“have frequently passed to the heirs of deceased per- ` 
gons and mutation of names was allowed in the 
Zeminda’s sherista with or without the payment of 
nazarana and ‘that cases of ejectment were uucom- 
mon: 
Held, that the owners of the holdings have a per- 
f right and that the landlord is not competent 


gi aa es eerie 
< 


manen 


. to eject them. 


Per Doss, J. Under section 6 of Act X of 1850 n 

right of occupancy could be gained in land used for 
grazing cattle and the defendants had, thorefore, 
acquired such a right before the Bengal Tenancy Act 
came Into force, 

Fita Patrick v Wallace, 11 W. R. 231, followed.’ 

The vital test whether a tenant is a raiyat or not is 
whether he has the right to bring in under cultiva- 
tion, though he might use it for the purpose of grazing 
cattle on it, LATIFAR RAHAMAN v. Forsss, 140, W. N. 
872 








Co-sharor taking gqalulyat in 
` respect of Wis share—Rent decree, execution pur- 
chase .under—Priority of title—Purchaser under 
, mortgage decree against holdsng—Bengal Tenancy Act 
(VILE of 1885), s 8cl. (9) and Sch. III art 3— 


“Holding”’—Special  lamsitation—Dispossession by 
_ auction purchaser, not sn capacity of landlord. 
P held 7 itghas of jote at a jama of Rs. 9. Tho 


defendants who were 4 annas landlords took from P n 
gabuliyat i in respect of jth of the land, the boundries 
given being those of the 7 btghus: 

Held, that the defendants must be considered 28 
fractional co-sharers and not the 16 annas landlords 


“in relationto P; that when they obtained a decree for 


arrears of rent against P and purohased the 1th of 
the land in execution, they did not acquire an mde- 
feasible interest in the land so as to have a prionty 
of title against the plaintiffs who were purchasers ın 
execution of a decree on a mortgage prior to tho de- 
fendant’s purchase. 

Hurry Churn v. Ranjit Singh, LO. W. N. 521; 25 O, 
97, Botdya Nath v, Jhin,2 O, W. N, 44, 25 C. 917 
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Hat ibole Brohma V. AEE I Mondul, 2 © W.N. 
680 and Ahadullah v Gagan- Mollah, 2 C. L. J. 10, 


referred to. - 
Held, also, that as the defendants dispossessed the 


‘ plaintiffs not in their. capacity of landlords but as 
> suction purchasers, they could not claim the aid of 


art 3, Soh. III of the Bengal Tenancy Act and the 


i benefit of the special limitation of two years. 


4 Abhoy Churn v. Shaikh Tatu, 20. WON, 175, Brojo 


- Kishore v. Saraswati, 6 O, W. N. 3338, Mahomed Khalil 


vi Hirandra Nath, 50. L. J 650 and Hara (Chand v. 
Umesh ( handra, 11C L.J. 20; 140. W. N. 71; 5 Ind, 
Cas. 30, referred to. -` 

Held, further, that the defondantg were not entitled 
40 raise the quéstion of the transferability of the 
holding and to plead that the pena na purchased 


“nothing. 


Bhagirath Changa v. Shiekh Hafeuddin, 4, o. W N. 
679, Ambica Nath v. Aditya Nath, 6 C. W. N. 624, Ayci- 


uddin v. Srish Chandra, 11 O. W: N. 76, Hara Chandra .- EH 


y. Umesh Ohamdra,-11- ©. L. J. 20, 14,0. W N.71, 5> 
Ind. Cas. 39, réferred to. Panar CHANDEA CHATTERJEE 
v. TewaR OHANDRA 


Landlord holding under co- 

sharer—Partition of parent estate—Lands falling vnto 
* other's share Landiord’s title not digputed nor ten- 

anto possession distu bed—Irabihty of tenant for rent. 

The plaintiff landlord held a tenure under a co- 
sharer of a parent estate, and sublet tho lands in gnit 
to the defendant. A partition haviug been effected of 
the parent estate, the- lands in suit were allotted to 
the other co- sharer. of the plaintiffs lessor who had 
taken no steps as yet against the plamtiff and had nob 


disturbed the defend int’s possession: 

Held, that the defendant cannot set up the butwara 
proceedings as an excuse for non-payment of rent to 
the plaintiff. 

Hridoy Nath v, HMohobutnessa, 20 C. 285, reliod on. 
AIMANADDI PATARI V. MARIN” THANDI GOPE, 110 1. 
J. 95 30 





Mulgeni ere right to cut down 
trees in etistence at giant of lgase—Transfer of Pro- 
perty Act (IV of 1882), 8. 108, clauses (a) and (h)-— 
Difference between a mulgeni and an occupancy tenant. 
A Mulgens tenant is not entitled to cut-down trees 

on the holding which wero in existence at the 

time of the grant of the lease. 
Sharoda Soondar: Debia v. Gonee Shaik, 10 W. R. 





; 419; distinguished. 


N 


The Transfer of Property Act has no application if 
the lease is agricultural; but the prohibition to cut 
treeg is based on the analogy of section 108 of the Act, 
which can bs relied upon in deciding the question. - 


Vasudevan Nambudripad v. Vuha Chatki Achan, 24 ~ 


M 47 at p 56, referred to. - 
The case of an occupancy tenant PN AG 
GANGAMMA V. BOMMAKKA, 7 M. L. T 231 437 


Lease - det A — Possession, of 
lands leased—Proportionate reduction for lands not 
given possession of— Payment of whole rent— 

- Fo'urtary payuent—Damages. 

The plaintiff sued for rent | upon & registered 
muchilika executed by defendants for a term of 6 
yoars, The defendants contended that they executed 
the suit muchiliki in tho full beliof that the entire 
leased property will be -pub in their possegsion but- 
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that a certain tract tae 600 acres was 
{respassed upon by the neighbouring Taluhdar who 
prevented defendants’ occupation and that the defend- 
onts paid under protest at the end of Faslı 1307 the 
full amount for Fasl13 1303, 1806 and 1307: 

Held, that the payments were not voluntary pay- 
ments and that the tenant.was entitled. to recover 
them. Guaxta RAMANNA v NARAYANASAMI, T M. L.T. 
52` 712 

Pn CEER 54! pension of Sulstantsal 
‘snterference by landlord woth tenante enjoy nent, 
When s landlord interferes substantially with the 





enjoyment by the tenant of the demised property, the 


tenant is ontitled to a suspension of rent durmg such Kf 


intereference, even though there~may not be actual 
Therefore, where the landlord interferes to 
any appreciable extent with the colléction of rent by 
a teuure-holder under bim, he is not entitled to get 
any rent from the tenure-holder. - 
Kristo Sonndur v. Koomar Ühunder Nath, 15 V.R 

230; Dhunput Singh v. Mohomed Kasim Ispahain, p 
0. 298 and Rani Lalita Sundari v.. Rani Surnomoyes 


Daat, 5 O. W. N 853, relied on. 


Hurro Kumar Ohoudđhi aniy Purna Chandra pir 
bogya, 28 O 188, Kadumbineg, Dossia v. Kasheenauth 


Biswas, 13 W. R. 333; Kali Prasanna Khasandhish F. . 


Muthia ‘Nath Beh, 34 C. 191; Annada Prashad v. 
Muthura Nath, 2 Ind Cas. 123; 130. W.N. 702; 9 C.L J. 
585, Rui Charan Sar y, Admuiust ator.General, 2 Ind. 


Cas. 169, 36 C. 856, 9 O.L.J. 578, 13 C.W.N. 853; Gopal A 


Chind:ay. Choudhin y Ar ishna Chanda, 4 Ind. Cas 63; ” 


9C LJ. 595 and.S:imats Mont v, Kala Chand, 9 0. W. 
N 871, referred to. Rasseswart CHOWDHURANI v. 
SOURENDRA Monox, 11 C. L. J. 601 105 


e me Substantial interference 
‘landlord in enjoyment of holding——Buspension of 
rent —Apportionmentiohee rent ts separately asseased 
for portion mes fered , with—Aliempt by landlord tg 

take forcible possession instead of going to Court. 
“A tenant-is entitled to a suspension of rent during 
the period of a substantigl interference by his landlord 


with the enjoyment of the holding by the tenant. But 


if the landlord’s interference wasin respect of only. 
a certain portion of the demised property, the rent 
for which was separately assessed, then thore should 
þe an apportionment, 

Dhanput Singh y Mahomed Kazim Ispahain, 24 O. 
206 and Haro Kumari v. Purna Wanda 28 0, 188, 
referred to. 

The plaintiffs-purchased a P ata rent salo, 
and served a notice upon the defendants, who were 
the sepatnidars, for annulling the sepaini. The defend- 
auts declined to yield up possession and ultimately 
the Magistrate attached the sepatni under section 148, 
of the Criminal Procedure Code and let out, the pro- 


perty in yara The defendants afterwards obtained æ ` 


decree against the plaintiff which established the 
defendant's sepatni -title, and the latter were per- 

mitted to take ont the amount deposited by the yardar. 

The plaintiffs then sued for arrears of the sepatut rent 
for the period under attachment: 

Held, that as the plaintiffs on being resisted by the 
defendants, attempted d®rcibly to take possession 
instead of resorting to a Court of Law, for redress, 
and as the direct result of their unlawful- act- was 


` that the defendants were thrown out of possession 


by tho Magistrate, the case fell- within- tho -~ general 


-~ 


= 
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by . 


- 


a 


Vol. V] 


a 


-Landlord and Tenant—conid. - : 


| : ; i 
rule that where a tenure-holder is notin a position- 


to collect rents from his own. subordinate tenants 
owing to wilful interference of the landlord, the latter 
is ‘not entitled to recover his own dues "from the 
person whom he has prejudiced! - MAHAMMAD ZEAULLA 
Mian v. SUKLIANNESSA Bint, 
L. J. 606 


umaman 





—— Sale of occupancy holding an 
- execution of money decrea—Question of transferability 





_ of holding, who can raise—Co-aharer of raiyatwhether - 


- cimpetent to take the pisa. 

. The raiyat whose occupancy holding has been sold 
in execution of.a money decree can raise the question 
of transferability as soon as he comes to know of the 
execution proceedings taken against his holding 

Bhiram Ali v. Gom Kanth Shaha, 24 ©. 865, 10. W. 
N. 896, Durga Charan Mandal v, Kala Prasanna Sarkar, 
26 0. 727; 3 0. W. N. 586, referred to. 

Bat a third party cannot reise the plea against s 
person who had purchased the holding in execution of 
a deoree against the'raiyat. - 

Basarat Mandal v, Sabudla “Mandal, 2 0. W. N. 
“ conxxrx, Ambika Nath v. Aditya Nath, 6 O. W. N. 624, 
followed. | 

Therefore, the question cannot be raised by a co- 
sharer of the tenant when the latter himself is silent 
and the landlord isnot a party to the suit. : AMBIKA 
CHARAN MANDAL v. RAM QHARAN 385 

-— Suit for rant—Denial- “of land. 
lord's titla—Forfeture—Buit for ejectment. ; 

` Ina suit for arrears of rent, the tenant ` defendant 
said thet he was not the tenant of the plaintiff aud 
that he held the land under a third party. On that 
defence the suit was dismissed. The plaintiff then 
‘sued to recover the land on the gronnd that the dek 
` fondant is a tr Bor: 

Held, that the defendant in such, a case is- dabstves 
‘from again pleading his tenancy and ming to hold 
possession on that ground.. -> 

Nilmadhab Bose v, Ananta, Ram Bagdi, 20. W.N. 
_ 115, Fayj Dhali v. Aftabuddin, 6 O. W. N, 765; Ram- 
gat Mohrer v. Pranharı Beal, 3 O. L. J. 201 and Khater 
Mistri v. Sadruddi Khan, 34 0. 922, followed. 

` Srimats Mallika Dassi v. Makhan Lal Chowdhry, 9 
O: W: N. 928, distinguished’ MIADHAR 6. RAJANI 
Kanta Ray, . 14 0. W.N. 389 n - , 708 

—— Bust in ejectment —Tenancy 








from year to yea!—Denial” of landlord's titla before- 


aust—Notice to quit unnecessary—Denial 'of title m 
- oritten, statement—Allegation of purchase from a 
i third party. 7 

In tho case of a tenancy têrah kan bla by notice to 
quit, the tenant, by denying. the.landlord’s title 
before the suit, forfeits cr ig held- to waive his right 

_ to the notice. . 
- Unhamma Devi v. Vaikunta Hegde, 17. M. 218, 
followed. 

‘Anandamoyee v. Lakhi Chandra Mitra, 33 0. 839; 3 
C. L. J. 274 and Vencatramana -Bhaita v. Gunduraya, 
31 M: 408 ;-Å M. L. Ti 221, distinguished. | - 

“The allegation by the tenant.. in bis written atate- 
ment of his having’ purchased the property before 
semtis evidence of the purchase before suit, and where 
“the purchase was from a thard party. other ‘than the 
landlord’ which is inconsistent with the title of the 
plaintiff as.a landlord, it is-evidence’of a denial of 
landlord’s title before suit.” `° >» 


“Dol dem Mee v, Litherland, 4 Ad,’and Ellis 784, and; 


ad hi 


GENERAL INDEX, 


14.0. W. N. 446; 110, 
352 
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‘Landlord and Tenant—concld. 


` Doe dem Gruble v. Gruble, 10 B; & O. 816, referred to. 
_THARIYAKATH KATHIJAKUTTI v [THIKAMPARAMBIL, 7 


M-L. T 173, (1910) M. W. N. 158 4 
Procedure Act (X of 1859), 
s 6—Acquisition of right of occupancy , 783 
-Revenue—Liability to pay—Payment bv 
' Malguzar—Right to reimburgement 70 
Land Revenue Code (Bom. Act V of 

1879), S. 48—“Approp ated”, meaning of — 

- Construction. of statute—Interpretahon of taxing 

enactment, 

Having regard to the ordinary canon of constrnetion 
that “a word; which occurs more than once in an Act 
must be construed to have the same meaning through- 
out the Act unless some definition in it or the contert 
shows that the legislature used the word in a different 
sense,” the word “appropwated” in section 48 of the 
Bombay Land Revenue Code of 1879 has the cama 
meaning. in clanses (a), (b) and Co) of the section, 
that is, ik means “made one’s own” and ‘conveys the 
idea of exclusion.” To appropriate anything for any 
purpose is to set 16 apart for that purpose in exclusion 
of all other uses. 

Whitehead v. Gibbons, 10 N. J. Bq. 235, referred to. 

Therefore, ol. (b) does not apply to land used both 
for agricultural and other purposes. 

A taxing enactmont must be construed sirictly in 
favour of the subject. SEURETARY oF Stare v, LALDAR, 
12 Bow. L. R 60; 84 B 289 
Law of Emblements—Cocxpancy a 


aaae aan ai N 





Lease. See LANDLORD AND TRNANT. 

y agreement to— Registration not nerersary 
1f no present demise—Registration Act- (IIE af 
1877), a3. 3, 17 (d) and 49— Transfer of Property 
Act (IV of 1882), 8. 54, 

An unregistered agreement dated September 15 
provided for the grant ofa lease for five years com- 
mencing from the next day, and aleo that the tenant 
should get a proper gabuliyat registored at bis own 
cost soon On the failure of the ‘landlord to excente 
and register the lease, the tenant brought a suit for 
specific - performance and tendered the agreement 
in evidence: 

Held, that, anless an agreement operated as a pre- 
sent demise, it does not of itself create any interest 
or charge on the property agresd to be demised; and 
as the- agreement in question was not to operate on 
the day that it was executed itdid not operate as a 
present demise, and consequently it could be given in 
evidence for the purpose of enforcing specific per- 
formance of it withont ita having been remstered under 
the provisions of thé Registration Act. BATYENDBA 
Natu Bos v. ANIL Cuanpra Gaosu, 14. O, W. as 





Agreement to lease—Transfer of Property Act (IV 
of 1882), 85. 4, 105, 107—Registration Act (ILI of 
1877), 8. 17 ct. (a) —Bv idence Act (I of 1879), 8 91— 

_ Parol agreement io lease out land for B years—Doc- 
trin eof part performance—Entry upon land by lessee 
—lyectment 
The plaintiff sued to eject the defendant alleging 

that the land was leased for one year. It was found 
that the agreement between the parties was that the 
defendant was to remain upon the land for five years 


on payment of a certain rent. The defendant entered 


upon the land upon that contract, laid out money 
and commenced certain works; 


? 
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LEASe—contd. ia me ‘.' Lease—coneld, 





Held, that there being a special definition of the granted by the senior’ of two grantees —Putra- 
word “lease”-in the Transfer of Property -Act section: § vaknsam—Whether valid. - 
105, the word “lease” in section 107 must -bé* read A lease granted by the senior of twa grantees, 
ag speaking of léases as defined in aéction ~103, that alone in putravakasam is a valid lease. 
it did not include an agreement to lease, and that Koroth ‘Amman Kutti v. Perungottl Apps Nambiar, 
even in the absence of a registered lease the contract - 29 M. 323, explained. . 
is valid: : Runhaeha Umma vy. Kutt: Mammi Hajee, 16 M 201, 
Held, farther, that, as there was ‘an agreement to referred to. ‘OHAKKANTAVIDA CHAKKAN v, THAUHATEH £ 
lease and a part’ performance ‘of that agreement by Ouxxxoorr, 7 M. L. T. 180, 20 M. L., J. 863 928 


allowing the defendant to enter upon the land, 16 z 
would be inequitable to‘ allow the plaintiff to rene R T aerea; Be heritable— 
from his contract and to turn the “defendant ont be- | rug: test apa ee KIH wilding and residential 
fore the expiry of the term for which he had been $ P N E RETIA KPEE ie of Property 
taken in. ae i ie } vee re aes WA, 
 Walehv. Lonsdale , 91 Oh. D. 9;52 LJ. Oh. 2 ‘and ja leer chen eae eller AAG 
Madan Alderson 8 App. Gna: 467, 52b. J.Q B. o proposition. & lesse-hold interest must be 
737; 49 L- T. B08; 81 W. R. 880; 47 J. P. 821, followed, heritable, becanse it isan mterest in land, is too broad 
Bibi Jawahir Kumars v. Chatterput Singh, 2 0O. L. J. and requires to he qnalifiéd. The true test to: ‘apply is . ~ 
843, Lala Sargbh Narain Lal-v. Catherine Sophia, 1 O. to determine from the terms of the grant or from the’ 
W. N: 243 and Sita Nath Pal v. Kartick Gharm, 8U. POS of the tenancy whether the parties intended 
W. N. 484?referred to. NAKDA Lan-Gnosn v, Samar "hae the execution of the contract was to be contingent 
j i 562 won the continued existence .of both or either of - 





OHANDRA BANERJI - | 6 iba 
y construction of, 5 ; 
A lease was in terms as follows: mee Banks; 63 Miss 664, 9 South. 805, relied | 
-“I shall with my money raise a wall and TN Where W Isuse iria deai for bai ding aaa ied: 


o manai land - belo . 

a 30 English fook and shall aa a dential purposes, it cannot b2 supposed to. have 

the land as manas kollai. In order that I may resde ocourred to the parties that such a lease would ter- 
pee ana yea pa anior the said kollas aiko tor minste upon the death of the lessee who would have 
10 years from this date till 28rd August 1902 next, to spend considerable sums for the improvement of ® E 
T have agreed to pay you a rent of Re, 1 pər annum. the land and for the erection’ of a suitable residence 
I shall pay this one rupee in the month of P thereon. Such.a.lease-hold interest is heritable. 
of every succeeding, year and obtain a roceipt from | The Transfer of Property Act merely defines and 
youand pay the said one rupee for the expenses amends certain parts of the law relating to the trans- 
mentioned by you for the Ubhayam of the Hanuman r va ae by t ack of parties, and even in thesere- - 
Temple. I shall giveup the said site on the due date spe a i z d 5 it pe th oa api Oode 
‘aforesaid. Should there be default: at the duo datel uch Joss Movs. ib dmm with cases of succession. . 

HORI Lat Roy v. KRISHNA -Kaaint, 11. CO. L.J 


and my-heirs shall pay the rent money mentioned 401: 87 C. 877 5 
4 00 
go ger ee make ae to nao : wran — ht of lessee to set up title in third party - 
e e lease was notin perpetuity, but for ; Allegata that third party was entitled to a por- 
a-term of ten years. PUNNUSAMI PILLAI v. PABUPATHI’ - tion of the property let. ~ = 
4 £ 
MUDALIAR, 7 M. L. T. 106. 8I In a suit based on 8 lease itis open to the lessee to 


———— u Aeed—Possession of lands leased—Pro- set up the title of athird party to a portion of the 
portionate reduction for lands not given possession `, property.let though his name does not appear in the, 
_of—Payment of whole rent—Voluntary payment— leasge.- 








Damages 712 Kuppu Konan v. Tirugnana Sambandam Pillai, 81 
Remission Jor emcess or failure of rains— . M. 461, followed. OBIDAMBARAN v. Very PILDAL Jo e` 
What it means. M. L T.177 926 
A provision in a lease deed for remission for ox- aa : 
cess or failure of rain does nob entitle the lessee to oe oe Presamp 1E | 946 
remission in ‘middling’ years. Abnormal seasons ` -Lessor and Lessee. see orale AND 
NANT $ 


alone are contemplated, NAYAMNI BAHADUR VARU v.. 
PULLAMA Naipu, 7 M. L. T. 39 ` Ejectment—Notice—Denial of 


10 -a am 
for a fixed term—Registered qabuli yat bal no- lessor’s title before suit — Proof of notice or other 
patta—No rent paid after fixed term © __ 350 °° sufficient canse~~Onus—Objection as to want of 

jrom month t) month —Lessor's consent notice of cause of action can ‘be allowed for the 
. enough to validate lease. first time in second appeal—Pleading—~ Practice 


A lease from month to month, wicks is not requir: 
ed to be registered under the Transfer of | oe. 
Act, does not réquire the signature of the’ lessor. to ne 
render it valid. The meré assent of the ‘lessor is | - Denial of lessor’s title—Ras ; 
sufficient to make it valid when it is -accompanied by =` toppel —Evidence Act (I of 1872), 9 118. . 5 
delivery of posaésgion. Á. leagee is estopped fro denying his lessor’s TA 

Turuf Saheb v. Beuf Saheb, 80 M. 322; 2 M. L: 5 Musammat Purnia v, Terad- Ally, 3. Wyman’s Rep. g 
270; 17 M. L. J. 895, doubted and. distinguished, 14; Jainarayan Bose v. -Kadimbini Dasi, 7 BLR . 
NARAYANAH ÑAH v. Kaptaar PARASURAMA SAH, 7 M. 723, referred to. Kesno Das v. MAKSODAN Das, TA. 7 
L. T. 116 Sg = 826 L.J. 183; BB A. 28 870 











eats aren holding over after first 
| defanit i in payment. 7 











a) 


~ 
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Lessor and Lessee—coneld. 


meaa re anette EAE, Of agricultural 
land—Duty of lessor to put leases in possession — 
“Land- in possession of third party—Transfer of 
Property Act (IV of 1882), 8 108. à 


The principle of section 103 of tho Transfer of Pro- 
porty Act, which imp3333 an obligation on the lessor 
to put the lessee in possession on a request being made 
to a to that effect, applies to agricultural leases as 
well. i f 

The Zemindar of. Vizianagaram v. Behara Burya- 
naraina, 25 M. 687, referred to. - j 

If the land leased is already in possegsion of a third 
person to the: knowledge both of the lessor and the 
lessee, it is the duty of tha lessor to make it possible 


GENERAL INDEX. 


~ 


“110. L.J. 164 


for the`leases to take possession by removing the third | 


person from the possession thereof, even though no 
express request for the purpose ig made by the lessee, 
„Harish Chunter Koondoo v, Mohinee Mohan Mitter, 
9 W. R. 682, referred- to, NARAINSAWANY NAIDU +. 
YARBRAMALI Ram, 7 M. L. T. 119; (1910) M. W. N, 79 ' 


4 





ramane Limitation Act (EV of 1877), Sch. IT,” 
art. 189— Transfer of Property Act (IV of 1882), s. 
107—Lease for a fived term—Registered qabuliat but 
no patta—No rent paid after fined tarm—Ejectment 
guit—Limstation—Denial of title—Payment of rent— 
Admission of  title—KHvidence—Admissibility of 
qabuliat—Burden of proof--Tenancy—Oral contract 
Pleadings. — f 


The lessee of the house in dispute executed a regis- 
tered gabuliat in 1836 for a term of five years; the 
lessor, however, executed no patta. After the said 
term of five years no rent wag over paid. The lessor 
sued to ejoct the lessee in 1903: Held, 

(1) onthe expiration of a lease for a fired term 
time begins to run against the leasor under ‘art. 189 - 
of the second Schedule to Act XV of 1877. 

-Lachman v. Gulsari Lal, 1 A. L.J. 201; and Pusa 
Mal v. Makhdum Bakhsh, 6 A. L. J. -584; 3 Ind, Oas, 
566; 31 A. 614, followed. : 

(2) It is not for the leaase to prove denial of lessor’s 
title but the lessor must prove any such payment of 
rent or admission of title by the lessee as would serve , 
to extend the period of limitation. 

(3) A registered gabuliat showing that the posses- 
sion of the lessee originated in a contract of lease 
constitutes a valid contract binding on the person 
who executed it and is admissible in evidenco as 
against him. | : 

Nand Lal v. Hanuman Das, 26 A. 183 and Kashi Gir 
v. Jogendro Nath Gose, 27 A. 1986, distinguished. 


Prem Sukh Das v. Bhupia, 2 A. 517, referred to. | 
(4) A. lessor who comes into Oourt with the allega- 
tion that the possession of the lessee originated in a 
lease for a Axed term cannot, when he finds that plea 
fatal to his cage, be permitted to turn round and 
assert that there was a lease butnot fora fixed term. 
(5) An oral contract of lease, together with the 


- losses’s agreement of lease (qabuliat) creating a 


tenancy for a fixed term, becomes.in fact a tengnoy for 
that term if-the lessor makes no attempt to disturb 
the possession of the lessee ang 
to pay rent for the stipulated period,. Boaawan Das. 
v. tant RAM : i 350 


Letters Patent (Madras), Cl. 11 729 render of lands —Alicnation 


N 


“the latter continues _ 
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nega Practitioners Act (XVIII of 
1879), S. I 2—Proceedings against mukhtear— 

Jurisdiction of Subordinate Court—High Court, powers 

of. i 
Where a mukifear is convicted under sections 144 
and 150 of the Indian Penal Cade, and if on this ground 
any action has to be taken against him, proceedings 
must be initiated by the High Court nnder section 12 
ofthe Legal Practitioners Act. In re KALI PRASANNA, 








S. 14—Reference - 
Practice | 0 
Llen —Mortgagee's charge on property which takes 

the place of mortgaged property 92 


Limttation—<Abandonment of Inand—Advorse 
888 


poasession—Oo-sharer 
a Account snit against collection agonts 
—~-No exprosa contract that account should be ron. 
dered at end of each year 6 
Account, suit for, against naib—Kabu- 
liyat charging immovable ° property—Contract to 
account yearly 
Alienation by Hindu widow of a house 
—~8uit by reversioners of hor husband to contest 
its validity 842 
reraman Application for delivery of possession 
of property purchased at execution sale 8 
—_——— QOo-sharer-—-Repudiation of title—Pre- 
55 

















sumption f 
— Date of commoncement-—Claim as to 
hold permanent tenant 
—— — Declaratory suit—Suit for declaration 
that defendante’ rent was higher than appeared on 
record-of-rights—Continuing cause of action—Sub- 
stitution of aasignee of original plaintiff 115 
——-——Deposit of movable property—Snuit 
for recovery of the thing deposited I 
Ewecution—Order in previous proceed. 
ing not to be questioned at later stage—Res judi- 
cata—General principles--Doctrine not applicable 
wien previous order made without notice to judgment. 
dsbtor—Appliwation for delivery of possession of pmo- 
party purchased at execution sale. 

The doctrine that a decision at any stage of execn- 
tion procsedings cannot be questioned at a later stage 
of the proceedings is based not upon the ground that 
ib is res judicata, but upon general principles of law, 
for if it were not binding, there would be no end of 
htigation. 

Mungal Pershad v. Grija Kant, 80. 51 (P. 0.), 11 
O L. B.118;8 L A 123; Ram Kirpal v. Rupkuari, 6 
A. 660;11 L A. 87 anà Beniram v. Nanhumal,7 A. 
103, relied upon, . 

But that principle is inapplicable to a case where 
the previous order was mado without notice to the 
judgment-debtor and without knowledge on his part 
that execution proceedings were pending against 
him. In such a case that ordor does not operate as a 
þar to the determination of the objection of limitation 
urged by him against the previous application for 
execution. 

_ An application for delivery of possession ought to 
be made within three years of the confirmation of the 
sale, 

Hanmantrav v, Subajt Grimaji, 8 B. 267, followed. 

-‘Mazzeu Hossein MONDAL t., SARAT Kumarr Deor ` 
14 C. W. N. 483; 110. L. J. 337 

i ——~QGrant—Anubhavan of 

















lands—Sur- 


semana tapan 
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Limitation —contd. : f 





Hindu Law—Compromise of claim. by 
‘widow after decreo—Alrenation—Right of revsrsioner 
to question the conpromise—dAdvars3s possession. 
Plaintiff's father obtained a decree for possession 

of one-third sharé of a zemimdar against defondants’ 

father. During the pendency of the execution pro- 
ceedings, plaintiffs father died in 1878 and plaintiff's 
mother was brought on the record as his representa- 





‘tive. Her right to execute the deorce was contosted, 


but was upheld by the District Court and the High 


Court. Defendants’ father obtained leave to appeal ` 


to the Privy Oouncil. 

While matters stood thas, plaintiff's mother com- 
promised the dispute with defendants’ father, where- 
by in consideration of her receiving a lump sam of 
Rs. 67,000 and an annuity, and cortain immovable 
properties from defendant’ father, she agreed to relin- 
quish all her claims under the decree, and defendants’ 
father, on his part, agreed to withdraw his appeal to 
the Privy Council. The satisfaction of the deores 


_ was duly certified. Plaintiff filed the present smb in 


1903, alleging that the compromise by her mother 
was in fraud of her rights and amounted to an alien- 
ation which was not binding beyond her (mother’s) 
life-time: 

Held, (1) that the compromise by plaintift’s-mother 


did not amount to any alienation of her husband's- 


properties and that it made no difference that the 
compromise was effected after decree. 
Sheo Narain. Singh v. Khurgo Koerry and Bheo 


Naram Singh v, Bishen Prosad Singh, 10C. L. R. 337, 


dissented from. 

BMusamimat Indro Koer v. Sheik Abdool Barkat, 14 W. 
B. 146 and Sant Kumar v. Deo Saran, 8 A. 365, oxplain- 
ed-and distinguished, 

Radha Mohan Das v. Ram Das Dey, 3 B. L. R. A. 0. 
862; 24 W. R. 86 (Note); Adi Deo Narain-Singh v, 
Dukharan Singh, 5 A. 682; Ganesh Dutt v.. Musammat 


Lill Muttu Koer, 17 W. R. 11, approved and followed. . 


(2) that from the date of the compromise, the pro- 
perties were held adversely to plaintiff by defendant's 
father ond not under any title derived from plaintiff's 
mother and that consequently pleintiff’s suit was 
barred by-limitation. 

(3) that as plaintiff’s father never got posseasion, 


the- possession of defendants’ father was adverse . 


even against him; and as no title was derived by 
defendants’ father by alienation from plaintiffs 
mother, the property continued to be held Layer 
by defendant’s father and the defendant upto the 
date of suit. TIMHAJI AMMA GARU v. SuBBARAID, (1910) 
M. W. N. 61, 20 M. L. J. 204 640 


. for suit by shebatt’s executor for the, 
amounts spent by shebart out of his own pocket 








—— Lease for: definite pent ee 

over—Starting point - 907 
Mortgage—Purchase by frat mort. 
gagee in execution of his decree to which second 
mortgagee was no party—Subsequent suit and pnr- 


chase by second ' laa iy suit bhy 


sorong mort 
AAN, e of a in 
Muntkhib Khewat of o large village signed by ‘one 
of the two mortgageos 992 
Non-participation of some co-sharers 
does not amount to exclusion 9 


nanang 
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Limitatlon— contd. 


pu 


ant not himself in posseasion—Jurisdiction. 325 
——_-—— —--—— Starting point—Suit for possession 
against co- -sharora—Pleading—Canse of action, 
„accrual of 8 
——_—__+——— Suit by reversioners for declaration of 
heirship to vatan— Starting point of limitation—. 
Widow surviving the tatandar , 964 
Suit for maintenance—Non-com- 
pliance with demand whether an express ropes 


m 











—-— Ismitalion Act (XV of 1877), Sch. II, 
arts. 186, 137, 142 and 144—Auction sale-— Properly 
sold in possessionof trespasser—Formal possession— 
Adverse possession Taking of the possession of two 
trespassers. 

In execution of a decree the immovable property 
of the judgment-debtor, which at that time was in 
the possession of a trespasser, was sold and pur- 
chased by the present plaintiff, who, however, was 
not given the actual but only formal possession of 
the property. Subsequently the judgment-debtor, the 
prosent-defendant, ejected the trespasser, by suit and 
obtained possession of his property. The auction pur- 
chaser, the present plaintiff, within 12 years from 
the date on which the , judgment-debtor, the present - 
defendant, had taken possession from the trespnaser 
but more than 16 years ‘after tho date of his own 
purchase, sued the judgment-debtor for possession oF 
the property: 

Held, that the suit was govorned by article 144 ot 

the Limitation Act, XV of 1877, and was not barred, 
because, AR against the anction purchaser (plaintiff), 
the first trespasser as wellas the judgment-debtor 

(defendant) both were trespassers, and the latter 

trespasser could not be allowed to add to the poriod 

of lig adverse possession the period of the former 
trespasser, from whom he had not derived his title in 
any way 

Articles 186 and 187 of the Limitation Act do not 
apply to snits against the vendors or jndgment-debtors 
but only to suits against third partes or trespassers, 
that is, against persons other than the vendors or 
judgment-debtors. . 

A formal delivery of possession, as against a alg: 

ment-debtor ın possession, does constitute such pos- 
session as is. contemplated by art. 142 ofthe Limit- 
ation Act, but itis of no value whatsoever as against 

a third person or trespasser, against whom such pos- 

session cannot be obtained by an auction purchaser 

GAJADHAR Ral v. RAMLAKHAN RAI 

-Limitation Act (XV of 1877), S.5 73 
‘plicable to suits for registration of documents 416 


S. 12, applicability of, to ap- 

peals nnder Madras Forests Act 884 

~ S, 1Q—Acknowledgment—Ad- 
mission of liability entered m Wajib-ul-arz. 

A Wajib-ul-arz of 1863 provided that tho pre- | 
decessors-in-title of ibp plaintiff and the defendants 
were mortgagors and mortgagees respectively and 
that the mortgage was to be redeemed in the month of 
Jeth in.any year. The Wajtb-ul-arz in question was. 

signed by the predecessors-in-title of the ` defendants: 
Held, that the entries jw the Wajib-ul-avz operated ng 
a sufficiont acknowledgment to savó limitation within : 
the meaning of section 19 of Act XV of 1877.- „Daia 
Chand ¥. Barfraz Ali, 1 A. 117; Dara Chand y? Sarfraz 


~ 








e 


—Plen of adverse poseession— Defend.” ` 
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“Ali, 1 As 428; Badan Pershad v. Bhagi Rattu Ram, 


A. W. N. (1885) 211; Jamuna Prasad v, Gokla, A. W, 
" N. (1894) 87; Robert Skinner v. Chandan Singh, 6 A. 
L. J. 197; 2 Ind. Cas. 216; 31 A. 247; referred to. 
SHANKAR Y. DHARMON < 77 
———S. 19- Acknowledgment-—Limit- 
ation—Aortgage—Entry of mortgage in Muntkhib~ 
Khewat of a large village signed by one of the two 

mor tgagees. 


———— 





’ Wherein the Muntkhib Khewat a mortgage aitis 
occurs Among many other ownership entries and it - 


is signed at the end by one of the two mortgagees, 
not proved to have been, duly authorized as agent of his 

co-mortgagee, there ig no acknowledgment within the 
meaning of section 19 of Act XV‘ of 1877 so as to- 
extend the period of limitation. The Settlement 
Oficer is notan agent of the mortgagee within the 
meaning of section 19 of the Act. 


"Lala Mal v. Gulam Mahomed, 32 P. R. 1880; Maksud : 


Ali v. Salar Bakhsh, 63 P. R. 1888; Jawala Singh v. 
Sher Singh, 116 P. B 1891, followed. + 

Bahadur v. Nanka Ram, 53 P. R. 1905, F. B. and 
Maksud Ali y. Salar Bakhsh, 83 P. R. 1888, dis- 
tinguished. Ganga BAM v. PORHAR P 35 P. W. B. 
1910, 89 P. R. 1910 992 


ESA - I9—Sarkhat executed tn 
lisu of debt partly rates and partly new ~Oontract 
; FF lke E Act (IX of 1872), 8. 25 





A certain debt barred by limitation stood due to 
the plaintiff by the defendant. The plaintiff remitted 
u portion of the debt and advanced a farther sum in 
cash. The defendant thereupon executed a Sarkhat 
in which he admitted the receipt in cash of a sum 
including the unremitted portion of the barred debt 
and the further sum advanced at the time and under- 
took to pay interest thereon at a certain rate: Held, 
that the transiction amounted to o new contract 
pad ee not merely an acknowledgment of the barred 

e 

Vasudeo Anant v. Ram Krishna Rao Nerayan, 24 B. 

8904, referred to. MUHAMMAD ABID Hussain KHAN 


' v. BHAGWAN Das ` 3 
en 88. 19 and 20—Limitation 
Act (IX of 1908), 8 21—Acknowledgment of debt— 
Payinent of snterest—New period of limitation — 
Payment by eldest brother for all brothers including 
minor’ brother—Agent duly authorised—Payment 
valid to create fresh starting point for limitation. 

The manager-of a Hindu joint family has the 
eve tae Be acknowledge as he has to create 
‘a debt. 
payment of interest and in so doing he would be 





considered as the agent duly authorised, within the > 


‘meaning of section 20 of the Limitation Act, 1877, to 
bind the other members. 

Chinniya v. Gurunatham, 5 M. 169, (F. B.); Ram 
Charan v. Gaya Prasad, 80 A. 422; 5 A. L. J. 875; A. 
W. N. (1908) 176; 4 M. L. T. 49, and Bhasker Tatya v. 
Vijalal, 17 B. 512, followed. 

There is nothing in section 20 of the Limitation 
Act, 1877,-to warrant the belief that the extended 
period of limitation is intendgd to operate only against 
the person making the paymeht: Therefore, whore a 
“debt incurred by the father is binding on his sons, 
‘any one of them can acknowledge the obligation or 
make a payment on behalf of all. ` 


x 


GENERAL INDEX. 


He has power to continue a liability by 
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Krishna Chandra Saha y. Bhairab Chandra Saha, 32 
C.1077; 9 C. W. N. 868, and Domi Lal Sahu v. Roshan 
Dubey, 38 O. 278; 11 C. W. N. 107, followed. 

Therefore, where the eldest brother made a pay- 
mont to avert a threatened guit, it was for the bonefit 
of the younger brothers inclading the minors of whose 
property the eldest brother was infact the guardian 
though he had not been appointed by the Court; and 
tho payment will save limitation under section 20 of 
the Limitation Act, 1877. Sarona CHARAN CHUCKRR- 
BUTTY v. DURGA RAM De Binna, 11 C. L. J. 484, 14 C 
W. N. 741; 87-C. 461 4 
—— ——__—. 8. 20 —Payment of interest bv 

eldest brother for all brothers 484 
= e Bs -Payment of interest— 

Agent duly authorised. 

Payments of interest on the mortgage money made 
by the lady’s sister’s husband, who held a power-of- 
attorney. from both the sisters, were held to be made 
by an agent of both the ladies duly. authorized with- 
in the meaning of section 20 of the Limitation Act, 
1877. SanvpsicaR Breaw v, BARODA KANT MITTER 


539 

——— s, 22 and Sch. Il, art. 

1 20—Declarator yg otiat—Suart for declaration that de- 

fendants’ vent was higher than appeared on tecord-of- 

rights—-Continuing cause of action— Substitution of 

Assignees of original plaintif Limitation 

The cause of action for declaration that the rent 
payable by the defendant is higher than what appears 
on the record-of-right is not a continuing cause of 
aclion, as the rightfor a declaration arose when the 
‘contrary assertion was first made 

Therefore, where the original plaintif in sucha 
case brought his suit within six years from the pub- 
lication of the record-of-rights but, he having assigned 
his interest, the assignee’s name was substituted in the 
record after . the expiry of more than six years from 
the publication of the record-of-rights: Held, that the 
suit was barred by limitation under section 22 of the 
Limitation Act. 
~ Bhakh Abdul Rahman v. Sheikh aie: Ali, 11 €. W. 
N. 521, (F. B.); 340 612; 6 0. L. J. 486; 2AL L.T 
812, followed. MOHAMED Meupt Hasan KHan v, PALU 
KUAR MAHTON 115 





—— S. 22 — A defendant ar on 
record is not a new defendant 04. 
S. 23—Reourring right 869 


Sch, Il, art. 1O—Pre. 
. emption—Vendee in possession of a part of the pro- 
psi ty as usufructua y mortgagee—Capable of physical’ 
possesaion—Time to run fron registration of otle- 
deed 
Where a part of the TEE sold is aleady morb- 
gaged with possession to the vendee, the whole of tho 
proparty is not capable of physical posseasion at tho 
time of ‘the sale, and consequently the period of 
limitation for a suit for pre-emption must be reckoned 


. Dalchand v. Nanbat Singh, A. W.N. (1892) 77 
followed. RAWAS Aum v AMAN BAHAI 667 
-__—_—— ——— art. []—Objection 

890 


—a arts. 22, 36, 120— 
Tort—Assanlt—Ineult—Reputation—Mental pain 
Compensation—Damages— Cause of action. 

A suit for damages or ‘compensation for injury 




















_ from the date of the registration of the sale-deed. 


allowed ex parte 
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caused to a person’s reputation and for Haal pain 
arising oub ofan assault is governed by Article 22, 
Schedule II, Limitation Act. . 

Insult and conbufnely resulting to a party from an 
assault do not constitute n separate cause of action. 
The cause of action is the assault, .thongu damages 


may be awarded for the resulting insult and on OS 
. ly &e. 


ARRAT. Misie v. BALDRO AHIR 
nan ch. HI, art. 36 —Ssunit for 
124 


compensation for injury. 


— art, 36—Master and 
servant—Suil to recover articles Lost owing to ser- 
vant’a negligence 


Where the relation between the plaintiff” and the 


_cdofendant ia that of master and servant, and_cortain 

articles are lost by the negligence of defendant, who 
has acknowledged his li lity, a suit for the recovery 
of the price of articles lost is not governed by art. 
36, Sch. II of the Limitation Act. Sssuo Guruxg kat 
t, BOMASUNDARA ALUDALIAR, 7 M. L. T. 93. 


——— arts. 49, 145— 


Deposit of ORE DOR property—Suit for recovery of the 


thing deposited—Limitation. 


A suit for the recovery of a deposit of movable’ 


property, whethor there has been a demand and re- 
fusal or not, is governed by article 145 and not by 
article 49 of Schedule II of the Limitation Act. 

The article applies even in the case -of a bailment 
upon a promise not to .recall the “thing. gratuitously 
lent, for 30 years or more, 

"Ramakrishna teddy v. Pana Goundan, 9 M. L. J. 


_ &1, disapproved. 


` Jor 


Bubhakka v. Marupyakkala, 15 M. 157, distinguish- 
ed. . i 

“Deposit,” defined and `èxplained, GANGINENI 
KONDIAH v. Gorripatr Peppa, 20 M. L. J. 41; 38 My 


586: 7 M. L. T. 282 

— mM arts. 61, -99-—-Suit 
contribution—Right to” sue when accrues— 
Contract Act (IX of 1872), s, 69. 

Section 69 of the Contract Act applies to the case 





~ of co-sureties as well as the case of joint promisors ` 


and in both cases a right of contribution arises as soon 


“ ag one co-surety or joint promisor pays more than 


A 


-the proportion which is due from him. 


. Each time that an amount is paid by a joint debtor 


iù excess of his share, he hasa right of suit for con-. 


tribution in respect of such payment; therefore, a suit 
4n respect of each payment is governed by article 61 
of the Limitation Act. - 


“Articles 61 and 09 of Schedule II to the, Limitation. 


Act, XV of 1877, are in pari materia. Article 99 
applies to a special kind of, suit comprised in the 
general class to which article 6L applies. a 

The words “when the money is paid” in article 61 
do not mean “when the whole debt has boon dig- 


charged”. 


Raja of Vizinagram v. Raja Setrucharlu Somesikha- , 


raz, 26 KI, 8686, followed. 

Suktamoni Ohowdhuroni v. Ishan Chandra Roy, 26 0, 
844; 25 I. A. 95; 2 O. W. N. 402; Tù upatiraju v. Rajago- 
pal. Kristnama Razu, SM. L. J. 2717 Ibn Hasan v. 


` Brijbhukan Baran, 26 A 407, distinguished.- 


Davies v. Humphreys, 6 M. and W. 158, referred to. 


“Der BAHAI v. GAUBI BHANKAR Sauar, 13 O. O. 28 


440 
869 


~~ 


art. 62 
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(1910. 


~ 
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Sch. II, arts. 89and 115 


—- Account suit aydinet “collection ayents-—No express 

contract that account should -dbe rendered at end of 

éach year. | 

Where there was no oxpross contract to the efect.” 
that account should be rendered atthe’ehd of cach 
year, a suit against a collection agent for account, is 





. governed by Article 89 of Schedule IT of the Lami: 


tation Act, 1677; andif theagency terminated within , 


- three years from ‘the institution-of the suit and there. 
` was no demand for account within the. poriod of 
- agency, ng portion of the suit can be barred by 


limitation, 
© Jogendra Nath v. ‘Deb Nath, 8 C. W. N. 113 and Shib 
Chandra v. Chandra Fardi 82 C. 719, 1 O. L. J. 282, 
followed. - 

Mati Lal Bose v. Aah (hand, 10. L.-J. 211, disg- 
tinguished. DEBENDRA NATH GHOSH v. ‘SHEIKH "ESHA 
HaQ Mrerer, 14 0. W. N. 121 - 58 


arts. 89, 115, 116, 

132 Account, sint for, agami naib—Qabuliyat - 
_ tharging immovable property bantas to account . 

. pearly. 

Ordinarily speaking, a suit by a principal against 
his agent for an account is governed by article 89 and 
the period is 3 years either. from demand for and- 
refusal of such account or the termination of: the 
agency. Where, however, there isa definite contract 
to account at the end-of each year, the appropriate © 
article would be 115, as the contract would be broken 
by the failure of the agent to account at the end of 
each year. 

‘Mati Lal Bose v. Amin Chand, 46, L. J. 211, followed. 

In either case if the contract be registered, article 








_116 applies and the period is 6 years. - 


Mati Lal Bose Y. Amın -Chand, 10.0. J. 211 and 
Harender Kishore v. Admintstrator-General of Bengal, 
12 ©. 857, followed. À i 

If the gabuliyat executed by the agent ‘provides for 
a charge on immovable property for the moneys as ~ 


-to -which the agent may make default, even then the - 


suit would be one for account and the qabuli yat would 
not alter the nature of the suit or oxtend -the period 


-of limitation to 12 years under article 132. Joeren 


140. W. N. 122 


59 
——+—__—-_——-— arts, 89, P15, 1 16—. «. 
Suit for account—Registered or unregistered contract 
to render account—Refusal——Demand of account, 
Where there is a contract to render accounts- year 
by year, if-such a contract is registered, article 116 
of the Limitation Act, 1877, applies, and if itis unre- 
gistered, article 115 apphes. ` ' 
Mati Lal v. Amin Ohand, 1 O. L. J. 211, followed. 
Where there is a demand for an account and are- 


CHANDRA v. BENODE Lat Koy, 


. fusal, the cause of action acorues under article 89 from 


the time of refusal and not from the date when the, 
agency terminates; and the neglect to comply with the 
demand to render accounts is tantamount to a refusal 
within the meaning of that article. 

Hari Narain v. Administ: ator-General of Bengal, 8. 
O. L. R. 446, followed. 

Therefore, where there has been an agreement to- 
furnish accounts year wi year, and a domand has been | 


‘neglected year by year, to so render the accounts, 


the limitation dates from each breach whethor articla 


89 or 115 applies; and if the plaintiff brings the suit 


Fol, i 


k 


‘Limitation Act—(1877)—conta. 


~ action—Eovdence Act (T of 1872), 


GENERAJ IND EX. 


“within three years of the last .breach, .he catita | 


0 accounts for one ‘year. [asin SARKAR vi BARADA” > 
: Kisuonz, 


1l GC. Led, 48 ` 





6 
———— Sch. I; art. 9I— 
Specific Relief Act. (et (I of of 1877', s. 89-—Sust for -a 
declaration that a. deed “ss inoperative—Cause of 
3. 92—Deed of 
gift—Agreement contrary to the terms of the gift— 

- Evidence to prove the agreement. nas 
The-plaintiff executed an unconditional deed of gft 
in favour of the defendants. -More than three years 
after the execution of the deed, the plaintaff sued that 
the deed might be declared ineffectual and operative 


< owing to the material conditions and stipulations not 


having been fulfilled" The suit was bronght within 
three years from the breach of an alleged agreement: 
` Held, that the snit was’ time-barred as it was 
brought more than three years from the execution of 
the deed. 
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———— —— Sch. II, art. 120— 
Declaratory suit 115 
aaa -~—— art. [20—Snit for 
' compensation for injury 124 





art. 120—Suit by she- 
baits executor for the amount spent by shebart 


—— art. TI 20—Declaratoiy 
suit—Cause of action—Right to sue—Date of docu- 
ment— Knowledge, 
The cause of action for a amt by the junior mem- 
bers of a tarwad for a declaration that an alienation by 














the karnatan is not binding on the tariwad accrues on 


the date of the completion of the document and not 


“when the alienation comes to the knowledge of the 


_ plaintiffs. 


The suit fell under section 89 of the Specific, Relief | 


Act and Article 91 of. the second Schedule ‘of the ~ 


Limitation Act applied to it. 
As the agreement alleged by plaintiff was one 


- which was actually contrary to the deed of gift ‘itself 


ehis minority, without authority to do so and for a | 


t 


the plaintiff was barred, under section 92 of the 
Evidence-Act, from giving any evidence in proof of 
the agreemont. In the absence of all the proof of any 
such agreement, the cause of action - accrued -to the 


planti on the dake “of the esepution of “thor 355 '_ Buit must be brought within 6 years of the termination 


Sarpar SINGH v. AKBAB SHAH 


—_—— arts. ‘Ol, 

| Alienation by guardian— Suit to set aside alienation 
and recover, possession by the minor cae attaining 
majority—-Scope ‘of articles, - 
A sut by a plaintif to recover EE pro- 

perty alienated by his mother; as his guardian during 








- 


declaration that the alfenation jis void and cannot 
affect his interests, is governed by Arhicle 141, Sohe- 
dule II, of the Limitation Act of 1877 and not by 
article 91. Such a suit is in reality a suit for the 
recovery. of immovable property, and the prayer for 
a declaration that the sale does not affect the plain- 
tis rights is only ancillary to the substantive claim 
for possession. Article 91 applies to a suit to set aside 
a document executed-by the plaintiff himself or by a 
person under whom the plaintiff claims. When a per: 


son seeks to recover. property against: an instrument - - 


executed by himself.or one under whom .he claims, 
he must first obtain the cancellation of the instrn- 


.- ment and the three years’ rule enacted by article 91 
apphes to any suit brought by such person. But where. 


an instrument of alienation is executed by a person 
who is not the full owner of the property but hag only 


14i. 


e 
In the absence. of fraudulent concealment, the 
knowledge or ignorance of the plaintiffs is immaterial, 


Vand a sut for such declaration is barred under ark 


120, Sch. If of the Limitation Act, if brought after six 
years from the date of the document, OTTAPURRAKAL 
v. Onnea -PALLIKKAL, 88 M. 81 


= renee art, I 20— Hisap p r o- 
priata by erecutor or administratur—Suit torecover 
money msapp opi rated, 

Article 120 of Sch I of the Limitation Act applies 








‘to a gmb by a beneficiary to recover moneys misap- 


propriated by an executor or administrator, and the 


, of the administration, no matter whether the misap- 


conditional authority. to dispose of the property, 7 


article 91 would not apply. i 
Enm v. Kunchi Amma, 14 M. 26; Abdul Rahman v. 
Sukh Dayal Singh, 28 A. 30; A. W. N. (1905) 176; 2 


“A. L.J. 507-; Jhamman Kunwar v. Tdoki, 25 A. 485 4 


| Ram Dei Kunwar y Abu Jafar, 37 A. 404, A. W. N. 


(1905) 68, ones BAGEAN BINGH v. Kaura PARSHAD, 
VALI rt.QO -Right Regine 
gae 
—— art, || I5 -58, a 
APT L1G 59, 186 








ty hen accrucs 


aneka na-i napa 





poe m 
N 


propriation took place more than 6 years before the 
date of the suit or not, 
= Hallet’s Trusts, 1 Oh. D. 49, followed. 
` Bat oda Proshad Banerj Jt ey. Gajendra Nath Banerji, 
13 0. W. N. 667, 9 ©. L. J. 383; 1 Ind. C. 289, Yakub 
Ebrahım Bayanı v, Bai Rahimatbas, 10 Bom. L. R. 846, 
referred to. i 
An action for un account against an executor ad- 
ministrator will be barred within six years from the 
terminati m of the administration. 
. Obiter dictum, sy’ 
In England equity would undoubtedly follow the 
property in thehands of that administrator who bad 


misappropriated it without bar of time. NAGARATU- 
NAMMAL v. Nawasivaya MUDALI, 7 M. I. T. 128 832 
— art. | 25—Alienation 











- by. Hindi widow of a house—Suit by rerersioners 
of her husband to contest its validity. 
Articlé 125 of Schedule II, of the Indian Limit- 
ation Act, XV of 1877, does apply where a widow has ` 
alienated house property including the gite. 

Que) e:—-Whether this article would apply if the 
alienation be one of the house only apart from the 


‘site. RALYA Ram v. SHER Brnon, 16 P. W. R. 1910 
; 842 








: —— art. 127—Non-partsci- 
pation of some of the sharers, whether amounts to 

CBCLUBLOTn 

Mere non-participation 
in theenjoyment of the 
amount fo exclusion: a 

Ramachandra Narayan 
B. 216, not approved. . 

Sellant v. Chinnammal, 24 BM. 441 and Dhoorjetti 
Subbayya v Dhoojetty Venkayya, 30 M. 201; 2 M, L. 
T, 184, followed, ‘Samamanrua v. DRVASIKAMARY, 7 M. 
L. T174; 20 M. L. J. 364 924 


w 


of some of the co-sharerg 
joint properties does not 


v. Narayan Mahadev, 11 


” 


= 


e 


` 520; 12 C. L. R. 20; Krishnama v.’ 
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| pliance with demand, whether an etpress -repuda. 
tion of claem—Suit for maintenance—Hutdence— Plea 
that land was given in lieu of claimfor maintenance — 


Proof of transaction not affecting Leni Meg akon 
-Act (III of 1877), 88. 17, 49: - 

Mere non-compliance with a demand, ihe absence 
of other circumstances, is not an ‘express repudi- 
ation of the olaim’ so-as to set.time running against 
the claimant under article 181 ot Schedule IT of the 
Limitation Act (KV of 1877).- 

Raoji v. Bala, 15 B 185_at p. 144, referred to, : 

Au unregistered document, “which is compulsorily < 
registrable, can: be used to prove a` transaction 
which affects land so far ‘as the transaction does not 


. affect land.’ If there is a part of the’ transac: 


' tion separable from ‘the other parts, which does not 
affect land, that part can be proves with the aid of. the 
-únrėgistered instrument. 
Ulfatunissa alias Klahijan Bibi v. Hosain Khan, 9 C. 
ukmani Ammal 
16 M. L.J. 870; Rajah of Venkatagiri v. Narayana 


t Reddi, 17 M. 456, and Srinivasachas! te Y; 'Venkataragu 


17 M. EA J. 218, referred to. , 
Plaintiff med i in 1901 for arrears of maintenance on 


the basis -of an agreement of 1877. : Deféndanta . 


pleaded that by-an agreement of 1877, plaintiff . had 
taken land yielding an annual profit of Rs. 3800 in. 
lieu of her claim for maintenance. The latter tlocu- 
ment was not registered The District Jndge- found_ 
that the suit was barred by time as defendants did 
not twice comply with plaintiff’s demand - 


Held (1) that the suit was not barred,,mere non- - 


compliance by defendants not. amounting to a repudi- 
ation of her claim. 


(2) that the document of 1877 was. admissible’ as 


` „evidence of plaintiff's admission of the existence, of an 


agreement to tuke land. in lieu of maintenance, and 
that defendanta were entitled to prove this agreement,, 
the actual occnpation-of the land, that the land 
occupied by plaintiff was defendants’ land, and 


- that by its occupation plaintiff had paid herself all 


- 
t> 


that was due to hér from defendante, and was not en- 
` titled. to the claim sued for. - 

Kaitika Bapanaama v. -Kattila Ba aana "80 M, 
231; 17 M. L. J. 80, referred to. BANGARAYYA GARU 
v. JAGANNATHA Basu Garu, 7 M. L. 7.278 1. 615 

—— art. I31—Suit. for re- 
` 869 











covery of cash allowance 


———a 








art. 132 59, 877. 


——— arts. 134, 148 
. —Mortgage—Redem ption—Purchaser—Auction anle— 
- Absolute ownership—Adverse possession agavnet the ` 

mortgagor — Limitation. Š 

One G executed a usafructuary mortgage in favour 
of one M in 1850, G died leaving N his son, 8 his 
widow; A his daughter, as heirs io his estate. N 
obtained ‘a decree for redemption against M and his 
sub-mortgagees.. This decree was sold im execution 
.ofa simple money decree against N and was ulti-, 
mately purchased by Muhammed Husein, Ghulam 
Muhiuddin ‘and Asimullah. The purchasers paid 
off the decfetal amount and redeemed’ ‘the pro- 
perty. Before redemption N and 8, two of the heirs 
_of the original mortgagor, has -+re-niortgaged the 
“property to one Jouharimal, Ton karmaa brought-a 


~~ 
~ 


~ 


INDIAN- OASES. | >o 


‘Sch. II, art. 131—Non- COM- - 


- uddin and Asimullab; respeotively. 
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„enit and obtained- a decree ‘tor. sale of. lhe kane 
on the strength of this mortgage, The property was, 
put to sale and waa purchased by Muhammad Huaein,- 


Baiduddin, Khadim Husein and Ali Husein on the - 
Unregistered documert—Adimisarbility*in_evidencé—~* 20th of April 1891. Saiduddin, Khadim Husein and 


Ali Husein were the representatives of Ghulam Muhi- 
.A, the third 
heir of G, the original mortgagor, died leaving a son 
Ghiasuddin who assigned his interest in the mort- 


oo Bao 


"o 


% 


gaged property to the plaintif. - The’ plaintiff sued. . 


for'redémption in 1905 : 


he 


- Held, that the suit was not barred by limitation. `~ ` 


When Muhammad Husein and other redeemed tho 
‘.mortgage of 1850 in pursuance of the decree for re- 
demption obtained by N and took possession, their 
possession in respect of the share of A was equiva- 
lent to that of the original mortgagee. Therefore 


when they purchased the property in execution of 


.Jouharimal’s decree, the nature of their possebaion 
as regards A’s share was not changed, unless they 
_ in distinct terms or by any positive act set up a title 


- adverse to A Their, possession could be referred back ' 


to a legal title and they must be deomed to have 
been in ion” under that title. Sarpuppis 
_ Kwan v BATAN Lat, 7 A. L. J. 95 123 


ee — a AE, kE 873 932 


aaa na art.. PA i 


ejeotment on expiration of a lease for a -fixed term 











me. 


350 








eea art. 139 - Adverse pog- 
session—Lease for definite period Holding. orer— 
-Tamitation— Starting point, - 

_ In the case of a lease for a definite period oath 

“which is not a lease from-year to year, the period of 


limitation begins to run against the lessor from thee _ 


date of the expiry of the term of the ienie, Sanga 
v. MARUTHAMUTHU, 20 M. L.J, 184 -> i 








—— m: art. E a 
minor to set aside sale by aroha 4 
—— arts. I 142; 144 





-——— art. 44-A ays rse 
possession 








478 
art. 1 44.—2xciusion gf 


a member ofa Hindu, family fiom enjoyment: of ` 
I 


family property , é 
ap Aart, 145S for re- 
covery of movable ‘property deposited I 














art. 148 123, 877 


ne art. 179 (4) Step: 
sn-aid of execution—Application for tyne to prove 


- 


pa 





1882. 


273 


_ service of notice under s, 248, Civil Procedure Dode, ie 


An application to the Courtto do an act in nid of exe- 
cation, even though ` it is refused, is an. application 
. Within the meaning of article 179 ‘of the Limitation 

Act for the purpose of gaving limitation. 

Therefore, an application, which is not an ordinary 
application for adjournment but an application: for 
time to adduce 
section-248, Chuwi Procedure, Code, 1882, had been 
„daly served, though refused, is an application within 
the meaning of the article. NaRsingH. Arey BinGH 

v. KALI OUHARBAN BING, 14 e. W. N. 486. ` 


{ ” y + 


idence to prove that notice under 


Vol. v]. a = 
LI mitation: Act—(1877)—conta. 


art. 179 (4)—Appli- 
ce cations by decree-holda) to reject an objection, and tys 
| ewaming toitneases, whether a step-rn-aid of execution, 
In exeention of his decree, a decrea-holder applied 
for attachment and sale-of certain property. , A third- 
person preferred an objection, ‘and the decree-holder 
made two written applications, one to‘reject the ob- 
jections of the objector and, second to examine his 
,(decree-holder’s) witnesses: ‘Held, that both the appli- 














cations were applications to take steps: ‘in-aid of execu- — =m mme meee § 


‘tion and were sufficient to save limitation within the 


~ meaning of article 179 (4) of the second Schednle of , 


the Limitation Act, 1877. - 
Ali Muhammad Khan y, Gur Prashad, 5 A. 34, 
followed. `` . 
Shib Lal v. Radhà` Kishen, 7 A. 808, distinpaidhed: 
: gs Chunder Datta v. Sunder Narain Das, 18 ©. 
4 
to: SHUGAN OHAND v. RAMJAS : 2 
———_—_———_——_———— art. 179 (4)—Deciee 
for partition—Payment of Court-fee “laid as con- 
dition to execution of decree—Application made 
_ without payment of Court. fee—‘In accordaiice with 
lato’, meaning of—Inter ‘pretation of conditional deci ee” 

Procedure. 

A decree, for partition of immovable property,. 
anid on the 30th of Junne 1900, directed: “The 
plaintiff cannot execute the decree unless he pay the 
full €onrt-fee on the’claim as set forth and valned in 
hia plaint”. The plaintiff applied for execution on 
the 20th of June 1908 bué did not pay the Court-fee as 
directed by the decree. , The Court dismissed this ap- 
plication on the ground ‘that Court-fee had not been 
paid. On the 27th of June 1906, the plaintiff again 
made an application for exeoution and paid with it 
the requisite Conrt-fee. The lower Courts held the 

, second application to be barred on the ground that the 
application of 1908, not having been accompanied by 
‘a payment of the Conurt-fee, was not in accordance 
with law and the second application was made more 
than three years after the date of the decree: - 

. Held, that the first- application cannot be said to 
have been not in accordance with law merely because 
it was nobaccompanied by a payment of the Court-fee. 

Narayan Govind v., Anandram. Kojwam, 16 B. 480, 

: Syed Hussain Saib Rowthen v. Rajagopala Mudaliar, 
30 M. 28, followed. 

What the decree directed was that: the plaintiff 
shonld not be entitled to execution—that is to the 
partitioning off of his share and its allotment to him, 
unless he paid the Court-fee on that share. The pay- 
mént was prescribed as a condition of partition, not 

. to the making of an application for it. 


Upon plaintiff's application of 1903 it was com- - 


petent to the Court to prescribe a date for the pay- 
mentof Court-feo and to order that the execubior 


should begin on such payment. Therefore, it cannot . 


be said that the’ application was not in accordance 

- with law because it asked the Court to do what it 
was not competent to do. 

Ohettar v. Newal Singh, 12 A. 64, Munawar Husain 

v. Jani Bijat Shanker, 27 A. 619; Langtu Pande v. 

Baijnath Saren Pande, 28 A. 387; 3A. L.J. 18; A. W. 

- N. (1908) 54; Pandarinath Bapuje v. Lilachand Hati- 

bhai, 13 B. 287, distinguished. NATHUBHAI Kusan- 

DAS v. PRANJIVAN LALCHAND, 12 Bom. L.R. 18 GOI 

cation of deoree-holder under s. 258, Civil Pro- 











` GENE Rat INDEX, ’ 


Gobind Parshad v. Rung Lal, 21 C. 28, , referred" - 


Ga 
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-Limitation Act—(1877)—coneld. 
cedure ee of ka e 295 
179 (4) 450 








peal 179 (4&)—Appli- 


‘cation to Collector for extract Step-in-aid of execu- 


tion - = 


“cation for re-construction. of decree 
(1908), S. 3, application of 
420 

















= S. 21—Payment of in- 
terest by eldest brother for all brothers 484 
S. 22, offectof 931 
—— S. 30 does not ee. to 


S. 31—Rffect of re-o 
ing of appeal under RED athe 2 T 
—— m art. 36 764 
— ——--— Art. 177, application 
of, to appeals filed when the old Limitation Aot was 


in force 420 
m BAPE, 182 800 
-Lis pendens, doctrine of, how far applicable to 
pre-emption snits 249 





applications ’ 























Prosecuting a suit in a Gonrt having 
no jurisdiction—Application of the doctrine 69 
Suite for sale and redemption are 
subject to the rule of lis pendens—Transferee pen- 
dente e cannot question the correctness BOG 
0 
Local Investigation, soope of—View of 
, locahty for understanding evidence, not for test- 
~ing credibility of witnesses—Immediate report 
to be recorded—Opinion not to be imported--—Dis. 


qualification from tryin 365 
Lower Burma . a Courts Act (VI of. 
7—Right of appeal—No matter of 


00), S. 
rocedare 980 
a Madras Act (IV of 1864) 1004 


(IV of. 1893), applicability of 


I 
— (IH of 1895), S. 3 1004 
(1 of 1900), S. 3--Licensee— 











Tenani. .- 
An agreement between licensor and licenses wns 


that, if after three days’ notice the licensee did not 


pall down the hnt, the licensor was at liberty to pall 
"it down : 

Held, that the licensee (complainant in the case) 
WAS not a tenant within the meaning of section 3 of 
Madras Act I of 1900, and that consequently it was 
notan offence on the part of the licensor to pull down 
the hut after service of notice on the licensse and non- 
gompliance therewith. OLIVEIRA, In re, 7 M.L. T. 
12 


834 
City Municipal Act (IH of 
1904), S. I 20— Profession Taw-—Buying agent, 
> On a case referred to the High Oourt under 
daoa 176 of the Madras Oiıty Municipal Act, 111 of 
1804, as to whether a Person who is a trader in piece- 
- goods and has a.shop in Tinnevelly where he sells the 
` goodsand earns his profit but keeps an agent in 
` Madras to buy goods for him, without keeping an 
office, exercises his trade within thetown of Madras. 
Held, that on the facts of the case, the trader was 
not ing on business in Madras and was not, 
therefore, liable to pay any profession tax in Madras, 
Meera ROWTHER v. PRESIDENT oF Manpnas, 7 M. L. 
T. 80; 88 M. 82 — 744 


+ 
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Madras Court of Wards Act (I of 

1902), 88. 3, 23 and 48—8penfic Relief 

Act (1 of 1877), s; 45—Marrniage of an infant under 

. the Court of Wards—Jusisdsction of the High Court. 

- _ The Court of Wards having arranged for the mar- 
riage ofa ward in their custody, an application was 
made on the Original Side to restrain the marriage 
and the same was dismissed. The pesitioner appealed. 

Per Arnold White, C. J. 

The Court had no jurisdiction to interfere either 
under section 45 of-the Specific Relief Act, as no- 
order in the nature of a mandamus could be pagsed, 

~- there being no breach of duty on the part of the 

Court of Wards, or nander section 8 of the Court of 

Wards Act, it being competent for the Court of Wards 

under section 28 of the Court of Wards Act, to arrange 
for the marriage of the ward. 

‘- Queere —Whether ihe High Court has power under 


section 3 of the Act to order the removal of the ward _ 


from the custody of the Court of Wards. 

Per Krishnasanw Aiyar, J. g 

Section 45 of the Sperific Relief Act has no appli- 
eation there being no specific act to be done by the 


Court of Wards under gechon 23 of the Court of © 


Wards Act. The powers under section 3 of the Court 
of Wards Act do not justify an order postponing the 
marriage of a Ward under the custody of the Court 
of Wards.. VRLLAI NACHIAR v. Court oF Warps, 


MADRAS, 7 M. L. T. 78 7 
—— 8S. 23,48 740 


al 





(IV of 1884), S. 168—2ncroachment— 

Easement. - 

There can be no easement which overrides the 
provisions of -section 168 of the District Municipali- 
ties Act. i 

Mothe Achayya Garoo v, Municipal Council of Elore, 
19 M. L. J. 757; 7 M. L. T. 66; 4 Ind. Cas. 828, fol- 
lowed. LATCHEMI NARAYANA v. MUNICIPAL OOUNGOIL 
oF TRICHINOPOLY, 7 M. L. T. 154 916 
Madras Estates Land Act (XVIII of 

3865)—Terms of patta. 

A. clause in a rokka patia or a patta to the tenants 
who pay money rents, “that-after the termination of 
the patta the tenant shall be liable to agree that the 
theerva may be fixed by tho landlord of the said patta 
land with reference to the yield” is not a proper 
term in such patias, and onght to be expunged. There 
is nothing objectionable in inserting the following” 

- clause :— 
“In case you raise second crop in the lands specified 
-according to numbers in the adangal, we shall pay 
one-half of the ayen rent on the said landa.” 
- A clause in an agreement executed by tenants tos 
Zemindar saying “we shall from the current Fash 
forward accept patta for ever in accordance with the 


adengal chitta prepared by you” 18 not illegal or ` 


invalid. SUBBARAYA MUDALIAR v. KRIsSHNAMACHARIAR, 
7M. L. T. 105 811 
—___—— Forest Act (Mad. Act V of 

1882), S. 10—Appeal—Oomputatron of tyme— 

Time requisite for obtaining copy—Limitation Act 

(XV of 1877), s. 12, applicability of. 

The provision in section 12 of the Limitation Act, 
1877, that in computing the period of limitation 
prescribed for anappeal the time requisite for 
obtaining a copy of the order appealed against should 
be excluded, does not apply to appeals under section 
10 of the Madras Forest Aot, 188%, 


District Municipalities Act | 


Madras Forest Act—concld, 


Veeramma Y. Abbiah, 18 M. 99, followed. ; 

Reference under the Madras Forest Act V of 1882, 106 
M. 210, overruled. . 

Haji Isman Sart v. Trustees of the Harbour Madras, 
23 M. 389; Sambasiva Chari v. Ramasami Reddi, 22 
M. 179, distinguished, 

Kumara Akkappa Nayanim Bahadur v. Sithala 
Naidu, 20 M. 476; Kamaraju v..The Séeretary of State 
for India, 11 M. 309; Nagendra Nath Mullick v, Mathura 
Mohun Parhs, 18 C. 868, referred to. 

The provision of séction 12 of the Limitation Act, 
1877, does not apply when the special enactment, which ` 
gives the right of appeal, does not require that the 
notice of appeal should be accompanied by a copy of 
the order appealed against. 

Section 18 of the Limitation Act must be read with 
section 4 of the Act. ABU BAKER ~v. SEORETARY OF 
Starz FOR INDIA, 7 M. i. T. 182; 20 M. D, 7 2 
——— High Court Original Side 

Rules, Rule No, 470 3II 
——— HHI Municipalities Act 

(Mad. Act II of 1907), 8. 23—Noncom- 

pliance—-Penalty— Appeal. | 

The finding of Chairman under section 23 of 
Madras Act IL of 1907, is final subjeot to the right of 
appeal. The owner is entitled to show cause against ` 
the notice issned under that section. 

The institution of proceeding for the recévery 
of penalty beforethe expiry of the time for appeal 
is not illegal.- - 

On the 4th May 1909, the Chairman issned a notice 
under section 23 requiring the owner of the building 
to make such alterations as were specified in the 
notice to bring it into conformity with the plans., 
An order confirming the notice was passed on 20th 
May 1909. Proceedings for the recovery of thee 
penalty were instituted on the 16th June; and the 
order imposing the penalty was made on the 15th 
July, thatis, before the expiration of 60 days from 
the 20th May. The alterations specified in the notice 
were not completed before 15th July. The owner 
presented an appeal on 16th July: 

Heid, that the proceedings for the recovery of the 
penalty were not premature and the offence was 
complete before 15th July. NABI KHAN, In re, 7 M. 
L. T. 183 - 929 

— Insolvency Rules (1905) 

Rules 127, 131 727 


Local Boards Act (V of 





; 1884), ss. 73, T4 Madras Rent Recovery 


Act (VII of 1865), s. 7—Claim by landholder for a 
morety of local cess paid to Government—Vhether 
enforceable without eachange of patta and muchalikas 
— Second Appeal. Laer 

A landholder 18 entitled to claim from his tenant a 
moiety of the local cess paid by him to Government 
under section 78 of the Madras Local Boards Act 
even if there was no exchange of pattas and - 
muchalihas as required by section? of the Madras 
Rent Recovery Act. 

Where a landlord claimed from his tenant Rs. 4-6-6 
as a moiety of angA cess and the lower Courts 
dismissed the olaim on the ground that the 
suit, being in contravention of the .provisions of 
section 7 of the Rent Recovery Act, was not majn- 
tainable ; : - 


Vol MJ . 5 a 
Madras Local Boards Act—oonold. ` 


nel that no second -appeal lay to the High | Court; 
- from such a decision. - 


GENERAL INDEX. 2 


Zemindar of Tarla v. Latchia, 13 M. L. J. 211, okn 


ed to and ‘followed. 
NAIDU v, KOLACHINA VENKATAPPAYA , 7 M. L. T. 882 








ae) —— Sa 74 ` 
__.___ Rent - „Recovery Act, (VIII 
of 1865), s. 7 438 
——°S.- A l~ Water tav charged 


by Zemindar against inamdar— Collector's sane» 

`- tion not required. 4 

Collector’s sanction is not required to the chargo 
of water tax by the Zamindar against un inamdar, - 
ZAMINDAB OF VENKATAGIRI v.  VERMARAJA SuRYAPRA- 
` KASAM, 20 M. L. J. 120 

$$ __..__._-__ §,, | I—Landlora. and 
- tenant—Enhancement of rent—Landlords’ right 
to enhance ront —Dry land converted into wet at 
tenants’ exspense——Custom of enhancement in such 
_ ` eases tilegal—Illegal condition wm paite 

. A landlord is entitled to raise the rent only if the | 


improvement is effected at his own expense or at the ` 


expense of the Oollector, and in either case only 
with the sanction of the Collector, when the rent pay- 
able ia in fact higher, the case falls within the. 
‘proviso to‘ section 11 of the Madras~ Rent Re. 
cerery Act. : 

A usage to chargo ‘assessment at the wet rate on 
account of the tenaht’s, converting land from dry to 
wet or any other improvement effected at the tenant’s 
expense is illegal. - 

A condition in the patta, which enables the indira 
to receive a higher rent when the wet crop is cultivat- 
ed with water brought into the flelda at the tenani’s 
. expense, cannot be enforced. PARAMASAWMI IYENGAR 

v. Pusara Tarvan, 20 M. L. J. 142 i I 

Madras Village Police Regulation 
(XI of 1816), 8. 10—Kallan— Whether one of 
lower caste. ` 

A Kallan is not one belonging - -to the servile caste 
-contemplated by the Regulation XI of 1818. 

. Queen V. Nabi Sahib, 6 M. 247; Rattigadu v. Konda 
Reddi, 24 M. 271, followed. Korna Tanyas v Hx- 
PEROR, (1910) M. W. N. 62; 7 M L. T. 805 797. 


Malabar LaW— Constitution of a tavasi into a - 


z, minor tarwad—Acquisitions by the anandravan toho 
became Karnavan of the branch” tarwad—Absence 
of crroumstances to show self-acquisilion—Presump- 


When there is a gift of property to some of the 
members of a tarward by the Karnavan, and separate 
enjoyment, by the tavashi of such property for a 
number of years and separate living-by the members 
of the branch to which the property was gifted, the 
presumption is that the branch constituted’ a tavashi 
tarwad. 

_ Korath Amman Kutti v. Perungottil Appu Nambiar, 
-29 M. 322, distinguished. - 

Property acquired by the manager of such a branch 
tarwad, who is only an anandravan of the whole 

tarwad, should be deemed to be the property of the 
branch when thera is no evidence as to the source ont 
of which the property was acquired, and the manager 
isnot able to provea separate title to it and was at 

the time of acquisition, in possession of the funds of 
“the branch buf none of his own; h x 


” ~ 
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a 


“Malabar EEY 


Fira Rayen y. Valitramı of Pudia Kavilayam, Calicut, 
3 M. 141 at p. 145; 5. A. No. 970 of 1883 and 5. A. 
No. 1153 of 1883, referred to. MARI Veeurn Caatnu r. 
Marı Vartit, 20 M. L. J. 86; 7 M. L. T. 382 “143 


— Meloharth—Palidity—Receipt of 
rents for more than 12 years—Adverse possession. 
The receipt of rents for more than 12 years as Jfel- 
oharihdars bars any dispute as to the validity of the 








melcharih, 


« Madhava v. Nariyana, 9 M. 244, followed. RANAN 
Name. PANNANGAT Onanvu KUTTI Nam, 7M. L T. 
184 - 


kaanan anana et, d 





and Usage—Maramakutayam 
, ~. Law —Eaistence of co-parcenary in a Malabar tar- 
wad—Joint tenancy—Purchase by a member of the 
tarwad—Liability for sagah at the instance of 
. ereditor of a member of the tarwad—Survivorship— 

Devolution `of witerest, to the tavashi, or to tarwad. 

The principle of joint tenancy i ig unknown to Hindu 
Law, except in the caseof co-parcenary between tho 
members of an undivided family. 

Jogeshwar Narain Deo v, Ramchandra Dutt, 23 U: 
670; 23 I. A. 37, followed. 

Co-parcenary exists among the members of an nn- 
divided Malabar Tarwad, 

One P, a female member of a Malabar T 
purchased property in the name of herself and 
her minor son, O:- Tt was attached at the instance 
ofa creditor of C after the death of P. The Dis. 
trict Judge allowed the attachment in respect of a 


moiety of the property : 


Held, (1) that ifthe property was acquired for 
the tarwad, then on the death of P all tho 


“members of the fariwad, not C alone, took it by sor- 


vivorship, 

(2) that if the property belonged exclusively to 
P,it lapsed on her death not tothe Tavashi, t.e., 
her descendants, but to the Tarwad who take it as 
her heir subject to tHe liability of discharging hor 


~debts. 


t~ 


Rayarappan Nambiar v. Kelu Kurup, 4 M. 150, 


‘referred to. 


(3) that if the property was “purchased for the 
benefit of the Tavashi, it vested on P’s death 
in the Tavashi if the Tavashi formed a minor 
‘tarwad and it was not liable to be attend at the in- 
stance of C’s creditor. 


(4) that ifthe tavashs did not separate itself from 
the main tamead, the property lapsed on Ps death 


. to the tarwad, subject to the control of the Karnauan, 


and the interest of O, a member of the tarwad wns 
liable to be attached and sold, provided the attnach- 
ment was during his life-time. 

Kunhacha Umma v. Kutt) Mammi Haji, 16 M. 201; 
Vydianda v. Nagammal, 11 M. 258, and Mahomed 
Shamsool v. Shewukram, 2 I. A. 7; i4 B. -L. R. 226; 
22 W. BR. 409, referred to. 


(5) that if the property was acquired fo. the benefit 
of P and O alone, P and C became tenants-in-com- 
mon and Ọ’s half share alone was liable to be attach- 
ed and sold at the instance of his creditors. In 
such a case O did not take Ps property by sur- 
vivorship. UMMANGA v. APPADORAI PATTER, (1010) M. 
W. N. 195; 20 M. L. J. 268 67! 


Malice—Breach of promise of marriage - Mother 
procaring breach by her son » 4 


7 


4 
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`- Mallclous prosecution- be nirai 
~ from mere fact that prosecution “has fatled—Onus of 


, wroof—btate of mind of pr Part OT Information from - 


servant, 


A prosecution instituted witiout malice and with - 


‘reasonable and probable cause cannot be held, to 
amonnt to an act of aggression. ” 


Malice ‘in the p,osecutor cannot be infeřređfròm . 


the mere-faot thal the'prosecution has failed. 


. The burden of proving the exiatence of malice rests .- 
- on the plaintiff i in an action for malicious prosecution. 


The pivot upon which almost all such actions turn 


~: ia the state of mind of the. prosecutor atthe time 
` «he institutes or anthorises the prosecution. If he re- 


ceives information from others and acts upon it, the 


- motives of his informants are:to a great extent 


besides the point and if he believed the story 


malicious prosecution that he believed the story “his 
old and trusted servante had told him, that he con: 
sulted his legal advisers at dvery step, and that he 
took action in defence of his title to his property in 
the bona fide belief that the plaintiff had trespassed on 


his land ang forcibly removed his goods: Held, that . 


-the action was rightly dismiased. Corta v. Purnia, 14 
O. W. N. 86; (19009) A. O. 5490; 12 New Lay Reports 
(CEYLON) 147 O.P. C. 


~ Marrlage—Breach of promise of man iage—Mother 


erocurmng breach by her son—HMalice—-Misrepresenta. 
tion-~Actionable wrong—Action for damages agarnst 
mother, whether maintainable. ` 
The doctrine of Common Law, that the produring 
-+of a breach of contract by a third party may be an 
actionable wrong, applies equally where the relation 
between the party who procures the breach and 


. the party who breaks the contract is that of mother 
and son, 


Malice is not, in the latter case, the gist of the 


action, but if malice is alleged and proved it may dis- - 
place the protection or the privilege which arises: 


from the relation between the party” who procùres 
the breach of the contract and the party who breaks 
the contract, . 

Conway v. Wade, (1909) AC. ‘808; 78 L J.K. B. 
1025; Lumby v. Gye, (1858) 2 E. and B. 216, 22 L J. 
Q. B 468; 17 Jur, 827; 1 W. R. 482, Quinn v. Leathem, 


_ (1901) A. C. 495, 70 L.J.P.C. 76, 65 J P. 708; 50 W R- 
189; 84 L. T. 280; 17 T. L-R. 749, Glamorgan Coal Oo | 


v, South Wales Mines’ s Federation, (1903) 2 K. B. 545; 
72 L. J. K. B. 893; 89 L. T. 393; 19 T. L. R. 708, 
National Phonograph Oo., Ld., v. Edtson-Belb ‘Consoli. 
dated Phonograph Co., Lå. , (1908) 1 Ch. 385; 98 L. T. 
291; 24 T. L. R. 201; T7 D.J. Oh.’ 215, and “Allan v. 
Flood, (1898) A..0, 1; 63 J. "> 595; 67 L. J. Q. B. 119; 

76 L. T, 71; 147. L. R. 126; 46 W. R. 258, referred 
to, 

Per Krisanastoamy Asyar, J — 

It cannot reasonably be maintained that a parent 
or guardian may not advise his daughter or ward to 
break off an improvident engagement with an un- 
worthy suitor. But ifthe breaking of the engage- 
ment ig procured maliciously and- by ` means of 
misrepresentations, the person so procuring 6 breach 
is not protected.. Miss IRENE Fanny COLQUHOUN 6. 
Mrs, FANNY Surruze, 7 M. L. T. 394 . 415 


» 
= A y 


| INDIAN OASES., 


upon. ° 
© which he acted and his act was that of a reasonable’ 
_ man of ordinary prudence snd if hehad no indirect . 
motive in making the charge, he could not be held to, 
_ have brought the action maliciously., ^ 
“Where the defendant’ proved in an A for - 


Sr. [1920 


Marriage—condl, a o 
—— Hindu Law ~ Custom —Kaikolar.. Com. 
munity—Marriage between’ a Hindu Sudira male 


anra 


‘and a. female conreri from Christianity—Vuld- 


ity of marriage—Crwil Courts Act (111 of. 1878), 4. 

16—Christian Marriage Acts XV of 1872 and V of 

+” 1865-Kffect of Christian marriage on mnentance— 
“Sudra” and “caste”, menting of. . 


' ‘The marriage of a male Hindu Sudra ‘vith a fomale 


convert -from Christianity, performed according to 
the formalities prescribed by the Hindi Law, is valid. 


It ia valid according to the usage prevalent among ` 


the Kaikolar Community. 

Sucha marriage is in conformity with Hindu Law 
which does not prohibit marriage between any persone 
who dre not Dwijas or twice-born persons. ~ 

When a caste, of which the parties éontracting the 
marriage .are accepted’ members; recognises the 
marriage as valid, then itis w legal marriage under 
Hindu Diw, though it may be opposed to the pra 
Sastras. - 

Where T religious and legal consciousness of a 
Communit s the validity of a certain 
marriage, 1t cannot be discarded on account of its. re- 


pugnance to tbe system of law by which the Commn- ~ 


nity is genurally governed. a 
If a marriage is valid under ordinary Hindu Law, 
the parties contracting the marriage will be deemed to 


have been legally marmed though such marriage is ` 
opposed to the rules of the caste or kaa yp. 


which the parties belong. 
Though it is a rule of law that a person cannot alter 
the law of succession applicable to himself, it ia now 


. settled in India that he may change it by ‘conversion 


to ‘another religion, when prima facie he will be 
governed by the laws of inheritance prescribed by. 
that Sa MUTHUSAMI MUDALIAR v. MASILAMANT 
7 M. L. T. 17; 20 M. L.J. 40 42 
MAN 

Wherever it is shown upon the facts to'be’ Pousibie: 
thata man and woman who claim to hhve been married- 





may have'been married, the Courts would always: - 


lean strongly in favour of the conclusion that 
& marriage has taken place. ' i 

Wherever upon the facts shown it is possible that 
a child has been born in a lawful wedlock and is, 
therefore, legitimate, the Court would always lean 
most strongly in favour of his legitimacy until the 


contrary is most; clearly and irrefutably proved. - 


Moosa Avan v Isain Moosa, 12 Box. L. R. 169 946 


Master and Servant—Meaning of irrevoc- 
able -agency—Dismisgal for misconduct—Abate- 
ment of suit 758 

_—_ ————- Responsibility of ` servant 
for information lodged on behalf of master—-Aocnaa- 

tion subsequent to original complaint 693 


Mergeér— Proprietary and under-proprietary rights 
—Mortgage of either right by ite owner before merger 
doea not affect. the other right after merger. 


‘A merger of proprietary and under-proprietary : 


rights cannot be said to have taken place where such 
merger would be plainly prejudicial to me person in 


` whom both rights are vested. 


Therefore, if an inferior proprietor succeeds as an 
heir to the superior proprietor, his under-proprieiary 
rights remain vested ‘in him. ss :before and are not 
aa nn ay or sre responsible for any ene of 


i 
> at 


ia 


` 


* 


proprietary rights which may. have ‘been effected by 
the superior proprietor before his death, t.e., béfore- 


the merger of both rights inthe inferior proprietor. ° 


MATA PRASAD V. RAzAWAND Sinau, 180. 0: 35 446 
Mesne profits include interest on “mesne pro- 

m Nah B29 
—— —No Court-fee is payable on future 
' mesne profits decreed from date of plaint 880 
Minor, adverse possession against, when ss 





ARAPE ara 


‘Permission. to mortgage minor’s estate— ; 
_° : Permission notin due form—Mortgagee not bound 
334 


to go behind order—F'rand ae 
— ~ Reversionary heir not made a party to pro-, 
bate proceedings—Reyocation’ of probate 16 
- —y decree againgt—M inor not properly represent- 
e4—Qompromise not duly sanciioned—Decree Liable 
to'bé -avoided by minor—— Good until set aside—Third 
party not entitled tu question, 
A decree was passed on a compromise not properly 


} 





sanctioned by the Oourt, against a minor not properly 


represented: 2 > 


Held, that the decrea ia not a nullity; that the only 


person who can avoid it is the minor: that until it 18`». 


avoided it is good against all tho world ag a final 
order of bhe Court, and that itis not open to third 
parties to question it. Taneaor MAJHI v. JALADHAR 
Rear, 14 C. W. N. 322 691 


—_——_~—--- Money borrowed by de facto guardian for 
_ minor's benafit—Liability of minor—Equity—Punjab 

Courts Act (XVIII of 1884), 8. 70 (a)-——Reviston— 
- Practica. a i Pa a 

Money borrowed by the de facto gusrdian of a 
minor for the minor’s benefit, for instance, to pay‘ the 
Government Révenue for which the minor is liable as 
limbardar, is legally recoverable from the minor's 
estate although he is not pérsonally liable therefor. 

An error of law is-no ground for revision -where 
substantial, justice is" done between the parties and 
the equities are allon the side of the respondents. 
Umar Hayat v. Devi Das, 5 P. W. R. 1910 590 
Mischief. See Penan Oops, ss. 425, 430. 
Misjoinder includes non-joinder 774 

——* ~ Of Causes of action—Ap. 

peal - - ` ~ 466 


—— 


‘Procepure Cong, $3. 238—9. | 
-m Gambling Act CLIT of 1867), 88. 3, 





4 
A person accused under section 8 of the Gambling 
Act, III of 1867, cannot be tried together with the 


persons accused ‘under section 4 of the Act on the- 


ground of misjoinder of charges. MAKHAN ~. 
Emperor, 5-P.W. R.1910 Cr. _ 720 
parties. See Parry. 





Mortgage-—aAuotion purchaser, purchasing sub- ` 


ject to the mortgage—Right of auction purchaser’ 
to question the validity of the mortgage 
. a Deposit by mortgagor—Money receiv- 
ed by mortgages. under protest—Right to recover 
lance reserved—Mortgage deed returned to, 
mortgageo—Full discharge*,Ihteresi 518 
z= Validity of discharge by one co-mort-- 

- gageo, : | 129 





—_——— 








- >» 


een ee charges. ': See ORIMINAL. 


874 ` 


decree, construction of—Date of . 


- payment D - 6I 


+ ` 4 A Š a : % 
VI a ya GENERAL INDEX, -` 1097 
Merger—concld. "+ "Mort gage--conta. . 





decree Interestafter decree—~ 
Discretion of Court —Interference by appellate Court, 
The allowance of interest after the date of the dec. 
ree is a matter of discretion with the Court; and if the 
Court has allowed interest at six per cent, per annum 
-and not at the bond rate, after the expiry of the period 
for payment of the money, it is not right for the 
Court. of appeal to interfere without good and suffi. 
cient reasons. BRBOJA Gora v. ABINASH CHANDRA, 14 
C.W.N.532 = > 127 
= ~ Defendant entitled by decree 
to redeem a prior mortgage—Application for sale by 
decree-holder—Repn esentatives of deceased defendant 

5 a see che Aka beka A be set asida. 

sale held in execution of a mortgage decree i 

liable to be set aside if the legal representatives of 
a deceased dafendant, who was entitled under the 
decree to redeem a prior mortgage, were not brought 
on record. in the decree-holder’s application for 





ree 


sale, f 
_. Biyyakk v, Fakıra, 12 M. 211, distinguished. 
Kunhammad v. Kutti, 12 M. 90 and Ramaswami v. 
` Bagirathi, 6 M. 180, referred to. KaANAKASABAPATHY 
Gnatry v. VENKATARAMA TvER, 7 M. L. 7.270 339 


hatin 











- —— y construction of—Decree 
obtained by second mortgagee—Decree for sale subject 
te prior mortgage—Purchase by decree-holder at 

_ Court sale and delivery of possession to him—Right to 
possession of purchaser of equity of redemption of first 
mortgage. 

Where a mortgage decree passed in favonr.of the 
second mortgagee directed the sale of property snb- 
ject to the prior mortgage: 

Held, that the purchaser of the equity of redemp- . 
tion of the earlier mortgage, who discharged it with 
the purchase-money, was riot entitled to claim to be in 
possession as against the sauction-purchaser till tho 
firat mortgage was redeemed. 

Kasinatha Iyer v. Uthumansa Rowthan, 25 M. 529 


‘and Manauikraman Eitan Thamburan v. Ammi, 24 M. 


471, distinguished. ARAYVAMUTHU IYENGAR r, KUMARA- 
sawan Cuetry, 7 M. L. T. 230 4 


nner — Hale-—-Sale set aside by one 
co-mortgagor paying off decree—Oontribution, suit for 
~~Liability of co-mortgagors— Equitable claim— Con- 
tract Act (IX of 1872), s. 69—Charge. 
Under a mortgage decree against several mortga- 
- gors, the mortgaged property was sold, and one of the 
mortgagors paid off the amount, and the sale was 
set aside by consent. The mortgagor who paid the 
amount brought a suit for contribu‘ion against his 00. 





, mortgagors: 


Held, that:as the plaintiff did not pay the amount 
to prevent the, sale, the defendants were not liable to 
contribute under section 69 of the Contract Act; but 


‘the plaintiff had an equitable claim independently of 


the Act, because the defendants could not remain in 
possession of a part of the property released by the 
purchaser at the expense of the plaintiff and yet pay 
nothing for it, 

The shares of the defendants in the mortgaged pro. 
perty were declared liable to charges for the amonnt 
claimed from them. PARBHU NARAIN Sines v, Barr 
Sinan, 14 0. W. N. 861 
Taman == Hatoppel— Mortgages with knowledge 

cannot plead estoppel with reference to subsequent. 

ly enlarged estate of mortgagor* 866 
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eee ‘Mortgage --contd. l b Mortgage-—conid. TT. Fa : 





y mma anne by way of conditional sale—Sole re- became divided—Mortgage not discharged in res- > ` 
međdy—Punjab Alienation of Land Act (XII of pect of the interests of other divided members e 
` 1909), 8. 9 (2)—Eatinguishment of the right of condi : fe ie on a E 343 
- tional sale —Rafusal by mortgages of. Deputy Oom- —~ = Limitation—Inmitation Act (IX 
., missioner’s offer—Right to sue for money-decree—Per- of 1903), : s. 81-—Effect of. re-opening of - appeal 
` sonal covenant—Contract Act (IX of 1872), s. 65— =. wnder~gub-section (2)—Pleadings —Objection . that 
Transfer of Property Act (IV of 1882), 8. 68—Juris- ` mortgage is governed by 12 years’ rule—Practice — 

- diction of Civil Courts to deal with terms offered by `, Appeal—Questions of law decided-—-Remand for deci- |. 
Aus: Deputy Gommiasioner. KoA i sion of questions of fact—Construction of mortgage- ~. 
“Under the terms-ofa mortgage by way of con- ~ deed — Anomalous mortgages—Mortyagae’s right. to 
| ditional sale, the sole remedy, given to the mort- +- bring, property to ‘eale—Consolidation’ of secured 
gageo for tho énforoomont of his rights there- .° and unsecured debts—Suit' for aale—Assignment— 
“ander, was to’ proceed, in case of default, under | Mortgage_an interest sn property—-Tranafer of Pro- , 

‘ ‘the provisions of Regulation XVII of 1806. Default - perty Act (IV of 1832), 58. 6,67, 99-—Pregumption of | 
took place aud the mortgagee took proceedings under. _ a ee | Parana: toy ¢ Ler date of mort- 
. the Regulation but infructuously. : - MG. -Evidence f 414. Gon ihe 
~- , After the.Punjab Alienstion of Land, “Act, < 1900, Oace an appeal haa been restored to the file under: 
- came into force the mortgagee applied to the  geotion 81 of the Limitation-Act, 1908, sub-section (2)-— - 
| Deputy Commissioner. for relief under section 9 (2) of the section prescribes that the provisions of sub-sec- 
- of the Act. The Deputy Commissioner offered tion (1) shall apply and in such a case no suit for- 
him-a farm of the mortgaged lands for a period gale by a mortgagee, instituted within 60 years from ` 
~ of eight years. Ho refused this offer. and then the date when the money secured by thé mortgage ` 
brought a suit for a money-decree; against the became dud, shall be dismissed on the ground that 
_ mortgaged land or the mortgagor personally-— | . 12 years rule of limitation is applicable. A plea 
Held, that the mortgagee was. not entitled to & that the plaintiff's mortgage is one, which; apart 
money-decree, Upon the enactment of: the Punjab fiom the decision in Vasudeva v. Srinivasa, 30 
Alienation of Land Act, the remedy given tothe mort- My, 496, 17 M. L. J. 444; 11 C.: W. N. 1003; 4 
gagee to enforce his security by means of the con- A, L. J.. 625; 6 O. L. 5. 879; 2 M. L. T.3833; g | 
` ditional sale clause was extinguished and another. |. Bom, L. R 1104, 19 years’ limitation is applicable, | 
special remedy—that is, the remedy given by section 9 ghonld be raised by way of objection to the-re-open-: 
(2)—-was substituted therefor; where the mortgages ing of a second appeal under section 31 (2) of the Act, - 
"had no other enforceable remedy open to him, he gnd cannot be set up when the appeal has been ro-- 
‘must accept the asta TUA eae were opened unopposed. ` l - 
mot, under the circumstances, at Nberty to infer: 4 High Oourtis competent to decide, in second 
| a pain covenant to pay the debt on dbe part of the * appeal boto EA it, -any an cation ot law that had 
mortgagor. . arisen between the parties, and then to remand the 
ea oo v. Paras Ram, 22 a 3% 22 1. = 65, case for decision by the lower appellate Court of the. “. 
: Arumugam v. Stvagnana, 18 M. 321, referred to. creer fact, aa rae a the Pe in accordance DR 
- Oivil- Courts have no authority fo consider, "WUE? 158 Geolgtons on the questions ofl awe — 
In construing mortgage-deeds, the chief thing to be 
whether. the terms offered to a mortgagee by the - | Sked to is the, intention of the parties. Whe 
< Deputy Commissioner afford an adequate remedy ni is partly of the nature of a usufruotu de 
or not. Duca SINGH v. Dian Sinan, 22 P. R. 1010; we Ps a ; mole Soort he WAU a 
-39 P.W. R1910 0O ; -BOA a di entitled to rine the mas aa apaa 
i y ~Future créps—Agisement to assign— to sale under the conditions set out in the deed, 
.:` L Vague and uncertain bond cannot be enforced. _ Words of hypothecation import the right of the mort- 
` | Future crops can be hypothecated. A mortgage of . gagee to bring the property to sale for the satisfaction 
future crops operates as anagreementtoassign. Such of his mortgage debt. | - 
an agreement in order to be enforcéable, must be an . Jafar Hubsen.v. Ranjit Singh, 21 A 4; Mohammad 
agreement which a Court of Equity would enforce. Amin v, Jan Patel, 12 O. P. L. RB. 26 at p. 33, relied- 
7 An agreement, the terms of which are vague and un- ` upon. : é 
certain, cannot be enforced. Dir ORAND v: BADHA, 7 Kashi Ram v. Sardar Singh, 28 A. 157; A. W. N. 
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A. L.J. 188; 32 A. 265. 0 - “"373 - (1905) 226;-Krishta Bhawchand-v. Hari Janardhan, 10 
: meen torest-—Calculation-—Oontract rate or Bom. L. B. 615, explained and distinguished. 
‘Court rate. : | ' Where a. mortgage -is desoribed ag one with pos. 


A mortgagee is entitled to calculate interest ac- session’ buf the mortgagor is not in fact in-a -posi- 
cording to, the mortgage deed and not according to tion to give possession ‘and there ig ‘no provision in 
the decree. oe f ` the deed for liquidation of either interest or principal 

Umeachunder Bircar y. Zahur Fatima, 18 O. 184, 17 from the usnfruct and the mortgagor under- 
I. A. 201 and Thenappa Chettiar v. Marimuthu Nadan, “takes to pay the mortgage-money, even though `. 

<. $1 M. 258; 18 M. L. J. 344; 4 M. L. T. 208; followed. the mortgaged property should never come in his ` 

Ganga Das Bhattar v. Jogendranath Mitra, b C.L. possession, the mortgage is an anomalous one, 
J. 815; 11 0. W. N. 408, dissented from, VENKATA- in which the characteghtics of a simple mortgage - 

_ ŠAMI v. RAMANATHAN, 7 M. L. T. 194 |. 916. predominate over those of an usufractuary one; and 
- < in favour of one member of an un- the-mortgagee is entitled to bring the property 
divided Hindu family—Payment of entire mortgags to sale in satisfaction of the debt secured-by the 
“ money to one of several members after the family - mortgage. = ` a 
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Mortgage—contd. 


The presumption of English Law -that a mortgage- 
debt is considered’ paid when 20 years haveelapsed 
‘since the ‘date of the mortgage does nob apply, in 
India, ° ie - * oe 

A mortgage, is not 8 mere right to sue but an inter- 
est in immovable 


a 


4 a 
” t = 


i 


A mortgagee, who-has another claim against the 
mortgagor, ‘in satisfaction of which he hasattached the 
mortgaged-property but is preoluded by section 99 ‘of 


_ the Transfer of Property Act from -bringing it to sale 


P 


A 


tenant. GANGADHAR SHARAN v, RAM Prosap BAHU, 


. for value of the property mortgag 


r 


gave by a suit under section 67, can sue for sale of 
the property in satisfaction -of the consolidated debt 
made up of such claim as well as of the claim under 
the mortgage, - . f | N- ; 

Saligram v. Murlidhar, 100. P. L. R. 21, Govinda 
Bhatta v. Narain Bhatta, 29 M. 424. 16 M. L, J. 264, 
followed. ae west 

Muhammad Amin 
ferred to. 

Azim-wlah Y. 


v. Jan Patel, 12 0. P. L. R. 28, ro- 


~ 


Najm-un-nissa, 16 A. 415; Mahabir 


ALI y. Taman, 8 N. L. B-20 ; i 01 
; ——Mortgagee tenant of morigagor—Agreement 


_ to set off interest against rent—Non-payment of rent 


, by mortyagee—Presumption that excesa amount was 
+ in part satisfaction of debt. Pont S f 

- A- mortgagee was the tenant in respect of the mort- 
gaged property under the mortgagor, and it was ag- 
reed that.the mortgagee instead of paying the whole 
of the amount of rent Rs. 36 a year, should retain in his 
hands Rs. 18 a year, which the mortgagor was -liable_ 


did not pay any rent at all for more than three years: 
Held, that the presumption was that the mortgagee 
retained the money in part satisfaction of the debt 
due to him, that an account should be taken of what 
was.due to the mortgagee and that the mortgagor 
landlord would be entitled to credit for any rent’ not 
received and not accounted. for by his yt = 
6 

: Mortgage to Karnavan of Tarwad—Sub- 
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f Mortgage—contd, : 


property, and is as -such capable of -- 


“Singh v. Saira Bibi, 17 A. 520, dissented from. Eye - 


- to pay as interest on his mortgage. The mortgagee _ 


r 


Aysnuddin Nasya v. Srish Chandra Banerji, 11 C. 
W. N. 76; followed. Haro Cranpra Poopar v, 
OHANDRA Natu, LL O.L. J; 20,140. W. L. 71 39 

, Purchaser of equity of redemption 

paying off a prior mortgage 177 


— Prior and subsequent mortgagees— 
Puisne mortgagee paying off a -prior rie oT 
Priority in respect of the debt discharged 32 
——---Purchase by first mortgagee in execu. 
tion of own decree to which second mortgagee was no 
> pirty—Bubsequent suit and purchase by second 
mortgages—Redemption suit by second mortgagee- 
< oe Ast (XV of 1877), Sch. II, arts. 132, 134, 
When a property has been sold in execution of a 
deoree obtained on a pridr mortgages to which suit 
the second mortgagee was no party, the time within 
which the second mortgagee who has purchased the 
property in execution of a decree in a suit subse. 
quently brought by him to enforce hia mortgage, or 
hia transferee, has to bring a suit for redemption, 
commences to run fromthe due date of the mortgage 
debt and not from the date of his purchase. The 
article’ that applies is Art. 182 of Boh. II of the 
Limitation Act and not Art, 184 or Art, 148. NIDHI. 
RAM BANDOPADHYA v, SARBRSHUR, 14 C., W. N. 489 

















877 
-=m ann mueu b ject-matter, distinct definition of—~ 


Deeds relating to land, how to be described—_Sub-mort. 
gagee, suit by~~Parties—Original mortgagors not neces. 
-sary parties——Document—Interpolation—Interest at 
bond rate up to what period, 
TA mortgage must define its subject-matter with 
distinctness. ii 
Where the mortgaged property consists of deeds 
relating to land, they are sufficiently described by 
setting ont-the sums of money with which they are 


. concerned, the dates of execution and the names of 


mortgage lo some of the members of Tarwad—Redemp- ` 


_ tton—Position of sub-mortgagess—Limitation- “Act ` 
_ (Act XV of 1877), Sch. II, art. 184, 


Where, in a suit for redemption of a mortgage- 
against the Karnavan of a Malabar Tarwad, some of 
the members of the Tarwad set up a sub-mortgage in 
their favour by the Tarwad: 


r 


Held, that the sub-mortgagees were not purchasers 
ed as distinguished 
from the mortgage interest and that the plaintiff w 

entitled to redeem the mortgage. 


Manamkraman Etlan Thamburan v. Ammu, 24 M. 


» 


“471, distinguished. PARAMEBWARM v. K E 


* 


ALERA, 7 M. L. T. 187 
- Occupancy holding, not tramsfernble—Pur- 
chase by co-sharer landlord—Sust by mortgagee—Pur- 
_chaser not entitled to resist. 
A co-sharer landlord, who has purchased a non- 





ROME „isinira 


` transferable occupancy holding in exeoution of-a 


decree of hisown, without ehe landlord’a consent, us- 
ing the term “landlord” ‘in its proper -signification 
of the whole body of landlords, cannot resist the suit, 
brought by a mortgagee of the’holding on his mort- 
gage, on the plea that the-holding is not transferable, 


- 


- 


=” 
Pi 


a 


h 
- 


the persons bound by them. 

Although a aub-mortgagee can join the original 
mortgagor, when suing on his sub-mortgage, yet it 
ig not necessary for him to do go, and his anit will not 
fail if he doss not make the original mortgagors 
parties to it. 

‘When a document with certain additions or inter. 
polations is admitted by all the exeoutants before tha 
Registrar, the interpolationa cannot be considered to 
be such as to avoid the document. 

A mortgages is entitled. to interest at the bond rato 
up to-the date fixed inthe decree for payment, and 


after that at the Oourt rate. 


Sundar Koer v, Rai Sham Krishen; 84 O. 150 (P. 0.); 

4 A.L.J. 109; 110. W. N. 240,5 O. L. J. 106; 17 AE 
L. J. 48; 9 Bom. L. R. 804; 2 X. L. T.75, followed, 
BAONESWAR Rax v. BAM KHELAWAN SAHOO 654 
—— ~ Bevenuo paying estate-—Subsequent 
patni—Patni registered: under s. 40, Act XI of 1859 
~~Decree on mortgage—BSale of estate for arrears 
of revenne—Right of mortgagee—Paini liable to be 
ie though lien transferred to surplus sale-pro- 
coeds 0 
Subrogation, right of—One mortgagor 
. paying off entire mortgage money—~Interest, allow- 
ance of—Discretion of Oount—Aortgagee not bound 
ip wie part sae ine wa tapes when no 

pute as to amount— Transfer ro Act (IV o 
1882), s. 95, ; R cru 


7 








1100 INDIAN OASES. - [1910 
Mortgage —contd. NMortgage-—concld. a ee 
Tf one of several joint mortgagors redeems the 

entire mortgage, he is entitled to a charge upon the -——-—_—_ Redemptlon—Sub-mortgages 


share of his co-mortgagors for a proportionate share 
of the redemption money and reasonable interest from 
the date of redemption. 

Rani v. Amir Bakhsh, 18 A. W. N. 39, followed. 

That is, in so far as any question of priority is con- 
cerned, he enjoys the same advantages as the original 
mortgagee and ia entitled to priority over subsequent 
mortgagees from his co-mortgagors. 

Her Prosad v. Raghunandan, 81 A. 166;.6 A. L.J. 
67; 1 Ind. Cas. 825, referred to. 

But the Oourt when invited to enforce the right of 
subrogation can exercise its judicial disoretzon in the 
award of interest andin the determination of the 
period for which it is to be allowed. i 

Interest at the mortgage rate ought to be allowed - 
only up to the date of the de@ree of the first Oourt by 
which the amount payeble by the defendant is deter- 
mined. From that date up to the date of realisation, 
interest may be allowed at the Court rate of 6 per cent. 
per annum. Ss 

A mo is not bound to accept any sum in part 
satisfaction of his decree and is entitled to an order 
absolute unless the entire amount specified as payable 
ig brought into Conrt for payment to him. f 

Rant Kamlessuri v. Subhan Bingh, 7 C. W.N. 172 
and Bechoo Singh v. Bichharam, 10 O. L.J. 91; 1 Ind. 
Oas. 677 and Dizon v. Clark, b C. B. 885; 75 R. R. 747, 
referred to. 

But that doctrine is applicable only in cases in 
which there ig no dispute as to what is due. 

Haji Abdul Rahman v. Haji Noor Mohomed, 16 B. 
141, followed. . f 

And where there was a dispute between the parties 
as to the right of the plaintiff to claim interest, and 
the first Court decided against the plaintiff, and the 
defendant forthwith brought into Court the whole of 
the sum adjudged to be due, but the Court of Appeal 
ultimately took a different view and held that the 
decree of the Court below must be varied as to inter- 
est, the plaintiff is not entitled to ignore the payment 
into Oourt; for he might easily have protected himself 
if he had withdrawn the money subject to an express 
reservation that this was to be without prejudice to 
his right of appeal. 

Bowen v. Owen, 11 Q. B. 180; 75 B.-R, 306, referred 
to. JDIGAMBAR Dasv. HARENDRA Narain, LLC. L. J. 
216; 14 0. W. N. 617 165 
Usufractuary mortgage of specified 
lands—Lands falling into mortgagor's co-sharer’s 
share—Suit for money maintainable 130 
Usnfructuary mortgage-~Parting with 
proprietary rights-~Exproprietary tenancy, how 
created —Temporarily,” meaning of—* Continued 
in occupation,” interpretation of—Absolute owner- 
ship and usufructuary mortgage, distinction bet- 
ween 503 

——-———Usnfructuary mortgages, possession 
of Adverse possession’ 664 
—-——-Redem ption—Purchaser——Anc- 
tion sale—Absolute ownership—Adverse possession 
' against the mortgagor—Limitation 123 
—Transfer of Property 

Act (IV of 1882), ss. 76, 88—Tender of mort-. 

gage money—Laches in instituting suit for redemp- 
tion—Mortgagee’s liability for mesne proflts—In- 
terest from date of deposit—Osllection charges from 
date of depdésit—Mortgagor and mortgagee 529 
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-Decree for sale of mortgage-tnterest—Conatruction 

of decree—Sale certificate—Kquity of redemption, 

whether subsisting, i 

A sub-morbgagee sued on his mortgage making the 
original mortgagor a pro-forma defendant. and 
prayed fora decree against the mortgage interest 
mortgaged to himand got a decree accordingly. 
The decree failed to describe the property as a 
mortgage interest. In execution of the decree 
the decree-holder himself. purchased the property. 
The vagueness , of description given in the decree was 
retained in the sale proclamation and the sale certi- 


‘ floate: 


Held, that the decree should be construed as a decree 
against the mortgage interest. 

Srinivasa Rao Saheb vy. Yamuna Bai Ammal, 
29 M. 84, 16 M. L. J. 60, and Rum Ohander v, Kendo, 
22 A. 442, followed. : 

And that the sale certificate should be read as 
comprising only the mortgage interest. 

Gowree Kumul Bhittiacharjee v. Surut Ohunder Doss 
Biswas, 22 W. R. 403 and Balvant v. Hirachand, 27 B. 
334, relied npon l , 

. Oonseqnently, the equity of redemption was still 
subsisting and the original mortgagor or a purchasér 
from him had the right to redeem the mortgage. ANA 
Patras v. SwamiNatHa PATTAR, 7 M. L. T, 191 935 
— SUITE against widow after her re- 9 


marriage-—Deoree null and void—-Execution pur- 
chaser gets no title i 
ceea by second mortgagee making 





first mortgagee party—Right of first mortgagee to pay 

off mortgage debt. 

There is nothing in tbe law to prevent a first 
mortgagee who is made a party tothe suit by the 
second mortgagee, on his mortgage, from olaiming his 
right to pay off the second mortgage and go sive from 
sale the property which stands as security for his. 
mortgage debt. 

Govind Prosad Misser v. Luchmi Charan Marwari, 
8. A. No. 2088 of 1908, relied upon. BuHosouar MAMI 
vy. GAIBNDBRA Narain Aarti, 37 C. 282; 14 0. W.N. 
672 142 
- ——--——Joinder of parties—Defendants— _ 
Hindu Law—Joint family——-Father or manager re. 
presents sons or other, members of family 987 


Mortgagor and mortgagee—Relation- 
ship ceases after decree absolute for foreclosure. 

A mortgage transaction comes to an end when 
under the decree absolute for foreclosure, the mort- 
gagees are converted into owners of the estate mort- 
gaged, and the relationship of mortgagor and mort- 

ceases after that. CUHATURBHUJ v. OHANDIRNOOL 
6N. L. B 27 705 


Muhammadan Law —Dower, deferred— 
Transfer of property —Consideration——Demand jor de- 
ferred dower. 

. Deferred dower can form a valid consideration for 
the transfer. of property during the life-time of the 
husband who has not divorced the wife. 

A wife is not entitled as of right to demand pey- 
ment of deferred dower, buthe husband is entitled 
if he pleases to pay his wife her dower before it is 
due or to discharge and satisfy his obligation in any 
other legal way. Stu NENI UHAND v. MALUK BEGAM 
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: EEE lea money wae 
pa < 
“The, money value of 10. Dirham is Bore bing bet- 


` ween Ra. 3 and 4 


Sughra Bibi v. “Musa Bibi, oA. 578, ienei abs, 
A, 167 


Agata BIBI p. ABDUL SAMAD KHAN, 7 Ae Todi so 32 
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edan anaa, (Lifi Hiba-bil-ewaz, essential re- 
quistes of—Oonsideration, receipt of—Delwėry of 
possession—Intention in preesenti to divest, himself 
. of propeity—Resumption—Revocation™ of gift—Sale 
“and hiba-bil-ewas, distinction between. 
Hiba-bil-ewag, although resembling a sale, does not 
correspond exactly in all its conditions, incidents and 
consequences, witha sale. The main difference is that 
a sale pre-supposes some proportion between the 
consideration paid and the thing received, whereas in 
“8, hiba-bil-ewaa the consideration is utterly ‘inadequate. 
To complete and perfeota li:ba-bil-ewaz or a gift for 
_ consideration,. , delivery of seisin of the subject- 
måtter is not essential, but actual delivery and receipt 
of consideration, however small, is essential. 
- To validate a gift for consideration, i in which posses- 
sion is not actually given, the Court must be satistled 
` that-the donor intended in presenti to divest himself 
wholly of the possession of the property. 
I£ it is not proved to the satisfaction of the Court 
that it was the donor’s intention, at the time of 


a making the hiba-bil-ewaz, to part there and then, once 


and for all, if the donee wished, with the property, the 
Court wonld ‘refuse to accept any specious form of 
cxpreasion in a document. It would look below the 


` words, to the intention and meaning -of the trans- 
‘, section. In doing so, it would have to be. guided 


4 


chiefly by the, subsequent conduot of the parties.” ~- 
Muhammadans may not avail themselves of hiba- 
lil-ewaz to defeat their own law of succession. - 
Case law on the subject discussed. 
Obiter dicta: 
Where a gift is once made, oi aeisin ive and 


7 MAN 


. ig thus formally complete, it cannot be deemed to have 


been revoked by the donor reseming possession. The 
surrender may have been only fora day, only for an 
hour but so long as there was a gift accompanied by 
delivery, it is final. 

So where consideration has been paid, and there, 
has been a complete surrender of possession, al- 
though that isnot essential, the hiba-bHl-eryia would 
be complete and final, and no resumption of posses- 
sion by the donor would be effectual, any more than 
in the case of a simple hiba, to annul it, Moosa ADAM 
v. laaarin Moosa, 12 Box. L. R. 169 | 946 
Gua ‘dtan—Infant daughter— 








$ Mother married a stranger after first husbands death 


—Paternal uncle—Full sister—Guardians anid Wai ds 
_ Act (VIII of 1890), 8. 17—Fitness of person to be ap- 


pointed guardian—Welfare of menor considered from 


_ standpoint of hia religion. 

A Mahomedan mother, who, after the death of her 
first husband, has married a stranger, thatis, a man 
not related to her minor daughter by her first hug- 


“band within the prohibited degrees, is not entitled to. l 


` be appointed as the purdan of the person of the 
minor, 


The minor’s full ie rho is of age and able to 


take charge of her, is entitled to be appointed aa the - 


guardian of her person in preference t to her paternal: 
uncle, 


71 


a ` GENERAL INDEX. 


oh a 
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M uham madan Law -— concld. 


- The paternal uncle is not entitled asa matter of 
right to be appointed guardian of the property of the 
minor, nor is the mother entitled to put forward such 
a claim. * 

Nizam-ud-din Shah v. Anands Prasad, 18 A. 373 and 
Alumullakhan v. Abadi Begum, 29 A. 10; A. W. N. 
(1906) 256, Sitaram v. Amir Begum, 8 A. 824, and Baba 
v. Shivappa, 20 B. 199, followed. 

The Oourt may, therefore, appoint a suitable person 
ag guardian of the property, and the welfare of the 
minor, which is the main consideration, must be 
considered from the standpoint of the minor’s race 
and religion. 

Mohomuddy Begum v. Oondutoonisaa, 18 W. R. 454, 
Pa To YAKUB SHEIKH v. NAFUJAN Brar, 11 C at J. 
882 
Nultifariousne$s—Separate - 

laintif?s right 
urder. 
Natural 


invasion of 


See Penat Cons, s. 300. 
“stream Riparian owners — Pro- 
i 742 
Neg Igence—Contractor—Dangerous articles, in- 
stallation of —Duty to take precaution—Liabil ity y 
when proximate cause of accident is conscious act of 
another volition—Burden of proof. 
In the case of articles dangerous in themselves, 
there is a peculiar duty to take precaution imposed 
upon those who send forth or install such articies 


- when it is necessarily the case that othor parties 


will come within their proximity; and ib is no excuse 
to say that the accident would not have happened 
unless some other agency, had intermeddied with tho 
matter ` 


Dizon v. Bell, 5 M and 8.198; 88. E. O. (o s8.) 38; 


- 1 Stark 287; Thomas v. Winchester, 6 N. Y. R. 397, 


and Parry v. Smith, 40. P. D. 825; 8L J. O. P, 731; 
41 L. T. 93; 27 W. R. 801, referred to. 

_ But if ‘the proximate’ cause of the accident is 
not the negligence of the defendant, but the con- 
scious act of another volition, then he will not be 
liable. 

The defendant company installed & gas supply plant 
at the premises of a Railway Company, An acc- 
dent was caused by an explosion which resulted 
owing -to the negligence of the defendants to take 
certain precautions which they were bound to have 
taken, and: the plaintiffs who were workmen of the 
Railway Company were injured : 

Held, that as the defendants failed to show that 
the proximate cause of the accident was the act 
of agubsequent conscious volition, and there’ being 
“initial negligence of the defendants, they were lable 
in damages. Douinion NATURAL Gas Co. Lp. v 
UOLLINS; 79 L. J., P, C. 18; 14 C. W, N. 158; a, 
A. ©. 640 


anteban y negligence-—-Statutory dats, 
breach of —Railway Company—Duty to ciry pas- 
sengers safely inside the carriages and not outside the 
carriages —Paasenger travelling wih his arm outnide 
` the carriage—Arm injured—Lnability of Oompany— 
Door of moving train open—Ertdence of negligence 
of Company. = 
. While the plaintiffs were travelling, with their 
arms placed outside the carriage, by an up train, a 
down train passed by at high speed. A door of one 
of the compartments of the latter tram, which was 
_openand swinging, caught the projected limbs of 
the plaintiffs and inflicted very serious injuriea: The 
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moa ee ` = | INDIAN OASES o o a {1910 
< Negligence—conoid. . SS Be E ke, Negotlable inateaments Act=coucld. 
. -plaintiffs sued the- Railway oe "to recover = 3-4 | =. 110 ~ 
damages fori injuries received by them: Held, < .  — S c 8. 8 z ia . -T57 
(1) A Railway Company contracts to carry its ~ — 5. 28 HIO. 
ngérs safely inside the. carriages provided for p - i - Ss 43-—Plea of ifon-re- : 
their use.’ It does not contract to carry them outside ~ ` ceipt of consideration aa s ` 
ee e 8S. = i 








Ls ea carriages. 
2) A passenger must travel inside ate nob outside” . 
his compartment, and if he doés travel. outside,. he” NG weng eri nsitemen o Offences 
does so entirely at- his own risk and the Company- | refers to whole press—Forfeituré—Portion' of press” 
cannot be held liable for any injury which he suffers actually used in pi inting offending newspaper. r 
in Consequence, tet is to say; a parasi who gets-- Section 8 of the Newspaper Incitement to Offences 
injured owing to putting any part of his person ont- ” "Act provides for the making of a conditional order 
side his carriage is guilty of contributory negligence. . declaring the printing press used for the purpose “of . 
. and has no pied of Saas awasi re Oompany. ~ printing or publishing the offending newspaper to bê 
(8) Where there isa statutory obligation, any breach ` forfeited. “As the section refers to the whole of the | 
_ of that which causes an accident is conclusive against press, no order can be made under it limited only to 
the defendant yh eee (ere proof of negligence. = such portions of the press as were actually used for `- 
But the breach of the duty must, in itself, be the cause _ ihe printing of the newspaper. Duonvo KASHINATH, 
ofthe accident, and the rule does not extend so far as Th, e, 12 Bow. L. R. 120 P 858 
to exolude the defence of contributory negligence, - Nón- jJotnder of parties. See PARTIES. 


(4) The fact that a door ona nioving train is open, - 

is evidence of negligence on the part of the Company ; ` Notice—Denial of léasor’s title before suit? 336 . 

but that evidence alone is not necessarily a conclusive ——— to am muktear—When am muktear is husband oe 
. of principal and conduoted- proceedings 653 


proof of negligence. : 
(5) Negligence is the omission to do something „behalf, notice to him sufficient 


which a-reasonable man, guided upon those con- m~s 867 vice - of, +f asang to laro Ajian 
siderations which ordinarily regulate- the condust of "tice —Good sere, when, ; 
human affairs, would do, or doing something which _ Where a pon, being” unable to serve éiotices on the 

o prudent 1 ‘and róasonable man would not do. Bat ` defendants, personally, as three of them only were 
negligence will not be a ground ‘of legal liability - adults and tho rest were either infants or females and 
unless the party whose conduct ’ 18 in question ig the adult members were not to be found in the. house,- 
already in a situation that brings him under the duty tenderéd the notices to their servants and they having 


a of taking Dune, ABHJL Y. Tur G. L P. Ry. Oo.;12 refused to accept them, ho affixed them on the. outer ~ 
~ Box. LR. 73. _676 ~ thateh of-the house in which the defendants were - . 


Negotiable Instrument—suit ona hund - residing at the time: 
—Hundi endorsed in the name of-a third party for © - Held,-that this” was- good service both under the 
.- collection—Right of endorser to sugio handi without Bengal Tenancy Act and the Transfer of Property” 
re-endorsement by endorsee. ‘Act LATIYAR RAHAMAN v. TORDEN 14 0. W: N. 372 
Defendant drew a. hundi in frai of plaintif. - "783. 
`> Plaintiff endorsed it in favour- of a third ‘party ‘for Nulsance—Filthy promizes—Notice to remove” ` 
` collection. ` The amount not having been collected, - _nuisance—Condition precedent—-Municipal Com-. 
“plaintiff. sued on the hundi which, however, was not “missioner’s- opinion—Discretion of Magistrate 860 
re-endoréed by the endorsee: Held, that plaintiff ——Pablic inuisance—Actual nuisance—Con- 
hada right to maintain: the suit as the endorse- -> structive nuisance s ; 213 
_ nent was conditional and for a specifio purpose. , OQath—Fom—Proposal in, one- es eforme ach 
Subrumanian Chetty v. Alagappa Ohetty, $0 M. 441;17 ~ insisted in another form.. 
M. L. J. 414, followed, ` PONNAYYA v, PALANIAPPA - Where the defendant was willing ta take the oath 
.° Cuerry,7 M. L.T. 271- | 435 in the form proposed by the plaintiff but the plaintiff 
ee ai aan aii Act (XXVI insisted on his taking the oath in another form and 
of IBBI )—Instrumenis in or iental language— the Munsif found in favour of ‘the defendant: 1 
Presertment, delay in— Wher excused —Unexplained Held, that the Munsif was right. `. 
delay, its consequences. : Umayammai’ Y., Muthiah Nadar, 17 M. L. J. 89, 
What section 1 of the Negotiable Instrameuts Act relied upon, . ‘ i 
does is to save the operation of any local usage Etakkot Mathumbutti Mamadas Kutti’s son “Majan 
relating to instruments written in an oriental lan- ` v. Pathu Kutti, 17 M. L. J. 646; referred to.” Raia- ~ 
guage; but in.the absence of any allegation or proof. LINGAM OHBTTY v. VESRAYYA Cuxrrr, 7 M. L. T. 197 
of any'such ngage, the Act would operate to the same ` 939 
extent as in the case of. instruments not written in ; Oaths Act (X-of 1873)—0ouath in a 1 particular 
that language, : _ ~ form—Vakil’s author ity to terminate nur by agreeing 
Jambu v. Palanippa, 29 M. 526, referred to. - `~ toan oath. . < 
` Delay i in’ making. apan jng "for payment is ex-. ` A Vakil, unless WA A empowered, cnet bring - 
cused when delay is caused by circumstances beyond _a suit to a close by offering to be bound by the oath” 
the control of the, holder, and. not imputable to his of the opposite party in a particular form. 4 
default, misconduct, or negligence. ~ Sadashiv Rayajry, Maruti Vithal, 14 B. 455; follow- ae 
If owing $ to unexplained delay the previous endorsers , 6d. Ramasami ODAYAN v.SRAMASAMI ODAYAN,, 7 M. 
are damnified, they are absolved from their liability to `L. T. 43; 20 M. L. J. 386 - 514 . 
‘the party guilty of such a dela. JoHARMAL t, NAINSUKU, “Occupancy. E b 
os N, L.R. 38 745% _ miuor tenant, effect of 238 
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` Occupancy holding- consi i aa. 





tent mamng NOK transferable—Purchase 
by co-sharér landlord—RSnit by mori gag ees EDT. 
chaser not entitled to resist ~~ 39. 








able -occupancy holding—Sale by pme chaser to’ under- 
tenañt, effect, of —Bengal Tendncy Act (VIII of 1885), 
88. 29 49—~“Otherurse”, meaning of, in s3. 22. . 


- À non-transferable occupancy holding under the.- 


plaintiff belonged to B, who subleta portion of the same 


to defendants Nos. 1 and 2 and then sold the holding: 
to a third party who again gold the same to defendant, 


“No. L. . The plaintiff sued for recovery of possession. 
and it was contended in defence thatthe effect of the 
transfer ofthe holding is that of abandonment which 
should. be considered to be a transfer in favour of. the 


landlord who is bound to sue for -evicting the defend-° 


_ants>as the original tenant would have been bound 


“to do, that is, after notice under section 49 of the | 
_ Bengal Tenancy Act: 


Held, that what had-taken since’ in the present case 
was not tantamount to a sale by the tenant in favour | 


. Sf the landlord and was nar to be clothed with the ` 
~ game legal effect: 


Whereas the plaintiff is. act the immediate Tadon 


of the under-tenant, section 49 of the Bengal: EBANG 
` Act has no application: 


Bection 220f the Act applies only to occupancy 
_ holdings which are transferable. ` 


girih Chandra Chowdhry` v. Kedar Chandra Roy, j 
27 : 


473; 4 0. W. N. 569, followed. `. 


The word “otherwise” in that section is used in 
respect of a transaction, which is ejusdem generis with `, 
the co-ordinate words, used in the section, by transfer ` 


or succession, and cannot be held to apply to the 
present case. RADHA NATH v. ADITYA Prosap Sea 


+ r 








— i Rights - Kj xctment—Tenants cons 
tributing t> reclamation of lands —Zamindari lands. 
Certain forest lands of a Zammdari were re-claimed 

by the tenants~— the bulk of the expense of reclamation 

being borne by them—and were held. by them and 
their. ancestors for more than half acentury: -` 

~ Held, that the tenants acquired occupancy rights 

over the lands. ` 

~ Chukati Zamindari v. Ranasooru 

' 818, referred ‘to. BAPTIST Missionary Sooirry OF 

INDIA v, Hosan BEHARA, 7 M. L. T. 201 972 

Tenant. See LANDLORD AND 





een | 


. TENANT. 








kanan panan — Trees planted by tenant 

in village lana Right to sell—Consent of zamindar-—— 
“Oustoin, - 

As & 





with the. consent: of -the zamindar, 
them without the permission of the gaminda?. 
The property in trees growing on a tenant's holding 


is by the general law vested in thesamindar andin. 


the absence of special custom the tenant is not entitled 
to cut down and sell such trees. 


Kausilia v. Gulab Kuar, A. W. N. (1899) 73; 21 A. 


207; Imdad Khatun v. Bhagirath, 10 A. 159, followed. 
The fact that a few sales of trees “have taken place 


- without the consent- of the _lansYord is not sufficient - 


to establish a oustom.— 
- Ram Bilas v, Lal Bahadur, 30 A. 811; A. wW. N. 


1908) 112; 5 A. L, J..456;4 ` M. L. T. 169, followed. 
256 


JAGDIP Narain SINGH vy; JORHAN AHIR 


a 
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GENERAL INDEX. | 2 


——Transfer of “non-transfer ; 


Dhara, 28 M. 


general rule, & tenant who plants trees in the | 
` village land, -not-included in his occupancy holding, 
cannot sell: 


1103 


Official Assignee—Right to retain commis- 
sion without order of Court—“Order accordmgly” — 
Account —Audit—Officer authorized to audit 727 

Oplum Act (I of 1878), 8S- 9. Thicit gale 
‘of opium—Evidence— Presumption. 

Several persons were found present in a honse, one 
of whom was smoking chandu. On the premises were 
_ found three pipes, two iron needles, one pair of tongs, 
` One lamp and one smoking pillow. The quantity of 
opium found inthe house was within the limit allowed 
by law: Held, that the facta of the case were not 
sufficiently strong to allow a presumption to be drawn 
that anillicit sale of opium was being carried onın 
the premises. 

King-Emperor v. Bakir, A. W.N. Sas 17, dis- 
tinguished. AJUBA v. EMPEROR, 7 A. L.J 450 
sS. 9. Cl. CC) Contaba? na Opium-— 

Possession — Owner of boat whe 'e opium found—Crero 

- of boat, 

For the purposes of an offence under section 9, el. 
(c) of the Opium=Act, nothing is necessary beyond 
. possession of contraband opium. There is no particu- 
lar frame of mind required. 

> If contraband opium is found in a boat, the owner 





- of the boat may be said to be in possession of the 


‘opium, but not the crew of the beat. Governuenr 


“OH FlASTERN BENGAL AND AssAM v. BEBRAJ-UD-DIN, 


14 0. W. N. 808; 37 0. 25 
Oudh Rent Act (XXII of 1881), ss. 
7 A, 126 945 


S. I 3ZG—Summnons posted 
at the house ofa person known to hare gone to a 
particular place, validity of—Oiol Procedure Code 
(Act XIV of 1882), s. 80—Civil Procedure Code (Act 
V -of 1908), Order F, Rule 17. 

` Under section 136 of the Oudh Rent Act, which 

corresponds to section 80o0f Act XIV of 1882, and 

Order V, Rule 17 of the new Civil Procedare Codo 

(Act Y of 1808), a precess-server is not entitled to 

post a summons at the house of the person to be served 

when he knows or has reason to believe that that 
person has gone toa particular place and will return 
to his house. Pin. BAKHBH Kuan v. Depory Cox- 

` MIBBIONER, 18 O. C. 54 80 

.Oudh Talukdars—aintenance of relatives, 
provision for—Rules of—Practice framed by British 
Indian Agsociation—Construction. 

- The provision for the maintenance of the relatives of 
the Tulukdars of Oudh made by the Rules of Practice 
framed by the British Indian Association, dated 25th 
September 1867; was to the following effect: — 
~ “This class will remain in possession of what they 
actually had at annexation ‘rent free during’ their life- 
time, but subject to payment in the second genoration 
of 26 per.cent. to the Talukdar, and in the third 50 
per cent., and will not have transferable rights. If 
such persons pay the Government Revenue, plus 10 
per cent. to the Talukdar, they will have heritable 
rights in addition:” i 


Held, that these percentages are to be struck out of; 
not the actual receipts for a particular year, but the 
assumed rental which represents the fair average of 
‘the Talukdar'’s annual receipts, and which is used in 
fact for the purposes of Government Revenue upon 
the fixed basis of Government valuation made at 

Interval of 30 years. THAKUR Nawan Ati Kwan v. 
WAHID ALI, 140: W.N. 287;7 A. L. J. 41, 11 0. L. 
E co 12 Book. L.R. 161; 20 M He 195; 32 A. 92; 13 

C. 74 | IS6P, Cr 
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4 .Pardanashin, ae asian ae 


witness—Party. to deed cannot be attesting witness 
—Meaning ' of attestation--— Execution’ behind 
- parda—How ` to.- be attested—Document to 
be explained to, ,and understood by, parda- 
mashin lady—Pay ment of REEL ern duly 
authorized: ' 539 


Pardon, See Or. P, Fon sa, 387 & 880. 


Parties—Addition of respondent interested i n a i 


result of appeal: , 


5s ————Basemeat—Suit—Servient owners eae 





ey Hindu Law—Joint family busnes Con- 
' tract in the name of one ‘member of the family-— 
Suit on that contracts — Other members not neces- 
~ BB ea——-Non-joinder = 
= én fonder of—Dismissal ofsuit ` 455 
Objection as to defect of pote hata 
of plaintiffs -attempt to defeat objection—Prayer in 
second appeal to join party; not to be allowed, | 
- An objection as to defect of parties in-a rent suit 
avas taken in. the written statement and was pressed 








throughout the litigation. ', The plaintiff tried his. 


best to defeat the objection on the allegation that 
“ the person named by the defendant was not interest- 
ed in the share of the tenure in’ respeot of which rent 


`. was claimed. Upon the facts found he failed to es- 


~ 
~ 


~ 


ay 


that there being no claim for parti 


tablish that case: 

Held,: that in second KAEN ihe plaintiff could ae 
be permitted to turn round, to,make ‘a new case, ‘and 
to have-that person joined asa party defendant and 
-that his suit must fail. RassmswaRt CHOWDHURANI n. 
 BOUNENDRA MOHUN, 11 C. L. J. 801 10 





gagor not a necessary party ` 


- Partition decd iann to pay debts—Stipu-- 


lation to pay twice the amonnt in default of such 


payment from the properties—-Default + : 
_——Formal division by metes and bounds— 

- Informal division—Jurisdiotion of -Collector to 
` make partition | a p 
Site of s. building 
allotted to another-—-Owner of the building failing 








— 


to express his intention to retain the ‘building by .. 


‘application to the Collector ‘on payment of ground 
sae ion to keep the, house after partition 664 


gUult—Civil Procedure Code ` (Act. XIV 
5 of 1882), 95. 1R, 871, 544—Res-judicata—Heard and _ 








finally decided——Representatives of’ one of the rea. . 


pondents not brought on record—~Abatenient of appeal 
—Cause of action? meaning of—Limitation Plea 


. of adverse possession— Defendant not ima 1% 
‘ 


poasession—Jurisdiction. 
‘A. brought a suit for partition against F and others. 
poe Court of first" instance decreed the-suit. Two 


te appeals were preferred against the decree to . 


- th District. Judge. Both these appeals were dis- 
, missed on practically the same ground. One of the 
* defendants, Who was an appellant in one of the two 


. appeala but was-no party to the other, preferred k 


-second ap ppeal tothe High - Court. No second ap 
was filed from the decree in the other appeal: ed, 
tion” among the 
defendants inter se; the Court had no jurisdiction to 
“divide off their shares. 

Hikmat Aly. Waliunnisea, 12° AL 508; referred to. 

The appellant’s appeal to. the High Court was not 
~barred by res judicata by reason of his not having 
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Mb | INDIAN CASKS:. Be. sees 


Suit by Sub- tnortgagee— Original ‘mort. - 
654 
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of one EENE - 


aw 
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Partition gult—coactd, | 
appealed iane the decret in ihe other appeal to 
which he was no. party. 

Babaji Dhondshet v. The Collector’ of Bult, as B. 596, 
. distinguished. 


Dost Mahomed Khan v. Sard Began, 20 A. ‘8, re- 


| ferred to. . £ 

If during the pendency of an pink one of the 
respondents dies and his representatives are not, 
brought on the record, the whole apponk. does not 
abate for that reason. 

Alla Bakhsh v. Madho Ram, 28 A. 22, Tollowed. : 


[1910 . 


. Rani Sewak'v. Lambar Pande, 26 A.-27; Chinia Mani | 


' Nilkant v. Ganga Bai, 27 B. 284, Dhuttaloor Subbayya 
v. Paidigantam Subbagya, 30 AL. 470, referred .to. 


A brought.a suit against Z and Y for joint posses- 


gion? The Court of first instance dismissed the suit. 
“The plaintiff appealed to the District Judge. During 
the pendency of the appeal, Y. died and his represen- 
tatives were not brought ôn the-record. The District- 
Judge decreed the appeal’ as against Z and -held it to 
have abated as against the representatives of Y. Sub- 


sequently the heirs of A brought'a suit for partition, 


against the heirs of Y and others: Held, that tho 


‘subsequent uit was not bdrred by’ res judicata either - 


under section 13 or section 371 of the Code of Civil 
Procedure, 1882. 


and finally decided. ' 


.. Radha Piasad Singh y. Lal Sahib Rai, 18 A. 


p- 62,17 I> A. 160, Bitto Kanwar v. Kesho Pad 
Aer, 19- A: - 277; 24 I. A. 10, 1 C. W. N. 265, re- 
ferred to. Ka 

“Cause of action”, -in section 371 of Act XIV of 
1882, should be taken to mean the.facta constituting 


‘the infringement of right.and not those Senne j 


the right itself, k 

Murti v. Bhola Ram, 16 A. 165, Haramoni ‘Davi v. 
“Hari Charan, 22 0. 888, referred to. ~ 

.In a suit for partition, the defendant, who himself 
ig not in actual possession of the property, cannot say 
that the suit is barred by limitation. FARHAT HUSAIN 
v. MAHOMED IBRAHIM ALI ` : - 325 





prelaminary decree only not allowed. 


The appeal in. the former suit | 
- having abated, it could not be said to have been heard ` 


Final decree igap against the 


a 


When ina partition suit a final decree has been . 


‘made it is not open to” a. party to _challenge the 
correctnéss of the preliminary decree wivaout alsoe 
` appealing against the. ‘final decree.. `» T 

Mackenzie v. Narsing Sahas, l Ind. Oas. 413; 36 C, 
762, followed. 


Uman Kunwar: v. Jarbandhan, 80 A. 479, A: W. N, 


(1908) 196 (FB); 5 A. L.J; 447; 4M.L. T. 168, 


distinguished Kurta Mat v. BISHAMBHAR Das, 7° 
276 


A. L.J. 210;82 A.226 at 
~ 5 suit, for—Appeal by | some defendants 





without, impleading others —Dismisgal of * aoe 


___>___Preliminary decrees passed—Com- 
missioner appointed— Resistance to Commissioner 
—Application to re-issue of Commission—Court’s 


~ duty—Dismisaal of suit 872. - 


PartnershIp,,euit for winding up—Deoree 
for money—Execution -against judgment-debtor’s 
. undivided brother and widow refused—Fresh suit 
against the brother and widow— Whether barred by 
_ Bection 244, O, P, .— Cause of-action 2 


ki 
ni 
~ 
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Party—zhortgaye decree—Person not made party— Patni lease—conail. - 

Not bound by deci ee. j : | 4 KA ; 

A person cannot be barred or affected by a decree J The rule against perpetuities is directed against tho 
` in a suit to which he was not a party. THA HNYIN v. ~ creation of such fature interests as may pessibly vest 
Mauxe Mya Su, 140: W N 214110.L. J. 166;12 after anindefinite period for the reason that by the 
Box. L. R. 234, 20 M. L. J. 153; 37 O. 289 IS 1P.C. existence of such interest, the owner is prevented 

Secretary of State whether ‘necessary party— from alienating his estate discharged of it before the 
Burt for possession on ground that certificate and sale emergence of the condition andthat event may pos- 
` under Public Demands Recovery Actare ab initio null - sibly never ocenr - 
and void. a Ba Held, further, that althouzh the house fell down ` 
. The Secretary of State isnot a necessary party to and the materiala were removed, yet it could not be 
a suit for recovery of possession of property on the said that the lessor had ceased to dwell on the ten 
ground thats certificate and a sale under it, being ‘bighas of land, for in the clause the words niyata basat 
ab initio null and void under the Public Demands ‘bash meant’“constant (ordinary) residence” and not 
Recovery Act, had in no way affected the plaintiffs necessarily “continuons residence without a single 
rights. i break” Anata Nara MAITRA v. Kesnar Narain Roy 
Gobinda Chandra Shaha y. Hemanta Kumari Debi, 14C. W. N. 601 
81 0.159, distinguished. `. > ' Patni Regulatlorf VIII of I819,s. 11 


+ 


Mots Lal v. Karrbuldw, 25 C. 179; 241 A. 170 - — Oustomany right to cut and appropiate trees —In- 
(P. 0:), referred to. RAGHURAI SINGH v. MAHARAT * cumbrance—Bona fide engagement of patnidar uith 
Lar, 11 0. L. J. 385; 14 C. W. N. 606 341 r- resident ‘and hereditary cultawator—Purchaser at 

-Pasture lands —Permanent right . 783 patni sale not entitled to hold patni fiee from such 
——~y right of--Unasseased'. waste land—Hn- right, 





~ joyment-— Adverse possession. A customary right of an occupancy raiyat to cut 
Where | plaintiffs were” given daikhasts of certain and appropriate trees, is an incumbrance on the pro- 
unassessed waste lands over which the defendants . perty. But the growth of such right during the sub- 
claimed certain rights -of pasturage and by virtue of smistence of a patns of the property must be regarded 
such rights obstructed the plaintiffs: Held, that the asa bona fide engagement of the patnidar with a re- 
plaintiffs were entitled to succeed as the defendants sidentand hereditary cultivator within the meaning of 
a acquired no right against Government. Theright section Jl of the Patni Regulation VIII of 1819, 
of pasture does not exclude the owner's rightto the whioh the purchaser at the patns sale under the Regu- 
possession and enjoyment of such property. The lation 1s not entitled to abiogate. 
mere pasturing of cattle by the ryot on Government Therefore, such a purchaser bas no right to hold the 
waste land-would not amount to an enjoymentas of pain; free from such customary right. Propyrors 


right so as to create a prescriptive title. , Kumar Tagors v. RAKHAT ONANDRA, 11 0. L. J. 200; 
Ram Saran Singh v. Bergu Singh, 19 A. 172, Wal 140. W N. 487,87 C. 322 243 
Ahmed Ohowdhry v. Tota Mea Chowdhary, 81 0. 897 at, “Pattah, terms of 8I: 


` p. 404, rehed upon. GORIALA Premi v. Varor“ Payment—Mortgagee not bound to accept part 
Venian, (1910) M.W. N. 75; 7 M.L T. 482, 20 M. L.J. payment— Doctrine applicable when no dispute as 
862 i : z 853 to amount 65 
Patakhas, no license is necessary for manu- Penal Code (Act XLV of 1860), S. 75 

facturing 2 911 | : A 743 
Patni lease-—-fSavwing clause—Rule against per- , ————- S. 77 714 

petuities-—-Niyata babat bash, meaning of —Oonstruc- ——— $8. 104, 504—Right of private 

thom i i 4 3 _ defence— Jurisdiction—Usrng abusive language. 

In -the patni lease of aceriain mahal, there was a | Section’ 104of the Penal Code can have no applica. 
saving clause which “ran thus: “If I myself or any tion by way of defence toa charge under section 60-4 
other person on my behalf, who is a Hindu by religion;. : for using abusive language. RAKHAL Das v. KAILASH 
after making a purchase or taking a settlement, con- Banu, 110. L. J. 118 - 721 
stantly dwells on 10 bighas of land described in —-—————— 8S. I21, I] 24A— Abetment of 
schedule khas below appertaining to the said mahal, waging war against the King-—Instigation—Sedition 
. on which .the pucca house enclosed by walls and the “—Publication among publac—‘A body of persons’— 
garden and” tank stand, then the sume will remain in > ‘Treason—Huulence—Some of the poems in a book 
my khas-possession; but if no person dwells in the said + forming basis of charge—Ieference to other poems 
house or the sd house 18 demolished and the mater- . for ascertawning tntention >` 
ials removed, then I shall have no right or mtelest in- The accused published a bookof poema, A spirit 
the land on which the said dwelling house, stends as ` of blood-thirstinessand murderous eagerness directed 
well as in the said tank and garden, and you will be against the Government and white rulers ran through 
owner and possessor of the land in, the patni right. the poems;'the urgency of taking up the sword was 
mentioned in this patta” i - conveyed ın unambiguous language, and an appeal of 

Subsequently the dwelling house was destroyed by blood-tħiraty incitement was made to the people to 
an earthquake ‘and the materials of the house were ° take up the sword, form seoret societies, and adopt 
sold by the lessor; The lessee then brought a sart to _ guerrilla warfare for the purpose of rooting ont the 
obtain khas possession of the ten bighae of land: ' demon of foreign rule: _ 

Held, that on a reasonabég construqtion of the Held, that an instigation to wage war was conreyed 
- language ofthe .covenant,as no time was limited by the poems and that the accused committed the 
within .which tho contingencies indicated might offence, of waging war pumshable under section 121 
happen, the vice of remoteness rendered the covenant df the Penal Code. 
vpid and ineffectual, and the plaintif'could not succeed Where some of the poems published in a book are 
on -an indefinite clause of this. description, .- :' | imadethe basis of the charges against the accused , 


~ 


- R. 105 
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but the whole:book has been allowed to go in as 
evidence without objections, all the poems inthe book 
can, be referréd to for the purpose of determining the 
intention, character and object of the poems selected . 
as the basis of charges. 

Per Chandavarkar, J— >` ` : 

Under the English Law, mêre words spoken or 
written, however wicked and abominable, if they do 
not relate to any act or design, then actually on foot 
against the life of the King, or the levying ofa war 
against him, and in contemplation of the speaker-or’ 
the writer, do not amotnt to treason. Butunder the 
Indian ‘Penal Oode, the waging or levying of war and 
the abetting of it are put upon.the same footing by 
section 121, The abetting of waging of war is under 
the Code as much an offencef treason as the waging 
of.war itself, . 

‘One of the meanings given to the word abetment 


` 


. in section 107 is instigating any person ‘to do any 


thing. This meaning is not excludediby anything . 
that occurs in section 121 According to the general 
law as to abetment, to constitute the offence of abet- _ 
ment, it is -not necessary that the act abetted should 
be committed or that the effect requisite to constitute 
the offence should be caused. This. applies as much 
to the- abetment of tho waging. of war against the 
King as to the abetment of any other offence under 
the Code. The only difference created. between the 


“former offence and other offences is that, while% 


under the general, law as to sbetment, o distino- 
ticn is made for’ the purposes of punishment be- 
tween abetment which has succeeded and abetment 
which has failed, section 121 does” away with 
that distinction so far as the offence of waging war is ` 
concerned and deala- equally with an abettor whose 
instigation has led to s war and one whose instigation 
has taken no effect whatever. 

A publication among the public is publication ‘to 
“a body of persons” even though the number of 
persons among whom tue writing was circulated can- 
not be definitely ascertained or counted, 

Per Heaton, J.— 4 

So long as a man only tries to eines feeling, to 
‘excite astate of mind, he is not guilty of-anything 
more than sedition. lt is only when he definitely ~ 
and clearly incites to action. that he is guilty of ` 
instigation. and, therefore, abetting the waging 
of war. = 

So far as the meaning of the word “instigation” 
in section 107 is congerned, there may be‘instigation 
of an unknown person. 

The word ‘abet’ in section 121 does not mean any- 
thing less than that word as used in section 107. The 
abetment contemplated in section 121 does not mean 


abetmentof some war in progress. There may bé ° 


and usually is instigation of rebellion before rebellion 
actually begins Under the law of this country, insti- 
gation of that kind is abetting waging war against 








S. 
Publication and character of article, questions of 
aca Aan Sy to publish sedition 612 - 











S. 147—VConviction—S8tate of facts 
_ unsupported by evidence. 


Tt often happens that the Court may consider that 
he story told by prosecution m & CABS of rioting - 


` INDIAN. OASES. = 2 & 
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we 
É 
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is false i in some of i daka but is nevertheless ` 


sufficient to prove the guilt of the accused; but a 
conviction cannot be justified upoñ a state of facts 


qùite unsupported by evidence and where it was never - 
_ put forward by the prosecution, and was never 
-. suggested to the accused that that was a case. which | 


they had’ to answer. Banaa Hapva v. EE n 
— S, 74T. P. band. Revénue Act 

(ITI of 1901). a 147; intentional disobedience of 
* citation issued under. 


A citation, issued under section 147 of Act II- of 


1901, isan order to the defaulter to appear at the 


time and place named therein within the meaning of - 
section 174, Indian Penal’ Code, ,and intentional dis- 
obediénoe of it is an‘offence under that section. Ram 
Batt SINGH v. aie 18 0.0. 55 

— Sa. _ 175 —Disobedionce of Courts 





order. 

Where an Gadah was lid upon to produce a 
book in Court and he failed to do so, and the Court 
thought that the production of book was not necessary 
for the decision of the case, it would be improper to, 
-prosecute the accused for intentionally, disobeying‘ the - 
Court’s order. MITHAN I arv. EMPEROR, In re 

S. 182 : 
— §. 186—Resistance to execution of 
ewarrant— Warrant not good after expiry of man 

able date—Publit Demands Recovery Act (I of 1895 29 

B. 0.), warrant under—Chowkdari Act (VI--of 1870, 

B. O 2. warrant under—Person to execute warrant 

must be named tn 1tf—Delegation to another, 

tllegal—Osvil Procedure Code (Act V of 1908), O 

XXI, r. 24. 

A warrant issued under the Public. Demands Re- 
-covery Act was returnable on July 26. The ‘accused 
resisted its execution on August 2. The prosecition. 
alleged that it was extended to August 8. ` - 

Held, that as that date did not appear on the 
warrant, the accused wêre nop guilty in resisting its 
execution, ag on the face of it, it was not a good | 
warrant. 

A warrant issued under the Chowkidari Act was 
- directed to the naib nazır and he delegated its execu- 
tion to his subordinate peon whose name did not 
appear onthe warrant: 

Held, the warrant could not be lawfully executed ~ 
by the peon, and registance to such‘ execution is no 


offence HEIKH NASEER v. EMPEROR, 14 0.W.N.. 282:- 
87 C. 122 409 








——— S. 188—OCriminal Procedure Code( Act 
LA 1898), 8. “Tos Sanetion to. ‘prosecute, essentials 
or. 
A Magistrate ‘should at sanction a prosti 
under section 188, Indian Penal Code, unless he thinks 
that all the elements necessary for a conviction are 


\present, and where there is nothing to show that a 
‘disobedience of “an order under section 144- of, the `. 
the King. Emupskorn + GANESH Damopra, 12 Bom. L. .. Criminal Procedure Code caused or tended to cause , 


854 
IZ4A - Seditious article— - 


annoyance, injury, obstruction or a riot, the sanction 
should not be given, PROJAPAT JHA v. EMPEROR, 14 O. 
I 


W., N. 284 

——— S. 193— jury—Criminal Procedure 
Code (Act V “of 1898 » 8. 476— Enquiry— Judicial 
_ proceeding. 
`~ An enquury under section 476 of thé Criminal Pro- 


cedure Code is a judicial proceeding, and a person. 


giving false evidence in the course of the ene 
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ia gailt A of perjary under lian. 193 of the Indian 
Penal Code 


Emperor v. Gopal Barik, 840. 42; 11.0. W. N.125 ; 
"4 Or.,L. J. 460, relied upon: ABDULLAH KEAN v. 
pak 14 0. W. N. 132; 87 C: 52 6 


s. 193 


—— $8. I 93, 21 OM istake in specify- 
ing property n execution application-—Dishonesty— 
Oriminal intention —Conviction, 








Y 


The applicant obtained a decree for the sale of half: 


a house. He made three applications to execute 
his decree.- The first application asked for the 
pale of half the house, but in the second and third 
applications the whole -house wags included and as 
a matter of fact the whole house was put to 
auction and sold. On an objection being preferred, 
half the house was exempted, but the applicant 
was tried and oonvicted under section 193, Indian 
Penal Code. On appeal the conviction was alter- 
ed into one under section 210: Held, that the facts 
did not establish dishonest or criminal intention on 
the part of the applicant and that he was not, there- 
` fore, guilty of any offence, MANGAT Rarv, ExPERO 

7 A. L. J. 93 ee 693 


—_—___-__—_—. Ba 210 


——— Å. ZI I ~ 489, 721, 971 
S. 211-— Tnshituting mn pro~ 
c&dings”—COriminal Procedure Code (Act V of 
1898), 2. 162—Statement under 3. 162—Complaint 
—Oharge —Basis of prosecution. 
A atatement made to the police under section 162, 
` Ofiminal Procedure .Code, is not a complaint or a 


charge. Such statement, “when made after the law has. 
already beon setin motion and when the prosecution- 


cannot be said to have been. instituted by that state- 
mont, cannot be made the basis of a progecntion under 
section 211, Indian Penal Code 

Ohinna Ramanna Gowd v. Emperor, 81 M. 503; 18 


182 , 





— 8. 216— ‘Orders a certain person to 
be apprehended for an offence,” méaning of —‘Pun- 
~ ¢shable,” meaning of ~Harbouring. 
Harbonring or concealing a person for whose 
. apprehension an order has been passed by a public 
“ servant for the purpose of enforcing a punishment 


, already inflicted on him for having committed an 


offence, is an offence under section 216 of the Indian 
Penal Code. Satansi-Kgon v. EMPEROR, 11C. L.J. 
109. l l 311 
ne Ba 225 B-—Hacape from custody — 
~ Rulea of. Board of Revenue relating to recovery of 
. land revenue, rule Q cl. 2—N. W. P. and Oudh Land 
Revenue Act (III of 1901), ss. 142, 148, 146. 
Although, as laid down by the rules of Board of 
Revenue, a process for recovery of the arrears of 





land revenue should ‘ordinarily’ issue against the _ 
lambardar in the firat instancé, yet there may be - 


occasion when it is expedient to iasue process in the 
first instance against the defaulter himself. Therefore, 
if the Oollector chooses.to proceed against the 
defaulter direct and orders the arrest and detention 
of defaulter, the arrest is légal and escape from 
onstody is an offence . punishable under section 
225B, Indian Penal: Code, “ 


GENERAL INDEX. 


' 469. 


` ach. 
. b has to show is that the person whose death he 
. caused consented to have the particular act, which 


‘oon : 


M. L. J. 578, followed. ` Knisuna, In re, 20 M. Bed: 
908. 
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~ Tb is not necessary that the arrest and detention of 
a defaulter should follow and not precede a writ of 


" demand. The, words of section 143 authorize the 


issue of both processes against the defaulter and 
there is nothing to limit the orderin which they 





should issue.' EMPEROR v. GULAB Sinan, 7 A. L. J. 21; 
32 A. 116 l 

8. 300, Exception 5—Burden 
` bf proof. 


To bring it within any of, the exceptions under 
which prima facie murder is reduced to the lesser crime 
of culpable homicide, the person who committed the 
act causing death must show thatthe circumstances 
which he claims the benefit of existed when he did the 
What a personclaiming the benefit of exception 


caused death, done upon him? knowing, that it would 
cause hiadeath or knowing that his life would be 
endangered thoreby. It is not sufficient to show that 
the person whose death was caused voluutarily took 


the risk_of death. 


Queen-EHmpress v. Nayamuddin, 18 O. 484, referred 
988 


. to. Po Ser x. Expanor, 6 L. B. R. 160 








ss. 307, 323—Intention to kill— 

Presumption. 

The accused in the course `òf a qparrel with her 
giater-in-lew and in a fit ofanger flung her child, 
three years old, intoapond 4ft deep on the edge of 
which her house was situated and at the same time 


_ gave expression to a wish that the death of the child 


should rest as a carse on the woman with whom she 
was quarrelling: Held, that the circumstances gave 
rise to a presumption that the intention of the accused 


- was to cause death of the child, and that she was, 


therefore, guilty of an offence under section 807, 
although ‘the child was picked up bya stander-by 
without lobs of time. EMPEROR Y. = ANNES mee 


—— §. 307 602 
S. 323 138 
—— S. 339 —Wrongful restraint —Caus- 
ing pariahs to stand near a temple—No obstruc- 

tion, under s: 389. 

Causing pariahs to stand in publio street in the 
vicinity of a temple with the object of preventing 
the complainant from conducting a religious 
proceasion from fear of pollution does not amount to 
an obstruction within the meaning of section 839 of 
the Indian Penal Code. Venkata Sunsa REDDY, 
Irre, (1910) M. W. N 72,7 M. L. T. 386 85, 
S8. -352, 379, 441 —Convie- 

tion ‘by Magistrate under ss. 447, 352 —Convichon 
, tender 3: 879 by appellate Court—Legality. 

Where a Sub-Magistrute convicted the accused 




















~. under sections 447 and 352, Indian Penal Code, and the 


appellate Court altered the conviction into one under 


section 879, Indian Penal Code, to which there was no 


reference in the jadgment of the Sub- Magistrate: 

Held, that the conviction was illegal and should be 
set aside, 

The charge of theft is a distinct and separate 
charge and should be separately made 

Jatu Singh v. Mahbir Singh, 27 C. 669 and Yakub 
‘Als v. Jethu Thakur, 30 O. 288, referred to. Bosma 
REDDI BOMIREDDI, In re, T M. L. T. 202 

861, 974 


$..3 





e 


FLETCHER, In fe, 7 M L T 201 
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——— ~S. 379—Theft— Claim of right— 
Bona fide, that 18, ttot a pretence 





One who assorts a claim should mot ba daa aki of < 


theft, unless the Court is in a position to say that the 


`, -claim is amere pretence 


Hari Bhuimals v The Emperor, 90 W.N. 974; 2 


- Or'L J. 836, followed. DHIRENDRHA MOHAN 4. Ear 
794 


PERORB, 14 0. W. N. 408 
——ss. 39l and 392—Conviction for 
dacoity—Sia* persons charged —Three acquitted — 

Conviction altered into one for robbery. 

(Where the evidence showed that there were- six 
robbers and three were acquitted, the conviction of 
the rest under section 301 was not sustainable and 
was altered intoone for robbery: under section 392. 
PIDDA ENUMUNDUGARU v, WupPAROR, T M, L. T 340, 
(1910) M W. N. 52 





Ba s. 392°. Wr 797 
——— 8§, 395, 411, 412 -769 
S. O—Defrauding Railway Oom- 





pany—Concession tichets-—-Transfer of students 
ticket —Obtarning pass on certsficate given to another 


, student —Accused entitled to paneer at reduced rate , 


* Offence —Cheating 

The accused, E waa entitled i travel by rail at 
reduced rate as a student, presented a certificate issued 
to another student and after it was endorsed “tickets 
may be issued,” received a pass Therè was no rule 
prohibiting the ‘transfer of student's tickets. The 
accused was prosecuted by the ey Company for 
cheating and convicted. . 

- Held, reversing the conviction, that on the sabore 
facts no offence of cheatmg was made out. B73 





ss: 4.25, 430 —Mischtef—Necessary 
elements of the offencex~Knouledge of ‘causing wrong- 
ful -loss to others—Insufficsency of evidence—Con- 
viction. 

In order to convict & person of criminal mischief, it 
must be proved that the acoused did.the particular 
‘acts in question with the knowledge that they were 
likely to cause wrongful loss or damage to other per- 
sons Whore the intention was not to cause loss to any 
body but to protect the accused's own property which 
was In danger of injury, the mere fact that the accused 
by cuthng through a bund and permitting a portion 





' of the water of a tal to escape, caused thereby a 
' diminution in the supply of water for agricultural 


purposes, is not sufficient to base a conviction, under 
section 430, Indian Penal Code, unless it be proved 


‘that wrongful loss or damage rosulted to some person 


from such diminution in the supply of water. 

Nafar Chandra Bhattacharya v.  Hilaludden Mondal, 
8 0... N. 870, referred to. 

The mere diminution i in water sane does not lead 
to the presumption that loss or damage was thereby 
caused to some person. MoHAMMAD v. EMPEROR 





i 5 
-m Sa 430 Mischiet—Necessary ele- 
ments of the offence 560 











es 163 487 Bis 
= — sS. 494 176 
s. 499 —Defamatvon—Publication ' 





—Communicatron addressed to a person's pleader— 
Communication trrelerant to the business on which 
pleader addressed—Pleader not -absolutely sdentified 
with Ars client, 


é 


INDIAN CASES, 


4 


[1910 - © 
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“Communication of défamatory matter, concerning 
a partacular person, to that person only is nat publica- 
tion, within the purview of section 499, Indian 
Penal Code. But it is publication. within the meaning 
of the section, if made to a person’s pleader, who 
cannot be said to be absolutely identified with’ Ing 


- chent and ıs a third person asregarda the defamatory 


communication, madé to him, which 18 wholly 
irrelevant to the business on which he had addressed 
the communicator on behalf of his chent. 

Tuson v. Evans, 12 AB. 788; Huntley v. Ward, 6 
O. B. N. 8 614;6 Jur N. 8. 18; Stevens v. Kttchener, 
(1887) 4 T.L R 159; Alabama and Vicksbury Railway 
Company Y. Brooks, 80 Am. St R -528, followed 
` Boærus v. Goblet Preres, (1894) 1 Q B 842; 63-L. J. 
Q B 401;9 R 224,70 L. T Ñ. 863; 42 W. R. 392; 68 J.’ 
P. 670, distinguished. | f 

Phullman v. Hill and Oo., 1 Q B. 524 at p 627; 
Wenman v. Ash, 23 L. J. C. P. 190; 18 O B. 886; 1 Com 


- L. R. 592; 17 Jur 579,1 W. R. 452; referred to. Da J. 


v SHAR SINGH, BP.WR Us. 1910; 10 P. R. Or 1910 
f 892 


——— 8S. 499, 500 714 
S. 504—No nght of private, de- 
fence to use nda a lan 
Pensions Act (XX of 1871), s. 6— 
Sanad— Grant of Revénue or soul—Oonatruction 
Wherea sanad by whichthe British Government 
confirmed: certain village to certain person, was not 
a grant of land Revenue but of the soil of the villaf#e 
itself: Held, that the Pensions Act did. not’ apply, 
and the property wag partible. Ganpat Rao v. 
AwanD Rao, 14 O. W. N. 810,7 M L. T. 53,7 A. L. J. 
165; 11 C. Ld. 281, 12 Bow. L. R. 267; 20 M. L, J. 
164; 32 A. H$, 689 P. C. 
Performance—Doctrine of part performance — 








Entry upon land by lessee—Ejectmient 5682 
Perjury. See Penan Cops, s. 193. | : i 
- Perpetulties, rule against -487 - 


Plalnt, amendment—BSuit to enforoe_ right of wor- 
ship in temple ` 76 
-Presentation to proper officer ~ Presentation 

by proper person—Plsint ordered to be registered 
after limitation—FEiffect of such order 330 
Pleader’s fees—Smt withdrawn . 121 
—— admission how far binding on ED 


a 


kan 





: authority to terminate suit iby agree! 
to an oath 5 14. 


Pleading —Allegation nat denied . 89B 
Pleadings—Right of defendant sued in eject- 
ment to put plaintiff to proof of his title © 291 
——_-———Plea of res judicata, whether can be 
taken in second appeal =“ 294 
-- -—-Becond Appesi—Lessor and lessee—Ob- 
jection as to want of notice or cause of action can 
be allowed for the first time in second appeal 336 
——————~Appeal——Contention going to root of 
litigation and ansing on pleadings allowed to be 
taken in appeal for the first time 395 
Laches—Acqmescence— Waiver-—-N e w 
case in appeal—Practice 
Insufficiency of etsdence—Second ap- 
peal, power to allow fresh evidence to be -given— 
Sparsngly used—Prackte, 
` The power of permitting the production of fresh . 
evidence is one which the High Court is bound; when - 
sitting mn: second appeal, | to uge Very ‘sparingly and | 














Pa 


+ 


Vol. V] ` 


PieadingS—contd. 5 


only when it can be shown that the party in whose 


favour the exercise of such powar is invoked has ' 


been misled by the action of the other parties to 
the case or by some mistake on the part of the 
Court below, or by some other cause independent 
of any error on his own part. Bota PANDEY T 
CHANDI PANDEY 665 
—— —+—--- Objection that mortgage is governed by 
12 years’ rule o 701 
Contradictory defences—_Election. . 


awama eee 





The pleas of gift and; in the alternative of adverse’ 


possession against the donor are contradictory and 
upon the general principle of allegans contiaria non est 


audiendus a defendant can hardly be allowed to rely. 


upon both. In such a case, is would be necessary’ to 


put the defendant to his election. Moosa ADAM v. ` 
"ISMAIL Mooga, 12 Bom L. R 169 $46 


-Mo tgage— Action purchaser purchasing 


auiject to the mortguge—Right of auction purchaser” 


to question the validity of the mortgaga—Crusl Proce- 


dure Oode (Act XIV oy 1882), ss. 282, 287-——Effect of 


an order under 3 282. 


Where an auction purchaser, who is not the decree- . 


holder, purchases the. property sold subjeot to: a 
mortgage, he cannot, subsequently ina suit brought 
by the mortgagee, plead that it was an invalid mort- 


gage. 
Shahayaudin Abdul Hossein vw. Kailash Ohandra, 2 


O. $ J. 599, Shib Kunioa: Singh v. Shao Prasad Singh, - 


28 A 418; A. W. N. (1908) 68,3 A. L.J. 200, dıs- 
tinguished. 

Talla Ram Suren Lall v. Musammat Lokebas Kooer, 
18 W. R. 39, followed. 

Distinction between a sale ‘subject to’ a mort- 
gago and a sale with “a notification of encambrauce” 
pointed ont. Raw OHARAN 
A. L. J. 199 
e Practice—Insonstiatent allegation 

plaint or pleas, when allowed : 

When a defendant is a stranger to the transactions 
upon which his pleas are founded, his pleas having re- 
ference to matters which are not within his personal 
knowledge, he will be allowed to put forward incon- 
sistent pleas. ; 

Narayanasami v. Ramasams, 14 M. 172, referred to. 

This rule is equally applicable to a plaintiff. JOHAR- 
MAT v. Narnsux,, 6 N. L. R. 88 7 


—— 





perane 


Com t— Whether can be taken up in High Court tn 
reviston, 
> A party moving the High Court in Revision under 


section 25 of Act IX of 1887 is not precluded from» 


raising before it the plea of res judicata though he 

did not raise itin the lower Court or mention if it 

his grounds for revision. , 
Muhammad Ismail v. Chatter Singh, 4 A. 69, followed. 

ZAMINDAR GARU OF VENKATAGIRI V. . VADLAPUDI 

CHINNA, 7 M. L. T. 175 

Suit for possession of house—~ANegation 
that defendant became owner of house under a frau- 


Mise v Buacwan Das, 7 | 
874 


t- 


45. 
Res judicata--Plea not taken in lower | 


GENERAL INDEX. 


dulent decree—Special prayer to set aside the fraudu- . 


lent decree—General mayer, for any other selief— 
Maintamnability of suit. 
Plaintiff sued for possession of a house which he 


-purchased in execution of a decree, obtained by him 


against lsi defendant and his father, and from which 


he was dispossessed by order of Court onthe application’ 


of Bth defendant who had purohaged the same house 


‘defendant's decros 


1.09 
Pleadinga—conold. te i 


ander amortgaze decree. Plaintiff allogad in his plaint 
that 5th defendant’s decroe was fraudulent and collud- 
ing and an issue was framed on that point Beyond pray- 
ing for possession of the houso aud such other sumibnble 
relef as the Court may deom fit to grant, the plam- 
tiff did not specifically ask for cuncallation of the oth 
The lower Conrts dismissed tho 
suit holding that it was not maintainable for want of 
this prayer : 

Held, (1)'that the suit was maiutainablo as an issue 
was framed on the question of the fraudulent natura 
or otherwise, of 5th defendant’s decroe and a fading 
on that issas in tho affirmative woald justify the 
sobbing aside of the decree, 

(2) that the relief for cancellation of the oth defon- 
dant’s decree was ombodied # tho géueral prayor for 
any suitable relief and it was competent to the Court 


“to sot.the deoree aside. PAKRIRI MAHAMAD V SUBRA- 


MANIA NAICKEN, 7 M L. T. 192 35 
Piedge, power of 457 
Police Act (V of 1861), ss. 4, 7,24714 
—————-——— S, 4—D istrict Magistrato 829 
Possession with tenants—Nature of 
claim for possession 630 
———-, moaninig of 457 
man » 4Zemindar suing for—Defendant 
claiming title—Onus of proof-Holding of tenant— 
Gradual accession—Regulation XI of 1825, 8. 4. 
Although the general rale is that, whon it 18 onco 
admitted that the plaintiff is the Zemiwia then 
prima fasie allthe land should be held to belong to 
him and he should bs held to be entitled to possas- 
sion of ab till the contrary'could bo proved by those 
who claim some title to tho laud, yct that rulo 
does not apply when on the plaintiff's own showing 
the state of things was such asthe laud woald bo 
presumed to fall under section 4 of Regulation XI 
of 1825 and to be an accretion to the jote of the de- 
fendant. MAHADEO PERSHAD v MATHURA TANTI, 725 


L J. 148 
Post Office Act (VI of 1893), ss. 35 

64, 74 (1) & (3) 733 
Practice. 








See PLBADINGS. 

Advocacy—Effortof Advocate to force 

hus opponent to produce his own client—Unworthv 

practice , 

——-_—.-A mendment of decree—Application to 
723 








whom to be made 
Arguments of connsel—Puoblic policy 
no consideration in administering statute law 





— 








Disarebion of Ohief Court to hear 
Pleader in criminal revision = — 72 
ESE General observations in a jadgmont, 
how to be applied aa 
- Jmproprieby of prosecuting a witness 








during trial 





[Inherent power of Oourt to correct its 
own proceedings , 968 
. Prnobice contrary to law not to bo 





followed 
m $$$ Phaadings—Abaence of isus —Abandon- 
mEnE, 
Where no issu3 is raised on a point covered by 


mertuane 


the pleadings in a case, the presumption is that 


the point was abandoned by the parties Ponnu- 
SAMI PIrLAI v, Pasupatat Mopiuiar, 7 Al. L E 


I) 
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Practice—consld. , 


=a 





cases referred to them, 
Obiter dicts. 


La 4 


Where a question of law, based on quastions of faot, 


decided by a single Judge, is referrad by that Judge 
toa Division Bench, the appsal as a whole is traus- 
ferred to ‘the Bench, and ths latter is competens to 

- dispose of the whole case. ~ 

- When s similar question is referred to a Fall 
Benoh, the latter can- correct any erroneous find- 
ing of fact and decline to decide the question 
referred if it ‘does not arise upon the actual facts 
ORIRANJI Lan v. BANKTA Onari 12 P. W. R, 19'0 


k amanenn 


—Permisgion to withdraw from suit— 





Duty of Gowt—Ciml Procedure Code(Act V of 1998), . 


0. XXII, r. 1. : 
Permisgion to withdraw from a suit with liberty to 
bring a fresh one should not be lightly granted. 
_-Before granting such permission, the Judge must 
< satisfy himself that there are formal defects by reason 
. of which the suit must fail. BESHASHER Das v. ABDUL 
JALIL | Í 


bO e rare 





Power of a Judge to review a ciminal 

_ gudgmentand ezpunge damaging remarks against a 

T wrtness—Oriminal Procedure Code (Act V of 1898), 

a. 438 — Revision. i 

. A Jadge has power to re-consider and expunge 

damaging observations regarding a witnoss in a 

criminal case, who had at the trial no chance of 

defending himself. This does not amount to reviow- 

ing 4 criminal judgment acd: there is no question 

of re-considering the guilt of the accused. In re 

MALIK UMAR HAYAT Kuan, 2 P. W. R ae 

' 3 ' I 

Validity of an order of remand—When 

to be impeached after the passing _of final decree— 
Civil Procedure Code (Act XIV of 1882), a. 691. 

In second appeal against a decree passed after 

a remand under section 562 of the Code of Qivil 

` Procedure, 1882, the appellant cannot be permitted 

“to contest the validity of the order of remand unless 

he also challenges the validity of the final decree 

on grounds independent of those upon which the order 

of remand was based.- 


~ seen 
- 





Sheo Nath Singh v. Ram Din Singh, 18 A. 19, referr- 
667 


ed to. Ramyas AHIR v. AMAN BAHAI 


Agricultural tribe— Effect -of-—~No- 
tification in Gazelte—Pre-emptor to show superior 
right at date of sale and date of sut—Lis pendeng, 
doctrine of, how far applicable to pre-emption suits 
Rival suits for pre-emption—-“Superior diligence” — 
Effect of getting a sale-desd from vendes—Plead- 
ings—Eaclusion of non-agricultural tribes—Punjab 
Iaws Act (IV of 1872), s.13—~Punjab Pre-emption 
Act (IT of 1906), s. 20—Punjab Alienation of Land 
Act (XILI of 1900), a. 4. ii 
A member ofa tribe, which is not notified as an 

agricultural tribe under Act XIII of 1909, at the time 
of the institution of the suit, cannot sue for pre- 
emption of agricultural land at all. Parma Nand vy. 

o Ghulam Fatma, 15, P. B. 1905; 28 P. L. E. 1905, 

followed. 
The Notification of a tribe ag an agricultural tribe 


subsequent to the institution of the suit cannot valid- ` 


ate a claim which was bad when made, 


- _ INDIAN CASER. 


—Po-ver of Full and Division Benches in l 


Pre-emption. Ses PUNJAB PRE-EMPTION Aor. 


[1916 
Pre-emption-— contd. = 


A tribe cannot be held to be agricultural for the 
purposes of Act XTITof 1900 before actual notificatior 
in the Gazette takes place. Suche Notification canno! 
have a retrospective effect. i 

-In pre-emption cases, a plaintiff must show that a! 
the date of sale and also at date of institution of the 
suit he had a right of pre-emption superior to that oi 
the vendee. - i i 

The exclusion of persons, not members of agricul. 
tural tribes, from suing for pre-emption, is an absolut 
exclusion not depending on the pleadings of defen. 
dant, : 

A purchase from the vendee in pnrauance of actua 


guperior rights of pre-emption already possessec 


cannot be brushed aside on an application of the 
doctrine of lis pendens. That doctrine cannot inter 
feré with those previously existing rights which have 
been asserted by the purchase, merely because the 
purchase is made during the pendency of a suit for 
pre-emption. Muhammad Khan v Khuda Bakhsh 
26 P. R. 1908; 39 P. W. R. 1908; 145 P. L. R. 1908 
followed. f 

Pre-emption, under the Punjab Laws Act, is ¢ 
Village custom, not a tribal one, and ihe existence 0 
a special custom in one village of Gujars is not ever 
prima facie proof of its existence in another Guja 
village. : ' 

Where two pre-emptors have equal rightsgf pre 
emption, the fact that one of thom brings hig sur 
only a Week later than the “other, does not gize thi 


: latter an advantage onthe score of “superior dili 


gence.” : 

A and B had equal rights of pre-emption in respec 
of asale. Both bronght separate suits for pre-emp 
tion. A’s claim was admitted by the verdee and i 


immediate settlement of the claim he executed a dee 


of sale in favour of A, who let his suit go by default 
while B obtained a decree: | < i 
Held, that by taking the deed instead of a decree 
A did not loge the equal rights that were his; nor dic 
his rights become superior to those of B. by the execu 
tion of the sale-deed. Each of the pre-emptore wa: 
entitled to get half the property in suit’ Mahmud 
Ahan v. Khuda Bakhsh, 26 P. R. 1908; 39 P. W.R 
1908; 145 P. L. R. 1908, explained. Narain Singh v 
Parbat-Singh, 23 A. 247, not applied. Munamitar 
Kuan v. 8anpan,7 P. R. 1910; 14 P.'W. R. 1910 249 


—~aval pre-emptors— Decree in -favour oj 
inferior pre-emptor to which superior pre-emptor 1004 
no party—Hubsequent suit by superior pre-smptor ù 
not barred—Right of pre-emption not a right of re-pur. 
chase but a right of substitution. | 


A person, having a superior right of pre-emptior 
is entitled to maintain. a suit for pre-emption, not 
withstanding the fact that a deciee for pre-emption, 
in suit to which the superior pre-emptor was not a 
party has already been passed in respect of the same 
transaction in favour of inferior rival pre-emptors. 

Abdur Razsag ¥. Mumtas Hossein, 25 A. 384, Serh 
Mal v. Hukum Singh, 20 A. 100, distinguished. 

Muhammad lay v. Gobind Singh, 5 A. 382, relied 
upon.- 

A right of pre-emption is not aright of re-purchase 
but a mght of substitution for the original vendee. 

Govind Dayal v. Inayatullah, 7 A. 775,' relied upon 


Magetan 


Ray Narain Rar v. DUNYA PANDH, 7 A. 124, 256 
\ “521 
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Pre-emption—ciid. 


Ciel 





Nendes 





in possession a8 usu 


"GENERAL INDEX. 


l 1111 
Pre-empllon— concld. 


become extinguished dee section 13 of theo 


ruotuary mortgagee—Limitation to run from Ser Encumbered Estates Act, I of 1903. 


of registration 
Wajib- ul-arz OOREEN ONAR or 








' custom. . 

Where a Wajib-ul-arz Te “Ainda jari rakhna 
rawaj shufa ka humko mansur hai” Held, that it was 
a record of the existence of a oùstom of pre- SADHA 
-which the co-sharers wished to continue. 

‘Tasaduk Husain vy, Als Husain Khan, A. W. N. 
(1998) 120; 5 A. L. J. 470, di ished. HAZARI 
- DAL v. DURGA PARSHAD, TA. LJ. 172; 88 A 187 114 
Wajib-ul- are— Construction —Oustom or 








` cont act, 

The heading of the diid dealing with pre-omption 
in a 24jtb-ul-are ran as follows: . 

“Rywoaj hug shufa wa dastur isduaj sani,” 

` In the-body of the clause it was provided: 4 

“Ab tak kot muqcams hag shufa ka dair nahin hua, 
inl ko jari rakhna iad shufa ha humko monzur 

4 2 

Held, -that the diadani recorded & contract 
- Tasaddul Hasain v Altaf Husam Khan, A. W. N. 
_ (1908) 121; 5 A. L. J: 470, followed. 

Hazari Lal v. Durga Parshad, 5 Ind. Cas. 114, dis- 
tinguished... KANCHAN Sinem v, Mant Ram, 7 A. L. d. 
- 218; 82 A. 201 21 


Wajib-ul-arz— Constructron — Fariation® 
in the terms of Wajib-ul-arzes prepared at setilement 
and partition reapectively — Custom or contract. 


eal 


Where there. were variations in the terms of the- 


Wajib-ul-arzes prepared at the settlements and at | 
the time of partition respectively: Held, that the doou- — 


~ 


Held, that for the purposes of pre-emption this 
portion of the consideration must be deemed to be 
fictitious- and the pre-emptor was not bound to pay it. 
PARGAN SINGH Vv AJKUMAR Sineu,7 A. L 4. 77 520 


“Wajib-ul-a15—-Oonstructiun-— Variation— 
oe or contract—" Riwa) huq shufa,” meaning 

0 

Where there is variation in the terms of the pre- 
emptive olause in two successive tcajtb-ul-arzes 
the clause records a contract and not a custom 

Gobind Ram v. Masthullah Khan, 29 A. 206; 4 A. L. 
J. 137; A. W. N. (1907) 89, followed 

Gokal Dichhit v, Mahesir Dichhit, A. W. N. (1905) 
~ 266, distinguished : 

“Rewa) hug shufs” mgans a currency of tho practico 
of pre-emption. 

Kanchan Bingh v. Mani Bam, 7 A. L, J. 218; 5 Ind. 
Cas. 212, Tasaddug Husain Khan v. Als Husum Khan, 
A. W. N. (1908) 121; 5 A. L. J. 470, referred to. 
- AJUDHIA PRASAD v. JODHA SINGH : 659 

~——Wayjib-ul-arz, construction of ~Ouston or 
contract, 

Where the incidents of the right of pre-emption, as 
- recorded in two successive waj1b-ul-arzes, are uniform 
and the documents as théy stand contain no words or 
expressions which definitely stamp them as records 
of contract, ib should be presumed that the 2a)1b-ul- 
azes record an established custom and not a con- 
tract. 

Dhari Upadhia v. Rausham Chaudhri, A. W.N. 


Berm eea 


ment could not be Gonsiderse & record of custom of SAHAl 


‘ pre-emption. 

Where no new Wayib-xl-are was prepared at s- 
partition during the subsistence of a settlement: Held, 
that the contract entered into atthe settlement abrogat- 
ed at the partition. PIRAN SHAH v. Banie Ram, 7 Ave 
L. J. 814; 32 A. 261 , 267 
— Wajib-ul-ars— Variation—Custom or con. 

tract, 

Where there’is s variation in the pre-emption 
clauses of the two snocessiye waj1b-ul-arzes, the docu- 
ments evidence a contract of pre-empbion, and not s 
custom. BALDE! TAWRANI v. WAZIR KHAN. 424 


Wajib-ul-ars—Stranger tendee-— Vendes 
acquiring other property before suit, effect of—Sale 
consideration—-Portwr' of consideration not legally 
payable—Pre-emplor not bound to pay that ee 
_ Encumbered Estates Act (I of 19098), s. 18. ' 





IN 
kahan A 


The Wajib-ul-ars ofa village provided that a oo- 


sharer in 4 patti had a preferential right overa oo- 
shafer in the thok and a co-sharer in the thok over co- 


` sharerin the mahal in the matter of pre-omption. 


. The vendee defendant was a stranger, prior to 
the institution of the suit for pre-emption. After 
that, however, he acquired a share by auction 
sale in the malal but ina thok different from that 
in whioh the pre-emptive property was situated: 
Held; that the plaintiff's right of pre-emption was not 
` -defeated by reason of the defendant vendee’s having 
become sharer under the subsequent sale. 


- Biagwan Das y. Mohfm Lal, 5 A. 421, Serh Mal y. 


- Hukam Singh, 20 A. 100, referred to, 
A portion of the gale consideration was a ‘debt due, 
at one time from the-yendor to the vendee, which had 


(1809) p. 186, referred to. Raxsas AHIR v. AMAN 
667 





Wajib-ul-ars— Qonstruction—“Rishta- 
“dada karibi”, meaning of — Wifes half-sister, whether 
rishtadar karibi—Hissadaran shikmi—Oo-shaier tn 
the other half of khewat. 
` The expression “rishtadaran karabi” means nem 

relations by blood or by marriage. 

Surab Sukh v. Mujibullah, A. W. N. (1882) 167 
Mahadeo Prasad v, Sahiba Bibi, A W. N. (1887) 216 
Bahal Singh v. Mubarakunnissa, 5 A. L.J. 52, A. W 
N. (1908) 16, 30 A. 77, distinguished 

Where a. husband has mherited the property fron 
his wife, his wife’s half-sister comes within the mean 
ing of ‘rishtadaran karibs” 

© Khuman Singh v. Hardoi. 11 A. 41, referred to. 

Where a vendee is a co-sharer in one-half und th 
vendor in another half of-a Lhewat, the vendee is no 
a shikmi hissadar of the vendor. A co-sharers in th 
same half of the khewat is a shikmi hissadar 

Abdul Shakur v, Mendai, 23 A. 260, referred t 
RapHay PARSHAD v. NANNU 66 


Presidency Small Cause 
. Act (XV of 1882), ss. 37, 38 


S. 70—Reference to Hig 
Court—Deposit of decree amount subject to ti 
opinion of the High Court 


Presumption of payment— Expiry 
twenty years from date of mortgage 7 
a m  Ceath—tTime of Han 


94 
St 


Court 
86 











en ree Marriage— Legitimacy 
Price—Past and faturo services 


- 
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Principal and Agent—Knowledge of agent 
Duty of principal to make inquiry 457 
To Agent's limited authority known 
to stranger ——“ Holding out”, principle of —-Estoppel. 

A person who dealg swith an agent, whose anthority, 
he knows to be linuted, does so at his peril, im this 
sense, that should the agent be found to have 
exceeded his authority, his principal ii made 
responsible. 

The proposition that, in order thatthe principle 
‘of “ holding out” should, in any given case of agency 
apply, the act done by the agent, and rehed upon to 





INDIAN CASES. 


bind the pringipal, must be an actof that particular ` 


class pf acts, which the agent is held ont as having a 


general authority on behalf of his principal todo, and, 


of course, the party prejudiced must have believed in 
the existence of that general authority and been 


thereby misled, In other words, 1f the agent be held ` 


gut as having only a limited authority to do on be- 
half of his principal acts of a particular class, then 


the principal is not bound’ by an act done outside 


that authority, even though ıt be an act of; that 
particular class, because, the authority being thus 
represented to be limited, the party prejudiced has 


notice, and should ascertain whether or not the 


act is authorized. 
Whero the principal hal not, by any negligent or 


improper act on hia part, allowed the ‘agent to be 


apparently invested with an authomty beyond -or 
greater than the limitod authority which the plaintiff 
knew him to possess, {here cannot be any estoppel as 
against the principal in respect of any of the steps im 
a transaction in which the plammtiff was deceived by 


the agent acting in excess of his authority, since the- 


principal had not done, or permitted, anything by 


which the plaintiff was deceived. Russo-Cuinese BANK. 


v, Li Yau Sam, 140. W.N. 881, (1910) A. © 174,70 
L. J. P. 0. 60. 789 P. C. 


—— Debt by co-share: under power- - 


| of-attorney fiom other c2-sharers—Promissory-note eme~ 


t 


cuted by agent only—Loan for payang Geicrnment se- - 


venue of jot estate— Letter given by agent- -Liability 


[1910 


Priority—Sale—Unregistered sale-deed for less 
than Rs. 100 followed by delivery of possession— 
Babsequent sale-deed registored——Titlo 57 

- Of title - Rent decree, execution pur- 
chaso under— Parchaser under mortgage decree 
inst holdin. 397 

Private defence. See Prxat Cong, 8. 104 

Privy Councll Appeal—Leave to appeal— 
Bubject-matter not exceeding Rs. 10,000-—Certifi- 
cate granted in connected cases—Same question 
involved—Fit oase for‘appeal to His Majesty in 


Counce ss 
ae SUGUN Pouer of High Court— 

Security bond—Fstension of tims for filiing—Cogent 

teason for delay—Civil Procedure Code (Act V of 

1908), O ZLV, 1. 7—“Date of decree ”,, meaning of. 

The High Court has power to extend the time for 
depositing the costs ın Court, but it ought not todo 
so without some cogent reason: 

Roy Jotundra Nath v. Roy Prasanna Kumar, 11 CO. 
W. N. 1104, Burjore v: Bhagana, LO O. 657; Li LA. 7 
and Rangasayi v. Mahalakshinamma, 14 M. 391, 
followed. 

Where the causes of the dolay in filing security 
bond for tho costs of the respondent were stated to 
bo (1) that the appellant was under ihe impression 
that the High Court would re-upen a few days after 
the re-opening of the lower Court, and (2) that none 
of the clerks of the appellant was present in Calcutta, 
and the bond was not filed on the day that eae High 
Court re-opencd: - 

Heid, that the reasons were .not such ovor avi 
the appellant had no control, and that the delay w 
not due to sucha mistake which the Oourt would 
consider not unreasonable or caused by negligence; 
that, therefore, they were not cogent reasons and 
the time should not be extended. 

-The words “date of the decree ” in O. XLY, rT. 4 
mean the date when the decree is pronounced and 
not the date when thedecres is reduced to writing 
anti signed. j 

The Owners of the Ship ‘“‘Brenhilda” v. The British 








of principala-—Negotiable Instruments Act (XXVI.of~ India Steam Navigation Co, 7 O. 647 followed- 


1881), 45. 4 and 28. 
The defendant No. 4 was an agent of his co-sharers, 


the other defendants, under a power-of-attorney : 
under which he had authority to borrow money - 


generally for the management of their estate. He 
borrowed money from the plaintiff by executing a 
handnote. The money was payablo to the plaintiff. 
Ag part of the same transaction he gave a letter to 
the plaintiff to this effect : 
from you Rs. 6,000 by executing a handnote for pay- 
ing the Government revenue of estate belonging to 
Sand other. I deposit with you the dgentnyumah 


3 


“I have this day borrowed | 


. showing that Iam the agent of the said persons.” | 


+ 


Tho plaintiff sued all the defendants for the money: 


Heid, that by taking the handnote from defendant ' 
No. 4, the plaintiff cannot be held to have elected to - 


treat him a3 his sole debtor, and that all the ‘defen- 
dants were liable for the money: 


Section 28 of the Negotiable Instruments Act dine , 


not arise for consideration when the promissory-note 
is not negotiable. 


In the matter of the Ganges Bteam Tug Ov. La, 18 O. : 
81; Paterson v. Gandasegui, 15 East 62; 2 8.2.0. (o. 8.) « 


184; 13 R. E. 68 and Thomsen y. Davenport, 9B. & O. 


78; 8 8.B.U. (0.8) 171; 4M. and N. R. 110, referred ~ 


to. SATTYA PRIYA GHOSHAL v, GoBINDA MOHUN Roy, 
14 C. W. N. 414; 11 O, L. J. 2386 - 110 


kal ~” 
= 


“ 
~ 


HARENDRA Lar v Dart Das: Desi, 14 C. W. N. 420 
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Value of “subject-matter of 
suit in firet Court—Posatble increase in quantity 
of land by alluvion—Inc ease of valus after institu- 
tion of sust—Owd Procedure Uode (Act V. of 1903), 
s 110, 0. XLV, R. b 
In estimating the value of the subject-matter 

ofan appeal to the Privy Council, only the lands 
which existed when the suit was instituted are to bo 
taken into consideration, and not also the lands 
which possibly may be formed by alluvion in the 
course of future years. 

The amount or value of the subject-matter in dis- 
pute on appeal is dependent on the amount or value 
of the subject-matter m the Oourt of first instance; 
and the High Oourt will not take into account the 
inorease in the value of the lands in suit in ihe in. 








terval between the institution of the suit and the | 


filing of the application for leave to appeal to the 
Privy Council. ADMINISTRATOR GENERAL OF BENGAL 
v. AsHUTOsSH BURDHAN ROY 

Probate—Parties—Revocation—Non-citation ` of 


minor adin E 164 
dm nfhistration Act CV 


ara ie 


| Jurisdiction to grant probate— “High | Court”, 


Pu 


~ 


BAT hen T 


Yol. V] 


Probate and Administration. Act— 
concl 
meaning of, in s. 87—High Court Rules dia Orders, 
rule 740. 
The High Oourt has jurisdiction to grant probate 
or letters of administration on thé original side in 
any case which could have been brought before any 
ee Judge in either of the two Provinces of 
Benga 

The “High Court” mentioned in section 87 of the 
Probate Act is not merely confined to the appellate 
jurisdiction of the Court, but* includes its original 
jurisdiction. 

In the Goods of Mohendra Narain Roy, 5 O. W.N. 


`. 877, followed. 


Section 87 does not require that any portion of the 
property should be within the limits of the: Original 
Jarisdiction.of the High Oourt. Rule 740 of the High 
Court Rules and Orders cannot override the express 
provisions of section 87 giving the High Court 
concurrent jurisdiction with the District Court. 
NAGENDEABALA DEBI v. KASHIPATI Cuowpaary, 87 O. 


224 
——— ss. 51,56 
S. 87—Meaning of f High 





Court—Jurisdiction 
Procedure, See PRACTICE. 


Process; service of, proof of —Afiidavit of iden- ` 


tiller sworn before pl eader Honorary Magistrate— 
Signature of Magistrate—Judicial notice 537 


Promissory~note, suit on—Assignment — ` 
4 Civil Procedure Code (Act F of 1908), O. 1, R. 10— 


Amendment of plawnt—Substitution of new ‘plaintiff 

‘—Sust barred—Oomputation of the period of lymit- 

atrton—Lamitation Act (IX 1808), s 22. 

- Where a promissory-note was executed in favour of 
one M, and M’s minor sons sued on the promissory- 
note by their mother M, as their next friend :—. 


Held, (1) that the sut was nob maintainable ‘unless ` 


M herself was the plaintiff. 

(2) that M could not be regarded as & plaintiff by 
implication in the suit as framed. ` 

(3) that a statement in the plaint that the money 
belonged to the plaintiffs did not amount to an assign- 
ment to the plaintiffs. 

Subsequent to the institution of a suit, a new 
plaintiff cannot be brought on the record as from the 
date on which the suit was instituted. If such an 
amendment is allowed by the appellate Court, the 
effect is to date it as of the date, on which the Court 
of first Instance ought to have made it and that could 
not be earlier than the date of the application to the 


. Court of first instance. 


` Seshamma v. , 20 M. 487, referred to. 
The effect of section 22 of the Ligutaton Act is that 


a mistake to be corrected under Order JI, Rule 10, ' 


must be corrected before the hmitation period of the 
suit expires. s i 
Fatmabat v. Pirbhat Virji, 21 B. 580 atp. 5S4; 
Subodint Debs v, Qumar Ganoda Kant Roy Bahadur, 
14 O. 400, referred to. 
NATHA IYER, 7 M. L. T. 185; 38 M.115 


— m Attesting witness—Non-appear- . 
ance for eross-ezaminaiion—Plea of alibi, proof of — 


Eoamsination of evidence. 
The plaintiff sued on a pro-note executed by the 
defendant, who set upa detembo of alsbi, The plain- 


tiff examined the E witnesses who were also 


cross-examined in the Sub-Oourt by the defendant. 


í , Later on the District Judge sent forono of the attest- . 
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ing witnesses who did uot appear. The defondant 
proved the alibi by means of two poat cards he had 
receivod at a different place on the day the noto was 
alleged to have been exeouted and called also certain 
witnesses The District Judge, believing the defence 
evidence and laying much stress upon the non-ap- 
pearance of the attesting witness and drawing an 
inference adverse to the truth of his testimony, dis- 
missed the plaintiff’s case, On appeal the whole 


‘+ evidence was reviewed and the plaintiff’s claim was 


decreed. MuTHAYYA KIDUNG VaLUSAMI, TAL L. T. 
89 511 
— suit an, by a person really entitled 

—Note executed sn the nams of another person— 

Decree in the Munsif's Court--Dismissal of awit in 

appellate Court—Second appen? 

A sued B and C as tho person really entitled 
ona pro-note executed by O in favour of B and 
asked for relief against B for not having collected the 
money and paid it over 

The Munsif passed a decree against C only The 
Judge on appeal by C dismissed the suit. The plam- 
tiff preferred a second appeal to the High Court and 
claimed a decree against B. 

Held, that os plaintiff preferred no appeal or me- 
morandum of objections in the lower appellate 
Court, the suit was rightly dismissed. 

Kwai Kada Pillai v. Viswanatha Pillai, 28 M 229; 
15 AL L. J. 212, followed. 

Rup Jaun Bibee vy. Abdul Kadir Bhuyan, 31 C. 643; 
Iswardhart Singh v. Bib) Sahebsads, 35 C 538, 
12 0. W. N. 720; Subramania Chetty v. Veerabadran 
Chetty, 18 M. L. J. 452; 4 M. L. 1.104, Kuppusams 
v. Vyia Nayanar, 18 M L. J. 688; 4 Al, L. T. 268, 
discussed. ASUNDI BASAVVA v. BABEDDI GOVINDAPPA 
UM. L. T. 178, 20 M. L. J. 869 
Provincial Insolvency Act (lil of 

1907), S. 27 does not apply retiospectirely— 

Punjab Laws Act (IV of 1872), 3. 23—Compooition 

’ -deed filed before new Act came into force—Applica- 

tion of old law—-General Clauses Act (X of 1897), 

8. 6. 

The Provincial Insolvency Act makes important 
alterations in the vested and substantive rights of 
the parties, and consequently does not apply to tho 
proceedings commenced under the repealed Act, 
Punjab Laws Act, and pending when the new Act 
came in force, 

Ganpat Rai v Malla Mal, 5 Ind. Cas. 804,11 P, R. 
1910; 24 P. W. R. 1910, followed. 

Where a composition deed was filed before the 
coming into force of the new Act, the Court should 
pass its final orders thereon under. the old law even 
after it was repealed by the new Aot. Ranna KISHEN 
v. Bins Ras, 12 P. R., 1910 806 
—_—-—— ——— Sa 43 not applicable retros- 

pectively—Punjab Laws Act (IV of 1872), 5. 20 — 

General Clauses Act (X of 1897), 8. 6 (c), (d), (eJ— 

Proceedings commenced under ‘repealed enactment 

not governed by the repealing Act. 

A repealing Act, which substitutes imprisonment 
on the criminal side of a jail for imprisonment on the 
civil side, is not calculated to affect the punishment 
incurred in respect of any offence committed against 
the repealed enactment. Under the provisions of 
section 6 of the General Clauses Act, the Provincial 
Insolvency Act, 1907, is not to affect oither® the 
HADEN OP: or the punishments incurred under the 
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-Punjab Laws Act nor any legal proceedings in respect 
of them. The new Act does not govern cases already 
instituted and actually pending at the time that that 
Act came into force. Proceedings commenced under 
the Punjab Laws Act, which are pending at the time 
when the Insolvency Act came’ into force, must be 
continued and punishment imposed, if necessary, as 
if the new repealing Act had not been passed. Qan- 
PAT Rat v. Mauna Mat, 11 P. R. 1910; 24P. W. R. 
1910 
Provincial Small Cause Courts Act 

(IK of 1887), 8. 25 —Interference by High 
Court —Petition unnecessary. 


Where a suit was instituted on the ‘original Bide of 


the Munsif’s Oourt and such suit was cognizable on 
the Small Cause side, the High Court can interfere 
under section 25 of the Pfovinoial Small Cause Courts 
Act, 

Section 25 of Act IX of 1887 does not require an 
application for the High Uourb to take action there- 
under.. Rosgrt FISCHER 4. KANAKASARAPATHY, 7 dp 


L. T. 74 
- Sch. IL, art. [I —Suit for damages 
for the cutting of plaintiff's trees by defendant —De- 
fendant mot clasming trees as his own but alleg- 
ing non-existence of irees—Juriadition of Small 

Cause Court—Plea of jurisdictton—Duty of Court 

—High Courts power to interfére— Revision —Prac- 

tice. 

- A anit for damages for the cutting of plaintiff's 
trees by the defendant, who did not claim that the 
` trees were his own property but alleged that there 
were no trees and none cut down, does not involve 
-the determination of any right to immovable property, 
within the meaning of clause (11) of Soh. II to the 
Provincial Small Cause Courts Act, and is, therefore, 
cognizable by a Small Cause Court. 

A High Court is not bound to interfere in every 
case in revision from the decree of a Oourt of Small 
Causes, CHINGAN Gig v. BABU LAL 

art. 
lating to a trust’—S3uit for resovery ~ of 
scription due from trust—Small Cause But. 

The plaintif company sued the defendants 

Nos. 1—4 for subscriptions alleged to be due to the 
company from defendants as members of the company. 
Defendant No. 1 was described ix the plaint as 
Dharman (trust) and the other defendants as its trus- 
tees. The plaintiff prayed for payment of the amount 
ojaimed from the 1st defendant, 4. e., apparently out 
_ of the trast property, and alternatively by defondants 
Nos. 2—4 personally:— 
Held, (per Ohisf Justices and Sankaran Nair, J, 
Benson, J.’ dessentiente), that the suit was nota 
“suit relating to a trast” within vhe meaning of the 
_ words of art, 18, Beh. If of the Provincial Small Cause 
Courts Act, and was, consequently, cognizable by a 
Small Cause Court. 

Sundaralingam Chetty Y. Mariyapps Chetty, 26 BM. 

200, followed. 
f Krishnyayar v- Sundararaja Iyengar, 21 M. 245; M. 
VY. Subramania Iyer v. Pandi Doraiwamy Tevar, 26 M. 
869, distinguished, VENKATACHELLAPATHY v. KANAK- 
SABAPATHI, 20 M. L, J. 146 91 
. Public saad a Recovery Act (lof 
1895 B. C.)—Sale held under the Act- 

Oe) tificate when no arreara—Sale vord—No necessity 

for having certificate cancelled—Contraat Act (IX of 
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322. 
18—“Suit re- 


` [2910 


1872), ss. 69 and &60—Appropriation of payment— 
Applicable to debt under Public Demands Recovery 
«ict—Amount paid for specified kist not.to be uppro- 
pi tated to another. 

When 9 sale has taken place on the basis of a 
certificate, which ought not to have “been issned under 
the Public Demands Recovery Act, tho sale is void 
and ineffective to pass any title even toa bona fide 
purchaser for value. 

Janakdhari Lal v. Gossain Lal, 1 Ind. Oas. 871; 18 
0. W. N. 710, followed. 

In such a case as there is no foundation for 
the exercise of jurisdiction by the revenue authority, 
the person injuriously affected is not deprived 
of his remedy by recourse to the ordinary law 
and he 18 entitled to have the sale set aside with- 
out it being necessary for him to have the certificate 
cancelled, 


A debt undor -tho Public Demands Recovery 


Act is nothing but a debt and the law as laid down 


in sections 69 and 60 of the Contract Act must ap- 
ply to it. 

Therefore, where an amount is paid for a certain 
specified kit, the Collector has no authority to 
appropriate. it to an earlier arrear found to be 


due. If he does so and sells the property for 


the arrear of the kist, the sale is without jurisdiction 
and void. NANDAN Misstr v, HARAKH NARAYAN, 11 O. 
L. J. 288 

Public Demands Recovery Act, : 

| rantunder—Warrant not good after expiry of te Te- 


turnable date 
— ——— ss. 8, II 650 
Highway —Procession, right to go +m— 
Cause of action—Magistrates’ proisbitery order— 
Special damage not necessary —Tort. 
An order of a Magistrate prohibiting a party from 











“going in procession over a public street gives that 


party, without special damage, a cause of action for 
maintaining a suit for a declaration and injunction’ in 
regard to the right to go in procession. 

Kundasami Moodaly v. Subbaraya-Moodali, 19 AM. L. 
J. 617; 82 M. 478;_1 Ind. Oas. 716, relied upon. 
MUTHAYYA REDDI v SUDALAIMUTHU Napar, 20 M. L. 
J..119 90 

Policy—No consideration in administer- 

statute law 714 
Publication among public—Treason 854 
Punjab Allenation of Land Act (XIII 
‘of 1900), s. 4, effect of notification under 


- £49 
S. 9, sub~s. 2 902 


——— Chief Court Circular No. 849 
G., dated [5th February 1900 
whether ultra vires 

—— Courts Act (XVIII of I88b), 





S: 70 (a) 808 
——— 8. 70 (a)—Rovision—Error of 
law 90 








S.. 70 (a)— Erroneous Ga 


- 891 
———— Land Bevenue Act (XVII of 

1887), 8. jan AN 253 
—— c §. [58 (2), cl. 17 $ 


—— Laws Act (IV of 1872), 12 249 
29 ‘804 


Sanaa ee ae nae 
Se 





Vol. MH E e 


Punjab pr pre-emption Act (Iof 1905), 
3)—Village or Town—Rori, tahsil 
Sirsa, ae ee 
Rori, in tahsil Sirsa, District Hissar, is “nob æ 
“town” but a “village” for the purposes of pre- 
emption. 
A place, having a population of about 8,800and com- 


‘prising about 600 houses, which has not been pre-: 


scribed asa town in the last Gazetteer, has not a 
Manicipality and has & large eres of agricultural 
land attached to it, is a “village”, in spite of the fact 
that 40 or50 of the houses are pusca and 10 or 12 of- 
‘the inhabitants pay income-tax. BADHA RAM v. ANOKH 
Singa, 26 P. B. 1910, 82 P. ues È ia 909 











24 
Tenancy Act’ QVI of 1887), 
8. 38--Occupancy holding—Non-cultivation by 
minor tenant, effect of. 

The non-cultivation of his land by a. minor ocou- 
\pancy_tenant does not operate to extinguish his 
rights under section 38 of the Panjab Tenancy Act. 

E rakha v. Thakar Dial, 2 P. B. 1901, followed. 
, Ruttun Singh v. Easher Singh, 5P. R. 1872; Idu v. 
Nikal Singh, 12 P. R. 1879, not apphed. JIWAN v. 
_ Drwan Singa, 3P. R. 1910; 9 P. W. R. 1910, - 235 


Question of fact--Publiostion and character 
, of article are questions of fact : 61 


Rallway Company -—Duty to carry passe 
gers safely inside the carriages and ‘not outside the 
~ carriages—Passenger.travelling with his arm out: 
side the carriage—Arm injurod—Liability of Com- 
pany—Door of moving train open-—Hvidence of 
negligence of Company 6 


Rain-water—Flowing over adjoining land— 
Natural right—Right of the neighbour to erect a dam 
or to build wp to obstruct the flow —Damages.- 
Rain-water falling over certain land and flowing 

over to the adjoining land is a natural right and uo 

damages can be claimed for any inconvenience caused 
thereby. It is equally a natural right of the owner of 
the adjoining land to build up to the edge of his land 

- goas toobstruct the flow of surface water from 

adjoining land. - 

Maha -Mahapadyaya Rungachariar v. The Municipal 
Council of Kumbaconam, 20 M. 539, 1 M. L T. 888; 16 
M. L. J. 582, followed. SANGANA BEDDIAR v. PERU- 
MAL, 7 M. 1; T, 164 92 


Receiver. See Oivi Psocepure Qopa: 


——— manni D PO NEMEN of—Safe rule—Civil Pro- 
cedure-Oode (Act F of 1908), O XZ, R. 1, Cl. (1).° 
The safe rule in cases for the appointment of Re- 

ceivers is that a Receiver should not be appointed in 

supersession, of a bona fide possessor of the property 
in controversy unless. there is some substantial ground... 
for inferference. 

Where the defendant was in exclusive possession 
of the property claimed, and she was the sole re- 


gistered proprietor and had put forward her title - 


four years prior to the institution of the suit and 
was allowed to assume the entire managemert - 

Held, that no Receiver should, under uae ciroum- 
stances, be appointeda, 

Sidheswart Dabi v. Abhoyeswart Debi, 15 6, 818 
(F. BJ), followed. ` 

Sham Ohand Giri v. Bhaya Ram Pandey, 5 0. W. N. 
366; distinguished. - MATHURIA DEBYA v. SHIBDOLAL 
Brion Hazan, | 14 0. W. N. 26a 2 
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‘Recelver, property in the hands of ~Exzempt fiom 
sale ` except with permission of Court—Sule without 
such permission invalid. 

Property in the hands of a Receiver is exempt from 
jadicial process, except of course to the extent per- 
mitted by the appointing Court. 

Trye v Trye, 18 Beav. 422; De Winten v. Brecon, 28 
Baay. 200,6 Jur (N. 8) 1045; 8 W. R. 885 and 
Lane V. Stern, 3 Giffard, 629,9 Jur. (N. 8.) 320; 10 
W. R. 655, followed. 

Therefore, such property, though subject to a 
paramount judzmoent, cannot be sold undor exe- 
cution without the leave of the Court ; ; and a pur- 


_chaser of such property at an execution sale buys 


at his peril, for the sale may be cancelled upon an 
appropriate application tothe execution Court Murs. 


~ Lavenra ASHTON v., MADHABMONI Dasi. 14 ©. W. N. 


560; 11 O. L. J. 489 6 390 

Record-of-rights—Entry tm descriptive co- 
lumn—Bettlement Officer, power of, to declare jointness 
of tenanta—Construction of document. 

The Bengal Tenancy Act does not authorize a Set- 
tlement Officer to make any declaration as to the 
jointness or separateness of tenants in the column 
which is set apart for their names. 

Therefore, where inthe descriptive column in a Re- 
cord-of-rights ıt is stated that one J and his two ne- 
phews are the tenants “bahsesa brabar”- 

Held, that the expression does not mean that the 
three are the tenants in equal shares and that the 
nature of the tenancy 1s changed into one of con- 
mon tenancy, but only moana that the first name is 
the uncle's and the following two names are the 
nephew’s and that there are only two sharos in the jote 
-and not three Har Lat BAUT v. Jar Lan Ravt 291 
Recurring: right—Limitation det (XF of 

1877), Sch. I, arts. 62, 18i—Cash allowanze—Pay- 

able annually—-Periodically recurring right, 

In a suit for recovery of a cash allowances, payable 
annuall;, if what is sued for is the establishmant of 
a title to the right itself, then article 131 applies, 
whether the defendant is the person originally liable 
to pay orisa co-sharer who has received payment 
from that person. If on the other hand, what is sued 
for ig an amount of arrears, which has become 
actually payable to the plaintiff, then there is a 
distinction between the person originally liable tc 
pay anda co-sharer of the plaintiff who has actually 
“received payment irom that person. Article 181 applies 
“in that case to the person originally liable to pay 
and art. 62 apphes to the co-sharer who has receivec 
the payment. . 

A cash allowance (tastik) to one temple from th 
property of another temple, is acoording to Hindi 
Law, nibandha or immovable property. Where ibi 
annually payable, the right to payment gives to the 
person entitled a periodically recurring right a) 
against the person liable to pay. SaKHARAM HARI 4 
LAXMIPRIYA TIRTHA SWANI, 19 Box. L. R. 157 86 
Registratlon—Mortgags bond—Inclusion of pre 

perty to which mortgagor has no title —Registration ne 

invalid—Registration Act (LU of 1877), 8. 28. 

Where an item of property, to which the mortgago 
has no.title, is included in a mortgage bond, that cit 
cumstance is not sufficient to justify a Court in holc 
ing that, in fact, there is no such property covered b 
the deed situated within the jurisdiction of the Sal 
Registrar as would give that officer power under th 
law to register the bond, and that the registration . 
invalid. 


4 
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Registration; —conold. - naan ee 


Bai; Nath Tewari v Sh30 Sahoy Bhagut, 18 c. 555 
and Hariram v. Sheo Dial Ram, 16 I. A. 12; 11 A. 186; 


roferred to. Baoya GOPAL v. ABINASH OH ANDRA Lt O. - 
" “OW. N. 632 127 


———--——-_Hypothecation bond below Ra. 109— 
Amount more than Rs. 100 at date of assignment. 
- Where an unregistered hypothecation bond for 
Rs. 50 is assigned and tho debt amounts to Rs. 176 at 
date of assignment, such assignment requires re- 
gistration so as to operate as a transferof the hy- 
pothecation; RAMASWANI UHETÊY v. Pavapal SANBAN 
1910) M. W. N, 73, 7 M. L. T. 379 - 8&5 
egistration Act (III of 1877), 3 





ment : oP 
— m 8S3 17 49 — OC nregister- 
ed sulehnama—Ooevenant for pre-emption—Right 


affecting smmovabdle property—Registratiop—Admis- ` 


aibtlaty in evidence. 

The parties toa sut compromised it by an un- 
registered Sulehnama, which provided among other 
things that if either party sold bis share of the pro- 
perty—the subject-matter of the litigation—the other 
‘party should have a right to pre-empt. The swehnama, 
so far as it related tothe covenant for pre-emption, 
was not incorporated in the decree. 

Held, ın a pre-emption suit based on the covenant . 


_* contained in the sulehnama, that the compromise 


being unregistered, was notadmiagible in evidence to . 
establish the right of pre-emption affecting 1mmovable 


property, l 
Biraj Mohim Dassi v. Keder Nath Karmakar, 85 O.. 


Li 


‘1010, 12 O. W. N. 854; 8 ©. L. J. 90; Patha Muthammal 


v. Esup Botother, 29 M. 865, followed. Kasur Kunal v 
Sumer KUNBI, 7 A. L. J. 206; 82 A. 208- 234 
EATE S. I 7—Usufructua: y mortgage 
—Unregistered— Possession not gwen to the mortgagee—* 
P) oof of debt—Money decree~-Document, admissibility * 
of— Evidence. ' * ý 
A usufructuary mortgage was executed, but it was 








not registered nor was possession delivered under _ 


it Held, that the document could be taken in evidence 
to prove the debt, although it was inadmissible as a 
deed of mortgage and that the Court could pass a 
simple money decree on the strength of-such Gogu- : 
ment, Jappu UHAUBB v. Buagwat UHAUBE, 7 A. z A : 
————— 8S, 17 (d)—Parol agree- 
` ment to lease 562 





verona 


iéase, whether registration compulsory 








— aman aaa mn Ga 33—Power-of. Attorney, | 
ewecution 0f—Not signed before the Sub-Registrar 
—Presentation of document for registration by Attor- 
ney, validaty of. - 

A. pardahnashin lady, who was exempt from‘ per- 
sonal attendnnoe in Court, executed a power-of-attor- : 
ney whereby she authorized her agent to produce any 
document executed by her for registration. The lady 
did not sign the povwer-of-attorney in the presence 
of the Sub-Registrar, but the Sub-Registrar went to 
her house, enquired of Ler of its execution -ànd 
endorsed on it that the lady had executed it of her ° 
free will: 

Held, that the requirements of section 88 of the 


* Registration Act, 1877, were carried’ out and that the _ Sinen,11 0. L., J, 60 


t> 


- INDIAN OASES. 


m §, | 7—Unregistered docu-:. 
; ; 615. 


-$. 17 (d)—Agreement to~ 
38 
S. 28 127. E 
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Registration Act— concld. = 


executant was nob required to sign tho document in 
the presence of the Snb-Registrar. 

Presentation of a mortgage-deed for registration by 
the agent holding such authority is a valid presenta- 
tion within the meaning of the Registration Act. 


` CHHUTTAN Lat v. SHIAM PARSHAD, 7 A. L 7.157; 32 
í 66 


A. 179 


SS ee Tana naak 








S. 49 - 38 
——— 8. 49—Admuissibility of un- 

registered sulahnama to prove a covenant for 
-~ pre-emption 








—_— -~ 5. 49— Admissibility of un- 
registered document to prove transaction not 
affecting land ; : 


Sa 77—Suit for registration of 
documsnt—Iimitation —Limitation Act (XV of 

1877), 8.5, whether applicable. 

The provisions of section 5 ‘of the Limitation Act, 
1877, control the special rule of limitation in section 
77 of the Registration Act, 1877. 

Therefore, where the Court was closed on the, 
80th day after the making of an order of refusal 





. to register a document by the Registrar, and a‘suit 


under section 77 of the Registration Act was bronght 
on the next open day: f j 

Held, that the suit was within time. 

Nijabutoolla v. Wasir Aly, 8C. 910;10 O.:L. R. 
833, followed. AHAD Bazsa Monta v. BABAR ALI 


j 416 

——— S. 77, suit under— What to be 

putin issue—Document not binding on executant may 

be registered, 
Two points are to be put in issue in a suit under 
section 77 of the Registration Act (1) whether the ` 
document-has been oxecuted. and (2) whether the re- 
quirements of the law asto presentation within due _ 
time to the proper office and in the prescribed mannor, 
have been complied with by the applicant. The 
Court in such a suit cannot go beyond those ques- 
tions i 
Raj Luckhi Ghosh v. Debendra! Chundra Mojumdar, 
24 0. 668; 10. W N. 444, Balambal Ammal v. Aruna- 
chala Chetti, 18 N 255 and Kanhaya Lal v, Sadar 
Singh, 29 A. 284, 4 A. L. J. 171;-A. W. N (1907), 46, 
followed. : 

In such a suit, the defendant may possibly havea 
good reason why he should not be bound by the doou- 
ment sought to be registered, but the law clearly does 
not allow him to advance such reasons in a suit under 
section 77. W W. 'Brouczs v. Ragan Suaurs 
Monan, 14 O W.N. 12 20 


Regulation VH of 1822—landlord and 
tenant—Landlord taking settlement from Government 
=-Qabulyat taken from tenant before that—Tenant 
bound by Qabulyat—Landlord not bound by ates re- 
corded at settlement proceedings, 

Under ‘Regulation VII of 1822 a Settlement officer 
does not settle rents, but records the rates of rent ex- 
isting in the village. 

The plaintiff took settlement of the chur from the 
Government but before that he took a gabulyat from 
the defendant: 

Held, that the defendant ds bound by terms of 
the gabulyat and the plaintiff-is not bound by the 
rate fixed for each class of land in the settlement 
proceedings. ZAMIR MANDAL v, TARINI CHARAN 

é 
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S. Gijonen by tenant to 
pay higher rent than that mentioned sn settlement 
papers, not +llegal—Raght_ of stranger to enforce 
contract for his benefit between others— Wawer of 
such right lawful—Bengal Tenancy Act (VIII of ‘ 
1885), sa. 20 cl. (7); 43, 180—Presumption under ` 
el (7) 8. 20—Sust for rent not proceeding under 
Bengal Tenancy Act. 


Section 9 Regalation VII of 1822, does not render 
illegal an agroement by a tenant to pay a higher 
rent than what is specified in the settlement 
. papers, and such a contract may be enforced by the 
landlord. 


Zamır Mandal v. Gop Sundari, 82 C. 463 haa 
Gour Chandra v. Mans Mohan, 82 0. 463 and Zamir v. 
Tarani Charan, 11 O. L. J. 60; 6 iad Cas. 296, followed 
and explained. . 


A tenant cannot question the validity of the contract 
entered into by himself, onthe ground that it was in- 
contravention of the terme of the engagement between 

his landlord and Government. 


There is considerable divergence of judicial opinion 
upon the question of the right of a third person to 
enforce performance of a contract made for his benefit 
between others and to the consideration of which he 
18 a stranger. 

The principle in Tapanidhi v. Pitambar, 6 
ad Chandramans v. Manmath Nath, 11 C. 
Ind. Oas. 301, discussed and explained. 6 

But the third person may waive so faras the cove. 
- nant is for his benefit. 

The presumption mentioned in ol. (7) of section 20 
of the Bengal Tenancy Act, arises only i in proceedings 
under the Act, but asa gait for rent is not a proceed- 
ing under the ‘Act, the presumption does not arise in 
such a suit. 

Pramada Nath v. Ramani Kanta, 85 O. 881; 7 C. L. 
J..189 and Mulluk Chand v. Batis ‘Chandra, 3 Ind. Cas. - 
806; 11 O. L? J. 56, referred to. 

The introductory words “Notwithstanding caving 
‘in this Act” in section 180, sub-section (1) of the 
Bengal Tenancy Act, govern the whole of the remain- 
der of the sub-section including the clause about pay- 
ment of rent during the period preceding the acquisi- 
tion of aright of occupancy. Itis fairly clear that 
during the twelve years which must elsape before’ 
a right of occupancy is acquired, the tenant is hable 
to pay the rent agreed upon irrespective of the provi- 
sions of section 48. JABANDAR BAKSH MALLICK v. 
RAN LADA C, W. N. 470,11 C. L J. 364, 37 San 
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. L. J.67 
. J.'88, 5 


E eres XI of 1905, s. 4 


Religious and Charitable Endow- 


ments—Adminutrator of a’ trustee—Letters. of 
Adminisiraton—Sureties. 


Wherp Letters of Administration were granted and 
_the bond recited that it was the duty of the Adminis- 
trator to branafer‘and deliver over the trust securities 
to a properly constituted trustee and the Admimnus- 
trator sold the securities and applied the proceeds to 
“his own use:—Held, that the%sureties of the Adminis. 
trator were’ hable to inake good the amount m an 
action brought against them by the regularly consti- 
tuted trustees. BESHACHALLAM OCHETTY uv. SWAMI 
, Carry, TM. L. T 907 


ae 
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761 - applied, 
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Religious Endowments—dinds law— 
Heads of mutts whether trustees or life-tenants— Usage 
— Practice —Presumption~-Burden of proof—Intent of 
donor—Equity——Cioil Procedure Code (Act XIV of 
1882), s '639—Public and Private trusts 
It cannot be predicated of the head of a muft, 

as such that he holds the properties, constituting its 

endowments; asa life-tenant or as trustee. 

Per Benson, C J—The incidents attaching to tho en- 
dowments of a mutt depend ineach cage upon the con- 
ditions on which the endowmonta were given, or, when 
these are no longer discoverable through tho mista of 
antiquity, upon conditions which may be inferred 
from the long continued practice and well-established 
usage of the institution in respect of the endowments 
in question. : 

Greedharee Dass v. Nundokissore Doss, 11 M. I. A. 
405, at p. 428; 8 W. B. 25{P_0.), followed. 

Where itis proved that the Rajas and others had 
entrusted extensive properties to the head of a mutt 
for the purpose of carrying out specified charity, the 
head of the muttis a trustee in regard to guch pro- 
perties, bound to’carry out the trust, and subject to 
the ordinary’ liabilities’ of a trustge, though with 
& wide discretionary power of dealing with the 
income of the trust property in carrying ont the 
trust. But where it 18 shown that landed properties 
were acquired by the head of a muit in his own name 
and apparently with his own funds, and the deeds 
specified that the properties were to be enjoyed by 
the purchaser and his successors in the line of dis- 
ciples, it would be difficult to presume, in the absence 
of evidence to the contrary, that the properties were 
acquired as trast properties, since it is well-known 


_ that gifts are made to pious Brahmins and to as- 


cetics; who are heads of mutts, not for any specific 
charitable or religious object or ‘with any intention of 
creating a trust, but rather for the spiritual benefit 
of the donor. 

If in any case itis proved that according to tho 
well-established practice and usage of a mutt, the in- 
come of any specified property has for very many 

years been devoted to a particular charity or re- 
Jigious object, it would be evidence from which a 
trust ın respect of such property might be inferred. 

Obiter —The general observations made in the 
course of a judgment must be applied with referenco 
to the facts of the case in connection with whioh they 
were made, and also snbject to the limitations ex- 
pressed in other parts of the judgment, 

(The ongin of mutts and their endowments con- 
sidered.) 

Per Wallis, J.— The heads of mutts cannot be siga 
ed as trustees of muit endowments except in so far as 


-it may be shown that any particular endowment was 


granted to them on trust 

If property be given to the head of a mutt, for the 
tame being, for a specific charitable purpose, he will 
be a trustee for that purpose just og any one else 
would bein the same circumstances, and if it be the 
usage to devote any particular mutt property to any 
partioular charitable purpose that will be sufficient to 
raise a preaumption that the property was granted for 
that purpose and that head of the mutt, is a trustee in 
regard to it. 

Where the property of a mutt ia derived very large- 
ly from gifts made by the faithful to the head of the 
mutt for the time being, without any statement as to 
the purposes for which the gifts were to be 
it cannot be presumed that such 


-~ 
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Religious: Endowments—concla. 
gifts were given and accepted on an implied charit- 
able trust. 

Obiter.— Where the intention of the donor to` 
make a gift toa charity 18 made out, equity will 
not allow the gift to fail because the charitable 
~ purpose is indicated in too vague and uncertain A 
manner for-the Court to execute it, but where such 
intention cannot be made out an mmeertainty as to 
the charitable intent i is fatal to the gift being upheld 
as charitable. ~ 

Per Sankaran Natr, J.—It lies upon the person who 
asserts it to prove that the Mobunt or the head of a 
muit holds any specified properties as trustee for 
any purpose. 

Obiter. In the caso of public trusts, section 539 of 
the ‘Civil Procedure Code would apply and in the 
cases of private trasta the representutives of the 
founders or any other person ifiterested may take the 
necessary steps when occasion arises. to see that the 
trusts are carried out. 

[The growthof the adhinam mutts traced. | KAILA- 
BAM PILLAY v. NATARAJA THAMBIRAN, 7 M. L. T. 1; 19 


M. L. J. 778 
eee Hindu Law—Will—Bequest for 
sdol not in ewistence—Valid—Trust. 

A bequest made by a Hindu of hia property to a 
` trustee for the purpose of completing the building of 
a temple and the subsequent installation and main- 
tenance of an idol is valid. 

Bhupati Nath Smritstirtha v. Ram Lal Morra, 3 Ind. 
Cas. 842; 10 C. L J. 355; 140. W. N. 18, followed. ~ 

Ganendra Mohan Tagore v. Jottendro ‘Mohan Lagore, 


1 L A. 887; 22 W. R. 877; 14 B.L. R. 60, not applied $ 


MORAR SINGH v. Hur SINGH, A a L. J. 296 

— Act (XX of 1863), 
S. I8—0Oivl Procedure Oode (Act XIV of 1882), 
8. 622— Order under s, 18 of Act XX of 1863— Revi- 
son by High Court —District Judge making enquiry 
on petition under 8. 18—HMaterial irregularity. 
An order passed by a District Judge under section 

18 of Act XX of 1863 ia not subject to revision by the 


High Oourt under section 622, Civil Procedure Code, | 


(XIV of 1882). 

In re Venkateswara, 10 M. 98, followed. — _ 

The District Judge has jurisdiction, before passing 
orders under section 18 of Act XX of 1863, to make 
independent enquiry in regard to the facts contained 
in the petition and is not bound to act’only on a bare 
perusal of the petition. 

C. R. P. No. 20 of 1908, referred to. RAMANATHAN 
CHETTYAR v. ANANTHANARYANA, TM. L. T, 1286, 291 
Institutton—Wakf— Property granted 

for-support of mosque—Separate enjoyment of property 

by the managers of the mosque—Right to alienate— 

Sole of property in ewecution of a decree against one 

of them. 

Some land was.granted for the support of a mosque. 

The kasi and the khatibs divided the land and man- 
aged itin separate shares It was sold in execution of 
a decree against one of the khatibs: 

Held;that the sale was invalid inasmuch as the land 
belonged to the mosque and its separate enjoyment 
by the managers of the mosque did not make it their - 
personal property which they could alienate at their 
pleasure -~ 

Lotlikar v. Wagle, 6 B. 596 and dMinakeh tanda 
Pillay v. Ohockalinga Royer, 16 M. L. J. 10, distin- 
guished, KAJI MAHOAMED SHERE v, BUSUTE HERI, 
7 M, L. T, 849 455 





Pali 
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Religious Institution—concid.. 

— Taram Altenation— Powers of mana 
~—Necessity——Burden of proof-~Money decree agar 
manager—Evidence of necessity. - 

The powers ofa manager of the property of 
charitable or religious institution are the same 
those of a manager for an infant heir. 

Where property belonging to such an institut 
hag beén alienated by the manager the burden 
proving necessity for the alienation lies upon aliene 

Where money had been borrowed by t 
manager in order to satisfy a decree against h 
which had been followed by an attachment and 
order for sale of property belonging to the institutii 
Hetd, thatthe, Court was not bound to accept t 
decree and the order for sale as conclusive proof 
necessity. BAsDHO BAN v. SRI KISHAN, 18 Q C. 





106 
Remand order, validity of, when can be i 
peached Gt 


‘Res judicata. See c. P. ©., 1882, s. 18 4 
0. P. 0., 1908, a. 11. 

——— Decision-of ‘a Revenue Officer as 

whether land is Lekheraj or nót ' -I 

Dismissal of suit under section ] 

.does not eras ag rea judicata but bars ley 





#4 








oe —Execution—Decree, interpretation 
—Civil Procedure Oode (Act V of 1908), ss. 52, | 
applicability of ` 2) 
—w—Exécution of desree—Order to : 
properties in certain ea applicat: 
not to sell property in that order 21 


General principles—Order in previc 
proceeding not to be questioned at later stage 
Doctrine not applicable when previous order me 
without notice to judgment-debtor 

aka arr Khatian—Presumption under Ben; 








Tenancy Act 

~~ Pleadings—Plea not taken in lov 
Court—Whether can be taken up in Bigh Court 
revision 9: 








amara Nature of the icine Dette in 

partes binding until set aside, 

The principle of res judicata ‘is a principle of r 
and convenience-and not of absolute justice. 

A decree which is inter partes is prima facie bindi 
on the parties until it is legally set aside. Naraine I 
v. BIBI Rarikan, 110, L. J. 250; 14 0. W. N. 507; 


O. 197 : Í 
—— Limitation Act (XV of 1877), Sch. 
art, 144—Osvil Procedura Code (Act XIV of 1882) 
18-—Sust to declare a mortgage not binding on plain 
and for possession of mortgaged property— Dec 
that mortgage was binding on plaintiff to the eat 
_ of a certain amount—Dismissal of suit on platnts 
failure to deposit said amount—~ Subsequent suit . 
redemphion— Adverse possession. 
In a previous guit the plaintiff mortgagor sued j 
the cancellation of his mortgage and for possession 





. the property. The Court declared that the mortga 


was good to the extentof Rs. 800, but the plaint 
being unwilling to pay that amount his suit was d 
missed. Then the plaintiff brought this second g 
for redemption on payment of Ra. 800. The low 
Courts found that aa tho” plaintiff had ignored t 
mortgage in the previous suit, the defendant beca 
a trespasser from the date of the mortgage and tk 
plaintiffs present claim was barred. 


4 `~ 
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Res Jjudicata—concld. a 


- 


Held, that the plaintiff’s claim inthe prior suit to`. 


e declare the mortgage bad did not have-the effect of 
enabling the defendant,to prescribe for title by ad- 
verse possession from the date of the mortgage to the 
extent of the mortgage iritérest and that the present 
suit was nob barred under article 144 0f Schedule pl 
of the Limitation Act. 


GENERAL INDEX. 2 


Held, also, that the present suit was not barred ng 


res judicata by reason of the previous snit. 
Ramasawamy Iyer v. Vythinatha Iyer,. 26 M. 760, 
Veerana Pillai v. Muthukumara Asary, 27 M. 102, 
Parangadan Naw v, Peruntoduka Illat Chata, 27 M. 
380, Paranbath Manakkal v. Muthengatil Moosamne, 
- 28 M. 408, Thu ukaikat Madathil Raman v. Tharuthigil, 
Krishana ' Narr, 29 M. 158, 16 M. L. J. 48 and Massil- 
. amanie Pillai v. Thiruvengadam Pillai, 31 M. 385, 
referredto. Sancawa NAICKEB v. RAMASAWMY TETE 





Mortgage—Oonditional decree for re- 
demption obtained— Decree attaching no consequences 
for non-fulfilment of conditions—Condsisons not Tul.” 

. flled—second suit to redeem not barred. 


Where & mortgagor brings a surt for redem tion and ` 


obtains a conditional decree, but omits to fulfil the 
conditions imposed upon him, he is not debarred from 
bringing a second suit for. redemption. unless the 
- decree lays down that if he fails to full those con-: 


ditieps, the property will be sold or he wil! be debarred _~ 


from all rights to redeem. 

Dondh Bahadur Rai v. Tek Narain Bai, 21 A. 251; 
Sita Ram v Madho Lal, 24A.44, Rugad Singh v. Sat 
Naran Singh, 27 A 178, referred to. Narta Baw 
v. CHIBANJI Lan, 7 A. L. J. 185, 82 A. 2165 


Revenue Sale Law (Act XI of Seat 
89S: 6 and 7—Public Demands Recovery Act (VII 
B`. of 1868), 88. 8, 11—Sale for arrears of revenue— 
Mis-statement of name of proprietor —Misleading +1 
tending bidders —Notice, service of, in urong- -milage 
Irregularity. 

Although the. statement of the name of a deceased 
proprietor in the sale notification is not an illegality 
which rendera a revenue sale void; because the 
provisions of section 6 of Act XI of 1859 do not’ 
r&quire that the name of the proprietor should be 
entered in the notification, yet a mis-statement of ` 
*the name of the proprietor in the notification, which 
created a confusion and doubt as to the estate which 
was actually being sold and resulted in misleading 
intending bidders; is an irregularity contemplated by 
section 33 of the Act. 

Deonandan Singh v. Manbodh Singh, 32 O. 111, re- 
ferred to and explained. 

“Though section 8 of “Act VII B. O. of 1868- would 
prevent tke plaintiff from proving that there was 
‘any irregularity in the service or posting of the 
_ notice required by dection 11, yetit would not pre- 
vent him from proving that a notice in contra- 
vention of the provisions of that Act had been served 
in a wrong mahal, which in itself and by its service 
supported the conclusion that the mis-statement 
of the name of the proprietor in the sale notification ~ 
constituted a serious sites WA because it led to 
mistakes in the service of the ‘hotice with the result 
of deterring intending purchasers from bidding at the 


sale. BAJBANI- DABI v. GANRSH Proban, 14 0. W. N. 
624, 37 0: 407 - 650 
ta anaa aaa. Sa 7 Pan 650 
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. Review—“Buftcient reason’—Not applicable to 
something happening after decoree— A ppeal—Re- 
vision—Material irregularity 182 

———--—--~ Mistaken admission by Counsel 426 

483 


of execution ho an aj 
See CIVIL PROCEDURE Cope. 


Revision (Civil). 
Alienalion for benefit of ka ia 


~ 








Interference, by Chief Court 


Error of law—Substantial justico 

done between the parties 590 

me Finding of fact—Erroneous onus. 

- A finding of fact arrived at by wrongly throwing 
burden of proof on a party can be questioned in 
revision under section 70 (a) of Act XVIII of 1884. 
Kisuen Cuanp v. JAANA Das, 25 P. W. R. 1910; 24 P. 
L. R. 1910 891 





epeen eaen Matertal irregularıty—Punjab Couta 
Act (XVI of 1884), 2. 70 (a), 

It isa, ‘material ‘irregularity,’ Within the meaning 
of section 70 (a) of the Punjab Courts Act, if the 
lower-appellate Court takes a wholly erroneons view 
of the frame of the case and wholly misunderstand 


‘ plaintiffs real claim and ita foundation; the Chief 


Court can, therefore, interfere on revision. JHANJI 
v. BAMZAN, 18 P. R. 1910 
meee maina Material irregnlarity—Admitting 
application for. review on acconut of somethin 
_ happening after decree $ 
mama centres Yer of District Judge under s 18 
of the Religions Endowments Act 291 
mw an over Sal] Canse Court decree—High 
Court’s power to-interfere 322 
Criminal). See Cr. P. O., ss. 485-439, 
—---Practice— Power ofa J ndge to re- 
view a criminal judgment and expunge damaging 
remarks against a witness 
Practice-—Discretion of Chief Court 
to hear pleader an sevision— Ortminal Procedure Code 
(Act F of 1908), 8. 440. 
When the District Magistrate has refused to ap- 
point a legal practitioner to represent the Crown in 
revision, the Chief Court myst decline to hear the 




















~ counsel, MAKHAN v. KMPRROR,b P. W. R. 1910 ai 


[aa a AN 





~~-~-~Qonviction under two sections—Ap- 
peal—-Conviction under one section quashed—Sen- 
tence not reduced--Whether enhancement 754. 
Magistrate’s discretion in ordering 
delivery of property—Interference by High O72 





wanan ama men 





Right of sult—Declaratory snit—Canse of ac- 
tion—Succeasion Certificate Act (VII of 1889), s. 8 
-Certificate to receive only interest in a deposit— 
Suit for a declaration as to right to withdraw the 

“ money deposited 590 

mi Sea CAUSE OF ACTION. 

-== Right to recover subscription—As. 

di Soames claim 834 

-Huit for contribution—Right when 

















+ ACCTUes 
Riparian ow ners—Natural scams > 
Rules of Board of Revenue (U. P.) 
Rule 9 cl, 2 449 
Sale-—Price—Monoy—Gifk—Considerntion —P agt 
and future services—-Money value 599 
for arrears of revenue—Mis-statement of name 
of proprietor—-Misleading intending biddera— 
Notice, service of, in wrong Mee er E o 





"~ 


w 


or 


- duly abiane validity Aah anan by a 
Court without Jurisdiction, efect of—Irregular ity in 
attachment, ° ‘ 
A sale ordered by 2 oa having ieden and 





; duly confirmed by ıb is not invalidated by proof that 


the original attachment .was made by a Conrt not 
having jurisdiction. The absence of a regularly ` 
perfected attachment amounts at most to an irregu- 
. Jamty which does ñòt affect the vahdity of the såle ~ 
after it has been duly confirmed. 

Shcod wan v. Bholanath, 21 A. 811; Muniappa 
Naik v ‘Subramania Ayyar, 18 M. 487; Kushory 
Mohun Roy v. Mahomed Mujaffar Hossein, 18 C. 188; 
Tasadduk Rasut Khan v. Ahmad. Husain, 21:0 66; 
20 I'A. 276; Babu Abul Kasim Khan `v: Babu Hari - 
Singh, Select Oase No.w 216, 
KHAN v MoHAMMAD Bapix Aur Kuan, 13 0 SoS 
In execution- Purchase money, right of 
decree-holder.to take, when acorues—Interest, right 
of decree-holder to get, up to when-Ponndage fee 
—Expense of sale ~ JI 

—— Mortgage decres—Represen- 
tatives of deceased defendant entitled to redeem not 
made party—~ Sale liable to be set aside 9 

— Mortgage suit against widow 
after her re-marriage—-Decree null and void —-Exe. 
~“ gution purchaser‘ gets no title 710 
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“ decree 
Sanad—Grant of revenue or soil—Construction 





Sanction to prosecute. See Cr P, om 


8. 195. 
ne essentials ire Penal 
“Uode (Act XLV of 1860), a. 188—Oriminal Proce- 
dure Code (Act V of 1898), s. 193° I5 
Penal Oode. (Act XLY. of` 
1860), a. 211—Inquiry necessary before granting sanc- 
`- tton—Polwce Report—wamination of witnesses not 
essential —Discretion—Jurisdichon—Crimsnal Pro- 
cedure Code (Act V of 1898), as 201, 202, 203. 
Before granting any sanction for prosecution, Ù under 





maraa 

















|” section 211 of the Penal Code, the’ Magistrate ought 


to observe all the formalities prescribed in sections 
201-203 of the Code of Criminal Procedure. In 


. other words, he should examine the complainant, and 


then afterwards he might refer the matter to. the 
Police, and when the Police report is received by him 
then he may determine whether ‘the olsin is true or 
false. That gives him jurisdiction to exercise his- 
disoretion and determine the question as to the truth 
or otherwise of the complaint, 

There is nothing in the Code of Criminal Procedure 


which compels a Magistrate in express terms: to ` 


‘examine’any‘or all witnesses whom the complainant 
‘wishes to adducc, before dismissing ea complaint and 
`- granting 8 sanction under section 211 of the Penal Code. 
“it may be: contrary to justice to do so, but whether - 
14 ig so or not must Aepond on the circumstancos of 
| each case. RAOHAPPA Trepanna, In ve, 12 Bow. L. B. 
"229 71 
Saran Jam -—Inam—Mirasi or permanent tenancy 

-— Dental of reversionary rights of Saranjamdar—At. 


'. tornment to successive holders of saranjam by pay- 


ment of renti—Estoppel—Nature of saranjam éslates 


# 


referred to ADIL - 


certificate, no period fixed for obtain- `- 
263 


Se construction of— Mortgage- ` A 
- 93 


jag NG. “INDIAN GASPS. <: ag eee a ae [1910 
p l i o=o ‘Z aoe Ten 
Sale—concld. : a ag saranjom oi b is a E 


wt 


— Adveraé possession A interest läit - e 


hold as permanent tenant —Inmitation —Date of coms ‘se 


mencement. 4 

Ina suit in ejectment “brought by an cane 
against persons claiming to hold as mirasi or- perma- 
nent tenants, it appeared that the inam rights m suit 


appertained toa earanjam held on , political tenure. 


arid that the present incumbent of the saranjam was. 
the plsintif.” The defendants contended that the 


inam rights- were merely the right to receive the = ~ 
royal share of the revenue and that the proprietary s 


rights in the soil were, prior to the date of the inam 
„grant, vested in the grantee of the inam, had, descend- 
ed, to his heirs independently of the mam and had 
furnished the permanent-leage-hold or mirasi interest 
by virtue of which the defendants resisted the piain : 
tiff's claim to eject them: 

Held, that the contention of the defendants involved 
a denial of the title to the reversionary rights in 


' the lands in the defendants’ occupation of'the succes- 


sive saranjamdars approved- by the Government, and 
that as the defendants had been continuously paying 
rent for their holding to the successive saranjamdars, 
including the plaintrff, they were estopped by attorn- 
ment from disputing the plaintiff's title: 

In re Vasudsy v. Babaj, 8 B. H-0. A. 0. J. 175; 


. Doe dem. Marlow vy. Wiggins, (18:48) 4 Q. B. 867, 


relied upon. , 

‘In the case of non-transferable indivisible saranjain 
estates, which aré hereditary though not governed 
by the ordinary -rules of inheritance and which ‘are 
subject to the condition of the Government's 
approval of the heir, rights may be acquired by 
adverse possession against the successive holders of 
such estates. 
to run, in auch cases, not from the commencement. 
of the tenancy of the persons claiming to hold as 
permanent tenants but from the date when the 


4% ` claims of the tenants became openly and enfoubteay. 


adverse. 
Where it appeared that, for more than 12 years 


before a suit for ejectment, the defendants had been | 
openly asserting their claim. to hold as permanent - 


miras: tenants:— 


“Aa 


‘The period of limitation would begin | 


Held,- that defendants had acquired by adverse ° 


possession a title tothe limited interest claimed by 
them and could not be ejected. - 

Tekatt Ram Ohunder Singh v. Srimati Madho Kumari, 
121. A. 197; 12 0. 484, relied upon. Tampax RAM- 
CHANDRA v. GHULAM Zant, 12 Bou. L. R. 208 965 
Second popes . See ÅPPEAL. 

Security bond —Bréach and forfeiture —Fresh 

bond and fresh sureties - 76! 
Sedition. See P. 0.) s. 124A. 


Service—Summons posted at the house of a pers ~ 


801 ja to have gone to-a particular place, vali- 
804 


dity of 
Sessions J MAA one to direct enquiry by 
police - 915 


Set-off—Claim which could not be sajine in ab. > 


sence of person not party to suit—Vhether set-off of 
“such claim allowable-——Orvil Procedure Code (Act XIV 
of 1882), s. 111. . 
A patni was jointly nda by the plaintiffa, the defen- 
dants and one N., The plaintiffs’ share wus let ont to 
the defendants in darpatns. The defendants and N 
were compelled to pay a certain sum of money to the - 


t 
x 
+ 


nan to save-the patni. pee eae the plaintiffs + > 


4 , + “ 


= 


Vol: V] 


Set-off—concld, : : 5 
brought this suit for arrears of rent of the 
darpatni against the defendants who claimed a set- 
off in respeot of tho proportion of the amount of rent 
‘paid by them, and N to- the head landlord in respect 
of tho patni: ~ 

Held, ‘that the defendants kang claim in this snit 
to set off- aa against the plaintiffs a sam for ya 
. Hiey cannot sue without making N a party to the suit 
for the respective rights of the defendants and N 
against the plaintiffs can only be ascertained in 8 
suit for contribution in whioh all of them are parties. 
Unanati Das v. Monsur ALI, 110. L.J. 498; 14C. 
W. N. 788 5 
Smali Cause Court (Presidency)— 

Power of Full Oourt to revoke or grant sanction 
— m Su t—“ Suit relating to s- trust” 

—Suit for tecoveny of subscription due -from crus 


Specific performance—agreement to sell 
jland—Agreement on behalf of minors—Qontract 
not for purposes binding on minors—Adult parties 
cannot be compelled to specifically perform the 
contract on behalf uf minors—Specific performance 
permissible as against the adult parties to the 

extent of their shares in the property 9 


Specific Relief Act (I of 1877), s. 9— 
Hutt for possession —Plaintiff dispossessed without his 
consent otherwise thin in due course of law, =~ 
In a sult for possession of immovable property if 

the finding is that the plaintiff was dispossessed of 

his immovable property without his consent -other- 

‘wise than in due course of law, he ia entitled to 

poasession under se’'tion 9 of.the Specific Relief Act, 

although the suit was not expressly brought under 


that seotion. 
Parbhu Lal v. Ram Charan, A. W. N. (1907) 244; 4 


A. L.J. 601; Ram Harakh Ras v. Rees Joti, 15 


MAKTULA v. KAULESHWAR Misha 


A. 884, Morsi v. Kashi, A. W. N. (1897) 143, followed. | 
482 





mm 8. 


G—Dispossession in due 
course of law-—Decres for khas possesion against 
| londlord —Disposassaion of tenan's—Civil Pr ocedure 
' Code (Act XIV of 1882), 8 832. 


& In execution of a decree for khas possession against l 


a landlord, his-tenants were onated: Held, that this 
dispossession could not be said to be a dispossession 
otherwise than in dne course of law and that section-9 
of ‘the Specific Relief Act was not intended to be 
used in cases of this kind for which a special pro- 
vision was made in the Civil Procedure Code of 1882, 





section .882. KAMINI SUNDARI Dasara v. SABED 
Simka, 14 0. W. N. 408 - 79 
mm SS 15, 16, 17 —Agreement 


to sell land — Agreement on beha’f of minora—Con. 
tract not fur purposes binding on minors—Adult 
parties cannot be compelled to specifically perform 
the coatract on behalf of minors—8pecife per/ormance 
permissible ay against the adult parities to the eatent 
_ of ther shares +n the property. 


The defendants Nos 1 and 4for themselves as well 


as guardians of defendants Nos. 2 and 3 agreed to sell ` 


certain lands to plaintiff foraRs. 1,400. Plaintiff, sued 
defendints for specific performance of the contract. 
It was found that the agreement was for purposes not 
binding on the minor defendants: 


“a 


- 


GENERAL INDEX, 


~ 


Specific Rellet Act-—conid. 


Heid (1), that no decree could be passed 
ing a conveyance of the interosts,. of 2nd 
defendants as well by the Ist and 4th defenda 

Gurusams v. Garamthia, & AL 337 and | 
Reddi v, Siva Raina Reddi, 32 M. 320, 4 Ind. 
distinguished, 

- Burrow v. Scammell, L. R, 19 Ch. D. 175 
Ch. 236; 45 L. T. 606, 80 W. R. 810; 48 J. P. 
Kosuri Ramaraju v. Ivalury Ranalingam, 2 
referred to. 

(2) that plaintiff was, however, entitled t 
veyance. by Ist and 4th defendants 
interest in the property agreed so ba sold on 
of the full consideration stipulated without a 
or compensation. PANAKA Sussa’-Ranr I 
VADAMADI, 7 M. L. T. eu w M L J. 323 
— — — ~~ §. o is 

msni— * Receipt,’ w whether an instrument —z 

sion of injury if instrument left outstanding. 

Defendant, who was plaintiff's near relatio? 
lently caused plaintiff to sell her honse to him 
outed a mortgage deed to her for the snle c 
tion He had a forged receipt in his posses 
porting to be in discharge of the mortgage 
by him to plaintiff. Plaintiff sued for car 
of that receipt: : 

Helg, (1) that the receipt was an ‘in 
within the meaning of section 89 of the Spec 
Act. 

(2) that “plaintiff was entitled to sae 
cancellation of that forged receipt, as, if 
standing, ib may cause her serious injury. 
SRINIVASACHARLU V. KADAMBI KUNDALAY, 7 
270 4 
— — — aan §. 39 
_— — Se 
—————— 8, 4$2—Forther rel 

: — — 3, 42— Declaratory 
_ for declaration that defendant acquired m 
virtue of rent decree recovered against plaint 
- —Suit maintainable without prayer for 4 

possession, , 

The plaintiff sought to obtain a decree dec 
title to certain land and for a declaration 
defendant had acquired no’right to ib in vir 
rent decrees he had recovered against the 
tenanta: 

Held, that as the position of the plaintiff 
he was still in possession of the land and th 
not yet failed to recover rent from the ter 
that he had come into Court in order to | 
cloud cast upon his title by the action of th 
ant, the suit was maintainable although 
for recovery of possession had been include 

Lokenath Surma v. Keshab Ram Dosa, 18 G 
184, Chinnkmmal v. Varadarajulu, 15 M 
Nirmal Chunder Banerji v. Mahomed Siddik 
25 I. A. 225, referred to. Satis CHANDRA 
CHARAN, 14 O. W. N. 578 


Sa $2Z—Suit by 
lruetee a a temple-—-Prayer for declara 
validity of his dismissal and for tnjunctio? 
and immovable property attached to the c 
maintanability of suit withouta praye: fo. 
—Possession with tenants—Nalure of clain 

Sion, i 




















-4 


the person dispossessed is entitled to bring, 


_stranger, & co-share 


i YUDDU, 7 M. L, P. 164 


Me 1 


Beers Relief Act—conta. i 


~A Baie: by Tnit trustee of a temple n & 
declaration of the invalidity of his dismissal and for 
an injunction restraining the other trustees from 
interfering with the management of his office, is not 
maintainable without a prayer for possession. - 

Kunj Behars v. Keshav Lal Hiralal, 28 B. 567, Sub- 
ramanyan vV. Parameswaran, 11 M: 116, dissented from. 

Yengan, Poosart v, Chinnu alias Patchamuttu, 14 M. 
L. 1. 290, followed. 
l A plaintif out of possession is not entitled to ask 
for an injunction ‘merely against the person in pos- ` 


One 


gesaion. 


The ruleapplies equally to temple trustees, 


~ trustee, who has been ousted from possession of his 


office should sue for joint possession with his co-trustes 
-along with a declaration of hia right to be the trustees 


` of the temple. 


Even where the claim is for the restitution of an 


i i only, possession of the office must be claimed. 


A fortion, should possession, be claimed where 
tangible movable and immovable properties me 
attached to the office. 

Jagadindra Nath Roy v. Hemanta Kumari Debs, 32 
.O. 129; 7 Bom. L. BR. 765; 8 O: W. N. 809; 1A L.J. 
585, referred to. 

Where the lands of a temple are in possession, of 
tenants, the dismissed. trustee should bring a snit, 
tagainst the rival claimants for posseasion by receipt 
of rent.- 

Poaseasion by receipt of rents may be disturbedand 
a suit for 
possession under section 9 of the Speciflo Relief Act. 
Property in- the actual .possession of.the tenant 15" 
capable of possession by the landlord. : 

Narayana v. Shankumt, 15 M. 255; Jagannatha 
'Charry v. Rama Rayer, 28°" M. 288; Abdulkadar V. 
Mahomed, 16 M.'15; Suryanarayanamurte v. Tammanna, 
25 M. 504, relied upon. 

The interest of a landlord which may consist in the 
mere receipt of the rents is capable of delivery and 
possession. 

The Zemindar of Vizianagaram v. Behara Suryanara- 


yana Patrulu, 25 M. 587, at pp. 59L and 592, relied 


upon. RATHNASABAPATHI PILLAI V. RAMABAMI AIYAR, 
(1910) M. W. N. 112; 7 M. L. T. 311; ee ae aD 
S. 42, proviso— ‘Fu ther 
relief” —Defendant not +m possession—Plainitf can- 
not claim possession as “further relief”. à 
Where the defendant is not in possession, the 
` plaintiff, in a declaratory suit, under section 42 of the 
Specific Relief Act, is not entitled tofurther relief in 
the nature of possession, and isnot bound, therefore, 
to ask for such relief against such defendant. RAMA- 
SWAMY v. MUNIANDY bezval, 7M. L. T. 268 -343 - 





i is Balian nenten 








tory suit—No consequential relies prayed for—Main- 

tatnabrlity.” 
- Where joint property has been purchased by a 
r cannot maintain a suit for a 
mere. declaration of his title, as he is entitled, by way 
of-further relief, to sue for -partition and recovery of . 
his share of the ‘property purchased, ., . 

Chinna Sanayast v. Surtya, 6 M. 196; Subramanya 
Chettiar v. Padmanabha Chettiar, 19 M. 267, followed. ` 
GanaPpaty VENKATARAYUDU v, Burcay VÉNKATBA 


e +» 


* 
‘ 
r r 
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-m Ba 42, proviso—Declara- « 


hJ 
Ph ui 
aw 
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Specific Relief Act—concld. 


——-—_ 8. 2 i x ` 740. y 
S. 56 (k)—Mandatory in- 
janction—-Discrelion of Oourt 213 
Stamp Act (Il of 1899), ss. 2 (10); 27. 
and 64 (a)—Conveyance—Re-conveyance—Non- 
disclosure of consideration —Intention to defraud 
. Government. 

Mand 8 executed asale-deed conveying certain 
property to R. The consideration for the sale sas 
Rs. 20,000 of which only Rs. 1,000 was paid down in 
cash, the covenant for, the remainder being that R- 
should keep-the sum of Rs. 19,000 in deposit to the 
credit of the venilors, the latter to draw upon it at 
their convenience. - Before anything. more was paid 
È re-conveyed the same property to M, the sale-deed 
parporting to bosmply for aconsideration of Rs. 1,000 
paid down in cash: ‘Held, that R committed an 
offence punishable under section 64.(a) of the Stamp 
Act, inasmuch as the deed of re-conveyance was 4 
conveyance. within the meaning of section 2 (10), 
consideration for which was Rs. 20,000, viz., Rs. 1,000 
cash and Re; 19,000 remitted.. RAMRSHAR Das v. 
ENPEROR, 7 A: L. J. 110, 32 A. 168 6 

——- sS. 5, arts. 42 


( b), 57 (D)—Mortgags deed executed by mortgagor, 
surety and mortgagee—Stamp duty leviable~—Diratinct 
contracts—Diatinct matters, 

A mortgage deed of immovable property, in which 
the mortgagor and his surety jointly and several} 
undertake to re-pay the mortgage money and the 
party making the loan also joins in executitig it, need 
only be stamped as a mortgage-deed under art. 40 (b) 
of the Stamp Act. It does not require any additional 
stamp under art 57 (b). 

The mere fact that there are two contracts em- 





eA 














' bodied in the instrument, one by the mortgagor and 


the other by the surety, cannot bring the instrument 
within the purview of section 6 of the Act, when the 
subject-matter of the agreement, is one. The test 
under section 6 is not whether the instrument em- 
bodies distinct contracts, but whether it comprises 
distinct matters. Distinct contracts are immaterial if 
they relate to the same transaction. 

Musa v. Kahan, 102 P. R. 1895; Doulat Ram Harji 
v. Fitho Radhoyi, 5 B. 188, (P. B); Kusha v. Sada 
Shirpat, Bom’ P. J. (1881). 805, followed. 

Shabudin Mahomed v. Kirnak Rajnak, 10 B. 47, 
distinguished. In re STAMP Duty, 16 P. B. 1910;- 
16 P. W. R. 1910 B12 


s. 27` 697 
S. 62 (1b) Signing otherwise than as 
a, witnets— Ezecuting, meaning of —Conviction— 

Penal Act—Construction. - 

An arbitration award-duly signed and executed by 
the arbitrator bore also the signatures of the appli- 
cants under the head “signatures of the heirs.” ‘The 
award not being duly stamped: Held, that the convic- 
tion of the applicants under. section 62 of Act IT of 
1899 was bad, inasmuch as the signatures ofthe ap- 
plicants were not necessary to complete the execution 
of the document. 

The word “executing” in section 62 (b) must mean 

“signing,” so as to con#lete the document BO that it 
may have full legal effect. 

A Penal Act must be read ng kana a8 possible 
for the subjects. BRIJPAL SARAN v. EMPEROR, 7 A L. 
J. 180; 82 A. 198 `., | 


tor 














‘of eight annas, Hevenomz Stamp Oss, In re, 6 L. 


Yok vl j 


Stamp Act—ooncid. | 
Teman a Ba GF (a) —Tntention to defraud 
69 


=i Sch. L art. (1)—Achnowledgment 
v _of debt-~Mere signature, 

-The fact that a person signs in the account-books 
kept by arother does not necessarily show that he 
thereby.acknowledges that a debt is due.” The entry, 
must show that there was such an acknowledg- 
‘ment. The mere signature would amount to an 
acknowledgment of the correctness of the figures 
entered therein. Morama NADAR v. DAVID” NADAR, 7 
M. L. T. 84 75 


~ 





ane art. 5—Ezcemptions. 

An instrument, acknowledging a loan made to the 
signatories ‘jointly, and reciting an agreement that 
either of the signatories will re-pay the loan in the 


form of twenty-five baskets of paddy ‘at any time, 


after harvest when the lender or his agent shall 
demand it, isnot an agreement for the sale of goods, 
and, therefore, not exempt from duty under. clange (a) 
of the exemptions to art. 5 of Schedule I of the Stamp 
Act. The instrument is chargeable under clause (b) 
of article 5 of Bohedule- I of the Act with stamp dy 


F. B. 

ee BPS, 42 (b), 57 (b) 812 

Step~in-ald of Execution. See Luna. 
. TION Act, Beg. LII, Agr. 179 (4). 

—_——— M plication for 

* re-constraction of burnt’ decree is not 660 

SG SR as ae for 

758 


R. 167 i 


receiver after sale 
Stridhan, “Ses Hinpu Law. 

Succession Act (X of I865), S. 3 149 
oe tm Sa 256—Discharge of sureties 

—Original Side Rules, Rule 470—Jurisdiction—~ 

Prastice, 

There is no provision in the Talan Succession Act 
enabling the sureties to make an application for their 
discharge, or authorizing. the administrator to make 
an application to the Courtforan order of discharge 
or for a declaration that the administration has _be- 


anae aka 


“ oome complete. 


Rule 470 of the Madras High Oourt Original Bide 
‘Rules applies to an application to vacate a bond dur- 
ing the pendency of tbe administration with a view to 


having another surety appointed i in the place o the. 


` surety whose bond is vacated. 


In the goods of Stark, L.R. 1 P. and D. 76; 85 IP 
42; J3 1. T. 682; 14 W. R. 849, referred to. -ARTHUR 
GERALD Norton KNIGHT, Inve, TM. L. T. 160 SIT 
PUCE SIOR Certificate Act (VH of 
_, 1889), S. 7—Oertificate for only a part of debt. 

n ‘Succession Oertiflcate cannot be paate T ka ole 
only a part of debt. 

Muhammad Als Khan v. ` Patton Bibi, 19 A. 129, 


followed. 


H pd 


. Akbar Khan v. Bilkissa Begam, ‘A. wW. N. (1901), 
126, not approved of. BISMILLAH BEGAM v. TAWASSUL 
HUSAIN 


—— 590 

Suits Valuation Act Svi of 1887), 
_ S. B—Sust for declaration“ and jnjunction— Court 

`` Fees’ Act (VIE of 1870), é 7 IV (e) and (d)—Aden 
' Courts Act (IT of 1864), 33. 8, 165—Residents Court 
at Aden—Raeference to the Hig h Court of Bombay— 








Otvil Procedure Code (Act Yo of eS) 8. NG Revi- ` 


BLON » a 4 i -t 


GENRAL INDEX. . 


1123 
Sults Valuation Act—concld. 


A snit for declaration and injunction with reference 
to a quarter share of property of the value of upwards 
of Rs. 50,000, and valued by plaintiff under section 
7, IV (e) and @ of the Court Fees Act, at Rs. 130, 
would be estimated, for the purposes of jurisdiction 
at the same value (Bs: 180), the value as determinable 
for the computation of Court-fees aud that forthe 
purposes of jurisdiction being the same under section 
8 of the Suits Valuation Aot. ° 

Such a suit does not fulfil the requirements of 
section 8 of the Aden Act, one of the conditions 
entitling a litigant at Aden to demand under the seo- 
tion, the statement of a case for the decision of the 
High Oourt by the Resident, being that the claim, 
estimated according to any law for tue valuation of 
claims for the time being in force, shall exceed 
Rs. 1,000, in value. g 

With regard to questions whioh should be stated 
by the Resident at Aden for the decision of the High 
Court at Bombay under the provisions of section 8 of 
the Aden Act, there can be no question that the 
Resident's Court is subordinate to the High Court, 
and that the High Court has the power of revision 
under section 115 of the Civil Procedure Oode with 

regard to any ordera that may be passed by the 
Resident under rection 8 of the. Aden Courts Act. 
RAHIMBAL JAMALBIOY v. MARIAM ABDUL BABUL, 12 

Bow. L. R. 149, 84 B. 267 
S. 8 910 


Suit aganst Secretary of State for possession of 
land— Proof of possession by plaintiff within twelve 
years before suit—Burden of proof on defendant to 
prove possession within 60 years before suit —~Claasi- 
ficatron of lands in Settlement Register as natham 
poramboke, effect of—Nature of declaratory relief 
awardable to plaintif} — When plaintif entitled to a 
declaration of title. 

The” mere classification of lands by Government as 
natham poramboke has no legal effect whatever, except 
in so far’as it may be regarded an assertion of title. 

Kothat Mahomed Meera Moideen v. Secretary of State 
for Inisa in-Council, 18 M L. J. 269, explained. 

- Where in a. suit ‘for possession of land against the 

Government the plaintiff proves possession for 30 

oe before suit, the burden is thrown on defendant 

to prove & “subsisting title. 

Secretary of State for India v. Kotah Bapanamma 
(aru, 19 M.°165; Muthayya'Ohetti v. The Secretary of - 
State “for. India, 22 M. 100; Gangaram Chima Patel v. 
The Secretary of State for India, 20 B. 798; Hanumatha 
Row- v. The Secretary of State for Indu, 25 B, 287, re- 
ferred to." 

Tn such cases where the plaintiff proves possession for 

80 or 40 years and the Government proves no title 








-or possdasion ‘within 60 years, the plaintiff is entitled 


to s declaration of title, and not merely that he is 
lawfully entitled to possession. 

Isma Arif v. Muhomed Ghouse, 20 O 384, Hanu- 
mantharam Row vy. The Secretary of State, 25 B. 287; 
The Secretary of State v. Kotah Bapanamma, 19 M. 
165 and Haidar Khan v. Secretary of State, 36 C, 1; 8 
0. L. J. 486; 12 C. -W. N. 1095; 1 Ind, Cas. 182, re- 


_ferred to. KRISHNA AIYAR V. SECRETARY OF Stare, 6 


M: L. T. 806; 20 M. L: J. TL 
for setting aside deoree—Bare ground of RON- 





~> gervice of summons—Surtnot maintainable. 


Although a suit will lie for setting aside a decree 


- an the. ground of of fraud, non-service of summons along 


~ 


T124 ` INDIAN 
Suit—condd. | 

is not a ground for sotting aside a as by suit, Hak 
fraudulent suppression of the summons may be such a 
ground. 

Abdul Mazumdar wr. Mohomed Gazi, 21 O. 605; Pran- 
nath Roy v. Mohesh Ohandia Moitra; 24 C. 546 and 
Puran Chand v. Sheodat Rat, 29 A. 212; A. W. N. 
(1907),81;4.A. L J. 61, relied on. Narsixe Das v. 
Ta RAFIKAN, 11 O. L. J. 250; 14 0. W. N. 507; POR 
1 


~ 





for possession by patnidar—Joinder of prayer 
for execution of deed of transfer—Suit for specifle 
performance and consequential relief—Suit whether 
- maintainable 205 
in respect of public constructive nuisance— 
Excessive remedy—Vexatious suit—Power, of Court 
to refer back suit 21 
Suretles, when to be réfected— Enquiry under s. 
122, whether may be delegated -29 
liability of, for decree on appeal 985 
Tenancy. ‘See LANDLORD AND Tanant; LESSOR 
AND LE8SSAS; ‘BENGAL Tenancy ACT AND AGRA 
" TENANOY ACT. 7 
by sufferance —Unregistered 
“2717 

















< lonse 
Theft. ‘See PENAL Conr, 8. 879; et seq. ii 
Tort—Assanlt—Insult—Reputation—Mental pain 
. —Compensation —Damages—Cause of action [24 
Trad e-mark—SBolerightto use—Reputation, proof 
of---Association with the name of the firm. 
To show that a particular trade mark has acquired 
a reputation in the market and that purchasers. buy 
the goods by that mark and not from an examination 
of their nature or quality is-not sufficient to establish 
the right of exclusive user of the mark. There must be 


such an association between the mark and the firm’a - 


name as to indicate in the understanding of the publio ` 
that the goods bearing that mark come from that 
particular firm. »: 

Reddaway v Banham (1898) A. 0. 199; 65 L. J. Q B. 
881; 74 L. T. 289; 44 W. R. 699; John Smidt v. Red- 
daway and Co., 33 C. 401;9 O. W. N. 281; Barlow v. 
Gobindram, 24 0. 364; 160. wW. N. 281; Munna Lal 
Serowjes v. Jawala Prasad, 35 0. 311, Nooroodeen Sahib 
vy. Charles Sowden, 165 M. L. J. 45, referred to. 
MOHAMED Esur v. RAJARATNAM Pitta, 7M. LT. 
“65 712 
Manufacture of as ticle— Right of suit 

for aan by vendor—Registration of trade- 

mark--Trađde-mark, meaning of—Injunction,: varia- 
tion of..-- 

: An action for the infringement of a trade-mark is 
maintainable even though the plaintiff be not the 
manufacturer or selevtor of the goods, but is merely 
a vendor of them. 

There is no system of registration of a trade- mark 
in India which gives a plaintiff a statutory title. 

It is necessary, therefore, for the plaintiff in an 
action for infringement of a trade-mark, to establish 








that the mark, in respect-of which he makes the | 


claim, has acquired a reputation in connection with 
the goods he sells. 

A trade-mark means a mark used to denote that 
goods are of the manufacture or merchandise of a 
particular individual. 

. Where a trade-mark has come to be recognised in 
the market as indicating-the goods of the plaintiff, 

: and the defendants deliberately adopt the plaintifs 
trade-mark for their own ‘purposes, tho- plaintiff is 
entitled to an injunction and damages, 


~ 


CASES. 4 


T1910° 
Trade-}mark—concld. 
An injunction granted by the first Court proceeded 
upon an incorrect assumpticn that the article sold by - 
the plaintiff was prepared or manufactured by him. - 
The Court of appeal introduced a variation into the 
terms of ‘the injunction -aoas to fit in with the-facta 
as they were actually established, though no specific 
objection was taken to the form of the injunction 

in appeal. JAWALA Prasan v. MUNNA Lat, 37 204 ° 


Trade trustee, debts Incurred by— 
Personal. liability—Trade trustee 
executor into trade, effect of —Trade creditor, rights of 
— Mortgage by.one member of a jirm—Consent of 
undisclosed partner —Talidity of monigags = Morgade 

`- by trade trustce— Executor— Will. 

A mortgage of the assets of a firm by one member 


of the firm withthe consent and informal. co-operation - 


of an undisclosed partner is valid and binds the latter 
as principal. 

Jagjeevandas v. Ramdas, 2 M. LA 487, followed. 

A mortgage of a testator's property by his trade . 


introducing co- ` 


trustee, directed by the Will to carry on the testator’s _ 
trade on business, is referable to the mortgagor’s - 


implied authority as a trustee under the Willand not 
to his position as exeontor. 
Devitt v Kearney, 13 L R. Ir. 46 at p. 52, relied upon. 
An executor carrying on the trade of “his testator 
under a testamentary trust is liable pergoually to thg 
trade creditors and ia entitled to useas a trader the 
trado assets of the testator. He doss not violate his 


trust by carrying on the trade in conjunction witha , 


trustee; nor does the introduction of such co-executor 
into the business of trade affect the rights of the trade 
‘oreditors. 

Es parte Garland, (1803) 10 Ves. 110; 1 Smith 220; 
7 R. B. 862; Ba parte Butterfield; (1847) De Ger; 570; 
-17L 7 Bk. 10; 11 Jar. 955, referred to. 

A trade trastee, though personally liable for the 
debts, which he contracts in the course of the business, 
has a righi to be paid out of the specific assets ap- 
propriated for‘that purpose and his trade creditors 
also have the same right against such assets, 

Ez-part Johnson, (1880) 15 Ob D. "652; Strickland 
v. Symons, (1884) 26 Oh. D. 245, 58 L J Oh. 582; 61 
L. T. 406; 82 W. R. -889, referred to. Jermana 


- KRYALBHAI 0. OQHHOTALAL, 12 Box. L, R. 1 


Transfer of case—High Court's power— 
Jurisdiction—Distriot Judge determining question 
of jurisdiction after High Uourt had disposed of 
application for transfer—Return of plaint for pre- 

- sentation to proper Couri 588 

————. Jurisdiction of High Court 

—Subordinate Court-—Conourrent jurisdiction 77 I 





- co-executor who is not named in the Will as a trade ` 


1 


Transfer of - property—Consideration— - 


Deferred dower 16 
“Transfer of Property Act (IV of 
1882), scope of—Not a oe Code ` 500° 


562 
—— §. ee TOI. 
——~ §, 52-—‘Active prosecu- 
. tion” —Court having no jurisdiction—Lis pendens, 
~ applicability of. 2 
The words “ active prosecation ” in section 53 of the 
Transfer of Property Act refer to prosecation by the 
plaintiff; and a plaintif oan actively prosecute a 
suit in a Court which from defect of Y arladiction ige 
unable to centers it. 
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Transfer of Property Act—contd. 
Therefore, the doctrine of lis pendens will apply 
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“Transfer of Property Act—conitd. 


"~ where the plaintiff was, at the time of the transfer ` 


‘of property, prosecuting a suib in a Court which 
from defeot of jurisdiction could not entertain it 


and ‘returned for presentation .to the proper Court . 


whioh- subsequently. decreed the suit. TANGOBA ': 
MAJHI v. JALADHAR DEARI, 14 CO. W.N. 822 


691 

: S. 52—Suis for sale, and 
redemption. are subject to tha rule of lia pendens— 
Transferes pendente lite cannot question the correct- 
mess of the decree. 

A: right to immovable property is directly and 
specifically in question bothin a suit for sale by a 
mortgagee and ina suit for redemption by a mort- 
gagor and section 52 of Act IV of 1882, apple to both 
olass of cases. 

An alienee of eee which is the saline. of a 
suit to which: section, 62 of Aob IV of 1832, applies 
cannot question the decree passed therein by showing 
that it was for any resson wrong. 

Faiyaz Husain Ehan v. Prag Narain, 10 O. O. 814; 
Kedar Nath v. Hafiz Al, 100.0. 356 and Jawaher 
Singh v. Rajendra Bahadur, 12 O. 0.183, 2 Ind Oas- 
836, referred to. ZAHID ALI v. Runga SINGH, 13 0. 
0. 50 800 














a een enema ~ L- T 53, 100 —Fraudu- 
lent transfer of property to defeat creditors—Oonver- 

@ sion of land into cash to defeat creditors-—-Vendee help- 
ing vendor lo defeat vendor's creditors—‘Good faith’ 
-—Burden of proof—-Part of consideration applied in 
discharge of mortgage—Right of vendee to a ‘charge 
on the property sold for the said consideration. 
If a vendee of property assists his vendor to convert 

land into cash to enable the latter to keep it out of 


the reach of his creditors, the sale is voidable, under 


section 53`of the Transfer of Property Act, at the 
option of the creditors. 

Where, however, a part of the consideration for such 
sale was paid in discharge ofa subsisting mortgage 
on the property sold, the vendee will be allowed a 
charge on the property to the amount of such con- 
sideration, and the sale will not be voidable ab initio. 

Chidambaram Chetty v. Sam: Aiyar, 30 M. 6, 16 M. 


‘e L.J. 437; 1 M. L. T. 861, explained and distinguished. 


It lies on the transferee to prove_good faith on his 
part and consideration. í 

Amarchand v. Gokal, 5 Bom. L. B. 142, relied upon. 
PALAMALAL AMUDALIYAR v. Souta INDIAN Export Oo. 
Lrp., 7 M. L. T. 167, E, J. 211; (RIOM W. N. 
239 p : 33 


—— Si 53—Fraudulent trans- 
fer—Fraud `of ' transferee an essential element— 
Inadequate considsration—Presumption of fraud— 

- Good faith and valuable consideration—Fraud— 
Pleading. h 
The mere fact that the transferor intended to de- 

~ fraud his-oreditor is not sufficient to bring a transfer 

within the.purview of section 53 of the Transfer, of 

Property Act. 1b must-be also proved that the trans- 

feres was not a transferee in good faith and for valu- 

“able consideration. - 


Ishan Ohundser Das Sarka v. Bishu Sirdar, 24 0. 
825; 1 0. W. N. 665; Bhagwant Appaji v. Kedar Kashi- 
nath, 25-B. 202, referred to. 

A transfer for consideration is not void under section 











, 63, even if it gives preference to one of the creditors ; 


"of ‘the transferor. 


” — 


te I TD amana “SSR Ss. 
7 


< mamappa, 19 B. 663; Afudhavrao v. Jagannath, 


Suba Bibi v. Bal Gobind Das, 8 A 178, Umrao Sinyh 
v. Kania Fatima, A. W. N. (1901), 67, Khodya Bibi v. 
Shah Mohammad Zahir, A.W. N. (1901) 64, 
referred to. 

When any fraud is imputed, the use of mere 
general word of fraud or collusion is ineffective, 

Gunga Narain Gupta v. Tiluckram ee. 15 I 
A. 119; 15 C. 583, a, v. Wamnaji, 18 B-144, 
referred to. 

la the absence of any allegation as to frand in tho 
pleadings, it cannot be presumed from the mere fact 
cf inadequacy of consideration Husain Burusu v. 
Haviz MUSAHIB KHAN i 
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38 

54—Unregistered 

deed of sale-—Consideration unlawful 581 

4 Sale— Um egis- 
terad sale-dsed for iess than Re. 100 followed by 
delivery of posaession-—Subdsequent sale-dsed 1 egisteied 
~—~Title—Prrority. 

A sale by unregistered deed of immorable property 
leas than Rs 100 in value, passes a good title to the 
vendee when it is followed by delivery of possession; 
and has priority over a registered sale of Intter dato, 

Ganga Narain Gope v. Kali Churn Goola; 22 C. 179, 


followed.’ Vena Muppan v. Katuan Papayacur, 7 


M. L. T. 872 





———. SS. 54, 55 (6)(b), & 
I23—Sale —Price—Monay—Gift —Consideration— 
Past and future services —Money valu°’—Hindu law 
——Assesamsnt right—Nibandha—Immovable prope ty. 
The defendant held a dhara holding for which he 

used to pay to one 8 the assessment levinble tho:eon. 

As @ reward forthe past and future services, S mado 


‘a ‘granb of the assessment to the defendant by 


ordering his officers to allow defendant a deduction 
as'tnam every year from generation to generation. 
The two documents by which the grant was made on 
two different occasion’ were neither stimped nor 
registered. After S's death his hair sued daefondant 
for the amount of. assessment for three years. The 
defendant pleaded his non-liability on foot of 8’s grant 
in his favour; 

- Held, that the grant was notin tho nature of th 
sale inasmuch as the consideration for tha transaction 
consisted of the past and future services and not of 
money in which sense the word “price” 18 nged in the 
sections relating to sale in the Transfer of Propert 
Act, and that sacb consideration even if 16 could bo 
assessed i in money value, is vitiated by the fact thas 
“it is vague and uncertain as to future services. 

Samaratmal v. Govind, 25 B. 698; 3 Bom. L. R. 884, 
referred to: 

Heid, further, that the transaction, was a gift of S’s 
right tothe assessment of the dhara, which right, 
being regarded as nibandha in Hindu Law, is immoy- 
able property, and, therefore. cannot be transferred 
except in the manner provided by section 123 of the 
Transfer of Property Act. 

Morbhaty. Gangadhar, 8 B. 234; Venkaji v. Shid. 


(1389) 
P. J. 75, referred to. 

Section 56 (6) (b) of the Transfér of Property Act 
relates only to sales. MADHAVRAO AORESHYAR v. 
Kasnipal DATTUBHAI, 84 B. 287; 12 Bou. L.R. 9 599 

———~ 8: 55, clause 4 (b) 
Vendor and purchaser—Vendor's lien for tapdid 
purchase money—Agreement that purchase money 


mi 
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: Transfer of Property Aetea Transfer of Property Act—contd. | 
should be paid diy vendse to third parties—Whether and to NA AA the patni from liability | in satisfaction 

` vendor can enforce the statutory charge. of the mortgage-debt. . 

Where the agreement between a vendor and & pur- Kristodas Kundoo v; Ramkant Roy Chowdhry, 6 O. 
chaser of property ıs that the vendee .should pay the 142; 7 O: L R. 896, Gosto Behary Pyne v. Shib Nath 
purchase money or part thereof toa third person to ``- Dut, 20 O. 241; Komila Kant Senv..Abul Barkat, 27 O. 
whom the vendor is mdebted, there is’ no statutory _180, distinguished and explained, . - a 
lien on the property which the vendor can enforco ms Y À mortgagee, dn receipt of a notices under section 

. default of payment by the vendee, but only a personal 41 of Act XI af-1859 of an-application for registration 
covenant the breach.of which must be compensated i in of an encumbrance, is not bound to come in and_object 
damages. - `. tothe application, and ib is’ doubtful whether-his <. 

Webb v. Macpherson, 80 I. A. 238 at p. 244; 81 Ç. 57, - objection would be regarded by.the revenué officer as". 
Albert Infe Assurance Oo v. Western Life Assurance sufficient to rejeot the application. BUSILABALA Dast 
Socisty, L. R. 11 Eq. 164, Karl of Jersey v. Briton Ferry v. DINaBANDHU NANDI, 140. W. N. 183 0 _ 
Floating Deck Co., | Eq. 409, In re ‘Brentwood Brea ant - + —- Sa 73—Chai ge on surplus 
oal , 4 Ch, D. 562, referred to. sale proceeds of revenue sale—Atiachment of money— 

r Ramakrishna Tyer vy. Subgamanya Iyer, 29 ce 305, , _ Decree nisi made abésolute—Tvtere est. - 
- explained and distinguished., ABDULLA Beary v. Maw- ~~ Shortly after a mortgage decree; ‘one of thé mort- 





` MALI Bary hs 87 — gaged properties was‘sold for arrears ‘of revenuo and 
pe ee Ge 55 (6) (b) refers a certain amount was depositedin the Collevtorate as. : 

only to gales 599 .. surplus sale -procêeds. .On the 1st October 190}, the 

erent ee ieee - P OT 3 7OI sam ‘was attached by the decree-holder andon the 

—- aan 8. 68 .- 557, 902 - lith November following, tho mortgage dècree nıb? 





- ——a = "68 cl. (C)—Usufruc- was made absolute: 
tuary mortgage of specified lands—Lands falling into Held, that: the sum depositod in, the, ‘Collectorate | 
mortgagor's, co-sharer’s share—Sutt for money became available to the’ doéree; -holder a goon as his 
matntainable— Estates Partition Act (¥ of 1897 B. 0.), decree was made. absolute, and as soon as ib was 
8, 99, applicability of. attached it ceased ‘to be available to the judgment : 
The plaintiff lent moasy to the défyndant ‘on an debtor; that, therefore, on.the lst October 1904, there |. 
usufructuary mortgage of certain landi, as per boun- wasa partial satisfaction, of the decree: to the extegt- Ya 
daries given in the bond, in an - estate in which the .'of thg sum in ‘deposit jit the Collectorate add that the - 
defendant was a co-sharer. The defendant. stated in decrée- holdér is ele A ‘to élaim interest on such 
the bond that those landa fell to his share by a privale gun." 
partition. Sabsequently~the estate was partitioned - Megraj Havin. v. a ‘ging Mohan Thakur, 38 C. 
» - under the Estates Partition Act, Bengal Act V of 1897, . 816, distinguished. GoPI KRISHNA- MANDAL v, BAM” |. 
“7 and the lands of which the plaintiff was in possession Lat Mannan, 140. W. N. 484 “= 524... 
by virtue of the mortgage fell into the shareof.defence —— e SS 74-Piior naa subse- ` 
ant’s co-sharer, who took possession and disposses- quent . _mortgagees Puisia" “ mortgagee * paying of a 
sed the plaintit, who sued the defendant for - his, : prior mortgage Priority in eper of the debt dig-.. 
mortgage money ~ charged... s < t 








` 2 








t 


Held, that Senit there was no personal coyenant-to,.. One Ð executed three’ dnote | in agni of one ‘ 
pay, the plaintiff was entitled under seotion 68 - ‘clause. . B, subsequent to these mortgages he again mortgaged 
(c) of the Transfer of Property Act-+to. sug for, the “thé same property to the plaintiff. Sometime after’ - 
, morey . the. mortgage to the plaintiff, D sold his interest in 
Held, also, that pasties 99 of the Estates Partition ‘the mortgage property to one P and left Rs. 2,200 > 
_ Act did not apply to the case, as a proprietor of an with'the_purchaser‘to be paid to B. in discharge of a 
-estate did not-mortgage his share or a portion thereof his mortgages . P did not pay B, but subsequent to 
but mortgaged certain definite and specifio lands mark- his purchase he also mortgaged the property to one » 
ed by metes and bounds. TALEK SINGH v. J ALAL gh H who discharged B’s mortgages. H broughta guit 
110. L. J. 186 ` and obtained a decree forsale of the property on the 
a aaa Sı 13—Revenus aa ‘strength of his mortgage. In execution of that decree 
, estate—-Mortgage—Subsequent patni—-Patni registered the property was. acid and, purchased by M. After f 
under 8.°40, Act XI of 1859—Decree on ‘mortgage— the purchase by M the plaintiff sued on the basis of the, a 
Sale of estate for arrears of revenue—Right of ‘mort- mortgage in his favour: 
gagee—Patni liable to be sold though lien transferred Heid, that AL was entitled to hold up the mort. 
to surplus sale proceeds, | gages of B as a shield againta the claim of, the 
z À revenue-paying estate was mortgaged and sub- ` plaintiff. 
‘sequently let out in patni, which was registered Kallu v. Sant Lal, A. W. N. (1896) 129, follgwved: 
under section 40 of Act XI of 1859:, A mortgage ` Baijnath v. Murli- Dhar; A. W. N. (180 Ñ, 85; 4 A. 
| decree was made on the mortgage in & guit in which L. J. 349, distinguiehed. Moriunian’ Kuan v. BAN- 
“the painidar was made a party. Afterwards the estate -WARI Lat, 7 A.L J. 61; 82 A. 138 132. 
. was sold for'arrears of revenue subject to the patni S:.76 . - 529 — 
encumbrance. Thesurpuls sale, proceeds were with- —_—_————— S. B3—Deposit by mort- 
drawn by the mortgagec, but were not sufficient to gagor—Money received by mortgazee under protest—_ 
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discharge the entire debt, and the mortgagee-decree- Right to secover balance reserved—Mortgage deed 
holder proceeded against the patni interest for the- returned to mortgagee—Full discharge—Interest. 
balance of his dues: =; ~ A mortgagor deposited money in Court under geg- 


Held, that the effect of the revenue sale ig not to tion 88 of the, Transfer of Property Aot, 1882. On the 
restrict the mortgago | lien to the salo Kn oeg , mortgagee’s objection that the sas deposited was 
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Transfer of Property Act—cpnid. 
riot the full sum.due, the ‘Pleader for the despositor 


stated that the money might bə paid to the mort-. 
gagee, and for the balance, if any, he might seek his- 


remedy ın Court., The mortgagee received the 
money, and the Court after endorsing on the mortgage 
deed the amount deposited returned the deed to the 
mortgagee: 

' Held, that the mortgagee ‘did. not receive the 


amount i in fall discharge of the mortgage as mentioned 


in second paragraph of ssotion 83 ‘of, the Transfer. of. 
Property Act. 

Held, further, that if the amount due on the mort-- 
gage on the date of the deposit exceeded the amount’ 


of the deposit, interest was” chargeable on the excess” 


amount. - HARDIAL v. PIRTHI SINGH, TA L. J. 65; 33 
A. 143°. A : 51 


NG ae ee eee 529 
SS S Ss. 88, 89 295 
— —— — 8. SO—Ezecution of dec- ` 
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ree—Decree against assets in hands of mortgagor's ih 


sons—Mitakshara Law—Property Gaming by survivor- 
shap, tf assets. 
A mortgage was executed by a Hindu father govern- 


ed by tho Mitakshara law.. Ina mortgage suit against 


his sons, the mortgagee applied for a decree under sec- 
tion 90 of the Transfer of Property Act, and a decree 
was made against “the assets of the mortgagor which 
wight bein the hands of his sons.” * 

Heid, that property, which is not the aelf-acquired 
property of the soris but has cone to them by sur- 
vivorship, is hable to satisfy the debt and-that the 
decree may be executed against such property. 

Amar Chandra Kundu v. Bebak Chand Chowdhury, 
34 C. 649; 11 OW. N. 593; 60. L. J. 491; 2 AL L. T. 
207 (F. B. ), relied upon. ` Rast LAL Sınan v. PASWATI 
Busorpati, 11 O- L.J. 362" Wi 146 


—<— 





ae -165 . 





——_——.—_.— 8. 100—Sale—Part of 
consideration paid—Vendee’s charge on property 


—— 8s. 100 i 

S. 101—Purchaser of 
equity of redemption paying off a prior mortgage. 
Where there are two incumbrances of different dates 

on the same property and the mortgagor sells away 


ai 
mamat 




















` his equity of redemption to a third person leaving a 


part of the sale price with the purchaser to pay off the 
prior mortgage, the purchaser if he pays off the prior 
mortgage can hold such es Aaa as a shield against the 


~ claim of the puisne mo 


Gokal Das v. Puran Mal, 10 O 1035; 11 I. A. 126; 
Kallu v. Sant, Lal, A. W. N. (1896), 128, followed. 

Batj Nath v. Murlidhar, AL W.N. (1907), 85,4 A. L- 
J. 849, distinguished. MAMBAS v. RAMJI Lan, 7 7 


J. 15 
— —— 8. 104—Rules made by 
High Court— 8. 248, O. P. O., not extending to exe- 
- ention of mortgage- decree ‘IOI 
8. 105—Agreement to 
562 

















lease 











S. 1 06— Lessor and 
lessee— Ejectment—Notice-®Dental of legsor’s title be- 
fore suit—Proof of notice or other sufficient cause— 

_ Onns—Objection as to want of notice or cause of ac- 
tion can be allowed for the first tyme in -second appeal 
* —Pleading— Practice, 


— 


— 


7017 


917. 


- 
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Transfer of Property Act—concld. 


- A lessor suing for the sejectment of his lesseo 


as such is bound to prove either that the lessee had 
been Culy served with notice’ under section 106 
-of Act IV of 1882, or had denied the title of the 
_lessor prior ‘to the institution of the suit. Mere 
“denial of title òn the part of the lessee in the suit 
itself ia nob snofficient, as tho plaintiff is bound to 
prove that he had a complete cause of action when 
he came into Court. An objection on the ground of 
want of proof of service of notice or other valid 
cause ‘of action on the part of the lessor is one 
which goes to the root of the lessor’s case and can be 
entertained in second appeal though not explicitly 
taken before that stage. 

Bradley v. Atkinson, 7 A. 899; Harbansi v. Bholal, 
A. W.N. "(1890) 175; enh A v. Sigg, 2 BL 239 at p. 
' 246; Dodhu v. Madhavrao Narayan Gadre, 18 B. 110, 
referred to, CHATTER SINGH v. ISHRI PRASHAD 

< 336 
— Sa 107-—Lease for a 
fixed term—Rogistered qabuliat but no patta—No 
rent paid after fixed term 
m Sa I1Q7—Agreement to 





Sem S a 


lease 


Sah ajaa aa 





6 
—— I O8— Agricultural 
lease—Duty i lessor to sae ‘lessee i in possession 


479 
—— 8. 108 (J) 500 


* | Fe wr re RTOS 
Raman mraman 





a S. 134—Right to recover 
subscriptions AA nm ng tight to sue—Actionable 
claim. ` 

The person to whom a debi is hypothecated has an 
interost- sufficient to give him aright to sue. The 
- holder ofa charge ona debt duo to his debtor by 
way of security for his -own loan is a transferee of 
an, actionable claim and is entitled to recover the 
debt due from the Eransferor’s debtor. 

' Muthu Vija Raghunatha Ramachandsa Vache Mahali 
Thura: y. Venkatachallam Chetti, 20 M. 85; Ismi Prasad 
v. Rai Ganga ‘Prasad Singh Bahadur, 14 O.W.N. 165; 3 
Ind. Oas 311, Ardesir Bijonji Surti v. Syed Sirdar Ali 
Khan Bahadur, 33 B. 610,10 Bom lL. R. 1146; 4 Ind. 
Cas. 84; Durham Brothers v. Robertson, (1888) 1 Q. B. 
765 at p. 769; 67 L.J.Q B. 484, 438 L. T 488, followed. 
Ramasamy PILLAI v. MUTHOO CHETTY, 7 M. L. T 125; 
(1910) M. W.N. 4> - 

Trees—Right of tenant to trees planted by him 














——Malgani tenant’s right to out down trees 

in existence ab time of lease 437 

Trial unsatisfactory—Barden of proof on 
plaintiff—Vital points not elucidated—Suspicions 
circumstances not proved--Important documents 
not produced 

Trust. See BANKER AND CUSTONMER, = - 

Religious Endowments—Hindu Law—JVill— 
Bequest for idol not in existence—Valid 584 

Trustees—Appomiment of members of a banking 

. firm as trustess—Direction of settlor to deposit trust 
amount -sn the trustees’ bank—Fuilure of the firm 
—Appointment of new trustees under deed of settle- 
ment—Right of the new trustees to recover the trust 
money. 
One R executed a trust deed appointing the part- 

ners of the banking firm of A and Oo. as trustees 

and directing that they do invest the trust amount in 


wi 


———a 





” Oo. became 
. appointed new trustees, under the power conferred 


U28 Ge & 


“Trustees-—conadi. 
their own firm ab 5 per cent. t. interest. The trusteos 
were empowered to -appoint new trustees under cer- 
- tain contingencies. 

- The trustees deposited the trust mount i in A and 
Oo., as per the directions of the settlor. A and 
ingolvents. Shortly afterwards they 


~ 


on them by the deed, “iho applied for the amount in 
deposit: K 

- Held, reversing the order -of the Insolvency Com- 
missioner, that the trustees under the settlor’s deed: 
wero distinct from the banking firm of which they 
were membars, that the relationship between the Bank 
and the trustees was merely that of debtor and 
creditor and that on the failure of the Bank, the 
trusteo8 ranked with the general body of creditora 
and had-only a right of proof against the general 
` assets of the Bank like oth creditors. `. 

Official Assignee of Madras v. Smith, 82 w: 63: at p.. 
.70,6 M. L. T. 164; 1-Ind. Cas. 712, and In re Beal 
| Bx purte Carbridge, 4 4 Oh. D: 248; 33 ae T. 768; 25 W. 
R. -82446 L. J. Bk. 17, referred to. ., OFFICIAL: 
ASSIGNEE OF MADRAS V. KBISNASWANI Naru, TM. L. 
T 266; (1910) M. W.N. 180, 33 M. 154 ~° 331 
Trusteesh|p—Heredstary—Will—Adquisition of 

tiustesships by Wall and by adverae possession. 

Where a person takes under a Will, he mustbe con- 
sidered to have prescribed for the estate which the 
Will purports to confer upon him. If the Will confers 
on him the office of hereditary trustee and if hia title _ 
is perfected by advefse possession, he must be con- 
sidered to tae held the hereditary office with all the 
“incidents atfached thereto.  ° 

. Gobindha Pande v. Ramachandra Punigrahi, 8 MLJ. 
E 255, cited. Vunxata Rama Moorri v NARAYANAMMA, 
7 M. L. 7.189" 34 
‘Trusts Act (ll of 1882), ss. 3 and 

23—Irust—Qift—Admmistrator, whether a trustee 

—Breach of trust—-Evidence Act (I of 1872), 8 1156—. 

Estoppel-—Administrator paying money to a third per- 

gm with the consent of the beneficary——Effect of such 
` payment— ~—~-Acqurescence—Waiver— Pleadings 
\ New case in appeal— Practice. : 

B made an entry in“his account book in favour of 
his wife V to show that he had mide a gift (btkhshish) 
of Rs. 75,000 to her. He informed all the’ members 
of the family of the fact after he had made the 
entry. The entry was repeated in the account books 
as a debt due tothe lady.. 8 died intestate. Some of 


his song took out Letters of Administration of his - 


estate and: with the consent of all concerned they paid ` 
the said sumi to V. The consent was given cheerfally 
“with full knowledge of what they were- doing. For _ 
seven years after the payment, no objection was, 
raised. After that period one of the sons of S 
quarrelled with his mother V and sued to recover 
for the estate of S the sum of Bs. 75,000 which had 
been paid by the administrators to V. Thfoughout the 
trial the plaintiff's sole case was that he never con- ` 
sented to the gift, that he never knew of it till lone 
afterwards. He did not question it on the ground 
thathe was ignordnt of the legal rights of the parties 
_ orthat his consent was given under a mistake of fact: 


Held, (concurring with the lower Court) thatthere - 


was neither a gift nor a trust in favour of V, but 
that the plaintiffs consent amounted, in the oir- 
cumstances, to a representation to the administrators 
that he had no rights and that an estoppel by conduct ~ 
was created against him _ A 


“INDIAN CASES. ` 
Trusts Act—conld © T4. So al 
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D 


~ 


A party cannot be allowed to base his case in appeal 
on a legal theory never presented to the Oourt below 


Pad 


and rested on a state of facts inconsistent with those: ` 


on which he had previously rested his case. _- 
Therefore, the plaintiff having contended at the 
trial that he had no knowledge of the facts and never 
consented, cannot be allowed to contend in appeal, ` 
that, even if he had knowledge and consented to the 


f payment to V, that consent was given in ignorance 0f” | 


his .legal rights. The plea that he -consented in 
ignorance is not only different from, but is inconsistent 


-with the only plea which the opposite side had an 


opportunity of meeting. ` 
“Per Ohandavarkar, J— 

An administrator ia considered in a Court of Equity 
asa trustee, but he is not an ordinary trustee. Ho is 
a trustee for the purpose of administering the estate 
as the intestate’s legal representative; that is, for the. 
purpose of paying the intestate’s faneral charges and 
his debts and after these have been paid, he is bound 
to distribute the residue among the next-of-kin 
of the intestate. If-he takes it upon himself to pay 
over the residue to other persons, the next-of-kin are 


entitled to treat it as a breach of trast and hold the ` 


administrator. personally liable, 
If, however, the next-of-kin with full ise odes 


of the facts,-but under a mistake as to their legal ` 


rights, authorize the administrator to pay the amount 
to a third person, who is notin law entitled to have 


it, and the administrator pays itb- accordingly, h@.~ 
oqnnot be held to have acted otherwise than in‘ due - 


Gourse of administration.” There is no breach in the 


i 


act of payment, because the law troats it as’ payment ~ 


by the administrator to the next-of-kin’ themselves,- 
that is, instead of pntting the money into their hands 
he puts it into the third party, because the next-of-kin 
authorize him. Such payment is a4 payment to, the 
rightful person in the eye of law. - 


Mere delay is no bar to legal relief whore the right - 


is clearly proved, unless the lapse oftime bars the' 
remedy under the Statute of Limitations; -but delay 
with other circumstances and the conduct of the party . 
claiming. relief is sufficient in law, as matter of evi- 
dence, to give rise. to the inference of, waiver’ or 
acquiescence or consent against that party. 


~ 


~” 


~ 
=r 


~ 


- 


It is a general principle that any person beneficially’ . 


entitled to the property of an intestate has the right 
to sue for a deoree forthe usual accounts-of the es» 
‘tate and for a declaration that the administrator is 
accountable for that estate and his dealings with it. 
Bat that rule, is subject to the qualification that the 


pergon 80 ening is not “estopped by some personal 


exception.” 


Per Batchelor, J. 

It may be true to say that administrators are for 
certain purposea considered a3 trustees, but A are. 
nob trastees within the meaning of the.Trusts Aot, ; 


-Seotion 23 of the Trusts Act is dimited to an 
as defined in section 3 of the Act and the adminis- . 
tors do not fall within that definition. ARDESHIR 


BHAPURJI v, MANGHERSHAW-SHAPURJI, 12 Bom. D RSA ; 
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antennae T 90 —Egnity 


Undue Influence—Position to dominate the 


- 


- Will of another—Money-lender— Wk ka ada 486 


man of weak intellect 
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Vol. V] ` 
U. P. Land Revenue Act (NI of 190 1), 
S. 36—Oudh Rent Act (XII of 1881), 88. 7A and 

196 —Ezproprietary tenant—Rent payable by an ew- 

proprietary tenant, person entitled to recewe. 

The respondent sold his share ina village to the 
appellant and became an exproprietary tenant of land 
which had been his strand the rent payable therefor 
was determined under section 36 of vee Land 
Revenue Act. 

Held, that the respondent was the tenant of the 
appellant alone and not of all the co-sharers in the 
village and that, therefore, the appellant alone was 
entitled to maintain a anit for arrears of rent against 
ag respondent, OHHOTE LAL v. BAMADHIN, 18 O. C. 

0 


— ag PAPA ss. 56, 86—Cese— Har 
held on private land—Private market—Toll—~Market 
dues—Rright of proprietors of land to realise. 

The cesses mentioned in sections 566 and 86 of the 
N. W. P. and Oudh Land Revenue Act are rates levied 
as a rule by the samindar upon tenants and residents 
of villages. Therefore, toll or market dues levied -by 
the proprietors of land, on which a fair is held, from 
persons, who attend the fair for the purpose of buy- 
ing and selling cattle or who put up their stalls dnr- 
ing the fair are not cesses within the meaning’ of the 
said sections and consequently are not illegal, inas- 
much as any person is entitled to chargo perons who 
ef-their í own free will and accord make use of his land 
. for any purpose. 

Sukhdeo Prasida v. Nehal-Uhand, 29 A. 740; 4 A, L. 
J. 728; A.W. N. (1907) 248, distinguished. SADANAND 
PANDE v. SYED ALI Jan, 7 A. J. 176; 82 A. 198 288 
meae neue Se 86 288 
—=—- ss. 107, ií 10 (2); 

LIE, U12—Partition proceedings—Time fixed for 
objection can be extended—Objection filed beyond 
trme—Eatension of time— Fresh notice— Mortgages in 
posseesion—Proprietary title— Appeal. 

The issue of a fresh notice in respect of an appli- 














cation, filed under section 110 (2) of the Land Re- 


venue Act, is not expressly provided for in the Act 
itself, but an Assistant Collector is competent to 
issue a fresh notice, or to extend the period within 
which objections may be filed, if he sees fit todo 
so. If an Assistant Collector does in fact entertain 
an objection filed by a recorded oo-sharer after the 
period for the presentation of such objection has 
expiréd, this will not of itself render proceedings 
taken by him under ‘section 111 of the Act void or 
without jurisdiction. 

” Tuls Prasad v. Matru Mal, 18 A. 210, followed. 

A finding by an Assistant Collector that a person 
claiming to bo uaufructuary mortgagee of a parti- 
cular share either is or is notin possession of the 
game, is one which does not determine a question 


of “proprietary title’ within the meaning of section - 


111 of the Act, and is not appealoble to the District 
Judge as suck. JAGDISH PRASHAD V. CHIMNAN tay 


112 





of a building of one co-sMurer aliotted to another— 

Crener of the butlding fatling to expresa his inten- 
_ tion to retain the building by application to the Ool- 

‘lector on payment of ground rent—Right to keep the 

house after partition— Adverse EE ene 
í tuary ee possession of. 


“GENERAL INDEX. 


= gs. IIO (2), III 
i * 107. 


I 18—Partition—Site . 


1149 
U. P. Land Revenue Act—concld. 
At-the partition of a village the site of a build- 


‘ing occupied by one of the co-sharer was allotted 


to another co-sharer. No application was made on 
behalf of the occupant of the house to the Collector 
expressing his intention to retain the building on 
payment of a ground rent: Held, after the partition 
he was not, entitled to remain in possession of tho 
building, 

When a partition has been effected by the Re- 
venue Court, the parties are bound by the provisions 
contained in the order of partition and they can- 
not, in a subsequent Civil guit, go behind the parti- 
tion. 

The possession under a usufructuary mortgage is 
referable to the contract ofthe parties and cannot be 
regarded ag adverse. NANDAN Pat TEWARI v. RADHA 
KESHUN KALWAR. 

; : 449 


en S. 144—Lambardar— 

Huq Lambardari, right to-—Loambardar assignee of 

Government Revenue, effect of. 

A lambardar ia entitled to his lambardari dues 
fixed under section 144 of Act III of 1901, for the 
trouble which he takes in collecting the revenuc 
payable by the co-sharers. The fact that he 18 assigneo 
of the Government reveune besides being the 
lambardar, makes no difference. PURAN ATAL t 
HAZARI Lan 53 
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S. 147, disobedience of ' 
citation issued under 805 
Valuation of sult—Suit for redemption, ac- 

counts snd for award of any surplus that may’ bo 
found due—Jnrisdictional value 444 
re eaaa mama Yefigiency in Court-fee made 
` good Appeal—Forum—Jurisdiction—Value deter- 
” mined by the entire valuation on which the Court- 
~fee is paid—Execution of decree 
rem JUM gdiction— Burt for recovery 
of immovable property from tenant—-Court Fees Act 
(VII of 1870),s. 7, XI cl. (c)—Suits Valuation Act 
(FII of 1887), 8. 8. z 
The -value for purposes of Coure-fee, and conse- 
quently, for purposes of jurisdiction, of s suit for tho 


- recovery of immovable property from a tenant, in- 


cluding -a, tenant holding over after the deter- 
mination of a tenancy, is the rent for the year next 
before suit, 

Bohan Lal vy. Gulab Mal, 50 P. R. 1898, followed. 


“RAM CHAND v. Ran Suan Das, 27 P. R- 1910, 40 P. 


W. R. 1910 

Vendor and purchaser—Vendor’s lien for 
unpaid purchase money—Agreement that purchase 
money should be paid by vendee to thid 
parties—-Whether vendor can enforce the stata 


charge 
old agreement—<Agreement to refer to 
arbitration when illegal or against public policy— 
Agreement with object to stifle non-compoundable 
. criminal case—Court to examine true nature of ag- 
reement— Onus on defendant to prove that criminal 
case was non-compoundable—Proof by record of 
Criminal Court or certified copies—Oral evidence 
not to be relied upon 98 
Walver—Estoppel by conduct—Acquiescence— 
Oo-sharers of mahal—Occupancy holding surren- 
. dered to some of the co-sharers— Expensive litiga- 
tion—Laches of the other co-sharer—Notice— 


hah 


1130 


Walver—conceld. 


Failure to share in risk—Subsequent claim to sharo 
in profit—Suit for joint possession of surrendered 
holding ; 3 


Laches—-Acqniescence—-New caso in 








appeal : 
Wajib-<ul-arz. See PRE-BMPTION 
Widow. 8ce HINDU Law, 

WHI. See Hixpt Law 
by a Hindu woman—lIts effect 752 
- Consel: uchon—Nature of estate bequeathed— 

“Egopithn”-—Tenancy-in-common—tintention of tes- 

tator. 

By a Will, the testator bequeathed the propertios 
in suit to R Vand his adopted son, K to be enjoyed 
by thom (“Vamea parampdawyamayr”) from genoration 
to goneration (“egomthu’’) se, harmoniously. In the 
game Will thoro was also a gift in absolute estate of 
cortain other property to his adopted son K. 

Heid, on a construction of the Will, that the estate 
was to be enjoyed by the three devisees and their 
descendants withont partition or alienation and bhat 
they were not to take as tonants-in-common. Tho 
word egopithu(harmoniously.)showed that the testator 
intended that the properties should be kept in tact 
without partition. 

The whole of the provisions of a Will should be 
looked atin order to find out the intention of the 
testator. AUTHIPURANAM v. APPUSAWAII, 20 M. L J. 
99 ' 880 
Document dealing with property not belonging 
to testato. —Mohunt of 1dol—~Provision for succession 
of mohuntship— Power of Superintendents to dismiss 
successor—Right of Supersmtendents to apply for 
piobate——Succesaron Act (X of 1865), s. 8. 

A document purporting to bea Will dealt with pro- 











perty, which belonged to the idolof a math and in ~ 


which the executant of document, tho mohunt of tho 
idol, had himself no right atall. Tho document also 
purported to provide for the succession to the mohwnt- 
_ stp after his death and named A ag lng successor and 
there was a proviso that certain othor persons, called 
Superintendents would be competent to dismiss him 
for misconduct and appoint a fit person in his place. 
Held, that the document is not a Will as it does not 
contain the legal declaration of tho imtention of tho 
testator with respect to his property, but purports 
merely to indicate the person who on his death should 
be elected to undortake the duties of the mohkunt; and 
thatthe power given to the Superintendents is not 
such a power of appointment as to give any title to 
them for obtaining probate. GUOANASHYAN MOHANTI 
v. JAGABANDUU JENA 149 


Jount Wills—Death of one parly—Revocation by 
the other, 

A joint Will is irrevocable where the survivor has 
taken a benefit on the death of the co-testator. 
Where the surviving co-testator succeeds to the 
bequeathed property under the ordinary law of 
inheritance, he cannot be said to have received a bene- 
fit under the provisions of the Will. Persons may 
agree to make mutual Wills which remain revocable 
during the joint lives by either with notice to the 
other. Where the joint Will is a disposition by each 
testator of his own property without any arrangement 
between the two the Will is'revocable atthe Will of 
either and cannot be proved till the death of the 
survivor. í 


~ 





INDIAN CASES. -` 


WII —concld. . 


Stone v, Hoskins, (1905) P 194,74 L.J. P. 110; 54 
W. R. 64 93 L. T. 441; 21 T L. R. 528, followed. 
AMINAKSHI AMMAL v. VISHVANATH AlyER, (1910) M. W. 
N. 48; 20 M, L. J. 339 794 
“Malik like myself” meaning of—Power of dis- 
position conferred on donee-——Huwtent of tnterest— 
“After death of wife property to come to son af 
he 18 reformed in character,” effect of proviston—Con- 
struction. 





Although the use of the word malik in a Will does: 


not conclusively show that the donee was intendod to 
take an absolute interest in the property, yeb 
if the expression “malik lke myself” is used, or 
if a power to soll or maken gift is conferred on 
the donee, tho effect of the provision ıs to croate au 
absolute interest. : 

Shib Lakshan Bhalat v. Tarangins Dass, BO L. J. 
20; Surajinans v. Rabinath Ojha, 30 A. 84, Punchoomony 
Dossee v. Troylucho Mohiney Dossee, 10 C. 342, re- 
ferred to. 

Rajnarain Bhadury v. Ashutosh Chuckerbutty, 27 C. 
44, Rajnarain Bhaduriv Katyayanı Dabee, 27 O. 649; 
4O W N. 387; fools: Dass Kurmokar v Madan Gopal 


. Dey, 280 499 and Jogeswar Narain Deo v. Ram Chan- 


dra Dat, 23 © 670, 23 I. A. 37, relicd on. 
A tostator provided in his Will to this offoct: 


“After my death my wife will be malik hke myself 


having: right to give away, sell, etc, and after the 
death of my wife all that property will come under 
the control of my son 1f he 1s reformed, otherwise, if 
the son’s charactor is nòt reformed up to the death of 
my wifo, that property will come after my wife's 
death, on behalf of the grandsons,* 4 4”. 

Held, that tho effect of the Will was to vest the pro- 
perty absolutely in the testator’s wife. | 

Held, further, that the obvions intention of the 
testator was to keep -the property out of the hands 
of the son so long as he did not reform himself; 
and that the testator provided that if any portion of 
the estate was loft in tact at the time of hig widow’s 
death 16 was not to find its way into the hands of his 
son except in the event of a complete reformation of 
his habits in the meanwhile. AMARENDRA NATH 
Bost v. SHURADHANY Dasr, 14 O. W. N 458 73 
Probate—Parties—Revocation—Non-citation -of 

minor reveraionary heir. | 

The infant son of the eae le sistor, who is a 
reversionary heir, 18 entitled to made a party to 
the probate procecdings, and he should be represent- 
ed by a dismterested person as guardian ad litem. 
Where he is not made a party, the probate should be 
revoked on his application. > 

Rebells v. Rebells, 2 O. W. N, 100; Shoroshibala Debi 
v. Anandamoyee Debi, 12 O. W. N. 6 and Brindaban v. 
Sureshwar, 3 Ind, Cas. 178; 10 O. L. J. 263, followed. 
HARI TARAN v. Basanta Kumari Dasr G4 
Witness —Examination-in-chief—Death bef oro 





cross-examination—-Admissibility of evidence 51 2_ 


—_—-_—Summons— Witnesses, attendance of—OCourt 
bound to assist partby—Process against absconding 
witness—Laches of party—Discretion of Court— 
Professional witness, comenience of, latitude to be 
iven for 2 


kal 


——-——Summoned witness not eramined-—At. 


[1910 


tendance at adjourned hearing—Order for payment e 


of exponses, validity of—~Attachment of Prope ; 
42 


Order Pr orainaiy 7 
Orders for a certain person to 


be apprehended for an 
. offence 311 
Other hereditary village 
offices J 
Otherwise 2 
Person aggrieved 618, 974 
Property 347 
Public Officer 802 
Punishable BII 
Restdue 87 I 
Rewaj Haq Shufa 659 
Same transaction 847 
Shall not be Hable to be 
transferred eae 


Such sult 


“Vol. V] GENERAL INDEX. 1131 
Words and Phrases. Words and Phrases —concld. 
A body of persons 854 . Sudra 42 
Active prosecution 691 Sult 688 
Ancestral land, meaniIngof 232 Sult relating: to a trust 912 
Any consequence that has Temporarlly 503 
ensued < 830 Under whom they or any of 

Appropriated 610 them claim 732 
Ascertained sum - 67 Until the contrary is shown I60 
At any time 261 Workman's Breach of Contract Act 
Caste 42. (KI of 1859)—Proceedings under the A, 1 
Continued in occupation 503 Scope of the Act—Terms of contract to be acensal ly 
Date of decree 844 ascertained. 
Date of payment GI ln a proceoding under the Workman’s Breach of 
Decree 371 Contract Act, tho frst phing to be ascertainod is 
Define 905 whether the artificer, Workman or labourer onterad 
Deposit I intoa valid contract and, if s0, has wilfally and with- 
Emigrate 495 gus lawful or reasounble excuse noglccted or refusod 
Encumbrance 652 to perform work according to tho torms of the con- 
Family 898 tract. In order to da this, the terms and ercumstancos 
Fishery, meaning of 158 of tho contract must be accurately ascertained. 
Form to the like effect 699 The Act 13 intended to apply only to cases of 
Further relief 343 = advance; ıb doos not apply to cases where tho con- 
Gazetted Officer 802 sidoration 1s so grossly madoquato as to suggnst that 
High Court I003 tho so-called advauce was merely adevice to bring 
Holding 397 tho contract within the Act, nor to casos where the 
In accordance with law GOI contract provides for payment of wages acco ding 
Incumbrance IIG to custom or the advanco is in reality » debt, 

* Instituting Criminal  pro-« EMPEROR v. NAMDEO BAKARAN, 12 Bow. L M 

ceedings 908 135 863 

Irrevocable agency 758 yy scope and applicability of 
Judicial proceedings 257 —-Advance by way of loan—Construction, 
Khanadamad 232 The provisions of Act XTII of 1859 can only apply 
Laying down the law 981 to the case of workman, who has recoived from 
Malik like myself 73 his omployor an advance of money on account of any 


work which he has contracted to perform; they 
do not apply toa casein which the workman con- 
cerned has only received a loan from hig master or 
employer without any reference to his wages for tho 
work which ho has agreed to do, and which loan hag 
tobe iepaid by monthly instalments extending over 
a certain period without any deductions being made 
from the wages ın respect of these instalmonts 

The Act being of a penal natwe must be construed 
strictly. 

Ram Prasad v. Dirgopal, 3 A 744; Queen-Emp ess 
v. Rajab, 16 B. 368, Reg. v. Jethya, 9B H. OR, 171; 
Faral Din v. The Empmess, 17 P. R 1890 Cr, followed, 
GANESHI LAL v Suuaax Cuanp, 9 P. R. 1910 Cr; 12 
P. W. B 1910 OR. i 914 
Wrongful restraint. Soe PenNAL Cons, 

8. 339. 


